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Institutes  of  American  Law, 

BY  JOHN   BOUVIER, 

Author  of   the    "Lji-w    Dictionary,"    Editor  of  "  Bacon'8 
Abridgment,"  etc. 

NEW   EBITION,    THOBOUGHLT   BEVISED    AND    AUGMENTED. 

2  Vols.   Royal  Octavo.   Best  Law  Binding.   Price,  $12.00. 

KECOHHEliDED   BY 

THE    FOLLOWING    SAGES    OF   AMERICAN    LAW: 

The  late  Hon.  KOGEB  B.  TANEr,  Chief  Justice  of  the  United  States;   by  the  late 
Hon.  JOHN  MoIiEAN  and  Hon.  B.  C.  GBIEB,  Associate  Justices  of  the  Supreme 
Court  of  the  United  States ;  by  the  late  Hon.  JOHN  M.  BEAD,  one  of  the  Justices 
of  the  Supreme  Court  of  Pennsylvania ;  by  the  late  Hon.  JOEIi  JONES,  Pres- 
ident Judge  of  the  District  Court  of  the  City  of  Philadelphia ;  by  the  late 
SIMON   GBEENLEAP,  IiIi.D.,  Professor  of  Law  in  Harvard  Uni- 
versity;  and  by  the   Hon.  EMOBT  WASHBUBN,  IiIi.D.,  late 
Qovemor  of  Massachusetts,  Professor  of  Iiav  in   Harvard 
University,  and  author  of  Works  on  Beal  Property. 


The  attention  of  the  legal  profession  is  particularly  requested  to  Judge^  Bouvier'8 
Institutes  of  American  Lav. 

Firstly.    As  a  laboe-savinq  machine  for  the  practising  lawyer. 

Secondly.  As  an  elementary  text-book — the  best  fitted  to  be  placed  in  the  hands 
of  students  of  the  law. 

Firstly.  As  a  labor-saving  machine.  A  work  which  shall  save  the  time  of  the 
practitioner  by  furnishing  him  the  clue  to  the  law  of  the  case  under  investigation  must 
be  appreciated  from  the  mere  statement  of  the  fact,  and  requires  no  further  argument. 
The  lawyer's  time  is  emphatically  money — nay  more,  it  is  health.  Nothing  is  more 
depressing  to  the  mind  than  wasted  hours  in  the  pursuit  of  that  which  we  fail  to  find. 
Nothing  more  exciting  and  healthy,  than  when  we  find  ourselves  upon  the  right  track 
and  the  game  is  in  view. 

Let  this  work  be  examined  in  reference  to  thia  application  of  it,  and  no  lawyer  will 
be  willing  to  do  without  it.  One  gentleman,  whose  attention  was  thus  called  to  it, 
remarked,  "  In  a  recent  case  it  would  have  saved  me  two  or  three  days  spent  in 
useless  search  through  my  library." 

The  Hon.  Frederick  C.  Brewster,  Ex-Judge  of  the  Common  Pleas  of  the  City  and 
County  of  Philadelphia,  whose  high  repute  as  a  lawyer  is  so  well  known,  said,  "  It 
paid  for  itself  the  first  day  I  obtained  it." 

The  Hon.  Emory  Washburn,  LL.D.,  late  Governor  of  Massachusetts,  Professor  of 
Law  in  Harvard  University,  and  the  well-known  author  on  real  property,  in  a  letter  to 
the  publishers,  says,  "  It  is  now  one  of  the  first  books  I  take  up  when  investigating  a 
new  question,  and  the  arrangement  of  its  topics  is  such  that  it  is  a  very  convenient 
book  of  reference,  and  I  should  be  soriy  to  be  without  it.'' 

Secondly.  As  an  elementary  text- book  for  students.  This  work  is  the  first 
book  which  a  student  should  read.  It  is  the  law  of  to-day,  American  law,  as  we  find 
it  at  present  administered  in  the  various  States  of  the  Union.  The  references  are 
selected  from  the  reports  of  our  own  tribunals,  so  that  the  student  becomes  familiar 
with  our  own  authorities,  and  prepared  for  immediate  action  in  his  profession. 
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aSie  Eemafka  of  ^  Hon.  John  M.  Read,  late  one  of  the  Judges  af  the  Supreme 
Court  of  Pennsylvania,  are  very  apposite  in  this  connection.  In  a  letter  to  Mr.  KoD  ^ 
E.  Peterson,  he  says,  "  I  have  examined  thg  whde  four  volumes  (the  last  edition  is 
published  in  two  volumes),  and  can  freely  say  that  it  forms  a  valuable  addition  to 
legal  soiencci  and  is  well  calculated  to  become  a  text^book  for  students.  The  discus- 
sion of  remedies  both  in  law  and  equity  is  particularly  full,  and  supplies  what  was 
Vf-]|u^Jly  or  parti|a,lly  qsjiitted  by  -former  commentators,  and  forms  an  admirable  intro- 
duction to  the  large  treatises  of  Chitty,  Greenleaf,  Story,  and  Spence." 


From  BOGEJl  B.  Ji^l^M,  C^ef  Jvwticg  of  the  United  States,  to  Hon.  J.  Boxttier. 
Dear  Sir :— Accept  my  thanks  for  the  proof-sheets  of  the  Institutes  of  American  Law 
^Jijich  you  hava  heen  good  enough  Jo  pend  me,  and  also  for  the  letter  which  aocompawed 
them.  Bo  far  as  I  can  judge  of  the  work  from  the  portion  before  me,  it  is  one  of  very  great 
value,  and  will  undoubtedly  attract  public  attention.  The  general  plan  and  order  and 
arrangement  of  the  subjects  of  which  jt  treat?  could  not,  I  think,  be  improved.  And  I  may 
say  the  same  thing  of  the  manner  in  which  th?  plan  is  carried  into  execution ;  for  every 
Jjrinciple  and  rule  is  stated  with  brevity  and  perspicuity,  and  supported  by  proper  references. 

Tour  obedient  servant, 

ROGER  B.  TANEY. 

Dear  Sir  : — Accept  my  thanks  for  the  first  two  volumes  of  the  Institutes  of  American 
\iy^,.  My  impressiops  in  it?  favor^  whioh  I  expressed  in  my  former  letter  to  you,.have  been 
strengthened  by  looking  further  into  it,  and  I  hope  the  work  will  meet  with  the  atten- 
tion and  encouragement  which  it  so  well  deserves. 

With  great  respect,  your  obedient  servant, 

E.  B.  TANEY. 

From  Hon.  JUDGE   JOEL  JONES. 

The  late  Hon.  Judgb  Joel  Jonbs,  the  learned  scholar  and  jurist,  writes  to  Mr.  Peter- 
son,— 

'*  I  regard  the  work  as  a  very  valuable  contribution  to  American  jurisprudence.  The 
author's  distribution  aijd  arrangement  of  subjects  is  unusually  methodical  and  exact,  and  his 
manner  of  treatment  elementary  and  concise.  The  work  is  enriched  with  copious  references  to 
the  sources  from  which  it  has  been  derived^  rendering  it  thereby  useful  to  the  experienced 
practitioner  as  well  as  to  the  student.  The  want  of  a  work  of  this  kind  has  long  been  felt, 
and,  for  myself,  I  feel  free  to  acknowledge  the  obligations  I  am  under  to  the  learned  author 
for  the  ability  and  industry  with  which  he  has  supplied  it." 

J-rom  Hon.  SIMON   GREENLJIAF. 

In  a  letter  to  Mr.  Peterson,  the  Hon.  Simon  GsEENLiAr,  author  of  the  great  and 
popular  wprk  upon  legfil  evidence,  writes, — 

"  In  this  work  the  learned  author  h^s  taken  a  middle  course,  not  occupied  that  I  know  of 
by  any  preceding  American  writer;  treating  his  subjects  with  a  degree  of  learning,  com- 
pactness, precision  of  statement,  and  accuracy  of  definition  that  cannot  fail,  I  think  of 
rendering  it  highly  acceptable  to  the  profession." 

To  Hon.  J,  BpuviBB,  he  writes,  "  I  am  quite  delighted  with  the  work." 

From  Hon.  JOHN   McLEAN, 

The  Hon.  John  McLban,  late  one  pf  the  Assopiate  Justices  of  the  Supreme  Coijirt  pf  the 
United  ptates,  in  writing  to  Mr,  Petersen,  says, — 

"  The  classification  of  the  topics  explained  appears  to  me  to  be  lucid  and  natural  and  I 
was  struck  with  the  excellent  method  of  the  work.  The  plan  seems  not  to  have  been  copied 
from  any  one,  but  it  has  more  of  the  simplicity  and  manner  of  the  civil  law  writers  than  ig 
fpund  in  the  elementary  treatises  of  the  common  law.     The  prineiples  of  the  common 
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law  are  clearly  and  succinctly  stated  and  illustrated,  and  the  notes  appended  are  judiciously 
selected  without  being  crowded,  as  they  are  in  many  of  our  modern  publications. 

"  I  know  of  no  work  which  shows  so  much  research,  and  which  embodies  so  generally  the 
elementary  principles  of  American  law,  as  the  Institutes  of  Mr.  Bouvier.  His  name  is 
most  favorably  known  to  the  profession  by  his  previous  works,  and  I  am  greatly  mistaken 
if  his  Institutes  shall  not  add  to'his  high  reputation  as  a  learned  and  able  law  writer.  The 
Institutes  ought  not  only  to  be  in  the  hands  of  every  student  of  law,  but  on  the  shelf  of 
every  lawyer." 

From  Hon.  K.  C.  GRIER. 

The  late  Hon.  K.  C.  Grier,  one  of  the  Justices  of  the  Supreme  Court  of  the  United 
States,  writes  to  Mr.  Peterson  as  follows: 

"  The  principles  and  definitions  of  the  law,  so  far  as  I  have  observed,  are  stated  with 
f.'eat  accuracy  and  precision.  The  order  and  classification  of  the  subjects  (a  very  important 
t  laracteristic  in  such  a  work)  seem  to  me  of  the  very  best.  The  learned  author  appears 
to  have  fulfilled  the  promise  of  his  preface  in  giving  a  valuable  '  preliminary  work  to  s.erve 
the  young  American  student  as  a  guide  in  the  labyrinth  of  the  law,' — '  a  general  view  of  the 
several  parts  of  judicial  science,' — amethodwhichshouldbeadoptedinthestudy  of  thelaw." 

From  Hon.  EMORY  WASHBURN,  LL.D. 

Cambbidqb,  February  8,  1872. 
J.  B.  LiPPINCOTT  &   Co. 

Gentlemen: — Before  I  possessed  a  copy  of  the  second  edition  of  Bouvier's  Institutes 
of  American  Law,  I  should  have  been  ready  to  maintain  that  a  work  professing  to  cover 
so  much  ground  would  not  fail  to  be  defective  in  many  of  its  parts,  and  would  therefore  be 
unsafe,  especially  for  a  young  lawyer,  to  rely  upon.  I  had  heard  favorable  opinions  ex- 
pressed in  respect  to  the  first  edition,  and  I  knew  the  fidelity  and  good  judgment  of  Mr. 
Gleason  and  his  discrimination  as  an  editor,  and  I  was  induced  to  look  into  the  work  in  its 
new  form  with  considerable  attention,  to  see  how  far  it  was  reliable,  and  how  far  it  was 
what  it  purported  to  be.  And  I  cheerfully  bear  testimony  to  the  accuracy  of  its  statement 
of  principles  upon  the  subjects  which  I  have  examined.  It  is  now  one  of  the  first  books  I 
take  up  when  investigating  a  new  question,  and  the  arrangement  of  its  topics  is  such  that 
it  is  a  very  convenient  book  of  reference,  and  I  should  be  sorry  to  be  without  it.  Others, 
I  doubt  not,  would  bear  the  same  testimony  to  its  value. 

Very  respectfully  your  obedient  servant, 

EMOEY   WASHBURN. 
From  the  BOSTON  POST. 

"  Gleason's  edition  of  Bouvier's  Institutes  is  a  work  of  which  it  can  be  truly  said,  if  the 
student  can  own  but  one  book,  by  all  means  let  it  be  this.  It  is  true  that  this  work  has  not 
superseded  Blackstone's  Commentaries,  but  it  is  certain  it  ought  to  do  so,  so  far  as  the  student 
is  concerned.  There  is  a  use  for  Blackstone,  but  it  should  not  be  used  as  a  first  book,  but 
rather  the  last,  for  a  student's  hand." 

The  remarks  of  the  Boston  Post  appear  to  one  who  has  himself  been  a  student  of  the 
law  very  just  and  judicious.  The  law  of  to-day,  as  applied  in  England,  its  colonies,  and 
in  the  United  States,  is  hardly  to  be  found  in  the  text  of  the  author.  To  render  the  work 
of  use,  it  has  received  from  time  to  time  such  an  augmentation  of  notes — rudis  indigestaque 
moles — that  the  student's  mind  in  their  study  becomes  confused  and  perplexed,  and  may 
rise  from  their  perusal  without  those  clear  and  precise  ideas  which  should  always  attend 
the  study  of  an  elementary  work  upon  any  science.  But  there  is  an  important  deficiency 
in  the  pages  of  Blackstone  which,  although  not  referred  to  bj'  name,  is  noticed  by  that 
learned  jurist,  the  late  Judge  Bead.  In  speaking  of  the  Institutes,  he  remarks,  "  The 
discussion  of  remedies  both  in  law  and  equity  is  particularly  full,  and  supplies  what  was 
wholly  or  partially  omitted  by  former  commentators." 

The  above  work  is  for  sale  by  booksellers  generally,  or  will  be  sent,  transportation 
paid,  on  receipt  of  price  by 

J.  B.  LIPPINCOTT  &  CO.,  Philadelphia. 
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PUBLISHER'S  PREFACE. 


It  has  been  the  aim  of  the  puMisher  of  the  present  edition  of 
the  Law  Dictionary  to  vary  in-  nothing  from  the  general  plan  of 
Judge  Bomvier,  and  to  make  only  such  modifications  and  additions 
la  his  work  as  the  changing  conditions  of  ihe  law  seemed  to 
require.  The  period  since  the  death  of  the  able  author  has  been 
so  fruitful,  however,  both  in  legislative  enactments  and  judicial 
decisions,  that  numerous  alterations  and  additions  have  been 
rendered  necessary,  resulting  in  an  aggregate  increase  of  matter  to 
the  extent  of  more  than  fifty  per  cent.  This  new  matter  has 
been  prepared  by  gentlemen  of  recognized  eminence  at  the  bar 
or  on  the  bench,  and  peculiarly  well  acquainted  with  the  special 
topics  upon  which  they  have  treated.  The  general  editorial 
supervision  has  been  performed  in  a  very  thorough  and  effi- 
cient manner  by  Daniel  A.  Gleason,  Esq.  The  more  useful 
part  of  Kelham's  Dictionary,  which  in  former  editions  was 
printed  as  a  supplement,  has  been  now  incorporated  in  the  body 
of  the  work.  Careful  attention  has  been  given  to  the  citation 
of  authorities,  and  they  have  been  brought  down  to  the  date 
of  the  preparation  of  the  respective  articles.  By  making  use 
of  a  more  condensed  form  of  arrangement  and  of  a  somewhat 
smaller-sized  type  than  were  employed  in  the  old  editions,  the 
contents  have  been  increased  to  the  extent  above  named  with- 
out a  corresponding  enlargement  of  the  bulk  of  the  volumes. 


"  PUBLISHER'S  PREFACE. 

The  publisher  cannot  hope  that  in  so  extensive  a  labor  there 
have  been  no  mistakes,  either  of  omission  or  commission.  He 
can  only  claim  that  he  has  spared  neither  time,  labor,  nor  ex- 
pense in  the  endeavor  to  make  the  book  thoroughly  accurate 
and  complete;  and  he  submits  the  present  edition  of  Bouvier's 
Law  Dictionary  to  the  profession  and  the  general  public,  trusting 
that  the  work  may  be  found  even  more  valuable  in  the  future 
than   it  has  been  in  the  past. 

GEORGE  W.  CHILDS. 
Philadelphia,  1867. 


PREFACE 

TO    THE    FIEST    EDITION. 


To  the  difiBculties  which  the  author  experienced  on  his  admission  to  the 
bar,  the  present  publication  is  to  be  attributed.  His  endeavors  to  get 
forward  in  his  profession  were  constantly  obstructed,  and  his  efforts  for  a 
long  time  frustrated,  for  want  of  that  knowledge  which  his  elder  brethren 
of  the  bar  seemed  to  possess.  To  find  among  the  reports  and  the  variou? 
treatises  on  the  law  the  object  of  his  inquiry,  was  a  difficult  task:  he  was 
in  a  labyrinth  without  a  guide ;  and  much  of  the  time  which  was  spent  in 
finding  his  way  out  might,  with  the  friendly  assistance  of  one  who  was 
acquainted  with  the  construction  of  the  edifice,  have  been  saved,  and  more 
profitably  employed.  He  applied  to  law  dictionaries  and  digests  within  his 
reach,  in  the  hope  of  being  directed  to  the  source  whence  they  derived 
their  learning;  but  he  was  too  often  disappointed:  they  seldom  pointed  out 
the  authorities  where  the  object  of  his  inquiry  might  be  found.  It  is  true 
such  works  contain  a  great  mass  of  information,  but,  from  the  manner  in 
which  they  have  been  compiled,  they  sometimes  embarrassed  him  more  than 
if  he  had  not  consulted  them.  They  were  written  for  another  country, 
possessing  laws  different  from  our  own,  and  it  became  a  question  how  far 
they  were  or  were  not  applicable  here.  Besides,  most  of  the  matter  in  the 
English  law  dictionaries  will  be  found  to  have  been  written  while  the 
feudal  law  was  in  its  full  vigor,  and  not  fitted  to  the  present  times,  nor 
calculated  for  present  use,  even  in  England.  And  there  is  a  great  portion 
which,  though  useful  to  an  English  lawyer,  is  almost  useless  to  the  American 
student.  What,  for  example,  have  we  to  do  with  those  laws  of  Great 
Britain  which  relate  to  the  person  of  their  king,  their  nobility,  their  clergy, 
their  navy,  their  army;  with  their  game  laws;  their  local  statutes,  such  as 
regulate  their  banks,  their  canals,  their  exchequer,  their  marriages,  their 
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birtliSj  their  burials,  their  beer  and  ale  houses,  and  a  variety  of  similar 
subjects? 

The  most  modern  law  dictionaries  are  compilations  from  the  more  ancient, 
with  some  modifications  and  alterations;  and,  in  many  instances,  they  are 
servile  copies,  without  the  slightest  alteration.  In  the  mean  time  the  law 
lias  undergone  a  great  change.  Formerly  the  principal  object  of  the  law 
seemed  to  be  to  regulate  real  property,  in  all  its  various  artificial  modi- 
fications, while  little  or  no  attention  was  bestowed  upon  the  rules  which 
govern  personal  property  and  rights.  The  mercantile  law  has  since  arisen, 
like  a  bright  pyramid^  amid  the  gloom  of  the.  feudal  law,  and  is  now  far 
more  important,  in  practice  than  that  which  refers. to  real  estate.  The  law 
of  real  property,  too,  has  changed,,  particularly  ia  tliis  country. 

The  English:  law  dictionaries  would  be  very  unsatisfactoiy  guides,  even 
in  pointing  out  where,  the  laws  relating  to  the  acq^uisition  and  transfer  of  real' 
estate,  or  the  la>ws.of  descent  in  the  United  States,  are  to  be  found.  And> 
the  student, who  seeks,  to.  find  in  the  Dictionaries  of  Cowel,  Manly,  Jacobsjc 
Tomlins,  Cunningham,  Burn,  Momtefiore,  Pott,;  Whishaw,  Williams,  the 
Termes  de  Ley,  or  any  similar  compilation,  any  satisfactory  account  in 
relation  to  international  law,,  to  trade  and  commerce,  to  maritime  law,  to- 
medical  jurisprudence^  or  to  natural  law,  will  probably  not  be  fully  gratified;. 
He  cannot,  of  course,  expect,  to  find  in=  them  any  thing  in  relation  to  our 
government^  our  constitutions,;  or  our  political  or  civil  institntionsi 

It  occurred,  to  the  author  that  a  law  dictionary,,  written  entirely  anew,, 
and  calculated  to i  remedy  those  defects,,  would  be  useful  to  the  profession. 
Probably  overrating  his  strength,, he  resolved  to  undertake  the  task:;  and,  if 
he  should  not.  fully  succeed^  he  will  have  the  consolation  to  know  thart  hia 
eflbrt  may  induce  some  more  gifted  individual,  and  better  qualified  by  his 
learning,,  to  undertake  such  a  task,,  and  to'  render,  the.  American i  bar.  a« 
important  service.  Upon  an  examination  of  the  constitution  and  laws  of 
the  United  States,  and:  of  the  several  states  of  the  American  Union,  he 
perceived  many  technical  expressions  and  much,  valuable  information,  which 
ho  would.be.able  to  incorporate  in  his  work.    Manyrof  these? lawsj,althovif^ 
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locjal  in  theix  natjwe,  ^^111  be  found,  useful  to  every  lawyer,  particularly  those 
engaged  in  mercantile  practice.  As  instances  of  such  laws  the  read£r  is 
referred,  to.  the  articles  A/sknowledgment,,  Descent,  Divporae,  Letters  of  AdndniS' 
tratio.n,  and  lAmitatiQn.,  It,  is;  within  the  plan,  of  this  work  to  explain  such 
technical  expressions  as  relate,  to  the  legislative,  executive,,  or  judicial  depart- 
ments, of  the  government;  the  polijdcal  and  the  civil  rights  and.  duties  of  the 
citizens;,  the  liightg  and  duties  of  persons,,  particularly  such  as  are  peculiar 
to, our  institutions,  as,  the  rights  of  descent, and  administration;  of  the  mode 
of  acquiring  and  transferring  property;  to  the  criminal  law,  and  its  adminis- 
tration.. It  has  alsoi  been,  an  object  with  the  author  to  embody  in  his  work 
such  decisions  of  the;  courts,  as-  appeared  to  him  to  be  important,  either 
because  they  difieiredi  from  fpcmer  judgments,  or  because  they  related  to 
some  point  which  was  before  either  obscure  or  unsettled.  He  does  not 
prqfessi  to  have  examined  or  even,  referred  to  all  the  American  cases:  it  is- a, 
paijt  of  the  plaU)  howeverj  to  refer  to  authorities,  generally,  whicL  will  lead 
the; student  to,- nearly  all  the  cases. 

The  author  was  induced  to  believe  that  an  occasional  comparison  of  the 
civil,  canon,  and  other  systems  of  foreign  law,  with  our  own,  would  be 
usefiiL  to  the  profession,  and  illustrate  many  articles-  which,,  witiiout  such 
aid;  would' not  appear  very  clear;  and  also  to  introduce  many  terms  from 
foreign;  laws,  which  may  supply  ai  deficiency  in  ours.  The  articles  Couf 
donation, ,  Extradition,  and:  Novation  are  of  this'  srort..  He:  was  induced  to 
adopt  this  course  because  the  civil  law  has  been  considered,  perhaps-  not 
without  justice,  the>  best  system  of  written  reason;  and  as  all  lawS' are,  or 
ought  to  be,  founded  in  reason,  it  seemed  peculiarly  proper  to  have  recourse 
to  this  fountain  of  wisdom:  but  another  motive  influenced  this  decision; 
one  of  the  states  of  the  Union  derives  most  of  its^  civil  regulations!  from 
the  civil  law;  and.  there  seemed  a  peculiar  propriety,  therefore,  in  intro- 
ducing it  into  an  American  law  dictionary.  He  also  had  the  example  of  a 
Story,  a  Kent,  Mr.  Angell,  and  others,  who  have  ornamented  their  works 
from  the  same  source.  And  he  here  takes  the  opportunity  to  acknowledge 
the  benefits  which  he  has  derived  from  the  learned  labors  of  these  gentle- 
men, and  of  those  of  Judge  Sergeant,  Judge  Swift,  Judge  Gould,  Mr.  Banle, 
and  other  writers  on  American  law  and  jurisprudence. 
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In  the  execution  of  his  plan,  the  author  has,  in  the  first  place,  defineii 
and  explained  the  various  words  and  phrases,  by  giving  their  most  enlarged 
meaning,  and  then  all  the  shades  of  signification  of  which  they  are  sub- 
oeptible;  secondly,  he  has  divided  the  subject  in  the  manner  which  to  him 
appeared  the  most  natural,  and  laid  down  such  principles  and  rules  as 
belong  to  it;  in  these  cases  he  has  generally  been  careful  to  give  an 
illustration,  by  citing  a  case  whenever  the  subject  seemed  to  require  it,  and 
referring  to  others  supporting  the  same  point;  thirdly,  whenever  the  article 
admitted  of  it,  he  has  compared  it  with  the  laws  of  other  countries  within 
his  reach,  and  pointed  out  their  concord  or  disagreement;  and,  fourthly,  he 
has  referred  to  the  authorities,  the  abridgments,  digests,  and  the  ancient  and 
modem  treatises,  where  the  subject  is  to  be  found,  in  order  to  facilitate  the 
researches  of  the  student.  He  desires  not  to  be  understood  as  professing  to 
cite  cases  always  exactly  in  point;  on  the  contrary,  in  many  instances  the 
authorities  will  probably  be  found  to  be  but  distantly  connected  with  the 
subject  under  examination,  but  still  connected  with  it,  and  they  have  been 
added  in  order  to  lead  the  student  to  matter  of  which  he  may  possibly  be  in 
pursuit. 

To  those  who  are  aware  of  the  difficulties  of  the  task,  the  author  deems  il 
unnecessary  to  make  any  apology  for  the  imperfections  which  may  be  found 
in  the  work.  His  object  has  been  to  be  useful:  if  that  has  been  accom- 
plished in  any  degree,  he  will  be  amply  rewarded  for  his  labor;  and  he 
relies  upon  the  generous  liberality  of  the  members  of  the  profession  to 
overlook  the  errors  which  may  have  been  committed  in  his  endeavors  to 
serve  them. 


Philadelphta,  September,  1889. 


BOUVIER'S 

Law  Dictionaey  and  Institutes: 

BY  S.  AUSTIN  ALLIBONE,  LL.D., 

AUTHOE  OP  "tHB  DICTIONABY  OF  ATJTHOKS." 


From  the  North  America/a  JteideiB  for  JvJy,  1861. 

The  author  of  these  volumes  taught  lawyers  by  hia  books,  but  he  taught  all 
men  by  his  example,  and  we  should  therefore  greatly  err  if  we  failed  to  hold  up, 
for  the  imitation  of  all,  his  successful  warfare  against  early  obstacles,  his  uncon- 
querable zeal  for  the  acquisition  of  knowledge,  and  his  unsparing  efforts  to  dis- 
tribute the  knowledge  thus  acquired  for  the  benefit  of  his  professional  brethren. 
Born  in  the  village  of  Codogman,  in  the  department  Du  Gard,  in  the  south 
of  France,  in  the  year  1787,  at  the  age  of  fifteen  he  accompanied  his  father  and 
mother — the  last  a  member  of  the  distinguished  family  of  Benezet — to  Phila- 
delphia, where  he  immediately  applied  himself  to  those  exertions  for  his  own 
support  which  the  rapid  diminution  of  his  father's  large  property  had  rendered 
necessary.  In  1812  he  became  a  citizen  of  the  United  States,  and  about  the 
same  time  removed  to  West  Philadelphia,  where  he  built  a  printing-office,  which 
still  exists  as  an  honorable  monument  of  his  enterprise.  Two  years  later  we 
find  him  settled  at  Brownsville,  in  the  western  part  of  Pennsylvania,  where,  in 
1814,  he  commenced  the  publication  of  a  weekly  newspaper,  entitled  "The 
American, Telegraph."  In  1818,  on  Mr.  Bouvier's  removal  to  Uniontown,  he 
united  with  it  "The  Genius  of  Liberty,"  and  thenceforth  issued  the  two  journals 
in  one  sheet,  under  the  title  of  "The  Genius  of  Liberty  and  American  Tele- 
graph."   He  retained  his  connection  with  this  periodical  until  July  18,  1820. 

It  was  while  busily  engaged  as  editor  and  publisher  that  Mr.  Bouvier  resolvea 
to  commence  the  study  of  the  law.  He  attacked  Coke  and  Blackstone  with  the 
determination  and  energy  which  he  carried  into  every  department  of  action  or 
speculation,  and  in  1818  he  was  admitted  to  practice  in  the  Court  of  Common 
Pleas  of  Fayette  county,  Pennsylvania.  During  the  September  term  of  1822  he 
was  admitted  as  an  attorney  of  the  Supreme  Court  of  Pennsylvania,  and  in  the 
following  year  he  removed  to  Philadelphia,  where  he  resided  until  his  death.  In 
1836  he  was  appointed  by  Governor  Ritner  Recorder  of  the  City  of  Philadelphia, 
and  in  1838  was  commissioned  by  the  same  chief  magistrate  as  an  Associate 
Judge  of  the  Court  of  Criminal  Sessions,  But  the  heavy  draughts  upon  time 
and  strength  to  which, he  was  continually  subjected  had  not  been  permitted  to 
divert  his  mind  from  the  cherished  design  of  bestowing  upon  his  profession  a 
manual  of  which  it  had  long  stood  in  urgent  need.  While  laboring  as  a  student  of 
law,  and  even  after  his  admission  to  the  bar,  he  had  found  his  efforts  for  advance- 
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ment  constantly  obstructed,  and  often  frustrated,  by  the  want  of  a  conveniently- 
arranged  digest  of  that  legal  information  which  every  student  should  have,  and 
which  every  practising  lawyer  must  have,  always  ready  for  immediate  use.  The 
English  Law  Dictionaries — based  upon  the  jurisprudence  of  another  country, 
incorporating  peculiarities  of  the  feudal  law,  that  are  to  a  great  extent  obsolete 
even  in  England,  only  partially  brought  up  to  the  revised  code  of  Great  Britain, 
and  totally  omitting  the  distinctive  features  of  our  own  codes — were  manifestly 
insufficient  for  the  wants  of  the  American  lawyer.  A  Law  Dictionary  for  the 
profession  on  this  side  of  the  Atlantic  should  present  a  faithful  incorporation 
of  the  old  with  the  new, — of  the  spirit  and  the  principles  of  the  earlier  codes, 
and  the  "  newness  of  the  letter"  of  modern  statutes.  The  Mercantile  Law,  with  . 
the  large  body  of  exposition  by  which  it  has  been  recently  illustrated;  the 
Law  of  Real  Property  in  the  new  shape  which,  especially  in  America,  it  has 
latterly  assumed;  the  technical  expressions  scattered  here  and  there  throughout 
the  Constitution  of  the  United  States,  and  the  constitutions  and  laws  of  the 
several  States  of  the  Awerican  Union, — all  these,  and  more  than  these,  must  be 
within  the  lawyer's  easy  reach  if  he  would  be  spared  embarrassment,  mortifica- 
tion, and  decadence. 

A  work  which  should  come  up  to  this  standard  would  indeed  be  an  invaluable 
aid  to  the  profession;  but  what  hope  could  be  reasonably  entertained  that  the 
requisites  essential  to  its  preparation  —  the  learning,  the  zeal,  the  acumen  to 
analyze,  the  judgment  to  synthesize,  the  necessary  leisure,  the  persevering  in- 
dustry, and  the  bodily  strength  to  carry  to  successful  execution — would  ever 
be  combined  in  one  man?  Mr.  Bouvier  determined  that  it  should  not  be  his 
fault  if  such  a  work  was  not  at  least  honestly  attempted.  Bravely  he  wrought, 
month  in  and  out,  year  in  and  out,  rewarded  for  his  self-denying  toil  by  each 
well-executed  article,  and  rejoicing,  at  rare  and  prized  intervals,  over  a  completed 
letter  of  the  alphabet. 

In  1839  the  author  had  the  satisfaction  of  presenting  in  two  octavo  volumes  the 
results  of  his  anxious  toils  to  his  brethren  and  the  world  at  large;  and  the 
approving  verdict  of  the  most  eminent  judges — Judge  Story  and  Chancellor  Kent, 
for  example — assured  him  that  he  had  "  not  labored  in  vain,"  nor  "  spent  his 
strength  for  naught."  This  was  well ;  but  the  author  himself  was  the  most  rigid 
and  unsparing  of  his  critics.  Contrary  to  the  practice  of  many  writers,  considering 
the  success  of  the  first  and  second  editions  as  a  proper  stimulus  to  additional 
accuracy,  fulness,  and  completeness  in  every  part,  in  1848,  when  the  third  edition 
was  called  for,  the  second  having  been  published  in  1843,  he  was  able  to  announce 
that  he  had  not  only  "  remodelled  very  many  of  the  articles  contained  in  the 
former  editions,"  but  also  had  "  added  upwards  of  twelve  hundred  new  ones." 
He  also  presented  the  reader  with  "a  very  copious  index  to  the  whole,  which,  at 
the  same  time  that  it  will  assist  the  inquirer,  will  exhibit  the  great  number  of 
subjects  treated  of  in  these  volumes." 

He  still  made  collections  on  all  sides  for  the  benefit  of  future  issues,  and  it  waa 
found  after  the  death  of  the  author,  in  1851,  that  he  had  accumulated  a  large 
mass  of  valuable  materials.  These,  with  much  new  matter,  were,  by  competent 
editorial  care,  incorporated  into  the  text  of -the  third  edition,  and  the  whole  was 
issued  as  the  fourth  edition  in  1852.  The  work  had  been  subjected  to  a  thorough 
revision, — inaccuracies  were  eliminated,  the  various  changes  in  the  constitutions 
of  several  of  the  United  States  were  noticed  in  their  appropriate  places  and 
under  the  head  of  "  Maxims"  alone  thirteen  hundred  new  articles  were  added. 
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That  in  the  ensuing  eight  yeai-s  six  more  editions  Mere  called  for  by  the  pro- 
fession, is  a  tribute  of  so  conclusive  a  cha,racter  to  the  merits  of  the  work  that 
eulogy  seems  superfluous.  Let  us,  then,  briefly  examine  those  features  to  which 
the  great  professional  popularity  of  the  Law  Dictionary  is  to  be  attributed.  Some 
of  these,  specified  as  desiderata,  have  been  already  referred  to  with  sufficient  par- 
ticularity. But  it  has  been  the  aim  of  the  author  to  cover  a  wideir  field  than  the 
one  thus  designated.  He  ha,s  included  in  his  plan  technical  expressions  relating 
to  the  legislative,  executive,  and  judicial  departments  of  the  government;  the 
political  and  th6  civil  rights  and  duties  of  citizens;  the  rights  and  duties  of 
persons,  especially  such  as  are  peculiar  to  the  institutions  of  the  United  States, — 
for  instance,  the  rights  bf  descent  and  administration,  the  mode  of  acquiring  and 
transferring  property,  and  the  criminal  law  and  its  administration. 

He  Was  persuaded — a!nd  here  as  elsewhere  he  has  correctly  interpreted  the  wants 
of  the  profession — that  an  occasional  comparison  of  the  civil,  canon,  and  other 
systems  of  foreign  law  with  Our  own  would  be  eminently  useful  by  way  of  illus- 
tration, as  Well  as  for  other  purposes  too  obvious  to  require  recital.  We  will 
barely  suggest  the  advantage  to  the  student  of  civil  law  or  canon  law  of  having  at 
hand  a  guide  of  this  character.  And  we  would  express  our  hope  that  the  student 
of  civil  or  of  canon  law  is  not  hereafter  to  be  that  rara  avis  in  the  United  States 
which,  little  to  Our  credit,  he  has  long  been.  He  who  would  be  thoroughly 
furnished  for  his  high  vocation  will  not  be  satisfied  to  slake  his  thirst  for  knowledge 
even  at  the  streams  (to  which,  alas!  few  aspire)  of  Bracton,  Britton,  or  Fleta;  he 
will  ascend  rather  to  the  fountains  from  which  these  drew  their  fertilizing  supplies. 

To  suppose  that  he  who  draws  up  many  thousands  of  definitions,  and  cites 
whole  libraries  of  authorities,  shall  never  err  in  the  accuracy  of  statement  or  the 
relevancy  of  quotation,  is  to  suppose  such  a  combination,  of  the  best  qualities  of  a 
Littleton,  a  Fearne,  a  Butler,  and  a  Hargrave,  as  the  world  is  not  likely  to  behold 
while  law-books  are  made  and  lawyers  are  needed.  If  Chancellor  Kent,  after 
"  running  over  almost  every  article  in"  the  first  edition  (we  quote  his  own  lan- 
guage), was  "deeply  impressed  with  the  evidence  of  the  industry,  skill,  learning, 
and  judgment  with  which  the  work  was  completed,"  and  Judge  Story  expressed  a 
like  favorable  verdict,  the  rest  of  us,  legal  and  lay,  may,  without  any  unbecoming 
humiliation,  accept  their  dieta  as  conclusive.  We  say  leffal  and  lay;  for  the  lay 
reader  will  make  a  sad  mistake  if  he  supposes  that  a  Law  Dictionary,  especially 
this  Law  Dictionary,  is  out  of  "  his  line  and  measure."  On  the  contrary,  the  Law 
Dictionary  should  stand  on  the  same  shelf  with  Sismohdi's  Italian  Republics, 
Eobertson's  Charles  the  Fifth,  Eussell's  Modern  Europe,  Guiiot's  Lectures,  Hal- 
lam's  Histories,  Prescott's  Ferdinand  and  Isabella,  and  the  records  of  every 
Country  in  which  the  influences  of  the  canon  law,  the  civil  law,  and  the  feudal 
law,  separately  or  jointly,  moulded  society,  and  made  men,  manhers,  and  customs 
what  they  were,  and,  to  no  small  eXteht,  what  they  still  are. 

In  common  with  the  profession  on  both  sides  of  the  water.  Judge  Bouvier  had 
doubtless  often  experienced  inconvenience  from  the  absence  of  an  Index  to  Mat- 
thew Bacon's  New  Abridgment  of  the  Law.  Not  only  was  this  defect  an  objection 
to  that  valuable  compendium,  but  since  the  publication  of  the  last  edition  there 
had  been  an  accumulation  of  new  matter  which  it  was  most  desirable  should  be 
at  the  command  of  the  law  student,  the  practising  lawyer,  and  the  bench.  In 
1841  Judge  Bouvier  was  solicited  to  prepare  a  new  edition,  and  undertook  the 
arduous  task.  The  revised  work  was  presented  to  the  public  in  ten  royal  octavo 
volumes,  dating  from  1842  to  1846.    With  the  exception  of  one  volume,  edited 
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by  Judge  Randall,  and  a  part  of  another,  edited  by  Mr.  Robert  E.  Peterson, 
Judge  Bouvier's  son-in-law,  the  whole  of  the  labor,  including  the  copious  Index, 
fell  upon  the  broad  shoulders  of  Judge  Bouvier.  This,  the  second  American,  was 
based  upon  the  seventh  English  edition,  prepared  by  Sir  Henry  Gwillim  and 
Messrs.  C.  E.  Dodd  and  William  Blanshard,  and  published  in  eight  royal  octavos 
in  1832.  In  the  first  three  volumes  Bouvier  confines  his  annotations  to  late 
American  decisions ;  but  in  the  remaining  volumes  he  refers  to  recent  English  as 
well  as  to  American  Reports. 

But  this  industrious  scholar  was  to  increase  still  further  the  obligations  under 
which  he  had  already  laid  the  profession  and  the  public.  The  preparation  of  a 
comprehensive  yet  systematic  digest  of  American  law  had  been  for  years  a  favorite 
object  of  contemplation  to  a  mind  which  had  long  admired  the  analytical  system 
of  Pothier.  Unwearied  by  the  daily  returning  duties  of  his  office  and  the  bench, 
and  by  the  unceasing  vigilance  necessary  to  the  incorporation  into  the  text  of  his 
Law  Dictionary  of  the  results  of  recent  trials  and  annual  legislation,  he  laid  the 
foundations  of  his  "  Institutes  of  American  Law,"  and  perseveringly  added  block 
upon  block,  until,  in  the  summer  of  1851,  he  had  the  satisfaction  of  looking  upon 
a  completed  edifice.  Lawyers  who  had  hailed  with  satisfaction  the  success  of  his 
earlier  labors,  and  those  who  had  grown  into  reputation  since  the  results  of  those 
labors  were  first  given  to  the  world,  united  their  verdict  in  favor  of  this  last  work. 

It  is  hardly  necessary  to  remark  that  it  was  only  by  a  carefully  adjusted  appor- 
tionment of  his  hours  that  Judge  Bouvier  was  enabled  to  accomplish  so  large  an 
amount  of  intellectual  labor,  in  addition  to  that  "  which  came  upon  him  daily," — 
the  still  beginning,  never  ending,  often  vexatious  duties  connected  with  private 
legal  practice  and  judicial  deliberation.  He  rose  every  morning  at  from  four  to 
five  o'clock,  and  worked  in  his  library  until  seven  or  eight;  then  left  his  home  for 
his  office  (where,  in  the  intervals  of  business,  he  was  employed  on  his  "  Law  Dic- 
tionary" or  "  The  Institutes")  or  his  seat  on  the  bench,  and  after  the  labor  of  the 
day  wrought  in  his  library  from  five  o'clock  until  an  hour  before  midnight. 

We  can  trace  in  a  case  like  this  the  worth  of  systematic  industry.  It  was  the 
remark  of  Thomas  Kerchever  Arnold,  the  author  or  compiler  of  forty-five  different 
publications,  chiefly  educational  manuals, — "  The  list  of  my  works  is  undoubtedly 
a  very  large  one ;  but  regular  industry,  with  a  careful  division  of  time  and  employ- 
ments, carried  on,  with  hardly  an  exception,  for  six  days  in  every  week,  will  accom- 
plish a  great  deal  in  fifteen  years." 

While  animated  by  aims  thus  expansive,  Judge  Bouvier  did  not  forget  to  provide 
for  the  intellectual  improvement  of  his  own  household.  Observing  a  remarkable 
aptitude  for  learning  and  love  of  the  acquisition  of  knowledge  in  his  only  child, 
'  he  encouraged  the  taste,  and  furnished  the  young  student  with  the  educational 
apparatus  adapted  to  her  special  proclivities.  How  wisely  he  judged  of  these, 
and  how  faithfully  the  means  of  instruction  were  put  to  profitable  use,  may  be 
inferred  from  Miss  Bouvier's  "  Familiar  Astronomy,"  a  work  which  elicited  the 
high  commendation  of  Lord  Rosse,  Sir  John  F.  W.  Herschel,  Sir  David  Brewster, 
Rear- Admiral  W.  H.  Smyth,  Drs.  Lardner  and  Dick,  Professors  Airy,  Hind, 
Nichol,  Bond,  De  Morgan,  and  others  of  the  most  eminent  astronomers  in  Great 
Britain  and  America. 
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LAW   DICTIONAKY. 


A. 


A.  The  first  letter  of  the  alphabet. 

It  is  used  to  distinguish  the  first  page  of  a 
folio,  the  seeoud  being  marked  "o,"  thus: 
Coke,  Litt.  114  a,  114  h.  It  is  also  used  as  an 
abbreviation  for  many  words  of  which  it  is 
the  initial  letter.     See  Abbreviations. 

In  Latin  phrases  it  is  a  preposition,  denoting 
from,  by,  in,  on,  of,  at,  and  is  of  common  use 
as  a  part  of  a  title. 

In  French  phrases  it  is  also  a  preposition, 
denoting  of,  at,  to,  for,  in,  with. 

Among  the  Bomans  this  letter  was  nsed  in  crimi- 
nal trials.  The  judges  were  furnished  with  small 
tables  covered  with  wax,  and  each  one  inscribed  on 
it  the  initial  letter  of  his  vote :  A,  when  he  voted  to 
absolve  the  party  on  trial  j  C,  when  he  was  for  con- 
demnation; and  N  L  inon  liquet),  when  the  matter 
did  not  appear  clearly,  and  he  desired  a  new  argu- 
ment. 

A  CONSILUS  (Lat.  consilium,  advice). 
A  counsellor.  The  term  is  used  in  the  civil 
law  by  some  writers  instead  of  a  responsis. 
Spelman,  Gloss.  Apocrisarius. 

A  LATERE  (Lat.  latus,  side).  Collateral. 
Used  in  this  sense  in  speaking  of  the  suc- 
cession to  property.    Bracton,  20  6,  62  6. 

Without  right.     Bracton,  42  6. 

Apostolic ;  naving  full  powers  to  represent 
the  Pope  as  if  he  were  present.  Du  Cange, 
Legati  a  latere;  4  Blaokstone,  Comm.  306. 

A  ME  (Lat.  ego,  I).  A  term  denoting 
direct  tenure  of  the  superior  lord.  2  Bell, 
Hou.  L.  So.  133. 

Unjustly  detaining  from  me.  He  is  said  to 
withhold  a  me  (from  me)  who  has  obtained 
possession  of  my  property  unjustly.  Calvinus, 
Lex. 

To  pay  a  me,  is  to  pay  from  my  money. 

A  MBNSA  ET  THORO  (Lat.  from  bed 
and  board).  A  kind  of  divorce,  which  is  ra- 
ther a  separation  of  the  parties  by  law,  than  a 
dissolution  of  the  marriage.  Such  a  divorce 
does  not  affect  the  legitimacy  of  children, 
nor  authorize  a  second  marriage.  See  Divorce. 

A  PRENDRE  (Fr.  to  take,  to  seize).  Right- 
fully taken  from  the  soil.  5  Adolph.  &  E.  764 ; 
1  Nev.  &  P.  172 ;  4  Pick.  Mass.  145. 

Used  in  the  phrase  profit  A  prendre,  which  differs 
from  a  right  of  way  or  other  easement  which  con- 
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fers  no  interest  in  the  land  itself.  5  Bamew.  h  tf. 
221;  30  Bng.  L.  A  Eq.  187, 189;  2  Washburn,  Beal 
Prop.  25. 

A  QUO  (Lat.).  From  which.  A  court  a 
quo  is  a  court  from  which  a  cause  has  been 
removed.  The  judge  a  quo  is  the  judge  in 
such  court.  6  Mart.  La.  520.  Its  correlative 
is  ad  quem. 

A  RENDRE  (Fr.  to  render,  to  yield). 
Which  are  to  be  paid  or  yielded.  Profits  ct 
rendre  comprehend  rents  and  services.  Ham- 
mond, Nisi  P.  192. 

A  RETRO  (Lat.).     In  arrear. 

A  RUBRO  AD  NIGRUM  (Lat.  from 
red  to  black).  From  the  (red)  title  or  rubric 
to  the  (black)  body  of  the  statute.  It  was  an- 
ciently the  custom  to  print  statutes  in  this 
manner.     Erskine,  Inst.  1.  1.  49. 

A  VINCULO  MATRIMONII  (Lat.  from 
the  bond  of  matrimony).  A  kind  of  divorce 
which  effects  a  complete  destruction  of  the 
marriage  contract. 

After  a  divorce  a  vinculo,  the  innocent  party 
is  free  to  marry  again.  By  statute,  in  several 
of  the  States,  however,  the  guilty  is  pro- 
hibited contracting  a  second  marriage  during 
the  lifetime  of  the  innocent  party.  As  to  the 
effect  of  marriages  entered  into  notwithstand- 
ing the  prohibition,  see  1  Pick.  Mass.  506; 
8  id.  433  ;  5  Ired.  No.  C.  535  ;  1  Yerg.  Tenn. 
110.     See  Divorce. 

AB  ACTIS  (Lat.  actus,  an  act;.  A  no- 
tary ;  one  who  takes  down  words  as  they  are 
spoken.  Du  Cange,  Acta;  Spelman,  Gloss. 
Cancellarius. 

A  reporter  who  took  down  the  decisions  or 
acta  of  the  court  as  they  were  given. 

AB  ANTE  (Lat.onfo,  before).  In  advance. 

A  legislature  cannot  agree  ab  ante  to  any 
modification  or  amendment  to  a  law  which  a 
third  person  may  make.     1  Sumn.  C.  C.  308. 

AB  ANTBCEDENTB  (Lat.'  aniecedens) 
Beforehand.    5  Maule  &  S.  110. 

AB  EXTRA  (Lat.  extra,  beyond,  with- 
out).    From  without.    14  Mass.  151. 

AB  INCONVENIENTI  (Lat.  inconvth 
niens).     From  hardship  ;  from  what  is  inconr 
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venient.  An  argument  ah  inconvenienti  is 
an  argument  drawn  from  the  hardship  of  the 
sdiSe. 

AB  INITIO  (Lat.  initium,  beginning). 
Prom  the  beginning ;  entirely ;  as  to  all  the 
acts  done  ;  in  the  inception. 

An  estate  may  be  said  to  be  good,  an  agreement 
to  be  void,  an  act  to  be  unlawful,  a  trespass  to  hare 
existed,  ab  initio.  Plowd.  6  a/  11  East,  395;  10 
Johns.  N.  T.  253,  369;  1  Sharswood,  Blackst. 
Comm.  440.  See  Adams,  Eq.  186.  Trespass  ; 
Trespasser. 

Before.  Contrasted  in  this  sense  with  ex 
post  facto,  2  Blackstone,  Comm.  308,  or  with 
postea,  Calvinus,  Lex,  Initium. 

AB  INTESTAT.  Intestate.  2  Low.  C. 
219. 

AB  INTBSTATO  (Lat.  testatus,  having 
made  a  will).  From  an  intestate.  Used  both 
in  the  common  and  civil  law  to  denote  an  in- 
heritance derived  from  an  ancestor  who  died 
without  making  a  will.  2  Blackstone,  Comm. 
490 ;  Story,  Confl.  Laws,  480. 

AB  INVITO  (Lat.  inviium).  Unwillingly. 
See  In  Invitum. 

AB  IRATO  (Lat.  iraius,  an  angry  man). 
By  one  who  is  angry.  A  devise  or  gift  made 
by  a  man  adversely  to  the  interest  of  his 
heirs,  on  account  of  anger  or  hatred  against 
them,  is  said  to  be  made  ab  irato.  A  suit  to_ 
set  aside  such  a  will  is  called  an  action  ab 
irato.    Merlin,  Eepert.  Ah  irato. 

ABACTOR  (Lat.  ah  and  agere,  to  lead 
away).  One  who  stole  cattle  in  herds.  Ja- 
cob, Law  Diet.  One  who  stole  one  horse,  two 
mares,  two  oxen,  two  she-goats,  or  five  rams. 
Abigeus  was  the  term  more  commonly  used 
to  denote  such  an  offender. 

ABADENGO.       In      Spanish     Law. 

Lands,  town,  and  villages  belonging  to  an  ab- 
bot and  under  his  jurisdiction.  All  lands 
belonging  to  ecclesiastical  corporations,  and 
as  such  exempt  from  taxation.  Bscriohe,  Dice. 
Raz. 

Lands  of  this  kind  were  usually  held  in  mort- 
main, and  hence  a  law  was  enacted  declaring  that 
no  land  liable  to  taxation  could  be  given  to  eccle- 
siastical institutions  {"ningun  Bealengo  mm  pase  a 
abaden'go"),  which  is  repeatedly  insisted  on. 

ABALIENATIO  (Lat.  alienatio).  The 
most  complete  method  of  transferring  lands, 
used  among  the  Romans.  It  could  take  ^aee' 
only  between  Roman  citizens.  Calvinus,  Lex, 
Ahalienati^. 

ABAMITA  (Lat.).  The  sister  of  a  great- 
great-grandfather.     Calvinus,  Lex. 

ABANDONMENT.  The  relinquishment 
or  surrender  of  rights  or  property  by  one  per- 
son to  another. 

In  Civil  Law.  The  act  by  which  a 
debtor  surrenders  his  property  for  the  benefit 
of  his  creditors.     Menin,  Repert. 

The  act  by  which  the  owner  of  a  ship  sur- 
renders the  ship  and  freight  to  a  creditor  who 
has  become  such  by  contracts  made  by  the 
tn  ister. 

The  efiect  of  such  abandonment  is  to  re- 


lease the  owner  from  any  further  responsi- 
bility.  The  privilege  in  case  of  contracts  it 
limited  to  those  of  a  maritime  nature.  Po- 
thier.  Chart.  Part.  sec.  2,  art.  2,  ?  51 ;  Code 
do  Commerce,  liv.  2,  tit.  2,  art.  216.  Similar 
provisions  exist  in  England  and  the  Unitea 
States  to  some  eitent.  1  Parsons,  Marit. 
Law,  395^05 ;  5  Stor.  C.  C.  465 ;  16  Bosi.  Law 
Rep.  686 ;  5  Mich.  368.  See  Abandonment 
roE  ToKTS. 

By  Husband  or  'Wife.  The  act  of  a  hus- 
band or  wife  who  leaves  his  or  her  consort 
wilfully  and  with  an  intention  of  causing 
perpetual  separation.     See  Desertion. 

In  Insurance.  The  transfer  by  an  assured 
to  his  underwiriters  of  his  interest  in  the  in- 
sured subject,  or  the  proceeds  of  it,  or  claims 
arising  from  it,  so  far  as  the  subject  is  insured 
by  thepolicy. 

3.  The  term  is  used  only  in  reference  to 
risks  in  navigation ;  but  the  principle  is  appli- 
cable in  fire  insurance,  where  there  are  rem 
nants,  and  sometimes  also  under  stipulations 
in  life  policies  in  favor  of  creditors.  2  Phillips 
Ins.  U  1490, 1514, 1515  ;  3  Kent,  Comm.  265; 
16  Ohio  St.  200. 

The  object  of  abandonment  being  to  re- 
cover the  whole  value  of  the  subject  of  the 
insurance,  it  is  requisite  only  where  the 
subject  itself,  or  remains  of  it,  or  claims 
on  account  of  it,  survive  the  peril  which  is 
the  occasion  of  the  loss.  2  Phillips,  Ins.  1507, 
15,  g§  1507,  1516 ;  36  Eng.  L.  &  Eq.  198.  In 
such  case  the  assured  must  elect,  immediately 
on  receiving  intelligence  of  a  loss,  whether  to 
abandon,  and  not  delay  for  the  purpose  of 
speculating  on  the  state  of  the  markets.  2 
Phillips,  Ins.  §  1667.  The  English  law  and 
practice  are  more  restricted  than  the  Ameri- 
can, by  not  making  a  loss  over  half  the  value 
conclusive  of  the  right  to  abandon,  and  by 
testing  the  right  to  abandon  by  the  circum- 
stances at  the  time  of  action  brought,  and  not 
by  the  circumstances  existing  at  the  date 
when  the  abandonment  is  made.  2  Phillips, 
Ins.  §  1536  ;  1  Gray,  Mass.  371. 

3.  The  right  is  waived  by  commencing  full 
repairs,  but  not  by  temporary  repairs,  2  Phil- 
lips, Ins.  ??  1540, 1541,  but  is  not  lost  by  rea- 
son of  the  enhancement  of  the  loss  through  the 
mere  negligence  or  mistakes  of  the  master  or 
crew ;  but  it  is  too  late  to  abandon  after  the 
arrival  in  specie  at  the  port  of  destination.  An 
inexpedient  or  unnecessary  sale  of  the  sub- 
ject by  the  master  does  not  strengthen  the 
right.  2  Phillips,  Ins.  §§  1547,  1555,  1570, 
1571.  See  Salvage  ;  Total  Loss. 
_  Abandonment  ma^  be  made  upon  infcrma- 
tion  entitled  to  credit,  but  if  made  specula, 
tively  upon  conjecture  it  is  null.  And  it 
must  be  made  without  delay,  after  reasonably 
reliable  information  of  loss  is  received ;  other- 
wise the  right  will  be  waived,  the  assured  not 
being  permitted  to  wait  in  order  to  speculate 
upon  the  state  of  the  markets.  2  Phillins 
Ins.  U  1666  et  seq.  ^  ' 

In  the  absence  of  any  stipulation  on  the 
subject,  no  particular  form  of  abandonment 
is  required ;  it  may  be  in  writing  or  oral,  in 
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express  terms  or  by  obvious  implication ;  but 
it  must  be  absolute  and  unconditional,  and 
the  ground  for  it  must  be  stated.  2  Phillips, 
Ins.  ii  1678,  1679  et  seq. ;  1  Curt.  C.  0.  148. 
Acceptance  may  cure  a  defect  in  abandon- 
ment, but  is  not  necessary  to  its  validity.  2 
Phillips,  Ins.  |  1689.  Nor  is  the  underwriter 
obliged  to  accept  or  decline.  He  may,  how- 
ever, waive  it.  2  Phillips,  Ins.  §  1698.  But 
it  is  not  subject  to  be  defeated  by  subsequent 
events.  2  Phillips,  Ins.  §  1704 ;  6  Bich.  Eq. 
So.  C.  146.  And  the  subject  mu^t  be  trans- 
ferred free  of  incumbrance  except  expense  for 
salvage.    1  Gray,  Mass.  154.    See  Total  Loss, 

.  Of  Rights.  The  relinquishment  of  a  right. 
It  implies  some  act  of  relinquishment  done  by 
the  owner  without  regard  to  any  future  pos- 
session by  himself,  or  by  any  other  person, 
but  with  an  intention  to  abandon.  14  Mees. 
&.  W.  Exch.  789  ;  9  Mete.  Mass.  395.  Mere 
non-user  does  not  necessarily  or  usually  con- 
stitute an  abandonment.  10  Pick.  Mass.  310 ; 
23  id.  141 ;  3  Strobh.  So.  C.  224 ;  5  Rich.  So.  C. 
405  ;  16  Barb.  N.  Y.  150 ;  24  id.  44 ;  see  Tudor, 
Lead.  Cas.  129,  130 ;  2  Washburn,  Real  Prop. 
83-85. 

4.  Abandonment  is  properly  confined  to 
incorporeal  hereditaments,  as  legal  rights 
once  vested  must  be  devested  according  to 
law,  though  equitable  rights  may  be  aban- 
doned, 2  Wash.  C.  C.  106  ;  25  Penn.  St.  259  ; 
32  id.  401 ;  15  N.  H.  412 ;  see  1  Hen.  &  M. 
Va.  429 ;  and  an  abandonment  combined  with 
sufficiently  long  possession  by  another  party 
destroys  the  right  of  the  original  owner.  10 
Watts,  Penn.  192 ;  2  Mete.  Mass.  32 ;  6  id. 
337;  31  Me.  381;  see  also  8  Wend.  N.  Y.  480 ; 
16  id.  545  ;  3  Ohio,  107 ;  3  Penn.  St.  141 ;  2 
Washburn,  Real  Prop.  453-458. 

There  may  be  an  abandonment  of  an  ease- 
ment, 5  Gray,  Mass.  409 ;  9  Mete.  Mass. 
395  ;  6  Conn.  289 ;  10  Humphr.  Tenn.  165  ; 
16  Wend.  N.  Y.  531 ;  16  Barb.  N.  Y.  184  ;  3 
Barnew.  &  0.  332 ;  of  a  mill  site,  17  Mass. 
297 ;  23  Pick.  Mass.  216 ;  34  Me.  394 ;  4 
M'Cord,  So.  C.  96 ;  7  Bingh.  682 ;  an  appli- 
cation for  land,  2  Serg.  &  R.  Penn.  378  ;  5  id. 
215 ;  of  an  improvement,  1  Yeates,  Penn.  515  ; 
2  id.  476;  3  Serg.  &  R.  Penn.  319;  of  a  trust 
fund,  3  Yerg.  Tenn.  258;  of  an  invention  or 
discovery,  1  Stor.  0.  C.  280 ;  4  Mas.  C.  C.  Ill ; 
property  sunk  in  a  steamboat  and  uiiclaimed, 
12  La.  Ann.  745  ;  a  mining  claim,  6  Cal.  510; 
a  right  under  a  land  warrant,  23  Penn.  St. 
271. 

The  question  of  abandonment  is  one  of  fact 
for  the  jury.     2  Washburn,  Real  Prop.  82. 

The  eifect  of  abandonment  when  acted  upon 
by  another  party  is  to  devest  all  the  owner's 
rights.  6  Cal.  510 ;  11  III.  588.  Consult  2 
Washburn,  Real  Prop.  56,  82-85  ;  253-258. 

ABANDONMENT  FOR  TORTS.  In 
Civil  Iiaw.  The  relinquishment  of  a  slave 
or  animal  who  had  committed  a  trespass  to 
the  person  injured,  in  discharge  of  the  owner's 
liability  for  such  trespass  or  injury.  If  this 
were  done,  the  owner  could  not  be  'leld  to  any 
farther  responsibility. 


A  similar  right  exists  in  Louisiana.  La. 
Civ.  Code,  Art.  180,  181,  2301. 

ABARNARE  (Lat.).  To  discover  and 
disclose  to  a  magistrate  any  secret  crime. 
Leges  Canufi,  cap.  10. 

ABATAMENTUM  (Lat.  abaiare).  An 
entry  by  interposition.  Coke,  Litt.  277.  An 
abatement.     Yelv.  151. 

ABATARB.     To  abate.     Yelv.  151. 

ABATE.     See  Abatement. 

ABATEMENT  (Fr.  abattre,  L.  Fr.  abater, 
signifying  to  throw  down). 

In  Chancery  Practice.  A  suspension  of 
all  proceedings  in  a  suit,  from  the  want  of 
proper  parties  capable  of  proceeding  therein. 

It  dilfers  from  an  abatement  at  law  in  this ;  that 
in  the  latter  the  action  is  entirely  dead  and  cannot 
be  revived,  3  Blaekstone,  Comm.  168 ;  but  in  the 
former  the  right  to  proceed  is  merely  suspended, 
and  may  be  revived  by  a  supplemental  bill  in  the 
nature  of  a  bill  of  revivor.  21  N.  H.  246 ;  Story, 
Bq.  PI.  §  354;  Adams,  Bq.  403;  Mitford,  Bq.  PL, 
by  Jeremy,  57;  Edwards,  Beceiv.  19. 

Generally  speaking,  if  any  property  or  right 
in  litigation  is  transmitted  to  another,  he  is 
eutitlM  to  continue  the  suit,  or  at  least  have 
the  benefit  of  it,  if  he  be  plaintiff,  Edwards, 
Receiv.  19  ;  9  Paige,  Ch.  N.Y.  410  ;  or  it  may 
be  continued  against  him,  or  at  least  perfecteil, 
if  he  be  defendant.  Story,  Eq.  PI.  g?  332,  442 ; 
7  Paige,  Ch.  N.  Y.  290.     See  Parties. 

Death  of  a  trustee  does  not  abate  a  suit, 
but  it  must  be  suspended  till  a  new  one  is  ap- 
pointed.    5  Gray,  Mass.  162. 

3.  There  are  some  cases,  however,  in  which 
a  court  of  equity  will  entertain  applications, 
notwithstanding  the  suit  is  suspended :  thus, 
proceedings  may  be  had  to  preserve  property 
in  dispute,  2  Paige,  Ch.  N.  Y.  368 ;  to  pay 
money  out  of  court  where  the  right  is  clear, 
6  Ves.  Ch.  250 ;  or  upon  consent  of  parties, 
2  Ves.  Ch.  399  ;  to  punish  a  party  for  breach 
of  an  injunction,  4  Paige,  Ch.  N.  Y.  163 ;  to 
enroll  a  decree,  2  Dick.  Ch.  612  ;  or  to  make 
an  order  for  the  delivery  of  deeds  and  writings, 

1  Ves.  Ch.  185. 

Although  abatement  in  chancery  suspends 
proceedings,  it  does  not  put  an  end  to  them  ; 
a  party  therefore  imprisoned  for  contempt  is 
not  discharged,  but  must  move  that  the  com- 
plaint be  revived  in  a  specified  time  or  the 
bill  be  dismissed  and  himself  discharged.  3 
Daniel,  Chanc.  Pract.  225.  Nor  will  a  receiver 
be  discharged  without  special  order  of  court. 

2  Hog.  291 ;  1  Barb.  Ch.  N.  Y.  329  ;  Edwards, 
Beceiv.  19. 

3.  All  declinatory  and  dilatory  pleas  in 
equity  are  said  to  be  pleas  in  abatement.  See 
Story,  Eq.  PI.  §  708  ;  Beames,  Eq.  PI.  55-57; 
Cooper,  Eq.  PI.  236.  And  such  pleas  must 
be  pleaded  before  a  plea  in  bar,  if  at  alL 
Story,  Eq.  PI.  g  708 ;  see  7  Johns.  Ch.  N.  Y. 
214  ;  20  Ga.  379.     See  Plea. 

In  Contracts.  A  reduction  made  by 
the  creditor,  for  the  prompt  payment  of  a 
debt  due  by  the  payer  or  debtor.  Weskett 
Ins.  7. 

Of  Freehold.     The  unlawful  entry  upoe 
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and  keeping  posaession  of  an  estate  by  a 
stranger,  after  the  death  of  the  ancestor  and 
before  the  heir  or  devisee  takes  possession. 
It  is  a  species  of  ouster  by  intervention  be- 
tween the  ancestor  or  devisor  and  the  heir  or 
devisee,  thus  defeating  the  rightful  possession 
of  the  latter.  3  Sharswood,  Blackst.  Comm. 
167  ;  Coke,  Litt.  277  a ;  Finch,  Lavr,  195 ; 
Cruise,  Dig.  B.  1,  60. 

4;«  By  the  ancient  laws  of  Normandy,  this 
term  was  used  to  signify  the  act  of  one  who, 
having  an  apparent  right  of  possession  to  an 
estate,  took  possession  of  it  immediately  after 
the  death  of  the  actual  possessor,  before  the 
heir  entered.  Howard,  Anciennes  Lois  des 
Frangais,  tome  1,  p.  5(39. 

Of  Legacies.  The  reduction  of  a  legacy, 
general  or  specific,  on  account  of  the  insuf- 
ficiency of  the  estate  of  the  testator  to  pay 
his  debts  and  legacies. 

When  the  estate  of  a  testator  is  insufficient 
to  pay  both  debts  and  legacies,  it  is  the  rule 
that  the  general  legacies  must  abate  propor- 
tionably  to  an  amount  sufficient  to  pay  the 
debts. 

5>  If  the  general  legacies  are  exhausted 
before  the  debts  are  paid,  then,  and  not  till 
then,  the  specific  legacies  abate,  and  propor- 
tionably.  2  Sharswood,  Blackst.  Comm.  513 
and  note ;  Bacon,  Abr.  Leg.  H. ;  Roper,  Leg. 
253,  284  ;  2  Brown,  Ch.  19  ;  2  P.  "Will.  Ch.283. 
In  IVIercantlle  Lavr.  The  deduction 
from,  or  the  refunding  of,  duties  sometimes 
made  at  the  custom  house,  on  account  of  dam- 
ages received  by  goods  during  importation  or 
while  in  store.  See  Act  of  Congress,  Mar.  2, 
1799,  ^  52 ;  1  Story,  U.  S.  Laws,  617  ;  An- 
drews, Rev.  Laws,  ^^  113,  162. 

Of  Nuisances.  The  prostration  orremoval 
of  a  nuisance.  3  Blackstone,  Comm.  5.  See 
Nuisance. 

6.  In  Pleading.  The  overthrow  of  an 
action  caused  by  the  defendant  pleading  some 
matter  of  fact  tending  to  impeach  the  correct- 
ness of  the  writ  or  declaration,  and  which 
defeats  the  action  for  the  present,  but  does  not 
debar  the  plaintiff  from  recommencing  it  in  a 
better  way.  Stephen,  PL  47  ;  3  Blackstone, 
Comm.  168 ;  1  Chitty,  PI.  6th  Lond.  ed.  446; 
Gould,  PI.  ch.  5,  i  65. 

It  has  been  applied  rather  inappropriately  as  a 
generic  term  to  all  pleas  of  a  dilatory  nature; 
whereas  the  word  dilatory  would  seem  to  be  the 
more  proper  generic  term,  and  the  word  abatement 
applicable  to  a  certain  portion  of  dilatory  pleas. 
Comyn,  Dig.  Abt.  B. ;  1  Chitty,  PI.  440  (6  Lond.  ed.) ; 
G  ouid.  Fl.,  oh.  5,  §  65.  In  this  general  sense  it  has 
been  used  to  include  pleas  to  the  jurisdiction  of  the 
ocurt      See  Jurisdiction. 

^.  As  TO  THE  Person  op  the  Plaintiff 
AND  Defendant.  It  may  be  pleaded  that 
there  never  was  such  a  person  in  rerum 
natvra  as  to  the  plaintiff.  1  Chitty,  PI.  (6th 
Lond.  ed.)  448 ;  6  Pick.  Mass.  370 ;  17  Johns. 
N.  Y.  308 ;  14  Ark.  27  ;  and  by  one  of  two 
or  more  defendants  as  to  one  or  more  of  his 
co-defendants.  Archbold,  Civ.  PI.  312.  That 
one  of  the  plaintiffs  is  a  fictitious  person,  to 
defeat  the  action  as  to  all.     Comyn,   Dig. 


Abt.  B.  16 ;  1  Chitty,  PI.  448 ;  Archbold,  CiV. 
PI.  304.  This  would  also  be  a  good  plea  in 
bar.  1  Bos.  &  P.  44.  That  the  nominal  plain- 
tiff in  the  action  of  ejectment  is  fictitious,  is 
not  pleadable  in  any  manner.  4  Maule  &  S. 
301 ;  19  Johns.  N.Y.  169.  A  defendant  cannot 
plead  matter  which  affects  his  co-defendant 
alone.  40  Me.  336 ;  4  Zabr.  N.  J.  333 ;  14 
N.  H.  243 ;  21  Wend.  N.  Y.  457. 

8.  Certain  legal  disabilities  are  pleadable 
in  abatement,  such  as  outlawry,  Bacon,  Abr. 
Abt.  B ;  Coke,  Litt.  128  A ;  attainder  of  treason 
or  felony,  3  Blackstone,  Comm.  301 ;  Comyn, 
Dig.  Abt.  E,  3 ;  also  premunire  and  excommu- 
nication, 3  Blackstone,  Comm.  301 ;  Comyn, 
Dig.  Abt.  E.  5.  The  law  in  reference  to  these 
disabilities  can  be  of  no  practical  importance 
in  the  United  States.    Gould,  PI.  ch.  5,  §  32. 

9.  Alienage.  That  the  plaintiff  is  an  alien 
friend  is  pleadable  only  in  some  cases,  where, 
for  instance,  he  sues  for  property  which  he 
is  incapacitated  from  holding  or  acquiring. 
Coke,  Litt.  129  6 ;  Busb.  250.  By  the  com- 
mon law,  although  he  could  not  inherit,  yet 
he  might  acquire  by  purchase,  and  hold  as 
against  all  but  the  soverei^.  Accordingly, 
he  has  been  allowed  in  this  country  to  sue 
upon  a  title  by  grant  or  devise.  1  Mass.  256 ;  7 
Cranch,  603.  But  see  6  Cal.  250 ;  26  Mo.  426. 
The  early  English  authority  upon  this  point 
was  otherwise.  Bacon,  Abr.  Abt.  B.  3,  Aliens 
D ;  Coke,  Litt.  129  b.  He  is  in  general  able 
to  maintain  all  actions  relating  to  personal 
chattels  or  personal  injuries.  3  Blackstone, 
Comm.  384  ;  Cowp.  161 ;  Bacon,  Abr.  Aliens 
D.;  2  Kent,  Comm.  34;  Coke,  Litt.  129  6. 
But  an  alien  enemy  can  maintain  no  action 
except  by  license  or  permission  of  the  govern- 
ment. Bacon,  Abr.  Abt.  B.  3,  Aliens  D.;  1 
Salk.  46  ;  1  Ld.  Raym.  282  ;  2  Strange,  1082 ; 
4  East.  502 ;  6  Term,  23,  49 ;  8  id.  166 ;  6 
Binn.  Penn.  241 ;  9  Mass.  363,  377 ;  11  id. 
119;  12  id.S;  3  Maule  &  S.  533;  2  Johns. 
Ch.  N.  Y.  508 ;  15  East.  260  ;  1  Serg  &  R. 
Penn.  310 ;  1  Chitty,  PI.  434.  This  will  be 
implied  from  the  alien  being  suffered  to  re- 
main, or  to  come  to  the  country,  after  the 
commencement  of  hostilities,  without  being 
ordered  away  by  the  executive.  10  Johns. 
N.  Y.  69.  See  28  Eng.  L.  &  Eq.  219.  The 
better  opinion  seems  to  be  that  an  alien  enemy 
cannot  sue  as  administrator.  Gould,  PI.  ch. 
5,  i  44. 

10.  Corporations.  A  plea  in  abatement 
is  the  proper  manner  of  contesting  the  ex- 
istence of  an  alleged  corporation,  plaintiff. 
Wright,  Ohio,  12  ;  6  Cush.  Mass.  279  ;  3  Pick. 
Mass.  236 ;  1  Mass.  485 ;  1  Md.  502 ;  33  Penn. 
St.  356  ;  28  N.H.  93  ;  1  Pet.  450 ;  4  id.  501 ;  5 
id.  231.  To  a  suit  brought  in  the  name  of  the 
"Judges  of  the  County  Court,"  after  such 
court  has  been  abolished,  the  defendant  may 
plead  in  abatement  that  there  are  no  such 
judges.  2  Bay,  So.  C.  519. 

11.  Coverture  of  the  plaintiff  is  pleadable 
in  abatement.  Comyn,  Die.  Abt.  E,  6  ;  Bacon, 
Abr.  Abt.  G. ;  Coke,  Litt..l32  ;  3  Term,  631 ;  1 
Chitty,  PL  439 ;  though  occurring  after  suit 
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brought,  3  Blackstone,  Comm.  316 ;  Bacon, 
Abr.  Abt.  9 ;  4  Serg.  &  R.  Penn.  238 ;  17 
Mass  342  ;  7  Gray,  Mass.  338  ;  6  Term,  265  ; 
4  East,  502 ;  and  see  1  E.  D.  Smith,  N.  Y. 
273 ;  but  not  after  plea  in  bar,  unless  the 
marriage  arose  after  the  plea  in  bar,  15 
Conn.  569 ;  but  in  that  case  the  defendant 
must  not  suffer  a  continuance  to  intervene  be- 
tween the  happening  of  this  new  matter,  or 
its  coming  to  nis  knowledge,  and  his  pleading 
it.  4  Serg.  &  R.  Penn.  238;  1  Bail.  So.  Q. 
369 ;  2  id.  349 ;  2  Wheat.  Ill ;  14  Mass.  295 ; 

1  Blackf.  Ind.  288 ;  10  Serg.  &  R.  Penn.  208 ; 
7  Vt.  508  ;   4  id.  545  ;  1  Yeates,  Penn.  185  ; 

2  Dall.  Penn.  184;  3  Bibb,  Ky.  246.  And 
it  cannot  be  otherwise  objected  to  if  she  sues 
for  a  cause  of  action  that  would  survive  to  her 
on  the  death  of  her  husband.  12  Mees.  &  W. 
Exch.  97;  3  C.  B.  153;  10  Serg.  &  R.  Penn. 
208.  Where  she  sues,  not  having  any  interest, 
the  defence  is  one  of  substance,  and  may  be 
pleaded  in  bar,  by  demurrer,  or  on  the  gene- 
ral issue,  4  Term,  361;  1  Salk.  114;  1  H. 
Blackst.  l08 ;  Croke,  Jac.  644,  whether  she  sues 
jointly  or  alone.  So  also  where  coverture 
avoids  the  contract  or  instrument,  it  is  matter 
in  bar.     14  Serg.  &  R.  Penn.  379. 

12.  Where  a,  feme  covert  is  sued  without 
her  husband  for  a  cause  of  action  that  would 
survive  against  her,  as  upon  a  contract  made 
before,  or  a  tort  committed  after,  marriage, 
the  coverture  is  pleadable  in  abatement,  1 
Sid.  109 ;  3  Term,  629 ;  and  not  otherwise,  9 
Mees.  &  W.  Exch.  299 ;  Comyn,  Dig.  Abt.  F 
2.  If  the  marriage  takes  place  pending  the 
action,  it  cannot  be  pleaded.  2  Ld.  Raym. 
1525  ;  5  Me.  445  ;  2  M'Cord,  So.  0.  469.  It 
must  be  pleaded  by  the  feme  in  person.  2 
Saund.  209  6.  Any  thing  which  suspends  the 
coverture  suspends  also  the  right  to  plead  it. 
Comyn,  Dig.  Abt.  F  2,  |  3  ;  Coke,  Litt.  132  6; 
2  W.  Blackst.  1197  ;  1  Bos.  &  P.  358,  n.  (f) ; 
4  Esp.  27,  28 ;  15  Mass.  31 ;  6  Pick.  Mass.  29. 

13>  Death  of  the  plaintiff  before  purchase 
of  the  writ  may  be  pleaded  in  abatement.  1 
Archbold,  Civ.  PI.  304;  Comyn,  Dig.  Abt.  E 
17  ;  3  111.  507 ;  1  Watts  &  S.  Penn.  438 ;  14 
Miss.  205  ;  2  M'Mull.  So.  C.  49.  So  may  the 
death  of  a  sole  plaintiff  who  dies  pending  his 
suit  at  common  law.  Bacon,  Abr.  Abt.  F; 
Comyn,  Dig.  Abt.  H.  32,  33  ;  4  Hen.  &  M.  Va. 
410 ;  3  Mass.  296  ;  2  Root,  Conn.  57  ;  9  Mass. 
422 ;  2  Band.  Va.  454 ;  2  Me.  127.  Otherwise 
now  by  statute,  in  most  cases,  in  most  if  not 
all  the  States  of  the  United  States,  and  in 
England  since  1852.  The  personal  repre- 
sentatives are  usually  authorized  to  act  in 
such  cases.  If  the  cause  of  action  is  such  that 
the  right  dies  with  the  person,  the  suit  still 
abates.  By  statute  8  &  9  Wm.  IV.,  ch.  2,  sect. 
7,  which  is  understood  to  enact  the  common 
law  rule,  where  the  form  of  action  is  such 
that  the  death  of  one  of  several  plaintiffs  will 
not  change  the  plea,  the  action  does  not  abate 
by  the  death  of  any  of  the  plaintiffs  pending 
the  suit  The  death  of  the  lessor  in  ejectment 
never  abates  the  suit.  8  Johns.  N.  Y.  495 ; 
23  Ala.  N.  s.  193 ;  13  Ired.  No.  C.  43,  489 ; 
1  Blatchf.  C.  0.  393. 


14>  The  death  of  sole  defendant  pending 
an  action  abates  it.  Bacon,  Abr.  Abt.  F; 
Comyn,  Dig.  Abt.  H  32 ;  Hayw.  No.  C.  500 ; 

2  Binn.  Penn.  1 ;  Gilm.  Va.  145 ;  4  M'Cord, 
So.  C.  160;  7  Wheat.  530;  1  Watts,  Penn. 
229 ;  4  Mass.  480 ;  8  Me.  128 ;  11  6a.  151. 
But  where  one  of  several  co-defendants  dies 
pending  the  action,  his  death  is  in  general  no 
caiuse  of  abatement,  even  by  common  law. 
Hargrave,  113,  151;  Croke,  Car.  426;  Bacon, 
Abr.  Abt.  F;  Gould,  PI.  ch.  5,  g  93.  If  tha 
cause  of  action  is  such  as  would  survive 
against  the  survivor  or  survivors,  the  plaintiff 
may  proceed  by  suggesting  the  death  upon 
the  record.  24  Miss.  192 ;  Gould,  PI.  ch.  5, 
I  93.  The  inconvenience  of  abatement  by 
death  of  parties  was  remedied  by  17  Car.  ii, 
ch.  8,  and  8  &  9  Wm.  III.,  ch.  2,  ss.  6,  7.  In 
the  United  States,  on  the  death  of  a  sole  de- 
fendant, his  personal  representatives  may  bO 
substituted  if  the  action  could  have  been 
originally  prosecuted  against  them.  Gould, 
PI.  ch.  5,  §  95.  The  right  of  action  against 
a  tort-feasor  dies  with  him ;  and  such  death 
should  be  pleaded  in  abatement.  3  Cal.  370, 
Many  exceptions  to  this  rule  exist  by  statute. 

15.  Infancy  is  pleadable  in  abatement  to 
the  person  of  the  plaintiff,  unless  the  infant 
appear  by  guardian  or  prochein  ami.  Coke, 
Litt.  135  6;  2  Saund.  117;  3  Blackstone, 
Comm.  301 ;  Bacon,  Abr.  Infancy,  K  2 ;  7 
Johns.  N.  Y.  379;  2  Conn.  357;  3  E.  D. 
Smith,  N.  Y.  596 ;  1  Speers,  So.  C.  212.  He 
cannot  appear  by  attorney,  since  he  cannot 
make  a  power  of  attorney.  1  Chitty,  PI.  436 ; 
Archbold,  Civ.  PI.  301 ;  3  Saund.  212 ;  3  N. 
H.  345  ;  8  Pick.  Mass.  552 ;  7  Mass.  241 ;  4 
Halst.  N.  J.  381 ;  2_  N.  H.  487  ;  7  Johns.  N. 
Y.  373.  Where  an  infant  sues  as  co-executor 
with  an  adult,  both  may  appear  by  attorney, 
for,  the  suit  being  brought  in  autre  droit,  the 
personal  rights  of  the  infant  are  not  affected, 
and  therefore  the  adult  is  permitted  to  ap- 
point an  attorney  for  both.  3  Saund.  212 ;  1 
RoUe,  Abr.  288  ;  Croke,  Eliz.  542 ;  2  Strange, 
784.  At  common  law,  judgment  obtained  for 
or  against  an  infant  plaintiff  who  appears  by 
attorney,  no  plea  being  interposed,  may  be 
reversed  by  writ  of  error.     1  RoUe,  Abr.  287 ; 

3  Saund.  212 ;  Croke,  Jac.  441.  By  statute, 
however,  such  judgment  is  valid,  if  for  the 
infant.     3  Saund.  212  (n.  5). 

16.  Lunacy.  A  lunatic  may  appear  by 
attorney,  and  the  court  will  on  motion  ap- 
point an  attorney  for  him.  18  Johns.  N.  i. 
135.  But  a  suit  brought  by  a  lunatic  under 
guardianship  shall  abate.     Brayt.  Vt.  18. 

lY.  Misjoinder.  The  joinder  of  improper 
plaintiffs  may  be  pleaded  in  abatement, 
Comyn,  Dig.  Abt.  B 15 ;  Archbold,  Civ.  PI.  304 ; 
1  Chitty,  PI.  8.  Advantage  may  also  be  taken, 
if  the  misjoinder  appear  on  record,  by  demur- 
rer in  arrest  of  judgment,  or  by  writ  of  error. 
If  it  does  not  appear  in  the  pleadings,  .it 
would  be  ground  of  non-suit  on  the  trial. 
1  Chitty,  PI.  66.  Misjoinder  of  defendants 
in  a  personal  action  is  not  subject  of  a  plea 
in  abatement.  18  Ga.  509 ;  Archbold,  Civ.  PI. 
68,  310.    When  an  action  is  thus  brought 
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against  two  upon  a  contract  made  bj  one,  it 
is  a  good  ground  of  defence  under  the  general 
issue,  Cla;^.  Del.  114 ;  1  East,  48 ;  2  Day,  Conn. 
272;  11  Johns.  N.Y.  104;  1  Esp.  363;  for  in 
such  case  the  proof  disproves  the  declaration. 
If  several  are  sued  for  a  tort  committed  by  one, 
such  misjoinder  is  no  ground  of  objection  in 
any  manner,  as  of  co-defendants  in  actions  ex 
delicto,  some  may  be  convicted  and  others  ac- 
quitted. 1  Saund.  291.  In  a  real  action,  if 
brought  against  several  persons,  they  may 
plead  several  tenancy  ;  that  is,  that  they  hold 
in  severalty,  not  jointly,  Comyn,  Dig.  Abt.  F 
12;  or  one  of  them  may  take  the  entire 
tenancy  on  himself,  and  pray  judgment  of 
the  writ.    Comyn,  Dig.  Abt.  F  13. 

18.  Misnomer  of  plaintiff,  where  the  mis- 
nomer appears  in  the  declaration,  must  be 
pleaded  m  abatement.  I  Chitty,  PI.  451 ;  1 
Mass.  76 ;  5  id.  97  ;  15  id.  469  ;  10  Serg.  & 
R.  Penn.  257 ;  10  Humphr.  Tenn.  512;  9  Barb. 
N.  Y.  202 ;  32  N.  H.  ^0.  It  is  a  good  plea 
in  abatement  that  the  party  Sues  by  his  sur- 
name only.  Harp.  So.  C.49  ;  1  Tayl.  No.  0. 
148;  Ooxe,  N.  J.  138.  A  mistake  in  the 
Christian  name  is  ground  for  abatement. 
13  111.  570.  In  England  the  effect  of  pleas  in 
abatement  of  misnomer  has  been  diminished 
b-jr  statute  3  &  4  "Wm.  IV.,  ch.  42,  s.  11,  which 
allows  an  amendment  at  the  cost  of  the  plain- 
tiff. The  rule  embodied  in  the  English  statute 
prevails  in  this  country. 

If  the  defendant  is  sued  or  declared  against 
by  a  wrong  name,  he  may  plead  the  mistake 
in  abatement,  3  Blackstone,  Comm.  302;  1 
Salk.  7  ;  3  Bast,  167  ;  Bacon,  Abr.  D ;  and  in 
abatement  only,  5  Mo.  118;  3111.290;  14  Ala. 
256 ;  8  Mo.  291 ;  1  Mete.  Mass.  151 ;  3  id. 
235  ;  but  one  defendant  cannot  plead  the  mis- 
nomer of  another.  Comyn,  Dig.  Abt.  F  18  ; 
1  Chitty,  PI.  440 ;  Arohbold,  Civ.  PI.  312 ;  1 
Nev.  &  P.  26. 

19.  The  omission  of  the  initial  letter  be- 
tween the  Christian  and  surname  of  the  party 
is  not  a  misnomer  or  variance.  5  Johns.  N. 
y.  84.  As  to  idem  sonans,  see  10  East,  83 ; 
16  id.  110 ;  2  Taunt.  400.  Since  oyer  of  the 
writ  has  been  prohibited,  the  misnomer  must 
appear  in  the  declaration.  1  Cow.  N.  Y.  37. 
Misnomer  of  defendant  was  never  pleadable 
in  any  other  manner  than  in  abatement.  5 
Mo.  118  ;  3  111.  290 ;  14  Ala.  256 ;  8  Mo.  291 ; 
1  Mete.  Mass.  151 ;  3  id.  235.  In  England 
this  plea  has  been  abolished.  3  &  4  Wm.  IV., 
cb.  42,  s.  11.  And  in  the  States,  generally,  the 
plaintiff  is  allowed  to  amend  a  misnomer. 

In  criminal  practice  the  usual  pleas  in 
abatement  are  for  misnomer.  If  the  indict- 
ment assigns  to  the  defendant  no  Christian 
name,  or  a  wrong  one,  no  surname,  or  a 
wrong  one,  he  can  only  object  to  this  matter 
by  a  plea  in  abatement.  2  Gabbett,  Crim. 
Law  .t27.  As  to  the  evidence  necessary  in 
such  case,  see  1  Maule  &  S.  453 ;  1  Salk. 
6  ;  1  Campb.  479 ;  3  Greenleaf,  Ev.  §  221. 

30.  Nonjoinder.  If  one  of  several  joint 
tenants  sue.  Coke,  Litt.  180  h ;  Bacon  Abr. 
Joint  Tenants,  K ;  1  Bos.  &  P.  73 ;  one  of 
teveral  joint  contractors,  in  an  action  ex  con- 


tractu, Archbold,  Civ.  PI.  48-51,  53  ;  one  of 
several  partners,  16  HI.  340;  19  Penn.  St 
273 ;  20  id.  228  ;  Gow,  Partn.  150  ;  CoUier, 
Partn.  §  649 ;  one  of  several  joint  executors 
who  have  proved  the  will,  or  even  if  they  have 
not  proved  the  will,  10  Ark.  169 ;  1  Chitty, 
PI.  12,  13 ;  one  of  several  joint  administra- 
tors, id.  13 ;  the  defendant  may  plead  the 
non-joinder  in  abatement.  Comyn,  Dig.  Abt, 
E  ;  1  Chitty,  PI.  12.  The  omission  of  one  or 
more  of  the  owners  of  the  property  in  an 
action  ex  delicto  is  pleaded  in  abatement.  22 
Vt.  388;  10  Ired.  No.  C.  169 ;  2  Cush.  Mass. 
130 ;  13  Penn.  St.  497 ;  11  111.  22.  Dormant 
partners  may  be  omitted  in  suits  on  contracts 
to, which  they  are  not  privy.  4  Wend.  N.  Y. 
628  ;  8  Serg.  &  R.  Penn.  55  ;  6  Pick.  Mass. 
352  ;  3  Cow.  N.  Y.  85.  A  non-joinder  may 
also  be  taken  advantage  of  in  actions  ex  con- 
tractu, at  the  trial,  under  the  general  issue, 
by  demurrer,  or  in  arrest  of  judgment,  if  it 
appears  on  the  face  of  the  pleadings.  4  Wend. 
N.  Y.  496. 

31.  Norirjoinder  of  a  person  as  defendant 
who  is  jointly  interested  in  the  contract  upon 
which  the  action  is  brought  can  only  be 
taken  advantage  of  by  plea  in  abatement,  5 
Term,  651 ;  1  East,  20 ;  4  Term,  725  ;  3  Campb. 
50;  2  Jur.  48;  2  Johns.  Cas.  N.  Y.  382 ;  3 
Caines,  N.  Y.  99;  18  Johns.  N.  Y.  459;  2 
Iowa,  161;  24  Conn.  531;  26  Penn.  St.  458 ; 
24  N.  H.  128;  8  Gill.  Md.  59;  19  Ala.  N.  s. 
340  ;  2  Zabr.  N.  J.  372  ;  9  B.  Monr.  Ky.  30; 
23  Ga.  600;  i\rchbold.  Civ.  PI.  309;  unless 
the  mistake  appear  from  the  plaintiff's  own 
pleadings,  when  it  may  be  taken  advantage 
of  by  demurrer  or  in  arrest  of  judgment.  1 
Saund.  271 ;  18  Johns.  N.  Y.  459 ;  1  Bos.  & 
P.  72.  Non-joinder  of  a  co-tenant  may  be 
pleaded  when  the  suit  respects  the  land  held 
m  common.  44  Me.  92.  When  the  contract 
is  several  as  well  as  joint,  the  plaintiff  is  at 
liberty  to  proceed  against  the  parties  sepa-^ 
rately  or  jointly.  1  ChitW,  PI.  43  ;  1  Saund. 
153,  n.  1 ;  2  Burr.  1190;  Brayt.  Vt.  22.  In 
actions  of  tort  the  plaintiff  may  join  the 
parties  concerned  in  the  tort,  or  not,  at  his 
election.  6  Taunt.  29,  35,  42 ;  I  Saund.  291 ; 
6  Moore,  154 ;  7  Price,  Bxch.  408  ;  3  Bos.  &  P. 
54 ;  Gould,  PI.  ch.  5,  ?  118 ;  3  East,  62.  The 
non-joinder  of  any  of  the  wrong-doers  is  no 
defence  in  any  form  of  action. 

22.  When  husband  and  wife  should  be 
sued  jointly,  and  one  is  sued  alone,  the  non- 
joinder may  be  pleaded  in  abatement.  Arch- 
bold,  Civ.  PI.  309.  Non-joinder  of  co-execu- 
tors or  co-administrators  may  be  pleaded  in 
abatement.  _  Comyn,  Dig.  Abt.  F  W.  The 
form  of  action  is  of  no  account  where  the 
action  is  substantially  founded  in  contract. 
6  Term  369  ;  5  id.  651.  The  law  under  this 
head  has  in  a  great  measure  become  obso- 
lete in  many  of  the  States,  by  statutory  pro- 
visions making  contracts  which  by  the  com- 
mon law  were  joint,  both  joint  and  several. 

23.  Privilege  of  Defendant  from  being 
sued  may  be  pleaded  in  abatement.  9  Yerg. 
Tenn.  1 ;  Bacon,  Abr.  Abt.  C.  See  Privilege* 
A  peer  of  England  cannot,  as  formerly,  plead 
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his  peerage  in  abatement  of  a  writ  of  sum- 
mons. 2  Wm.  IV.,  eh.  39.  It  is  a  good  cause  of 
abatement  that  the  defendant  was  arrested 
at  a  time  when  he  was  privileged  from 
arrest,  2  N.  H.  468  ;  4  T.  B.  Monr.  Ky.  539 ; 
or  that  he  was  served  with  process  while  pri- 
vileged from  suits,  2  Wend.  N.  Y.  586 ;  1 
South,  N.  J.  366 ;  1  Ala.  276.  The  privi- 
lege of  defendant  as  member  of  the  legislature 
has  been  pleaded  in  abatement.  4  Day.  Conn. 
129. 

For  cases  where  the  defendant  may  plead 
non-tenure,  see  Archbold,  Civ.  PI.  310 ;  Croke, 
Eliz.  559  ;  33  Me.  343. 

Where  he  may  plead  a  disclaimer,  see  Arch- 
bold,  Civ.  PI. ;  Comyn,  Dig.  Abt.  F  15;  2  N. 
H.  10. 

Pleas  in  Abatement  to  the  cocnt  re- 
quired oyer  of  the  original  writ ;  and,  as  this 
cannot  now  be  had,  these  pleas  are,  it  seems, 
abolished.  1  Chitty,  PI.  450  (6th  Lond.  ed.); 
Saunders,  PI.  Abatement. 

24.  Pleas  in  Abatement  of  the  Writ. — 
In  general,  any  irregularity,  defect,  or  in- 
formality in  the  terms,  form,  or  structure  of 
the  writ,  or  mode  of  issuing  it,  is  a  ground  of 
abatement.  Gould,  PI.  ch.  5,  s.  132.  Among 
them  may  be  enumerated  want  of  date,  or 
impossible  date ;  want  of  venue,  or,  in  local 
actions,  a  wrong  venue ;  a  defective  return. 
Gould,  PI.  ch.  5,  8. 133.  Oyer  of  the  writ  be- 
ing prohibited,  these  errors  cannot  be  objected 
to  unless  they  appear  in  the  declaration, 
which  is  presumed  to  correspond  with  the 
writ.  1  Bos.  &  P.  645-648 ;  6  Fla.  724  ;  3 
Bos.  &  P.  399 ;  14  Mees.  &  W.  Exoh.  161. 
The  objection  then  is  to  the  writ  through  the 
declaration,  1  Bos.  &  P.  648,  there  being  no 
plea  to  the  declaration  alone,  but  in  bar.  2 
Saund.209;  10  Mod.  210. 

Such  pleas  are  either  to  the  form  of  the 
writ,  or  to  the  action  thereof. 

Those  of  the  first  description  were  formerly 
either  for  matter  apparent  on  the  face  of  the 
writ,  or  for  matter  dehors.  Comyn,  Dig.  Abt. 
H  17. 

Pleas  in  abatement  to  the  form  of  the  writ 
were  formerly  allowed  for  very  trifling  errors 
apparent  on  the  face  of  the  writ,  1  Lutw.  25 ; 
1  Strange,  556 ;  Ld.  Raym.  1541 ;  2  Bos.  &  P. 
395,  but  since  oyer  has  been  prohibited  have 
"  /alien  into  disuse.     Tidd,  Pract.  636.   . 

35.  Pleas  in  abatement  of  the  form  of  the 
writ  are  now  principally  for  matters  dehors, 
Comyn,  Dig.  Abt.  H  17 ;  Gilbert,  C.  P.  51, 
existing  at  the  time  of  suing 'out  the  writ,  or 
arising  afterwards ;  such  as  misnomer  of  the 
plaintiff  or  defendant  in  Christian  or  surname. 
1  Tidd,  Pr.  637. 

Pleas  in  Abatement  to  the  Action  of  the  Writ 
are  that  the  action  is  misconceived,  as  if  as- 
sumpsit is  brought  instead  of  account,  or  tres- 
pass when  case  is  the  proper  action,  1  Show. 
■  71 ;  Hob.  199 ;  1  Tidd,  Pr.  579,  or  that  the 
right  of  action  had  not  accrued  at  the  com- 
mencement of  the  suit.  2  Lev.  197 ;  Croke, 
Eliz.  325  ;  Hob.  199  ;  Comyn,  Dig.  Action,  E 
1.    But  these  pleas  are  unusual,  since  advan- 


tage may  be  taken  for  the  same  reasons  ot 
demurrer  or  under  the  general  issue.  Gould, 
PL  ch.  5, 8. 137 ;  1  Crompt.  &  M.  Exch.  492, 768 
It  may  also  be  pleaded  in  abatement  that 
there  is  another  action  pending.  Comyn, 
Dig.  Abt.  H  24;  Bacon,  Abr.  Abt.  M;  1 
Chitty,  PI.  443.     See  Lis  pendens. 

36.  Variance.  Where  the  count  varies 
from  the  writ,  or  the  writ  varies  from  the  re- 
cord or  instrument  on  which  the  action  ia 
brought,  it  is  pleadable  in  abatement.  2  Wils. 
85,  395  ;  Croke,  Eliz.  722 ;  1  H.  Blackst.  249  ; 
17  Ark.  254 ;  17  111.  529 ;  25  N.  H.  521.  If 
the  variance  is  only  in  matter  of  mere  form, 
as  in  time  or  place,  when  that  circumstance 
is  immaterial,  advantage  can  be  taken  only 
by  plea  in  abatement.  8  Ind.  354 ;  10  111.  75  ; 
Yelv.120;  Latch,  173;  Gould,  PI.  ch,  6,  ss.  97, 
98-101.  But  if  the  variance  is  in  matter  of 
substance,  as  if  the  writ  sounds  in  contract  and 
the  declaration  in  tort,  advantage  may  also  be 
taken  by  motion  in  arrest  of  judgment.  28  N. 
H.  90 ;  Hob.  279 ;  Croke,  Eliz.  722.  Pleas 
under  this  head  have  been  virtually  abolished 
by  the  rule  refusing  oyer  of  the  writ;  and 
the  operation  of  this  rule  extends  to  all  pleas 
in  abatement  that  cannot  be  proved  without 
examination  of  the  writ.  Gould,  PI.  ch.  5,  s. 
101.  It  seems  that  oyer  of  the  writ  is  allowed 
in  some  of  the  States  which  retain  tho  old 
system  of  pleading,  as  well  as  in  those  which 
have  adopted  new  systems.  In  such  States 
these  rules  as  to  variance  are  of  force.  28 
N.  H.  90;  25  id.  521;  17  lU.  529  ;  22  Ala. 
N.  s.  588  ;  23  Miss.  193;  8  Ind.  354;  21  Ala. 
N.  s.  404;  11  111.  573;  35  N.  H.  172;  17 
Ark.  154;  1  Harr.  &  G.  Md.  164;  1  T.  B. 
Monr.  Ky.  35  ;  11  Wheat.  280;  12  Johns.  N. 
Y.  430  ;  4  Halst.  N.  J.  284. 

ST.  Qualities  op  Pleas  in  Abatement. 
The  defendant  may  plead  in  abatement  to 
part,  and  demur  or  plead  in  bar  to  the  residue, 
of  the  declaration.  1  Chitty,  PI.  458  (6th 
Lond.  ed'.) ;  2  Saund.  210.  The  general  rule 
is  that  whatever  proves  the  writ  false  at  the 
time  of  suing  it  out  shall  abate  the  writ  en- 
tirely. Gilbert,  C.  P.247  ;  1  Saund.  286  (n.7). 

As  this  plea  delays  the  ascertainment  of 
the  merits  of  the  action,  it  is  not  favored  by 
the  courts:  the  greatest  accuracy  and  pre- 
cision are  therefore  required ;  and  it  cannot 
be  amended.  3  Term,  186 ;  Willes,  42 ;  2 
Saund.  298 ;  Comyn,  Dig.  I  11 ;  Coke,  Litt. 
392 ;  Croke,  Jac.  82 ;  13  Mees.  &  W.  Exch. 
464 ;  2  Johns.  Cas.  N.  Y.  312 ;  8  Bingh.  416  ; 
44  Me.  482;  18  Ark.  236;  1  Hempst.  Ark. 
215  ;  27  Ala.  n.  s.  678;  24  id.  329.  It  must 
contain  a  direct,  full,  and  positive  averment 
of  all  the  material  facts.  30  Vt.  76  ;  35  N.  II. 
172;  4  R.  I.  110;  37  Me.  49;  28  N.  H.  18; 
26  Vt.  48  ;  24  Ala.  n.  s.  329 ;  1  Mich.  254. 
It  must  give  enough  so  as  to  enable  the 
plaintiff  by  amendment  completely  to  supply 
the  defect  or  avoid  the  mistake  on  which  the 
plea  is  founded.  6  Taunt.  595  ;  4  Term,  224  , 
8  id.  515  ;  1  Saund.  274,  (n.  4);  6  East,  600 ; 
1  Day,  Conn.  28;  3  Mass.  24;  2  id.  362;  1 
Hayw.  No.  C.  501 ;  2  Ld.  Raym.  1178  .  " 
East,  634. 
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S§.  It  must  not  be  double  or  repugnant. 

5  Term,  487 ;  Carth.  207  ;  3  Mees.  &  W.  Exch. 
607.  It  must  have  an  apt  and  proper  begin- 
ning and  conclusion.  3  Term,  186  ;  2  Johns. 
Cas.  N.  Y.  312 ;  10  Johns.  N.  Y.  49 ;  2  Saund. 
209.  The  whole  matter  of  complaint  must 
be  covered  by  the  plea.  2  Bos.  &  P.  420.  It 
cannot  be  pleaded  after  making  full  defence. 
1  Chitty,  PL  441  (6th  Lond.ed.). 

As  to  the  form  ot  pleas  in  abatement,  see  22 
Vt.  211;  1  Chitty,  PI.  {6th  Lond.  ed.)  454; 
«    Comyn,  Dig.  Abt.  I  19 ;  2  Saund.  1  (n.  2). 

As  to  the  time  of  pleading  matter  in  abate- 
ment, it  must  be  pleaded  before  any  plea  to 
the  merits,  both  in  civil  and  criminal  cases, 
except  in  cases  where  it  arises  or  comes  to 
the  knowledge  of  the  party  subsequently.  6 
Meto.  Mass.  224;  11  Cfush.  Mass.  164;  21  Vt. 
52;  40  Me.  218  ;  22  Barb.  N.  Y.  244 ;  14  Ark. 
445  ;  35  Me.  121 ;  15  Ala.  675  ;  13  Mo.  547  ; 
and  the  right  is  waived  by  a  subsequent  plea 
to  the  merits.  14  How.  505  ;  15  Ala.  675  ; 
19  Conn.  493  ;  1  Iowa,  165  ;  4  Gill,  Md.  166. 
See  Plea  puis  darrein  continuance. 

39.  Of  the  Affidavit  of  Truth.  Every 
dilatory  plea  must  be  proven  to  be  true,  either 
by  affidavit,  by  matter  apparent  upon  the 
record,  or  probable  matter  shown  to  the  court 
to  induce  them  to  believe  it.  3  &  4  Anne, 
oh.  16,  s.  11 ;  3  Bos.  &  P.  397  ;  2  W.  Blackst. 
1088;  8  Nev.  &  M.  260  ;  30  Vt.  177  ;  1  Curt. 
C.  C.  494;  17  Ala.  30;  1  Chandl.  Wise.  16  ;  1 
Swan.,  Tenn.  391;  1  Iowa,  165.  It  is  not 
necessary  that  the  affidavit  should  be  made  by 
the  party  himself;  his  attorney,  or  even  a  third 
person,  will  do.     Barnes,  344;  1  Saunders,  PL 

6  Ev.  3  (5th  Am.  ed.).  The  plaintiff  may 
waive  an  affidavit.  5  Dowl.  &  L.  737 ;  16  Johns. 
N.  Y.  307.  The  affidavit  must  be  coextensive 
with  the  plea,  3  Nev.  &  M.  260,  and  leave 
nothing  to  be  collected  by  inference.  Say. 
293.  It  should  state  that  the  plea  is  true  in 
substance  and  fact,  and  not  merely  that  the 
plea  is  a  true  plea.  3  Strange,  705  ;  1  P.  A. 
Browne,  Penn.  77;  2  Dall.  Penn.  184;  1 
Yeates,  Penn.  185. 

30.  Judgment  on  Pleas  in  Abatement. 
If  issue  be  joined  on  a  plea  in  abatement,  a 
judgment  for  the  plaintiff  upon  a  verdict  is 
final,  2  Wils.  368  ;  1  Ld.  Raym.  992 ;  Tidd, 
Pr.  641;  1  Strange,  532;  1  Bibb,  Ky.  234;  6 
Wend.  N.  Y.  649  ;  8  Cush.  Mass.  301 ;  3  N. 
H.  232 ;  2  Penn.  St.  361 ;  3  Wend.  N.  Y. 
258 ;  but  judgment  for  plaintiff  upon  a  de- 
murrer to  a  plea  in  abatement  is  not  final, 
but  merely  respondeat  ouster.  1  East,  542 ;  1 
Ventr.  137;  Ld.  Raym.  992;  Tidd,  Pr.  641 ; 
16  Mass,  147;  14  N.  H._371;  32  id.  361 ;  1 
Blaokf.  Ind.  388.  After  judgment  of  respond- 
eat ouster,  the  defendant  has  four  days'  time 
to  plead,  commencing  after  the  judgment  has 
been  signed.  8  Bingh.  177.  He  may  plead 
again  in  abatement,  provided  the  subject- 
matter  pleaded  be  not  of  the  same  degree,  or 
of  any  preceding  degree  or  class  with  that 
before  pleaded.  Comyn,  Dig.  Abt.  I  3;  1 
Saunders,  PL  &  Bv.  4  (5th  Am.  ed.) ;  Tidd, 
Pr.  641. 
If  the  plea  is  determined  in  favor  of  the 


defendant  either  upon  an  issue  of  law  or  fact, 
the  judgment  is  that  the  writ  or  bill  be 
quashed.  Yelv.  112;  Bacon,  Abr.  Abt.  P; 
Gould,  PL  ch.  5,  059 ;  2  Saund.  211  (n.  3). 

See  further,  on  the  subject  of  abatement  of 
actions,  Comyn,  Dig.  Abt. ;  Bacon,  Abr.  Abt. ; 
United  States  Digest.  Abt. ;  1  Saunders,  PL 
&  Ev.  1  (5th  Am.  ed. ) ;  Graham,  Pr.  224 ;  Tidd, 
Pr.  636;  Gould,  PL  ch.  5;  1  Chitty,  PL  446 
(6th  Lond.  ed.) ;  Story,  PL  1-70. 

Of  Taxes.  A  diminution  or  decrease  in 
the  amount  of  tax  imposed  upon  any  person. 
The  provisions  for  securing  this  abatement 
are  entirely  matters  of  statute  regulation,  5 
Gray,  Mass.  365 ;  4  B.  I.  313  ;  30  Penn.  St. 
227;  18  Ark.  380;  18  111.  312,  and  vary  in 
the  different  States.  See  the  various  digests 
of  State  laws  and  collections  of  statutes. 

ABATOR.  One  who  abates  or  destroys  a 
nuisance.  One  who,  having  no  right  of  entry, 
gets  possession  of  the  freehold  to  the  prejudice 
of  an  heir  or  devisee,  after  the  time  when  the 
ancestor  died,  and  before  the  heir  or  devisee 
enters.  Littleton,  g  397 ;  Perkins,  ^  383 ;  2 
Preston,  Abstr.  296,  300.  See  Adams,  Eject. 
43  ;  1  Washburn,  Real  Prop.  225. 

ABATITDA.  Any  thing  diminished  ;  as, 
moneia  ahaiuda,  which  is  money  clipped  or 
diminished  in  value. — Cowel. 

ABA  VIA.     The  great-grandmother. 

ABA  VITA.    Used  for  dbamita,  which  see. 

ABAVUNCULUS.  The  great-great- 
grandmother's  brother. — Calvinus,  Lex. 

ABAVUS.  The  great-grandfather,  or 
fourth  male  ascendant. 

ABBE7.  A  society  of  religious  pep- 
sons,  having  an  abbot  or  abbess  to  preside 
over  them. 

Formerly  some  of  the  most  considerable 
abbots  and  priors  in  England  had  seats  and 
votes  in  the  house  of  lords.  The  prior  of  St. 
John's  of  Jerusalem  was  styled  the  first 
baron  of  England,  in  respect  to  the  lay-barons, 
but  he  was  the  last  of  the  spiritual  barons. 

ABBRBVIATION.  A  shortened  form  of 
a  word  obtained  by  the  omission  of  one  or 
more  letters  or  syllables  from  the  middle  or 
end  of  the  word. 

The  abbreviaHona  in  common  nse  in  modern 
times  consist  of  the  initial  letter  or  letters,  syllable 
or  syllables,  of  the  word.  Anciently,  also,  con 
traoted  forms  of  words,  obtained  by  the  omission 
of  letters  intermediate  between  the  initial  and  final 
letters,  were  much  in  use.  These  latter  forms  are 
now  more  commonly  designated  by  the  term  coii- 
traction.  Abbreviations'  are  of  frequent  use  in 
referring  to  text-books,  reports,  &o.,  and  in  indi- 
cating dates,  but  should  be  very  sparingly  employed, 
if  at  all,  in  formal  and  important  legal  documents. 
See  4  Carr.  A  P.  51 ;  9  Coke,  48.  No  part  of  an 
indictment  should  contain  any  abbreviations  except 
in  oases  where  a  facsimile  of  a  written  instrument 
is  necessary  to  be  set  out.  1  East,  180,  n.  The 
variety  and  number  of  abbreviations  is  as  nearly 
illimitable  as  tho  ingenuity  of  man  can  make  them  • 
and  the  advantages  arising  from  their  use  are,  to  » 
great  extent,  counterbalanced  by  the  ambiguity  ar.«i 
uncertainty  resulting  from  the  usually  inoonsiderat* 
selection  which  is  made. 
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•The  following  list  of  abbreviations,  though 
very  extensive,  is  necessarily  incomplete,  and 
does  not  include  those  used  in  the  present 
edition  of  this  work  in  referring  to  reports, 
for  vrhich,  as  well  as  for  an  outline  of  the  sys- 
tem of  citation  of  authorities  here  adopted, 
];eference  is  made  to  the  article  Citation  of 
Authorities. 


A,  a.     See  A. 

A,  &  A.  on  Corp.  Augell  &  Ames  on  Corpo- 
rations.     Sometimes  cited  Ang.  on  Corp. 

A.  B.  Anonymous  Reports,  printed  at  the  end 
of  Bendloe's  Reports. 

A*  C.    Appeal  Court,  Chancery. 

A.  D.    Anno  Domini;  in  the  year  of  oar  Lord. 

A.  P.  B.    Ashurst,  Paper  Book. 

A.  8,    Act  of  Sederunt. 

A.  &  E.     Adolphus  and  EUis^  Reports. 

A.  &  E.  {N,  8.)  Adolphus  and  Ellis'  Reports, 
Xew  Series,  commonly  cited  Q.  B. 

A.  &  F,  on  Fixt.    Amos  &  iFerrard  on  Fixtures. 

A,  K.  Marsh.    A.  K.  Marshall's  Reports. 

Ah.  or  Abr.    Abridgment. 

Ab.  Ad.  B.     Abbott's  Admiralty  Reports. 

Ab.  PL    Abbott's  Pleadings  under  the  Code. 

Ab.  Pr.  B.    Abbott's  Practice  Reports. 

Ab.  Ship.    Abbott  (Lord  Tenterden)  on  Shipping. 

Abr.  Ga.  Eq.    Abridgment  of  Cases  in  Equity. 

Aba,    Absolute. 

Ace.    Accord  or  Agrees. 

Act.    Acton's  Reports. 

Act.  Beg.    Acta  Regia. 

Ad.  Eject.     Adams  on  Ejectment. 

Ad.  &  Ell.     Adolphus  &  Ellis'  Reports. 

Ad.  fin.     Adfineni.    At  or  near  the  end. 

Ad.  Eq.     Adams'  Equity. 

Ada.     Ad  aectam.     Vide  Ats. 

Addajns'  B.    Addams'  Ecclesiastical  Reports. 

Addia.  on  Cont.  Addison  on  the  Law  of  Contracts 
and  on  Parties  to  Actions  ex  contractu. 

Addia.  B.     Addison's  Reports. 

Adm.     Admiralty. 

Admr.    Administrator. 

Adye  (?.  M.    Adye  on  Oouns  Martial. 

Aik,  JR.     Aiken's  Reports. 

Al.    Aleyn's  Cases. 

AL    Alinea.     Al.  et.     Et  alii;  and  others. 

Al.  &  N.     Alcock  &.  Napier's  Reports. 

Ala,    Alabama. 

Ale.    Alcock's  Registration  Cases. 

Aid.  &  Van  Hoea.  Dig.  A  Digest  of  the  Laws 
of  Mississippi,  by  T.  J.  Fox  Alden  and  J.  A,  Van 
Hoesen. 

Afd.  Ind.     Alden's  Index. 

Aldr.  Hiat.  Aldridge's  History  of  the  Courts  of 
Law. 

Alex.  Ch.  Pr.     Alexander's  Chancery  Practice. 

Alia.  Prin.  Alison's  Principles  of  the  Criminal 
Law  of  Scotland. 

All.  &  Mar.  Tr.     Allen  and  Morris'  Trial. 

All.  Sher.    Allen  on  Sheriffs. 

Alleyne,  L.  D.  of  Mar.  AUeyn&'s  Legal  Degrees 
of  Marriage  Considered. 

AUn.  Part.     AUnat  on  Partition. 

Am.     America,  American,  or  Americana. 

Am.  Ch.  Dig.    American  Chancery  Digest. 

Am.  Dig.     ^American  Digest. 

Am.  Jur.     American  Jurist. 

Am.  L.  J.     American  Law  Journal. 

Am.  L.  B.     American  Law  Register. 

Am.  Lead.  Caa.     American  Leading  Cases. 

Am.  PI.  Asa.     American  Pleader's  Assistant. 

Am.  Bail.  Caa.    American  Railway  Cases. 

Am.  &  Fer.  on  Fixt.  Amos  &  Ferrard  on  Fix- 
tures. / 

Amb.     Ambler's  Reports. 

An,    Anonymous. 


And,    Anderson's  Reports. 

Anders.  Ch,  Ward.  Anderson  on  Church  War 
dens. 

Andr.  Dig.     Andrews'  Digest. 

Andr.     Andrews'  Reports. 

Andr,  Bev.  L.    Andrews  on  the  Revenue  Laws. 

Ang.     Angell. 

Ang.  on  Adv.  Enj.  Angell's  Inquiry  into  the 
Rule  of  Law  which  creates  a  Right  to  an  Incorporeal 
Hereditament  by  an  Adverse  Enjoyment  of  Twenty 
Years.  Ang,  on  Aas.  Angell's  Practical  Sumn:.ary 
of  the  Law  of  Assignments  in  Trust  for  Creditors. 
Ang.  on  B.  T.  Angell  on  Bank  Tax.  Ang.  on 
Corp,  Angell  on  the  Law  of  Private  Corporations. 
Ang.  &  D.  High.  Angell  and  Durfree  on  Highways. 
Ang.  Ina.  Angell  on  Insurance.  Ang.  on  Lim, 
Angell's  Treatise  on  the  Limitation  of  Actions  at 
Law  and  Suits  in  Equity.  Ang.  on  Tide  Wat. 
Angell  on  the  Right  of  Property  in  Tide  Waters, 
Ang.  on  Water  Couraea.  Angell  on  the  Common 
Law  in  Relation  to  Water  Courses. 

Ann.    Anne ;  as,  1  Ann.  c.  7. 

Ann.  Annaly's  Reports.  This  book  is  asually 
cited  Caa.  temp.  Hardw, 

Ann.  on  Ina.     Anuesly  on  Insurance. 

Anon.     Anonymous. 

Anatr.     Anstruther's  Reports. 

Anth.  Anthon.  Antk.  Abr.  Anthon's  Abridg- 
ment. Anth.  III.^  Dig.  Anthony's  Illinois  Digest. 
Anth.  L.  8.  Anthon's  Law  Student.  Anth.  N.  P, 
Caa.  Anthon's  Nisi'  Prius  Cases.  Anth.  Prec, 
Anthon's  Precedents.  Anth.  SJtep.  Anthon's  edi- 
tion of  Sheppard's  Touchstone. 

Ap.  Juatin.  Apud  Justinium,  or  Justinian's  Ih- 
Btitutes. 

App.    Apposition. 

Appx.    Appendix. 

Arch,  Archbold.  Areh.  Cii>.  PL  Archbold's 
Civil  Pleadings.  Arch.  Cr.  PI.  Archbold's  Cri- 
minal Pleadings.  Arch.  Pr.  Archbold's  Practice, 
Arch.  B.  L,  Archbold's  Bankrupt  Law.  Arch.  L, 
&  T.  Archbold  on  the  Law  of  Landlord  and  Ten- 
ant,    Arch,  N.  P.     Archbold's  Law  of  Nisi  Prius. 

Arg.  Argumento,  by  an  argument  drawn  from 
such  a  law.     It  also  signifies  arguendo. 

Arg.  Inai.  Institution  au  Droit  Franpais,  par 
M.  Argon. 

Ark,     Arkansas. 

Ark.  Bev.  Stat.     Arkansas  Revised  Statutes. 

Arhley  iSep.     Arkley's  Scotch  Reports. 

Arn.  Ina.     Arnould  on  Insurance. 

Art.     Article. 

Aahm.  B.    Ashmead's  Reports. 

Aao  &  Man.  Inat.  Aso  and  Manuel's  Institutes 
of  the  L^ws  of  Spain. 

Aaa.  or  Lib.  Aaa,  Liber  Assissarium,  or  Pleas  of 
the  Crown. 

Aat.  Ent.     Aston's  Entries. 

Ath.  on  Mar.  Atherly  on  the  Law  of  Marriage 
and  other  Family  Settlements. 

Aik.     Atkyn's  Reports. 

Atk.  P.  T.    Atkyn's  Parliamentary  Tracts, 

Atk.  on  Con.     Atkinson  on  Conveyancing. 

Atk.  on  Tit.    Atkinson  on  Marketable  Titles, 

Ate,  in  practice,  is  an  abbreviation  for  the  words 
at  suit  of,  and  is  used  when  the  defendant  files  any 
pleadings;  for  example:  when  the  defendant  enters 
a  plea  he  puts  his  name  before  that  of  the  plaintiff, 
reversing  the  order  in  which  they  are  on  the  record. 
C.  D.  (the  defendant),  ats  A.  B.  (the  plaintiff).  Ads 
is  as  frequently  used  for  ad  aectam,  and  having  tho 
same  meaning. 

Auat.  on  Jur.  The  Province  of  Jurisprudence 
determined,  by  John  Austin. 

Auth.  Authentioa,  in  the  authentic ;  that  is,  the 
Summary  of  some  of  the  Novels  of  the  Civil  Law 
inserted  in  the  Code  under  such  a  title. 

Ayl.    Ayliffe's  Pandect. 

Ayl.  Parerg,  Ayliffe's  Parergon  juris  canonic* 
Anglicani, 
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Azun.  •  Mar,  Law.  Aziuii'l  Maritime  Law  of 
Burope. 

B,  b.    See  B. 

B.  B.  BbU  Bond. 

B.  N.  P.     BuUer's  Nisi  Prius. 

B.  P.  B.    Buller'a  P  iper  Book. 

B.  or  Bk.     Book. 

B.  &  A.    Barnewell  &  Aldeison'a  Beports. 

B.  &  AvxU  Caa.  Barron  &  Austin's  Election 
Cases. 

B,  (t  B.  Ball  &  Beatty's  Beports,  or  Broderip 
&  Bingham's  Beports. 

B.  C.  C.     Bail  Court  Cases. 

B.  C.  B.     Bail  Court  Reports. 

B.  Eccl.  Law.     Burns'  Ecolesiastical  Law. 

B.  &  H.  Big.  Bennett  &  Heard's  Massachusetts 
Digest. 

B.  &  H.  Lead.  Cat.  Bennett  &  Heard's  Leading 
Cases  on  Criminal  Law. 

B.  Jvst.     Burns'  Justice. 

B.  iV.  O.    Brooke's  New  Cases. 

B.  P.  C.  or  Bro.  Pari.  Cos.  and  other  variations 
on  the  same  theme.     Brown's  Parliamentary  Cases. 

B.  &  P.  or  Bob,  &  Pull.  Bosanquet  and  Puller's 
Beports. 

B.  Ji.  or  K.  B.     Bancua  Begia,  or  King's  Bench. 

B.  Tr.     Bishop's  Trial. 

Bab.  on  Auct.     Babington  on  the  Law  of  Auctions. 

Bab.  Set-off.  Babington  on  get-olf  and  Mutual 
Credit. 

Bao.  Bacon.  Bac.  Abr.  Bacon's  Abridgment. 
Bac.  Gomp.  Arb.  Bacon's  (M.)  Complete  Arbitrator. 
Bac.  El.  Bacon's  Elements  of  the  Common  Law. 
Bac.  Gov.  Bacon  on  Government.  Bac.  Law  Tr. 
Bacon's  Law  Tracts.  Bac.  Lease.  Bacon  (M.)  on 
Leases  and  Terms  of  Years.  Bac.  Lib.  Beg.  Ba- 
con's (John)  Liber  Regie,  vel  Thesaurus  Berum  Ee- 
clesiasticarum.  Bac.  Uses.  Bacon's  Beading  on 
the  Statute  of  Uses.  This  is  printed  in  his  Law 
Tracts. 

Bach.  Man.  Baehe's  Manual  of  a  Pennsylvania 
Justice  of  the  Peace. 

Bain.  M.  &  M.  Bainbridge  on  Mines  and  Miner- 
als. 

Bald.  Const.     Baldwin  on  the  Constitution. 

Bald.  B.     Baldwin's  Circuit  Court  Reports. 

Ball  &  Beat.     Ball  and  Beatty's  Reports. 

Ballan,  Lim.     Ballantine  on  Limitations. 

Banc.  Sup.     Bancus  SuperioVf  or  Upper  Bench. 

Bank.     Bankter's  Institutes  of  Scott.  Law. 

Barb.  Barbour.  Barb.  Eg.  Big.  Barbour's 
Equity  Digest.  Barb.  Or.  PI.  Barbour's  Criminal 
Pleadings.  Barb.  Pract.  in  Ch.  Barbour's  Treatise 
on  the  Practice  of  the  Court  of  Chancery.  Barb, 
on  Set-off.  Barbour  on  the  Law  of  Set-off,^  with  an 
appendix  of  precedents.  Barb.  S.  C.  Bep.  Bar- 
bour's Supreme  Court  Reports. 

Barb.  Grot.  Grotius  on  War  and  Peace,  with 
notes  by  Barbeyrac. 

Barb.  Puff.  Puffendorf 's  Law  of  Nature  and  of 
Nations,  with  notes  by  Barbeyrac. 

Barn.     Barnardiston's  Reports. 

Barn.  &  Ad.    Barnewell  &  Adolphus'  Reports. 

Barn  &  Aid.     Barnewell  &  Alderson's  Reports. 

Bam   Ch.     Barnardiston's  Chancery  Reports. 

Bam.  &  Cress.    Barnewell  St,  Cresswell's  Reports. 

Barn,  Sher.     Barnes'  Sheriff. 

Barnes.     Barnes'  Notes  of  Practice. 

Barr.  Obs.  Stat.  Barrington's  Observations  on 
the  more  Ancient  Statutes. 

Ba~r  B.     Barr's  Reports. 

Barr.  Ten.     Barry's  Tenures. 

Bart.  Conv.   Barton's  Elements  of  Conveyancing. 

Bart.  Prec.  Barton's  Precedents  of  Conveyanc- 
ing.    Bart.  Eq.    Barton's  Suit  in  Equity. 

Bateman  Ag.     Bateman  on  Agency. 

Batt.  S]).  Per/.     Batten  on  Specific  Performance. 

Batty" s  B.     Patty's  Reports. 

Bay's  E.    Bay's  Reports. 

Bayl.  Bills     Bayley  on  Bills. 


Bayl.  Ch.  Pr.     Bayley's  Chamber  Practice. 
Beame  Ne  Exeat.     Beames   on  the  Writ  of   N 
Exeat. 

Beame  Eq.  PI.     Beames  on  Equity  Pleading. 
Beame  Ord.  Chan.     Beames'  Gleneral  Orders  of 
the  High  Court  of  Chancery  from  1600  to  1815. 

Beat.  B.     Beatty's  Reports  determined   in   the 
High  Court  of  Chancery  in  Ireland. 
Beav.  B.     Beavan's  Chancery  Reports. 
Beawes.     Beawes'  Lex  Mercatoria. 
Beckys  Med.  Jur.     Beck's  Medical  Jurisprudence. 
Bee  B.     Bee's  Reports. 

Bell  Com,  Bell's  Commentaries  on  the  Laws 
of  Scotland,  and  on  the  Principles  of  Mercantile 
Jurisprudence.  Bell  C.  C.  Bell's  Crown  Cases. 
Bell.  Bel.  U,  L.  Boiler's  Delineation  of  Universal 
Law.  Bell  Diet.  Dictionary  of  the  Law  of  Scot- 
land. By  Robert  Bell.  Bell  Bict.  Bee.  Bell's 
Dictionary  of  Decisions.  Bell  Med.  Jur,  Bell's 
Medical  Jurisprudence.  Bell  H,  &  W.  Bell  on 
Husband  and  Wife.  Bell  P.  C.  Bell's  Cases  in 
Parliament.  Bell  8.  Bell  on  Sales.  Bell,  Sees, 
Cas.     Bell's  Cases  in  the  Court  of  Sessions. 

Bellew.  Bellewe's  Cases  in  the  time  of  Richard 
IIL  Bellewe's  Cases  in  the  time  of  Henry  VIIL, 
Edw.  YL,  and  2  Mary,  collected  out  of  Brooke's 
Abridgment,  and  arranged  under  years,  with  a 
table,  are  cited  as  Rroolce's  New  Cases, 
Bellingh.  Tr.  Bellingham's  Trial. 
Belt  Sup.  Belt's  Supplement.  Supplement  to 
the  Reports  in  Chancery  of  Francis  Vesey,  Senior, 
Esq.,  during  the  time  of  Lord  Ch.  J.  Hardwicke. 

Belt  Yes.  sen.  Belt's  edition  of  Yesey  senior's 
Reports. 

Benl.  Eenloe  &  Dalison's  Reports.  See  Reports, 
Benloe. 

Ben.  Ad.     Benedict's  Admiralty. 
Ben,  on  Av,     Benecke  on  Average. 
Benn.  Diss.     Bennett's  Short  Dissertation  on  the 
Nature  and  Yarious  Proceedings  in  the  Master's 
Office  in  the  Court  of  Chancery.     Sometimes  this 
book  is  called  Benn.  Pract. 
Benn.  Pract.     See  Benn,  Diss, 
Ben.  &  SI.  Dig,     Benjamin  k  Slidell's  Louisiana 
Digest. 

Ben,  Sum,  Benedict's  Summary  on  the  Jurisdic- 
tion, Ac.  of  Justices  of  the  Peace  in  New  York. 

Benth.  Ev.  Bentham's  Treatise  on  Judicial  Evi- 
dence. 

•    Best  Prea,     Best's  Treatise  on  Presumptions  of 
Law  and  Fact. 

Betts  Adm.  Pr,     Betts'  Admiralty  Practice. 
Bev,  Horn,     Bevil  on  Homicide. 
Bibb  B,     Bibb's  Reports. 
Bill.  Aw.     Billing  on  the  Law  of  Awards. 
Bing.     Bingham.     Bing.  Inf.  ■  Bingham  on  In- 
fancy.      Bing.   Judg.      Bingham    on    Judgments 
and  Executions.     Bing.  L.  &  T.   Bingham  on  the 
Law  of  Landlord  and  Tenant.      Bing.  B.     Bing- 
ham's  Reports.      Bing.   N,    C.      Bingham's  New 
Cases. 

Bing.  &  Colv.  Rents.  Bingham  &  Colvin  oo 
Rents,  &o. 

Binn.  Reports  of  Cases  adjudged  in  the  Su 
preme  Court  of  Pennsylvania.  By  Horace  Binney. 
Binns'  Juat.  Binns'  Pennsylvania  Justice. 
Bird  Conv.  Bird  on  Conveyancing.  Bird  L. 
<fc  T,  Bird  on  the  Laws  respecting  Landlords, 
Tenants,  and  Lodgers.  Bird'a  Sol,  Pr,  Bird's  So- 
lution of  Precedents  of  Settlements. 

Biret,  Be  I'Aba.  Traiti  de  I'Abaence  et  de  sea 
Effeta,  par  M.  Biret. 

Biah,  C,  L,     Bishop's  Commentaries  on  Criminal 
Law. 
Biah,  Mar,     Bishop  on  Marriage  and  Divorce. 
Biaa,  Eat.  or  Bias.  Life  Eat,     Bissett  on  the  Law 
of  Estates  for  Life. 

Biaa.  Partn.     Bissett  on  Partnership. 
Bk.  Jud.     Book  of  Judgments,  by  Townsend; 
oited  as  1  Bk.  Jud.  and  2  Bk,  Jud. 
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Bl.  Comm.  or  Comm.  Commentaries  on  the  Laws 
of  England,  by  Sir  William  Blaokstune. 

£L  &  How,  11.  Blatchford  &  Howiand's  Admi- 
ralty Reports. 

BL  Rep.     Sir  William  Blackstone's  Reports. 

BL  H.  Henry  Blackstone'a  Reports,  sometimes 
eiied  H.  BL 

BL  L,  T.     Blaokstone's  Law  Tracts. 

Black  R.     Black's  Reports. 

Black,  r.  T.     Blackwell  on  Tax  Titles. 

Blackb.  Sales.  Blaokbum  on  the  Effect  of  the 
Contract  of  Sales. 

Blak,  Ch.  Pr.  Blake's  Practice  in  the  Court  of 
Chancery  of  the  State  of  New  York. 

Blan.  Am  u.     Blaney  on  Life  Annuities. 

Blanbh.  Lim.     Blanshard  on  Limitations. 

BL  or  Blount.  Blount's  Law  Dictionary  and 
Glossary. 

Blyd.  U.     Blydenburg  on  Usury. 

Booth  Act.     Booth  on  Real  Actions. 

Boh,  Dec.  Bohun's  Declarations.  Boh.  Eng.  L. 
Bohun's  English  Lawyer.  Boh,  Priv.  Lon.  Bohun's 
Privilegia  Londini. 

Boote,  Boote  Ch.  Pr,  Boote's  Chancery  Prac- 
tice.    Boote  S.  L,     Boote's  Suit  at  Law. 

Booth's  R.  A.     Booth  on  Real  Actions. 

Borth.  L,  L.     Borthwick  on  the  Law  of  LibeL 

Bos.  &  Pull,    Bosanquet  <&  Puller's  Reports. 

BosG.  Conv,     Boscawen  on  Convictions. 

Bott.    Bott's  Poor  Laws. 

Bouch.  Inst,  Br.  Mar.  Boucher,  Institution  au 
Droit  Maritime. 

Boulay  Paty  Dr.  Com,  Cours  de  Droit  Commer- 
cial Maritime,  par  P.  S,  Boulay  Paty. 

Bourke  Pari.  Prec,  Bourke's  Parliamentary  Pre- 
cedents. 

Bousq,  Diet,  de  Dr.  Bousquet,  Dictionnaire  de 
Droit. 

Bout.  Man.  Boutwell's  Manual  of  the  Direct 
and  Excise  Tax  System  of  the  United  States. 

Bouv.  Bouvier.  Bouv.  L,  D.  Bouvier's  Law 
Dictionary.  Bouv.  Inst,  Institutiones  Theologicm, 
Auctore  J.  Bouvier.  Also,  Bouvier's  Institutes  of 
American  Law. 

Bowl.  Lib.     Bowles  on  Libels. 

Bowy.  Com.  Bowyer's  Commentaries  on  Uni- 
versal Public  Law. 

Br,  or  Bro,     Brooke,  Brown,  or  Brownlow. 

Br,  or  Brownl.     Brownlow's  Reports. 

Br,  or  Br.  Abr.     Brooke's  Abridgment. 

Brae,  Bracton's  Treatise  on  the  Laws  and  Cus- 
toms of  England. 

Brack.  L,  Misc.    Brack  en  ridge's  Law  Miscellany. 

Brack.  Trusts.     Brackenridge  on  Trusts. 

Brad.  Brady's  History  of  the  Succession  of  the 
Crown  of  England,  Ac. 

Bradb.    Bradby  on  Distresses. 

Bradf.  R.    Bradford's  Reports. 

BradL  P.  B,     Bradley's  Point  Book. 

Brandt  Div.  Brandt  on  Divorce  or  Matrimonial 
Cau.3es. 

Bran.  Princ.  or  Bran.  Max.  Branch's  Prinoipia 
Legis  et  JEquitatis,  being  an  alphabetical  collection 
of  maxims,  &q. 

Brayt.  R.     Brayton's  Reports. 

Breese  R.     Breese's  Reports. 

Brev.  Dig.    Brevard's  Digest. 

Brev.  Sel.     Brevia  Selecta,  or  Choice  Writs. 

Brid.  Dig.  Ind.  Bridgman's  Digested  Index. 
Brid.  Leg.  Bib,  Bridgman's  Legal  Bibliography. 
Brid.  Conv.  Bridgman's  Precedents  of  Convey- 
ancing. Brid.  Reji.  Bridgman's  Reflections  on 
the  Study  of  the  Law.  Brid.  Synth.  Bridgman's 
Synthesis.  Brid.  Thea.  Jur.  Bridgman's  Thesau- 
rus Juridlcus. 

Bright,  B,  &  W.  Bright  on  Husband  and 
Wife. 

Bright.  Brightly.  Bright.  Costs.  Brightly  on 
CoiSts.  Bright.  Eq,  Brightly's  Equity  Jurispru- 
dence.     Bright.  N.  P.     Brightly's  Nisi  Prius  Re- 


ports. Bright.  Purd,  Purdon's  Fennsylvanid  Di- 
gest, edited  by  Brightly.  Bright.  U.  S.  Dig, 
Brightly's  United  States  Digest. 

Britton.  Treatise  on  the  Ancient  Pleas  of  the 
Crown. 

Bro,  or  Brownl,  Brownlow's  Reports.  Also,  Re- 
ports by  Richard  Brownlow  and  John  Goldes- 
borough.     Cited  1  Bro.  2  Bro,     See  Reports. 

Bro.  Abr.     Brooke's  Abridgment. 

Bro.  A.  &  C,  L.  Brown's  Admiralty  and  Civil 
Law. 

Bro.  Com.     Brown's  Commentaries. 

Bro.  G.  R.     Brown's  Cbanccry  Reports. 

Bro,  Max.     Broon's  Legal  Maxims. 

Bro.  Of.  Not.  A  Treatise  on  the  Office  and  Prac- 
tice of  a  Notary  in  England,  as  connected  with 
Mercantile  Instruments,  &q.     By  Richard  Brooke. 

Bro.  P.  C.     Brown's  Parliamentary  Cases. 

Bro.  R.    Browne's  Reports. 

Bro,  V.  M,     Brown's  Vade  Mecum. 

Bro.  Read,  Brooke's  Reading  on  the  Statute  of 
Limitations. 

Bro.  Sales.     Brown  on  Sales. 

Bro,  St.  Fr.     Browne  on  the  Statute  of  Frauds. 

Brown  R.     Brown's  Scotch  Reports. 

Brown  Sup.  Brown's  Supplemental  Scotch 
Reports. 

Brown  Syn.  Dec,    Brown's  Synopsis  of  Decisions. 

Brod.  &  Bing.     Broderip  &,  Bingham's  Reports. 

Broom  Part.     Broom  on  Parties  to  Actions. 

Broom  Max.     Broom's  Maxims. 

Brownl,  Rediv.  or  Brownl.  Ent.  Brownlow  Re- 
divivus. 

Bruce  M.  L.     Bmce's  Military  Law. 

Buck  Ga,     Buck's  Cases. 

Bull.  &  Cur.  Dig.  Bullard  <&:  Curry's  Louisiana 
Digest. 

BulL  or  Bull.  N.  P.     BuUer's  Nisi  Prius. 

Bulst.     Bulstrode's  Reports. 

Burg,  Burge.  Burg.  Col.  Law.  Burge's  Colo- 
nial Law.  Burg.  Gonji.  La/w.  Burge  on  the  Con- 
flict of  Laws.  Burg.  For.  Law.  Burge  on  Foreign 
Law.  Burg.  Sur.  Burge's  Commentaries  on  the 
Law  of  Suretyship,  &q. 

Burlam.  Burlamaqui's  Natural  and  Political 
Law. 

Burn.  R.     Burnett's  Reports. 

Bum.  C.  L.  Burnett's  Treatise  on  the  Criminal 
Law  of  Scotland. 

Burn  L.  D.     Burn's  Law  Dictionary. 

Burn  Just.     Bum's  Justice  of  the  Peace. 

Burn  Ec.  Law,  or  Burn  E.  L,  Bum's  Eccle- 
siastical Law. 

Burr.     Burrow's  Reports. 

Burr.  Assign.     Burrill  on  Assignments. 

Burr.  G.  Ev.    Burrill  on  Circumstantial  Evidence. 

Burr.  L.  D.    Burrill's  Law  Dictionary. 

Burr.  Pract,     Burrill's  Practice. 

Burr.  Sett,  Cases.     Burrow's  Settlement  Cases. 

Burr  Tr.     Burr's  Trial, 

Burt.  Man.  Burton's  Manual  on  the  Law  of 
Scotland.  The  work  is  in  two  parts,  one  relating 
to  public  law,  and  the  other  to  the  law  of  private 
rights  and  obligations.  The  former  Is  cited  Burt, 
Man.  P.  L.  /  the  latter,  Burt.  Man.  Pr, 

Burt.  Real  Prop.     Burton  on  Real  Property, 

Busb.  Eq,  R.     Busbee's  Equity  Reports. 

Bush.  R.     Busbee's  Reports. 

Butl.  Hor.  Jur.  Butler's  Horse  Juridicse  Sub- 
secivsB. 

Buny.  Ass.     Bunyon  on  Life  Assurance. 

Byles  Bills,     Byles  on  Bills. 

C,  '  Codex,  the  Code  of  Justinian.  Code.  Chan- 
cellor. 

G.  &  A,     Cooke  and  Alcock's  Reports. 

C.  B.     Communis  Bancus,  or  Common  Bench. 

C.  G.     Circuit  Court. 

G.  G.     Gepi  Corpus,     G,  C,  and  B.  B.     Cepi  Cor 
'  pus  and  Bail  Bond. 
I       G.  C,  or  Gh.  Gas.     Cases  in  Chance^. 
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C.  G.  6.  or  Cr.  Cir.  Com.  Crown  Circuit  Com- 
paniou. 

C.  C.  It.     Cronn  Cases  Reserved. 

C.  G.  &  C.  Cepi  Corpus  et  committitur.  See 
Gapiae  ad  Batie/aciendunif  in  the  body  of  the  work. 

G.  C.  E.  or  Cabi.  Gas.     Caines'  Cases  in  Error. 

C.  D.  or  Com.  Dig.     Oomyn's  Digest. 

G.  &  D.  C.  G.  Crawford  and  Dix's  Criminal 
Cases. 

C.  *  D.  Ah.  G.  Crawford  and  Dix's  Abridged 
Cases. 

C.  &  F.    Claris  and  Finelly's  Reports. 

C.  &  H.  Dig.     Coventry  &  Hughes'  Digest. 

<7.  J.     Chief  Justice. 

G.  &  J.    Crompton  &  Jervis'  Reports. 

C.  J.  G.  P.     Chief  Justice  of  the  Common  Pleas. 

G.  J.  K.  B.     Chief  Justice  of  the  King's  Bench. 

G.  J,  Q.  B.     Chief  Justice  of  the  Queen's  Bench. 

C.  J.  U.  P.  Chief  Justice  of  the  Upper  Bench. 
During  the  time  of  the  Commonwealth,  the  English 
Court  of  the  King's  Bench  was  called  the  Upper 
Bench. 

C.  &  K.    Carrington  &  Kirwan's  Reportsi 

G.  L.  B.     Common  Law  Reports. 

C.  &  M.    Crompton  &  Meeson's  Reports. 

C.  &  Mfirah.    Carrington  &  Marshman's  Reports. 

C.  M.  &  R.  Crompton,  Meesun,  &  Rosooe's 
Reports. 

C.  N.  P.  C.    Campbell's  Nisi  Prius  Casesi 

G.  P.    Common  Pleas. 

C.  P.  Coop.    C.  P.  Cooper's  Reports. 

G.  &  P.  or  Car.  &  Payn.  Carrington  &  Payne's 
Reports. 

C.  &  P.    Craig  &,  Phillips'  Reports. 

G.  B.  or  Ch.  Bep.     Chancery  Reports. 

G.  &  B.    Cockburn  &,  Rowe's  Reports. 

C.  W.  Dudl.  Eq.   C.  W.  Dudley's  Equity  Reports. 

G.  Theod.  Godice  TheodoUano,  in  the  Theodosian 
Code. 

Ga.    Case  or  placitum. 

Ga.  t.  K.     Select  Cases  tempore  King. 

Ga.  t.  Talb.     Cases  tempore  Talbot. 

Ga.  reap.     Capias  ad  reapondenduvi. 

Ga.  sa.j  in  practice,  is  the  abbreviation  of  capias 
ttd  Batis/aciendum. 

Caines'  Beports.     Caines'  Term  Reports. 

Gaines'  Gas.     Caines'  Cases  in  Error. 

Gaines'  Pr.     Caines'  Practice. 

Gal.     California. 

Cal.  Pract.     Hart's  California  Practice. 

Cald.  Arbit.     Caldwell  on  Arbitration. 

Callan  Mil.  L.     Callan's  Military  Laws. 

Gall.  Sew.  Callis  on  the  Law  relating  to 
Sewers. 

Call  B.     Call's  Reports. 

Calth.  B.  Calthorp's  Reports  of  Special  Cases 
touching  several  customs  and  liberties  of  the  City 
of  London. 

Galth.  Copyh.     Calthorpe  on  Copyholds. 

Galv.  on  Part.  Calvert  on  Parties  to  Suits  in 
Equity. 

Cam.  &  Norw.     Cameron  &,  Norwood's  Reports. 

Campb.     Campbell's  Reports. 

Gampb.  Ld.  Ch.  Campbell's  Lives  of  the  Lord 
Chancellors. 

Can.     Canon. 

Cap.     Capitulo,  chapter. 

Gar.     Carolus  ;  as,  13  Car.  II.,  o.  1, 

Car.  L.  Bep.     Carolina  Law  Repository. 

Carr.  Cr.  L.     Carrington's  Criminal  Law. 

Carr.  &  JCirw.     Carrington  &  Kirwan's  Reports. 

Carr.  &  Marsh.  Carrington  k  Marshman's  Re- 
[.  orts. 

Carr.  &  Oliv.  Carrow  &  Oliver's  Railway  and 
Canal  Cases. 

Cart.  Carter's  Reports.  Reports  in  C.  P.  in  16, 
It,  18,  and  19  Charles  II. 

Carta  de  For.     Carta  de  Foreata. 

Cart.  Ind.  B.     Carter's  Indiana  Reports. 

Girth.    Carthew's  Reports. 


Gaty.     Gary's  Reports. 

Gary  Partn.     Cary  on  the  Law  of  Partnership. 

Oas.  App.  Cases  of  Appeals  to  the  House  of 
Lords. 

Cos.  L.  Eq.  Cases  and  Opinions  in  Law,  Equity^ 
and  Conveyancing. 

Gas.  Pr.  Cases  of  Practice  in  the  Court  of 
the  King's  Bench,  from  the  Reign  of  Eliz.  to  tbo 
14  Geo.  III. 

Gas.  B.     Casey's  Reports. 

Oai.  Sett.     Cases  of  Settlement. 

Ch.     Chancellor. 

Ch.  Gas.     Cases  in  Chancery. 

Ch.  Pr.     Precedents  in  Chancery. 

Ch.  B.    Reports  in  Chancery 

Ch.  Bgp.    See  Ch.  Cases. 

Chal.  Op.     Chalmers'  Opinions. 

Chamb.  Jur.  Chan.  Chambers  on  the  Jurisdiction 
of  the  High  Court  of  Chancery  over  the  Persona 
and  Property  of  Infants. 

Chamb.  L.  &  T.  Chambers  on  the  Law  of  Land- 
lord and  Tenant. 

Chand.  B.     Chandler's  Reports. 

Chandl.  Tr.     Chandler's  Trials. 

Char.  Merc.  Cliarta  Mercatoria.  See  Bacon,  Abr. 
Smuggling,  C. 

Charlt.  Charlton.  T.  U.  P.  Charlt.  T.  U.  P. 
Charlton's  Reports.  B.  M.  Charlt.  R.  M.  Charl- 
ton's Reports. 

Chase's  Tr.     Chase's  Trial. 

Cher.  Gas.    Cherokee  Case. 

Chest.  Gas.  Case  of  the  City  of  Chester,  on  Quo 
Warranto. 

CAeu.  C  C.     Cheves'  Chancery  Cases. 

Ghev.  B.     Cheves*  Reports. 

Ghipm.  B.  Chipman's  Reports.  D.  Chipm.  D. 
Chipman's  Reports. 

Chipm.  Contr.  Essay  on  the  Law  of  Contracts 
for  the  Payment  of  Articles,  by  Daniel  Chipman. 

Chit.     Chitty. 

Chit.  Contr.  A  Practical  Treatise  on  the  Law  of 
Contracts.  By  Joseph  Chitty,  Jr.  Chit.  App. 
Chitty's  Practical  Treatise  on  the  Law  relating  to 
Apprentices  and  Journeymen.  Ghil.  Bills.  Chitty 
on  Bills.  Chit.  Jr.  Bills.  Chitty,  junior,  on  BiBs. 
Chit.  Com.  L.  Chitty's  Treatise  on  Commercial 
Law.  Chit,  Cr.  L.  Chitty's  Criminal  Law.  Chit. 
Des.  Chitty  on  the  Law  of  Descents.  Chit.  Eq. 
Dig.  Chitty's  Equity  Digest.  Chit.  F.  Chitty's 
Forms  and  Practical  Proceedings.  Chit.  Med.  Jur. 
Chitty  on  Medical  Jurisprudence.  Chit.  PI.  A 
Practical  Treatise  on  Pleading,  by  Joseph  Chitty. 
Chit.  Pr.  Precedents  in  Pleading,  by  Joseph  Chitty, 
junior.  Chit.  Pract.  Chitty's  General  Practice. 
Chit.  Prerog.  Chitty  on  the  Law  of  the  Preroga- 
tives of  the  Crown.     Chit.  Bep.     Chitty's  Reports. 

Christ.  B.  L.     Christian's  Bankrupt  Laws. 

Christ.  Med.  Jur.  Christison's  Treatise  on  Poisons, 
relating  to  Medical  Jurisprudence,  Physiology,  and 
the  Practice  of  Physio. 

City  Hall  Bee.     Rogers'  City  Hall  Recorder. 

Civ.     Civil. 

Civ.  Code  La.     Civil  Code  of  Louisiana. 

Gl.     The  Clementines. 

CI.  Ass.     Clerk's  Assistant. 

Gl.  Heme  B.     Clerk  Herne's  Scotch  Reports. 

Clan.  H.  &  W.  Clancy  on  the  Rights,  Dutiei, 
and  Liabilities  of  Husband  and  Wife. 

Clarke,  Adm.  Pr.  Clarke's  Practice  in  the  Ad- 
miralty. 

Clarke  Ch.  B.     Clarke's  Chancery  Reports. 

Clark  &  Fin.     Clark  and  Finelly's  Reports. 

Clark  Lease.  Clark's  Enquiry  into  the  NatuT» 
of  Leases. 

Clark.  Prax.     Clarke's  Praxis,  being  the  manner 
of  Proceeding  in  the  Ecclesiastical  Courts. 
Clarke  B.     Clarke's  Reports. 
Glayt.     Clayton's  Reports. 

Gleir.  Vs.  et  Const.  Cleirao,  Gs  et  Couatwet  dr 
la  Mer. 
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Gierke  Dig,     Gierke's  Digest. 

Gierke's  Rvd.  Gierke's  Kudiments  of  American 
(ii^w  and  Practice. 

Gler.  Bank.     Cleveland  on  the  Banking  System. 

Clift.     Cliffs  Entries. 

Gl.  <t  Sp.  Dig.     Clinton  and  gpencer'a  Digest. 

Cuek.  P.  T.     Glaskey'a  Political  Text  Book. 

d).  A  particle  used  before  other  words  to  imply 
that  the  person  spoken  of  possesses  the  same  charac- 
ter as  the  other  persons  whose  character  is  men- 
tionedj  as,  co-executor,  an  executor  with  others ;  co- 
heir, an  heir  with  others ;  eo-partner,  a  partner  with 
others,  etc.  Go.  is  also  an  abbreviation  for  Company  ; 
as,  John  Smith  &,  Co.  When  so  abbreyiated  it  also 
represents  County. 

Co.  or  Co,  Sep.  Coke's  Reports.  Cited  sometimes 
Rep, 

Co.  Ent.     Coke's  Entries. 

Co,  B.  L.     Cooke's  Bankrupt  Law. 

Go,  Courts,  Coke  on  Courts ;  4th  Institute.  See 
Ikstitutes. 

Co.  Litt.    Coke  on  Littleton.    See  Institutes. 

Go.  M.  G.  Coke's  Magna  Charta;  2d  Institute. 
Bee  Institutes. 

Go,  P.  C,     Coke's  Pleas  of  the  Crown.     See  In- 

BTITUTES. 

Cobh  R,     Cobb's  Reports. 

Cohh  Slav.     Cobb  on  Slavery. 

Cocke  Const.     Cooke's  Constitutional  History. 

Cock.  &  Rome.     Cockburn  &  Bowe's  Beports. 

Code  Civ.  Code  Civil,  or  Civil  Code  of  France. 
This  work  is  usually  cited  by  the  article. 

Code  Com.     Code  de  Commerce. 

Code  La.     Civil  Code  of  Louisiana. 

Code  Nap.  Code  Napoleon.  The  same  as  Code 
Civil. 

Code  Pin.     Code  Penal 

Code  Pro,     Code  de  Proc6dure. 

Code  R.     Code  Beports. 

Code  Rep.     Code  Eeporter. 

Col,  Column,  in  the  first  or  second  column  of 
the  book  quoted. 

Col.  &  Cat,  Cos,     Coleman  &  Caines'  Cases, 

Golb,  Pr.     Colby's  Practice. 

Cole  Inf.  Cole  on  Criminal  Information,  and  In- 
formations in  the  Nature  of  Quo  Warranto. 

Coll.     Collation. 

Coll.  C.  C.     CoUyer's  Chancery  Cases. 

Coll.  Id.  CoUinson  on  the  Law  concerning  Idiots, 
Ac. 

Coll,  Min.     Collier  on  Mines. 

Coll.  Part.     CoUyer  on  Partnership. 

Coll.  Pat.     Collier  on  the  Law  of  Patents. 

Goll.     CoUes'  Beports,  and  also  CoUyer's  Beports. 

Gom,     Communis,  or  Extravagantcs  Gommunea, 

Com.  Comyn.  Com.  or  Gom.  Rep,  Comyn's 
Reports.  Com,  Contr,  Comyn  on  Contracts.  Com, 
Dig,  Comyn's  Digest.  Com,  L,  &  T,  Comyn  on 
the  Law  of  Landlord  and  Tenant.  Com,  Us,  Comyn 
on  Usury. 

Com.  Law.     Commercial  Law. 
Gom.  Law  Rep.     English  Common  Law  Reports. 
Gl  mm,     Blackstone's  Commentaries. 
Ct.  mst.  Ex,     Comstock  on  Executors. 
Comst,  R.     Comatock's  Reports. 
Con.  Dig,     Connor's  Digest. 
Gon.  &  Law.     Connor  <&  Lawson's  Reports. 
Gon.  Dig.  Ind.     Conovcr's  Digested  Index. 
Cond,     Condensed. 

Gond,  Ch.  R.     Condensed  Chancery  Reports. 
Cond.  Exch.  R.     Condensed  Exchequer  Reports. 
Gonf,  Chart,     Confirmatio  Cltartarum* 
Gonf,  R,     Conference  Reports, 
Cong,     Congress. 

Conk.  Ad.     Conkling's  Admiralty. 
Gonk.  Pr.    Conkling's  Practice  of  the  Courts  of 
the  United  States. 
Gonn.     Connecticut. 
CVnr.  Gust,  R,    Conroy's  Custodian  Reports, 


Con,  &  Sim,  Dig,     Connor  and  Simonton's  Equity 
Digest. 

Cons.  R,     Consistory  Reports. 
Cons,  del  Mar,     Consolato  del  Mare, 
Cons,  Gt,  R.     Constitutional  Court  Reports, 
Gont.    Contra. 

Cooke  Def,     Cooke  on  Defamation. 
Cooke  R,     Cooke's  Reports. 
Gooley  R,     Cooley's  Reports. 
Coop,     Cooper.     Coop.  Eq.  R.     Cooper's  Equity 
Reports.     Goop.  Gas.     Cooper's  Cases  in  Chancery 
Coop,  Lib,      Cooper  on  the  Law  of  Libel.      Coop, 
Eq,  PI,     Cooper's   Equity   Pleading.      Coop,  Just, 
Cooper's  Justinian's   Institutes.     Coop,  Med.  Jur 
Cooper's  Medical  Jurisprudence.     Goop.  t.  Brough, 
Cooper's  Cases  in  the  time  of  Brougham.     Coop,  P. 
P,     Cooper's  Points  of  Practice. 
Coote  Mort,     Coote  on  Mortgages. 
Gorb.  &  Dan,    Corbett  &  Daniell's  Election  Caaes. 
Corn,  Dig,     Comwell's  Digest. 
Corn.  Uses,     Cornish  on  Uses. 
Corn,  Rem,     Cornish  on  Remaindera. 
Corp,  Jur,  Can,     Corpus  Juris  Canonicis, 
Corp,  Jur,  Civ,     Corpus  Juris  Civilis. 
Corvin.     Corvinua.     See  Bacon  Abr.  Mortgage  A, 
where  this  author  ia  cited. 

Coryton  Pat.     Coryton  on  Patenta. 
Cot.  Abr.     Cotton's  Abridgment  of  Records. 
Gov,   Conv,  Evid,      Coventry  on    Conveyancer's 
Evidence. 

Cow,  Int,     Cowel'a   Law   Dictionary,   or,    "The 
Interpreter  of  Worda  and  Terms  used  either  in  the 
Common  or  Statute  Laws  of  Great  Britain. 
Cow,  Tr,     Cowen's  Treatiae. 
Cox.'s  Gas.     Cox's  Cases. 
Coxe's  R,     Coxe's  Reports. 
Cra,  Pr,     Craig's  Practice. 

Cra,  -St,  &  Pat,     Craig,    Stewart,   and  Paten's 
Reports. 

Orabb  C,  L,     Crabb's  Common  Law.     A  History 
of  the  English  Law.     By  George  Crabb. 

Grabb,  R,  P,  Crabb  on  the  Law  of  Real  Pro 
perty. 

Crabbe  R.     Crabbe's  Reports. 
Craig  &  Phil.     Craig  &  Phillip's  Reports. 
Granch  C.  G.  R,     Cranch's  Circuit  Court  Reports, 
Cranch  R,     Cranch's  Reports. 
Gressw,  R.     Cresswell's  Reports  of  Cases  decided 
in  the  Court  for  the  Relief  of  Insolvent  Debtors. 
Grim,  Gon,     Criminal  conversation ;  adultery. 
Griteh,  R,     Critchfield's  Reports. 
Crc,    Croke.     Cro,  Eliz.    Croke'a  Reports  during 
the  time  of  Queen  Elizabeth ;  also  cited  as  1  Gro, 
Cro,  Jaa,     Croke's   Reports   during    the   time   of 
King  James  I.;  also   cited   as  2  Cro.     Cro.  Cur. 
Croke's  Reports  during  the  time  of  Charles  I. ;  also 
cited  as  3  Cro. 

Crock,  Sher,     Crocker  on  Sheriffs. 
Crompt,  Exeh,  Rep,     Crompton's  Exchequer  Re- 
ports. 

Crompt,  J.  C,     Crompton'a  Juriadietion  of  Courts. 
Grompt,  &  Mees,     Crompton  &  Meeson'a  Exche- 
quer Reports. 

Crompt,  Mees.  dk  Rose.  Crompton,  Meesou,  and 
Roscoe'a  Reports. 

Cross  Lien.  Croaa'  Treatiae  on  the  Law  of  Lieni 
and  Stoppage  in  Transitu. 

Gru.  Dig,  or  Cruise's  Dig,  Cruise's  Digest  of  the 
Law  of  Real  Property. 

Cul,  Culpabilis,  guilty ;  non  evil,,  not  guilty  :  a 
plea  entered  in  actions  of  trespass.  Cul.  prit,  com- 
monly written  culprit;  cul.,  as  above-mentioned 
means  culpabilis,  or  culpable ;  and  prit,  which  ia  a 
corruption  of  pret,  signifies  ready.  1  Chitty  Cr. 
Law,  416. 

Cull.  Bankr,  L,  CuUen's  Principles  of  the  Bank 
rupt  Law. 

Gun,     Cunningham's  Reports. 

Gun,  Diet,    Cunningham's  Dictionary. 


ABBREVIATION 


30 


ABBREVIATION 


Oar,  adv.  vult     Curia  advUare  vult.     See  Curia 

^DTISARE  VULT. 

OiiT.  Scaec.  Cursus  Scaccariij  the  Court  of  the 
Exchequer. 

Cur.  Phil,     Curia  Philippica. 

Cure.  Can.     Cursua  Cancellariee. 

Curt.  Ad.  Dig.     Curtia's  Admiralty  Digest. 

Curt.  Seam.     Curtis  on  American  Seamen. 

Curt.  Curtis.  Curt,  Com.  Curtia's  Commentaries. 
Curt.  Cop.  Curtis  on  Copyrights.  Cart.  Dec.  Cur- 
tia's Decisions.  Curt.  Dig.  Curtis's  Digest.  Curt. 
Eq.  Prec.  Curtis's  Equity  Precedents.  Curt.  Pat. 
Curtis  on  Patents.     Curt.  B.     Curtis's  Eeports. 

Cuah.  Pari.  L.    Cushing's  Parliamentary  Law. 

CuBh.  R,  Cushing's  Keports.  AlsOj  Cushman's 
Keports. 

Cushvu  B.     Cushman's  Reports. 

Gush.  Trust.  Pr.  Cushing  on  Trustee  Process ;  or 
Foreign  Attachment,  of  the  Laws  of  Massachusetts 
and  Maine. 

Cu8t.  de  Norm.     Custome  de  Normandie. 

Cueter  R.    Custer's  Ecclesiastical  Reports. 

D.  Dialogue;  as,  Dr.  and  Stud.  d.  2,  o.  24,  or 
Doctor  and  Student,  dialogue  2,  chapter  24.  D, 
Dictum ;  Digest  of  Justinian.  The  Digest  or  Pan- 
dects of  the  Civil  Law  is  generally  cited  thus,  D. 
6.  1.  6. 

D.  C.     District  Court;  District  of  Columbia. 

D.  C.  L.    Doctor  of  the  Civil  Law. 

J).  Chipm.  B.     D.  Chipman'a  Reports. 

D.  S.  B.     Debit  sans  breve. 

D.  S.     Deputy  Sheriff. 

B.  &  G.     Dow  &  Clark'a  Reports. 

D.  &  Chit.     Deacon  &,  Chitty's  Reports. 

D.  &  E.  Durnford  &,  East's  Reports.  This  book 
^s  also  cited  as  Term  Reports,  abbreviated  T.  B. 

D.  &  L.     Danson  &  Lloyd's  Mercantile  Cases. 

D.  &  M.     Davison's  &  Merivale's  Reports. 

B.  &  B.  Dowling  &,  Ryland's  Reports  of  Cases 
lecided  at  Nisi  Prius. 

D.  &  S.     Doctor  and  Student. 

-D.  &  W.    Drury  &  Walsh's  Reports. 

D' AynesseaUj  (Euvres.  (Euvres  completes  du  Chan- 
tetlier  D' Aguesseau. 

Bag.  Cr.  L.     Dagge's  Criminal  Law. 

Bnl.     Dalison's  Reports.     See  Reports,  Benloe, 

Dall.     Dallas'  Reports. 

Dall.  L.     Dallas'  Laws  of  Pennsylvania. 

Dalloz,  Diet.  Bictionnaire  GSrtSral  et  raisonni  de 
L^gislafiorif  de  Boetrine,  et  de  Jurisprudencef  en 
matih-e  civile^  commerciahj  criminellsj  administra- 
tive, et  de  Broit  public.     Par  Armand  DalloZj  jeune. 

Dalr.  Dalrymple.  Balr.  Ent.  Dalrymple  on 
the  Polity  of  Entails.  Balr.  F.  L.  Dalrymple's 
Feudal  Law.  'Balr.  Feud.  Pr,  Dalrymple's  Essay, 
or  History  of  Feudal  Property  in  Great  Britain. 
Sometimes  cited  Dalr.  F,  L,  Balr,  B.  Dalrymple's 
Scotch  Reports. 

Bait.  Just.     Dalton's  Justice. 

Bait.  Sh.     Dalton's  Sheriff. 

B'Anv.  Abr.     D'Anvers'  Abridgment. 

Van.  tic  LI,     Danson  A  Lloyd's  Reports, 

Van.  Ord.     Danish  Ordinances. 

Van.  Ch.  Pr.     Daniell's  Chancery  Practice. 

Ban.  Bep.     Daniell's  Reports. 

Bana  B.     Dana's  Reports. 

Bane  Abr.  Dane's  Abridgment  of  American 
Law, 

Dart  Vend.    Dart  on  Vendors  and  Purchasers. 

Vav.  Davies'  Reports  of  Cases  in  the  Irish 
Courts. 

Daveis,     Daveis'  Reports. 

Dav,  Just,  Davis  on  the  Authority  and  Duty  of 
Justices  of  the  Peace. 

Dav,  Pat.  Davies'  Collection  of  Cases  respecting 
Patents. 

Dav.  Prec,  Davidaon'a  Precedents  in  Convey- 
ancing. 

Daw.  A  rr.  Dawes'  Commentaries  on  the  Law  of 
Arrest  in  Civil  Cases. 


Baw.  Land.  Pr.  Dawes'  Epitome  of  the  Law  of 
Landed  Property. 

Dau>.  Real  Pr.  Dawes'  Introduction  to  the 
Knowledge  of  the  Law  on  Real  Estates. 

Bawa.  Or.  Leg.     Dawson's  Origo  Legum, 

Bay  B.     Day's  Reports. 

Bayt.  Snr.     Dayton  on  Surrogates. 

Beac.  B.     Deacon's  Reports. 

Beac.  &  Chit.     Deacon  &,  Chitty's  Reports. 

Deane  B.     Deane's  Reporta. 

Dean  Med.  Jur.     Dean's  Medical  Jurisprudence. 

Beb.  Jud.     Debates  on  the  Judiciary. 

Be  Boism.  Hall.    De  Boismont  on  Hallucinations. 

Bee.  temp.  H.  &  M.  Decisions  in  Admiralty  dur- 
ing the  time  of  Hay  &  Marriott. 

Beas  &  And.  B.  Deas  and  Anderson's  Scotch 
Reports. 

Beft.     Defendant. 

De  Oex  &  Jon.     De  Gex  and  Jones'  Reports. 

De  Gex,  M.  &  O.  De  Gex,  Macnaghten,  and 
Gordon's  Reports. 

Be  Gex  &  Sm.     De  Gex  &  Smale's  Reports. 

Be  Hart  M.  L.     De  Hart  on  Military  Law. 

Bel.     Delaware. 

Ven.  Cr.  Cos.     Denison's  Crown  Cases. 

Venio  Bep.     Denio's  New  York  Reports. 

Besaus.  B.     Desauasure's  Chancery  Reports. 

Bev,  &  Bat.  Eq,  B.  Devereux  and  Battle's  Re- 
porta. 

Bi,  or  By,    Dyer's  Reporta. 

Bial.  de  Scac.     Bialogus  de  Scaccario, 

Bieh.  Just.    Diokinaon's  Juatice. 

Biek.  Pr.  Dickinson'ti  Practice  of  the  Quarter 
and  other  Sessions. 

Bict.    Dictionary. 

Bid.  Br.  Can.     Bictionnaire  de  Droit  Canonigue, 

Diet,  de  Jur,     Bictionnaire  de  Jurisprudence. 

Big.  Digest  of  "Writs.  Big.  The  Pandects,  or 
Digest  of  the  Civil  Law,  cited  Dig.  1.  2.  6.  6.  for 
Digest,  book  1,  tit.  2,  law  5,  section  6. 

Birl,     Dirleton's  Scotch  Reports. 

Bisn,  Gam,     Disney's  Law  of  Gaming, 

Doct,  &  Stud.     Doctor  and  Student. 

Doct.  PI.     Boctrina  Plaeitandi. 

Bod.  Eng.  Law.     Doderidge'a  English  Lawyer. 

Dom,     Domat,  Lois  Civiles. 

Bom.  Proc.  Bomo  Procerum.  In  the  House  of 
Lords. 

Domat.  Lois  Civiles  dans  leur  ordre  natnrel.  Par 
M.  Domat. 

Bow.  or  D(no.  P.  G.     Dow's  Parliamentary  Cases. 

Bow  &  Clark,     Dow  A  Clark'a  Reporta. 

Bowl.  Pr.  C.     Dowling's  Practical  Cases. 

Dow.  S  B.  N.  P,  Dowling  <t  Ryan's  Nisi  Prim 
Cases. 

Dow.  &  By.  M.  C.  Dowling  &  Ryan's  Magistrates 
Caaea. 

Brake  Att,     Drake,  on  Attachments. 

Br.  &  St.     Doctor  and  Student. 

Brew.  Inj.     Drewry  on  Injunctions. 

Bru.  B.     Drury's  Reports. 

Bru.  &  Wal.     Drury  k  Walsh's  Reports. 

Bru.  &  War.     Drury  &  Warren's  Reports. 

Dub.     Dubitatur.     Bubitante. 

Duer.  Duer.  Btier  B.  Duer's  Reports.  Vuer 
Const.  Duer's  Constitutional  Jurisprudence.  Bner 
Bepr.  Duer  on  Representations.  Buer  Ins.  Duer 
on  Marine  Insurance. 

Buke  or  Buke  Ch.  Uses,  Duke's  Law  of  Charit- 
able Uses. 

Bunl.  Adm.  Pr.     Dnnlap's  Admiralty  Practice. 

Bunl.  L.  Penn.    Dunlop'a  Laws  of  Pennsylvania. 

Bunl.  L.  U.  S.  Dunlop's  Laws  of  tho  United 
States. 

Bunl.  Pr.     Dunlap's  Practice. 

Duponc.  Const.     Duponceau  on  the  Constitution. 

Duponc.  Jur,     Duponceau  on  Jurisdiction. 

Dur,  Dr,  Fr,     Duranton,  Droit  Franpais. 

Durnf,  Ss  East.  Durnford  i,  East's  Reports;  also 
cited  B.  &  E.,  or  T.  B, 
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Durie.     Durie's  Sootch  Reports. 
Dutch.  M.     Butcher's  Reports. 

Luc,  Dr.  Civ.  Fr.  Duvergier,  Droit  Civil  Fran- 
gais.  This  is  a  continuation  of  Toullier's  Droit 
Civil  FraDQais.  The  first  volume  of  Duvergier  is 
the  sixteenth  volume  of  the  continuation.  The  work 
is  sometimes  cited  16  Toullier,  instead  of  being  cited 
1  Duv.  or  1  Duvergier,  etc. 

Dwar.  Stat.     Dwarris  on  Statutes. 

D}/.     Dyer's  Reports. 

E,     Easter  Term. 

E.    Edward;  as,  9  B.  III.  c.  9.    East's  Reports. 

E.  of  Gov.     Earl  of  Coventry's  Case. 

E.  G.  L.  R.  English  Common  Law  Reports,  some- 
times cited  Eng.  Com,  Law  Rep.,  which  see. 

E.  g.     Exempli  gratia.    For  instance  or  example. 

E.  P.  G.  or  Eatit  P.  G.  East's  Pleas  of  the 
Crown. 

Eccl.     Ecclesiastical. 

Ecel.  Law.     Ecclesiastical  Law. 

Eccl.  Rep.  Ecclesiastical  Reports.  See  Eng. 
Eccl.  Rep. 

Ed.  or  Edit.     Edition. 

Ed.     Edward ;  as,  3  Ed.  I.  c.  9. 

Ed.  Eq.  R.     Eden's  Equity  Reports. 

Ed.  Inj.     Eden  on  Injunction. 

Ed.  Pen.  Law.     Eden's  Principles  of  Penal  Law. 

Edgar  It.     Edgar's  Scotch  Reports. 

Edm-.  Exch.  Pr.     Edmund's  Exchequer  Practice. 

Edw.     Edward;  as,  9  Edw.  III.  c.  2. 

Edw.  Edwards.  Edw.  Ad.  Rep.  Edwards' Ad- 
miralty Reports.  Edw.  Bajlm.  Edwards  on  Bail- 
ments. Edw.  Bills.  Edwards  on  Bills.  Edw.  Gh. 
R.  Edwards'  Chancery  Reports.  Edw.  Lead.  Dec. 
Edwards'  Leading  Decisions.  Edw,  Part.  Ed- 
wards on  Parties  to  Bills  in  Chancery.  Edw.  Rec. 
Edwards  on  Receivers  in  Chancery.  Edw.  St.  Ed- 
wards on  the  Stamp  Act.  Edw.  Jur,  Edwards' 
Juryman's  Guide. 

Elchie  R.     Elchie's  Scotch  Reports. 

Eliz.     Elizabeth;     as,  13  Eliz.  c.  15. 

Ell.  &  Bl.     Ellis  A  Blackburn's  Reports. 

Ell.  Deh.     Elliot's  Debates. 

Ellis  D.  &  Gr  Ellis  on  the  Law  relating  to 
Debtor  and  Creditor. 

Ellis  Ins,     Ellis  on  Insurance. 

Elm.  Dig.     Elmer's  Digest,  N.  Jersey. 

Elm.  Dilap,  Elmes  on  Ecolesiastioal  and  Civil 
Dilapidations. 

Elsyn,  Pari.     Elsynge  on  Parliaments. 

Elw.  3fed.  Jur.     Elwell's  Medical  Jurisprudence. 

Emerigon.     Emerigon  on  Insurance. 

Encycl.     Encyclopaedia,  or  Encyclop€die. 

Eng.     English. 

Eng.  Adm.  R.     English  Admiralty  Reports. 

Eng.  Gh.  R.     English  Chancery  Reports. 

Eng.  Com.  Law  Rep.  English  Common  Law  Re- 
ports. 

Eng.  Eccl.  R.     English  Ecclesiastical  Reports. 

Eng.  Exch.  R.     English  Exchequer  Reports. 

Eng.  Jud.  Cases  in  the  Court  of  Sessions,  by 
English  Judges. 

Eng.  L.  &  Eq.  R.  English  Law  &  Equity  Re- 
ports. 

Eng.  Plead.     English  Pleader. 

Eng.  R.  &.  G.  Cos.     English  Railway  and  Canal 


Eng.  Rep.     English's  Arkansas  Reports. 

Eod.     Eodem.     Under  the  same  title. 

Eq.  Ga.  Ah.     Equity  Cases  Abridged. 

Eq.  Draft.     Equity  Draftsman. 

Ersh.  Inat.  Brskine's  Institute  of  the  Law  of 
Scotland.  Ersk.  Prin.  Erskine's  Principles  of  the 
Laws  of  Scotland. 

Esp.  Ev.     Espinasse  on  Evidence. 

Esp.  I{.  P.     Bspinasse's  Nisi  Prius. 

Esp.  N.  P.  R.     Espinasse's  Nisi  Prius  Reports. 

Eep.  Pen.  Ev.     Espinasse  on  Penal  Evidence. 

Esq.     Esquire. 

Et.  al.     Et  alii.     And  others. 


Etinom.     Bunomus. 

Ev.  Evans.  Ev.  Stat.  Evans'  Collection  of 
Statutes.  Ev.  PI.  Evans  on  Pleading.  Ev.  R.  L. 
Evans'  Road  Laws  S.  Carolina.  Ev.  Tr.  Evansf' 
Trial.     Also  Evidenoe. 

Ew.  Just.     Ewing's  Justice. 
Ex.  or  Exor.     Executor.     Exex,     Executrix. 
Exch.  R.     Exchequer  Reports. 
Exec.     Execution. 
Exp.     Expired. 

Exton  Mar.  Dicseo.    Exton's  Maritime  Dicselogie, 
Extrav.     Extravagants. 

F.     Finn  lis,  the  last  or  latter  part;  Fitzherbert'i 
Abridgment,  or  Consuetudines  Feudornm. 
F.  N'.  B.     Fitzherbert's  Natura  Brevium. 
F.  R.     Forum  Romanum. 
F.  &  S.     Fox  &  Smith's  Reports. 
Fac.  Coll.     Faculty  Collection  j    the  name  of  a 
series  of  Scotch  Reports. 

Fairf.  R.     Fairfield's  Reports. 
Falconer  R.     Falconer's  Scotch  Reports. 
Falc.  &  Fitzh.    Falconer  k  Fitzherbert's  Election 
Cases. 

Far.  Farresly  (7Mod.Rcp.)is  sometimes  so  cited. 
Farr  Med.  Jur.   Farr's  Elements  of  Medical  Juris- 
prudence. 

Fearne  Rem.     Fearne  on  Remainders. 
Fed.     The  Federalist. 

Ff.  orjf.  Pandects  of  Justinian:  this  is  a  care- 
less way  of  writing  the  Greek  tt. 

Fell  Guar.     Fell  on  Mercantile  Guaranties. 
Ferg.  M.  &  D.  Fergusson  on  Marriage  and  Divorce. 
Ferg.  R.    Fergusson's  Reports  of  the  Consistorial 
Court  of  Scotland. 

Ferr.  Fixt.     Ferrard  on  Fixtures. 
Ferr.  Hist.  Civ.  L.     Ferriere's  History  of  the  Civil 
Law. 

Ferr.  Mod.     Ferriere,  Modeme,  ou  Nouveau  Die- 
tionnaire  des  Termea  de  Droit  et  de  Pratique. 
Fess.  Pat.     Fessenden  on  Patents. 
Fi.  fa.     Fieri  facias. 

Field  Com.  Law.  Field  on  the  Common  Law  of 
England. 

Field.  Pen.  Laws.     Fielding  on  Penal  Laws. 
Finch.     Finch's  Law ;  or  a  Discourse  thereof,  in 
five  books.      Finch  Pr.      Finch's   Precedents   in 
Chancery. 

Finl.  L.  C.  Finlayson's  Leading  Cases  on  Plead' 
ing. 

Fiah.  Cop.     Fisher  on  Copyholds. 
Fitz.  C.     Pitz-Gibbon's  Cases. 
Fitzh.     Fitzherbert's   Abridgment..    Fitzh.  Nat 
Brev.     Fitzherbert's  Natura  Brevium. 

Fl.  &  K.  Rep.     Flanagan  &  Kelly's  Reports. 
Fl.  or  Fleta,     A  Commentary  on  the   English 
Law  :  written  by  an  anonymous  author,  in  the  time 
of  Edward  I.,  while  a  prisoner  in  the  Fleet. 
Fla.     Florida. 
Fla.  R.     Florida  Reports. 

Fland.  Gh.  J.  Flanders'  Lives  of  the  Chief  Jus- 
tices. 

Fland,  Mar.  L.     Flanders  on  Maritime  Law. 
Fland.  Ship.     Flanders  on  Sbipping. 
Fletch.  Trusts.     Fletcher  on  the  Estates  of  Trus- 
tees. 
Floy.  Proct.  Pr.    Floyer's  Proctor's  Practice. 
Fogg  R.     Fogg's  Reports. 
Fol.     Folio.     Also,  Foley's  Poor  Laws. 
Fonb.  Eq.     Fonblanqoe  on  Equity.     Fonb.  Med. 
Jur.     Fonblanque  on  Medical  Jurisprudence. 
Fonb.  jV.  R.     Fonblanque's  New  Reports. 
Forb.  Bills.     Forbes  on  Bills  of  Exchange. 
Forb.  Inst.     Forbes'  Institute  of  the  Law  of  Scot- 
land, 

Form.  Pla.     Brown's  Formulse  PlacitandL 
Forr,     Forrester's  Cases  during  the  time  of  Lord 
Talbot;  commonly  cited  Gas.  temp.  Talbot. 

Fors.  Gomp.     Forsyth  on  the   Law  relating  to 
Composition  with  Creditors. 
Fors.  Inf.     Forsyth  on  Infants. 
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Forteac.  '  Fortescue  -De  LattdihuB  Legum  Anglim. 
Forteac,  H.  Forfcescue'8  Reports  temp,  Wm.  and 
Anne. 

Forum.     The  Forum.     By  David  Paal  Brown. 

Foat,  JR.     Foster's  Reports. 

Foat.  or  Foat.  C.  L.     Foster's  Crown  Law. 

FaaU  &  Finl.  N.  P.  Foster  and  Finlasar's  Nisi 
Prius  Reports. 

Foat.  S.  F.     Foster  on  Scire  Faciaa. 

Fount.     Fountainhall's  Scotch  Reports. 

Fox  &  Sm,     Fox  &>  Smith's  Reports. 

Fr.     Fragment%mi.     Fragment. 

Fr.  Ord.  French  Ordinance.  Sometimes  cited 
Ord.  de  la  Mer. 

Fra.  or  Fra.  Max.     Francis*  Maxims. 

Fred.  Co.     Frederician  Code. 

Freem.  Freeman's  Reports.  Freem.  C.  G.  Free- 
man's Cases  in  Chancery. 

Freem.  Pr.     Freeman's  Practice,  Illinois. 

Fry  Cont.  Fry  on  the  Specific  Performance  of 
Contracts. 

0.     George;  as,  13  G.  I.  c.  29. 

G.  &  J.  Glyn  &  Jameson's  Reports,  or  Gill  & 
Johnson's  Reports. 

0.  M.  Dudl.  li.    G.  M.  Dudley's  Reports. 

Ga.     Georgia. 

Gale  &  Dav.     Gale  A  Davison's  Reports. 

Gale  Eaam.     Gale  on  Easements. 

Gale  Stat.     Gale's  Statutes  of  Illinois. 

Gale  &  What.     Gale  A  Whatley  on  Easements. 

Gall,  or  Gall.  R.     Gallison's  Reports. 

Garde  Fv.  Garde's  Practical  Treatise  on  the 
General  Principles  and  Elementary  Rules  of  the  Law 
of  Evidence. 

Geo.     George ;  as,  13  Geo.  I.  o.  29. 

Geo.  R.     George's  Reports. 

Geo.  Lib.     George  on  the  Offence  of  Libel. 

Gibb.  D.  &  N,  Gibbons  on  the  Law  of  Dilapida- 
tions and  Nuisances.  Gibb.  Fix-t.  Gibbons  on  Fix- 
tures. 

Gibba  B.     Gibbs'  Reports. 

Gibe.  Codex.     Gibson's  Codex  Juria  Civilia. 

Gilb.  Gilbert.  Oilb.  Ev.  Gilbert's  Evidence, 
by  Lofft.  Gilb.  U.  &  T.  Gilbert  on  Uses  and 
Trusts.  Gilb.  Ten.  Gilbert  on  Tenures.  Gilb. 
Renta.  Gilbert  on  Rents.  Gilb.  Repl.  Gilbert  on 
Replevin.  Gilb.  Ex.  Gilbert  on  Executions.  Gilb. 
Exch.  Gilbert's  Exchequer.  Gilb.  For.  Rom.  Gil- 
bert's Forum  Romanum.  Gilb.  K,  B.  Gilbert's 
King's  Bench.  Gilb.  Rem.  Gilbert  on  Remainders. 
Gilb.  Dev.  Gilbert  on  Devises.  Gilb.  Lex.  Prset. 
Gilbert's  Lex  Prsetoria.  Gilb.  Gaa.  Gilbert's  Cases 
in  Law  and  Equity.  Oilb.  Rep.  Gilbert's  Reports. 
Gilb.  U.  P.  Gilbert's  Common  Pleas.  Gilb.  Ch.  Pr. 
Gilbert's  Chancery  Practice. 

Gill.  &  Johna.     Gill  <fc  Johnson's  Reports. 

Gilm.  &  Falc.     Gilmour  <&  Falconer's  Reports. 

Gilm,  R.     Gilmer's  Reports. 

Gilman  R.     Gilman's  Reports. 

Gilp.  R.     Gilpin's  Reports. 

Gl.     GloaaUf  a  Gloss. 

Glanv.  Glanville's  Treatise  of  the  Laws  and  Cus- 
toms of  England. 

Glaaaf.  Ev.     Glassford  on  Evidence. 

Glov.  Mtm.  Corp.,  or  Glov.  Corp,  Glover  on  the 
Law  of  Municipal  Corporations. 

Glyn  &  Jam.  Glyn  &>  Jameson's  Reports  of  Cases 
la  Bankruptcy. 

Oodb.     Godbolt's  Reports. 

Godolph.    Godolphin's  Orphan's  Legacy. 

Godnlph.  Adm.  Jur.  Godolphin's  View  of  the 
Admiralty  Jurisdiction. 

Godolph,  Rep.  Can.  Godolphin's  Keptrterium 
OoMoniaum, 

Goda.  Pat.  Godson's  Treatise  on  the  Law  of 
Patents. 

Oord.  Dec.  Gordon  on  the  Law  of  Decedents  in 
Pennsylvania. 

Oord.  Dig.  Gordon's  Digest  of  the  Laws  of  the 
United  States. 


Gould  PL  Gould  on  the  Principles  of  Pleading 
in  Civil  Actions. 

GoiUdab.     Gonldsborough's  Reports. 

GoK  Part,     Gow  on  Partnership. 

Gow  R,     Gow's  Reports. 

Grady  Fixt,     Grady  on  the  Law  of  Fixtures. 

Grah.  Jur,     Graham  on  Jurisdiction. 

Grah.  Pr.     Graham's  Practice. 

Grah.  &  Wat,  N.  'S.  Graham  A  'Watennan  on 
New  Trials. 

Grand  Cout.     Grand  Contumiei  de  Normandi* 

Grant  Bank.     Grant  on  Banking. 

Grant  Caa.     Grant's  Cases. 

Grant  Ch.  Pr.     Grant's  Chancery  Practice. 

Grant  Corp.     Grant  on  Corporations. 

Grayd.  F,     Graydon's  Forms. 

Green  B,  L,     Green's  Bankrupt  Laws. 

Green,  F,     Greening's  Forms. 

Greenl,  Cr,     Greenleaf's  Cruise  on  Real  Property, 

Greenl,  Ev,  Greenleaf's  Treatise  on  the  Law  of 
Evidence. 

Greenl.  Ov,  Caa,     Greenleaf's  Overruled  Cases. 

Greenl.  R,     Greenleaf's  Reports. 

Greemo.  Couria.     Greenwood  on  Courts. 

Grein.  Dig.     Greiner's  Digest. 

Grein.  Pr,     Greiner's  Practice. 

Greal.  Eq.  Ev.     Gresloy's  Equity  Evidence. 

Grey.     Grey's  Debates  in  Parliament. 

Griff.  L.  R.  .  Griffith's  Law  Register. 

Grimki  Ex,  Grimk6  on  the  Dutyof  Executors  and 
Administrators. 

Grimki  Juat.     Grimkfi's  Justice. 

Grimki  P.  L,  GrimkS's  Public  Laws  of  South 
Carolina. 

Griaw.  R.     Griswold's  Reports. 

Grot.     Grotius  de  Jure  Belli. 

Gnd^a  Pr.  Gude's  Practice  on  the  Crown  Sid« 
of  the  King's  Bench,  Ac. 

Gw.  Sh,     Gwynne  on  Sheriffs. 

Gwill.     Gwillim's  Tithe  Oases. 

H.     Henry  (as,  19  H.  VII.  c.  15),  or,  Hilary  Term, 

H.  A.     Hoc  Anno.     This  year. 

h.  V,  Hoc  verbunif  this  word ;  hie  verbis,  in  these 
words. 

H,  &  B.     Hudson  &  Brooke's  Reports. 

H,  Bl.     Henry  Blackstone's  Reports. 

H.  H.  G.  L.     Hale's  History  of  the  Common  Law. 

H.  &  Diab.  Pr,     Holmes  and  Disbrow's  Practice. 

H.  &  O,     Harris  A  Gill's  Reports. 

H.  &  J.     Harris  k  Johnson's  Reports. 

H.  &  M,     Hening  A  Munford's  Reports. 

H.  &  M'H.,  or  Harr.  &  iTH.  Harris  A  M'Heniy'i 
Reports. 

H.  &  N.     Hurlstone  and  Norman's  Reports. 

H.  P,  C,     Hale's  Picas  of  the  Crown. 

A.  (.  Hoc  titulum,  this  title;  hoc  titulo,  in,  or 
under,  this  title. 

Hab,  Corp,     Habeas  Corpus. 

Hab.  fa.  poaa.     Habere  faciaa  poaaeaaionem. 

Hab.  fa.  aeia.     Habere  faciaa  aeiainam. 

Hagg.  C.  R.  Haggard's  Reports  in  the  Consistory 
Court  of  London. 

Hale  Hiat.  C,  L,  Hale's  History  of  the  Com- 
mon Law. 

Hale  Jur,  H.  Z.  Hale's  Jurisdiction  of  the 
House  of  Lords. 

Hale  P.  C,       Hale's  Pleas  of  the  Crown. 

Hale  Sum,     Hale's  Summary  of  Pleas. 

Halifax  Civ,  Lam,  Halifax's  Analysis  of  the 
Civil  Law. 

Halk.  Dig,  Halkerton's  Digest  of  the  Law  of 
Scotland  relating  to  Marriage. 

Hall  Adm.  Pr.     Hall's  Admiralty  Practice. 

Hall  Dig,  Ind,     Hall's  Digested  Index. 

Hall  &  Tw,  R.     Hall  &  Twell's  Reports. 

Hallam,  Hallam's  Middle  Ages.  Hallam  ContI, 
Hiat,  Hallam's  Constitutional  History  of  Ene- 
land.  * 

Halat,  Halsted.  Halat,  Ch,  R.  Halsted's  Chan 
eery  Reports.      Halat,  Dig.     Halsted'a   Digest   of 
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Reports.     Halat.  Eo.     Halsted's  Digeat  of  the  Law 
of  Evidence.     Halat.  R,     Halsted's  Reports. 

Samm.  Hammond,  ffamm,  N.  P.  Hammond'a 
Nisi  Priua.  Hamm.  R.  Hammond's  (Ohio)  Re- 
ports. Ifamm.  F.  iTta,  Hamniond  on  Fire  In- 
surance. Hamm.  Part.  Hammond  on  Parties  to 
Aotions.  ffamm.  PL  Hammond's  Analysis  of  the 
Principles  of  Pleading. 

Han.     Hansard's  Entries. 

Hand  Vk.  Pr.     Hand's  Chancery  Practice. 

Hand  Cr.  Pr.     Hand's  Crown  Practice. 

Hand  Fines.     Hand  on  Fines  and  Reooreries. 

Hand  Pat.     Hand  on  Patents, 

Handy  R.     Handy's  Reports. 

Hans.  Pari.  Deb.  Hansard's  Parliamentary  De- 
bates. 

Harcarse  R,     Harcarse's  Reports. 

Hard.     Hardres'  Reports. 

Hardin  R.     Hardin's  Reports. 

Hare  Dfs.  Hare  on  the  Discovery  of  Evidence 
by  Bill  and  Answer  in  Equity. 

Hare  R.     Hare's  Reports. 

Harg.  Hargrave.  Harg.  Coll.  Hargrave's  Ju- 
ridical Arguments  and  Collection.  Harg.  Exer. 
Hargrave's  Exercitations,  Harg.  Law  Tr.  Har- 
grave's  Law  Tracts.  Harg.  St.  Tr.  Hargrave's 
State  Trials. 

Harp.  Eq.  R,     Harper's  Equity  Reports. 

Harp.  L,  R.     Harper's  Law  Reports. 

Harr.  Gh.     Harrison's  Chancery  Practice. 

Harr.  Gond.  La.  R.  Harrison's  Condensed  Re- 
ports of  Cases  in  the  Superior  Court  of  the  Terri- 
tory of  Orleans^  and  in  the  Supreme  Court  of  Loui- 
siana. 

Harr.  Dig,     Harrison's  Digest. 

Harr^.  Ent.     Harris'  Entries. 

Harr.  {Mich.)  R.  Harrington's  Reports  of  Cases 
in  the  Supreme  Court  of  Michigan. 

Harr.  &  QUI.     Harris  &>  Gill's  Reports. 

Harr.  &  Johns.     Harris  &  Johnson's  Reports. 

Harr.  &  JifH.     Harris  <&;  M'Henry's  Reports. 

Harr.  R.     Harris's  Reports. 

Harringt.  R.     Harrington's  Delaware  Reports. 

Harrison  R.     Harrison's  Reports. 

Hart.  Dig.     Hartley's  Digest. 

Hael.  Med.  Jur.  Haslam's  Medical  Jurispru- 
dence. 

Hawk.  P.  C.     Hawkins'  Pleas  of  the  Crown. 

Hawk  R.     Hawk's  Reports. 

Hay,  Eat.  An  Elementary  View  of  the  Common 
Law  of  Uses,  Devises,  and  Trusts,  with  reference 
to  the  Creation  and  Conveyance  of  Estates.  By 
William  Hayes. 

Hay.  Exek.  R.     Hayes'  Exchequer  Reports. 

Hay.  Lim.     Hayes  on  Limitations. 

Hayes  &  Jones.     Hayes  &  Jones'  Reports. 

Hays  R.  P.     Hays  on  Real  Property. 

Hayw.  {N.  G.)  R.  Haywood's  North  Carolina 
Reports. 

Hayw.  ( Tenn.)  R,    Haywood's  Tennessee  Reports. 

Heath  Max.     Heath's  Maxims. 

Heath  R.     Heath's  Reports. 

Hein.  Elem.  Juris  Giv.  Heineccii,  Elementa  Juris 
Civilis,  secundum  ordinem  Institution  em. 

Hein.  Elem.  Juris  Nat.     Heineccii,  Elementa  Juris 
E^aturae  et  Gentium. 
Hemp.  R.     Hempstead's  Reports. 

Hen.  For.  Law.     Henry  on  Foreign  Law. 
Hen.  &  Mwif.     Henning  &,  Munford's  Repo^a. 
Hening  J.  P.     Hening's  Virginia  Justice  of  the 
Peace. 

Heme  Gh.  Uses,  Heme's  Law  of  Charitable 
TTses. 

Heme  Plead.     Heme's  Pleader. 
Het.     Hetley's  Reports. 
Heyw.  El.     Hey  wood  on  Elections. 
High.     Highmt)re.     High.  Rail.     Highmore   on 
Bail.     High.  Lnu.     Highmore  on  Lunacy.     High. 
Mortm.     Highmore  on  Mortmain. 
Hild.  Ins,     Hildyard  on  Insurance. 
Vol.  I.— 3. 


Hill.  Ahr.  Hilliard's  Abridgment  of  'the  Law  of 
Real  Property. 

Hill.  Am.  Jur.  Hilliard's  American  Jurispru- 
dence. 

Hill  Gh.  Pr.     Hill's  Chancery^  Practice. 

Hill  &  Den.  R.     Hill  A  Denio's  Reports. 

Hill.  Mart.     Hilliard  on  Mortgages. 

Hill  R.     Hill's  Reports. 

Hill.  R.  P.     Hilliard  on  Real  Property. 

Hill.  Sales,     Hilliard  on  Sales. 
Hill,  Tort.     Hilliard  on  Torts. 

Hill  Trust.  Hill  on  Trustees.  A  Practical  Trea- 
tise on  the  Law  relating  to  Trustees,  &c. 

Hill.  Vend.     Hilliard  on  Vendors. 

Hilt.  R.     Hiltur's  Reports. 

Hind.  Pat.     Hindemareh  on  Patents. 

Hind  Pr.     Hind's  Practice. 

Hob.     Hobart's  Reports. 

Hodg.  R.     Hodge's  Reports. 

Hodges  Railw.    Hodges  on  the  Law  of  Railways. 

Hoffm.  Outl.  Hoffman's  Outlines  of  Legal  Study. 
Hoffni.  Leg.  St.  Hoffman's  Legal  Studies.  Hoffm. 
Gh.  Pr.  Hoffman's  Chancery  Practice.  Hoffm,  Mas. 
Gh.     Hoffman's  Master  in  Chancery. 

Hoffm.  R.     Hoffman's  Reports. 

Hog.  R.     Hogan's  Reports. 

Hog.  St.  Tr.     Hogan's  State  Trials. 

Hogue's  R.     Hogue's  Reports. 

Hole.  Holcombe.  Hole.  Dig.  Holcombe's  Di- 
gest. Hole.  D.  &  Gr.  Holcombe's  Law  of  Debtor 
and  Creditor.  Hole.  Eq.  Jur.  Holcombe's  Equity 
Jurisprudence.  Hole.  Lead.  Gas.  Holcombe's  Lead- 
ing Cases. 

Holt.  L.  D.     Holthouse's  Law  Dictionary. 

Holt.  Lib.     Holt  on  the  Law  of  Libels. 

Holt  Nav.     Holt  on  Navigation. 

Holt  R.     Holt's  Reports. 

Holt  Sh.     Holt  on  the  Law  of  Shipping. 

Hood  Ex.     Hood  on  Executors. 

Hopk.  Adm.  Dee.  Hopkinson'a  Admiralty  De- 
cisions. 

Hopk.  R.     Hopkins'  Reports. 

Houard  Ang.  Sax.  Laws.  Houard'a  Anglo-Saxon 
Laws  and  Ancient  Laws  of  the  French. 

Houard  Diet.  Houard's  Dictionary  of  the  Cus- 
toms of  Normandy. 

Hough  G,  M.     Hough  on  Courts  Martial. 

Hov.  Fr.     Hovenden  on  Frauds. 

Hov.  Supp.  Hovenden's  Supplement  to  Vesey 
Junior's  Reports. 

How.  App.  Gas.     Howard's  Appeal  Cases. 

How.  PI.     Howard's  Pleading. 

How.  Pr.  R.     Howard's  Practice  Reports. 

How.  [Miss.)  R.     Howard's  Mississippi  Reports. 

How.  {U.S.)  R.    Howard's  United  States  Reports. 

Howe  Pr.  Howe's  Practice  in  Civil  Aotions  and 
Proceedings  at  Law  in  Massachusetts. 

Hub.  Sue.     Hubback  on  Successions. 

Huds.  &  Bro.     Hudson  A  Brooke's  Reports. 

Hugh.  A  br.     Hughs'  Abridgment. 

Hughes  Entr.     Hughes'  Entries. 

Hughes  Ins.     Hughes  on  Insurance. 

Hughea  Wills.  Hughes'  Practical  Directions  for 
Taking  Instructions  for  Drawing  Wills. 

Hughes  Writs,  Hughes'  Comments  upon  Original 
Writs. 

Hughs  R.     Hughs'  Reports. 

Hull.  Gosts.     HuUock  on  the  Law  of  Costs. 

Hult.  Gonv.     Hulton  on  Convictions. 

Hume  Gom.  Hume's  Commentaries  on  the 
Criminal  Law  of  Scotland. 

Hume  R.     Hume's  Scotch  Reports. 

Humph.  R.     Humphrey's  Reports. 

Hunt.  Tr.     Huntingdon's  Trial. 

Hurd  F.  &  B.     Hurd  on  Freedom  and  Bondage. 

Hard.  Pers.  Lib.     Hurd  on  Personal  Liberty. 

Hnat.  L.  T.     Huston  on  Land  Titles. 

Hut.     Button's  Reports. 

A  The  Institutes  of  Justinian  are  sometimet 
cited,  I.  1,  3.  4. 
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/     Infra.     Beneath,  or  below. 

/6.     Ibidem.     The  same. 

IctuB.  JuriaconaultuB.  This  abbreriation  is 
nsually  written  with  an  I,  though  it  would  be  more 
proper  to  write  it  with  a  J,  the  first  letter  of  the 
word  Jurisconsultus ;  c  is  the  initial  letter  of  the 
third  syllable,  and  tue  is  the  end  of  the  word. 

Id.     Idem.     The  same. 

U  Cons,  del  Mar.  II  Conaolato  del  Mare,  See 
CoNSOLATo  DEL  Marb,  in  the  body  of  the  work. 

III.     Illinois. 

Imp.  Pr.  C.  P.  Impey's  Practice  in  the  Common 
Pleas.  Imp.  Pr.  K.  B.  Impey's  Practice  in  the 
King's  Bench.  Imp.  PI.  Impey's  Modern  Pleader. 
Imp.  Sh.     Impey's  Office  of  Sheriff. 

Inf.  In  fine.  At  the  end  of  the  title,  law,  or  para- 
graph quoted. 

In  pr.  In  principio.  In  the  beginning  and  before 
the  first  paragraph  of  a  law. 

In  princ.     In  principio.     In  the  beginning. 

In  sum.     In  summa.     In  the  summary. 

Ind.     Index. 

Ind.     Indiana. 

Inf.     Infra.     Beneath,  or  below. 

Ing.  IngersoU.  /??^.  Dig.  IngersolFs  Digest 
of  the  Laws  of  the  United  States.  Ing.  Hah.  Corp. 
IngersoU  on  Habeas  Corpus.  Ing.  Roe.  Ingersoll's 
Roccus. 

Ingr.  Ineolv.     Ingraham  on  Insolvency. 

fnj.     Injunction. 

Ins.     Insurance. 

Inat.  Institutes.  Coke  on  Littleton  is  cited  Co. 
Lit.,  or  I  Inat.  for  First  Institute.  Coke's  Magna 
Charta  is  cited  Co.  M.  C,  or  2  Inat.  for  Second  In- 
etitute.  Co.  P.  C,  Coke's  Pleas  of  the  Crown,  is 
cited  3  Intt.  for  Third  Institute.  Go.  Courts,  Coke 
on  Courts,  is  cited  4  Inat.  for  Fourth  Institute. 
In  this  book.  Coke's  Institutes  are  cited  as  Coke, 
Litt. ;  Coke,  2d  Inst,  j  Coke,  3d  Inst,  j  Coke,  4th  Inst. 

When  the  Institutes  of  Justinian  are  cited,  the 
citation  is  made  thus :  Inat.  4,  2,  1 ;  or  Inst.  lib.  4, 
tit.  2, 1.  1 ;  to  signify  Institutes,  book  4,  tit.  2,  law  1. 

InH.  CI.  or  Inst.  Cler.     Instructor  Clerioalia. 

Inst.  Jur.  Angl.  Institutiones  Juris  Anglieani,  by 
Doctor  Cowel. 

Inirod.     Introduction. 

Iowa.     Iowa, 

Ir.  Eq.  R.     Irish  Equity  Reports. 

Ir.  T.  R.  Irish  Term  Reports,  Sometimes  cited 
Ridg.  Irish  T.  R.  (q.  v.) 

Ired.  Iredell.  Ired.  Dig.  Iredell's  Digest.  Ired. 
Eq.  R.  Iredell's  Equity  Reports.  Ired.  R.  Iredell's 
Reports. 

Irvine  R.     Irvine's  Scotch  Keports. 

J.     Justice ;  also,  Institutes  of  Justinian 

J.  C.     Juris  ConauUua. 

J.  C.  P.     Justice  of  the  Common  Pleas. 

JJ.     Justices. 

J.  Glo.  Juneta  Gloaaa.  The  GIoss.joined  to  the 
Jext  quoted. 

J.  K.  B.     Justice  of  the  King's  Bench. 

J.  P.     Justice  of  the  Peace. 

J.  Q.  B.     Justice  of  the  Queen's  Bench. 

J.  U.  B.  Justice  of  the  Upper  Bench.  Dunng 
the  Commonwealth  the  English  Court  of  the  King's 
Bench  was  called  Upper  Bench. 

Jac.    Jacohua.     James  j  as,  4  Jac.  I.  c.  1, 

Jac,  Introd.  Jacob's  Introduction  to  the  Com- 
mon, Civil,  and  Canon  Law. 

Jac.  L.  T).     Jacob's  Law  Dictionary. 

Jac.  L,  0.     Jacob's  Law  Grammar. 

Jac.  Lex  Mer.  Jacob's  Lex  Mercatoria,  or  the 
Nferohant's  Companion. 

Jac.  R.     Jacob's  Chancery  Reports. 

Jac.  &  Walk.  Jacob  &  Walker's  Chancery  Re- 
ports. 

Jaeh.  PI.     Jackson  on  Pleading. 

Jarm.  Ch.  Pr.     Jarman's  Chancery  Practice. 

Jarm..  Poto.  Dev.  Powell  on  Devises,  with  notes 
)*g  Jarm  an. 


Jarm.  Wills.     Jarman  on  the  Law  of  Wills. 

Jebb  &  B.     Jebb  and  Bourke's  Reports. 

Jehb  Ir.  Cr.  Caa.     Jebb's  Irish  Criminal  Cases. 

Jabh  &  S.     Jebb  A  Symes'  Reports. 

Jeff.  Man.     Jeflferson's  Manual. 

Jeff.  Rep.     Thomas  Jefi'erson's  Reports. 

Jenk.  Jenkins'  Eight  Centuries  of  Reports;  or, 
Eight  Hundred  Cases  solemnly  adjudged  in  the  Ex- 
chequer Chamber,  or  upon  Writs  of  Error,  from  K, 
Henry  III.  to  21  K.  James  I. 

Jer.  Jeremy.  Jer.  Carr.  Jeremy's  Law  of  Car 
riers.  Jer.  Eq.  Jur.  Jeremy  on  the  Equity  Juris- 
diction of  the  High  Court  of  Chancery. 

Jerv.  Cor.     Jervis  on  Coroners. 

Jo.  Juria.     Journal  of  Jurisprudence. 

Jokna.  Johnson.  Johna.  Eccl.  Law.  Johnson's 
Ecclesiastical  Law.  Johns.  Billa.  The  Law  of 
Bills  of  Exchange,  Promissory  Notes,  Checks,  &c. 
By  Cuthbert  W.  Johnson.  Johna.  Civ.  L.  Sp.  John- 
son's Civil  Law  of  Spain.  Johna.  V.  C.  Cases, 
Johnson's  Cases  in  Vice- Chancellor  Wood's  Court. 
See  Citation  of  Authorities. 

Jon.  Jones.  Jon.  (1)  Sir  W.  Jones'  Reports. 
(2)  Sir  T.  Jones'  Reports.  Jon.  Bail.  Jones' 
Law  of  Bailments.  Jon.  &  Car.  Jones  <&;  Carey's 
Reports.  Jon.  Inst.  Hind.  L.  Jones'  Institutes  of 
Hindoo  Law.  Jon.  Lib.  Jones,  De  Libellis  Famo- 
sis,  or  the  Law  of  Libels.  Jones  Intr.  Jones* 
Introduction  to  Legal  Science.  Jones  L.  0.  T, 
Jones'  Land  Office  Titles.  See  Citation  op  Au- 
thorities. 

Joy  Chal.     Joy  on  Challenge  to  Jurors. 

Joy  Ev.  Ace.  Joy  on  the  Evidence  of  Acoom- 
plioes. 

Joy  Leg.  Ed.     Joy  on  Legal  Education. 

Joynes  Lim.     Zorsn^^  on  Limitations. 

Jud.  Chr.     Judicial  Chronicle. 

Jud.  Repos.     Judicial  Repository. 

Judg.     Judgments. 

Jur.     The  Jurist. 

Jur.  Eccl.  Jura  Eeelesiastica,  or  a  Treatise  on 
the  Ecclesiastical  Law  and  Courts,  interspersed  with 
various  Cases  of  Law  and  Equity. 

Jur.  Mar.  MoUoy,  De  Jure  Maritimo.  Some- 
times cited  Molloy. 

Jus.  Nav.  Rhod.     Jus  Navale  Rhodiorum. 

Just.  Inst.     Justinian's  Institutes. 

K.  B.     King's  Bench. 

K.  C.  B.  Reports  in  the  time  of  Chancelloi 
King. 

K.  &  0.     Knapp  k  Omber's  Election  Cases. 

Karnes.  Kames.  Kamea  Eq,  Karnes'  Princi- 
ples of  Equity.  Kavies  Ess.  Kames'  Essays. 
Kames  Hist.  L.  T.  Kames'  Historical  Law  Tracts. 
Kames  R,  Cas.  Kames'  Remarkable  Cases.  Kames 
S.  Cas.     Kames'  Select  Cases. 

Kan.     Kansas. 

Keat.  Fam.  Settl.  Keating  on  Family  Settle- 
ments. 

Keb.     Keble's  Reports. 

Keb.  Stat.     Keble's  English  Statutes. 

Keen  R.     Keen's  Reports. 

Keil.y  or  Keiho.     Keilway's  Reports. 

Kelh.  Norm.  L.  D.  Kelham's  Norman  French 
Law  Dictionary. 

Kell.  R.     Kelley's  Reports. 

Kell.  Us.     Kelley  on  Uses. 

Kelley  &  Cobb.     Kelley  &  Cobb's  Reports. 

Ken.  Jur.     Kennedy  on  Juries. 

Kent  Com.  Kent's  Commentaries  on  Americax 
Law. 

Kern,  R.     Kernan's  Reports. 

JTeyea  F.  /.  C.  Keyes  on  Future  Interest  in 
Chattels. 

^^68  F.  L  L.  Keyes  on  Future  Interest  in 
Lands. 

Keyes  Rem.     Keyes  on  Remainders. 

Kirt.  Sur.  Pr.  Kirtland  on  Practice  in  Surro- 
gate's  Court. 

Kit.,  or  Kitch,     Kitchen  on  Courts. 
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Kna.  &  Omh.     Knapp  &  Omber's  Eleotlon  Gases. 

Knapp  A.  C.     Knapp's  Appeal  Cases. 

Knapp  li.     Knapp's  Priry  Council  Reports. 

Ky.     Kentucky. 

Kyd  Aw.     Kyd  on  the  Law  of  Awards. 

Kyd  Bills,  Kyd  on  the  Law  relating  to  Bills  of 
Exchange. 

Kyd  Ovrp.  Kyd  on  the  Law  relating  to  Cor- 
porations. 

L,  in  citation  means  law,  as  L.  1,  33.  F%irtum, 
ff.  de  Ftirtie,  i.e.  Law  1,  section  or  paragraph  be- 
ginning with  the  word  Furtumj  ff,  signifies  the 
Digest,  and  the  words  de  Furtia  denote  the  title. 
L.  signifies  also  liber,  book. 

X.  &  G.     Lloyd  &  Goold's  Reports. 

L.  L  Lr.     Lincoln's  Inn  Library. 

L.  AL  &  P,  Lowndes,  Maxwell  &  Pollock's  Prac- 
tice Reports. 

L.  &  W.     Lloyd  &  Welsby's  Mercantile  Cases. 

LL.  Laws:  as,  LL.  Out.  I,  :.  42.  Laws  of  Wil- 
liam I.  chapter  42.  LL.  U.  S,  Laws  of  the  United 
States. 

L.  P.  B.     Lawrence's  Paper  Book. 

i.  S,     Locua  Slgilli.     Place  of  the  seal. 

L,  T.     Law  Times  Reports. 

La.     Louisiana. 

Lalaure,  dee  Ser,  Traits  dee  Servitudes  rielleSj 
par  M.  Lalaure. 

Lai,  R.  P.     Lalor  on  Real  Property. 

Lamh.  Archai.     Lambard's  Archaionomla. 

Lamb.  Dow.     Lambert  on  Dower. 

Lamb.  Eiren.     Lambard's  Eirenarcha. 

Lat.     Latch's  Reports. 

Lat.  Just.     Latrobe's  Justice. 

Lauaa.  Eq.-  Laussat's  Essay  on  Equity  Practice 
In  Pennsylvania. 

Law.  Chart.  Part.  Lawes  on  the  Law  of  Charter 
Parties. 

Laios  EcgI.  Law.     Laws'  Ecclesiastical  Law. 

Law  Fr.  &  Latin  Did,  Law  French  <&  Latin 
Dictionary. 

Law  Intel.     Law  Intelligencer. 

Law  Jar.  Law's  Jurisdiction  of  the  Federal 
Courts. 

Law  Lib.     Law  Library. 

Law.  PI.  Lawes'  Treatise  on  Pleading  in  As- 
sumpsit. 

Lawr.  B.     Lawrence's  Reports. 

Laws  Worn.     Laws  of  Women. 

Lawy.  Mag.     Lawyer's  Magazine. 

Le.     Ley's  Reports. 

Leach.     Leach's  Cases  in  Crown  Law. 

Lead.  Caa.  Eq.  Leading  Cases  in  Equity,  by 
White  and  Tudor. 

Lee.  Elm.  Le9ons  Elgmentaires  du  Droit  Civil 
Romain. 

Lee  Abnt,  Tit.  Lee  on  the  Bvideneo  of  Abstracts 
of  Title  to  Real  Property. 

Lee  Capt.     Lee's  Treatise  of  Captures  in  War. 

Lee  Diet.     Lee's  Dictionary  of  Practice. 

Leg.     Legibiia. 

Leg.  Bihl.     Legal  Bibliography,  by  J.  &.  Marvin. 

Leg.  Oba.     Legal  Observer. 

Leg,  Oler.     The  Laws  of  Oleron. 

Leg.  Out.     Legge  on  Outlawry. 

Leg.  Rhod.     Legea  Bkodiorum,   Laws  of  Rhodes. 

Leg.  UH.     The  Last  Law. 

Leg.  Wiab.  Legea  Wiabrienaia.  Laws  of  W^is- 
bury. 

Leigh  &  Dal,  Conv.  Leigh  &  Dalzell  on  Conver- 
»ion  of  Property. 

Leigh  N.  P.     Leigh's  Nisi  Prius. 

Leo.f  or  Leon.     Leonard's  Reports. 

Lev.  Ent.     Levinz's  Entries. 

Lew,  O.  C.     Lewin's  Crown  Cases. 

Lew,  Ci;  Lnw.  An  Abridgment  of  the  Criminal 
Law  oi  (he  United  States,  by  Ellis  Lewis. 

Lew.  Peip.     Lewis  on  the  Law  of  Perpetuities. 

Lew.  Tr.     Lewin  on  Trusts. 


Lex  Man,     Lex  Maneriorum. 

Lex  Met.  Lex  Mereatoria.  Lex  Mer,  Am.  Zest 
Mercatoria  Americana. 

Lex  Pari.     Lex  Parliamentaria. 

Lib.     Liber,    Book. 

Lib,  Aaa.    Liber  Aaaisarum.  See  Reports,  YearB. 

Lib.  Ent.     Old  Book  of  Entries. 

Lib,  Feud,     Liber  Feudorum. 

Lib,  Ihtr,  Liber  Intrationumj  or.  Old  Book  of 
Entries. 

Lib.  L.  &  Eq.     Library  of  Law  and  Equity. 

Lib.  Niger.     Liber  Niger,     The  Black  Book. 

Lib.  PI,     Liber  Placitandi.     Book  of  Pleading. 

Lib.  Reg.     Register  Books. 

Lib.  Bub.     Liber  Ruber.     The  Red  Book. 

Lib,  Ten,     Liber  Tenementum, 

Lig,  Dig,     Ligon's  Digest. 

Lilt.  Cono,     Lilly's  Conveyancer. 

Lill.  Entr.  Lilly's  Entries.  Lill.  Reg.  Lilly'i 
Register. 

Lind.  Jur.     Lindley's  Jurisprudence. 

Lind,  Part.     Lindley  on  Partnership. 

Linn.  Ind.     Linn's  Analytical  Index. 

Litt.  R.  Littel's  Reports.  Litt,  Sel.  Caa,  LittePa 
Select  Cases. 

Litt.  a.  Littleton,  section.  Litt.  R,  Littleton's 
Reports. 

Litt,  Ten.     Littleton's  Tenures. 

Liv.     Livre,     Book. 

Liv,  Ag.  Livermore  on  the  Law  of  Principal 
and  Agent. 

Liv.  Syat.  Livingston's  System  of  Penal  Law 
for  the  State  of  Louisiana.  This  work  is  some- 
times cited  Livingston's  Report  on  the  Plan  of  a 
Penal  Code. 

Livcrm.  Diaa.  Livermore's  Dissertation  on  the 
Contrariety  of  Laws. 

LL  &  Go.     Lloyd  &  Goold's  Reports. 

LI.  &  Go.  t.  Plunk,  Lloyd  &  Goold  during  the 
time  of  Plunkett. 

LI,  &  Go,  t.  Sugd,  Lloyd  &  Goold's  Reports 
during  the  time  of  Sugden. 

LL  &  Welab.  Lloyd  &.  Welsby's  Reports  of 
Cases  relating  to  Commerce,  Manufactureti,  &c,, 
determined  in  the  Courts  of  Common  Law. 

Loc.  cit.     Loco  citato.     In  the  place  cited. 

Lock.  0,  Caa.     Lockwood's  Overruled  Cases. 

Log.  Comp.  Compendium  of  the  Law  of  England, 
Scotland,  and  Ancient  Rome.     By  James  Logan. 

Loia  dea  Batini.     Loia  den  Batimena, 

Lorn.  Dig.  Lomax's  Digest  of  the  Law  of  Real 
Property  in  the  United  States. 

Lorn.  Ex.     Lomax  on  Executors. 

Loyiq  Quint.  Year  Book,  part  10.  See  Repohts, 
Year  B. 

Long/.  &  Towm.  Longfield  and  Townsend's  Re- 
ports. 

Louis    Code      Civil  Code- of  Louisiana. 

Louis.  R.     Louisiana  Reports. 

Lovel.  Willa.     Lovelass  on  Wills. 

Low.  C.     Lower  Canada. 

Lown,  Leg.     Lowndes  on  the  Law  of  Legacies. 

Lnbif  PL  Eq.  An  Analysis  of  the  Principles  of 
Equity  Pleading.     By  D.  G.  Lube'. 

Ludd.     Ludden's  Reports. 

Lnder's  Else,  Gns.     Luder's  Election  Cases. 

Luml.  Ann.     Lumley  on  Annuities. 

Luml.  Pari.  Pr.  Lumley's  Parliamentary  Prac- 
tice. 

Luml.  Settl.  Lumley  on  Settlements  and  Re- 
moval. 

Lnt.  Ent.     Lutwyche's  Entries. 

Lnt.     Lutwyche's  Reports. 

M.  Michaelmas  Term ;  also,  Maxim,  or  Maxims; 
also.  Mary;  as,  4  M.  st.  3,  c.  1. 

M.  &  A.  Montagu  k  Ayrton's  Reports  of  Gases 
in  Bankruptcy. 

M.  &  B.  Montagu  <fc  Bligh's  Cases  in  Bank- 
ruptcy. 
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M.  &  C.    Mjlne  &  Craig^s  Beports;  also,  Montagu 
&  Chitty'a  Reports. 

M.  &  G.     Manning  &  Granger'a  Reports;  also, 
Maddock  &,  Seldart's  Reports. 
M.  G.  &  S.     Manning,  Granger  ii  Scott's  Reports. 
3f.  &  K.    Mylne  &  Keen's  Chancery  Reports. 
M.  &  M.,  or  Uo.  &  Malk.  E.     Moody  &  Mal- 
kins'  Nisi  Prius  Reports. 
M.  &  P.    Moore  &  Payne's  Reports. 
M.  P.  JExch.     Modern  Practice  Exchequer. 
M.  &  R.     Manning  &,  Ryland'a  Reports. 
M.  B.    Master  of  the  Rolls ;  also,  Martin's  Re- 
ports of  the  Supreme  Court  of  the  State  of  Loui- 
siana. 

M,  8c  8.    Moore  k  Scott's  Reports;  also,  Maule  k, 
Selwyn's  Reports. 
M.  &  W.     Meeson  &  Welsby's  Reports. 
M.  dk  T.,  or  Mart.  &  Terg.     Martin  A  Terger's 
Reports. 

M.  B.  &  De  Q.    Montagu,  Deacon  k  De   Gex's 
Reports  of  Gases  in  Bankruptcy. 

M'Arth,  C,  M.     M' Arthur  on  Courts  Martial. 
M'Oall  Pr.     M' Call's  Precedents. 
M'Cl.  &  Yo.    M'CIelland  &  Young's  Exchequer 
Reports. 
McDonald  JuaU     McDonald's  Justice. 
MeKinn.  Ju8t.     McKinney's  Justice. 
MoKinn,  PhiL  Ev.     MoKinnon's  Philosophy  of 
Evidence. 
McLean  JR.     McLean's  Reports. 
Mac.  &  G.    Macnaughton  &  Gordon's  Reports. 
Mack.  G.  L.     Mackeldey's  Civil  Law. 
Macn.  Null.     Macnamara  on   Nullities  and  Ir- 
regularities in  the  Practice  of  the  Law. 
Maonaght.     Macnaghten  on  Courts  Martial. 
Maenal.  Ev.     Macnally's  Rules  of  Evidence  on 
Pleas  of  the  Crown. 
Macomb  G.  M.     Macomb  on  Courts  Martial. 
Macph.  Inf.     Macpherson  on  Infants. 
Macq.  Div.     Macqueen  on  Divorce  and  Matri- 
monial Causes. 

Macq.   H.   ilk    W.     Macqueen   on   Husband   and 
Wife. 
Macq.  B.     Macqueen's  Reports. 
Macr.  Pat.  Gas.     Macroy's  Patent  Cases. 
Mad.  Exch.     Madox's  History  of  the  Exchequer. 
Mad.  Form.     Madox's  Formulare  Aw/licanum. 
Madd.  &  Geld,     Maddock's  &  Geldart'a  Reports. 
Madd.  Pr.,  or  Madd.  Ch.     Maddock's  Ohancery 
Practice. 
Mag.  Ina.    Magens  on  Insurance. 
Magr.  Rep.     Magruder's  Reports. 
Maine  R.     Maine  Reports. 
Mctl.     Malyne's  Lex  Mercatoria. 
Mall   C    M.     Maltby  on  Courts  Martial. 
Malth.  Pop.     Malthus  on  Population. 
Ma7i.     Manuscript. 

3Ian.  &  Gra.     Manning  A  Granger's  Reports. 
Man.   Gr.  &  Sc.    Manning,  Granger  &  Scott's 
Reports. 
Man.  &  Ry.     Manning  <t  Ryland's  Reports. 
Manb.  Fines.     Manby  on  Fines. 
Mann.  Comm.     Manning's  Commentaries  of  the 
I/aw  of  Nations. 
Mann.  Exch.  Pr.     Manning's  Exchequer  Practice. 
Mana.  Dem.     Mansel  on  Demurrers. 
Mana.  Lim.     Mansel  on  the  Law  of  Limitations. 
Manw.     Manwood's  Forest  Laws. 
Mar.     Maritime. 

Mar.   N.    G.      March's   New   Cases.      Mar.    R. 
March's  Reports. 
Marg,     Margin. 

Warr.  Form.  Inat.  Marriott's  Formulare  Inatru- 
mentorum;  or  a  Formulary  of  Authentic  Instru- 
ments, Writs,  and  Standing  Orders  used  in  the 
Court  of  Admiralty  of  Great  Britain,  of  Prize  and 
Instance. 

Marsh.  Dec.  Brookenbrough's  Reports  of  Chief- 
Justice  Marshall's  Decisions. 


Marsh.  Ins.     Marshall  on  the  Law  of  Insurance, 
Marl,  Law  Nat,     Martin's  Law  of  Nations. 
Mart.  {La.)  R.     Martin's  Louisiana  Reports. 
Mart.  (N.  C.)  B,     Martin's  North  Carolina  Re- 
ports. 

Man.   Leg.    Bibl,     Marvin's    Legal    Bibliogra- 
phy. 

Marv.  Salv,     Marvin  on  Wrecks  and  Salvage. 
Mart.  N.  S.     Martin's  Louisiana  Reports.     New 
Series. 

Mart.  <fc  Terg.     Martin  4  Terger's  Reports. 
Mass.     Massachusetts. 

Matth.  Com.     Matthews'  Guide  to  Commission! 
in  Chancery. 

Maith.  D^'g.     Matthews'  Digest, 
Matth.  Ex.    Matthews  on  Executors. 
Matth.  Pr.  Ev,    Matthews  on  Presumptive  Evi- 
dence. 
Maugh.  Lit.  Pr,     Maughan  on  Literary  Property. 
Maule  &  Selv}.    Maule  &  Selwyn's  Reports. 
Max.     Maxims. 

Maxw.  L.  D.  Maxwell's  Dictionary  of  the  Law 
of  Bills  of  Exchange,  etc. 

Maxw.  Mar.  L.  Maxwell's  Spirit  of  the  Marine 
Laws. 

May  Const.  Mist.     May's  Constitutional  History 
of  England. 
Mayn.  Maynard's  Reports.  See  Reports,  Year B, 
Mayne  Dam.     Mayne  on  Damages. 
Mayo  &  Moult.     Mayo  &  Moulton's  Pension  Laws. 
Mayo  Just.     Mayo's  Justice. 
Md.    Maryland. 
Me.     Maine. 

Med.  Jur.     Medical  Jurisprudence. 
Meea.  &  Wels.     Meeson  &,  Welsby's  Reports. 
Meigs,  R.     Meigs'  Tennessee  Reports. 
Mer,  B.     Merivale's  Reports. 
Merch,  Diet.     Merchant's  Dictionary, 
Merl.  Quest.     Merlin,  Questions  de  Droit. 
Merl.  Repert.     Merlin,  RSpertoire. 
Merrif.  Ml.     Merrifield's  Law  of  Attorneys. 
Merrif.  Costs.     Merrifield's  Law  of  Costs. 
Mich.     Michaelmas;  also,  Michigan. 
Mich.  Rev,  St,     Michigan  Revised  Statutes. 
Mill.  Civ.  Law.     Miller's  Civil  Law. 
Mill.  Eq.  Mori.     Miller  on  Equitable  Mortgages. 
Mill.  Ins.     Miller's  Elements  of  the  Law  relating 
to  Insurances.     Sometimes  this  work  is  cited  Mill. 
El. 

Mill.  Part.     Miller  on  Partition. 
Mill.  R.     Miller's  Reports;  also.  Mill's  Reports. 
3Iin.  Dig.     Minot's  Digest. 
Minn.     Minnesota. 
Min.  R.     Minor's  Alabama  Reports. 
Mireh.  Adv.     Mirehead  on  Advowsons. 
Mirr.     Mirroir  des  Justices. 
Miss,     Mississippi. 

Mitf.  PI.  Mitford's  Pleadings  in  Equity;  also 
cited  Redead.  PI.     Redosdale's  Pleadings. 

Mo.  Missouri;  also,  Sir  Francis  Moore's  Reports 
in  the  Reign  of  K.  Henry  VIII.,  Q.  Elizabeth,  &  K. 
James. 

Mo.  C.  G.     Moody's  Crown  Cases. 
Mo.  Gas.     Moody's  Nisi  Prius  and  Crown  Cases. 
J/orf.  Gas.     Modern  Cases. 

Mod.    G.  L.  &  E.     Modern  Cases  in   Law  and 
Equity.     The  eighth  and  ninth  volumes  of  Modern 
Repor-ts   are   sometimes  so  cited;   the  eighth  cited 
as  tho/r«(,  and  the  ninth  as  the  eccond. 
Mod.  Enlr.     Modern  Entries. 
3Iotl.  Int.     Modus  IiitrmiiH. 
Mol.     MoUoy,  De  Jure  Maritime. 
Mont.     Montagu.     Mont.   &  Ayrl.     Montagu   A 
Ayrton  s  Reports.     Mont.  B.  C.     Montagu's  Bank- 
rupt Cases.     Mont.  *  Bllgh.     Montagu  &  Bligh's 
Cases  in  Bankruptcy.     Mont.  &  Chit.     Montagu  & 
Chitty  s  Reports.     Mont.   Gomp.     Monta«u  on  the 
Law  of  Composition.     Mont.  B.  L.     Mcntagu   on 
the  Bankrupt  Laws.     Mont.  Set^Off.     Montagu  on 
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Ret-Off.  Mont.  Deac.  &  De  Gex.  Montagu,  Dea- 
con &  De  Gex's  Reports  of  Cases  in  Bankruptcy, 
argued  and  determined  in  the  Oourt  of  Eeviow,  and 
on  Appeals  to  the  Lord  Chancellor.  Mont.  Big. 
Montagu's  Digest  of  Pleadings  in  Equity.  Mont. 
Bq.  PL  Montagu's  Equity  Pleadings.  Mont.  & 
Mac,    Montagu  &  Macarthur's  Reports. 

Mirch.  D.  &  S.     MirchaU's  Doctor  and  Student 

Monteaq.     Montesquieu,  Esprit  dee  Loia. 

Moo.  &  Malk.     Moody  &  Malkin's  Reports. 

Moo.  &  Bob.     Moody  &  Robinson's  Reports. 

Moore  A.  C.     Moore's  Appeal  Cases. 

Moore  JR.  J.  B.  Moore's  Reports  of  Cases  de- 
cided in  the  Court  of  Common  Pleas. 

Moore  &  Payne.  Moore  &  Payne's  Reports  of 
Cases  in  C.  P. 

Moore  &  Scott.  Moore  <&  Scott's  Reports  of  Cases 
In  C.  P. 

Mor.  Diet.  Deo.  Morison's  Dictionary  of  Deei- 
■ions. 

Mor.  Pr.     Morehead's  Practice. 

Morr.  B.  Morris  on  Replevin;  also,  Morris's 
Reports. 

Mort.  Vend.  Morton's  Law  of  Vendors  and 
Purchasers  of  Chattels  Personal. 

Mo8.     Mosely's  Reports. 

MSS.    Manuscripts;  as,  Lord  Colchester's  MSS. 

Mun.     Municipal. 

Munf,  B.     Munford's  Reports. 

Myl.  &  Cr.     Mylne  &,  Craig's  Reports. 

Myl.  &  Keen.   Mylne  &  Keen's  Chancery  Reports, 

N.    Number.    N.,  or  Nov.    Novella.    The  Novels. 

N.  A.     Non  Allocatur, 

N.  B.     Nulla  Bona. 

N.  Benl.    New  Benloe.     See  Reports,  Benloe. 

N.  G.  Cos.     North  Carolina  Cases. 

N.  C.  Law  Bep.    North  Carolina  Law  Repository. 

N.  G.  Term  B.  North  Carolina  Term  Reports. 
This  volume  is  sometimes  cited  2  Tayl. 

N,  Chipm.  B.    N.  Chipman's  Reports. 

N.  E.  I.     Non  est  inventus. 

N.  li.     New  Hampshire. 

N.  H.  &  G.     NichoU,  Hare  <fc  Carrow's  Reports. 

N.  J.     New  Jersey. 

N.  L,  Nelson's  edition  of  Lutwyche's  Reports ; 
also,  Non  liquet. 

N.  &  M.     Neville  &  Manning's  Reports. 

N.  &  M'G.     Nott  &  M'Cord's  Reports. 

N.  &  P.     Neville  &  Perry's  Reports. 

N.  P.     Nisi  Prius. 

N.  B.f  or  New  B.  New  Reports;  the  new  series, 
or  4  &  5  Bos.  &  Pull.  Rep.,  are  cited  N.  B. 

N.  S.     New  Series. 

N.  Y.  New  York.  N.  T.  Go.  New  York  Code. 
N.  Y.  Dig.  New  York  Digest.  N.  Y.  Bev.  St.  New 
York  Revised  Statutes.  N  Y.  Term  B.  New  York 
Term  Reports.  N.  Y.  B.  New  York  Reports; 
Court  of  Appeals. 

Nar.  Gonv.     Nares  on  Convictions. 

Naeh.  PI.  &  Pr.     Nash's  Pleading  and  Practice. 

Nd.     Newfoundland. 

Nd.  B.     Newfoundland  Reports. 

Neal  F.  &  F.  Neal's  Feasts  and  Fasts:  an 
Essay  on  the  Rise,  Progress  and  Present  State  of 
the  Laws  relating  to  Sundays  and  other  Holidays, 
and  other  Days  of  Fasting. 

Nels.  Nelson.  NeU.  Ahr.  Nelson's  Abridg- 
ment. Nels.  Lex  Maner.  Nelson's  Lex  Manerio- 
rum.     NelB.  B.     Nelson's  Reports. 

Nem,  con.     Nemine  contradicente, 

Nem,  din.     Nemine  dieseutieiite. 

Nev,  &  Mann.     Neville  &  Manning's  Reports. 

Nkv.  &  Per.     Neville  &  Perry's  Reports. 
Neio   Benl.      Benloe's   Reports.     See    Reports, 
Benloe, 
New  Br.     New  Brunswick. 

New  Bep.  New  Reports.  A  continuation  of 
Boaauquet  <fc  Puller's  Reports.  See  Abbreviations, 
B.&  P. 


Newl.  Gh.  Pr,    Newland's  Chancery  Practice. 

Newl.  Gontr.     Newland's  Treatise  on  Contracts. 

Newm.  GoTVD,     Newman  on  Conveyancing. 

New  Seaa.  Gaa.     New  Session  Cases. 

Ni.  Pri.     Nisi  Prius. 

Nich.  Adult.  Boat,  Nicholas  on  Adulterine  Baa- 
tardy. 

Nich.  Har,  &  Gar,  Nicholl,  Hare  &>  CarroVf 
Reports. 

Nieni  Gul.  Nient  culpable  (Old  French).  Not 
guilty. 

JVix.  F,     Nixon's  Forms. 

No.  G.     North  Carolina. 

Nol.  P.  L.     Nolan's  Poor-Laws, 

No^.  B.  Nolan's  Reports  of  Cases  relative  to  th« 
Duty  and  Office  of  Justice  of  the  Peace. 

Non.  Gul.     Non  Gulpabilia.     Not  guilty. 

North.  Northington's  Reports.  Properly  cited 
Gaa.  temp.  North. 

Nott  t&  M'Gord.     Nott  &  M'Cord's  Reports. 

Nott  Mech.  L.  L,  Nott  on  the  Mechanic's  Liea 
Law. 

Nov,    Novella.     The  Novels. 

Nov.  Bee.  Noviaimi  Becopilacion  de  las  Leyea  d* 
Eepafla. 

Noy  Max.   Noy's  Maxims.  Noy  B.  Noy's  Reporta. 

0.  Benl.     Old  Benloe.     See  Reports,  Benloe, 

0.  Bridg.     Orlando  Bridgman's  Reports. 

0.  G.  Old  Code.  The  Civil  Code  of  Louisiana 
of  1808  is  so  denominated. 

0,  N.  B.  Old  Natura  Brevium.  See  Abbrevia- 
tions, Vet.  N.  B.,  Old  Natura  Brevium. 

0.  Ni.  These  letters,  which  are  an  abbreviation 
for  oneratur  nisi  habent  axtfficientem  exonerationemj 
are,  according  to  the  practice  of  the  English  Exche- 
quer, marked  upon  each  head  of  a  sheriflPs  account 
for  issues,  amerciaments,  and  mesne  profits.  Coke, 
4  Inst.  116. 

Oblig.     Obligations. 

O'Brien  M.  L.     O'Brien's  Military  Law. 
O'Neall  Neg.  L.      O'Neall's  Negro  Law  of  S. 
Carolina. 

Observ.     Observations. 
Of.     Office.     Off.  Br.      O^dna  Brevium. 
Of.  Ex.     Wentworth's  Office  of  Executors. 
Ohio.     Ohio. 

01.  Gon.     Oliver's  Conveyancing. 
Ofdn.     Oldnall's  Welsh  Practice. 

Oliph.  Hors.     Oliphant's  Law  of  Horses,  &c. 

Onel.  N.  P.     Onslow's  Nisi  Prius. 

Opin.  Atty.  Gen.  Opinions  of  the  Attomeya 
General. 

Ord.  Amat.     Ordinance  of  Amsterdam. 

Ord.  Ant.     Ordinance  of  Antwerp. 

Ord.  Bilb.     Ordinance  of  Bilboa. 

Ord.  Ch.     Orders  in  Chancery. 

Ord.  Cla.     Lord  Clarendon's  Oidcrs. 

Ord.  Copenh.     Ordinance  of  Copenhagen 

Ord.  Cor.     Orders  of  Court. 

Ord.  Flor.     Ordinances  of  Florence. 

Ord.  Gen.     Ordinance  of  Genoa. 

Ord.  ffamb.     Ordinance  of  Hamburgh. 

Ord.  Koniga.     Ordinance  of  Konigsberg. 

Ord.  Leg.     Ordinances  of  Leghorn. 

Ord.  de  la  Mer.  Ordonnance  de  la  Marine  io 
Louis  XIV. 

Ord.  Port.     Ordinances  of  Portugal. 

Ord.  Priis.     Ordinances  of  Prussia. 

Ord.  Bott.     Ordinances  of  Rotterdam. 

Ord.  Sioed.     Ordinances  of  Sweden. 

Ord  Ua.     Ord  on  the  Law  of  Usury. 

Oreg.     Oregon. 

Orfil.  Med,  Jur,""  Orfila's  Medical  Jurisprudenoe. 

Grig,     Original. 

Ough.     Oughton's  Ordo  Judidorum. 

Overt.  B.     Overton's  Reports. 

Ow.     Owen's  Reports. 

Otoen  Bankr,     Owen  on  Bankruptcy. 

P.     Page,  or  Part;  also,  PaachaliSf  Easter  Term. 
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A  Stnart'8  ChsLnoerf  Beports;  also,  Searle  i  Smith's 
Probate  and  Divorce  Reports. 

Sa.  &  Scul.     Sansse  &  Scnlly's  Beports. 

Salk.     Salkeld's  Boports. 

Sand  Eq.     Sand's  Suit  in  Equity. 

Sand.  U.  &  T.     Sanders  on  Uses  and  Trusts. 

Sandf.  Ent.     Sandford  on  Entails. 

Sandl.  St.  Pap.     Sandler's  State  Papers. 

Sant.  de  Aesec.     Santerna,  de  Aaaecurationibua. 

Saund.  PI.  &  Ev,  Saunders'  Treatise  on  the  Law 
of  Pleading  and  Evidence. 

Sav.  Dr.  Bom.     Savigny,  Droit  Bomain. 

Sav.  Dr.  Rom.  M.  A.  Savigny,  Droit  Bomain 
au  Moyen  Age. 

Sav.  Hiet.  Rom,  Law.  Savigny's  History  of  the 
Roman  Law  during  the  Middle  Ages.  Translated 
from  the  German  of  Carl  von  Savigny,  by  B.  Cath- 
sart. 

iS'axt.  Ch.  R.     Saxton's  Chancery  Beports.    . 

Say.  Sayer's  Beports.  Sa,y.  Costa.  Sayer'sLaw 
of  Costs. 

Sayle  Pr.     Sayle's  Practice  in  Texas. 

j^cac.  de  Cam.     Scaccia  de  Cambiis. 

Scam.  Rep.  Soammon's  Beports  of  Cases  argued 
and  determined  in  the  Supreme  Court  of  Illinois. 

Sean.  Mag.     Scandalum  Magnatum. 

Sch.  &  Lef.     Schoales  &  Lefroy's  Beports, 

Scheiff.  Pr.     ScheiflFer's  Practice. 

Sehm.  G.  L.  Schmidt's  Civil  Law  of  Spain  and 
Mexico. 

Sei,  Fa.     Scire  Faciaa. 

Sci.  fa,  ad  die.  deb.  Scire  faciaa  ad  diaproban- 
dum  debitum. 

Soil,     Scilieetf  i.e.  ache  licet.     That  is  to  say. 

Sco.  iV.  R.     Scott's  New  Beports. 

Scot.  Jur.     Scottish  Jurist. 

Scott  R.     Scott's  Beports. 

Scriv,  Gopyh.     Scriven's  Copyholds. 

Seat.  F.  Ch.     Seaton's  Forms  in  Chancery. 

Sec.     Section. 

Sec.  Leg.     Secundum  Legem.     According  to  law. 

Sec.  Reg.    Secundum  Regulam.   According  to  rule. 

Sedgw.  Dam.     Sedgwick  on  Damages. 

Sedgw.  Stat.  Sedgwick  on  Statutory  and  Con- 
stitutional Law. 

Sel.  Ga,  Chan,  Select  Cases  in  Chancery.  See 
S,  G,  G, 

Seld.  Mar,  Gla,     Selden's  Mare  Clausum. 

Seld,  R,     Selden's  Beports. 

Self.  Tr,     Selfridge's  Trial. 

Sell.  Pr,     Sellon's  Practice  in  K.  B.  and  C.  P. 

Selw,  N,  P,  Selwyn's  Nisi  Prius.  Selw,  R, 
Selwyn's  Beports.  These  Beports  are  usually  cited 
M,  &  S,     Maule  and  Selwyn's  Beports. 

Sem,  or  Semb.    Semble.     It  seems. 

Sen.     Senate. 

Seg,    Sequentia,  Following.  Sequitur,  It  follows. 

Serg,  Sergeant.  Serg.  Att.  Sergeant  on  the  Law 
of  Attachment.  Serg,  Const.  Law,  Sergeant  on 
Constitutional  Law.  Serg,  Land  L,  Sergeant  on 
4he  Land  Laws  of  Pennsylvania.  Serg,  &  Lotvb, 
Sergeant  &  Lowber's  edition  of  the  English  Com- 
mon Law  Beports :  more  usually  cited  Em/.  Com. 
Law  Rep.  Serg.  &■  Rawle,  or  S.  &  R.  Beports  of 
Cases  adjudged  in  the  Supreme  Court  of  Pennsyl- 
vania. By  Thomas  Sergeant  and  William  Bawle,  Jun. 

Seaa.  Ga.  Sessions  Cases  in  K.  B.,  chiefly  touch- 
ing Settlements. 

Set.  Dec.     Seton  on  Decrees. 

Share.  Bl.  Com.  Sharswood's  Blaokstone ;  cited 
in  this  work  Sharawood  Blacket.  Gomm. 

Share,  Lee.     Sharswood's  Lectures. 

Shaw  &  Dunl,  Shaw  &  Dunlop's  Scotch  Re- 
ports. 

Shaw  &  Mad,     Shaw  k  Maclean's  Beports. 
Sluim  B,     Shaw's  Beports. 

Shaw,    W.  &   0,     Shaw,  Wilson    k   Courtenay's 
Reports. 
Shelf,    Shelford.    Shelf,  Lun.    Shelford  on  Lu- 


nacy. Shelf,  Mart.  Shelford  on  the  Law  of  Mort 
main.  Shelf,  Bailw.  Shelford  on  Bailwaya.  Shelf. 
B.  Pr,     Shelford  on  Real  Property. 

Shep,  To.     Sheppard's  Touchstone. 

Shepl.  R,    Shepley's  Reports. 

Sher,     Sheriff. 

Shub.  Jur.  Lit,     Shubaek  de  Jure  Littoria. 

Sim.  &  Stu,    Simon  k  Stuart's  Chancery  Beports. 

Skene  Verb.  Sign.  Skene  de  Yerhorum  Signijiea- 
tione  ;  An  Explanation  of  Terms,  Difficult  Words,  e.o. 

Skin,     Skinner's  Beports. 

Skirr,  U,  Shff,  Skirrow's  Complete  Practical 
Under-Sherifr. 

Slade  R.  Blade's  Beports ;  more  usually  cited 
Vermont  Beports.     See  Reports,  Vermont. 

Snied,  &  Marah,     Smedes  k  Marshall's  Beports. 

Smed,  &  Marah.  Ch.  R.  Smedes  k  Marshall's 
Chancery  Reports. 

Smith  Act.     Smith's  Action  at  Law. 

Smith  &  Baity.     Smith  k  Batty's  Beports, 

Smith  G,  P,  R,  Smith's  New  York  Beports  in 
the  Court  of  Common  Pleas. 

Smith  Ch,  Pr,     Smith's  Chancery  Practice. 

Smith  Gomp,     Smith's  Compendium. 

Smith  Gontr.     Smith  on  Contracts. 

Smith  Eq.     Smith's  Equity. 

Smith  Ex.  Int.     Smith  on  Executory  Interests. 

Smith  For.  Med.     Smith's  Forensic  Medicine. 

Smith  Hinta.  Smith's  Hints  for  the  Examina- 
tion of  Medical  Witnesses. 

Smith  L,  &  T,    Smith  on  Landlord  and  Tenant. 

Smith  M,  L,     Smith  on  Mercantile  Law. 

Smith  N,  Y.  R,  Smith's  New  York  Beports, 
Court  of  Appeals. 

Smith  Pat,     Smith  on  the  Law  of  Patents. 

Smith  R.  Smith's  Beports  in  K.  B.,  together 
with  Cases  in  the  Court  of  Chancery. 

Smith  Stat.  Smith  on  Statutory  and  Constitu- 
tional Law. 

Smith  Wie.  R.     Smith's  Wisconsin  Beports. 

Smyth  R.     Smyth's  Beports. 

Sneed  R.     Sneed's  Beports. 

Sol,     Solutio,     The  answer  to  an  objection. 

Sol,  J,     Solicitor's  Journal. 

South  Car,  R,     South  Carolina  Reports. 

South,  R.     Southard's  Reports. 

,5^.  Lawa.     Spirit  of  Laws,  by  Montesquieu. 

Spel.  Feuda.     Spelman  on  Feuds. 

Spel,  Gl.     Spelman's  Glossary. 

Spence  Eq.  Jur.  Spence  on  the  Equitable  Juris- 
prudence of  Chancery. 

Sa.  (usually  put  in  small  letters,  at.).  Scilicet. 
That  is  to  say. 

St.f  or  Stat.     Statut-e. 

St.  Armand.  St.  Armand's  Historical  Essay  on 
the  Legislative  Power  of  England. 

St.  Cos.     Stillingfleet's  Cases. 

St.  Tr.     State  Trials. 

Stair  Inat.  Stair's  Institutions  of  the  Law  of 
Scotland. 

Stallm.  Elect,  Stallman  on  Election  and  Satis*- 
faction. 

Slant,  R,     Stanton's  Beports. 

Stark,  Starkie.  Stark.  Ev.  Stivrkie  on  the  Law 
of  Evidence.  Stark.  Gr.  PI.  Starkie's  Criminal 
Pleadings.  Stark,  R.  Starkie's  Beports.  Stark. 
SI,  Starkie  on  Slander. 

Stat,     Statutes. 

Stat,  Weat,     Statute  of  Westminster. 

Stath,  Abr,     Statham's  Abridgment. 

Staunf.,  or  Staunf.  P.  G.  Staunford's  Pleas  of  tha 
Crown.  ' 

Stearna,  R.  A.     Stearns  on  Beal  Actions. 

Steph.  Stephen.  Steph.  Gomm.  Stephen's  New 
Commentaries  on  the  Law  of  England.  Steph,  Gr. 
Law,  Stephen  on  Criminal  Law.  Steph,  PI,  Ste- 
phen on  Pleading.  Steph,  Proe,  Stephen  on  Procu- 
rations.   Steph,  N,  P,    Stephen's  Nisi  Prina. 

Steph,  Slav,     Stephens  on  Slavery. 
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Stev.  Av.     Stevens  on  Average. 

Stev.  &  Ben.  Ax.  Stevens  &  Benecke  on  Ave- 
rage. 

Stew.  &  Port.     Stewart  i  Porter's  Reports. 

Stem.  li.     Stewart's  Reports. 

Stock.  Oh.  B.    Stockton's  Chancery  Reports. 

Stone  B.  So.     Stone  on  Building  Societies. 

Stoiy.     Story's  (Wm.  W.)  Reports. 

Storg  Ag.  Story  on  Agency.  Story  Bail.  Story's 
Commentaries  on  tlio  Law  of  Bailments.  Story 
Bilh.  Story  on  Bills.  Story  Confl.  Story  on  the 
Conflict  of  Laws.  Story  Const.  Story  on  the  Con- 
Ititution  of  the  United  States.  Story  Eq.  Jur. 
Story's  Commentaries  on  Equity  Jurisprudence. 
Story  Eq.  PI.  Story's  Equity  Pleadings.  Story'B 
L.  V.  S,  Story's  edition  of  the  Laws  of  the  United 
States,  in  three  vols.  The  fourth  and  fifth  volumes 
are  a  continuation"  of  the  same  work,  hy  George 
Sharswood,  Esq.  Story  Part.  Story  on  Partner- 
ship. Story  Prom.  N.  Story  on  Promissory  Notes. 
Story  Sales.     Story  on  Sales. 

Story  Gontr.     Story  (Wm.  W.)  on  Contracts. 

Str.     Strange's  Reports. 

Str.  Hind.  Law.    Strange's  Hindoo  Laws. 

Stracc.  de  Mer.  Straccha  de  Mercatnra,  Navibua 
AsSecurationibuB. 

Strah.  Dom.  Strahan's  Translation  of  Domat's 
Civil  Law. 

Stroh.  Eq.  B.     Strobhart's  Equity  Reports. 

Strob.  R.     Strobhart's  Reports. 

Stroud  SI.     Stroud  on  Slavery. 

Stuart  {L.  C.)  B.  Reports  of  Cases  in  the  Court 
of  King's  Bench  in  the  Provincial  Court  of  Appeals 
of  Lower  Canada  and  Appeals  from  Lower  Canada 
before  the  Lords  of  the  Privy  Council.  By  George 
Okill  Stuart,  Esq. 

Sty.     Style's  Reports. 

Sngd,  Sugden.  Sugd.  Pdw.  Sugden  on  Powers. 
Sugd.  Vend.  Sugden  on  Vendors.  Sugd.  Lett.  Sug- 
den's  Letters. 

Sull.  Land  Tit.  Sullivan's  History  of  Land  Titles 
in  Massachusetts. 

Sull.  Lect.  Sullivan's  Lectures  on  the  Feudal 
Law  and  Constitution  and  Laws  of  England. 

Sum.     Summa,  the  summary  of  a  law. 

Supers.     Supersedeas, 

Supp.  Supplement.  Supp.  Vee.  Jr.  Supplement 
to  Vesey  Junior's  Reports. 

Swab.  &  Trist.     Swabey  &  Tristram's  Reports. 

Swan  Eccl.  Cts.  Swan  on  the  Jurisdiction  of 
Ecclesiastical  Courts. 

Swan  Just.     Swan's  Justice. 

Swan  Pr.     Swan's  Practice. 

Sweet  Wills,     Sweet's  Popular  Treatise  on  Wills. 

Swi/t'a  Ev.     Swift's  Evidence. 

Swi/t'a  Syst.  Swift's  System  of  the  Laws  of  Con- 
necticut. Swifts  Dig,  Swift's  Digest  of  the  Laws 
of  Connecticut. 

Swinb,  Swinburne  on  the  Law  of  Wills  and  Tes- 
taments. This  work  is  generally  cited  by  reference 
to  the  part,  book,  chapter,  &c.  Swinb,  Des,  Swin- 
burne on  the  Law  of  Descents.  Swin,  Mar,  Swin- 
burne on  Marriage;  or  Swinb,  Spo,  Swinburne 
on  Spousals. 

T.     Title. 

T.  iH  O.     Tyrwhitt  &  Granger's  Reports. 

f.  &  M.     Temple  k  Mew's  Reports. 

T.  &  P.     Turner  k  Phillips'  Reports. 

T.  Jo,     Sir  Thomas  Jones'  Reports. 

T,  L.     Termes  de  la  Ley,  or  Terms  of  the  Law. 

T.  B.  Term  Reports.  Ridgeway's  Reports  are 
sometimes  cited  Irish  T.  B.     Also,  Teste  Bege. 

T.  &  B.     Turner  A  Russell's  Chancery  Reports. 

T.  B.  E.,  or  T.  E.  R.  Tempore  Begis  Edwardi, 
This  abbreviation  is  frequently  used  in  Domesday 
Book,  and  in  the  more  ancient  law  writers.  See 
Tyrrell's  Hist.  Eng.,  Intro,  viii.  p.  49.  See  also 
Coke  Litt.  86,  a,  where,  in  a  quotation  from  Domes- 
day Book,  this  abbreviation  is  interpreted   Terra 


Regis  Edwardi;  but  in  Cowel's  Diet.,  verb.  Revelaml, 
it  is  said  to  be  wrong. 

T.  Raym.     Sir  Thomas  Raymond's  Reports. 

Tail  Ev.     Tait  on  Evidence. 

Taml.  Ev.  Tamlyn  on  Evidence,  principally  with 
Reference  to  the  Practice  of  the  Court  of  Chancery 
and  in  the  Master's  Office. 

Taml.  T.  Y,     Tamlyn  on  Terms  for  Years. 

Tann.  R.     Tanner's  Reports. 

Tapp.  Hand.     Tapping  on  Mandamus. 

Tate  Am.  F.     Tate's  American  Form  Book. 

Tate  Dig.     Tate's  Digest. 

Tayl.  Taylor.  Tayl.  Civ.  L.  Taylor's  Civil 
Law.  Tayl.  Ev.  Taylor  on  Evidence.  Tayl,  Govern, 
Taylor  on  Government.  Tayl.  Law  Glo.  Taylor's 
Law  Glossary.  Tayl.  L.  &  T.  Taylor's  Treatise  on 
the  American  Law  of  Landlord  and  Tenant.  Tayl. 
Med.  Jur,  Taylor's  Medical  Jurisprudence.  Tayl, 
Poia.  Taylor  on  Poisons.  Tayl.  B.  Taylor's  North 
Carolina  Reports.     Tayl.  Wills.     Taylor  on  Wills. 

Tech.  Diet.     Crabb's  Technological  Dictionary. 

Tenn.     Tennessee. 

Tex.     Texas. 

Th.  Thomson's  Scotch  Law;  also,  Thelvall's 
Digest. 

Th.  Br.     Thesaurus  Brevium, 

Th.  Dig.     Thelvall's  Digest. 

Thach.  Grim.  Gas.     Thacher's  Criminal  Cases, 

Theo.  Prea.  Pr.,  or  Theo.  Prea.  Proof.  Theory  of 
Presumptive  Proof,  or  an  Inquiry  into  the  Nature 
of  Circumstantial  Evidence. 

Tho.  Co.  Litt.  Coke  upon  Littleton;  newly  ar- 
ranged on  the  plan  of  Sir  Matthew  Hale's  Analysis. 
By  J.  H.  Thomas,  Esq. 

Tho,  U.  J.     Thomas  on  Universal  Jurisprudence. 

Thomp.  Billa.     Thompson  on  Bills. 

Thomp.  Dig.     Thompson's  Digest. 

Thorn.  Gonv.     Thornton's  Conveyancing. 

Tidd  Pr.     Tidd's  Practice. 

Till.  Prec.     Tillinghast's  Precedents. 

Till.  &  Yat.  App.  Tillinghast  &  Yates  on  Ap- 
peals, &G. 

Tit.     Title. 

Toll.  Ex.     Toller  on  Executors. 

Toml.Jj.D.     Tomlin's  Law  Dictionary. 

Touchs.     Sheppard's  Touchstone. 

Toull.  Le  Droit  Civil  Fran^ais  auivant  I'ordre 
du  code  s  ouvrage  dana  lequel  on  a  tach&  de  reunir 
la  thSorie  a  la  practique.  Par  M,  C.  B.  M.  Toul- 
lier.  This  work  is  sometimes  oited  Toull.  Dr.  Civ. 
Er.  liv.  3,  t.  2,  c.  1,  n.  6 ;  at  other  times,  3  Toull.  n. 
86,  which  latter  signifies  vol.  3  of  Toullier's  works. 
No.  86. 

Town.  Townshend.  Town.  Go.  Townshend's 
Code.  Town.  PI.  Townshend's  Pleading.  Town, 
Pr,     Townshend's  Practice. 

Tr.  Eq.  Treatise  of  Equity ;  the  same  as  Fon- 
blanque  on  Equity. 

Tr.  &  H.  Pr.     Troubat  &  Haley's  Practice. 

Tr.  &  H.  Prec.  Troubat  &  Haley's  Preoedentj 
of  Indictments,  <fco. 

Traill  Med.  Jur.  Outlines  of  a  Course  of  Leo- 
tures  on  Medical  Jurisprudence.  By  Thomas  Stew- 
art Traill,  M.D. 

Trat.  Jur.  Mer.  Tratade  de  Jurisprudentia  Mer- 
cantil. 

Tread.  B.     Treadway's  Reports. 

Treb.  Jur.  de  la  Med,  Jurisprudence  de  la  Mide- 
cine,  de  la  Chimrgie,  et  de  la  Pharmaeie,  Par 
Adolphe  Trebuohet. 

Trem,     Tremaine's  Pleas  of  the  Crown. 

Trevor  Tax,  Sue.    Trevor  on  Taxes  on  Succession. 

Tri.  Bish.     Trial  of  the  Seven  Bishops. 

Tri.  per  Pais.     Trials  per  Pais. 

Trin.     Trinity  Term. 

Troub,  Lim,  Part,  Troubat  on  Limited  Partner- 
ship. 

Tuck,  Bl.  Com,  Blaokstone's  Commentaries,  edit- 
ed by  Judge  Tucker. 
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TiieK  Led,     Tucker's  Lectures. 
Tuck.  PI.     Tucker's  Pleading. 
Tud.  Lead,  Cob,     Tudor's  Leading  Gases  on  Mer- 
cantile and  Maritime  Law. 

Turn.  &  Pkill.     Turner  &  Phillips'  Reports, 
Tyl,  £,     Tyler's  Reports. 
T//no,     Tyrwhitt's  Exchequer  Reports. 
Tyrw.  &  Gr,     Tyrwhitt  and  Granger's  Reports. 
Tyt  Mil.  Law,     Tytler's  Essay  on  Military  Laws 
and  the  Practice  of  Military  Courts  Martial. 
U,  K.     United  Kingdom. 
TJ.  S,     United  Status  of  America. 
U.  S.  Crivi.  Di(f.    United  States  Criminal  Digest. 
U.  S.  Dig.     United  States  Digest.     See  Mete.  & 
Perk.  Dig. 

U,  S.  Eq,  Dig,     United  States  Equity  Digest. 
U,  S,  Stat,     United  States  Statutes  at  Large. 
Vlt.     Ultimo,  uliimn,  the  last ;  usually  applied  to 
the  last  title,  paragraph,  or  law. 

Umfrev,  Off,  Car,    Umfreville's  Office  of  Coroner. 
Under  Sher.     Under  Shoriif :  containing  the  Office 
and  Duty  of  High  Sheriff,  Under  Sheriffs  and  Bailiffs. 
Ux.  et.     Et  uxor.,  et  uxorem.     And  wife. 
V.     Vertm.    Against ;  a^,  A  B  v.  C  D.   Also,  Ver- 
liculo,   in   such    a  verse.     Also,    Vide,   see.    Also, 
Voce.     See  Snelman,  Gloss.  Caneellarius, 
V,  &  B,     Vesey  k  Beames'  Reports. 
V,  &  S,     Vernon  A  Scriven's  Reports. 
V.  G.     Vioe-Chancellor. 
Ta.     Virginia.     Ya,  Cas,     Virginia  Cases. 
Val,  Com.     Valen's  Commentaries. 
Yan  Heyth.  Mar.  Ev.     Van  Heythusen's  Essay 
upon  JUarine  Evidence  in  Courts  of  Law  and  Equity. 
Yan  Ness.     Van  Ness's  Prize  Cases. 
Yan  Sand.  PI.     Van  Sandvoord's  Pleadings. 
Yan  Sand.  Prec.     Van  Sandvoord's  Precedents. 

Yand.  Jud.  Pr.   Vanderlinden's  Judicial  Practice. 
Vatt.,  or  Yattel.     Vattel's  Law  of  Nations. 

Ya\ig\.     Vaughnn's  Reports. 

Yend.  Ex.      Venditioni  Exponaa, 

Verm.  R,     Vermont  Reports. 

Yern,     Vernon's  Reports. 

Vent,  &  Scriv.     Vernon  &   Scriven's  Reports  of 
Cuses  in  the  King's  Courts,  Dublin. 

Verpl.  Contr,     Verplanck  on   Contracts. . 

Yerpl,  Ev,     Verplanck  on  Evidence. 

Yen,     Vesey  Senior's  Reports.     See  Reports. 

Yea,  Jr,     Vesey  Junior's  Reports.    See  Reports. 

Yea.  &  Bea,     Vesey  &  Beames'  Reports. 

Yet,  N,  B,     Old  Natura  Brevium. 

Yid,     Vidian's  Entries.     Also,  See. 

Yin,  Abr,     Viner's  Abridgment. 

Yin,  Supp,    Supplement  to  Viner's  Abridgment. 

Yinn,     Vinnius. 

Viz,     Videlicet,  that  is  to  say. 

Yoc,      Voce,  or  vocem, 

Yoorh,  Co,     Voorhies'  Code. 

Ya,     Veraua,     Against. 

Vt,     Vermont. 

W,  1.  W,  2.     Statutes  of  Westminster,  1  and  2. 

W,  C  C,  R,   Washington's  Circuit  Court  Reports. 

IF.  (fc  C,     Wilson  &  Courtnay's  Reports. 

W,  H,  &  Q,     Welsby,  Hurlstone  i,  Gordon's  Re- 
ports. 

Yf,  Jo,     Sir  William  Jones'  Reports. 

W,  Kel,     William  Kelynge's  Reports. 
■     W,  &  M,     William  and  Maty. 

W,  &  M,  R.     Woodbury  k  Minot's  Reports 

W,  &  S.     Wilson  &  Shaw's  Reports  of  Cases  de- 
cided in  the  House  of  Lords. 

W.  S.     Weekly  Reporter. 

Wat/.  Part.     Walford's  Treatise  on  the  Law  re- 
specting Parties  to  Action. 

Waif,  Railw,     Walford  on  Railways. 

Walk,  Am,  -L,,  or  Walk,  Introd,    Walker's  Intro- 
duction to  American  Law. 

Walk,  Ch,  Ca,     Walker's  Chancery  Cases. 

Walk,  R.     Walker's  Reports. 

Ward  Leg,     Ward  on  Legacies. 


Ward,  R,     Warden's  Reports. 

Warr,  Bl,     Warren's  Blackstone. 

Warr,  L.  S,     Warren's  Law  Studies. 

Waehb,  Washburn.  Waahb.  R,  Washburn'* 
Vermont  Reports.  Waahb,  Real  Prop,  Wash- 
burn's Real  Property.  Waahb,  Eaaem.  Washburn  on 
Easements  and  Servitudes.' 

Wat,  Juat,     Waterman's  Justice. 

Watk,  Conv,  Watkin's  Principles  of  Convey- 
ancing. 

Watk.  Cop.     Watkin's  Copyhold. 

Wata,  Watson.  Wata,  Arb,  Watson  on  the  Law 
of  Arbitrations  and  Awards.  Wata,  Cler,  Law. 
Watson's  Clergyman's  Law.  Wata,  Part,  AVatson 
on  the  Law  of  Partnership.  Wala,  Shff,  Watson 
on  the  Law  relating  to  the  Office  and  Duty  of 
Sheriff. 

Welf,  Eq,  Plead,     Welford  on  Equity  Pleading. 

Wellw.  Abr,  Wellwood's  Abridgment  of  Sea 
Laws. 

Went,  Wentworth.  Wentw,  Off,  Ex.  Wentworth's 
Office  of  Executor.  Wentw.  PI.  Wentworth's  Sys- 
tem of  Pleading. 

Weak,  Ins,     Weskett  on  the  Law  of  Insurance. 

Weet  Pari,  R,     West's  Parliamentary  Reports. 

West  R,  West's  Reports  of  Lord  Chancellor 
Hardwieke. 

West  Symh,  West's  Symboliography,  or  a  De- 
scription of  Instruments  and  Preredents.  In  two 
parts. 

Weatl,  Confl,     Westlake's  Conflict  of  Laws. 

Weatm,  Westminster.  Wealm,  ].  Weatminatet 
primua, 

Weyt,  Av,     Quintan  Van  Weytsen  on  Average. 

Whart,  Wharton.  Whart.  Conv.  Wharton's 
Conveyancing.  Whart.  Cr.  Law.  Wharton  on  the 
Criminal  Law  of  the  United  States.  Whart,  Big, 
Wharton's  Digest.  Whart,  Horn.  Wharton  on 
Homicide.  Whart,  Laio  Lex,  Wharton's  Law  Lexi- 
con, or  Dictionary  of  Jurisprudence.  Whart,  Prec 
Wharton's  Precedents  of  Indictments.  IVhart,  R, 
Wharton's  Reports.  Whart,  St.  Tr.  Wharton's 
State  Trials.  Whart.  &  StilU.  Wharton  &  Stillg's 
Medical  Jurisprudence. 

Wheat.  Wheaton.  Wheat.  R.  Wheaton's  Re- 
ports. Whf.at.  Capt.  Wheaton's  Digest  of  the 
Law  of  Maritime  Captures  and  Prizes.  Wheat. 
Hiat,  L.  N.  Wheaton's  History  of  the  Law  of  Na- 
tions, in  Europe  and  America.  Wheat.  Int  L. 
Wheaton's  International  Law. 

Wheel.  Wheeler.  Wheel.  Abr.  Wheeler's  Abridg- 
ment. Wheel.  Cr.  Caa.  Wheeler's  Criminal  Law. 
Wheel.  Slav.     Wheeler  on  Slavery. 

Whiah,  L.  D.     Whishaw's  Law  Dictionary. 

Whit.  Eq.  Pr.     Whitworth's  Equity  Precedents. 

Whit.  Lien.     Whitaker  on  the  Law  of  Lien. 

Whit,  Trana,    Whitaker  on  Stoppage  in  Transitu. 

White  New  Coll,  A  New  Collection  of  the  Laws, 
Charters,  and  Local  Ordinances  of  the  Governments 
of  Great  Britain,  France.  Spain,  Ac. 

White  Rec.     White's  Recopilacion. 

Whitm,  B.  L.     Whitmarsh's  Bankrupt  Law. 

Wicq.  L'Amhaaaadeur  et  eea  fonetiona,  jjoi  le 
Wicquefort.  ^ 

Wig,  Biac,     Wigram  on  Discovery. 

Wig,  Wilh,     Wigram  on  Wills. 

Wightw.   Wightwioh's  Reports  in  the  Exeheqier. 

Wile,  Mun.  Cor.  Wilcock  on  Municipal  Corpo- 
rations. 

Wile,  B,    Wilcox's  Reports. 

Wild.  Int,  L,     Wildman's  International  Law. 

Wilk,  Leg,  Ang,  Sax,  Wilkin's  Leges  Anglo- 
Saxonicse. 

Wilk,  Lim.     Wilkinson  on  Limitations. 

Wilk.  Pub.  Funda,  Wilkinson  on  the  Law  re- 
lating to  Public  Funds,  including  the  Practice  of 
Distringas,  Ac. 

Wilk,  Replev,  Wilkinson  on  the  Law  of  Rb 
plevin. 
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Will.  Auct.    Williams  on  the  Law  of  Anotiona. 
Will.  Eq.  PI.    Willes'  Treatise  on  Equity  Plead- 
ings. 

Will.  Inter.     Willis  on  Interrogatoriee. 

Will.  L.  D.     Williams'  Law  Dictionary, 

Will.  Per.  Pr.  Williams'  Principles  of  the  Law 
of  Personal  Property. 

Will.  (P.)  li.     Peere  Williams'  Reports. 

Willard  Eq.     Willard's  Equity. 

Willard  Ex.    Willard  on  Executors. 

Willc.  Off.  Gomt.  Willoook  on  the  Office  of  Con- 
stable. 

Wilh  Clr.  Ev.   Wills  on  Circumstantial  Evidence. 

H'lVni.  Jiidj/.  Wilmot's  Notes  of  Opinions  and 
Judgments. 

Wilni.  SJortg.     Wilmot  on  Mortgages. 

Wile.  Arb.    Wilson  on  Arbitrations. 

Wili.  &  Co.    Wilson  &  Courtnay's  Reports. 

Wile.  &  Ska.  Wilson  &  Shaw's  Reports  decided 
in  the  iiouse  of  Lords. 

Wil«.  R.     Wilson's  Reports. 

Wila.  Usea.     Wilson  on  Springing  Uses. 

Win.  Winch's  Entries.    Win.  Ji.  Winch's  Reports. 

Wing.  Max.     Wingate's  Maxims. 

Wific.     Wisconsin. 

Wma.  Ex.    Williams  on  Executors. 

Wma.  Ju9t.    Wiiliama'  Justice. 

Wilts.  Pers.  Prop.   Williams  on  Personal  Property. 

WinB.  21.  P.    Williams  on  Real  Property. 

Wolff.  Inst.  Wolffius  Instltutiones  Juris  Katurse 
et  Gentium. 

Wood  Inat.,  or  Wood  Inst.  Com.  Wood's  In- 
stitutes of  the  Common  Law  of  England.  Wood 
Inst.  Civ.  Lam.     Wood's  Institutes  of  the  Civil  Law. 

Wood.  &  Min,  Rep.   Woodbury  <&  Minot's  Reports. 

Wooddes.  Wooddeson.  Wooddes.  El.  Jar.  Wood- 
deson's  Elements  of  Jurisprudence.  Wooddes,  Led. 
Wooddeson's  Vinerian  Lectures. 

Woodf.  L.  &  T.  Woodfall  on  the  Law  of  Land- 
lord and  Tenant. 

Woodm.  R.  Woodman's  Reports  of  Criminal 
Cases  tried  in  the  Municipal  Court  of  the  City  of 
Boston. 

Wool.  Com.  Law.  Woolrych's  Treatise  on  the 
Commercial  and  Mercantile  Law  of  England. 

Wool.  L.  W.     Woolrych's  Law  of  Waters. 

Wool.  Waya.    Woolrych  on  Ways. 

Worth.  Jar,  Worthiugton's  Inquiry  into  the  Power 
of  Juries  to  decide  incidentally  on  Questions  of  Law. 

Worth.  Pre.  Will.  Worthiugton's  General  Prece- 
dents for  Wills,  with  Practical  Notes. 

Wright  Ch.  R.     Wright's  Chancery  Reports. 

Wright  Fr.  Soc.     Wright  on  Friendly  Sncieties. 

Wright  Ten.    Sir  Martin  Wright's  Law  of  Tenures. 

W2/.  Pr.  Reg,     Wyatt's  Practical  Register. 

Wythe  Oh.  R.     Wythe's  Chancery  Reports. 
X.     The  decretals  of  Gregory  the  Ninth  are  de- 
noted by  the  letter  X,  thus,  X. 

y.  B.     Year  Books.     See  Reports. 

T.  &  0.   Younge  k  CoUyer's  Exchequer  Reports. 

y.  &  C.  N.  0.     Younge  &,  CoUyer's  Now  Cases. 

Y,  &  J.     Younge  &  Jervis'  Exchequer  Reports. 

Yo  &  Gnl.  Younge  &  CoUyer's  Exchequer  Reports. 

Yo.  &  Col.  N.  G.   Younge  &,  CoUyer's  New  Cases. 

Yo,  Rep.     Younge's  Reports. 

Yo.  &  Jer.     Younge  &  Jervis'  Reports. 
Zah.  R.     Zabriskie's  Reports. 
Zonch  Adin.     Zouch's  Jurisdiction  of  the  Admi- 
ralty of  England,  asserted. 

ABBREVIATORS.  In  eccl.  law.  Offi- 
cers whose  duty  it  is  to  assist  in  drawing  up 
the  Pope's  briefs,  and  reducing  petitions  into 
proper  form,  to  be  converted  into  Papal  Bulls. 

ABBROCHMENT.  In  old  Eng.  law. 
I'he  forestalling  of  a  market  or  fair. 

ABDICATION.     A  simple  renunciation 


of  an  office;  generally  understood  of  a  supreme 
office. 

James  II.  of  England,  Charles  V.  of  Germany, 
and  Christiana,  Queen  of  Sweden,  are  said  to  have 
abdicated.  When  James  II.  of  England  left  the 
kingdom,  the  Commons  voted  that  he  bad  abdicated 
the  government,  and  that  thereby  the  throne  had 
become  vacant.  The  House  of  Lords  preferred  the 
word  deaerted;  but  the  Commons  thought  it  not 
comprehensive  enough,  for  then  the  king  might 
have  the  liberty  of  returning. 

ABDUCTION.  Forcibly  taking  away  a 
man's  wife,  his  oliild,  or  his  female  maid.  3 
Sharswood,  Blaokst.  Comm.  443,  139-141. 

The  unlawful  taking  or  detention  of  any 
female  for  purposes  of  marriage,  concubinage, 
or  prostitution.     4  Stephen,  Comm.  129. 

'JChe  remedy  for  taking  away  a  man's  wife 
was  by  a  suit  by  the  husband  for  damages, 
and  the  oifender  was  also  answerable  to  the 
king.     3  Sharswood,  Blaokst.  Comm.  139. 

If  the  original  removal  was  without  consent, 
subsequent  assent  to  the  marriage  does  not 
change  the  nature  of  the  act. 

It  IS  stated  to  be  the  better  opinion,  that  if 
a  man  maiTies  a  woman  under  age,  without 
the  consent  of  her  father  or  guardian,  that  act 
is  not  indictable  at  common  law ;  but  if  chil- 
dren are  taken  from  their  parents  or  guard- 
ians, or  others  intrusted  with  the  care  of 
them,  by  any  sinister  means,  either  by  vio- 
lence, deceit,  conspiracy,  or  any  corrupt  or 
improper  practices,  as  by  intoxication,  for. the 
purpose  of  marrying  them,  though  the  parties 
themselves  consent  to  the  marriage,  such 
criminal  means  will  render  the  act  an  offence 
at  common  law.  1  East,  PI.  Cr.  458 ;  1  Kus- 
sell,  Crimes,  3d  ed.  701;  Roscoe,  Crim.  Ev. 
4th  Lond.  ed.  254. 

ABEARANCE,  Behavior;  as,  a  recog 
nizance  to  be  of  good  abearance,  signifies  to 
be  of  good  behavior.  4  Blackstone,  Comm. 
251,  256. 

ABEREMURDER.  In  old  Eng.  law. 
An  apparent,  plain,  or  downright  murder.  It 
was  used  to  distinguish  a  wilful  murder  from 
chance-medley,  or  manslaughter.  Spelman, 
Gloss.;  Cowel;  Blount. 

ABET.  In  crim.  law.  To  encourage  or 
set  another  on  to  commit  a  crime.  This  word 
is  always  applied  to  aiding  the  commission  of 
a  crime.  To  abet  another  to  commit  a  mur- 
der, is  to  command,  procure,  or  counsel  him 
to  commit  it.  Old  Nat,  Brev.  21 ;  Coke,  Litt. 
475, 

ABETTOR,  An  instigator,  or  setter  on  ; 
one  that  promotes  or  procures  the  commission 
of  a  crime.     Old  Nat.  Brev.  21. 

The  distinction  between  abettors  and  accessories 
is  the  presence  or  absence  at  the  commission  of  the 
crime.  Coke,  Litt.  475;  Cowel;  Fleta,  lib.  1,  cap. 
34.  Presence  and  participation  are  necessary  to 
constitute  a  person  an  abettor.  4  Sharswood,  Blacksl. 
Comm.  33;  1  HaU  N.  Y.  446;  Russ.  4  R.  Cr.  Cas. 
99;  9  Bingh.  k.  0.  440;  13  Mo.  382;  1  Wiic.  163; 
10  Pick.  Mass.  477. 

ABEYANCE  (Fr.  abbmjer,  to  expect) 
In  expectation,  remembrance,  and  contempla- 
tion of  law;  the  condition  of  a  freehold  when 
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there  is  no  person  in  being  in  'vrbom  it  is 
vested. 

In  such  cases  the  freehold  has  heen  said  to  be  in 
nubibus  (in  the  clouds),  and  in  gremio  legia  (in  the 
bosom  of  the  law).  It  has  been  denied  by  some 
that  there  is  such  a  thing  as  an  estate  in  abeyance. 
Fearne,  Cent.  Rem.  513.  See  also  the  note  to  2 
gharswuod,  Blackst.  Comm.  107. 

The  law  requires  that  the  freehold  should 
never,  if  possible,  be  in  abeyance.  Where 
there  is  a  tenant  of  the  freehold,  the  remain- 
der or  reversion  in  fee  may  exist  for  a  time 
without  any  particular  owner,  in  -whioh  case 
it  is  said  to  be  in  abeyance.  9  Serg.  &  R. 
Penn.  367 ;  3  Plowd,  29  a,  b,  35  a;  I  Wash- 
burn, Real  Prop.  47. 

A  parsonage  may  be  in  abeyance,  in  the 
United  States.  9  Cranch,  47;  2  Mass.  500; 
1  Washburn,  Real  Prop.  48.  So  also  may  the 
franchise  of  a  corporation.  4  Wheat.  691. 
So,  too,  personal  property  may  be  in  abeyance 
or  legal  sequestration,  as  in  case  of  a  vessel 
captured  at  sea  from  its  capture  until  it  be- 
comes invested  with  the  character  of  a  prize. 
1  Kent,  Comm.  102;  1  C.  Rob.  Adm.  139; 
8  id.  97,  n.  See  generally,  also,  5  Mass.  555 ; 
15  id.  464. 

ABIATICXTS  (Lat.).  A  son's  son;  a 
grandson  in  the  male  line.  Spelman,  Gloss. 
Sometimes  spelled  Aviaticus.  Du  Cange, 
Avius. 

ABIDING  BY.  In  Scotch  law.  A 
judicial  declaration  that  the  party  abides  by 
the  deed  on  which  he  founds,  in  an  action 
where  the  deed  or  writing  is  attacked  as 
forged.  Unless  this  is  done,  a  decree  that 
the  deed  is  false  will  be  pronounced.  Pater- 
son,  Comp.  It  has  the  effect  of  pledging  the 
party  to  stand  the  consequences  of  founding 
on  a  forged  deed.    Bell,  Diet. 

ABIGE  AT.  A  particular  kind  of  larceny, 
which  is  committed  not  by  taking  and  carry- 
ing away  the  property  from  one  place  to 
another,  but  by  driving  a  living  thing  away 
with  an  intention  of  feloniously  appropriating 
the  same. 

ABIG-BATORES.     See  Abigeus. 

ABIGBATUS.     See  Abigeus. 


ABIGBI.     See  Abigevs. 

ABIGBRB.     See  Abigeus. 

ABIGBUS  {lia.t.  abigere).  One  who  steals 
cattle  in  numbers. 

This  is  the  common  word  used  to  denote  a  stealer 
of  cattle  in  large  numbers,  which  latter  circumstance 
distinguishes  the  abigeus  from  the  fur,  who  was 
simply  a  thief.  He  who  steals  a  single  animal  may 
be  called /«r/  he  who  steals  a  flock  or  herd  is  an 
ttbigtnta.  The  word  is  derived  from  abigere,  to  lead 
or  drive  away,  and  is  the  same  in  signification  as 
A  bactor,  Abigeaiorea,  Abigatorea,  Abigei.  Du  Gauge ; 
Guyot,  Edp.  tJniv.j  4  Blackstone,  Comm.  2.39. 

A  distinction  is  also  taken  by  some  writers  de- 
pending upon  the  place  whence  the  cattle  arc  taken ; 
thus,  one  who  takes  cattle  from  a  stable  is  called/ur, 
Calrinus,  Lex,  Abigei. 

ABJ.UDICATIO  (Lat.  abjudicare).  A 
removal  from  court.  Calvinus,  Lex.  It  has  the 
{lame  signification  as  foris-judicatio  both  in 


the  civil  and  canon  law.     Coke,  Litt.  100  6, 
Calvinus,  Lex. 

ABJURATION  (Lat.  abjuratio,  from  atgu 
rare,  to  forswear).  A  renunciation  of  allegi- 
ance, upon  oath. 

In  Am.  law.  Every  alien,  upon  applica- 
tion to  become  a  citizen  of  the  United  States, 
must  declare  on  oath  or  affirmation  before  the 
court  where  the  application  is  made,  amongst 
other  things,  that  he  doth  absolutely  and  en- 
tirely renounce  and  abjure  all  allegiance  and 
fidelity  which  he  owes  to  any  foreign  prince, 
(fcc,  and  particularly,  by  name,  the  prince, 
&o.  whereof  he  was  before  a  citizen  or  subiect. 
Bawle,  Const.  98;  2  Story,  U.  S.  Laws,  850. 

In  Eng.  law.  The  oath  by  which  ^ny 
person  holding  oifice  in  England  is  obliged  to 
bind  himself  not  to  acknovnedge  any  right  in 
the  Pretender  to  the  throne  of  England.  1 
Blackstone,  Comm.  368. 

It  also  denotes  an  oath  abjuring  certain  doctrines 
of  the  church  of  Borne. 

In  the  ancient  English  law,  it  was  a  renunciation 
of  one's  country  and  taking  an  oath  of  perpetual 
banishment.  A  man  who  had  committed  a  felony, 
and  for  safety  fled  to  a  sanctuary,  might  within  forty 
days  confess  the  fact,  and  take  the  oath  of  abjuration 
and  perpetual  banishment:  he  was  then  transported. 
This  was  abolished  by  stat.  1  Jac.  I.  c.  25.  Aylifie, 
Parerg.  14. 

But  the  doctrine  of  abjuration  has  been  recog- 
nized at  least,  in  much  later  times.  1  Sharswood, 
Blackst.  Comm.  334,  368;  4  id.  56  j  11  East,  301 ;  2 
Kent,  Comm.  156,  n. ;  Termes  de  la  Ley. 

ABLBGATI.  Papal  ambassadors  of  the 
second  rank,  who  are  sent  with  a  less  exten- 
sive commission  to  a  court  where  there  are 
no  nuncios.  This  title  is  equivalent  to  envoy, 
which  see. 

ABNEPOS  (Lat.).  A  great-great-grand- 
son. The  grandson  of  a  grandson  or  grand 
daughter.     Calvinus,  Lex. 

ABNBFTIS  (Lat.).-  A  great-great-grand- 
daughter. The  granddaughter  of  a  grandson 
or  granddaughter.    Calvinus,  Lex. 

ABOLITION  (Lat.  abolitio,  from  abokre, 
to  utterly  destroy).  The  extinguishment,  ab- 
,  rogation,  or  annihilation  of  a  thing. 

In  the  civil,  French,  and  German  law,  abolition  ia 
used  nearly  syrionymously  with  pardon,  remission, 
grace.  Dig.  39.  4.  3.  3.  There  is,  however,  thia 
di&erence :  grace  is  the  generic  term ;  pardon,  ac- 
cording to  those  laws,  is  the  clemency  which  the 
prince  extends  to  a  man  who  has  participated  in  a 
crime,  without  being  a  principal  or  accomplice ;  re- 
miaaion  is  made  in  oases  of  involuntaiy  homicide?, 
and  self-defence.  Abolition  is  different :  it  is  used 
when  the  crime  cannot  be  remitted.  The  prince 
then  may  by  letters  of  abolition  remit  the  punish- 
ment, but  the  infamy  remains,  unless  letters  of  abo- 
lition have  been  obtained  before  sentence.  Eneycl. 
de  V Alembert. 


ABORDAGE    (Fr.). 
vessels. 


The    collision    of 


If  the  collision  happen  in  the  open  sea,  and  the 
damaged  ship  is  insured,  the  insurer  must  pay  th« 
loss,  but  is  entitled  in  the  civil  law,  at  least,  to  be 
subrogated  to  the  rights  of  the  insured  against  the 
party  causing  the  damage.  Ordonnance  de  la  ila 
-inedcl681,  Art.  8;  Jtigementa d' tUron ;'Emensoa 
Insurance,  c.  123,  14 
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ABORTION.  The  expulsion  of  the  foetus 
at  a  period  of  utero-gestation  so  early  that  it 
has  not  acquired  the  power  of  sustaining  an 
independent  life. 

Its  natural  and  innocent  causes  are  tube  sought 
either  in  the  mother — as  in  a  nervous,  irritable  tem- 
perament, disease,  malformation  of  the  pelvis,  im- 
moderate venereal  indulgence,  a  habit  of  miscar- 
riage, plethora,  great  debility  j  or  in  the/oetua  or  its 
dependencies ;  and  this  is  usually  disease  existing 
in  the  ovum,  in  the  membranes,  the  placenta,  or  the 
foetus  itself. 

The  criminal  means  of  producing  abortion  are  of 
two  kinds.  General,  or  those  which  seek  to  produce 
the  expulsion  through  the  constitution  of  the  mother, 
which  are  venesection,  emetics,  cathartics,  diuretics, 
emmenagogues,  comprising  mercury,  savine,  and 
the  Becale  rornutum  (spurred  rye,  ergot),  to  which 
much  importance  has  been  attached ;  or  local  or  me- 
chanical means,  which  consist  either  of  external  vio- 
lence applied  to  the  abdomen  o>  loins,  or  of  instru- 
ments introduced  into  the  uterus  for  the  purpose  of 
rupturing  the  membranes  and  thus  bringing  on 
premature  action  of  the  womb.  The  latter  is  the 
more  generally  resorted  to,  as  being  the  most  effec- 
tual. These  local  or  mechanical  means  not  unfre- 
quently  produce  the  death  of  the  mother,  as  well  as 
that  of  the  foetus. 

At  common  law,  an  attempt  to  destroy  a 
child  en  ventre  sa  mere,  appears  to  have  been 
held  in  England  to  be  a  misdemeanor.  Ros- 
coe,  Crim.  Ev.  4th  Lond.  ed.  260 ;  1  Russell, 
Crimes,  3d  Lond.  ed.  671.  In  this  country,  it 
has  been  held  that  it  is  not  an  indictable  of- 
fence, at  common  law,  to  administer  a  drug, 
or  perform  an  operation  upon  a  pregnant 
woman  with  her  consent,  with  the  intention 
and  for  the  purpose  of  causing  an  abortion 
and  premature  birth  of  the  foetus  of  which  she 
is  pregnant,  by  means  of  which  an  abortion  is 
in  fact  caused,  without  averring  and  proving 
that,  at  the  time  of  the  administration  of  such 
drug  or  the  performance  of  such  operation, 
such  woman  was  quick  with  child.  9  Mete. 
Mass.  263  ;  2  Zabr.  N.  J.  52.  But  in  Pennsyl- 
vania a  contrary  doctrine  has  been  held.  13 
Penn.  St.  631. 

The  former  English  statutes  on  this  subject, 
the  43  Geo.  III.  c.  58,  and  9  Geo.  IV.  c.  51,  § 
14,  distinguished  between  the  case  where  the 
woman  was  quick  and  was  not  quick  with 
child ;  and  under  both  acts  the  woman  must 
have  been  pregnant  at  the  time.  1  Mood.  Cr. 
Cas.  216 ;  3  Carr.  &  P.  605.  The  terms  of  the 
recent  act  are,  "with  intent  to  procure  the 
miscarriage  of  any  woman,"  omitting  the 
words  "being  then  quick  with  child,"  &c.; 
and  it  is  immaterial  whether  the  woman  is  or 
is  not  pregnant,  if  the  prisoner,  believing  her 
to  be  so,  administers  the  drug,  or  uses  the  in- 
strument, with  the  intent  of  producing  abor- 
tion.    I  Den.  Cr.  Cas.  18 ;  2  Carr.  &  K.  293. 

■When,  in  consequence  of  the  means  used  to 
secure  an  abortion,  the  death  of  the  woman 
ensues,  the  crime  is  murder.  And  if  a  person, 
intending  to  procure  abortion,  does  an  act 
which  causes  a  child  to  be  born  so  much 
earlier  than  the  natural  time  that  it  is  born 
in  a  state  much  less  capable  of  living,  and 
afterwards  dies  in  consequence  of  its  expo- 
sure to  the  external  world,  the  person  who 
by  this  misconduct  so  brings  the  child  into  the 


world,  and  puts  it  thereby  in  a  situation  in 
which  it  cannot  live,  is  guilty  of  murder;  and 
the  mere  existence  of  a  possibility  that  some- 
thing might  have  been  done  to  prevent  the 
death  will  not  render  it  less  murder.  2  Carr. 
&  K.  784. 

Consult  1  Beck,  Med.  Jur.  288-331,  429- 
435 ;  Roscoe,  Crim.  Ev.  190 ;  1  Russell,  Crimes, 
3d  Lond.  ed.  671 ;  1  Briand,  JUM.  Leg.  pt.  1, 
0.  4 ;  Alison,  Scotch  Crim.  Law,  628. 

ABORTUS.  The  fruit  of  an  abortion ; 
the  child  born  before  its  time,  incapable  ol 
life.  See  Abortion;  Birth;  Breath;  DEiio- 
BOKN ;  Gestation  ;  Life. 

ABOUTISSEMENT  (Fr.).  An  abuttal 
or  abutment.  See  Guyot,  R6pert.  Univ.  Abou- 
tissans. 

ABOVE.  Higher;  superior.  As,  court 
above,  bail  above. 

ABPATRUUS  (Lat.).  A  great-great- 
uncle  ;  or,  a  great-great-grandfather's  brother. 
Du  Cange,  Patruus.  It  sometimes  means 
uncle,  and  sometimes  great-uncle. 

ABRIDGE.  In  practice.  To  shorten  a 
declaration  or  count  by  taking  away  or  sever- 
ing some  of  the  substance  of  it.  Brooke,  Abr. 
Abridgment;  Comyn,  Dig.  Abridgment;  1 
Viner,  Abr.  109. 

To  abridge  a  plaint  is  to  strike  out  a  part  of 
the  demand  and  pray  that  the  tenant  answer 
to  the  rest.  This  was  allowable  generally  in 
real  actions  where  the  writ  was  de  libera  iene- 
menio,  as  assize,  dower,  etc.,  where  the  de- 
mandant claimed  land  of  which  the  tenant 
was  not  seized.  See  1  Wms.  Saund.  207,  n.  2 ; 
2  id.  24,  330;  Brooke,  Abr.  Abridgment;  1 
Pet.  74 ;  Stearns,  Real  Act.  204. 

ABRIDQ-MENT.  An  epitome  or  com- 
pendium of  another  and  larger  work,  wherein 
the  principal  ideas  of  the  larger  work  are  sum- 
marily contained. 

When  fairly  made,  it  may  justly  be  deemed, 
within  the  meaning  of  the  law,  a  new  work, 
the  publication  of  which  will  not  infringe  the 
copyright  of  the  work  abridged.  An  injunc- 
tion, however,  will  be  granted  against  a  mere 
colorable  abridgment.  2  Atk.  Ch.  143 ;  1 
Brown,  Ch.  451 ;  5  Ves.  Ch.  709  ;  Lnfft,  775  ; 
Ambl.  Ch.  403 ;  1  Story,  C.  0.  11 ;  3  id.  6;  1 
Younge  &  C.  Ch.  298 ;  39  Leg.  Obs.  346 ;  2 
Kent,  Comm.  382. 

Abridgments  of  the  Law  or  Digests  of  Ad- 
judged Cases  serve  the  very  useful  purpose  of 
an  index  to  the  cases  abridged.  5  Coke.  25. 
Lord  Coke  says  they  are  most  profitable  to 
those  who  make  them.  Coke,  Litt.,  in  preface 
to  the  table  at  the  end  of  the  work.  With  few 
exceptions,  they  are  not  entitled  to  be  consi- 
dered authoritative.  See  2  Wils.  1,  2 ;  1  Burr. 
364 ;  1  W.  Blackst.  101 ;  3  Term,  64,  241 ;  and 
an  article  in  the  North  American  Review, 
July,  1826,  pp.  8-13,  for  an  account  of  the 
principal  abridgments,  which  was  written  by 
the  late  Justice  Story,  and  is  reprinted  in 
his  "Miscellaneous  Writings,"  p.  79;  War- 
ren, Law  Stud  2d  Lond.  ed.  pp.  778  ei  seq. 

ABROGATION.     The  destruction  of  oi 
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ftunulling  a  former  law,  by  an  act  of  the  legis- 
lative power,  or  by  usage. 

A  law  may  be  abrogated,  or  only  derogated  from : 
it  is  abrogated  when  it  is  totally  annulled ;  it  ia  dero- 
gated from  when  only  a  part  is  abrogated:  dero' 
gatiir  legi,  cilm  para  detrahitur ;  abrogatur  legi,  cilm 
proretia  tollitur.  Dig.  50.  17.  1.  102.  Lex  rogatur 
dum  fertur  (when  it  is  passed);  abrogatur  dum  toUi- 
tur  (when  it  is  repealed);  derogatur  idem  dum  quod- 
dam  ejus  caput  aboletur  (when  any  part  of  it  is 
abolished);  eubrogatur  dum  aliquid  ei  adjioitur 
(when  any  thing  is  added  to  it);  abrogatur  denique, 
quoties  aliquid  in  et  mutatur  (as  often  as  any  thing 
in  it  is  changed).     Dupin,  Proleg.  Jtir.  art.  iv. 

Express  abrogation  is  that  literally  pro- 
nounced by  the  new  law  either  in  general 
terms,  as  when  a  final  clause  abrogates  or  re- 
peals all  laws  contrary  to  the  provisions  of  the 
new  one,  or  in  particular  terms,  as  when  it 
abrogates  certain  preceding  laws  which  are 
named. 

Implied  abrogation  takes  place  when  the 
new  law  contains  provisions  which  are  posi- 
tii  ely  contrary  to  the  former  laws,  without 
expressly  abrogating  such  laws ;  for  it  is  a 
maxim,  posteriora  derogwnt  prioribus,  10 
Mart.  La.  172.  560 ;  and  also  when  the  order 
of  things  for  which  the  law  had  been  made  no 
longer  exists,  and  hence  the  motives  which 
had  caused  its  enactment  have  ceased  to  ope- 
rate ;  ratione  legis  omnino  cessante  cessat  lex. 
TouUier,  Droit  Civil  Fran^ais,  tit.  prel.  ?  11, 
n.  151 ;  Merlin,  K6pert.,  Abrogation. 

ABSCOND.  To  go  in  a  clandestine  manner 
ont  of  the  jurisdiction  of  the  courts,  or  to  lie 
concealed,  in  order  to  avoid  their  process. 

ABSCONDING-  DEBTOR.  One  who  ab- 
s'^onds  from  his  creditors. 

The  statutes  of  the  various  states,  and  the  de- 
cisions upon  them,  have  determined  who  shall  be 
treated  in  those  states,  respectively,  as  absconding 
debtors,  and  liable  to  be  proceeded  against  as  such. 
A  person  who  has  been  in  a  state  only  transiently, 

01  has  come  into  it  without  any  intention  of  settling 
therein,  cannot  bo  treated  as  an  absconding  debtor, 

2  Caines,  N.  Y.  318;  15  Johns.  N.  Y.  196;  4  Watts 
Penn.  422 ;  nor  can  one  who  openly  changes  his 
residence,  3  Yerg.  Tenn.  414;  5  Conn.  117.  For 
the  rule  in  Vermont,  see  2  Vt.  489;  6  id.  614.  It  is 
not  necessary  that  the  debtor  should  actually  leave 
the  state.     7  Md.  209. 

ABSENCE.  The  state  of  being  away 
from  one's  domicile  or  usual  place  of  resi- 
dence. 

A  presumption  of  death  arises  after  the  ab- 
sence of  a  person  for  seven  years  without 
having  been  heard  from.     Peake,  Ev.  c.  14, 

3  1 ;  2  Starkie,  Ev.  457,  458 ;  Park,  Ins.  433 ; 
iW.  Blackst.  404;  1  Stark.  121;  2  Campb. 
113 ;  4  Barnew.  &  Aid.  422 ;  4  Wheat.  150, 
173  ;  15  Mass.  305  ;  18  Johns.  N.  Y.  141 ;  1 
Hard.  Ky.  479. 

In  Louisiana  a  curator  is  appointed  under 
some  circumstances  to  take  charge  of  the  es- 
tate of  those  who  are  out  of  the  state  during 
their  absence.    La.  Civ.  Code,  art.  50,  51. 

ABSENTEE.  A  landlord  who  resides  in 
a  country  other  than  that  from  which  he  draws 
liis  rents.  The  discussions  on  the  subject 
have  generally  had  reference  to  Ireland.   Mc- 


Cullocb,  Polit.  Econ.;   33  British  Quarterly 
Review,  455. 

ABSOHiE.  To  pardon ;  to  deliver  fron 
excommunication.  Stamford,  PI.  Cor. 72 ;  Kel 
ham.     Sometimes  spelled  Assoile,  which  see. 

ABSOLUTE.  (Lat.  dbsolvere).  Complete, 
perfect,  final ;  without  any  condition  or  incum 
brance ;  as.an  absolute  bond  {^simplex  ohligatio) 
in  distinction  from  a  conditional  bond ;  an  ab 
solute  estate,  one  that  is  free  from  all  mannei 
of  condition  or  incumbrance.    See  Condition. 

A  rule  is  said  to  be  absolute  when  on  the 
hearing  it  is  confirmed  and  made  final.  A 
conveyance  is  said  to  be  absolute,  as  distin- 
guished from  a  mortgage  or  other  conditional 
conveyance.     1  Powell,  Mortg.  125. 

Absolute  rights  are  such  as  appertain  and 
belong  to  particular  persons  merely  as  indi- 
viduals or  single  persons,  as  distinguished  from 
relative  rights,  which  are  incident  to  them  as 
members  of  society.  1  Sharswood,  Blackst. 
Comm.  123 ;  1  Chitty,  Plead.  364;  1  Chitty, 
Pract.  32. 

Absolute ^roperfy  is  where  a  man  hath  solely 
and  exclusively  the  right  and  also  the  occupa^ 
tion  of  movable  chattels ;  distinguished  from 
a  qualified  property,  as  that  of  a  bailee.  2 
Sharswood,  Blackst.  Comm.  388;  2  Kent, 
Comm.  347.  * 

ABSOLUTION..  InCivULaw.  A  sen- 
tence whereby  a  party  accused  is  declared  in- 
nocent of  the  crime  laid  to  his  charge. 

In  Canon  Law.  A  juridical  act  whereby 
the  clergy  declare  that  the  sins  of  such  as  are 
penitent  are  remitted.  The  formula  of  abso- 
lution in  the  Roman  Church  is  absolute ;  in 
the  Greek  Church  it  is  deprecatory ;  in  the 
Reformed  Churches,  declaratory.  Among 
Protestants  it  is  chiefly  used  for  a  sentence  by 
which  a  person  who  stands  excommunicated 
is  released  or  freed  from  that  punishment 
Encyc.  Brit. 

In  French  La'w.  The  dismissal  of  an  ac- 
cusation. 

The  term  acquitment  is  employed  when  the  ac- 
cused is  declared  not  guilty,  and  absolution  when 
he  is  recognized  as  guilty  but  the  act  is  not  punish- 
able by  law  or  he  is  exonerated  by  some  defect  of 
intention  or  will. 

ABSOLUTISM.  In  politics.  That 
government  in  which  public  power  is  vested 
in  some  person  or  persons,  unchecked  and  un- 
controlled by  any  law  or  institution. 

The  word  was  first  used  at  the  beginning  of  thia 
century,  in  Spain,  where  he  who  was  in  favor  of 
the  absolute  power  of  the  king  and  opposed  to  the 
constitutional  system  introduced  by  the  Cortes  during 
the  struggle  with  the  French,  was  called  absolntista. 
The  term  Abso'utist  spread  over  Europe,  and  was 
applied  exclusively  to  absolute  monarchism ;  but  ab- 
solute power  may  exist  in  an  aristocracy  and  in  a 
democracy  as  well.  Dr.  Lieber,  therefore,  uses  in  his 
works  the  term  Absolute  Democracy  for  that  govern- 
ment in  which  the  public  power  rests  unchecked  in 
the  multitude  (practically  speaking,  in  the  majority). 
All  absolutism  belongs  to  a  crude  political  state  of 
things,  to  Asiatic  slavery  or  lo  effete  periods,  oi  else 
Is  a  transitory  dictatorship.  The  following  sche- 
dule of  a  comparison  between  Monarchical  and  De- 
mocratic Absolutism  is  taken,  with  the  permission 
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of  that  publiolstj  from  one  of  his  Lectures  in  the 
Columbia  Law  School. 

ABSOLUTISM. 

IIonaroMoal.  Demooratio. 

As  to  Power, 

Lent  (an  individual  can-       Real  (and  often  fearfully 
not  inherently  hare  public    bo). 
power). 

A»  to  lieaponsibilitif. 
Concentrated  and  real  at       Divided  and  unreal, 
last. 

Eeal  Wielder  of  the  Power, 
One  ruler  proclaimed  by       One  eaaential  leader  and 
name.  ruler  without  the  name. 

As  to  Opposition. 
Oppofiition  considered  he-       Opposition  considered  nn- 
roic,  patriotic.  patriotic,  treasonable,  yet  no 

slave  more  abject  than  the 
slave  of  an  unorganic  mul- 
titude. 

As  to  the  foundation  of  Power, 

However  irrational,  and  Illogical,  because  it  trans- 
even  immoral,  is  yet  intelli-  fersby  necessity  theabsohite 
gible.  power,  claimed  because  the 

united  power  of  the  whole, 
to  the  majority,  without  di- 
minishing absolutism. 
For  a  valuation  of  that  combination  of  pretended 
democratic  and  monarchical  absolutism,  as  we  find 
it  in  the  present  French  Empire,  we  refer  the  reader 
to  Lieber's  Civil  Liberty  and  Self-Government. 

ABSQUE  ALIQUO  INDE  REDDEN- 
DO (Lat.  without  reserving  any  rent  there- 
from). A  term  used  of  a  free  grant  by  the 
crown.     2  Rolle,  Abr.  502. 

ABSQUE  HOC  (Lat.).  Withoutthis.  See 
Teavekse. 

ABSQUE      IMPETITIONE     VASTI 

CWithout  impeachment  of  waste).  A  term 
indicating  freedom  from  any  liability  on  the 
part  of  the  tenant  or  lessee  to  answer  in  dam- 
ages for  the  wasta  he  may  commit.    See  Waste. 

ABSQUE  T.ALI  CAUSA  (Lat.  without 
such  cause).  In  pleading.  A  form  of  re- 
plication in  an  action  ex  delicto  which  works 
a  general  denial  of  the  whole  matter  of  the 
defendant's  plea  of  de  injuria,  Gould,  Plead, 
c.  7,  ?  10. 

ABSTENTION.  In  French  Law.  The 
tacit  renunciation  of  a  succession  by  an  heir. 
Merlin,  Rupert. 

ABSTRACT  OP  A  FINE.  An  abstract 
of  the  writ  of  covenant  and  the  concord ;  nam- 
ing the  parties,  the  parcel  of  land,  and  the 
agreement.     2  Blackstone,  Coram.  351. 

ABSTRACT  OF  A  TITLE.  A  brief 
account  of  all  the  deeds  upon  which  the  title 
rests.  A  synopsis  of  the  distinctive  portions 
of  the  various  instruments  which  constitute 
the  muniments  of  title.  See  Preston,  Ab- 
stracts ;  Wharton,  Diet.  2d  Lond.  ed. 

ABUSE.  Every  thing  which  is  contrary 
to  good  order  established  by  usage.  Merlin, 
Rupert. 

Among  the  civilians,  abase  has  another  signifi- 
cation ;  which  is  the  destruction  of  the  substance 
of  a  thing  in  using  it.  For  example,  the  borrower 
of  wine  or  grain  abuses  the  article  lent  by  using  it, 
because  he  cannot  enjoy  it  wlthoit  consuming  it. 

ABUSE  OF  FEMALE  CHILD.  See 
Rape. 


ABUT.     To  reach,  to  touch. 

In  old  law,  the  ends  were  said  to  abut,  the  8idei> 
to  adjoin.     Croke,  Jac.  184. 

To  take  a  new  direction ;  as  where  a  bound- 
ing line  changes  its  course.  Spelman,  Gloss. 
AbuUare,  In  the  modern  law,  to  bound  upon, 
2  Chitty,  Plead.  660. 

ABUTTALS  (Fr.).  The  buttings  or 
boundings  of  lands,  showing  to  what  other 
lands,  highways,  or  places  they  belong  or  are 
abutting.     Termes  de  la  Ley. 

AC  BTIAM  (Lat.  and  also).  The  in- 
troduction to  the  statement  of  the  real  cause 
of  action,  used  in  those  cases  where  it  was 
necessary  to  allege  a  fictitious  cause  of  action 
to  give  the  court  jurisdiction,  and  also  the 
real  cause  in  compliance  with  the  statutes. 
It  was  first  used  in  the  K.  B.,  and  was  after- 
wards adopted  by  Lord  C.  J.  North  in  addi- 
tion to  the  clausum  fregit  writs  of  his  court 
upon  which  writs  of  capias  might  issue.  He 
balanced  a  while  whether  he  should  not  use 
the  words  nee  non  instead  of  ac  etiam.  See 
Burgess,  Ins.  149-157 ;  3  Sharswood,  Blackst. 
Coram.  288. 

ACCEDAS  AD  CURIAM  (Lat.  that 
you  go  to  court).  In  Eng.  Law.  An  origi- 
nal writ  issuing  out  of  chancery  and  directed 
to  the  sheriff,  for  the  purpose  of  removing  a 
replevin  suit  from  the  Hundred  Court  or  Court 
Baron  before  one  of  the  superior  courts  of  law. 
It  directs  the  sheriff  to  go  to  the  lower  court, 
and  there  cause  the  plaint  to  be  recorded  and 
to  return,  etc.  See  Eitzherbert,  Nat  Brev.  18 ; 
Dy.  169. 

ACCEDAS  AD  VICE  COMITEM 
(Lat.  that  you  go  to  the  sheriff).  In  Eng. 
Law.  A  writ  directed  to  the  coroner,  com- 
manding him  to  deliver  a  writ  to  the  sheriff 
who  suppresses  a  pone  which  has  been  de- 
livered to  him  which  commands  the  latter 
officer  to  return  the  pone. 

ACCEPTANCE  (Lat.  accipere,  to  re- 
ceive). The  receipt  of  a  thing  offered  by 
another  with  an  intention  to  retain  it,  indi- 
cated by  some  act  sufficient  for  the  purpose. 
2  Parsons,  Contr.  221. 

The  element  of  receipt  must  enter  into  every  ac- 
ceptance, though  receipt  does  not  necessarily  mean 
in  this  sense  actual  manual  taking.  To  this  element 
there  mu^t  be  added  an  intention  to  retain.  This 
intention  may  exist  at  the  time  of  the  receipt,  or 
subsequently ;  it  may  be  indicated  by  words,  or  acts, 
or  any  medium  understood  by  the  parties ;  and  an 
acceptance  of  goods  will  be  implied  from  mere  de- 
tention, in  many  instances. 

An  acceptance  involves  very  generally  the  idea 
of  a  receipt  in  consequence  of  a  previous  under- 
taking on  the  part  of  the  person  offering,  to  deliver 
such  a  thing  as  the  party  accepting  is  in  some 
manner  bound  to  receive.  It  is  through  this  mean- 
ing that  the  term  acceptance,  as  used  in  reference  tc 
bills  of  exchange,  has  a  relation  to  the  more  gene 
ral  use  of  the  term.  As  distinguished  from  assent, 
acceptance  would  denote  receipt  of  something  in 
cr-mpliance  and  satisfactory  fulfilment  of  a  contract 
to  which  assent  had  been  previously  given.  See 
Assent. 

2.  Under  the  statute  of  frauds  (29  Car.  IL 
I  0.  3)  delivery  and  acceptance  are  necessary  tc 
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complete  an  oral  contract  for  the  sale  of 
goods,  in  most  cases.  In  such  case,  it  is  said 
the  acceptance  must  be  absolute  and  past  re- 
call, 2  Exch.  290;  5  Railw.  Gas.  496;  1  Pick. 
Mass.  278 ;  10  id.  326,  and  communicated  to 
the  party  making  the  offer.  4  Wheat.  225 ; 
6  "Wend.  N.  Y.  103,  397.  As  to  how  far  a 
right  to  make  future  objections  invalidates  an 
acceptance,  see  3  Barnew.  &  Aid.  521 ;  5  id. 
557 ;  10  Bingh.  376 ;  10  Q.  B.  Ill ;  6  Exch.  903. 

Acceptance  of  rent  destroys  the  effect  of  a 
notice  to  quit  for  non-payment  of  such  rent, 
3  Taunt.  78;  4  Bingh.  N.  c.  178;  4  Barnew. 
&Ald.  401;  13  Wend.  N.  Y.  530;  11  Barb. 
N.  Y.  33;  1  Busb.  No.  C.  418;  2  N.  H.  163; 
19  Vt.  587;  1  Washburn,  Real  Prop.  322, 
and  may  operate  a  waiver  of  forfeiture  for 
other  causes.  3  Coke,  64;  1  Wms.  Saund. 
287  c,  note;  3  Cow.  N.  Y.  220;  5  Barb.  N.  Y. 
339;  3  Cush.  Mass.  325. 

Of  Bills  of  Exchange.  An  engagement 
to  pay  the  bill  in  money  when  due.  4  East, 
72;  19  Law  Jour.  297. 

Acceptances  are  said  to  be  of  the  following 
kinds. 

Absolute,  which  is  a  positive  engagement  to 
pay  the  bill  according  to  its  tenor. 

Conditional,  which  is  an  undertaking  to  pay 
the  bill  on  a  contingency. 

The  holder  is  not  bound  to  receive  such  an  ac- 
ceptance, but,  if  he  does  receive  it,  must  observe  its 
terms.  4  Maule  &,  S.  466 ;  1  Campb.  425 ;  2  Wash. 
C.  C.  485.  For  some  examples  of  what  do  and  what 
do  not  constitute  conditional  acceptances,  see  1  Term, 
182 ;  2  Strange,  1152,  1211 ;  2  Wils.  9  ;  6  Carr.  &  P. 
218;  3  C.  B.  841;  15  Miss.  244;  7  Me.  126;  1  Ala. 
Ti;  10  Ala.  n.  s.  533;  1  Strobh.  So.  C.  271;  1  MUes, 
Penn.  294 ;  4  Watts  &  S.  Penn.  346. 

3.  Exjjress,  which  is  an  undertaking  in 
direct  and  express  terms  to  pay  the  bill. 

Implied,  which  is  an  undertaking  to  pay 
the  bill  inferred  from  acts  of  a  character 
fairly  to  warrant  such  an  inference. 

Partial,  which  is  one  varying  from  the  tenor 
of  the  bill. 

An  acceptance  to  pay  part  of  the  amount  for 
which  the  bill  is  drawn,  1  Strange,  214 ;  2  Wash.  C. 
C.  485  ;  or  to  pay  at  a  different  time,  14  Jur,  806 ; 
25  Miss.  376 ;  Molloy,  b.  2,  c.  10,  g  20 ;  or  at  a  dif- 
ferent place,  4  Manic  &,  S.  462,  would  be  partial. 

Qualified,  which  are  either  conditional  or 
partial. 

Supra  protest,  which  is  the  acceptance  of 
the  bill  after  protest  for  non-acceptance  by 
the  drawee,  for  the  honor  of  the  drawer  or 
a  particular  endorser. 

When  a  bill  has  been  accepted  supra  proieai  for 
the  honor  of  one  party  to  the  bill,  it  may  be  ac- 
cepted supra  protest  by  another  individual  for  the 
honor  of  another.  Beawea,  Lex  Merc.,  Bills  of 
Exchange,  pi.  52;  5  Campb.  447. 

The  acceptance  must  be  made  by  the  di^wee 
or  some  one  authorized  to  act  for  him.  The 
drawee  must  have  capacity  to  act  and  bind 
himself  for  the  payment  of  the  bill,  or  it  may 
be  treated  as  dishonored.  See  Acceptor  Su- 
pra Protest  ;  Marius,  22 ;  2  Q.  B.  16.  As  to 
when  an  acceptance  by  an  agent,  an  officer  of 
a  corporation,  etc.,  on  behalf  of  the  company, 
will  bind  the  agent  or  officer  personally,  see 


15  Jur.  335;  20Law  Journ.  160;  6  C.  B.  766; 
10  id.  318;  9  Exch.  154;  4  N.  Y.  208;  6  Mass. 
58;  8  Pick.  Mass.  56;  11  Me.  267:  2  South. 
N.  J.  828;  see  also  17  Wend.  N.  Y.  40;  5  B. 
Monr.  Ky.  51;  2  Conn.  660;  19  Me.  352;  16 
Vt.  220;  2  Mete.  Mass.  47;  7  Mias.  371. 

4.  It  may  be  made  before  the  bill  is  drawn, 
in  which  case  it  must  be  in  writing.  3  Mass. 
1;  9  id.  55;  15  Johns.  N.  Y.  6;  10  id.  207;  2 
Wend.  N.  Y.  545;  1  Bail.  So.  C.  522;  2  Green, 
N.  J.  239;  2  Dan.  Ky.  95;  5  B.  Monr.  Ky.  8; 
15  Penn.  St.  453;  2  Ind.  488;  3  Md.  265;  1 
Pet.  264 ;  4  id.  121 ;  2  Wheat.  66 ;  2  McLean, 
0.  C.  462 ;  2  Blatchf.  C.  C.  335.  See  1  Stor.  C. 
C.  22;  2  id.  213.  It  may  be  made  after  it  is 
drawn  and  before  it  comes  due,  which  is  the 
usual  course,  or  after  it  becomes  due,  1  H. 
Blackst.  313 ;  2  Green,  N.  J.  339 ;  or  even 
after  a  previous  refusal  to  accept.  5  East, 
514;  1  Mas.  C.  C.  176.  It  must  be  made 
within  twenty-four  hours  after  presentment, 
or  the  holder  may  treat  the  bill  as  dishonored. 
Chitty,  Bills,  212,  217.  And  upon  refusal  to 
accept,  the  bill  is  at  once  dishonored,  and 
should  be  protested.     Chitty,  Bills,  217. 

5.  It  may  be  in  writing  on  the  bill  itself, 
or  on  another  paper,  4  East,  91 ;  or  it  may  be 
oral,  4  East,  67;  Rep.  temp.  Hardw.  74;  6 
Carr.  &  P.  218  ;  1  Wend.  N.  Y.  522 ;  2  Green, 
N.  J.  339  ;  1  Rich.  So.  C.  249  ;  3  Mass.  1 ;  2  ■ 
Mete.  53  ;  22  N.  H.  153  ;  but  must  now  be  in 
writing,  in  England  and  New  York.  Stat.  19  & 
20  Vict.  c.  97, 1 6.  The  usual  form  is  by  writing 
"  accepted  "  across  the  bill  and  signing  the  ac- 
ceptor's name,  1  Parsons,  Contr.  223 ;  1  Mann. 
&  B.  90 ;  but  the  drawee's  name  alone  is  suffi- 
cient, or  any  words  of  equivalent  force  to  ac- 
cepted. SeeByles,  Bills,  147 ;  1  Atk.  Ch.  611 ; 
1  Mann.  &  R.  90 ;  21  Pick.  Mass.  307 ;  3  Md. 
265  ;  9  Gill,  Md.  350. 

Consult  Bayley,  Byles,  Chitty,  Parsons, 
Story  on  Bills ;  Parsons  on  Contracts ;  Ed- 
wards, Story  on  Bailments. 

In  Insurance.  Acceptance  of  abandon- 
ment in  insurance  is  in  effect  an  acknow- 
ledgment of  its  sufficiency,  and  perfects  the 
right  of  the  assured  to  recover  for  a  total  loss 
if  the  cause  of  loss  and  circumstances  have 
been  truly  made  known.  No  particular  form 
of  acceptance  is  requisite,  and  the  underwriter 
is  not  obliged  to  say  whether  he  accepts.  2 
Phillips,  Ins.  J  1689.  An  acceptance  may 
be  a  constructive  one,  as  by  taking  possession 
of  an  abandoned  ship  to  repair  it  without  au 
thority  so  to  do,  2  Curt.  CT.  C.  322,  or  by  re- 
taining such  possession  an  unreasonable  time, 
under  a  stipulation  authorizing  the  under- 
writer to  take  such  possession.     16  111.  235. 

ACCEPTILATION.     In  Civil  Law.    A 

release  made  by  a  creditor  to  his  debtor  of  his 
debt,  without  receiving  any  consideration 
Ayliffe,  Pand.  tit.  26,  p.  570.  It  is  a  apecieB 
of  donation,  but  not  subject  to  the  forms  of 
the  latter,  and  is  valid  unless  in  fraud  of 
creditors.     Merlin,  R6pert. 

Aooeptilation  may  be  defined  verhorum  coneeptio 
qua  creditor  dehitori,  quod  debet,  acceptitm  fert  •  or 
a  certain  arrangement  of  words  by  which,  on  the 
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question  of  the  debtor,  the  creditor,  wisliing  to  dia- 
flolre  the  obligation,  answers  that  he  admits  as  re- 
eeived  what  in  fact  he  has  not  received.  The 
aoceptilation  is  an  imaginary  payment.  Dig.  46.  4. 
1,  19 ;  Dig.  2.  14.  27.  9 ;  Inst.  3.  30.  1. 

ACCEPTOR.  The  party  who  accepts  a 
bill  of  exchange.     3  Kent,  Comm.  75. 

The  party  who  undertakes  to  pay  a  bill  of 
exchange  in  the  first  instance. 

The  drawee  is  in  general  the  acceptor;  and 
unless  the  drawee  accepts,  the  bill  is  disho- 
nored. The  acceptor  of  a  bill  is  the  principal 
debtor,  and  the  drawer  the  surety.  He  is 
bound,  though  he  accepted  without  considera- 
tion and  for  the  sole  accommodation  of  the 
drawer.  By  his  acceptance  he  admits  the 
drawer's  handwriting;  for  before  acceptance 
it  was  incumbent  upon  him  to  inquire  into 
the  genuineness  of  the  drawer's  handwriting. 
3  Kent,  Comm.  75;  3  Burr.  1384;  1  W. 
Blackst.  390  ;  4  Dall.  Penu.  204. 

ACCEPTOR    SXTPRA   PROTEST.     A 

party  who  accepts  a  bill  which  has  been  pro- 
tested, for  the  honor  of  the  drawer  or  any  one 
of  the  endorsers. 

Any  person,  1  Pet.  250,  even  the  drawee 
himself,  may  accept  a  bill  supra  protest,  Byles, 
Bills,  206 ;  and  two  or  more  persons  may  be- 
come acceptors  supra  protest  for  the  honor  of 
different  persons.  The  obligation  on  an  ac- 
ceptor supra  protest  is  to  pay  if  the  drawee 
do  not.  16  East,  391.  See  3  "Wend.  N.  Y. 
491 ;  19  Pick.  Mass.  220 ;  8  N.  H.  66.  An 
acceptor  supra  protest  has  his  remedy  against 
the  person  for  whose  honor  he  accepted,  and 
against  all  persons  who  stand  prior  to  that 
person.  If  ho  takes  up  the  bill  for  the  honor 
of  the  endorser,  he  stands  in  the  light  of  an 
endorsee  paying  full  value  for  the  bill,  and 
has  the  same  remedies  to  which  an  endorsee 
would  be  entitled  against  all  prior  parties, 
and  he  can,  of  course,  sue  the  drawer  and  en- 
dorser. 1  Ld.  Raym.  574;  1  Bsp.  112;  Bay- 
ley,  Bills,  209 ;  3  Kent,  Comm.  75 ;  Chitty, 
Bills,  312.  The  acceptor  supra  protest  is 
required  to  give  th»  same  notice,  in  order  to 
charge  a  party,  which  is  necessary  to  be  given 
by  other  holders.  8  Pick.  Mass.  1,  79 ;  1  Pet. 
262. 

ACCESS.  Approach,  or  the  means  or 
power  of  approaching. 

f  Sometimes  by  access  is  understood  sexual  inter- 
course; at  other  times,  the  opportunity  of  commu- 
nicating together  so  that  sexual  intercourse  may 
have  taken  place,  is  also  called  access. 

In  this  sense  a  man  who  can  readily  be  in  com- 
pany with  his  wife  is  said  to  have  access  to  her; 
and  in  that  ease  her  issue  are  presumed  to  be  his 
issue.  But  this  presumption  may  be  rebutted  by 
positive  evidence  that  no  sexual  intercourse  took 
place.     1  Turn.  &  R.  141. 

Parents  are  not  allowed  to  prove  non-access 
for  the  purpose  of  bastardizing  the  issue  of 
the  wife,  whether  the  action  be  civil  or  cri- 
minal, or  whether  the  proceeding  is  one  of  setn 
tlement  or  bastardy,  or  to  recover  property 
claimed  as  heir  at  law.  Rep.  temp.  Ilardw. 
79 ;  Buller,  Nisi  P.  113 ;  Cowp.  592 ;  8  East, 
203;  11  id.  133;  2  Munf.  Va.  242;  3  id.  599 ; 
Vol.  I  -4 


3  Hawks,  No.  C.  323;  3  Hayw.  Tenu.  221;  1 
Ashm.  Penn.  269 ;  1  Grant  Oas.  Penn.  377 ; 

3  Paige  Ch.  N.  Y.  129. 

Non-access  is  not  presumed  from  the  mere 
fact  that  husband  and  wife  lived  anart.  1 
Gale  &  D.  7.  See  3  Carr.  &  P.  215;"  1  Sim. 
&  S.  Ch.  153 ;  1  Greenleaf,  Ev.  §  28. 

ACCESSARir.  In  Criminal  Law.  He 
who  is  not  the  chief  actor  in  the  perpetration 
of  the  offence,  nor  present  at  its  performance, 
but  is  some  way  concerned  therein,  either 
before  or  after  the  fact  committed. 

An  accessa'nj  before  the  fact  is  one  who, 
being  absent  at  the  time  of  the  crime  com- 
mitted, yet  procures,  counsels,  or  commands 
another  to  commit  it.  1  Hale,  PI.  Cr.  615. 
With  regard  to  those  cases  where  the  prin 
cipal  goes  beyond  the  terms  of  the  solicit- 
ation, the  approved  test  is,  "Was  the  event 
alleged  to  be  the  crime  to  which  the  accused 
is  charged  to  be  accessary  a  probable  cause 
of  the  act  which  he  counselled?"  1  Fost.  &, 
F.  Cr.  Cas.  242;  Roscoe,  Crim.  Ev.  4th  Lond. 
ed.  207.  When  the  act  is  committed  through 
the  agency  of  a  person  who  has  no  legal  dis- 
cretion nor  a  will,  as  in  the  case  of  a  child  or 
an  insane  person,  the  inciter,  though  absent 
when  the  crime  was  committed,  will  be  con- 
sidered, not  an  accessary,  for  none  can  b« 
accessary  to  the  acts  of  a  madman,  but  a  prin- 
cipal in  the  first  degree.  1  Hale  PI.  Cr.  618. 
But  if  the  instrument  is  aware  of  the  con- 
sequences of  his  act,  he  is  a  principal  in  the 
first  degree,  and  the  employer,  if  he  is  absent 
when  the  fact  is  conlmitted,  is  an  accessary 
before  the  fact,  1  Russ.  &  R.  Cr.  Cas.  363 ;  1 
Den.  Cr.  Cas.  37;  1  Carr.  &  K.  589;  or  if  he  is 

? resent,  as  a  principal  in  the  second  degree, 
Fost.  Cr.  Cas.  349;  unless  the  instrument 
concur  in  the  act  merely  for  the  purpose  of 
detecting  and  punishing  the  employer,  in 
which  case  he  is  considered  as  an  innocent 
agent.  2  Mood.  Cr.  Cas.  301 ;  1  Carr.  &  K. 
395. 

An  accessary  after  the  fact  is  one  who, 
knowing  a  felony  to  have  been  committed, 
receives,  relieves,  comforts,  or  assists  the  felon 

4  Blackstone,  Comm.  37. 

No  one  who  is  a  principal  can  be  an  acces- 
sary. 

2.  In  certain  crimes,  there  can  be  no  ac- 
cessaries ;  all  who  are  concerned  are  princi- 
pals, whether  they  were  present  or  absent  at 
the  time  of  their  commission.  These  are  trea- 
son, and  all  offences  below  the  degree  of  fel- 
ony. 4  Sharswood,  Blackst.  Comm.  35-40- 
Hawkins,  PI.  Cr.  b.  2,  c.  29,  §  16;  2  Den.  Cr'. 
Cas.  453 ;  5  Cox,  Cr.  Cas.  621 ;  2  Mood.  Or. 
Cas.  276 ;  8  Dan .  Ky .  28 ;  20  Miss.  58 ;  3  Cush. 
Mass.  284;  3  Gray,  Mass.  448.  Such  is  the 
English  law;  but  in  the  United  States  it  ap- 
pears not  to  be  determined  as  regards  the 
cases  of  persons  assisting  traitors.  Sergeant, 
Const.  Law,  382;  4  Cranch,  472,  501;  United 
States  V.  Fries,  Pamphl.  199. 

3.  It  is  evident  there  can  be  no  accessary 
when  there  is  no  principal ;  if  a  principal  in 
a  transaction  be  not  liable  under  our  laws,  no 
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one  can  be  charged  as  a  mere  accessary  to 
him.     1  Woodb.  &  M.  C.  C.  221. 

By  the  rules  of  the  common  law,  accessaries 
cannot  be  tried,  without  their  consent,  before 
the  principals.     Fost.  Cr.  Cas.  360. 

But  an  accessary  to  a  felony  committed  by 
several,  some  of  whom  have  been  convicted, 
may  be  tried  as  accessary  to  a  felony  commit- 
ted by  these  last ;  but  if  he  be  indicted  and 
tried  as  accessary  to  a  felony  committed  by 
them  all,  and  some  of  them  have  not  been 
proceeded  against,  it  is  error.  7  Serg.  &  R. 
Penn.  491 ;  10  Pick.  Mass.  484.  If  the  prin- 
cipal is  dead,  the  accessary  cannot,  by  the 
common  law,  be  tried  at  all.     16  Mass.  423. 

ACCESSIO  (Lat.).  An  increase  or  ad- 
dition ;  that  which  lies  next  to  a  thing,  and  is 
supplementary  and  necessary  to  the  principal 
thing ;  that  which  arises  or  is  produced  from 
the  principal  thing.     Calvinus,  Lex. 

A  manner  of  acquiring  the  property  in  a 
thing  which  becomes  united  with  that  which 
a  person  already  possesses. 

The  doctrine  of  property  arising  from  accessions 
is  grounded  on  the  rights  of  occupancy.  It  is  said 
to  be  of  six  kinds  in  the  Eoman  law. 

First.  That  which  assigns  to  the  owner  of  a  thing 
its  products,  as  the  fruit  of  trees,  the  youn  g  of  animals. 

Second.  Thot  which  maizes  a  man  the  owner  of  a 
thing  which  if  made  of  another's  property,  upon  pay- 
ment of  the  value  of  the  material  taken.  See  also 
La.  Civ.  Code,  art.  491.  As  where  wine,  bread,  or  oil  is 
made  of  another  man's  grapes  or  olives.  2  Share- 
wood,  Blackst.  Comm.  404;  10  Johns.  N.  Y.  288. 

Third.  That  which  gives  the  owner  of  land  new 
land  formed  by  gradual  deposit.     See  Alluvion. 

Fourth.  That  which  gives  the  owner  of  a  thing 
the  prop'erty  in  what  is  added  to  it  by  way  of 
adorning  or  completing  it;  as  if  a  tailor  should  use 
the  cloth  of  B.  in  repairing  A.'s  coat,  all  would  he- 
long  to  A. ;  but  B.  would  have  an  action  against  both 
A.  and  the  tailor  for  the  cloth  so  used.  This  doe- 
trine  holds  in  the  common  law.  F,  Moore,  20;  Poph. 
38;  Brooke,  Abr.  Propertix,  23. 

Fifth.  That  which  gives  islands  formed  in  a  stream 
to  the  owner  of  the  adjacent  lands  on  either  side. 

Sixth.  That  which  gives  a  person  the  property  in 
things  added  to  his  own  so  that  they  cannot  be  sepa- 
rated without  damage.     Guyot,  B.€pert.  Univ. 

An  accessary  obligation,  and  sometimes 
also  the  person  who  enters  into  an  obligation 
as  surety  in  which  another  is  principal.  Cal- 
vinus, Lex. 

ACCESSION.  The  right  to  all  which 
one's  own  property  produces,  whether  that 
property  be  movable  or  immovable,  and  the 
right  to  that  which  is  united  to  it  by  acces- 
sion, either  naturally  or  artifi.cially.  2  Kent, 
Comm.  360 ;  2  Blackstone,  Comm.  404. 

2.  If  a  man  hath  raised  a  building  upon 
his  own  ground  with  the  materials  of  another, 
or,  on  the  contrary,  if  a  man  shall  have  built 
with  his  own  materials  upon  the  ground  of 
another,  in  either  case  the  edifice  becomes  the 
property  of  him  to  whom  the  ground  belongs ; 
for  every  building  is  an  accession  to  the  ground 
upon  which  it  stands ;  and  the  owner  of  the 
ground,  if  liable  at  all,  is  only  liable  to  the 
owner  of  the  materials  for  the  value  of  them. 
Inst.  2.  1.  29,  30;  2  Kent,  Comm.  362.  And 
the  same  rule  holds  where  trees,  vines,  vege- 


tables, or  fruits  are  planted  or  sown  in  the 
ground  of  another.     Inst.  2.  1.  31,  32. 

3.  If  the  materials  of  one  person  are  united 
by  labor  to  the  materials  of  another,  so  as  to 
form  a  single  article,  the  property  in  the  joint 
product  is,  in  the  absence  of  any  agreement, 
in  the  owner  of  the  principal  part  of  the  ma- 
terials by  accession.  7  Johns.  N.  Y.  473 ;  5 
Pick.  Mass.  177;  6  id.  209;  32  Me.  404;  16 
Conn.  322;  Inst.  2.  1.  26.  But  a  vessel  built 
of  materials  belonging  to  different  persons,  ifc 
has  been  said,  will  belong  to  the  owner  of  the 
keel,  according  to  the  rule,  proprietas  totkis 
navis  carince  causam  sequilur.  2  Kent,  Comm. 
361 ;  6  Pick.  Mass.  209 ;  7  Johns.  N.  Y.  473 ;  11 
Wend.  N.  Y.  139.  It  is  said  to  be  the  doctrine 
of  the  civil  law,  that  tbe  rule  is  the  same 
though  the  adjunction  of  materials  may  have 
been  dishonestly  contrived;  for,  in  determi- 
ning the  right  of  property  in  such  a  case,  re- 
gard is  had  only  to  the  things  joined,  and  not 
to  the  persons,  as  where  the  materials  are 
changed  in  species.  Wood,  Inst.  93 ;  Inst.  2. 
1.  25.     And  see  Adjunction. 

4.  Where,  by  agreement,  an  article  is  manu- 
factured for  another,  the  property  in  the 
article,  while  making  and  when  finished,  vests 
in  him  who  furnished  the  whole  or  the  prin- 
cipal part  of  the  materials ;  and  the  maker,  if 
he  did  not  furnish  the  same,  has  simply  a  lien 
upon  the  article  for  his  pay.  2  Den.  N.  Y. 
268;  10  Johns.  N.Y.  268;  15  Mass.  242;  4 
Ired.  No.  C.  102. 

The  increase  of  an  animal,  as  a  general 
thing,  belongs  to  its  owner;  but,  if  it  be  let 
to  another,  the  person  who  thus  becomes  the 
temporary  proprietor  will  be  entitled  to  its 
increase,  8  Johns.  N.Y.  435;  lust.  2.  1.  38; 
though  it  has  been  held  that  this  would  not 
be  the  consequence  of  simply  putting  a  mare 
to  pasture,  in  consideration  of  her  services. 
2  Penn.  St.  166.  The  Civil  Code  of  Louisiana, 
following  the  Roman  law,  makes  a  distinction 
in  respect  of  the  issue  of  slaves,  which,  though 
born  during  the  temporary  use  or  hiring  of 
their  mothers,  belong  not  to  the  hirer,  but  to 
the  permanent  owner.  La.  Code,  art.  539: 
Inst.  2.  1.  37 ;  and  see  31  Miss.  557  ;  4  Sneed, 
Tenn.  99 ;  2  Kent,  Comm.  361.  But  the  issue 
of  slaves  born  during  a  tenancy  for  life  be- 
long to  the  tenant  for  life.  7  Harr.  &  J.  Md. 
257. 

5.  If  there  be  a  sale,  mortgage,  or  pledge 
of  a  chattel,  carried  into  effect  by  delivery  or 
by  a  recording  of  the  mortgage  where  that  is 
equivalent  to  a  delivery,  and  other  materials 
are  added,  afterwards,  by  the  labor  of  the 
vendor  or  mortgagor,  these  pass  with  the  imn- 
cipal  by  accession.  12  Pick.  Mass.  83 ;  'l  R. 
L  511. 

If,  by  the  labor  of  one  man,  the  property  of 
another  has  been  converted  into  a  thing  of 
diff'erent  species,  so  that  its  identity  is  de- 
stroyed, the  original  owner  can  only  recover 
the  value  of  the  property  in  its  unconverted 
state,  and  the  article  itself  will  belong  to  the 
person  who  wrought  the  conversion,  if  he 
wrought  it  believing  the  material  to  he  his  own. 
Such  a  change  is  said  to  be  wrought  when 
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wheat  is  made  into  bread,  olives  into  oil,  or 

trapes  into  wine.  Inst.  2.  1.  25 ;  4  Den.  N.  Y. 
32 ;  Year  B.  5  H.  VII.  15 ;  Brooke,  Abr. 
Property,  23. 

6.  But,  if  there  be  a  mere  change  of  form 
or  value,  which  does  not  destroy  the  identity 
of  the  materials,  the  original  owner  may  still 
reclaim  them  or  recover  their  value  aa  thus 
improved;  Brooke,  Abr.  Property,  23;  F.  Moore, 
20 ;  2  N.  Y.  379.  So,  if  the  change  have  been 
wrought  by  a  wilful  trespasser,  or  by  one  who 
knew  that  the  materials  were  not  his  own ;  in 
such  case,  however  radical  the  change  may 
have  been,  the  owner  may  reclaim  them,  or 
recover  their  value  in  their  new  shape :  thus, 
where  whiskey  was  made  out  of  another's 
corn,  2  N.  Y.  379 ;  shingles  out  of  another's 
trees,  9  Johns.  N.  Y.  362;  coals  out  of  an- 
other's wood,  6  Johns.  N.  Y.  168 ;  12  Ala.  N. 
s.  590;  leather  out  of  another's  hides,  21 
Barb.  N.  Y.  92;  in  all  these  cases,  the  change 
having  been  made  by  one  who  knew  the  ma^ 
terials  were  another's,  the  original  owner  was 
held  to  be  entitled  to  recover  the  property,  or 
its  value  in  the  improved  or  converted  state. 
And  see  6  Hill,  K  Y.  425 ;  2  Rawle,  Penn. 
427;  5  Johns.  N.  Y.  349;  21  Me.  287  ;  30  id. 
370;  11  Mete.  Mass.  493;  Story,  Bailm.  |  40; 
1  Brown,  Civil  and  Adm.  Law,  240,  241. 

In  International  Laiv.  The  absolute 
or  conditional  acceptance,  by  one  or  several 
states,  of  a  treaty  already  concluded  between 
other  sovereignties.  Merlin,  Rfepert.,  Accession. 

ACCESSORY.  Any  thing  which  is  joined 
to  another  thing  as  an  ornament,  or  to  render 
it  more  perfect. 

For  example,  the  halter  of  a  horse,  the  frame  of 
a  picture,  the  keys  of  a  house,  and  the  like,  each 
belong  to  the  principal  thing.  The  sale  of  the  ma- 
terials of  a  newspaper  establishment  will  carry 
with  it,  as  an  accessory,  the  subscription  list,  2 
Watts,  Penn.  Ill ;  but  a  bequest  of  a  house  would 
not  carry  the  furniture  in  it,  as  accessory  to  it. 
Domat,  Lois  Civ.,  Part.  2,  liv.  4,  tit.  2,  s.  4,  n.  1. 
AcceHsorium  non  ducit,  »ed  eequitur principale.  Coke, 
Litt.  152,  a. 

See  Accession  ;  Adjunction  ;  Appurte- 
nances. Used  also  in  the  same  sense  as  Ac- 
cessary, which  see. 

ACCESSORY  ACTIONS.  In  Scotch 
Laiv.  Those  which  are  in  some  degree  sub- 
servient to  others.     Bell,  Diet. 

ACCESSORY  CONTRACT.  One  made 
for  assuring  the  performance  of  a  prior  con- 
tract, either  by  the  same  parties  or  by  others; 
such  as  suretyship,  mortgages,  and  pledges. 

It  is  a  general  rule,  that  payment  or  release 
of  the  debt  due,  or  the  performance  of  a  thing 
required  to  be  performed  by  the  first  or  prin- 
cipal contract,  is  a  full  discharge  of  such  ac- 
cessory obligation,  Pothier,  Ob.  1,  c.  1,  s.  1, 
art.  2,  n.  14;  id.  n.  182,  186;  see  8  Mass. 
551;  15  id.  233;  17  id.  419  ;  4  Pick.  Mass.  11; 
8  id.  422;  5  Mete.  Mass.  310;  7  Barb.  N.  Y. 
22;  2  Barb.  Ch.  N.  Y.  119;  1  Hill.  &  D.  N.  Y. 
65 ;  6  Penn.  St.  228 ;  24  N.  H.  484 ;  3  Ired.  No. 
f!.  337 ;  and  that  an  assignment  of  the  prin- 
cipal contract  will  carry  the  accessory  con- 
tract with  it.   7  Penn.  St.  280 ;  17  Serg.  &  R. 


Penn.  400;  5  Cow.  N.  Y.  202;  5  Cal.  515. 

4  Iowa,  434;  24  N.  H.  484. 

3>  If  the  accessory  contract  be  a  contract 
by  which  one  is  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  it  must,  under  the 
statute  of  frauds,  be  in  writing,  and  disclose 
the  consideration,  either  explicitly,  or  by  the 
use  of  terms  from  which  it  may  be  implied. 

5  Mees.  &  W.  Exch.  128 ;  7  id.  410 ;  5  Bar- 
new.  &  Ad.  1109;  1  Bingh.  N.  c.  761;  6 
Binjh.  201;  9  East,  348;  8  Cush.  Mass.  156; 
15  Penn.  St.  27;  20  Barb.  N.  Y.  298;  13  N. 
Y.  232 ;  4  Jones,  No.  C.  287.  Such  a  contract 
is  not  assignable  so  as  to  enable  the  assignee 
to  sue  thereon  in  his  own  name.  21  Pick. 
Mass.  140;  5  Wend.  N.  Y.  307. 

3.  An  accessory  contract  of  this  kind  is 
discharged  not  only  by  the  fulfilment  or  rel  ease 
of  the  principal  contract,  but  also  by  any  mar 
terial  change  in  the  terms  of  such  contract  by 
the  parties  thereto ;  for  the  surety  is  bound 
only  by  the  precise  terms  of  the  agreement  he 
has  guarantied.  2  Nev.  &  P.  126 ;  9  Wheat. 
680;  1  Eng.  L.  &  Eq.  1;  3  Wash.  C.  C.  70; 
12  N.  H.  320;  13  id.  240.  Thus,  the  surety 
will  be  discharged  if  the  right  of  the  creditor 
to  enforce  the  debt  be  suspended  for  any  defi- 
nite period,  however  short ;  and  a  suspension 
for  a  day  will  have  the  same  efiect  as  if  it 
were  for  a  month  or  a  year.  2  Ves.  Sen.  Ch. 
540;  2  White  &  T.  Lead.  Cas.  707 ;  5  Ired.  Eq. 
No.  0.  91;  7  Hill,  N.  Y.  250;  3  Den.  N.  Y. 
512;  2  Wheat.  253;  28  Vt.  209.  But  the 
surety  may  assent  to  the  change,  and  waive 
his  right  to  be  discharged  because  of  it.  13 
N.  H.  240;  2  McLean,  C.  C.  99;  5  Ohio,  510; 

8  Me.  121. 

4.  If  the  parties  to  the  principal  contract 
have  been  guilty  of  any  misrepresentation,  or 
even  concealment,  of  any  material  fact,  which, 
had  it  been  disclosed,  would  have  deterred 
the  surety  from  entering  into  the  accessory 
contract,  the  security  so  given  is  voidable  at 
law  on  the  ground  of  fraud.  5  Bingh.  n.  c. 
156;  3  Barnew.  &  C.  605;  1  Bos.  &  P.  419; 

9  Ala.  N.  s.  42;  2  Rich.  So.  C.  5.90;  10  Clark 

6  F.  Hou.  L.  936. 

So  the  surety  will  be  discharged  should 
any  condition,  express  or  implied,  that  has 
been  imposed  upon  the  creditor  by  the  acces- 
sory contract,  be  omitted  by  him.  8  Taunt. 
208;  14  Barb.  N.  Y.  123  ;  6  Cal.  24;  27  Penn. 
St.  317;  6  Hill,  N.  Y.  540;  9  Wheat.  680; 
17  Wend.  N.  Y.  179,  422. 

An  accessory  contract  to  guarantee  an  jri- 
ginal  contract,  which  is  void,  has  no  binding 
effect.  7  Humphr.  Tenn.  261 ;  and  see  27  Ala. 
N.  s.  291. 

ACCESSORY  OBLIGATIONS.  In 
Scotch  La-w.  Obligations  to  antecedent  or 
primary  obligations,  such  as  obligations  to 
pay  interest,  &c. — Erskine,  Inst.  lib.  3,  tit.  3, 
?60. 

ACCIDENT  (Lat.  accidere, — ad,  to,  and 
cadere,  to  fall).  An  event  which,  under  the 
circumstances,  is  unusual  and  unexpected  by 
the  person  to  whom  it  happens. 

The  happening  of  an   event  without  the 
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concurrence  of  the  -will  of  the  person  by  whose 
agency  it  was  caused;  or  the  happening  of 
an  event  without  any  human  agency.  The 
burning  of  a  house  in  consequence  of  a  fire 
made  for  the  ordinary  purpose  of  cooking  or 
warming  the  house  is  an  accident  of  the  first 
kind ;  the  burning  of  the  same  house  by  light- 
ning would  be  an  accident  of  the  second  kind. 
1  Fonblanque,  Eq.  374,  375,  n. 

In  Equity  Practice.  Such  an  unforeseen 
event,  misfortune,  loss,  act,  or  omission'as  is 
not  the  result  of  any  negligence  or  misconduct 
in  the  party.  Francis,  Max.  87;  Story,  Eq. 
■Jur.  ?  78- 

An  occurrence  in  relation  to  a  contract 
which  was  not  anticipated  by  the  parties 
when  the  same  was  entered  into,  and  which 
gives  an  undue  advantage  to  one  of  them  over 
flie  other  in  a  court  of  law.  Jeremy,  Eq.  358. 
This  definition  is  objected  to,  because,  as  acci- 
dents may  arise  in  relation  to  other  things 
besides  contracts,  it  is  inaccurate  in  confining 
accidents  to  contracts:  besides,  it  does  not 
exclude  cases  of  unanticipated  occurrences 
resulting  from  the  negligence  or  misconduct 
of  the  party  seeking  relief.  See  also  1  Spence, 
Eq.  Jur.  628.  In  many  instances  it  closely 
resembles  Mistake,  which  see. 

2.  In  general,  courts  of  equity  will  relieve  a 
party  who  cannot  obtain  justice  in  consequence 
of  an  accident  which  will  justify  the  inter- 
position of  a  court  of  equity. 

The  jurisdiction  which  equity  exerts  in  case 
of  accident  is  mainly  of  two  sorts:  over  bonds 
with  penalties  to  prevent,  a  forfeiture  where 
the  failure  is  the  result  of  accident,  2  Freem. 
Ch.  128 ;  1  Spence,  Eq.  Jur.  629  ;  25  Ala.  N. 
s.  452;  9  Ark.  533;  4  Paige,  Ch.  N.  Y.  148; 
4  Munf.  Va.  68 ;  as  sickness,  1  Root,  Conn. 
298,  310,  or  where  the  bond  has'  been  lost,  5 
Ired.  Eq.  No.  C.  331.  And,  second,  where  a 
negotiable  instrument  has  been  lost,  in  which 
case  no  action  lay  at  law,  but  where  equity 
will  allow  the  one  entitled  to  recover  upon 
giving  proper  indemnity.  4  Term,  170;  1 
Ves.  Ch.  338;  5  id.  288;  16  id.  430;  4  Price, 
Exch.  176. 

3.  The  ground  of  equitable  interference 
where  a  party  has  been  defeated  in  a  suit  at 
law  to  which  he  might  have  made  a  good  de- 
fence had  he  discovered  the  facts  in  season, 
may  be  referred  also  to  this  head,  2  Rich.  Eq. 
So.  C.  63;  3  Ga.  226;  7  Ilumphr.  Tenn.  130; 
18  Miss.  502;  6  How.  114.  See  4  Ired.  Eq. 
No.  0.  178 ;  but  in  such  case  there  must  have 
been  no  negligence  on  the  part  of  the  defend- 
ant. 18  Miss.  103  ;  7  Humphr.  Tenn.  130 ;  1 
M  3rr.  Iowa,  150 ;  7  B.  Monr.  Ky.  120.  See 
Inevitable  Accident;  Mistake;  Act  of 
God. 

It  is  exercised  by  equity  where  there  is  not 
a  plain,  adequate,  and  complete  remedy  at  law, 
44  Me.  206 ;  but  not  where  such  a  remedy 
exists,  9  Gratt.  Va.  379 ;  5  Sandf.  N.  Y.  612  ; 
and  a  complete  excuse  must  be  made.  14 
Ala.  N.  s.  342. 

ACCOMENDA.  A  contract  which  takes 
place  when  an  individual  intrusts  personal 


property  with  the  master  of  a  vessel,  to  be 
sold  for  their  joint  account. 

In  such  case,  two  contracts  take  place :  first,  the 
contract  called  mandatnmf  by  which  the  owner  of 
the  property  gives  the  master  power  to  dispose  of  it ; 
and  the  contract  of  partnership,  in  virtue  of  which 
the  profits  are  to  be  divided  between  them.  One 
party  runs  the  risk  of  losing  his  capital,  the  other 
his  labor.  If  the  sale  produces  no  more  than  first 
cost,  the  owner  takes  all  the  proceeds  ;  it  is  only  the 
profits  which  are  to  be  divided.  Emerigon,  Mar. 
Loans,  s.  5. 

ACCOMMODATION  PAPER.  Pro- 
missory notes  or  bills  of  exchange  made,  ac- 
cepted, or  endorsed  without  any  consideration 
therefor. 

Such  paper,  the  hands  of  the  party  to 
whom  it  is  muue  or  for  whose  benefit  the  ac- 
commodation is  given,  is  open  to  the  defence 
of  want  of  consideration,  but  when  taken  by 
third  parties  in  the  usual  course  of  business,  is 
governed  by  the  same  rules  as  other  paper. 
2  Kent,  Coram.  86;  1  Bingh.  n.  c.  207;  1 
Mees.  &  W.  Exch.  212;  12  id.  705;  33  Eng. 
L.  &  Eq.  282;  2  Du.  N.  Y.  33;  26  Vt.  19;  5 
Md.  389. 

Consult  Bayley  ;  Chitty ;  Parsons ;  Story, 
Bills  of  Exchange. 

ACCOMPLICE  (Lat.  ad  and  compli- 
care — con,  with,  together,  plicare,  to  fold,  to 
wrap, — to  fold  together). 

In  Criminal  Iia-w.  One  who  is  in  some 
way  concerned  in  the  commission  of  a  crime, 
though  not  as  a  principal. 

The  term  in  its  fulness  includes  in  its  meaning 
all  persons  who  have  been  concerned  in  the  com- 
mission of  a  crime,  all  particepes  criminia,  whether 
they  are  considered  in  strict  legal  propriety  as  prin- 
cipals in  the  first  or  sec  ")nd  degree,  or  merely  as  ac- 
cessaries before  or  after  the  fact.  Fost.  Cr.  Cas. 
341;  1  Russell,  Crimes,  21;  4  Blackstone,  Comm. 
331 ;  1  Phillipps,  Ev.  28;  Merlin,  B6pert.,  Complice 

It  has  been  questioned,  whether  one  who  was  an 
accomplice  to  a  suicide  can  be  punished  as  such.  A 
case  occurred  in  Prussia  where  a  soldier,  at  the  re- 
quest of  his  comrade,  had  out  the  latter  in  pieces; 
for  this  he  was  tried  capitally.  In  the  year  1 817,  a 
young  woman  named  Leruth  received  a  recomfense 
for  aiding  a  man  to  kill  himself.  He  put  the  point 
of  a  bistoury  on  his  naked  breast,  and  used  the 
hand  of  the  young  woman  to  plunge  itwiih  greater 
force  into  his  bosom ;  hearing  sume  noise,  he  ordered 
her  away.  The  man,  receiving  effectual  aid,  was 
soon  cured  of  the  wnund  which  had  been  inflicted; 
and  she  was  tried  and  convicted  of  having  inflicted 
the  wound,  and  punished  by  ten  years'  imprison- 
ment. Lepage,  Hcience  du  Droit,  ch.  2,  art.  3,  g  5 
The  ease  of  Saul,  the  King  of  Israel,  and  his  armor- 
bearer  (1  Sam.  xxxi.  4),  and  of  David  and  the 
Amah-kite  (2  Sam.  i.  2-16),  will  doubtless  occur  to 
the  reader. 

In  Massachusetts,  it  has  been  held,  that,  if  one 
counsels  another  to  commit  suicide,  he  is  principal 
in  the  murder ;  for  it  is  a  presumption  uf  Inw,  that 
advice  has  the  influence  and  efl'cct  intended  by  the 
adviser,  unless  it  is  shown  to  have  been  otherwise, 
as,  for  example,  that  it  was  received  with  scoff  or 
manifestly  rejected  and  ridiculed  at  the  time.  13 
Mass.  359.     See  7  Best.  Law  Rep.  215. 

It  is  now  finally  settled,  that  it  is  not  a 
rule  of  law,  but  of  practice  only,  that  a  jury 
should  not  convict  on  the  unsupported  testi- 
mony of  an  accomplice.  Therefore,  if  a  iurv 
choose  to  act  on  such  evidence  only,  the  con 
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viotion  cannot  be  ciuashed  as  bad  in  law. 
The  better  practice  is  for  the  judge  to  advise 
the  jury  to  acquit,  unless  the  testimony  of 
the  accomplice  is  corroborated,  not  only  as  to 
the  circumstances  of  the  offence,  but  also  as  to 
the  participation  of  the  accused  in  thd  trans- 
action ;  and  when  several  parties  are  charged, 
that  it  is  not  sufficient  that  the  accomplice 
should  be  confirmed,  as  to  one  or  more  of  the 
prisoners,  to  justify  a  conviction  of  those  pri- 
soners with  respect  to  whom  there  is  no  con- 
firmation. 7  Cox,  Cr.  Gas.  20;  Dearsl.  Cr. 
Cas.  555  ;  20  Pick.  Mass.  397 ;  10  Gush.  Mass. 
535.     See  1  Fost.  &  F.  Gr.  Gas.  388. 

ACCORD.  In  Contracts.  A  satisfaction 
agreed  upon  between  the  party  injuring  and 
the  party  injured,  which  when  performed  is 
a  bar  to  all  actions  upon  this  account;  gene- 
rally used  in  the  phrase  "accord  and  satisfac- 
tion." 2  Greenleaf,  Ev.  28;  3  Blackstone, 
Gomm.  15;  Bacon,  Abr.  Accord;  5  Md.  170. 

It  must  be  legal.  An  agreement  to  drop  a 
criminal  prosecution  as  a  satisfaction  for  an 
assault  and  imprisonment,  is  void.  5  East, 
294.     See  2  Wils.  341 ;  Croke,  Eliz.  541. 

It  must  be  advantageous  to  the  creditor,  and 
he  must  receive  an  actual  benefit  therefrom 
which  he  would  not  otherwise  have  had.  2 
Watts,  Penn.  424;  2  Ala.  476 ;  3  J.  J.  Marsh. 
Ky.  497.  Restoring  to  the  plaintiff  his  chat- 
tels, or  his  land,  of  which  the  defendant  has 
wrongfully  dispossessed  him,  will  not  be  any 
consideration  to  support  a  promise  by  the 
plaintiff  not  to  sue  him  for  those  injuries.  Ba- 
con, Abr.  Accord,  A ;  Perkins,  |  749 ;  Dy. 
75  ;  5  East,  230;  11  id.  390 ;  1  Strange,  426;  3 
Hawks,  No.  G.  580 ;  2  Litt.  Ky.  49 ;  5  Day, 
Conn.  360 ;  1  Root,  Conn.  426  ;  1  Wend.  N.  Y. 
164 ;  3  id.  66 ;  14  id.  116.  The  payment  of  a 
part  of  the  whole  debt  due  is  not  a  good  satis- 
faction, even  if  a«oepted,  2  Greenleaf,  Ev.  § 
28 ;  2  Parsons,  Gontr.  199  ;  4  Mod.  88 ;  3  Bingh. 
N.  c.  454;  10  Mees.  &  W.  Exch.  367;  12 
Price,  Exch.  183 ;  1  Zabr.  N.  J.  391 ;  5  Gill, 
Md.  189;  20  Gonn.  559;  1  Mete.  Mass.  276; 
27  Me.  362,  370  ;  39  id.  203 ;  2  Strobh.  So.  C. 
203 ;  15  B.  Monr.  Ky.  566 ;  otherwise,  how- 
ever, if  the  amount  of  the  claim  is  disputed, 
Croke,  Eliz.  429;   3  Mees.  &  W.  Exch.  651; 

5  Barnew.  &  Aid.  117 ;  1  Ad.  &  E.  106 ;  21 
Vt.  223  ;  23  id.  561 ;  4  Gill,  Md.  406;  4  Den. 
N.  Y.  166 ;  2  Du.  N.  Y.  302;  12  Mete.  Mass. 
551,  or  contingent,  14  B.  Monr.  Ky.  451 ;  and 
if  the  negotiable  note  of  the  debtor,  15  Mees. 

6  W.  Exch.  23,  or  of  a  third  person,  2  Mete. 
Mass.  283 ;  20  Johns,  N.  Y.  76 ;  1  Wend.  N.Y. 
164;  14  id.  116 ;  13  Ala.  353 ;  11  East,  390  ;  4 
Barnew.  &  C.  506,  for  part,  be  given  and  re- 
ceived, it  is  sufficient ;  or  if  a  part  be  given  at 
a  different  place,  3  Hawks.  No.  C.  580;  29 
Miss.  139,  or  an  earlier  time,  it  will  be  suffi- 
cient, 18  Pick.  Mass.  414 ;  and,  in  general,  pay- 
ment of  part  suffices  if  any  additional  benefit 
be  received.  30  Vt.  424 ;  26  Conn.  392 ;  27 
Barb.  N.  Y.  485  ;  4  Jones  No.  C.  518  ;  4  Iowa, 
219.  And  the  receipt  of  specific  property  if 
agreed  to  is  sufficient,  whatever  its  value,  19 
Pick.  Mass.  273;  5  Day,  Gonn.  360;  but  both 
delivery  and  acceptance  must  be  proved.  1 


Wash.  C.  C.  328 ;  3  Blackf.  Ind.  354;  1  Dev 
&  B.  No.  C.  565 ;  8  Penn.  St.  106 ;  16  id.  450; 
4  Eng.  L.  &  Eq.  185. 

3>  It  must  be  certain.  An  agreement  that 
the  defendant  shall  relinquish  the  possession 
of  a  house  in  satisfaction,  he,  is  not  valid,  un- 
less it  is  also  agreed  at  what  time  it  shall  be 
relinquished.  Yelv.  125.  See  4  Mod.  88  ;  2 
Johns.  N.  Y.  342;  3  Lev.  189;  2  Iowa,  553;  1 
Hempst.  Ark.  315. 

It  must  be  complete.  That  is,  every  thing 
must  be  done  which  the  party  undertakes  to 
do,  Gomyns,  Dig.  Accoi-d,  B  4 ;  T.  Raym.  203 ; 
Kebl.  690;  Croke,  Eliz.  46;  9  Coke  79,  6;  14 
Eng.  L.  &  Eq.  296;  2  Iowa,  553;  5  N.  H.  136- 
24  id.  289 ;  3  Johns.  Gas.  N.  Y.  243 ;  5  Johns. 
N.  Y.  386 ;  16  id.  86 ;  1  Gray,  Mass.  245 ;  8 
Ohio,  393 ;  7  Blackf  Ind.  582 ;  14  B.  Monr. 
Ky.  459  ;  2  Ark.  45 ;  44  Me.  121 ;  15  Tex.  198; 
29  Penn.  St.  179;  8  Md.  188;  but  this  per- 
formance may  be  merely  the  substitution  of  a 
new  undertaking  for  the  old  if  the  parties  so 
intended,  2  Parsons,  Gontr.  194  n. ;  24  Gonn. 
613  ;  23  Barb.  N.  Y.  546 ;  7  Md.  259 ;  and  in 
some  cases  it  is  sufficient  if  performance  be 
tendered  and  refused.     2  Greenleaf,  Ev.  §  31 ; 

2  Barnew.  &  Ad.  328 ;  3  id.  701.  But  see  3 
Bingh.  N.  c.  715 ;  16  Barb.  N.  Y.  598;  5  R.  I. 
219. 

It  must  he  by  the  debtor  or  his  agent,  3  Wend. 
N.  Y.  66 ;  2  Ala.  84;  and  if  made  by  a  stran- 

fer,  will  not  avail  the  debtor  in  an  action  at  law. 
trange,  592 ;  3  T.  B.  Monr.  Ky.  302  ;  6  Johns. 
N.  Y.  37.  See  6  Ohio  St.  71.  His  remedy  in 
such  a  case  is  in  equity.     Croke,  Eliz.  541 ; . 

3  Taunt.  117 ;  5  East,  294. 

3.  Accord  with  satisfaction,  when  completed, 
has  two  effects:  it  is  a  payment  of  the  debt; 
and  it  is  a  species  of  sale  of  the  thing  given 
by  the  debtor  to  the  creditor,  in  satisfaction ; 
but  it  differs  from  it  in  this,  that  it  is  not  valid 
until  the  delivery  of  the  article,  and  there  is 
no  warranty  of  the  thing  thus  sold,  except 
perhaps  the  title ;  for  in  regard  to  this  it  can- 
not be  doubted,  that  if  the  debtor  gave  on  an 
accord  and  satisfaction  the  goods  of  another, 
there  would  be  no  satisfaction.  But  the  in- 
tention of  the  parties  is  of  the  utmost  conse- 
quence, 30  Vt.  424 ;  as  the  debtor  will  be  re- 
quired only  to  execute  the  new  contract  to 
that  point  whence  it  was  to  operate  a  satis- 
faction of  the  pre-existing  liability.  See,  gene- 
rally, 2  Greenleaf,  Ev.  |  28  et  seq. ;  2  Parsons, 
Gontr.  193  et  seq.;  Comyns,  Dig.  Accord;  1 
Bouvier,  Inst.  n.  805 ;  3  id.  n.  2478-2481 ; 
Payment. 

ACCOUCHEMENT.  The  act  of  giving 
birth  to  a  child.  It  is  frequently  important 
to  prove  the  filiation  of  an  individual :  this 
may  be  done  in  several  ways.  The  fact  of 
the  accouchement  may  be  proved  by  the  direct 
testimony  of  one  who  was  present,  as  a  phy- 
sician, a  midwife,  or  other  person.  1  Bouvier, 
Inst.  n.  314. 

ACCOUNT.  A  detailed  statement  rf  the 
mutual  demands  in  the  nature  of  debt  and 
credit  between  parties,  arising  out  of  contracts 
or  some  fiduciary  relation.  1  Mete.  Mass.  216 ; 
1  Hempst.  Ark.  114 ;  32  Penn.  St.  202. 
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A  statement  of  the  receipts  and  payments 
of  an  executor,  administrator,  or  other  trustee, 
of  the  estate  confided  to  him. 

An  open  account  is  one  in  which  some  term 
of  the  contract  is  not  settled  by  the  parties, 
whether  the  account  consists  of  one  item  or 
many.     1  Ala.  N.  s.  62 ;  6  id.  438. 

A  form  of  action,  called  also  account  render, 
in  which  such  a  statement,  and  the  reooyery 
of  the  balance  which  thereby  appears  to  be 
due,  is  sought  by  the  party  bringing  it. 

3.  In  Practice.  In  Equity.  Jurisdiction 
concurrent  with  courts  of  law  is  taken  over 
matters  of  account,  9  Johns.  N.  Y.  470 ;  2 
A,  K..Marph.  Ky.  338;  1  J.  J.  Marsh.  Ky. 
82 ;  2  Gaines,  Cas.  N.  Y.  1 ;  1  Paige,  Ch.  N.  Y. 
41 ;  1  Yerg.  Tenn.  360;  1  Oa.  376,  on  three 
grounds:  mutual  accounts,  18  Beav.  Rolls, 
575 ;  dealings  so  complicated  tha,t  they  can- 
not be  adjusted  in  a  court  of  law,  1  Schoales 

6  L.  Ch.'lr.  305;  2  id.  400;  2  Hou.  L.  Cas. 
28;  2  Leigh,  Va.  6;  1  Mete.  Mass.  216;  15 
Ala.  N.  s.  34 ;  17  Ga.  558 ;  the  existence  of  a 
fiduciary  relation  between  the  parties,  1  Sim. 
Ch.  N.  s.  573;  4  Gray,  Mass.  227;  1  Story, 
Eq.  Jur.  8th  ed.  5  459,  a. 

In  addition  to  these  peculiar  grounds  of 
jurisdiction,  equity  will  grant  a  discovery  in 
cases  of  account  on  the  general  principles 
regulating  discoveries,  8  Ala.  N.  s.  743;  4 
Sandf.  N.  Y.  112 ;  35  N.  H.  339,  and  will  af- 
terwards proceed  to  grant  full  relief  in  many 
cases.  1  Madd.  Ch.  86  ;  6  Ves.  Ch.  136 ;  9  id. 
437  ;  10  Johns.  N.  Y.  587 ;  17  id.  384 ;  5  Pet. 
•495. 

3.  Equitable  jurisdiction  over  accounts  ap- 
plies to  the  appropriation  of  payments,  1  Story, 
Eq.  Jur.  8th  ed.  |§  459-461 ;  agency,  2  Mc- 
Cord,  Ch.  So.  C.  469 ;  including  factors,  bail- 
iffs, consignees,  receivers,  and  stewards,  where 
there  are  mutual  or  complicated  accounts,  1 
Jac.  &  W.  Ch.  135;  13  Ves.  Ch.  53;  9  Beav. 
Rolls,  284;  17  Ala.  n.  s.  667;  trustees'  ac- 
counts, 1  Story,  Eq.  Jur.  ?  465  ;  2  Mylne  &  K. 
Ch.  664;  9  Beav.  Rolls,  284;  1  Stockt.  N.  J. 
218 ;  4  Gray,  Mass.  227 ;  administrators  and 
executors,  22  Vt.  50;  14  Mo.  116 ;  3  Jones,  Eq. 
No.  C.  316;  32  Ala.  n.  s.  314;  see  23  Miss. 
361;  guardians,  etc.,  31  Penn.  St.  318;  9  Rich. 
Eq.  So.  C.  311 ;  33  Miss.  553 ;  tenants  in  com- 
mon, joint  tenants  of  real  estate  or  chattels,  4 
Ves.  Ch.  752;  1  Ves.  &  B.  Ch.  114;  partners, 

1  Hen.  &  M.  Va.  9 ;  3  Gratt.  Va.  364;  3  Cush. 
Mass.  331 ;  23  Vt.  576 ;  4  Sneed,  Tenn.  238  ;  1 
Johns.  Ch.  N.  Y.  305 ;  directors  of  companies, 
and  similar  officers,  1  Younge  &  C.  Ch.  326 ; 
apportionment  of  apprentice  fees,  2  Brown,  Ch. 
78;  1  Atk.  Ch.  149 ;  13  Jur.  596;  or  rents,  2 
Ves.  &B.  Ch.  331;  2  P.  Will.  Ch.  176,  501; 
see  1  Story,  Eq.  Jur.  ^  480 ;  contribution  to 
relieve  real  estate,  3  Coke,  12;  3  Bligh,  590; 

2  Bos.  &  P.  270;  1  Johns.  Ch.  N.  Y.  409,  425 ; 

7  Mass.  355;  1  Story,  Eq.  Jur.  ^  487;  general 
average,  2  Abbott,  Shipp.  pi.  3,  o.  8,  g  17 ;  18 
Ves.  Ch.  190;  4  Kay  &  J.  Ch.  367;  2  Curt.  0. 
C.  59 ;  between  sureties,  1  Story,  Eq.  Jur.  H 
492-504 ;  liens,  Sugden,  Vend.  7th  ed.  541 ;  8 
Paige,  Ch.  N.  Y.  182,  277 ;  rerda  and  profits 
between  landlord  and  tenant,  1  Schoales  &  L. 


Ch.  Ir.  305  ;  7  East,  353 ;  4  Johns.  Ch.  N.  X 
287 ;  in  case  of  torts.  Bacon,  Abr.  Accom.pt,  B. 
a  levy,  2  Atk.  Ch.  362;  1  Ves.  Sen.  Ch.  250;  1 
Eq.  Cas.  Abr.  285 ;  and  in  other  cases,  3  Gratt 
Va.  330 ;  waste,  1  P.  Will.  Ch.  407 ;  6  Ves 
Ch.  88;  1  Brown,  Ch.  194;  6  Jur.  N.  s.  809, 

5  Johns.  Ch.  N.  Y.  169 ;  tithes  and  moduses, 
Comyns,  Dig.  Chauncery  (3  C),  Distress  (M. 

Equity  follows  the  analogy  of  the  law,  in  re- 
fusing to  interfere  with  stated  accounts.  2 
Schoales  &  L.  Ch.  Ir.  629;  3  Brown,  Ch.  639 
n. ;  19  Ves.  Ch.  180 ;  13  Johns.  Ch.  N.  Y.  578 ; 

6  id.  360;  3  McLean  C.  C.  83;  4  Mass.  C.  C. 
143 ;  3  Pet.  44 ;  6  id.  61;  9  id.  405.  See  Ac- 
coDNT  Stated. 

4.  At  Law.  The  action  lay  against  bail- 
iffs, receivers,  and  guardians,  in  socage  only, 
at  the  common  law,  and,  by  a  subsequent  ex- 
tension of  the  law,  between  merchants.  11 
Coke,  89 ;  1^  Mass.  149. 

Privity  of  contract  was  required,  and  it  did 
not  lie  by  or  against  executors  and  adminis- 
trators, 1  Wms.  Saund.  216,  n. ;  Willes,  208, 
until  statutes  were  passed  for  that  purpose, 
the  last  being  that  of  3  &  4  Anne,  o.  16.  1 
Story,  Eq.  Jur.  §  445. 

In  several  states  of  the  United  States,  the 
action  has  received  a  liberal  extension.  4  Watts 
&  S.  Penn.  550;  13  Vt.  517;  28  id.  338;  7 
Penn.  St.  175;  25  Conn.  137;  5  R.  I.  402. 
Thus,  it  is  said  to  be  the  proper  remedy  for  one 
partner  against  another,  1  Dall.  Penn.  340;  3 
Binn.  Penn.  317;  10  Serg.  &  R.  Penn.  220; 
15  id.  153;  2  Conn.  425;  4  Vt.  137;  3  Barb. 
N.  Y.  419;  1  Cal.  448,  for  money  used  by  one 
partner  after  the  dissolution  of  the  firm,  18 
Pick.  Mass.  299 ;  though  equity  seems  to  be 
properly  resorted  to  where  a  separate  tribu- 
nal exists.  1  Hen.  &  M.  Va.  9 ;  1  Johns.  Ch. 
N.  Y.  305.  And  see  1  Meto.  Mass.  216 ;  1  Iowa 
240. 

5.  In  other  states,  reference  may  be  made 
to  an  auditor  by  order  of  the  court,  in  the 
common  forms  of  actions  founded  on  contract 
or  tort,  where  there  are  complicated  accounts 
or  counter-demands.  12  Mass.  525 ;  6  Pick 
Mass.  193;  8  Conn.  499;  13  N.  H.  275;  1  Tex. 
646.  See  Auditor.  In  the  action  of  account, 
an  interlocutory  judgment  of  quod  computet 
is  first  obtained,  2  Greenleaf,  Ev.  ^|  36,  39  • 
11  Ired.  No.  C.  391;  12  111.  Ill,  on  which  no 
damages  are  awarded  except  ratione  interpla- 
citationis.    Croke,  Eliz.  83 ;  5  Binn.  Penn.  564. 

The  account  is  then  referred  to  an  auditor, 
who  now  generally  has  authority  to  examine 
parties,  4  Post.  198,  though  such  was  not  the 
case  formerly,  before  whom  issue  of  law  and 
fact  may  be  taken  in  regard  to  each  item, 
which  he  must  report  to  the  court.  2  Ves  Ch. 
388  ;  Mete.  Yelv.  202  ;  5  Binn.  Penn.  433 :  5 
Vt.  543;26N.H.  139. 

A  final  judgment  quod  recuperet  is  entered 
for  the  amount  found  by  him  to  be  due ;  and 
the  auditor's  account  will  not  be  set  aside  ex- 
cept upon  a  very  manifest  case  of  error.  5 
Penn.  St.  413 ;  1  La.  Ann.  380.   See  Auditors. 

6.  If  the  defendant  is  found  in  surplusage, 
that  is,  is  creditor  of  the  plaintiff  on  balancing 
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tlio  accounts,  he  cannot  in  this  action  recover 
judgment  for  the  balance  bo  due.  He  may 
bring  an  action  of  debt,  or,  by  some  authori- 
ties, a  sci.  fac,  against  the  plaintiff,  whereon 
he  may  have  judgment  and  execution  against 
the  plaintiff.  See  Palm.  512 ;  2  Bulst.  277-8 ; 
1  Leon.  219 ;  3  Kebl.  362;  1  RoUe,.  Abr.  599, 
pi.  11 ;  Brooke,  Abr.  Aemrd,  62 ;  1  RoUe,  87. 

As  the  defendant  could  vrage  his  law,  2 
Wms.  Saund.  65  a;  Croke,  Eliz.  479;  and  as 
the  discovery,  which  is  the  main  object  sought, 
5  Taunt.  431,  can  be  more  readily  obtained 
and  questions  in  dispute  more  readily  settled 
in  equity,  resort  is  generally  had  to  that  juris- 
diction in  those  states  where  a  separate  tri- 
bunal exists,  or  under  statutes  to  the  courts 
of  law.  18  Vt.  345;  13  N.  H.  275;  8  Conn. 
499;  1  Meto.  Mass.  216. 

ACCOUNT  BOOK.  A  book  kept  by  a 
merchant,  trader,  mechanic,  or  other  person, 
in  which  are  entered  from  time  to  time  the 
transactions  of  his  trade  or  business.  Such 
books,  when  regularly  kept,  may  be  admitted 
in  evidence.    Greeuleaf,  Ev.  W  115-118. 

ACCOUNT  CURRENT.  An  open  or 
running  account  between  two  parties. 

ACCOUNT  IN  BANK.  See  Bank  Ac- 
count. 

ACCOUNT  STATED.  An  agreed  bal- 
ance of  accounts.  An  account  which  has 
been  examined  and  accepted  by  the  parties.  2 
Atk.  Ch.  251. 

In  Equity.  Acceptance  may  be  inferred 
from  circumstances,  as  where  an  account  is 
rendered  to  a  merchant,  and  no  objection  is 
made,  after  sufficient  time.  2  Vern.  Ch.  276 ;  1 
Sim.  &  S.  Ch.  333  ;  3  Johns.  Ch.  569 ;  7  Cranch, 
147;  1  M'Cord,  Ch.  156;  2  Md.  Ch.  Dec.  433. 

Such  an  account  is  deemed  conclusive  be- 
tween the  parties,  2  Brown,  Ch.  62,  310;  2 
Ves.  Ch.  566,  837;  1  Swanst.  Ch.  460;  6  Madd. 
Ch.  146;  20  Ala.  n.'  s.  747;  3  Johns.  Ch.  N. 
Y.  587;  1  Gill,  Md.  350;  3  Jones,  Eq.  No.  C. 
109,  to  the  extent  agreed  upon,  1  Hopk.  Ch. 
N.  Y.  239,  unless  some  fraud,  mistake,  or  plain 
error  is  shown,  1  Parsons,  Contr.  174 ;  1  Johns. 
Ch.  N.  Y.  550;  1  M'Cord,  So.  C.  156 ;  and  in 
such  case,  generally,  the  account  will  not  be 
opened,  but  liberty  to  surcharge  or  falsify  will 
be  given.  2  Atk.  Ch.  119 ;  9  Ves.  Ch.  265 ;  1 
Schoales  &  L.  Ch.  Ir.  192;  7  Gill,  Md.  119; 
1  Md.  Ch.  Dec.  306. 

At  Law.  An  account  stated  is  conclusive 
as  to  the  liability  of  the  parties  with  reference 
to  the  transactions  included  in  it,  3  Jones,  No. 
C,  except  in  cases  of  fraud  or  manifest  error. 
1  Bsp.  159 ;  24  Conn.  591 ;  4  Wise.  219 ;  5  Fla. 
478.     See  4  Sandf.  N.  Y.  311. 

3.  Acceptance  by  the  party  to  be  charged 
must  be  shown  by  the  one  who  relies  upon  the 
account.  10  Humphr.  Tenn.  238 ;  12  111.  111. 
The  acknowledgment  that  the  sum  is  due  is 
sufficient,  2  Mod.  44;  2  Term,  480,  though 
there  be  but  a  single  item  in  the  account.  l3 
East,  249;  5  Maule  &  S.  65;  1  Show.  215. 

Acceptance  may  also  be  inferred  from  re- 
taining the  account  a  sufficient  time  without 
making  objection,  7  Cranch,  147;   3  Watts 


k  S.  Penn.  109  ;  10  Barb.  N.  Y.  213  ;  4  Sandf. 
N.  Y.  311;  see  22  Penn.  St.  454,  and  from 
other  circumstances.     1  Gill,  Md.  234. 

A  definite  ascertained  swm,  must  be  stated 
to  be  due.    9  Serg.  &  R.  Penn.  241. 

It  must  be  made  hy  a  competent  person,  ex- 
cluding infants  and  those  who  are  of  unsound 
mind.     1  Term,  40. 

Husband  and  wife  may  join  and  state  an 
account  with  a  third  person.  2  Term,  483 ;  16 
Eng.  L.  &  Eq.  290. 

An  agent  may  bind  his  principal.  3  Johns. 
Ch.  569.  Partners  may  state  accounts ;  and  an 
action  lies  for  the  party  entitled  to  the  balance. 
4  Dall.  Penn.  434;  1  Wash.  C.  C.  435 ;  16  Vt 
169. 

The  acceptance  of  the  account  is  an  acknow- 
ledgment of  a  debt  due  for  the  balance,  and  will 
support  assumpsit,  11  Eng.  L.  &  Eq.  421:  it  is 
not,  therefore,  necessary  to  prove  the  items, 
but  only  to  prove  an  existing  debt  or  demand, 
and  the  stating  of  the  account.  16  Ala.  n.  s. 
742. 

ACCOUNTANT.  One  who  is  versed  in 
accounts.  A  person  or  officer  appointed  to 
keep  the  accounts  of  a  public  company. 

He  who  renders  to  another  or  to  a  court  a 
just  and  detailed  statement  of  the  property 
which  he  holds  as  trustee,  executor,  adminis- 
trator, or  guardian.     See  16  Viner,  Abr.  155. 

ACCOUNTANT  GENERAL.  An  offi- 
cer of  the  English  Court  of  Chancery,  by 
whom  the  moneys  paid  into  court  are  received, 
deposited  in  bank,  and  disbursed.  The  office 
appears  to  have  been  established  by  an  order 
of  May  26,  1725,  and  12  Geo.  I.  o.  32,  before 
which  time  the  effects  of  the  suitors  were 
locked  up  in  the  vaults  of  the  Bank  of  England, 
under  the  care  of  the  masters  and  two  of  the 
six  clerks.     1  Smith,  Chanc.  Pract.  22. 

ACCOUFLE.     To  marry ;  married. 

ACCREDIT.  In  International  Law. 
To  acknowledge. 

Used  of  the  act  by  whicli  a  diplomatic  agent  ia 
acknowledged  by  the  government  near  which  he  ia 
sent.  This  at  once  makes  his  public  character 
known,  and  becomes  bis  protection,  and  also  of  the 
act  by  which  his  sovereign  commissions  him. 

ACCREDITULARE  (Lat.).  To  purge 
oneself  of  an  offence  by  oath.  Whishaw; 
Blount. 

ACCRESCERE  (Lat.).     To  be  added  to. 

The  term  is  used  in  speaking  of  islands  which 
are  formed  in  rivers  by  deposit.  Calvinus,  Lex;  3 
Kent,  Comm.  428. 

In  Scotch  Law.  To  pass  to  any  one. 
Bell,  Diet. 

It  is  used  in  a  related  sense  in  the  common 
law  phrase  jus  accrescendi,  the  right  of  sur- 
vivorship.    1  Washburn,  Real  Prop.  426. 

In  Pleading.  To  commence ;  to  arise ;  to  ac- 
crue. Quod  actio  non  accrevit  infra  sex  annoa, 
that  the  action  did  not  accrue  within  six  years. 
3  Chitty,  Plead.  914. 

ACCRETION  (Lat.  accrescere,  to  grow 
to).  The  increase  of  real  estate  by  the  addi- 
tion of  portions  of  soil,  by  gradual  deposition 
through  the  operation  of  natural  causes,  to  that 
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alreaJ y  in  possession  of  the  owner.     2  Wash- 
burn, Real  Prop.  451. 

The  term  alluvion  is  applied  to  the  deposit  itself, 
while  accretion  rather  denotes  the  act. 

If  an  island  in  a  non-navigable  stream  re- 
sults from  accretion,  it  belongs  to  the  owner 
of  the  bank  on  the  same  side  of  the  Jilum 
aqucE.  2  Washburn,  Real  Prop.  452.  Consult 
2  Washburn,  Real  Prop.  451-453;  2  Shars- 
wood,  Blaokst.  Comm.  261,  n. ;  3  Kent,  Comm. 
428 ;  Hargrave,  Law  Tracts,  5 ;  Hale,  de  Jur. 
Mar.  14;  3  Barnew.  &  C.  91,  107;  6  Cow.  N. 
Y.  537;  4  Pick.  Mass.  268;  17  id.  41;  17  Vt. 
387. 

ACCROACH.  To  attempt  to  exercise 
royal  power.     4  Blaokstone,  Comm.  76. 

A  knight  who  forcibly  assaulted  and  detained  one 
of  the  king's  subjects  till  he  paid  him  a  sum  of 
money  was  held  to  have  committed  treason  on  the 
ground  of  accroachment.     1  Hale,  PI.  Cr.  80. 

In  French  Iiaw.     To  delay.     Whishaw. 

ACCRUIi.  To  grow  to ;  to  be  added  to,  as 
the  interest  accrues  on  the  principal.  Accru- 
ing costs  are  those  which  become  due  and  are 
created  after  judgment;  as  the  costs  of  an 
execution. 

To  arise,  to  happen,  to  come  to  pass ;  as  the 
ftatute  of  limitations  does  not  commence  run- 
ning until  the  cause  of  action  has  accrued.  1 
Bouvier,  Inst.  n.  861;  2  Rawle,  Penn.  277;  10 
Watts,  Penn.  363 ;  Bacon,  Abr.  Limitation  of 
ictions  (D  3). 

ACCUMULATIVE  JUDGMENT.  A 
second  or  additional  judgment  given  against 
one  who  has  been  convicted,  the  execution  or 
effect  of  which  is  to  commence  after  the  first 
has  expired. 

Thus,  where  a  man  is  sentenced  to  an  imprison- 
ment for  six  months  on  conviction  of  larceny,  and 
afterwards  he  is  convicted  of  burglary,  he  may  be 
sentenced  to  undergo  an  imprisonment  for  the  latter 
crime,  to  commence  after  the  expiration  of  the  first 
imprisonment :  this  is  called  an  accumulative  judg- 
ment. And  if  the  former  sentence  is  shortened  by 
a  pardon,  or  by  reversal  on  a  writ  of  error,  it  expires, 
and  the  subsequent  sentence  takes  effect,  as  if  the 
former  had  expired  by  lapse  of  time.  11  Mete. 
Mass.  581.  Where  an  indictment  for  misdemeanor 
contained  four  counts,  the  third  of  which  was  held 
&n  error  to  be  bad  in  substance,  and  the  defendant, 
being  convicted  on  the  whole  indictment,  was  sen- 
tenced to  four  successive  terms  of  imprisonment  of 
equal  duration,  one  on  each  count,  it  was  held  that 
the  sentence  on  the  fourth  count  was  not  invalidated 
by  the  insufficiency  of  the  third  count,  and  that  the 
imprisonment  on  it  was  to  be  computed  from  the 
end  of  the  imprisonment  on  the  second  count.  15 
Q.  B.  694. 

ACbuSATION.    In  Criminal  Law.    A 

charge  made  to  a  competent  officer  against  one 
who  has  committed  a  crime  or  misdemeanor, 
so  that  he  may  be  brought  to  justice  and  pun- 
ishment. 

A  neglect  to  accuse  may  in  some  cases  be  consi- 
dered a  misdemeanor,  or  misprision  (which  see).  1 
Brown,  Civ.  Law,  247 ;  2  id.  389 ;  Inst.  lib.  4,  tit.  18. 

It  is  a  rule  that  no  man  is  bound  to  accuse  him- 
self or  testify  against  himself  in  a  criminal  case. 
7  Q.  B.  126.  A  man  is  competent,  though  not  com- 
pellable, to  prove  his  own  crime.  14  Mees.  &  W. 
Bxoh.  256.    SeeEviDEHCE;  Interest  ;  Witmess. 


ACCUSED.  One  who  is  charged  with  t> 
crime  or  misdemeanor. 

ACCUSER.  One  who  makes  am  accasa- 
tion. 

ACHAT.    In  French  Law.    A  purchase. 

It  is  used  in  some  of  our  law-books,  as  well  ai 
aehetorf  a  purchaser,  which  in  some  ancient  statutei 
means  purveyor.     Stat.  36  Edw.  III. 

ACHERSET.  An  ancient  English  mear 
sure  of  grain,  supposed  to  be  the  same  with 
their  quarter,  or  eight  bushels. 

ACKNOWLEDGMENT.  The  act  of 
one  who  has  executed  a  deed,  in  going  before 
some  competent  officer  or  court  and  declaring 
it  to  be  his  act  or  deed. 

The  acknowledgment  is  certified  by  the  officer  or 
court ;  and  the  term  acknowledgment  is  sometimes 
used  to  designate  the  certificate. 

The  function  of  an  acknowledgment  is  twofold: 
to  authorize  the  deed  to  be  given  in  evidence  with- 
out further  proof  of  its  execution,  and  to  entitle  it 
to  be  recorded.  The  same  purposes  may  he  accom- 
plished by  a  subscribing  witness  going  before  the 
officer  or  court  and  making-  oath  to  the  fact  of  the 
execution,  which  is  certified  in  the  same  manner; 
but  in  some  states  this  is  only  permitted  in  case  of 
the  death,  absence,  or  refusal  of  the  grantor.  In 
some  of  the  states  a  deed  is  void  except  as  between 
the  parties  and  their  privies,  unless  acknowledged 
or  proved. 

The  act  of  the  officer  in  taking  an  acknow- 
ledgment is  ministerial,  and  not  judicial:  he 
is,  therefore,  not  disqualified  by  a  relationship 
to  grantee,  6  N.  Y.  422 ;  nor  is  it  competent  for 
him  to  alter  his  certificate  after  it  is  once  made, 
without  a  re-acknowledgment. 

S.  As  a  general  rule,  it  is  held  that  the  cer- 
tificate is  sufficient  if  it  show  that  the  require- 
inents  of  the  .statute  have  been  complied  with 
in  substance,  though  it  fail  to  follow  the  words 
or  precise  form  prescribed.  So  under  a  statute 
requiring  that  the  officer  should  endorse  the 
certificate  on  the  conveyance,  a  certificate  not 
endorsed,  but  subjoined,  was  held  sufficient. 
24  Wend.  N.  Y.  87. 

The  following  is  a  statement  of  the  substance  of 
the  laws  of  the  several  states  and  territories  on  this 
subject.  This  compend  has  been  drawn  from  an 
original  and  careful  examination  of  the  statutes  of 
every  state  and  territory  except  those  of  Maryland 
and  of  South  Carolina,  the  later  statutes  of  which 
were  not  accessible;  and  for  the  articles  respecting 
acknowledgments  in  those  states  we  are  indebted  to 
Chief-Justice  Legrand  of  Maryland,  and  to  Chief- 
Justice  O'Neall  of  South  Carolina.  Though  it  is 
not  to  be  inferred  that  every  certificate  not  con- 
forming to  the  statements  of  the  text  is  void,  an 
acknowledgment  which  does  conform  to  them  may 
be  deemed  as  sufiioient.  In  addition  to  the  statutes 
above  cited,  there  are  in  many  states  various  actf 
curing  irregularities  in  acknowledgments  and  certi 
ficates. 

Alabaua.  Acknowledgments  and  proof  may  be 
taken,  within  the  state,  before  judges  of  the  supreme 
and  circuit  courts  and  their  clerks,  clmncellors, 
judges  of  the  courts  of  probate,  justices  of  the  peace, 
and  notaries  public.  Code,  §  1276.  The  provisions 
of  the  Code  respecting  the  jurisdiction  of-  justices 
of  the  peace  define  it  as  extending  to  taking  ac- 
knowledgments within  their  respective  counties, 
but  do  not  authorize  them  to  do  so  without  Such 
counties.  Code,  §  712.  Without  the  state  and  with- 
in  the  United  States,  before  judges  and  clerks  of  anj 
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federal  ocurt,  judges  of  any  court  of  record  in  any 
Btativ  notaries  public,  or  Alabama  commissioners. 
Without  the  United  States,  before  the  judge  of  any 
court  of  record,  mayor,  or  chief  magistrate  of  any 
city,  town,  borough,  or  county,  notaries  public,  or 
any  diplomatic  consul  or  commercial  agent  of  the 
United  States.     Id.  g  1277. 

The  certificate  must  be  in  substantially  the  fol- 
lowing form : — Date.  I  [  ]  hereby 
certify  that  [  ],  whose  name  is  signed  to  the 
foregoing  conveyance,  and  who  is  known  to  me, 
acknowledged  before  me  on  this  day,  that  being 
informed  of  the  contents  of  the  conveyance,  he 
executed  the  same  voluntarily  on  the  day  the  same 
bears  date. 

Given  under  my  hand  this  [  ]  day  of 

[  ]     Code,  §  1279. 

A  wife  need  not  be  separately  examined.  Con- 
veyances by  married  women  of  lands,  stocks,  or 
slaves  are  inoperative,  unless  attested  by  two  wit- 
nesses, or  so  acknowledged.    Id.  §  1282. 

Notaries  public  of  the  -state  have  power  also  to 
take  acknowledgments  of  instruments  relating  to 
commerce  or  navigation,    /d.  §  857,  subd.  1. 

Arkansas. —  Within  the  state;  before  the  supreme 
court,  the  circuit  court,  or  either  of  the  judges  there- 
of, or  the  clerk  of  either  of  these  courts,  or  before  the 
county  court,  or  the  presiding  judge  thereof,  or  be- 
fore any  justice  of  the  peace  within  the  state,  or 
notary  public.  Without  the  state,  and  within  the 
Uuited  States  or  their  territories;  before  any  court 
of  the  United  States,  or  of  any  state  or  territory 
having  a  seal,  or  the  clerk  of  any  such  court,  or 
before  the  mayor  of  any  city  or  town,  or  the  chief 
officer  of  any  city  or  town  having  a  seal  of  office. 
Withoiit  the  United  States  /  before  any  court  of  any 
state,  kingdom,  or  empire  having  a  seal,  or  any 
mayor  or  chief  officer  of  any  city  or  town  having 
an  official  seal,  or  before  any  officer  of  any  foreign 
country,  who  by  the  laws  of  auch  country  is  author- 
ized to  take  probate  of  the  conveyance  of  real  estate 
of  his  own  country,  if  such  officer  has  by  law  an 
official  seal. 

An  acknowledgment  is  to  be  made  by  the  grant- 
or's appearing  in  person  before  the  court  or  officer, 
and  stating  that  he  executed  the  same  for  the  con- 
sideration and  purposes  therein  mentioned  and  set 
forth.  If  the  grantor  is  a  married  woman,  she 
must,  in  the  absence  of  her  husband,  declare  that 
she  had  of  her  own  free  will  executed  the  deed  or 
instrument  in  question,  or  that  she  had  signed  and 
sealed  the  relinquishment  of  dower  for  the  purposes 
therein  contained  and  set  forth,  without  any  com- 
pulsion or  undue  influence  of  her  husband.  Kev. 
Stat.  0.  21 J  same  statute,  Gould,  Dig.  (1858)  267, 
g^  18,21. 

In  cases  of  acknowledgment  or  proof  taken  within 
the  United  States,  when  taken  before  a  court  or  of- 
ficer having  a  sealof  office,  such  deed  or  conveyance 
must  be  attested  under  such  seal  of  office;  and  if 
such  officer  have  no  seal  of  office,  then  under  his  of- 
ficial signature.  Rev.  Stat.  190;  Gould,  Dig.  267, 
gl4. 

In  all  cases,  acknowledgments  or  proof  taken 
without  the  United  States  must  be  attested  under 
the  official  seal  of  the  court  or  officer.     Id.  ^  15. 

Every  court  or  officer  that  shall  take  the  proof  or 
acknowledgment  of  any  deed  or  conveyance  of  real 
estate,  or  the  relinquishment  of  dower  of  any  mar- 
ried woman  in  any  conveyance  of  the  estate  of  her 
husband,  shall  grant  a  certificate  thereof,  and  cause 
Buch  certificate  to  be  endorsed  on  the  instrument, 
which  certificate  shall  be  signed  by  the  clerk  of  the 
court  where  the  probate  is  taken  in  court,  or  by  the 
officer  before  whom  the  same  is  taken,  and  sealed, 
if  he  have  a  seal  of  office.     Id.  §  16. 

A  deed  of  gift  of  slaves  must  be  acknowledged. 
Ilev,  Stat.  71. 


Notaries  public  may  also  take  acknowledgnientfl 
of  instruments  relating  to  commerce  and  naviga- 
tion.    Rev.  Stat.  104,  g  4. 

California. —  Within  the  state;  by  some  judge 
or  clerk  of  a  court  havitig  a  seal,  or  some  notary 
public  or  justice  of  the  peace  of  the  proper  county. 
Without  the  state,  and  within  the  United  States  /  by 
some  judge  or  clerk  of  any  court  of  the  United 
States,  or  of  any  state  or  territory  having  a  seal,  or 
by  a  California  commissioner.  Without  the  United 
States  ;  by  some  judge  or  clerk  of  any  court  of  any 
state,  kingdom,  or  empire  having  a  seal,  or  by  any 
notary  public  therein,  or  by  any  minister,  commis- 
sioner, or  consul  of  the  United  States  appointed  to 
reside  therein.     Cal.  Laws,  1850-53,  p.  513,  g  4. 

The  officer's  certificate,  which  must  be  endorsed 
or  annexed,  must  be,  when  granted  by  a  judge  or 
clerk,  under  the  hand  of  such  judge  or  clerk,  and 
the  seal  of  the  court;  when  granted  by  an  officer 
who  has  a  seal  of  office,  under  his  hand  and  official 
seal.     Cal.  Laws,  1850-53,  513,  g  5. 

The  certificate  must  show,  in  addition  to  the  fact 
of  the  acknowledgment,  that  the  person  making 
such  acknowledgment  was  personally  known  to  the 
officer  taking  the  same,  to  be  the  person  whose 
name  was  subscribed  to  the  conveyance  as  a  party 
thereto,  or  must  show  that  he  was  proved  to  be 
such  by  a  credible  witness  (naming  "him).  Cal. 
Laws,  1850-53,  513,  §§  6,  7. 

The  certificate  is  to  be  substantially  in  the  fol- 
lowing form : — "  State  of  California,  County  of 
On  this  day  of  ,  A.D.        ,  personally 

appeared  before  me,  a  notary  public  (or  judge,  or 
officer,  as  the  case  may  be)  in  and  for  the  said 
county,  A.  B.,  known  to  me  to  be  the  person  do- 
scribed  in,  and  who  executed  the  foregoing  instru- 
ment, who  acknowledged  [or,  if  the  grantor  is  un- 
known, A.  B.,  satisfactorily  proved  to  me  to  be  the 
person  described  in,  and  who  executed  the  within 
conveyance,  by  the  oath  of  C.  D.,  a  competent  and 
credible  witness  for  that  purpose,  by  me  duly  sworn, 
and  he,  the  said  A.  B.,  acknowledged]  that  he  ex- 
ecuted the  same  freely  and  voluntarily  for  the  uses 
and  purposes  therei.'  mentioned."  Cal.  Laws,  1850- 
53,  514,  g§  8,  9. 

The  proof  may  be  by  a  subscribing  witness,  or, 
when  all  the  subscribing  witnesses  are  dead,  or 
cannot  be  had,  by  evidence  of  the  handwriting  of 
the  party,  and  of  at  least  one  subscribing  witness, 
given  by  a  credible  witness  to  each  signature.  CaL 
Laws,  1850-53,  514,  g  10. 

The  certificate  of  such  proof  must  set  forth,  that 
such  subscribing  witness  was  personally  known  to 
the  officer  to  be  the  person  whose  name  is  sub- 
scribed to  such  conveyance  as  a  witness  thereto,  or 
was  proved  to  be  such  by  oath  of  a  witness  (naming 
him) ;  and  must  also  set  forth  the  proof  given  by 
such  witness  of  the  execution  of  such  conveyance, 
and  of  the  fact  that  the  person  whose  name  is  sub- 
scribed in  such  conveyance,  as  a  party  thereto,  ia 
the  person  who  executed  the  same,  and  that  such 
witness  subscribed  his  name  to  such  conveyance  as 
a  witness  thereof.     Cal.  Laws,  1850-53,  513,  §  13. 

No  proof  by  evidence  of  the  handwriting  of  the 
party  and  of  a  subscribing  witness  shall  be  taken, 
unless  the  officer  taking  the  same  shall  be  satisfied 
that  all  the  subscribing  witnesses  to  such  convey- 
ance are  dead,  or  cannot  be  had  to  prove  the  execu- 
tion thereof.     Cal.  Laws,  1850-53,  515,  g  14. 

No  acknowledgment  of  a  married  woman  shall 
be  taken,  unless  she  is  personally  known  to  the 
officer  to  be  the  person  whose  name  is  subscribed 
to  such  conveyance  as  a  party  thereto,  or  shall  be 
proved  to  be  such  by  a  credible  witness ;  nor  un- 
less she  is  made  acquainted  with  the  contents,  and 
acknowledges  on  an  examination,  apart  from  and 
without  the  hearing  of  her  husband  that  she  ex- 
ecuted   ,he   same  freely  and  voluntarily,  without 
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fear  or  compulsion,  or  undue  influence  of  her  hus- 
band, and  that  she  does  not  wish  to  retract  the  ex- 
ecution of  the  same.    Id.  616,  §  22. 

The  certificate  must  be  in  the  form  above  given, 
and  must  set  forth  that  such  married  woman  was 
personally  known  to  the  officer  to  be  the  person 
whose  name  is  subscribed  to  such  conveyance  as  a 
party  thereto,  or  was  proved  to  be  such  by  a  credi- 
ble witness  (naming  him),  and  that  she  was  made 
acquainted  with  the  contents  of  such  conveyance, 
ana  acknowledged  on  examination,  apart  from  and 
without  the  hearing  of  her  husband,  that  she  ex- 
ecuted the  same  freely  and  voluntarily,  without 
fear  or  compulsion,  or  undue  influence  of  her  hus- 
band, and  that  she  does  not  wish  to  retract  the  ex- 
ecution of  the  same.  Every  certificate  which  sub- 
stantially conforms  to  the  requirements  of 'this  act 
is  valid.     Fd,  g  23. 

A  deed  afiecting  the  married  woman's  separate 
property  must  be  acknowledged  hy  her  upon  an 
examination  separate  and  apart  from  her  husband, 
before  any  judge  of  a  court  of  record  or  notary 
public ;  or,  if  executed  out  of  the  state,  "then  before 
a  judge  of  a  court  of  record,  or  a  California  com- 
missioner, or  before  any  minister,  secretary  of  lega- 
tion, or  consul  of  the  United  States,  appointed  for 
and  residing  in  the  country  in  which  the  deed  is 
acknowledged.     Laws  of  1S58,  22,  c.  25. 

Connecticut. — All  grants  and  deeds  of  bargain 
and  sale,  and  mortgages,  must  be  acknowledged  by 
the  grantors  to  be  their  free  act  and  deed  before  a 
justice  of  the  peace,  or  a  notary  public,  or  a  town 
clerk,  or  before  a  judge  of  the  supreme  or  district 
court  of  the  United  States,  or  of  the  supreme  or  su- 
perior court,  or  court  of  common  pleas,  or  county 
court  of  any  individual  states  or  before  the  com- 
missioner of  the  school-fund  J  or  before  a  commis- 
sioner or  other  officer  having  power  to  take  acknow- 
ledgment of  deeds;  or  before  a  county  surveyor, 
when  the  land  lies  within  his  county  j  or  before  a 
Connecticut  commissioner.  When  deeds  are  ex- 
ecuted by  an  attorney  duly  authorized,  his  acknow- 
ledgment is  sufficient;  but  the  power  of  attorney 
must  be  acknowledged  by  the  grantor  of  the  power. 
Rev,  Stat.  (1849)  455,  g§  8,  9;  586,  g  4;  Laws  of 
1854,  130,  c.  91. 

All  such  instruments  executed  by  any  grantors 
residing  in  a  foreign  state  or  country,  without  the 
United  States,  may  be  acknowledged  likewise  before 
any  United  States  consul  resident  in  such  country, 
or  any  notary  public  or  justice  of  the  peace  of  such 
country,  or  before  a  Connecticut  commissioner.  Rev. 
Stat.  (1849)  456,  g  10;  Laws  of  1857,  c.  31. 

Delaware. — A  deed  may  be  acknowledged  by 
any  party  to  it,  or  by  his  attorney,  the  power  of 
attorney  being  first  proved;  or  it  may  be  proved 
by  a  subscribing  witness.  If  acknowledged  by  a 
par'.y,  it  may  be  in  the  superior  court  or  before  the 
chancellor,  or  any  judge  or  notary  public,  or  before 
two  justices  of  the  peace  for  the  same  county.  A 
deed  may  be  acknowledged  in  the  superior  court 
by  attorney,  by  virtue  of  a  power  either  contained 
in  the  deed  or  separate  from  it,  or  may  be  proved 
in  that  court  by  a  subscribing  witness. 

A  married  woman  who  executes  a  deed  to  which 
her  husband  is  a  party  must  acknowledge,  upon  a 
private  examination  apart  from  her  husband,  that 
she  executed  it  willingly,  without  compulsion  or 
threats,  or  fear  of  her  husband's  displeasure.  Her 
examination  may  be  taken  in  any  county  before  the 
officers  above  mentioned. 

The  certificate  of  any  acknowledgment  or  proof 
must  be  authenticated  under  the  hand  and  seal  of 
the  clerk  or  prothonotary  of  the  court  in  which,  or 
under  the  hand  of  the  chancellor  or  other  officer 
before  whom,  the  same  is  taken,  and  must  be  en- 
dorsed on  or  annexed  to  the  deed. 


An  acknowledgment  or  proof  may  be  taken,  out 
of  the  state,  before  a  judge  of  any  district  or  circuit 
court  of  the  United  States,  or  the  chancellor,  or  any 
judge  of  a  court  of  record  of  any  state,  territory,  or 
country,  or  the  chief  officer  of  any  city  or  borough  j 
or,  within  the  United  States,  by  a  Delaware  commis- 
sioner. It  must  then  be  certified  under  the  hand 
of  such  officer  and  his  official  seal ;  or  the  acknow- 
ledgment or  proof  may  be  taken  in  any  court  above 
mentioned,  and  certified  under  the  hand  of  the«lerk 
or  other  officer,  and  the  seal  of  the  court.  In  case 
of  a  certificate  by  a  judge,  the  Beal  of  his  court  may 
be  affixed  to  his  certificate,  or  to  a  certificate  of  at- 
testation of  the  clerk  or  keeper  of  the  seal.  Rev. 
Code  (1852),  267. 

A  deed  of  a  corporation  may  be  acknowledged 
before  the  chancellor  or  any  judge  of  the  state,  or 
a  judge  of  the  district  or  circuit  court  of  the  United 
States,  or  a  notary  public,  or  two  justices  of  the 
peace  of  the  same  county,  by  the  presiding  officer  or 
legally  constituted  attorney  of  the  corporation.    Id. 

Acknowledgments  need  not  be  taken  within  the 
county  where  the  lands  lie.     Id. 

The  form  of  the  certificate  is  prescribed  by  chap- 
ter 36,  g  8 ;    and  see  chapter  83,  p.  267,  ^  9. 

District  op  Coluhbia. — Follow  the  form  pre- 
scribed by  the  Laws  of  Maryland. 

Florida. —  Within  the  state;  before  the  recording 
officer,  or  a  judicial  officer  of  the  state.  Without 
the  state,  and  within  the  United  States;  before  a  Flo- 
rida commissioner,  or,  in  cities  and  counties  where 
there  is  no  commissioner  appointed  or  acting  there, 
before  the  chief  justice,  judge,  presiding  justice,  oi 
president  of  any  court  of  record  of  the  United  States, 
or  of  any  state  or  territory  thereof,  having  a  seal 
and  a  clerk  or  jprothonotary ;  but  the  acknowledg- 
ment must  be  taken  within  the  jurisdiction  of  such 
court.  The  certificate  must  state  the  place,  and 
that  the  court  is  a  court  of  record ;  and  it  must  be 
accompanied  by  the  clerk's  certificate  under  seal  to 
the  appointment  of  the  judge. 

Without  the  United  States;  if  in  Europe,  or  in 
North  or  South  America,  before  any  minister  pleni- 
potentiary, minister  extraordinary,  chargfi  d'affaires, 
or  consul  of  United  States,  resident  and  accredited 
there.  If  in  Great  Britain,  Ireland,  or  the  domi- 
nions thereunto  belonging,  before  the  consul  of  the 
United  States,  resident  or  accredited  therein,  or  be- 
fore the  maj'or  or  other  chief  magistrate  of  London, 
Bristol,  Liverpool,  Dublin,  or  Edinburgh,  the  certifi- 
cate to  be  under  the  hand  and  seal  of  the  officer. 
In  any  other  place  out  of  the  United  States,  where 
there  is  no  public  minister,  consul  or  vice-consul, 
commercial  agent  or  vice -commercial  agent,  of  the 
Unit.ed  States,  before  two  subscribing  witnesses  and 
a  civil  officer  of  such  place;  and  the  identity  of  such 
civil  officer  and  credibility  shall  be  certified  by  a 
consul  or  vice-consul  of  the  United  States,  of  the 
government  of  which  such  place  is  a  part. 

The  certificate  of  acknowledgment  of  a  married 
woman  must  state  that  she  acknowledged,  on  a 
separate  examination  apart  from  her  husband,  that 
she  executed  such  deed,  Ac,  freely  and  without  any 
fear  or  compulsion  of  her  husband. 

In  any  acknowledgment  taken  out  of  the  state, 
the  certificate  must  set  forth  that  the  officer  knew 
or  had  satisfactory  proof  that  the  party  making  the 
acknowledgment  was  the  individual  described  in, 
and  who  executed,  the  instrument.  Thumpsou. 
Dig.  179-182. 

Georgia, — Deeds  are  to  be  executed  in  the  pre- 
sence of  two  witnesses.  They  are  to  be  acknow- 
ledged or  proved,  when  within  the  state;  before  a 
justice  of  the  peace,  or  the  chief  justice,  or  an  as- 
sistant justice.  If  one  of  the  witnesses  ia  a  notarj 
public,  a  judge  of  the  superior  court,  justice  of  the 
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inferior  courts  or  justice  of  the  peace,  or  if  one  wit- 
jiQ6!>  is  the  ordinary  or  clerk  of  the  inferior  court, 
sheriff,  tax  receiver  or  collector,  or  county  surveyor, 
of  the  county  in  which  the  instrument  is  executed 
or  acknowledged,  no  further  acknowledgment  ia 
necessary.  Cobb,  Big.  387,  §  14  j  390,  3  27 }  400, 
I  74. 

Without  the  state,  and  within  the  United  Statea/ 
before  a  Greorgia  oommissioner;  or  they  may  be 
proved  before  any  governor,  chief  justice,  mayor, 
or  other  justice  of  either  of  the  United  States,  and 
certified  under  the  common  or  public  seal  of  the 
Btate,  c^urt,  city,  or  place.  The  affidavit  of  the 
witness  must  express  the  addition  of  the  witness 
and  the  place  of  his  abode.     Id.  394,  387. 

Consuls  and  vice-consuls  may  take  the  acknow- 
ledgments of  citizens  of  the  United  States,  or  of 
other  persons,  beiag  or  residing  within  the  districts 
of  their  cons-ulates.  Laws  of  1839;  Cobb,  Dig.  (1859) 
897,  §  55. 

A  married  woman  should  acknowledge,  on  a  pri- 
vate examination  before  the  chief  justice,  or  any 
j'UStioe  of  the  peace,  that  she  did,  of  her  own  free 
ff^ill  and  accord,  subscribe,  seal,  and  deliver  the 
deed,  with  an  intention  thereby  to  renounce,  give 
up,  and  forever  quit-claim  to  her  right  of 

dower  and  thirds  of,  in,  and  to  the  lands,  dtc., 
therein  mentioned.     Id.  387,  §  15. 

Illinois. —  Within  the  state;  before  any  judge, 
justice,  or  clerk  of  any  court  of  record  in  the  state 
having  a  seal,  any  mayor  of  a  city,  notary  public, 
or  commissioner  of  deeds  having  a  seal,  or  any  jus- 
tice of  the  peace.  Without  the  state,  and  within  the 
United  States;  in  conformity  with  the  laws  of  the 
state,  territory,  or  district,  provided  that  a  clerk 
of  a  court  of  record  therein  certifies  that  the  instru- 
ment is  executed  and  acknowledged  in  such  con- 
formity ;  or  before  a  judge  or  justice  of  the  superior 
or  district  court  of  the  United  States,  an  Illinois 
commissioner,  a  judge  or  justice  of  the  supreme  or 
superior  or  circuit  court  of  any  of  the  United  States 
or  territories,  a  justice  of  the  peace,  clerk  of  a  court 
of  record,  or  mayor  of  a  city,  or  notary  public,  the 
last  three  to  certify  under  their  official  jseal.  With- 
out the  United  States;  hefore  any  consul  of  the 
United  States,  or  any  court  of  any  republic,  state, 
kingdom,  or  empire  having  a  seal,  or  before  a 
mayor  or  chief  officer  of  a  city  or  town  having  a 
seal,  or  any  officer  authorized  by  the  laws  of  such 
country  to  take  acknowledgments;  and  proof  of 
his  authority  must  accompany  his  certificate.  The 
certificate  of  such  court,  mayor,  or  officer  must  be 
under  their  official  seal.  Cooke,  111,  Stat.  (1858) 
962,  §  16. 

A  married  woman  residing  without  the  state,  if 
over  eighteen,  may  acknowledge  in  the  same  way 
as  a  feme  sole ;  in  other  cases,  the  deed  of  a  married 
woman  should  be  acknowledged  on  a  private  exami- 
nation, separate  and  apart  from  the  husband,  on 
which  the  officer  must  explain  to  her  the  contents 
of  tho  deed,  and  she  must  acknowledge  such  con- 
veyance to  be  her  act  and  deed,  that  she  executed 
the  same  voluntarily,  freely,  and  without  compul- 
sion of  her  husband,  and  does  not  wish  to  retract  ; 
or,  if  it  be  a  release  of  dower,  that  she  executed  the 
same  and  relinquishes  her  dower  in  the  lands  and 
tenements  therein  mentioned  voluntarily  and  freely, 
and  without  the  compulsion  of  her  husband.  The 
oerti^ficate  mn:t  show  that  the  woman  was  person- 
ally known  to  the  officer,  or  was  proved  by  a  wit- 
ness (naming  him),  and  set  forth  the  explanation, 
the  examination,  and  the  acknowledgment.  Id. 
961,  §  15,:  963,  §  17.  But  defects  in  the  certificate 
do  not  avoid  it,  if  it  appear  that  the  contents  of  the 
instrument  were  known,  and  its  execution  volun- 
tary. Id.  966,  g  1. 
The  certificate  of  an  acknowledgment  taken  he- 
re a  justice  of  the  peace  residing  within  the  state, 


but  in  another  county  than  that  in  which  the  lands 
lie,  must  be  certified  by  the  clerk  of  the  county 
commissioners'  court.    Id.  963,  §  18, 

A  certificate  of  acknowledgment  must  state  that 
the  person  was  personally  known  to  the  officer  to 
be  the  person  whose  name  is  subscribed  to  the  deed 
or  writing  as  having  executed  the  same,  or  that  he 
was  proved  to  be  such  by  a  credible  witness  (nam- 
ing  him).     Id.  §  40. 

Indiana. — Acknowledgment,  or  proof  by  subscrib- 
ing wituess,  may  be:  1.  If  taken  within  the  state 
before  any  supreme  or  circuit  judge,  justice  of  the 
peace,notarypublic,or  mayorof  acity.  2.  Elsewhere 
within  the  United  States;  before  any  judge  of  a 
supreme  or  circuit  court,  or  court  of  common  pleas, 
any  justice  of  the  peace,  or  mayor,  or  recorder  of  a 
city,  notary  public,  or  Indiana  commissioner.  3. 
Beyond  the  United  States ;  before  a  minister,  chargi 
d'affaireSf  or  consul  of  the  United  States.  No  sepa- 
rate examination  of  a  married  woman  is  now  neces- 
sary.    Rev.  Stat.  (1852)  c.  23. 

An  officer  taking  an  acknowledgment  need  not 
affix  an  ink  scroll  or  seal,  unless  he  is  an  officer  re- 
quired by  law  to  keep  an  official  seal.  Laws  of 
1858,  39,  c.  13,  §  3. 

Iowa. — Acknowledgment  or  proof  may  be  made, 
within  the  state,  before  some  court  having  a  seal,  or 
a  judge  or  clerk  thereof.  A  deed  made  or  acknow- 
ledged without  the  state,  but  within  the  United  StateSf 
shall  be  acknowledged  before  some  court  of  record, 
or  officer  holding  the  seal  thereof,  or  before  an  Iowa 
commissioner,  or  before  some  notary  public  or  jus- 
tice of  the  peace;  and  when  before  a  justice  of  the 
peace,  a  certificate,  under  the  official  seal  of  the 
proper  authority,  of  the  official  character  of  the 
justice  and  of  his  authority  to  take  such  acknow- 
ledgments, and  of  the  genuineness  of  his  signature, 
shall  accom|pany  the  certificate  of  acknowledg- 
ment.    Code,  §  1218,  as  amended  by  Laws  of  1855, 

75,  g  a. 

A  deed  executed  without  the  United  States  may 
be  acknowledged  or  proved  before  any  [the  words 
"court  of"  seem  to  have  been  omitted  here,  in  the 
statute]  state,  republic,  kingdom,  or  province  hav- 
ing a  seal,  or  before  any  officer  authorized  by  the 
laws  of  such  foreign  country  to  take  acknowledg- 
ments; if  he  have  an  official  seal,  the  certificate 
to  be  attested  by  the  official  seal,  and  in  case  the 
same  is  not  before  a  court  of  xecord,  or  mayor,  or 
other  officer  of  a  town  having  such  seal,  proof 
under  the  official  seal  of  the  proper  authority  that 
the  officer  was  authorized  by  the  laws  of  the  country 
to  do  so,  and  that  his  certificate  is  genuine,  must 
accompany  it.     Laws  of  1855,  75,  g  1. 

If  the  grantor  die  before  acknowledging,  or  if 
his  attendance  cannot  be  procured,  or,  appearing, 
he  refuses  to  acknowledge,  proof  may  be  made  by 
any  competent  testimony.  In  such  case  the  cer- 
tificate must  state  the  title  of  the  court  or  officer ; 
that  it  was  satisfactorily  proved  that  the  grantor 
was  dead,  or  that  for  some  other  reason  his  attend- 
ance could  not  be  procured  in  order  to  make  the 
acknowledgment,  or  that  having  appeared  he  re- 
fused to  acknowledge  the  deed ;  the  names  of  the 
witnesses  by  whom  the  proof  was  made,  and  that  it 
was  proved  by  them  that  the  instrument  was  ex- 
ecuted by  the  person  whose  name  is  thereunto  sub- 
scribed as  a  party. 

Kansas. — No  instrument  afi'ecting  real  estate  is 
of  any  validity  against  subsequent  purchasers  for 
a  valuable  consideration  without  notice,  unless  re- 
corded in  the  office  of  the  register  of  deeds  of  the 
county  in  which  the  land  lies,  or  in  such  other 
office  as  is,  or  may  be,  provided  by  law. 

If  acknowledged  ioithin  the  ivrritory  [state],  U 
must  be  before  some  court  having  a  seal,  or  somfl 
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judge,  justice,  or  olerk  thereof,  or  some  justice  of 
the  peace,  notary  public,  or  register  of  deeds,  county 
clerk,  01  mayor  of  a  city.  Kans.  Comp.  Stat.  (1862) 
c.  1;  0.41,  ^U;  c.  46,  §31. 

If  acknowledged  out  of  the  territory  [state],  it 
must  be  before  some  court  of  record,  or  clerk,  or 
officer  holding  the  seal  thereof,  or  before  some  com- 
missioner  to  take  the  acknowledgments  of  deeds, 
appointed  by  the  governor  of  the  territory,  or  be- 
fore some  notary  public,  or  justice  of  the  peace.  If 
taken  before  a  justice  of  the  peace,  the  acknowledg- 
ment shall  be  accompanied  by  a  certificate  of  his 
official  character,  under  the  hand  of  the  clerk  of 
some  court  of  record,  to  which  the  seal  of  said  court 
shall  be  affixed. 

The  court  or  person  taking  the  acknowledgment 
must  endorse  upon  the  deed  a  certificate  setting 
forth  the  following  particulars:  1.  The  title  of  the 
court  or  person  before  whom  the  acknowledgment 
is  taken  J  2.  That  the  person  making  the  acknow- 
ledgment was  personally  known  to  at  least  one  of 
the  judges  of  the  court,  or  to  the  officer  taking  the 
acknowledgment,  to  be  the  identical  person  whose 
name  is  affixed  to  the  deed  as  grantor,  or  that  such 
identity  was  proved  by  at  least  one  credible  witness 
(naming  him)j  3.  That  such  person  acknowledged 
the  instrument  to  be  his  own  voluntary  act  and 
deed. 

If  the  grantor  die  before  acknowledging  the  deed, 
or  if,  for  any  other  reason,  his  attendance  cannot 
be  procured  in  order  to  make  the  acknowledgment, 
or  if,  having  appeared,  he  refuses  to  acknowledge  it, 
proof  of  the  due  execution  and  delivery  of  the  deed 
may  be  made  by  any  competent  testimony  before 
the  same  court  or  officers  as  are  authorized  to  take 
acknowledgments  of  grantors. 

The  certificate  endorsed  upon  the  deed  must  state 
In  this  last  case :  1.  The  title  of  the  court  or  officer 
taking  the  proof  j  2.  That  it  was  satisfactorily  proved 
l:hat  the  grantor  was  dead,  or  that,  for  some  other 
cause,  his  attendance  could  not  be  procured  to  make 
the  acknowledgment,  or  that,  having  appea]:ed,  he 
refused  to  acknowledge  the  deed;  3.  The  names  of 
the  witnesses  by  whom  the  proof  was  made,  and 
that  it  was  proved  by  them  that  the  instrument  was 
executed  by  the  person  whose  name  is  thereunto 
subscribed  as  a  party. 

The  certificate  of  proof  or  acknowledgment  may 
be  given  under  seal  or  otherwise,  according  to  the 
mode  by  which  the  courts  or  officers  granting  the 
same  usually  authenticate  their  most  solemn  and 
formal  official  acts. 

Any  court  or  officer  having  power  to  take  the 
proof  above  contemplated  may  issue  the  necessary 
subpoenas,  and  compel  the  attendance  of  witnesses 
re&iding  within  the  county  by  attachments,  if  neces- 
sary. . 

No  instrument  containing  a  power  to  convey,  or 
in  any  manner  aflFect  real  estate,  certified  and  re- 
corded as  above  prescribed,  can  be  revoked  by  an 
act  of  the  parties  by  whom  it  was  executed,  until 
the  instrument  containing  such  revocation  is  ac- 
knowledged and  deposited  for  record,  and  entered 
on  the  entry-book,  in  the  same  office  in  which  the 
instrument  conferring  the  power  is  recorded. 

Eveiy  instrument  in  writing  affecting  real  estate 
which  is  acknowledged  or  proved,  and  cesrtified  as 
hereinbefore  directed,  may  be  read  in  evidence, 
without  further  proof.  Kans,  Comp.  Stat  1862,  o. 
41,  II  15-24. 

A  married  woman  may  convey  her  interest  in  the 
same  manner  as  other  persons.     Id.  §  9. 

Kentucky. — A  deed  executed  within  the  state 
can  be  acknowledged  before  the  olerk  of  the  county 
court  where  the  property  lies;  or  the  deed  may  be 
proved  by  the  subscribing  witnesses,  or  by  one  of 
them  if  he  can  prove  the  attestation  of  the  other ; 
cr  by  proof  by  two  witnesses  that  the  two  sub- 


scribing witnesses  are  dead,  or  out  of  the  state,  and 
proof  of  the  signature  of  one  of  them  and  of  the 
grantor.  In  such  case,  the  certificate  muet  state 
the  witnesses'  names. 

A  deed  executed  out  of  the  state,  and  within  th« 
United  Statea,  may  be  acknowledged  before  a  judge 
and  certified  under  the  seal  of  his  court,  or  before 
a  clerk  of  a  court,  mayor  of  a  city,  secretary  of 
state,  or  Kentucky  commissioner,  and  certified  un- 
der his  official  seal. 

A  dend  executed  out  of  the  United  States  may  be 
acknowledged  or  proved  before  any  foreign  minis- 
ter, consul,  or  secretary  of  legation  of  the  United 
States,  or  before  the  secretary  of  foreign  aflfairs, 
certified  under  his  seal  of  office,  or  a  judge  of  a 
superior  court  of  the  nation  where  acknowledged. 
On  making  proof  by  others  than  the  subscribing 
witnesses,  the  names  and  residence  of  the  witnesses 
must  be  stated  in  the  certificate. 

If  a  married  woman  is  a  grantor,  the  officer  mnst 
explain  to  her  the  contents  and  effect  of  the  deed 
separately  and  apart  from  her  husband;  and  she 
must  also  declare  that  she  did  freely  and  volun- 
tarily execute  it,  and  is  willing  that  it  should  bo 
recorded.  When  the  acknowledgment  of  a  married 
woman  is  taken  within  the  state,  the  officer  may 
simply  certify  that  the  acknowledgment  was  made 
before  him,  and  its  date,  and  it  will  be  presumed 
that  the  law  was  complied  with. 

When  taken  without  the  state,  the  certificate 
must  be  to  this  effect : — 

County  (or.  Town,  City,  Department,  or,  Parish) 
of  ,  set. 

I,  A.  B.  [here  give  title],  do  certify  that  this  in- 
strument of  writing  from  C.  D.  and  wife  [or,  from 
E.  F.,  wife  of  C.  D.]  was  this  day  produced  to  me 
by  the  parties  (which  was  acknowledged  by  the 
said  C.  B.  to  be  his  act  and  deed);  and  the  con- 
tents and  effect  of  the  instrument  being  explained 
to  the  said  B.  F.  by  me,  separately  and  apart  from 
her  husband,  she  thereupon  declared  that  she  did, 
freely  and  voluntarily,  execute  and  deliver  the 
same,  to  be  her  free  act  and  deed,  and  consented 
that  the  same  might  be  recorded. 

Griven  under  my  hand  and  seal  of  office. 

A.  B. 


[seal] 


If  the  deed  of  a  married  woman  is  not  recorded 
within  the  time  prescribed  (viz.,  if  executed  in  the 
state,  eight  months;  without  the  state,  and  in  the 
United  States,  twelve  months;  and  without  the 
United  States,  eighteen  months),  it  is  not  effectual, 
but  must  be  re-acknowledged  before  it  can  be  re- 
corded.    Rev.  Stat.  (1852)  198;  200,  f^  15-23. 

Louisiana. — The  authentication  of  instruments 
in  the  state  is  effected  by  the  parties  appearing  be- 
fore a  notary,  who  reduces  the  contract  to  writing 
and  signs  it,  together  with  them,  and  in  the  pre- 
sence of  two  male  witnesses  of  at  least  fourteoD 
years  of  age. 

Without  the  state,  and  within  the  United  Statea, 
acknowledgments  and  proof  may  be  taken  by  Loui- 
siana commissioners,  and  certified  under  their  sig- 
nature and  seal;  but  the  commissioner  can  only 
take  such  acknowledgment  or  proof  where  the  party 
making  it  resides  in  the  state  or  territory  where  the 
commissioner  resides.  Rev.  Stat.  (1856^  102,  103, 
In  any  foreign  country,  all  American  ministers, 
chargSs  d'affaires,  consuls-general,  consuls,  vice- 
consuls,  and  commercial  agents  may  act  as  com- 
missioners.   Id.  103. 

Married  women  may  borrow  money  or  contract 
debts,  and  bind  themselves  or  charge  their  separate 
estates,  Ac,  by  obtaining  the  sanction  of  the  judge 
of  the  district  or  parish  upon  a  private  examina- 
tion. Rev.  Stat.  560.  As  to  execution  by  agent  of 
a  power  to  renounce  a  mortgage  or  privilege  on 
the  husband's  estate,  see  id,  561. 
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Maine, — Deeds  are  to  be  acknowledged  by  the 
grantors,  or  one  of  them,  or  by  their  attorney  ex- 
ecuting the  same,  before  a  justice  of  the  peace 
within  the  state,  or  any  justice  of  the  peace,  magis- 
trate, or  notary  public  within  the  United  States,  or 
any  minister  or  consul  of  the  United  States,  or  no- 
tary public  in  any  foreign  country.  Kev.  Stat. 
(1857)  451,  §  17. 

When  a  grantor  dies  or  leaves  the  state  without 
acknowledging  the  deed,  it  may  be  proved  by  a 
Bubsoribing  witness  before  any  court  of  record  in 
the  state.  When  the  witnesses  are  dead  or  out  of 
the  state,  the  handwriting  of  the  grantor  and  wit- 
ness may  be  proved.     Id,  ^§  18, 19. 

A  certificate  must  be  endorsed  on,  of  annexed  to, 
the  deod.    Id.  §  23. 

Acknowledgments  and  proof  may  also  be  taken 
without  the  state,  but,  according  to  the  laws  of  the 
state,  by  a  Maine  commissioner ;  his  certificate  to 
be  under  official  seal,  and  annexed  or  endorsed.  Id, 
629,  §§  1,  2. 

Maryland. — From  the  24th  article  of  the  Code 
of  1860,  the  following  is  taken,  being  the  law  of 
Maryland  on  the  subject  of  acknowledgments. 

Section  66. — "  The  following  forms  of  acknow- 
ledgment shall  be  sufficient." 

Acknowledgment  taken  within  the  state  of  Mary- 
land. 

"  county,  to  wit : — 

Section  67. — "I  hereby  certify,  that  on  this 
day  of  ,  in  the  year         ,  before  the  subscriber 

(here  insert  style  of  the  officer  taking  the  acknow- 
ledgment), personally  appeared  (here  Insert  the 
name  of  person  making  the  acknowledgment),  and 
acknowledged  the  foregoing  deed  to  be  his  act." 

Form  of  acknowledgment  of  husband  and  wife. 

"  State  of  Maryland,  county,  to  wit : — ■ 

Section  68. — "I  hereby  certify,  that  on  this 
day  of  ,  in  the  year         ,  before  the  subscriber 

(here  insert  the  official  style  of  the  judge  taking 
the  acknowledgment),  personally  appeared  (here 
insert  naaie  of  the  husband)  and  (here  insert  name 
of  the  married  woman  making  the  acknowledg- 
ment), his  wife,  and  did  each  acknowledge  the  fore- 
going deed  to  be  their  respective  act." 

Form  of  acknowledgment  taken  out  of  the  state. 

"State  of  ,  -county,  to  wit: — 

Section  69. — "I  hereby  certify,  that  on  this 
day  of  ,  in  the  year  of  ,  before  the  subscriber 
(here  insert  the  official  style  of  the  officer  taking 
the  acknowledgment),  personally  appeared  (here 
insert  the  name  of  the  person  making  the  acknow- 
ledgment), and  acknowledged  the  aforegoing  deed 
to  be  his  act. 

"In  testimony  whereof,  I  have  caused  the  seal  of 

j3    ,    -     -J    the  court  to  be  affixed  (or  have  af- 

bea   0       I    £j.gjj  jjjy  official  seal),  this  day 

the  Court.  J    ^j.  ^„  g^^^  ^p_ 

Section  70. — "Any  form  of  acknowledgment  con- 
taining in  substance  the  aforegoing  forms  shall  be 
Bufficient." 

The  acknowledgment  is  to  be  taken  as  follows : — 

If  in  the  county  or  city  within  which  the  real 
estate,  or  any  part  of  it,  lies,  before  some  one  jus- 
tice of  the  peace  of  county  or  cityj  a  judge  of  the 
Drphans'  court  for  county  or  city ;  the  judge  of  the 
Mrcuit  court  for  county;  the  judge  of  the  superior 
30urt,  court  of  common  pleas,  or  circuit  court  for 
Baltimore  city. 

If  acknowledged  within  the  atate,  but  out  of  the 
county  where  the  land  lies,  before  any  justice  of  the 
peace  where  the  grantor  may  be,  with  a  certificate 
of  the  justice's  character,  as  such, -under  seal  of  the 
circuit  or  superior  court ;  before  any  judge  of  the 
3ircuit  court;  or  judge  of  superior,  circuit,  or  court 
of  common  pleas  in  Baltimore. 

If  acknowledged  onf  of  the  state^  hut  within  the 


United  States,  before  a  notary  public,  judge  of  ant 
court  of  the  United  States,  judge  of  any  state  of 
territory  having  a  seal,  or  a  commissioner  of  Mary- 
land to  take  acknowledgments. 

If  acknowledged  withotit  the  United  States,  before 
any  minister  or  consul  of  the  United  States,  a  no- 
tary public,  or  a  commissioner  of  Maryland,  ai 
above. 

When  an  acknowledgment  is  taken  before  a  judge, 
the  seal  of  the  court  must  be  affixed. 

Code  of  Public  General  Laws,  Art.  25 : — No  pri- 
vate acknowledgment  by  the  wife  is  necessary. 
The  acknowledgment  is  merely  that  the  parties 
"acknowledge  the  foregoing  deed  to  be  their  act," 
or  to  this  effect. 

There  must  be  added  to  the  acknowledgments  of 
mortgages  and  bills  of  sale  the  affidavit  of  the  mort- 
gagee or  vendee,  that  the  consideration  is  true  and 
bona  fide  as  therein  set  forth.     Id. 

Massachusetts.  —  Acknowledgments  of  deeds 
are  to  be  by  the  grantors,  or  one  of  them,  or  by  the 
attorney  executing  the  same. 

They  may  be  taken  before  any  justice  of  the 
peace  of  the  state,  or  before  any  justice  of  the 
peace,,  magistrate,  or  notary  public,  or  Massachu- 
setts commissioner,  within  the  United  States  or  in 
any  foreign  country;  or  before  a  minister  or  consul 
of  the  United  States  in  any  foreign  country.  Gen. 
Stat,  (1860)  467,  §§  18,19. 

If  the  grantor  dies,  or  leaves  the  state,  the  exe- 
cution may  be  proved  by  a  subscribing  witness. 

Michigan. — A  deed  executed  within  the  state 
may  be  acknowledged  before  any  judge  or  commis- 
sioner of  a  court  of  record,  or  any  notary  public, 
justice  of  the  peace,  or  master  in  chancery  within 
the  state,  or  before  the  comptroller  of  Detroit  or 
mayor  of  Flint.  The  officer  must  endorse  on  the 
deed  a  certificate  of  the  acknowledgment,  and  the 
time  and  date  of  making  it,  under  his  hand. 

A  deed  executed  without  the  state,  and  within  the 
United  States,  may  be  executed  according  to  the  laws 
of  the  state,  territory,  or  district  where  executed,  and 
may  he  acknowledged  before  any  judge  of  a  court 
of  record,  notary  public,  justice  of  the  peace,  master 
in  chancery,  or  other  officer,  authorized  by  the  laws 
thereof  to  take  acknowledgments,  or  before  a  Michi- 
gan commissioner.  In  such  case,  unless  the  acknow- 
ledgment is  taken  before  a  Michigan  commissioner, 
there  must  be  attached  a  certificate  of  the  clerk,  or 
other  proper  cettifying  officer,  of  a  court  of  record 
for  the  county  or  district  within  which  the  acknow- 
ledgment was  taken,  under  his  official  seal,  that  the 
person  subscribing  the  certificate  was,  at  the  date 
of  it,  such  officer  as  represented;  that  he  believes 
the  officer's  signature  to  be  genuine,  and  that  the 
deed  is  executed  according  to  the  laws  of  the  state, 
territory,  or  district.  A  deed  executed  in  a  foreign 
country  may  be  executed  according  to  the  laws 
thereof,  and  acknowledged  before  any  notary  pub- 
lic, or  any  minister  plenipotentiary,  extraordinary, 
or  resident;  any  chargS  d'affaires,  commissioner, 
or  consul  of  the  United  States  appointed  to  reside 
therein. 

The  acknowledgment  of  a  married  woman  resid- 
ing within  the  state  must  be  taken  separiitely  and 
apart  from  her  husband,  and  she  must  acknowledge 
that  she  executed  the  deed  freely,  and  without  fear 
or  compulsion  from  any  one.  The  acknowledgment 
of  a  married  woman  residing  out  of  the  state  of  a 
deed,  in  which  she  joins  with  her  husband,  may  bo 
the  same  as  if  she  were  sole.  Rev.  Stat.  1546,  ss.  j 
2  Comp.  Laws  (1857),  838,  8.39,  840  (2727),  §g  8-13. 

If  a  grantor  dies,  or  leaves  the  state,  or  resides 
out  of  the  state,  the  execution  of  the  deed  may  be 
proved  before  any  court  of  record  by  prncecdinga 
given  by  the  statute;  and  if  the  grantor  is  residing 
in  the  state,  and  refuses  to  acknowledge  the  deed. 
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te  must  be  summoned  to  attend.  Rev.  Stat,  1846, 
c.  65,  ss.  I  2  Comp.  Laws,  1857,  840  (2733),  g§  14- 
20. 

The  former  statutes  of  Michigan  on  this  subject 
will  be  found  collected  in  2  Comp.  Laws,  1867,  847, 
note. 

Minnesota. —  Within  the  territory  [state]  j  before 
any  judge  or  commissioner  of  a  court  of  record,  or 
before  any  notary  public  or  justice  of  the  peace 
within  the  territory. 

Without  the  territory,  and  within  the  United  States/ 
the  deed  may  be  executed  according  to  the  laws  of 
the  state,  territory,  or  district  where  executed,  and 
acknowledged  before  any  judge  of  a  court  of  record, 
notary  public,  justice  of  the  peace,  master  in  chan- 
cery, or  other  officer  authorized  by  the  laws  of  the 
place  to  take  acknowledgments  therein,  or  before  a 
Minnesota  commissioner. 

In  a  foreign  country,  the  execution  may  be  ac- 
cording to  its  laws,  and  the  acknowledgment  may 
be  before  a  notary  public  therein,  or  any  minister 
plenipotentiary,  extraordinary,  or  resident,  chargi 
d'affaires,  commissioner,  or  consul  of  the  United 
States,  appointed  to  reside  therein,  to  he  certified 
under  the  hand  of  the  officer,  and,  if  he  is  a  notary, 
under  his  seal. 

A  married  woman  residing  in  the  territory,  and 
joining  with  her  husband  in  a  deed,  must,  separate 
and  apart  from  her  husband,  acknowledge  that  she 
executed  such  deed  freely,  and  without  any  fear  or 
compulsion  from  any  one.  If  she  resides  elsewhere, 
this  is  unnecessary. 

Proof  by  witnesses  may  be  taken  before  any  court 
of  record,  when  the  grantor  dies,  or  resides  out  of 
the  territory,  or  refuses  to  acknowledge.  Minn. 
Comp.  Stat.  (1858)  c.  35,  gg  8-26. 

Mississippi.  —  When  in  the  state,  deeds  may  be 
acknowledged  or  proved  by  one  or  more  of  the  sub- 
scribing witnesses  to  them,  before  any  judge  of  the 
fiigh  court  of  errors  and  appeals,  or  a  judge  of  the 
circuit  courts,  or  judge  of  probate,  any  clerk  of  any 
court  of  record  who  shall  certify  the  same  under 
the  seal  of  his  office,  or  any  justice  of  the  peace,  or 
member  of  the  board  of  police,  whether  the  lands 
be  within  his  county  or  not. 

When  in  another  state  or  territory  of  the  United 
States,  such  deeds  must  be  acknowledged  or  proved, 
as  aforesaid,  before  a  judge  of  the  supreme  court  or 
of  the  district  courts  of  the  United  States,  or  before 
any  judge  of  the  supreme  or  superior  court  of  any 
state  or  territory  in  the  Union  j  or  any  justice  of 
the  peace,  whose  official  character  shall  be  certified 
under  the  seal  of  some  court  of  record  in  his  county 
or  by  a  Mississippi  commissioner. 

When  out  of  the  United  States,  such  acknowledg- 
ment or  proof  may  be  made  before  any  court  of 
record,  or  mayor,  or  other  chief  magistrate  of  any 
city,  borough,  or  corporation  of  such  foreign  king- 
dom, state,  nation,  or  colony,  or  before  any  ambas- 
sador, secretary  of  legation,  or  consul  of  the  United 
States  to  the  kingdom  or  state,  nation  or  colony  j 
and  the  certificate  in  such  cases  must  show  the 
identity  of  the  party,  and  that  he  acknowledged 
the  execution  of  the  deed,  or  that  the  execution 
was  duly  proved;  or,  if  made  before  an  ambas- 
sador, minister,  or  consul,  then  as  such  acts  are 
usually  certified  by  such  officer.  ,In  the  same  way, 
a  married  woman  residing  without  the  United  States 
may  acknowledge  her  conveyance  of  lands  or  right 
to  dower. 

The  real  property  or  right  of  dower  of  a  married 
woman  does  not  pass  by  her  deed,  either  jointly 
with  her  husband  or  alone,  without  a  previous 
acknowledgment,  on  a  private  examination  apart 
from  her  husband,  before  the  proper  officer,  that 
she  signed,  sealed,  and  delivered  the  same  as  her 
voluntary  act  and  deed,  freely,  without  any  fear, 


threats,  or  compulsion  of  her  husband,  which  tbtt 
certificate  must  state.  Uev.  Code  (1857),  311,  art. 
28-32- 

MissouRi. —  Within  the  state/  before  a  court  hav- 
ing a  seal,  or  before  a  judge,  justice,  or  clerk  there- 
of, a  notary  public,  or  some  justice  of  the  peace  for 
the  county  where  the  land  lies.  Without  the  state, 
and  within  the  United  States,  by  any  notary  public, 
or  by  any  court  of  the  United  States,  or  of  any 
state  or  territory,  having  a  seal,  or  the  clerk  of  such 
court,  or  before  a  Missouri  commissioner.  Without 
the  United  States,  by  any  court  of  any  state,  king' 
dom,  or  empire,  having  a  seal;  or  before  the  mayor 
or  chief  officer  of  any  city  or  town  having  an  official 
seal ;  or  by  any  minister  or  consul  of  the  United 
States,  or  notary  public,  having  a  seal. 

The  certificate  must  be  endorsed  on  the  instru- 
ment. If  granted  by  a  court,  it  must  be  under  its 
seal;  if  by  a  clerk,  then  under  his  hand  and  the 
seal  of  his  court;  if  by  an  officer  having  an  official 
seal,  then  under  his  hand  and  seal;  if  by  one  who 
has  no  seal,  then  under  his  hand. 

No  acknowledgment  must  be  taken  unless  the 
person  offering  to  make  it  is  personally  known  to 
at  least  one  judge  of  the  court,  or  to  the  officer 
taking  it,  to  be  the  person  whose  name  is  sub- 
scribed, or  unless  he  is  proved  to  be  such  by  at 
least  two  credible  witnesses.  The  certificate  must 
state  this  fact,  as  well  as  the  fact  of  acknowledg- 
ment; and,  if  the  identity  was  proved  by  witnesses, 
their  names  and  residence  must  be  stated.  1  Rev. 
Stat.  (1855)358,  g§  16-21, 

The  method  of  proof  by  subscribing  witnesses  or 
handwriting  is  the  same  as  that  above  stated  as  the 
law  of  Kansas,  except  that  the  certificate  must  state 
also  the  residence  of  the  witnesses.   Id.  g§  22-30. 

A  married  woman's  relinquishment  of  dower  may 
be  acknowledged  in  the  same  way;  but  no  such 
acknowledgment  can  be  taken  unless,  in  addition 
to  the  requirements  in  the  case  of  other  grantors, 
she  is  made  acquainted  with  the  contents  of  the 
conveyance,  and  acknowledges,  on  a  separate  ex- 
amination apart  from  her  husband,  that  she  ex- 
ecuted the  same  [and,  if  it  is  a  -elinquishment  of 
her  dower,  that  she  relinquishes  her  dower  in  the 
real  estate  therein  mentioned)  freely,  and  without 
compulsion  or  undue  influence  of  her  husband. 
The  certificate  must  set  forth  these  facts,  as  well  as 
those  required  to  be  stated  in  a  certificate  of  ac- 
knowledgment by  any  other  party.     Id.  gg  31-39. 

Nebraska.  —  Within  this  territory;  before  some 
court  having  a  seal,  or  some  judge,  justice,  or  clerk 
thereof,  or  some  justice  of  the  peace,  or  notary  pub- 
Ug.-^-  Without  the  territory;  before  a  Nebraska  com- 
missioner, or  before  some  officer  authorized,  by  tha 
laws  of  the  state  or  country  where  the  acknowledg- 
ment is  made,  to  take  the  acknowledgment  of 
deeds. 

The  certificate  must  be  endorsed  upon  the  instru 
ment,  and  must  set  forth  the  title  of  the  court  or  of 
ficer;  that  the  person  making  the  acknowledgment 
was  personally  known  to  at  least  one  of  the  judges 
of  the  court,  or  to  the  officer,  to  be  the  identical 
person  whose  name  is  affixed  to  the  deed  as  grantor, 
or  that  such  identity  was  proved  by  at  least  one 
credible  witness  (naming  him) ;  that  such  person 
acknowledged  the  instrument  to  be  his  voluntary 
act  and  deed. 

The  certificate  of  acknowledgment  cr  proof  may 
be  under  seal  or  otherwise,  according  to  the  mode 
by  which  the  court  or  officer  usually  authenticates 


i^rt^c^i  «f^t®-^^  the  proaecuting  attoitey,  when  acting 
instead  of  the  judge  of  a  county  court  mly  take  an  a^ 
knowledgment,  anJ  whether  justices  of  the  peace  and  no^ 
taries  are  hmited  in  taking  them  to  their  respective  o-ui 
ties,  compare  Laws  of  1855,  55,  g  1;  62,  g  30;  164,  g  10 
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the  most  solemn  offioial  acts.     Laws  of  1855, 165,  i 
g|  lO-lfi,  18. 

The  provisions  respecting  proof  by  witnesses  are 
the  same  as  those  of  Iowa,  which  see,  abore. 

Nevada. — Every  conveyance  in  writing,  whereby 
any  real  estate  is  conveyed  or  may  be  aflfected,  must 
be  acknowledged,  or  proved,  and  certified  as  pro- 
vided by  law.  Within  the  territory;  by  some  judge 
or  clerk  of  a  court  having  a  seal,  or  some  notary 
public  or  justice  of  the  peace  of  the  proper  county. 
Witho-ul  the  territory,  hut  within  the  United  States; 
by  a  judge  or  olerk  of  any  court^of  the  United 
States,  or  of  any  state  or  territory  having  a  seal,  or 
by  a  commissioner  appointed  by  the  government  of 
the  territory  for  the  purpose.  Without  the  United 
States;  by  a  judge  or  clerk  of  any  court  of  any 
state,  kingdom,  or  empire  having  a  seal,  or  by  any 
notary  public  therein,  or  by  any  minister,  commis- 
sioner, or  consul  of  the  United  States,  appointed  to 
reside  therein. 

A  certificate  must  be  endorsed  or  annexed  by  the 
officer  taking  the  acknowledgment  under  seal  of  the 
court,  or  under  the  hand  and  the  official  seal  of  the 
officer  taking  it,  when  he  has  an  official  seal. 

The  person  making  the  acknowledgment  must 
be  known  personally  by  the  officer  taking  the  ac- 
knowledgment, or  proved  by  the  oath  or  affirma- 
tion of  a  credible  witness,  to  be  the  person  execut- 
ing the  instrument,  and  the  fact  must  be  stated  in 
the  certificate.  The  certificate  must  state,  in  addi- 
tion, that  the  execution  was  made  freely  and  volun- 
tarily, and  for  the  uses  and  purposes  mentioned  in 
the  deed  or  other  instrument. 

Proof  may  be  made  by  subscribing  witnesses, 
and,  where  they  are  dead  or  cannot  be  had,  by  evi- 
dence of  the  handwriting  .of  the  party. 

The  subscribing  witnesses  must  be  personally 
known,  or  their  identity  established  by  oath  or 
affirmation  of  one  witness,  and  must  establish  that 
the  person  whose  name  is  subscribed  as  a  party  is 
the  person  described  as  executing  the  instrument, 
did  execute  it,  and  that  the  witness  subscribed  his 
name.     The  certificate  must  set  forth  these  facts. 

Where  the  officer  is  satisfied  that  the  subscribing 
witnesses  are  dead,  proof  may  be  made  by  a  com- 
petent witness  who  awears  or  affirms  that  he  knew 
the  person  who -executed  the  instrument,  knew  his 
signature  and  believes  it  to  be  his,  and  a  witness 
who  testifies  in  the  same  manner  as  to  the  signa- 
ture of  the  subscribing  witness. 

Compulsory  process  may  be  had  for  the  attend- 
Knce  of  witnesses. 

A  deed  so  acknowledged  or  proved  may  be  re- 
sorded.     Nev.  Laws  of  1861,  c.  9,  §g  3-18. 

New  Hampshire. — Deeds  are  not  valid,  except 
as  against  the  grantor  and  his  heirs,  unless  attested 
by  two  or  more  witnesses,  acknowledged  and  re- 
corded. Acknowledgments  are  to  be  before  a  jus- 
tice of  the  peace,  notary  public,  or  commissioner, 
or  before  a  minister  or  consul  of  the  United  States 
in  a  foreign  country.     Comp.  Laws  (1853),  289. 

New  Jersey. — Deeds,  &c.  must  be  acknowledged 
by  the  party  or  parties  who  executed  them,  the  officer 
having  first  made  known  to  them  the  contents,  and 
being  also  satisfied  that  such  person  is  the  grantor 
mentioned  in  said  deed,  of  all  which  the  said  officer 
shall  make  his  certificate ;  or,  if  it  be  proved  by  one 
ur  more  of  th^  subscribing  witnesses  to  it,  that  such 
party  signed,  sealed,  and  delivered  the  same  as  his, 
her,  or  their  voluntary  act  and  deed,  before  the  chan- 
cellor of  the  state,  or  one  of  the  justices  of  the  su- 
preme court,  or  one  of  the  masters  in  chancery,  or  one 
of  the  judges  of  any  of  the  courts  of  common  pleas 
of  the  state;  and  if  a  certificate  of  such  acknow- 
ledgment or  proof  shall  be  written  upon  or  under 
the  said  deed  or  conveyance;  and  be  signed  by  the 


person  before  whom  it  was  made,  the  same  may  be 
received  in  evidence.     Nixon's  Dig,  1865,  121,  g  1. 

If  the  grantor  or  witnesses  reside  without  the  atatCf 
but  within  the  United  States,  the  acknowledgment  or 
proof  may  be  made  before  the  chief  justice  of  the 
United  States,  or  an  associate  justice  of  the  Unitea 
States  supreme  court,  or  a  district  judge  of  the 
same,  or  any  judge  or  justice  of  the  supreme  or 
superior  court  of  any  state  or  territory  or  in  the 
District  of  Columbia;  or  before  any  mayor  or  chief 
magistrate  of  a  city,  duly  certified  under  the  seal 
of  such  city;  or  before  a  New  Jersey  commissioner 
for  the  state,  territory,  or  district  in  which  the  party 
or  witness  resides;  or  before  a  judge  of  a  court  of 
common  pleas  of  the  state,  district,  or  territory  in 
which  the  party  or  witness  may  be;  and  in  the 
latter  case  a  certificate  under  the  great  seal  of  the 
state,  or  the  seal  of  the  county  court  in  which  it  is 
made,  that  the  officer  is  judge  of  the  common  pleas, 
is  to  be  annexed.     Id.  ^  5 ;  id.  131,  §  52. 

Or  it  may  be  taken,  if  the  party  or  witness  re- 
side In  some  other  state  of  the  United  States,  before 
a  judge  of  any  district  or  circuit  court,  or  the  chan- 
cellor of  the  state,  in  the  manner  directed  by  the 
laws  of  the  state.  This  provision  applies  to  deeds 
of  femes  covert  residing  in  any  other  state  of  the 
United  States.     Td.  125,  §§  25,  26. 

If  the  grantor  or  witnesses  reside  without  the 
United  States,  it  may  be  made  before  any  court  of 
law,  mayor  or  chief  magistrate  of  a  city,  borough, 
or  corporation  of  the  kingdom,  state,  nation,  or 
colony  in  which  they  reside,  or  any  ambassador, 
public  minister,  chargi  d'affaires,  secretary  of  lega- 
tion, or  other  representative  of  the  United  States  at 
the  court  thereof,  and  may  be  certified  as  such  acts 
are  usually  authenticated  by  such  officers.  Id.  122, 
?6;  132,  J§  57,  61.  ■ 

No  estate  of  a  feme  covert  passes  by  her  deed 
without  her  previous  acknowledgment,  on  a  pri- 
vate examination  apart  from  her  husband,  that  she 
signed,  sealed,  and  delivered  the  same,  as  her  vo- 
luntary act  and  deed,  freely,  without  any  fear, 
threats,  or  compulsion  of  her  husband,  and  a  cer- 
tificate thereof,  written  on  or  under  the  instrument, 
signed  by  the  officer.     Id.  §  4. 

The  mode  of  making  proof  in  case  of  the  death 
of  parties  and  witnesses  is  prescribed  by  Laws  of 
1850,  273  ;  Nixon,  Dig.  125. 

New  Mexico. — Every  instrument  in  writing  by 
which  real  estate  is  transferred  or  aff'ected  in  law 
or  equity  must  be  acknowledged  and  certified  to  as 
provided  by  law. 

Within  the  territory;  before  any  court  having  a 
seal,  before  any  judge  or  clerk  thereof,  or  before 
any  justice  of  the  peaice  of  the  county  in  which  the 
land  lies.  Without  the  territory,  and  within  the  Uni- 
ted States;  before  any  United  States  court,  or  the 
court  of  any  state  or  territory  having  a  seal,  or  be- 
fore a  clerk  of  said  courts.  Without  the  United  States; 
before  any  court  of  any  state,  kingdom,  or  empire 
having  a  seal,  or  before  any  magistrate,  or  the  su- 
preme power  of  any  city,  who  may  have  a  seal. 

The  person  making  the  acknowledgment  must  be 
personally  known  to  the  officer  taking  the  same  to 
be  the  one  executing  the  instrument,  or  his  identity 
must  be  proved  by  two  witnesses. 

The  certificate  must  state  the  fact  of  acknowledg- 
ment and  one  or  the  other  of  the  above  facts,  as  the 
case  may  be. 

Acknowledgments  may  be  made  by  married  wo- 
men before  the  same  officers.  In  addition  to  evidence 
or  knowledge  of  identity,  as  before  stated,  the  woman 
must  be  informed  of  the  contents  of  the  instrument^ 
and  must  confess,  on  examination  Independent  of 
her  husband,  that  she  executed  the  same  volun- 
tarily, and  without  the  compulsion  or  illicit  influ- 
ence of  her  husband ;  and  the  certificate  must  state 
the  above  facts.     Laws  of  1851,  p.  373,  §§  5-13. 


ACKNOWLEDGMENT 


64 


ACKNOWLEDGMENT 


New  York.  —  Within  the  state;  before  a  justice 
of  the  supreme  court,  a  county  judge,  surrogate, 
mayor,  or  recorder  of  a  city,  justice  of  the  peace 
of  a  town,  commissioner  of  deeds  for  a  city  or 
county,  or  notary  public.  1  Rev.  Stat.  756,  §  4j 
Laws  of  1840,  187,  u.  238;  Laws  of  1859,  869, 
c.  360. 

Without  the  state,  hut  within  the  Umted  States; 
before  a  judge  of  the  United  States  supreme  or  dis- 
trict courts,  or  of  the  supreme,  superior,  or  circuit 
court  of  any  state  or  territory,  or  before  a  judge  of 
the  United  States  circuit  court  in  the  District  of 
Columbia:  but  such  acknowledgment  must  be  taken 
at  a  place  within  the  jurisdiction  of  such  officer. 
Or  before  the  mayor  of  any  city  j  or  before  a  New 
York  commissioner,  but  the  certificate  of  a  New 
York  commissioner  must  be  accompanied  by  the 
certificate  of  the  secretary  of  state  of  the  state  of 
New  York,  attesting  the  existence  of  the  oflScer  and 
the  genuineness  of  his  signature,  and  such  commis- 
sioner can  only  act  within  the  city  or  county  in 
which  he  resided  at  the  time  of  his  appointment. 
1  Rev.  Stat,  757,  g  4,  subd.  2;  Laws  of  1845,  89, 
c.  109 ;  Laws  of  1850,  582,  c.  270  j  am'd  2  Laws  of 
1857,  756,  c.  788. 

When  made  by  any  person  residing  out  of  the 
state,  and  within  the  United  States,  it  may  be  made 
before  any  officer  of  the  state  or  territory  where 
made,  authorized  by  its  laws  to  take  proof  or  ac- 
knowledgment; but  no  such  acknowledgment  is 
valid,  unless  the  officer  taking  the  same  knows,  or 
has  satisfactory  evidence,  that  the  person  making  it 
is  the  individual  described  in  and  who  executed 
the  instrument.  And  there  must  be  subjoined  to 
the  certificate  of  proof  or  acknowledgment  a  cer- 
tificate under  the  name  and  official  seal  of  the  clerk 
and  register,  recorder,  or  prothonotary  of  the  county 
in  which  such  officer  resides,  or  of  the  county  or 
district  court  or  court  of  common  pleaa  thereof, 
specifying  that  such  officer  was,  at  the  time  of 
taking  such  proof  or  acknowledgment,  duly  author- 
ized to  take  the  same,  and  that  such  clerk,  regis- 
ter, recorder,  or  prothonotary,  is  well  acquainted 
with  the  handwriting  of  such  officer,  and  verily  be- 
lieves his  signature  genuine.  Laws  of  1848,  c.  195, 
as  amended  by  Laws  of  1856,  c.  61,  ^  2. 

Without  the  United  States;  when  the  party  is 
in  other  parts  of  America,  or  in  Europe,  before  a 
minister  plenipotentiary,  or  minister  extraordinary, 
or  chargi  d'affaires  of  the  United  States,  resident 
and  accredited  there,  or  before  any  United  States 
consul,  resident  in  any  port  or  country,  or  before  a 
judge  of  the  highest  court  in  Upper  or  Lower 
Canada.  In  the  British  dominions,  before  the  Lord 
Mayor  of  London,  or  chief  magistrate  of  Dublin, 
Edinburgh,  or  Liverpool.  1  Rev..  Stat.  759,  g  6; 
Laws  of  1829,  348,  c.  222. 

Acknowledgment  may  be  made  before  a  person 
specially  authorized  by  the  supreme  court  of  the 
state,  by  a  commission  issued  for  the  purpose.  1 
Rev.  Stat.  757,  g  8. 

The  governor  of  New  York  is  also  authorized  to 
appoint  commissioners  of  deeds,  not  exceeding  three 
In  each,  for  the  following  cities :  London,  Liverpool, 
Glasgow,  Paris,  and  Marseilles.  Laws  of  1858,  498, 
0.  308,  §  1. 

No  acknowledgment  is  to  be  taken  unless  the 
officer  knows,  or  has  satisfactory  evidence,  that  the 
person  making  such  acknowledgment  is  the  indi- 
vidual described  in  and  who  executed  such  convey- 
ance.    1  Rev.  Stat.  758,  g  9. 

An  acknowledgment  of  a  married  woman  resid- 
ing within  this  state  is  void,  unless  she  acknow- 
ledge, on  a  private  examination  apart  from  her 
husband,  that  sbe  executed  such  conveyance  freely, 
and  without  any  fear  or  compulsion  of  her  hus- 
band.    1  Rev.  Stat.  758,  g  10. 

An  acknowledgment  or  proof  of  conveyance  by  a 
mm-resident  married  woman  joining  with  her  hus- 


band, may  be  made  as  if  she  were  sole.     1  Rev. 
Stat.  758,  §  11. 

"Where  a  married  woman  conveys  her  real  estate, 
acquired  since  the  act  of  April  7,  1848,  relating  to 
the  separate  property  of  married  women,  it  is  held, 
that  the  deed  may  be  drawn,  executed,  and  acknow- 
ledged in  the  same  manner  as  if  she  were  unmar- 
ried, and  no  private  examination  is  necessary.  17 
Barb.  N.  Y.  660. 

Proof  of  execution  may  be  made  by  a  subscribing 
witness,  who  shall  state  his  own  place  of  residence, 
and  that  he  knew  the  person  described  in  and  who 
executed  such  conveyance;  and  such  proof  shall 
not  be  taken  unless  the  officer  is  personally  ac- 
quainted with  such  subscribing  witness,  or  has 
satisfactory  evidence  that  he  is  the  same  person 
who  was  a  subscribing  witness  to  such  instrument, 
1  Rev.  Stat.  758,  g  12. 

The  officer  must  endorse  a  certificate  of  the  ac- 
knowledgment or  proof,  signed  by  himself,  on  the 
conveyance;  and  in  such  certificate  shall  set  forth 
the  matters  required  to  he  done,  known,  or  proved, 
on  such  acknowledgment  or  proof,  together  with 
the  names  of  the  witnesses  examined  before  such 
officer,  and  their  places  of  residence,  and  the  sub- 
stance of  the  evidence  by  them  given.  1  Rev.  Stat. 
759,  g  15. 

The  certificate  of  a  New  York  commissioner  ap- 
pointed in  another  state  must  be  under  his  sea!  of 
office,  and  is  wholly  void  unless  it  specifies  the  day 
on  which,  or  [and?]  the  city  or  town  in  which,  it 
was  taken.     Laws  of  1850,  582,  c.  270,  §g  2,  5. 

North  Carolina.  —  Within  the  state;  before  a 
judge  of  the  supreme  or  superior  court,  or  in  the 
county  court  of  the  county  where  the  estate  is  situ- 
ated, or  before  the  clerk  of  such  court  or  his  deputy. 
Rev.  Code  (1865),  239,  §  2. 

Withoiit  the  state;  by  a  commissioner  appointed 
for  the  purpose  by  the  court  of  pleas  and  quarter 
sessions  of  the  county.     Id.  g  3. 

Without  the  state,  and  within  the  United  States; 
before  a  judge  of  supreme  jurisdiction,  or  a  judge 
of  a  court  of  law  of  superior  jurisdiction,  within  the 
state,  territory,  or  district  where  the  parties  may 
be;  and  his  certificate  must  be  attested  by  the  gov- 
ernor of  the  state;  or,  if  in  the  District  of  Colum- 
bia, by  the  secretary  of  state  of  the  United  States; 
or  it  may  be  taken  before  a  North  Carolina  com- 
missioner. 

Without  the  United  States;  before  the  chief  ma- 
gistrate of  the  city  in  which  the  instrument  was 
executed,  attested  under  the  corporate  seal ;  or 
before  an  ambassador,  public  minister,  consul,  or 
commercial  agent,  under  his  official  seal.  Id.  240, 
§5;  241,§g6,  7;  125,  §  2. 

A  married  woman's  acknowledgment  is  to  be 
taken,  within  the  state,  before  a  judge  of  the  su- 
preme or  superior  court,  or  in  the  court  of  the 
county  where  the  land  lies,  she  being  first  privily 
examined  by  such  judge,  or  some  member  of  the 
county  court  appointed  by  the  court  for  that  pur- 
pose, or  by  a  commission  issued  by  the  judge  or 
court  for  that  purpose,  as  to  whether  she  volun- 
tarily assents.  Without  the  state,  before  the  same 
officers  specified  above  as  authorized  to  take  other  ac- 
knowledgments without  the  state ;  but  the  same  pri- 
vate examination  is  requisite  wherever  the  acknow- 
ledgment may  be  taken.    Id,  242,  g§  8,  9;  243,  g  12. 

Ohio. — Instruments  affecting  lands  which  are  ex- 
ecuted within  the  state  are  to  be  acknowledged  be- 
fore a  judge  of  the  supreme  court  or  of  the  court  of 
common  pleas,  a  justice  of  the  peace,  notary  public, 
mayor,  or  other  presiding  officer  of  an  incorporated 
town  or  city,  or  a  county  surveyor  of  the  county. 
The  certificate  must  be  upon  the  same  sheet  with 
the  instrument.  Laws  of  1831,  346;  same  statute 
Swan,  Rev.  Stat.  308,  893,  g  26. 
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A  married  woman  must  be  examined  by  the  of- 
ficer separate  and  tjpart  from  her  husband,  and  the 
contents  of  the  deed  be  made  known  to  her;  and 
Bhe  must  declare,  upon  such  separate  examination, 
that  she  did  voluntarily  sign,  seal,  and  acknowledge 
the  same,  and  that  she  is  still  satisfied  therewith. 
Swan,  Rev.  Stat.  309,  g  2. 

A  certificate  of  acknowledgment  within  the  state 
need  not  show  that  the  officer  was  satisfied  of  the 
identity  of  the  grantor,  nor  that  he  made  known 
the  contents  of  the  deed  to  a  married  woman,  nor 
need  it  be  scaled.     Id.  312. 

Instruments  executed  without  the  state  may  be 
proved  or  acknowledged  in  conformity  with  the 
laws  of  the  state,  territory,  or  country  where  ac- 
knowledged, or  in  conformity  with  the  laws  of 
Ohio.  They  may  be  taken  before  Ohio  comrais- 
sionors.  Jd.  31U,  g  6j  179,  g  3.  Laws  of  186S,  15, 
gl2. 

Oregon. — Acknowledgments  are  to  be  before  any 
judge  of  the  district  court,  probate  judge,  justice 
of  the  peace,  (ir  nutary  public  j  and  the  certificate, 
etating  the  true  date,  must  be  endorsed  on  the  i.n- 
Btrument.  If  the  deed  is  executed  in  any  other 
state,  territory,  or  district  of  the  United  States,  it 
may  be  executed  and  acknowledged  according  to 
the  laws  of  such  state,  Ac. ;  but  in  this  case,  unless 
it  is  acknowledged  before  an  Oregon  commissioner, 
the  deed  must  have  attached  to  it  a  certificate  of  the 
clerk,  or  other  proper  certifying  officer,  of  a  court 
of  record  of  the  county  or  district,  under  his  seal 
of  office,  certifying  that  the  person  taking  the  ac- 
knowledgment was  such  officer  as  represented,  that 
his  signature  is  genuine,  and  that  the  deed  was  ex- 
ecuted uccording  to  the  laws  of  the  place.  If  ex- 
ecuted in  any  torpign  country.  It  may  be  executed 
according  to  the  lawo  thereof,  and  acknowledged 
before  any  notary  public  therein,  or  before  any 
minister  plenipotentiary,  minister  extraordinary, 
minister  resident,  charyi  d\iff aires,  commissioner, 
or  consul  of  the  United  States,  appointed  to  reside 
therein,  under  his  hand,  and,  if  before  a  notary, 
under  his  scul  of  office. 

The  acknowledgment  of  a  married  woman  resid- 
ing within  the  territory,  and  joining  in  execution 
with  her  husbnnd,  must  be  taken  separately  and 
apart  from  her  husband,  and  she  must  acknowledge 
that  the  execution  was  done  freely,  and  without 
fear  or  compulsion  from  any  one.  If  not  residing 
in  the  territory,  her  acknowledgment  may  be  as  if 
she  were  sole..  No  acknowledgment  can  be  taken 
unless  the  nfficer  has  satisfactory  evidence  that  the 
person  is  the  individual  described  in  and  who  ex- 
ecuted the  conveyance. 

Proof  may  be  by  a  subscribing  witness  personally 
known  to  the  officer,  or  satisfactorily  shown  to  him 
to  be  the  subscribing  witness.  The  witness  must 
state  his  residence,  and  that  he  knew  the  person 
described  in  and  who  executed  the  conveyance. 

In  ciise  <»f  the  death  or  absence  of  the  grantor 
and  witnesses,  proof  may  be  by  handwriting  of  the 
grantor  and  of  any  witness.  Proceedings  for  com- 
pelling witnesses  to  appear  are  also  given  by  the 
etatuto. 

Tlie  officer  must  endorse  the  certificate  on  the 
instrument,  and  set  forth  the  matter  required  to  be 
done,  known,  or  prcved,  and  the  names  and  resi- 
dences of  witnesses  examined,  and  the  substance 
of  their  et  iiencc.     Statutes  (1855),  519,  g§  10-21. 

Pennsylvania. —  }Vithht  the  slate;  before  a  judge 
of  the  supremo  court,  or  of  the  courts  of  common 
pleas,  or  of  the  district  courts,  or  a  justice  of  the 
peace,  or  a  rec  n'dcr  of  deeds  ;  the  mayor,  recorder, 
and  alderineu.  or  any  of  them,  of  the  cities  of  Alle- 
gheny, Garbondalc,  Philadelphia,  and  Pittsburg; 
the  aldermen  of  the  county  of  Philadelphia,  and 
the  miiyur  of  the  Northern  Liberties  of  Philadel- 
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phia.     Purd.  Dig.  (1857)222  c;   248/.     Lawi  of 
1859,  383,  no.  381. 

Without  the  atatCf  and  within  the  United  States/ 
before  any  officer  authorized  by  the  laws  of  the 
state  in  which  the  instrument  was  executed;  proof 
of  his  authority  by  the  certificate  of  a  clerk  of  a 
court  of  record  being  affixed.  Laws  of  1854,  724, 
§  3;  same  statute,  Purd.  Dig.  1121,  g  2.  Or  the 
acknowledgment  may  be  before  a  judge  of  the  &u- 
premo  or  district  court  of  the  United  States,  or  be- 
fore a  judge  or  justice  of  the  supreme  or  superior 
court,  or  court  of  common  pleas,  or  court  of  pro- 
bate, or  court  of  record,  of  any  state  or  territory 
within  the  United  States;  and  so  certified  under 
the  hand  of  the  judge,  or  before  a  Pennsylvania 
commissioner.     Purd.  Dig.  221,  222,  224. 

When  made  out  of  the  United  States;  before  a 
Pennsylvania  commissioner,  or  any  consul  or  vice- 
consul  ol  the  United  States,  duly  appointed  for  and 
exercising  consular  functions  in  the  state,  king- 
dom, country,  or  place  where  such  acknowledgment 
may  be  made  (Purd.  Dig.  221,  §  1170);  or  any  am- 
bassador, minister  plenipotentiary,  chargi  d'affaires^ 
or  other  person  exercising  public  ministerial  func 
tions,  duly  appointed  by  the  United  States.  Lawa 
of  1859,  353,  no.  355. 

Deeds  made  out  of  the  state  may  be  acknow- 
ledged or  proved  before  one  or  more  of  the  justice! 
of  the  peace  of  this  state,  or  before  any  mayor,  oi 
chief  magistrate,  or  officer  of  the  cities,  towns,  or 
places  where  such  deeds  or  conveyances  are  so  ac- 
knowledged or  proved.  The  same  to  be  certified 
by  the  officer  under  the  common  or  public  seal  of 
the  city,  town,  or  place.  Act  of  May  27,  1715  j 
same  statute,  Purd.  Dig.  220,  §  10;  1  Pet.  433. 

A  married  woman's  acknowledgment  of  a  deed 
to  pass  her  separate  estate  is  to  be  in  the  samo 
form  as  her  acknowledgment  to  bar  dower.  Purd, 
Dig.  1171,  _^  5. 

The  certificate  of  the  acknowledgment  of  a  fento 
covert  must  state — 1,  that  she  is  of  full  age ;  2,  that 
the  contents  of  the  instrument  have  been  made 
known  to  her;  3,  that  she  has  been  examined  sepa-  . 
rate  and  apart  from  her  husband ;  and,  4,  that  she 
executed  the  deed  of  her  own  free  will  and  accord, 
without  any  coercion  or  compulsion  of  her  hus- 
band. It  is  the  practice  to  make  the  certificate 
under  seal;  though  a  seal  is  not  required.  Act  of 
Feb.  19,  1835. 

Rhode  Island. — All  deeds  are  void,  except  as 

between  the  parties  and  their  heirs,  unless  acknow- 
ledged and  recorded.     Rev.  Stat.  (1857)  335, 

Within  the  state,  the  acknowledgment  must  be 
before  a  senator,  a  judge,  justice  of  the  peace,  no 
tary  public,  or  town  clerk.     Id. 

A  deed  executed  without  the  state,  and  within 
the  United  States,  may  be  acknowledged  before 
any  judge,  justice  of  the  peace,  mayor,  or  public 
notary,  in  the  state  where  the  same  is  executed;  or 
by  any  commissioner,  appointed  by  the  governor 
and  qualified;  and,  if  without  the  United  States, 
before  any  ambas^^ador,  minister,  charge  d'affaires, 
recognized  consul,  vice-consul,  or  commercial  agent 
of  the  United  States,  or  any  commissioner  so  ap- 
pointed and  qualified  in  the  country  in  which  the 
same  is  executed.     Id. 

Where  husband  and  wife  convey  real  property 
of  which  they  are  seized  in  the  right  of  the  wife, 
or  property  wherein  the  wife  might  be  endowed, 
the  latter  must  be  examined  privily  and  apart 
from  her  husband,  and  declare  to  the  officer  that 
the  instrument  shown  and  explained  to  her  by  him 
is  her  voluntary  act,  and  that  she  does  not  wish  tc 
retract  the  same.     Id.  316, 

SotTTH  Caboltna. — To  admit  a  deed  to  record  in 
the  register's  office,  or  the  secretary  of  state's  office 
it  must  be  proved  by  the  oath  of  one  of  the  wi«- 
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oesses  before  a  magistrate,  or  any  officer  entitled 
to  administer  an  oath,  and  endorsed  on  the  deed  in 
which  the  witness  swears  that  he  saw  the  grantor 
vign,  seal,  and  deliver  the  deed  to  the  grantee  for 
the  uses  and  purposes  contained  in  the  deed,  and 
that  the  other  witness  with  himself  witnessed  the 
due  execntion  thereof. 

A  feme  covert  may  renounce  her  dower  by  going 
before  any  judge  of  the  court  of  common  pleas,  a 
magistrate  of  the  district  wherein  she  may  reside  or 
the  land  may  be,  and  acknowledging,  upon  a  private 
and  separate  examination,  that  she  does  freely  and 
voluntarily,  without  any  compulsion,  dread,  or  fear 
of  any  person  whatsoever,  renounce  and  release 
her  dower  to  the  grantee  and  his  heirs  and  assigns, 
in  the  premises  mentioned  in  such  deed.  A  certifi- 
cate under  the  hand  of  the  woman,  and  the  hand 
and  seal  of  the  judge  or  magistrate,  must  be  en- 
dorsed on  the  deed  or  separate  instrument  of  writ- 
ing to  the  same  effect,  in  the  form  or  to  the  purport 
following,  and  be  recorded  in  the  office  of  mesne 
conveyances  or  office  of  the  clerk  of  the  district 
where  the  land  lies : — 

The  State  of  South  Carolina. 

District.  I,  Z.  G.,  one  of  the  judges 
if  the  court  of  common  pleas  in  the  said  state  [or 
a  magistrate  of  district,  as  the  case  may  be], 

do  hereby  certify  unto  all  whom  it  may  concern, 
that  E.  B.,  the  wife  of  the  within  named  A.  B.,  did 
Ihia  day  appear  before  me,  and,  upon  being  pri- 
fately  and  separately  examined  by  me,  did  declare 
'ihat  she  does  freely,  voluntarily,  and  without  any 
compulsion,  dread,  or  fear  of  any  person  or  persons 
whomsoever,  renounce,  release,  and  forever  relin- 
quish unto  the  within  named  C,  D.,  his  heirs  and 
assigns  forever,  all  her  interest  and  estate,  and  all 
her  right  and  claim  of  dower  of,  in,  or  to  all  and 
-singular  the  premises  within  mentioned  and  re- 
teased.  Given  under  my  hand  and  seal,  this 
■day  of  ,  Anno  Domini 

Z.  G.,  judge  of  the  court  of  B.  B. 

'  common  pleae  in  the  state  of 
South  Carolina  (or  magistrate, 
as  the  case  may  be). 

This  provision,  it  must  be  observed,  applies  ex- 
clusively to  "dower." 

A  feme  covert  of  the  age  of  twenty-one  years, 
who  may  be  entitled  to  any  real  estate  as  her  in- 
heritance, and  is  desirous  of  joining  her  husband 
in  conveying  a,way  the  fee  simple  of  the  same  to 
a>ny  other  person,  may  bar  herself  of  her  inherit- 
ance by  joining  her  husband  in  the  execution  of 
the  release,  and  seven  days  after  the  execution  of 
the  same  going  before  a  judge  of  the  court  of 
common  pleas,  or  a  magistrate  of  the  district,  and 
then,  upon  a  private  and  separate  examination  by 
him,  declaring  to  him  that  she  did,  at  least  seven 
"days  before  such  examination,  actually  join  her 
husband  in  executing  such  release,  and  that  she 
did  then,  and  at  the  time  of  her  examination  still 
does,  freely,  voluntarily,  and  without  any  manner 
of  compulsion,  dread,  or  fear  of  any  person  or  per- 
sons whomsoever,  renounce,  release,  and  forevpr 
nJlinquish  all  her  estate,  interest,  and  inheritance 
in  the  premises  mentioned  in  the  release  unto  the 
^grantee  and  his  assigns.     Id. 

A  certificate  signed  by  the  woman,  and  under 
the  hand  and  seal  of  the  judge  or  magistrate,  must 
then  immediately  be  endorsed  upon  the  said  re- 
lease, or  a  separate  instrument  of  writing  to  the 
same  effect  in  the  form  of  that  required  as  above  in 
dower,  to  which  must  be  added  to  the  following 
effect,  to  wit :  thut  the  woman  did  declare  that  the 
release  was  positively  and  bona  fide  executed  at 
least  seven  days  before  such  examination.  The 
renunciation  is  not  complete  and  legal  until  re- 
corded ;  but  if  that  bo  done  in  the  lifetime  of  hus- 
band and  wife,  it  is  sufficient. 

It  may  be  well  enough  to  remark  tha^  tibe  term 
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"  inheritance"  does  not  necessarily  mean  an  estate 
descended  to  the  wife,  but  an  estate  in  her  own 
right,  and  which  may  be  inherited  from  her. 

If  the  words  required  in  the  additional  certificate 
appear  in  the  body  of  the  certificate,  it  will  bo  suf- 
ficient. 

A  deed  executed  and  acknowledged  out  of  the 
state  according  to  the  form  and  noing  the  nccea 
eary  words  required  by  the  Act  of  1795,  before  a 
commissioner  appointed  by  South  Carolina,  would, 
be  sufficient. 

Tennessee. — By  a  person  idithin  the  9tate,  aai 
acknowledgment  is  to  be  before  the  clerk,  or  le- 
gally appointed  deputy  clerk,  of  the  county  court 
of  some  county  in  the  state.  Without  the  vtate, 
but  within  the  United  States,  before  any  court  of 
record,  or  clerk  of  any  court  of  record,  in  any  state, 
or  a  Tennessee  commissioner,  or  a  notary  public. 
Without  the  United  States,  before  a  Tennessee  com- 
missioner or  notary  public,  or  before  a  consul,  min- 
ister, or  ambassador  of  the  United  States. 

A  certificate  taken  within  the  state  must  be  en- 
dorsed on  or  annexed  to  the  instrument.  A  no- 
tary, Tennessee  commissioner,  a  consul,  minister, 
or  ambassador,  must  make  the  certifieate  under  his 
seal  of  office. 

If  the  acknowledgment  is  taken  before  a  judge, 
he  must  certify  under  his  hand,  and  the  clerk  of 
his  court  must,  under  seal  (a  private  seal,  if  there 
is  no  official  seal),  certify  to  the  ofiicial  character 
of  the  judge;  or  his  official  character  may  be  cer- 
tified by  the  governor  of  the  state  or  territory, 
under  its  great  seal.  If  it  is  taken  before  a  court 
of  record,  a  copy  of  the  entry  on  the  record  must 
be  certified  by  the  clerk  under  seal  (a  private  seal, 
if  he  has  no  official  seal) ;  and  in  this  case,  or  if 
the  acknowledgment  be  before  the  clerk  of  a  court 
of  record  of  another  state,  the  judge,  chief  justice, 
or  presiding  magistrate  must  certify  to  the  official 
character  of  the  clerk.  Tenn.  Code  (1858),  gg  203S- 
2046. 

Proof  by  witnesses  may  be  before  the  same  offi- 
cers.    Id.  gg  2047,  &c. 

A  married  woman  uniting  with  her  husband  in  a 
deed  must  be  examined,  privily  and  apart  from  her 
husband,  touching  her  voluntary  execution  of  the 
same,  and  her  knowledge  of  its  contents  and  effect, 
and  must  acknowledge  that  she  executed  it  freely, 
voluntarily,  and  understandingly,  without  any  com- 
pulsion or  constraint  on  the  part  of  her  husband, 
and  for  the  purposes  therein  expressed ;  which 
must  be  stated  in  the  certificate.     Id.  §  2076. 

Texas. —  Within  the  state ^  before  a  notary  pub- 
lic, or  the  chief  justice,  or  the  clerk,  or  deputy 
clerk,  of  any  county  court.  Without  the  state,  and 
within  the  United  States;  before  some  judge  of  a 
court  of  record  having  a  seal.  Without  the  United 
States;  before  a  public  minister,  churtji  d'affuireSj 
or  consul  of  the  United  States. 

In  all  cases,  the  certificate  must  be  under  official 
seal.  Oldham  &  W.  Dig.  (1S69)  379,  art.  1714. 
1715,1718. 

The  party  should  state  that  he  executed  the  in- 
strument for  the  consideration  and  purposes  therein 
stated.  Proof  of  execution  may  be  made  by  one  jr 
more  subscribing  witnesses.     Id.  1719,  1620. 

A  married  woman's  acknowledgment  of  convey- 
ance of  her  separate  property,  or  of  the  homestead, 
or  other  property  exempt  from  execution,  may  be 
before  a  judge  of  the  supreme  or  district  court,  or 
notary  publio,  or  the  chief  justice  of  a  county  court, 
or  the  clerk  or  deputy  clerk  of  a  county  court.  Id, 
72,  art.  207  j  379,  art.  1715,  1716,  171S. 

She  must  be  privily  examined  by  the  officer, 
apart  from  her  husband,  and  must  declare  that  she 
did  ft-eely  and  willingly  sign  and  seal  the  writing, 
to  be  then  shown  and  explained  to  her,  and  does  no* 
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Irish  to  retract  it,  and  must  acknowleijge  the  instru- 
ment, so  again  shown  to  her,  to  be  her  act.  The 
certificate  must  show  these  facts,  and  that  the  in- 
Btrumcut  was  fuUy  explained  to  her.  Id-  72,  art. 
207. 

If  the  husband  and  wife  executed  such  convey- 
ance without  the  state,  the  acknowledgment  (which 
should  be  in  the  same  form)  may  be  taken  before 
the  oflficers  who  are  specified  above  as  authorized 
to  talte  other  apknowJedgments. 

Utah. — The  provision  of  the  acts  of  the  terri- 
tory of  Utah  is  as  follows:  The  judges  of  the  su- 
premo and  probate  courts,  their  clerks,  the  clerks 
of  the  district  courts,  the  mayors  and  aldermen  of 
the  several  incorporated  cities,  the  county  and  city 
recorders,  and  justices  of  the  peace,  in  their  re- 
spective jurisdiction,  are  authorized  to  take  the 
acknowltidgmcnt  of  deeds,  transfers,  and  other  in- 
struments of  writing.     Rev.  Laws  (1855),  271,  §  2. 

VERsroNT.-^AlI  deeds  and  other  conveyances  of 
lands,  or  any  estate  or  interest  therein,  must  be 
signed  and  sealed  by  the  party  granting  the  same, 
and  sii^ned  by  two  or  more  witnesses,  and  acknow- 
ledged by  the  grantor  before  a  justice  of  the  peace, 
a  town  clerk,  a  notary  public,  or  master  in  chan- 
cery. Rev.  Stat.  tit.  14,  c.  fiO,  §  4 ;  Laws  of  1850, 
n.  53;  same  statute,  Gomp.  Laws,  384,  ^^  4,  5. 

Married  women  are  not  required  to  acknowledge 
in  a  dififcrent  way  from  others.  Laws  of  1851,  29, 
no.  27. 

Acknowledgment  or  proof  taken  without  the 
state,  if  certified  agreeably  to  the  laws  of  the  state, 
province,  or  kingdom  in  which  it  was  taken,  is 
valid  as  though  duly  taken  within  the  state  ;  and 
the  proof  of  the  same  may  be  taken,  and  the  same 
acknowledged  with  like  effect,  before  any  justice 
pf  the  peace,  magistrate,  or  notary  public,  or  Ver- 
mont commissioner  within  the  United  States,  or  in 
any  foreign  country ;  or  before  any  minister,  charyi 
d'affaires,  or  ponsul  of  the  United  States  in  any 
foreign  country.  Rev.  Stat.  tit.  14,  c.  60,  g  9;  tit. 
4,  c.  8,  g  51 ;  same  statute,  Comp.  Laws,  385,  87. 

YiRGiNrA. — The  acknowledgment  may  be  made 
before  the  court  of  the  county  where  the  instru- 
ment is  to  be  recorded,  or  before  the  clerk  of  the 
court,  in  his  office  j  or  the  deed  may  be  proved  by 
two  witnesses. 

A  wife  conveying  must  be  examined  by  one  of 
the  justices  of  the  court,  or  by  the  clerk,  privily 
and  apart  from  her  husband;  and,  having  such 
vrritin^  fully  explained  to  her,  must  acknowledge 
the  same  to  be  her  act,  and  declare  that  she  ex- 
ecuted it  willingly,  and  does  not  wish  to  retract  it. 
Wiikottt  the  afntff  but  within  the  Union;  before  a 
justice  (except  that  that  of  a  married  woman  must 
be  made  before  two  justices  together),  or  a  notary 
public,  or  a  Virginia  commissioner. 

Withouf  th$  (Jititcd,  Statetr ;  before  any  minister 
plenipofontiary,  charyi  d'affaires,  consul-general, 
consul,  vice-consul,  or  commercial  agent,  appointed 
by  the  government  of  the  United  States,  or  by  the 
proper  officer  of  iiny  court  of  such  country,  or  the 
mayor  or  other  chief  magistrate  of  any  city,  town, 
or  corporation  therein ;  the  certificate  to  be  under 
official  seal.     Code  (1849),  512,  §g  2-4. 

WAsniNGTON. — A  deed  shall  be  in  writing,  signed 
and  sealed  by  the  party  bound  thereby,  witnessed 
by  two  witnesses,  and  acknowledged  by  the  party 
making  it  before  a  judge  of  the  supreme  court,  a 
judge  of  the  probate  court,  a  justice  of  the  peace, 
or  a  notary  public,  or  county  auditor,  or  a  clerk 
of  the  district  and  supreme  courts ;  or,  if  out  of  the 
territory  and  in  the  Unitcl  States,  before  a  Wash- 
ington c(  mmissioner.  Stat.  (18.55)  402,  §  2,  and 
US,  g  1 J  Acts  of  1859,  p.  21 J  Acts  of  1858,  29. 


A  married  woman  is  not  bound  by  any  deed  af* 
fecting  her  own  real  estate  or  releasing  dower,  njtr 
less  she  joins  in  thp  oonveyaneo  by  her  husbant)^ 
and,  upon  an  examination  by  the  officer,  separatj^ 
and  apart  from  her  husband,  acknowledges  thai 
she  did  voluntarily,  of  her  own  free  wjU  and  with- 
out the  fear  of,  or  coercion  from,  her  husband,  ex- 
ecute the  deed;  and  the  officer  must  make  known 
to  her  the  contents  of  the  deed,  and  certify  that  ho 
has  made  known  to  her  its  contents,  and  examine^ 
her  separate  and  apart  from  her  husband,  as  is 
above  provided.     Stat.  (1855)  402  g  3. 

Wisconsin. — Deeds  executed  within  the  stattt 
may  be  acknowledged  before  a  judge  or  comraia- 
sioner  of  a  court  of  record,  apd  clerk  of  the  .  ?jird 
of  supervisors,  or  a  notary  public,  or  justice  of  the 
peace  of  the  state.  The  certificate  must  state  the 
true  date  of  the  acknowledgment. 

Peeds  executed  without  the  state,  and  within  the 
United  States,  before  a  judge  of  a  court  of  record^ 
notary  public,  justice  of  the  peace,  master  in  chan- 
ceryj  or  other  officers  authorized  by  the  law  of  thp 
place  to  take  acknowledgments,  or  before  a  Wit 
consin  commissioner.  Except  in  the  last  case,  th^ 
certificate  niust  be  attpsted  by  the  certifying  officer 
of  a  court  of  record. 

In  a  foreign  country,  before  a  notary  public,  oy 
other  officer  authorized  by  the  laws  thereof,  or  any 
minister  plenipotentiary,  minister  extraordinary, 
minister  resident,  chanji  d'nffaircBj  commissioner 
or  consul  of  the  United  States,  appointed  to  residue 
therein.  If  before  a  notary  public,  his  certificatjB 
must  be  under  seal.    Rev.  Stat.  (1858)  538,  ^§  8,  IX. 

Married  women  residing  in  the  state  may  ac- 
knowledge as  if  they  were  unmarried.  Id.  §g  12, 
14. 

ACKNO"WTiEDGMENT  MONEY  In 
English  La*w.  A  sum  paid  by  tenants  of 
copyhold  in  some  parts  of  England,  as  a  re- 
cognition of  their  superior  lords.  Cowcl ; 
Blount.  Galled  a  fine  by  Blaokstone.  2 
Sharswood,  Blackst.  Comm.  98. 

ACQUEST.  An  estate  acquired  by  puE- 
chase. 

ACQUETS.  In  Civil  Law.  Property 
which  has  been  acquired  by  purchase,  gift, 
or  otherwise  than  by  succession. 

Immovable  property  which  has  been  aer 
quired  otherwise  than  by  succession.  Mer- 
lin, R6pert. 

The  profits  of  all  the  effects  of  which  th© 
husband  has  the  administration  and  enjoy- 
ment, either  of  right  or  in  fact,  of  the  pro- 
duce of  the  reciprocal  industry  and  labor  of 
both  husband  and  wife,  and  of  the  estates 
which  they  may  acquire  during  the  mar- 
riage, either  by  donations,  made  jointly  to 
them  both,  or  by  purchase,  or  in  any  o'tlpr 
similar  way,  even  although  the  purchase  be 
only  in  the  name  of  one  of  the  two,  and  not 
of  both.^ 

This  is  the  signification  attached  tc  the 
word  in  Louisiana.  La.  Civ.  Code,  2371. 
The  rule  applies  to  all  marriages  contracted 
in  that  state,  or  out  of  it,  when  the  parties 
afterward  go  there  to  live,  as  to  acquets 
afterward  made  there.  The  acquets  are  di" 
vided  into  two  equal  portions  between  the 
husband  and  wife,  or  between  their  heirs  at 
the  dissolution  of  their  marriage. 

The  parties  may,  however,  lawfully  stipu- 
late there  shall  be  no  community  of  profits 
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or  gains ;  but  have  no  right  to  agree  that 
they  shall  be  governed  by  the  laws  of  an- 
other country.  3  Mart.  La.  581;  17  id.  571; 
La.  Civ.  Code,  2369, 2370, 2375.  See  2  Kent, 
Comm.  153,  note. 

As  to  the  sense  in  which  it  is  used  in 
Canada,  see  2  Low  C.  175. 

ACOIiTTE.  An  inferior  church  servant, 
■who,  next  under  the  deacon,  followed  and 
waited  upm  the  priests  and  deacons,  and 
performed  the  meaner  offices  of  lighting  the 
candles,  carrying  the  bread  and  wine,  and 
paying  other  servile  attendance. 

ACQUIESCEITCE.  A  silent  appearance 
of  consent.     Worcester,  Diet. 

Failure  to  make  any  objections. 

It  is  to  be  distinguished  frum  avowed  conacnt, 
on  the  one  hand,  and  from  open  discontent  or  op- 
position, on  the  other.  It  amounts  to  a  consent 
which  is  impliedly  given  by  one  or  both  parties  to 
K  proposition,  a  clause,  a  condition,  a  judgment^  or 
to  any  act  whatever. 

AVhcn  a  party  is  bound  to  elect  between  a 
paramount  right  and  a  testamentary  dispo- 
sition, his  acquiescence  in  a  state  of  things 
which  indicates  an  election,  when  he  was 
aware  of  his  rights,  will  bo  prlmS.  facie  evi- 
dence of  siioh  election.  See  2  Boper,  Leg.' 
430  ;  1  Ves.  Oh.  335  ;  2  id.  371 ;  12  id.  136  ; 

3  P.  AVlll.  Ch.  3 15.  The  acts  of  acquiescence 
which  constitute  an  implied  election  must 
be  decided  rather  by  tlie  circumstances  of 
each  case,  than  by  any  general  principle. 
1  Swanst.  Ch.  382,  note,  and  the  numerous 
cases  there  cited. 

Acquiescence  in  the  acts  of  an  agent,  or 
one  who  has  assumed  that  character,  will  be 
equivalent  to  an  express  authority.  2  Bou- 
vier,  Inst.  n.  1309;  2  Kent,  Coram.  478; 
Story,  Eq.  Jur.  |  255 ;  Livermore,  Ag.  45 ; 
Paley,  Ag.  Lloyd,  ed.  41 ;  4  Wash.  C.  C.559; 

4  Mas.  C.  C.  £90;  3  Pet.  09,  81 ;  0  Mass. 
193  ;  3  Pick.  Mass.  495  ;  1  Johns.  Cas.  N.  Y. 
110:2  id.  424 ;  12  Johns.  N.  Y.  300  ;  3  Cow. 
N.Y.  281. 

ACQUIETANDIS  PLEGIIS.  A  writ 
of  justices,  formerly  lying  for  the  surety 
against  a  creditor  who  refuses  to  acquit  him 
after  the  debt  has  been  satisfied,  lleg.  of 
Writs,  158;  Cowel ;  Blount. 

ACQUIRE  (Lat.  ad,  for,  and  qucerere,  to 
seek).     To  make  property  one's  own. 

It  is  regularly  applied  to  a  permanent  ac- 
quisition. A  man  is  said  to  obtain  or  pro' 
euro  a  mere  temporary  acquisition. 

ACQUISITION.  The  act  by  which  a 
person  procures  the  property  of  a  thing. 

The  thing  the  property  in  which  is  se- 
cured. 

Original  aa/uisition  is  that  by  which  a 
man  secures  a  property  in  a  thing  which  is 
not  at  the  time  he  acquires  it,  and  in  its  then 
existing  condition,  the  property  of  any  other 
individual.  It  may  result  from  occupancy, 
1  Bouvier,  Inst.  n.  490 ;  2  Kent,  Comm.  289 ; 
accession,  1  Bouvier,  Inst.  n.  499 ;  2  Kent, 
Comm.  293 ;  intellectual  labor, — namely,  for 
inventions,   which    are    secured   by   patent 


rights;  and  for  the  authorship  of  books, 
maps,  and  charts,  which  is  protected  by 
copyrights.     1  Bouvier,  Inst.  n.  508. 

Derivative  arquisitions  are  those  which  are 
procured  from  others,  either  by  act  of  law 
or  by  act  of  the  parties.  Goods  and  chattels 
may  change  owners  by  act  of  law  in  the  cases 
of  forfeiture,  succession,  marriage,  judgment, 
insolvency,  and  intestacy ;  or  by  act  of  the 
parties,  as  by  ^ift  or  sale. 

An  acquisition  may  result,  from  the  act  of 
the  party  himself,  or  those  who  are  in  his 
power  acting  for  him,  as  his  children  while 
minors.  1  N.  II.  28 ;  1  U.  S.  Law  Journ.  513. 
See  Dig.  41.  1.  53 ;  Inst.  2.  9.  3. 

ACQUITTAL.  In.  Contracts.  A  re- 
lea!se  or  discharge  from  an  obligation  or  en- 
gagement. 

According  to  Lord  Coke,  there  are  three  kinds 
of  acquittal,  namely :  by  deed,  when  the  party  re. 
leases  the  obligation;  by  prescription;  by  tenure. 
Coke,  Litt.  100,  a. 

In  Criminal  Practice.  The  absolution 
of  a  party  charged  with  a  crime  or  misde- 
meanor. 

The  absolution  of  a  party  accused  on  a 
trial  before  a  traverse  jury.  1  Nott  &  M'C. 
So.  C.  30 ;  3  M'Cord,  So.  C.  401. 

Acquittals  in  fact  are  those  which  take 
place  when  the  jury,  upon  trial,  finds  a  ver- 
dict of  not  guilty. 

Acquittals  in  law  are  those  which  take 
place  by  mere  operation  of  law;  as  where  a 
man  has  been  charged  merely  as  an  acces- 
sary, and  the  principal  has  been  acquitted. 
Coke,  2d  Inst.  304., 

An  acquittal  is  a  bar  to  any  future  prose 
cution  for  the  ofience  alleged  in  the  first  in- 
dictment. 

When  a  prisoner  has  been  acquitted,  he 
becomes  competent  to  testify  either  for  the 
government  or  for  his  former  co-defendants. 
7  Cox,  Cr.  Cas.  341,  342,  per  Muiiahan,  C.  J. 
And  it  is  clear,  that  where  a  married  defend- 
ant is  entirely  removed  from  the  record  by  a 
verdict  pronounced  in  his  favor,  his  wife  may 
testify  either  for  or  against  any  other  persons 
who  may  be  parties  to  the  record.  12  Mees. 
&  W.  Exoh.  49,  50,  per  AJderson  B. ;  8  Carr. 
&  P.  284 ;  2  Taylor,  Ev.  3d  ed.  ?  1230. 

ACQUITTANCE.     In  Contracts.     An 

agreement  in  writing  to  discharge  a  party 
from  nn  engagement  to  pay  a  sum  of  money. 
It  is  evidence  of  payment,  and  differs  from  A 
release  in  this,  tliat  the  latter  must  be  under 
seal,  while  an  acquittance  need  not  be  under 
seal.  Pothier,  Oblig.  n.  781.  See  3  Salk. 
298 ;  Coke,  Litt.  212  a,  273  a ;  1  Kawle,  Pa. 
391. 

ACRE  (Germ.  Aker,  perhaps  Lat.  Ager, 
a  field).  A  quantity  of  Isnd  containing  one 
hundred  and  sixty"  square  rods  of  land,  in 
whatever  shape.  Sergeant.  Land  Laws  of 
Penn.  185 ;  Croke,  Eliz.  470,  005 :  0  Coke, 
07 ;  Poph.  55  :  Coke,  Litt.  5  6.  The  word 
formerly  signified  an  open  field ;  whence 
acre-Jijflit,  a  contest  in  an  open  field.  Jacob, 
Diet. 
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The  measure  seems  to  have  been  variable 
in  amount  in  its  earliest  use,  but  was  fixed 
by  statute  at  a  remote  period.  As  originally 
used,  it  was  applicable  especially  to  meadow- 
lands.     Cowel. 

ACCREDULITARS  (Lat.).  To  purge 
one's  self  of  an  offence  by  oath. 

It  frequently  happena  that  when  a  person  has 
been  arrested  for  a  contempt,  he  cumes  into  court 
and  purges  liimself,  on  oath,  of  baring  intended 
any  contempt.     Blount,  Leg.  Inse  c.  36. 

ACT  (Lat.  agere,  to  do ;  actus,  done). 
Something  done  or  established. 

In  its  general  legal  sense,  the  word  may  denote 
something  done  by  an  individual,  as  a  private  citi- 
zen, or  as  an  officer ;  or  by  a  body  of  men,  as  a 
legislature,  a  council,  or  a  court  of  justice;  includ- 
ing not  merely  physical  acts,  but  alsQ  decrees, 
edicts,  laws,  judgments,  resolves,  awards,  and  de- 
terminations. Some  general  laws  made  by  the 
Congress  of  the  United  States  are  styled  joint  reso- 
lutions, and  these  have  the  same  force  and  effect  as 
those  styled  acts. 

An  instrument  in  writing  to  verify  facts. 
Webster,  Diet. 

It  is  ilsed  in  this  sense  of  the  published  acts  of 
assembly,  congress,  etc.  In  a  sense  approaching 
this,  it  has  been  held  in  trials  for  treason  that  let- 
ters and  other  written  documents  were  acta,  1 
Fost.  Cr.  Cas.  198  ;  2  Stark.  116. 

In  Civil  La-w.  A  writing  which  states 
in  a  legal  form  that  a  thing  nas  been  done, 
said,  or  agreed.     Merlin,  R6pert. 

Private  acts  are  those  made  by  private  per- 
BOhs  as  registers  in  relation  to  their  receipts 
and  expenditures,  schedules,  acquittances, 
and  the  like.  Nov.  73,  d.  2 ;  Code,  7.  32.  6  ; 
4.  21 ;  Dig.  22.  4 ;  La.  Civ.  Code,  art.  2231 
to  2254 ;  8  Toullier,  Droit  Civ.  Frangais,  94. 

Acts  under  private  signature  are  those 
which  have  been  made  by  private  indivi- 
duals, under  their  hands.  An  act  of  this 
kind  does  not  acquire  the  force  of  an  authen- 
tic act  by  being  registered  in  the  ofBoe  of  a 
notary,  11  Mart.  La.  243 ;  5  Mart.  N.  s.  La.  693 ; 
8  id.  5G8  ;  3  id.  396 ;  3  La.  Ann.  419,  unless 
it  has  been  properly  acknowledged  before  the 
officer  by  the  parties  to  it.  5  Mart.  N.  s.  La. 
196.       '        ^ 

Public  acts  are  those  which  have  a  public 
authority,  and  which  have  been  made  before 
public  officers,  are  authorized  by  a  public 
seal,  have  been  made  public  by  the  author- 
ity of  a  magistrate,  or  which  have  been  ex- 
tracted and  been  properly  authenticated  from 
public  records. 

In  Evidence.  The  act  of  one  of  several 
conspirators,  performed  iji  pursuance  of  the 
common  design,  is  evidence  against  all  of 
them.  And  see  Treason  ;  Partner;  Part- 
nership ;  Agent  ;  Agency. 

In  Iiegislatlon.  A  statute  or  law  made 
by  a  legislative  body. 

General  or  public  acts  are  those  which  bind 
the  whole  community.  Of  these  the  courts 
take  judicial  cognizance. 

Private  or  special  acts  are  those  which  ope- 
rate only  upon  particular  persons  and  private 
concerns. 


Explanatory  acts  should  not  be  enlarged 
by  equity,  Comb.  410;  although  such  acta 
may  be  allowed  to  have  a  retrospective  opw- 
ration.  Dupin,  Notions  de  Droit,  145.  9.  If 
an  act  of  assembly  expire  or  be  repealed  while 
a  proceeding  under  it  is  in  fieri  or  pending 
the  proceeding  becomes  abortive ;  ao  a  prose- 
cution for  an  ofifenoe,  7  Wheat.  552  ;  era  pro- 
ceeding under  insolvent  laws.  1  W.  B]^ck8t. 
451 ;  3  Burr.  1456  ;  6  Cranoh,  208  ;  9  Serg. 
&  E.  Penu.  283. 

ACT    OF    BANKRUPTCY.      An    axi 

which  subjects  a  person  to  be  proceeded 
against  as  a  bankrupt. 

The  acts  of  bankruptcy  enumerated  in  Act 
of  Congress  of  August  19,  1841,  J  1,  are  the 
following.  Departure  from  the  state,  district, 
or  territory  of  which  a  person,  subject  to  the 
operation  of  the  bankrupt  laws,  is  an  inhab- 
itant, with  intent  to  defraud  his  creditors. 
See,  as  to  what  will  be  considered  a  depart- 
ure, 1  Campb.  279 ;  Deac.  &  C.  Bank.  451 ; 
1  Rose,  Bank.  387 ;  9  J.  B.  Moore,  217 ;  2 
Ves.  &  B.  Chano.  177  ;  5  Term,  512 ;  1  Carr. 
&  P.  77  ;  2  Bingh.  99  ;  2  Taunt.  176  ;  Holt, 
175.  Concealment  to  avoid  being  arrested. 
See  1  Maule  &  S.  676 ;  2  Rose,  Bank.  137 ;  1  id. 
262 ;  15  V.es.  Ch.  447  ;  14  id.  86  ;  6  Taunt 
540 ;  9  id.  176 ;  5  Term,  512 ;  1  Esp.  334. 
Willingly  or  fraudulently  procuring  himself 
to  be  arrested,  or  his  goods  and  chattels,  lands 
or  tenements,  to  be  attached,  distrained,  se- 
questered, or  taken  in  execution ;  removal 
of  his  goods,  chattels,  and  effects,  or  conceal- 
ment of  them,  to  prevent  their  being  levied 
upon,  or  taken  in  execution,  or  by  other 
process ;  making  any  fraudulent  conveys 
anoe,  assignment,  sale,  gift,  or  other  transfer 
of  his  lands,  tenements,  goods,  or  chattels, 
credits,  or  evidences  of  debt.  15  Wend.  N.  Y. 
588;  18  irf.  375;  19  id.  414;  5  Cow.  N.  Y. 
67;  1  Burr.  467,  471,  481 ;  4  Carr.  &  P.  315; 
1  Dougl.  295  ;  7  East,  137  ;  16  Ves.  Ch.  149-; 
17  id.  193 ;  1  J.  B.  Smith,  33  ;  Rose,  Bank. 
213. 

ACT  OP  GOD.  An  accident  which  arises 
from  a  cause  which  operates  without  inter- 
ference or  aid  from  man.  1  Parsons,  Contr. 
635  ;  1  Term,  27. 

The  term  is  sometimes  defined  as  equivalent  to 
inevitable  accident,  but  incorrectly,  as  there  is  a 
distinction  between  the  two;  although  Sir  William 
Jones  proposed  the  use  of  inevitable  accident  in- 
■Btead  of  Act  of  God.  Jones,  Bailm.  104.  See  Story, 
Bailm.  ^  25;  2  Sharswood,  Blackst.  Comm.  122;  J 
Crabb,  Real  Prop.  §  2176;  4  Dougl.  287  ;  21  Weno. 
N.Y.  190;  2  Ga.  349;  10  Miss.  572;  5  Blackf.  Ind, 
222. 

Where  the  law  casts  a  duty  on  a  party,  the 
performance  shall  be  excused  if  it  be  rendered 
impossible  by  the  act  of  God ;  but  where  the 
party,  by  his  own  contract,  engages  to  do  aa 
act,  it  is  deemed  to  be  his  own  fault  and  folly 
that  he  did  not  thereby  provide  against  cod 
tingencies,  and  exempt  himself  from  respoii- 
sibilities  in  certain  events ;  and  in  such  case 
(that  is,  in  the  instance  of  an  absolute  gene- 
ral contract)  the  non-performance  is  not  ex- 
cused by  an  inevitable  accident,  or  other  con- 
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fingency,  although  not  fjresecn  by  nor  with- 
in the  control  of  the  party.  Chitty,  Contr. 
272,  3  !  1  Bouvier,  Inst.  n.  1024 ;  6  Term,  650; 
g  id.  267  ;  3  Maale  &  S.  267 ;  7  Mass.  325  ; 
13  id.  94. 

Sse  Bail;  Common  Carbieb;  Pebil  of  the 
Se.i;  SpHoiFrc  PekformanCb. 

ACT  OF  GRACE.  In  Scotch  Law.  A 
statute  by  which  the  incarcerating  creditor 
h  bound  to  aliment  his  debtor  in  prison,  if 
such  debtor  has  no  means  of  support,  under 
penalty  of  a  liberation  of  his  debtor  if  such 
aliment  be  not  provided.     Paterson,  Comp. 

This  statute  provides  that  where  a  prisoner  for 
debt  declares  upon  oath,  before  the  magistrate  of 
the  jurisdiction,  that  he  has  not  wherewith  to 
maintain  himself,  the  magistrate  may  set  him  at 
liberty,  if  the  creditor,  in  consequence  of  whose 
diligence  he  was  imprisoned,  does  not  aliment  him 
within  ten  days  after  intimation  for  that  purpose. 
Stat.  1695,  c.  32;  Erskine,  Praot.  4 

ACT  OP  HONOR.  An  instrument  drawn 
dp  by  a  notary  public,  after  protest  of  a  bill 
6f  exchange,  when  a  third  party  is  desirous 
6r  paying  or  accepting  the  bill  for  the  honor 
of  any  or  all  of  the  parties  to  it. 

Ihe  instrument  describes  the  bill,  recites  its  pro- 
test, and  the  fact  of  a  third  person  coming  forward 
to  accept,  and  the  person  or  persons  for  whose 
honor  the  acceptance  is  made.  The  right  to  pay 
the  debt  of  another,  and  still  hold  him,  is  allowed 
by  the  law  merchant  in  this  instance,  and  is  an 
exception  to  the  general  rule  of  law;  and  the  right 
ton  only  be  gained  by  proceeding  in  the  form  and 
manner  sanctioned  by  the  law.  3  Ban.  Ky.  554; 
Bayley,  Bills ;  Sewell,  Banking. 

ACT  IN  PAIS.  An  act  performed  out 
of  court,  and  which  is  not  a  matter  of  record. 

A  deed  or  an  assurance  transacted  between 
two  or  more  private  persons  in  the  country, 
that  is,  according  to  the  old  common  law, 
upon  the  very  spot  to  be  transferred,  is  mat- 
ter in  pais.     2  Blaokstone,  Comm.  294. 

ACT  ON  PETITION.  A  form  of  sum- 
mary proceeding  formerly  in  use  in  the  High 
Court  of  Admiralty,  in  England,  in  which  the 
parties  stated  their  respective  cases  briefly, 
and  supported  their  statements  by  affidavit. 
2  Dods.  Adm.  174,  184;  1  Hagg.  Adm.  1, 
note. 

The  suitors  of  the  English  Admiralty  were,  under 
the  former  practice,  ordinarily  entitled  to  elect  to 
proceed  either  by  act  on  petition,  or  by  the  ancient 
and  more  formal  mode  of  "plea  and  proof;"  that 
is,  by  libel  and  answer,  and  the  examination  of 
ifitnesses.  W.  Rob.  Adm.  169,  171,  172.  But, 
by  the  new  rules  which  took  effect  Jan.  1,  1S60, 
^e  modes  of  pleading  theretofore  used,  as  well  in 
causes  by  act  on  petition  as  by  plea  and  proof, 
trere  abolished,  and  a  uniform  mode  of  pleading 
■ubstituted:  the  first  pleaditag  to  be  called  the 
petition;  the  second,  the  answer;  the  third,  the 
reply;  the  fourth,  the  rejoinder,  Ac.  &e.  Rules  65 
and  66.  Morris,  Lectures  on  the  Jurisdiction  and 
Practice  of  the  High  Court  of  Admiralty,  p.  28. 
^ee,  as  to  proof  under  these  rules.  Rules  78,  79. 

ACTA  DITJRNA  (Lat.).  A  formula 
ofl:en  used  in  signing.     Ducange. 

Daily  transactions,  chronicles,  journals, 
registers.  I  do  not  find  the  thing  published 
In  the  acta  diiirna  (daily  records  of  aflfalrs). 


Tacitus,  Ann.  3,  3}  Ainsworth,  Lex.;  Smith, 
Lex. 

ACTAPUBLICA  (Lat.).  Things  of  gene- 
ral knowledge  and  concern ;  matters  trans- 
acted before  certain  public  officers.  Calvinus, 
Lex. 

ACTIO.  In  Civil  Lavr.  A  specific  mode 
of  enforcing  a  right  before  the  courts  of  law : 
e.ff.  legis  actio;  actio  saeramenti.  In  this 
sense  we  speak  of  actions  in  our  law,  e.g. 
the  action  of  debt.  The  right  to  a  remedy, 
thus:  ex  nudo  pacta  non  oritur  actio;  no 
right  of  action  can  arise  upon  a  naked  pact. 
In  this  sense  we  rarely  use  the  word  action. 
Ortolan,  Inst.  vol.  3,  sec.  1830 ;  5  Savigny, 
System,  10;  Mackeldey  (13th  ed.),  sec.  193. 

The  first  sense  here  given  is  the  older  one.  Jus- 
tininn,  following  Celsus,  gives  the  well-known  defi- 
nition :  Actio  nihil  alind  eat,  qnam  Jus  perseqnendi 
in  jvdicio,  quod  sihi  debettn-f  which  may  be  thus 
rendered :  An  action  is  simply  the  right  to  enforce 
one's  demand  in  a  court  of  law.  See  Inst.  Jus.  4. 6, 
de  ActionibuB. 

3.  In  the  sense  of  a  specific  form  of  re- 
medy, there  are  various  divisions  of  actiones. 

Actiones  civiles  are  those  forms  of  remedies 
which  were  established  under  the  rigid  and 
inflexible  system  of  the  civil  law.  the^MS  c£- 
vilis.  Actiones  horiorarioe  are  those  which 
were  gradually  introduced  by  the  prastors  and 
aediles,  by  virtue  of  their  equitable  powers,  in 
order  to  prevent  the  failure  of  justice  which 
too  often  resulted  from  the  employment  of  the 
actiones  civiles.  These  were  found  so  bene- 
ficial in  practice  that  they  eventually  sup- 
planted the  old  remedies,  of  which  m  the 
time  of  Justinian  hardly  a  trace  remained. 
Mackeldey,  Civ.  Law,  g  194 ;  Savigny,  Sys- 
tem, vol.  5. 

Directce  actiones,  as  a  class,  were  forms  of 
remedies  for  cases  clearly  defined  and  recog- 
nized as  actionable  by  the  law.  Utiles  ac- 
tiones were  remedies  granted  by  the  magis- 
trate in  cases  to  which  no  actio  directa  was 
applicable.  They  were  framed  for  the  special 
occasion,  by  analogy  to  the  existing  forms, 
and  were  generally  fictitious;  that  is,  they 
proceeded  upon  the  assumption  that  a  state 
of  things  existed  which  would  have  entitled 
the  party  to  an  actio  directa,  and  the  cause 
was  tried  upon  this  assumption,  which  the 
other  party  was  not  allowed  to  dispute.  5 
Savigny,  System,  J  215. 

3.  Again,  there  are  actiones  in  personam 
and  actiones  in  rem.  The  former  class  in- 
cludes all  remedies  for  the  breach  of  an  oblir 
gation,  and  are  considered  to  be  directed 
against  the  person  of  the  wrong-doer.  The 
second  class  comprehends  all  remedies  de- 
vised for  the  recovery  of  property,  or  the  en- 
forcement of  a  right  not  founded  upon  a  con- 
tract between  the  parties,  and  are  therefore 
considered  as  rather  aimed  at  the  thing  in 
dispute,  than  at  the  person  of  the  defen(iant. 
Mackeldey,  ?  195 ;  5  Savigny,  System,  ii  206- 
209 ;  3  Ortolan,  Inst.  U  1952  et  seq. 

In  respect  to  their  object,  actions  are  either 
actiones  rei  persequendce  causa  comparatce  to 


ACTIO 


71 


ACTIO 


which  class  belong  all  in  rem  actiones^  and 
those  of  the  acfiones  in  personam,  which  were 
directed  merely  to  the  recovery  of  the  value 
of  a  thing,  or  compensation  for  an  injury;  or 
they  are  aciiones  posnales,  called  also  actiones 
ex  ^elicio,  in  which  a  penalty  was  recovered 
of  the  delinquent,  or  actiones  mixtce,  in  which 
were  recovered  both  the  actual  damages  and 
a  penalty  in  addition.  These  classes,  actiones 
pcenaley  and  actiones  mixtce^  comprehended 
cases  of  injuries,  for  which  the  civil  law  per- 
mitted redress  by  private  action,  but  which 
modern  civilization  universally  regards  as 
crimes ;  that  is,  offences  against  society  at 
large,  and  punished  by  proceedings  in  the 
name  of  the  state  alone.  Thus,  theft,  receiv- 
ing stolen  goods,  robbery,  malicious  mischief, 
and  the  murder  or  negligent  homicide  of  a 
slave  (in  which  case  an  injury  to  property 
was  involved),  gave  rise  to  private  actions 
for  damages  against  the  delinquent.  Inst.  4. 
1.  De  obllgationibus  quce  ex  delicto  nascuntur; 
id,  2.  De  bonis  vi  raptis ;  id.  3.  De  lege  Aquv- 
lia.  And  see  Mackeldey,  ^  196  ;  5  Savigny, 
System,  ^g  210-212. 

4.  In  respect  to  the  mode  of  procedure: 
aciiones  in  personam  are  divided  into  siricii 
juris,  and  bonce  Jidei  aciiones.  In  the  former 
the  court  was  confined  to  the  strict  letter  of 
the  law ;  in  the  latter  something  was  left  to 
the  discretion  of  the  judge,  who  was  governed 
in  his  decision  by  considerations  of  what 
ought  to  be  expected  from  an  honest  man 
under  circumstances  similar  to  those  of  the 
plaintiff  or  defendant.     Mackeldey,  §  197  a. 

It  would  not  only  be  foreign  to  the  purpose 
of  this  work  to  enter  more  minutely  into  a 
discussion  of  the  Roman  actio^  but  it  would 
require  more  space  than  can  here  be  afforded, 
since  in  Savigny's  System  there  are  more 
than  a  hundred  different  species  of  actio  men- 
tioned, and  even  in  the  succinct  treatise  of 
Mackeldey  nearly  eighty  are  enumerated. 

In  addition  to  the  works  cited  in  passing 
may  be  added  the  Introduction  to  Sander's 
Justinian,  which  may  be  profitably  consulted 
by  the  student. 

5.  To  this  brief  explanation  of  the  most  import- 
ant classes  of  actiones  we  subjoin  an  outline  of  the 
Roman  system  of  procedure.  From  the  time  of  the 
twelve  tables  (and  probably  from  a  much  earlier 
period)  down  to  about  the  middle  of  the  sixth  cen- 
tury of  Home,  the  system  of  procedure  was  that 
known  as  the  acHoneit  legia.  Of  these  but  five 
have  CJme  down  to  us  by  name:  the  actio  aacra- 
menti,  the  actio  per  Judtcis  poetutationem,  the  actio 
2>fr  c  iudictLonent,  the  actio  per  maiiua  itijeetionem, 
and  the  actio  per  pignoria  capionem.  The  first 
three  of  these  were  actions  in  the  usual  sense  of 
the  term;  the  last  two  were  modes  of  execution. 
The  actio  sncranienti  is  the  best-known  of  all,  be- 
cause from  the  nature  of  the  questions  decided  by 
means  of  it,  which  included  those  of  Hatua,  of  pro- 
perty ex  jure  Quirilium,  and  of  successions;  and, 
from  the  great  popularity  of  the  tribunal,  the  cen~ 
lumviri,  which  had  cognizance  of  these  questions, 
S  was  retained  in  praefice  long  after  the  other 
actions  had  succumbed  to  a  more  liberal  system  of 
procedure.  As  the  actio  aacramenti  was  the  longest- 
lived,  so  it  was  also  the  earliest,  of  the  actiones  legea; 
and  it  is  not  only  in  many  particulars  a  type  of 


the  whole  class,  but  the  other  species  are  conceiveil 
to  have  been  formed  by  successive  encroachmontji 
upon  its  field.  The  characteristic  feature  of  this 
action  was  the  sacramentum,  a  pecuniary  deposit 
made  in  court  by  each  party,  which  was  to  be  for- 
feited by  the  loser.  Subsequently,  however,  tho 
parties  were  allowed,  instead  of  an  actual  deposit, 
to  give  security  in  the  amount  required.  Our 
knowledge  of  all  these  actions  is  exceedingly 
slight,  being  derived  from  fragments  of  the  earlier 
jurisprudence  preserved  in  literary  works,  labo- 
riously pieced  together  by  commentators,  and  the 
numerous  gaps  filled  out  by  aid  of  ingenious  and 
most  copious  conjectures.  They  bear  all  thoso 
marks  which  might  have  been  expected  of  their 
origin  in  a  barbarous  or  semi-barbarous  age, 
among  a  people  little  skilled  in  the  science  of  ju- 
risprudence and  having  no  acquaintance  with  the 
relined  distinctions  and  complex  business  trans- 
actions of  civilized  life.  They  were  all  of  that 
highly  symbolical  character  found  among  men 
of  rude  habits  but  lively  imaginations.  They 
abounded  in  sacramental  words  and  significant 
gestures,  and,  while  they  were  infiexibly  rigid  in 
their  application,  they  possessed  a  character  al- 
most sacred,  so  that  the  mistake  of  a  word  or  tho 
omission  of  a  gesture  might  cause  the  loss  of  a 
suit.  In  the  nature  of  things,  such  a  system  gou1(? 
not  maintain  itself  against  the  advance  of  civiliza- 
tion, bringing  with  it  increased  complications  in 
all  the  relations  of  man  to  man ;  and  accordingly 
we  find  that  it  gradually,  but  sensibly,  declined, 
and  that  at  the  time  of  Justinian  not  a  trace  of  it 
existed  in  practice.  See  3  Ortolan,  Justinian,  467 
et  acq. 

6,  About  the  year  of  Eome  507  began  the  in- 
troduction of  the  system  known  as  the  procedure 
per  formidam  or  ordinaria  judicia.  An  import- 
ant part  of  the  population  of  Rome  consisted  of 
foreigners,  whose  disputes  with  each  other  or  with 
Roman  citizens  could  not  be  adjusted  by  means  of 
the  actiones  legea,  these  being  entirely  confined  !•,. 
questions  of  the  strict  Roman  law,  which  couli 
only  arise  between  Roman  citizens. 

To  supply  the  want  of  a  forum  for  foreign  resi- 
dents, a  magistrate,  th.Q  prietor  perer/rinits,  was  con- 
stituted with  jurisdiction  over  this  class  of  suits, 
and  from  the  procedure  established  by  this  new 
court  sprang  the  formulary  system,  which  proved 
so  convenient  in  practice  that  it  was  soon  adopted 
in  suits  where  both  parties  were  Roman  citizens, 
and  gradually  withdrew  ease  after  ca?e  from  tho 
domain  of  the  legia  actionea,  until  few  questions 
were  left  in  which  that  cumbrous  procedure  con- 
tinued to  be  employed. 

An  important  feature  of  the  formulary  system, 
though  not  peculiar  to  that  system,  was  the  dis- 
tinction between  the  jus  and  tha  judicium,  between 
the  magistrate  and  the  judge.  The  magistrate  was 
vested  ^ith  the  civil  authority,  imperinnif  and  that 
jurisdiction  over  law-suits  which  in  every  state  ia 
inherent  in  the  supreme  power;  he  received  tho 
parties,  heard  their  confiicting  statements,  and  re- 
ferred the  ease  to  a  special  tribunal  of  one  or  more 
persons,  judex,  arbiter,  recuperatores.  The  func- 
tion of  this  tribunal  was  to  ascertain  the  facts  and 
pronounce  judgment  thereon,  in  conformity  with  a 
special  authorization  to  that  eflFect  couferred  by  the 
magistrate.  Here  tho  authority  of  tho  judge  ended ; 
if  the  defeated  party  refused  to  comply  with  the  sen- 
tence, the  victor  must  again  resort  to  the  magistrate 
to  enforce  the  judgment.  From  this  it  would  appear 
that  the  functions  of  the  judge  or  judges  under 
the  Roman  system  corresponded  in  many  respects 
with  those  of  the  jury  at  common  law.  They  de- 
cided the  question  o*"  fact  submitted  to  them  by 
the  magistrate,  as  the  jury  decides  the  issue  elimi- 
nated by  the  pleadings;  and,  the  decision  made 
their  functions  ceased,  like  those  of  the  jury. 
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Aa  to  the  amount  at  stake,  the  magistrate,  in 
eases  admitting  it,  had  the  power  to  fix  the  sum  in 
dispute,  and  then  the  judge's  duties  were  confined 
to  the  sinplo  question  whether  the  sum  specified 
was  due  the  plaintiff  or  not;  and  if  be  increased 
or  diminished  this  amount  he  subjected  himself  to 
an  action  for  damages.  In  other  cases,  instead  of 
a  precise  sum,  the  magistrate  fixed  a  maximum 
sum,  beyond  which  the  judge  could  not  go  in  as- 
certaining the  amount  due;  but  in  most  cases  the 
magistrate  left  the  amount  entirely  to  the  discre- 
tion of  the  judge. 

7,  The  directions  of  the  magistrate  to  the  judge 
were  made  up  in  a  brief  statement  cnlled  the  for- 
mula, which  gives  its  name  to  this  systetn  of  pro- 
cedure. The  composition  of  the  formula  was  gov- 
erned by  well-established  rules.  When  complete, 
it  consisted  of  four  parts,  though  some  of  these 
were  frequently  omitted,  as  they  wei'e  unnecessary 
in  certain  classes  of  actions.  The  Jirsf  part  of  the 
formula,  called  the  flemo7iafratio,  recited  the  subject 
submitted  to  the  judge,  and  consequently  the  facts 
of  which  ho  was  to  take  cognizance.  It  varied,  of 
course,  with  the  subject-matter  of  the  suit,  though 
each  class  of  cases  had  a  fixed  and  appropriate 
form.  This  form,  in  an  action  by  a  vendor  against 
his  vendee,  was  as  follows:  "  Quod  AtUiia  Agerim 
Numerio  Ne<fidio  koniiiiem  vendidH/"  or,  in  ease 
of  a  bailment,  "  Qitod  Aulun  Ageriua  apitd  Nume- 
rium  Nei/iflinm  homtnem  depoHiiit"  The  second 
part  of  the  formtda  was  the  iiHentit :  in  this  was 
stated  the  claim  of  the  plaintifi^,  as  founded  upon 
the  facts  set  out  in  the  demonatratio.  This,  in  a 
question  of  contracts,  was  in  these  words :  "  Si 
paret  Niimerium  Negidium,  Aulo  Agerio  aeatej'tiwn 
X  millia  dare  oportere"  when  the  magistrate  fixed 
the  amount;  or,  "  Quidquid paret  Namerium  Negi- 
dium AiUo  Agerto  dare  faeere  oportere,"  when  he 
left  the  amount  to  the  discretion  of  the  judge.  In 
a  claim  of  property  the  form  was,  *^  Si  paret  homi- 
nem  expire  Quiritium  Auli  Agerii  ease."  The  third 
part  of  the  complete  formula  was  the  adjudicatio, 
which  contained  the  authority  to  the  judge  to 
award  to  one  party  a  right  of  property  belonging 
to  the  other.  It  was  in  these  words;  "Quantum 
adjudicari  oportet  judex,  Titio,  ad.Jvdicuio."  The 
laat  part  of  the  formula  was  the  condemnatio, 
which  gave  the  judge  authority  to  pronounce  his 
decision  for  or  against  the  defendant.  It  was  as 
follows  :  "Jndejc,  Numerium  Negidiam  Aulo  Agerio 
aeatertium  JC  milHa  condemna:  at  nan  paret,  nh- 
wolve,"  when  the  amount  was  fixed;  or,  "Ejus 
judex,  Numerium  Negidium  Aulo  Agerio  duntaxat 
S.  milb'a  condemna  :  ai  non  paret,  abaoloe,"  when 
the  magistrate  fixed  a  maximum;  or,  "  Quanti  ea  res 
crit,  tantam  pecuniam,  judex,  Numerium  Negidium 
Aulo  Agerio  condemna  :  si  nou  paret,  ahaoloito" 
when  it  was  left  to  the  discretion  of  the  judge. 

8,  Of  these  parts,  the  infentio  and  the  condem- 
natio were  always  employed :  the  demonatratio  was 
sometimes  found  unnecessary,  and  the  adjudicatio 
only  occurred  in  three  species  of  actions, — familim 
erciacundae,  communi  dioidundo,  and  Jinium  regun- 
dorum, — which  were  actions  for  division  of  an  in- 
heritance, actions  of  partition,  and  suits  for  the  rec- 
tification of  boundaries. 

The  above  are  the  essential  parts  of  the  formula 
in  their  simplest  form;  but  they  we^-e  often  enlarged 
by  the  insertion  of  clauses  in  the  demonatratio,  the 
intentio,  or  the  condemnatio,  which  were  useful  or 
necessary  in  certain  cases :  these  clauses  are  called 
adjecHonea.  When  such  a  clause  was  inserted  for 
the  benefit  of  the  defendant,  containing  a  state- 
ment of  his  defence  to  the  claim  set  out  in  the  in- 
tentio, it  was  called  an  exceptio.  To  this  the  plain- 
tiff might  have  an  answer,  which,  when  inserted, 
sonstituted  the  rcplicatio,  and  so  on  to  the  dupli- 
eatio  and  triplicafio.  These  clauses,  like  the  in- 
tentio in  which  the^  were  inserted,  were  all  framed 


conditionally,  and  not,  like  the  common-law  plead- 
ings, afiirmatively.  Thus:  "Si  paret  Numerium 
Negidium  Aulo  Agerio  X  millia  dare  oportere  (in- 
tentio); ai  in  ea  re  nihil  dolo  malo  Auli  Agerii 
factum  ait  nequefiat  (exceptio);  Si  non^  &c.  (repll- 
catio)." 

In  preparing  the  formula  the  plaintiff  presented 
to  the  magistrate  bis  demonatratio,  intentio,  ^o. 
which  was  probably  drawn  in  due  form  under  the 
advice  of  a  jurisconsult;  the  defendant  then  pre- 
sented his  adjectionea,  the  plaintiff  responded  with 
his  replications,  and  so  on.  The  magistrate  might 
modify  these,  or  insert  new  adjectionea,  at  his  dis- 
cretion. After  this  discussion  injnre^pro  trilunali, 
the  magistrate  reduced  the  results  to  form,  and  sent 
the  formula  to  the  judge,  before  whom  the  parties 
were  confined  to  the  case  thus  settled.  See  3  Or- 
tolan, Justinian,  ^^  1909  et  aeq, 

9.  The  procedure  per  formulnm  was  supplanted 
in  course  of  time  by  a  third  system,  extraordinnria 
jndicia,  which  in  the  days  of  Justinian  had  become 
universal.  The  essence  of  this  system  cont^isted  in 
dispensing  with  the  judge  altogether,  so  that  the 
magistrate  decided  the  case  himself,  and  the  dis- 
tinction between  the  jus  and  the  judicium  was 
practically  abolished.  This  new  system  commenced 
with  usurpation  by  the  magistrates,  in  the  exten- 
sion of  an  exceptional  jurisdiction,  which  had  ex- 
isted from  the  time  of  the  leges  aetionea,  to  cases 
not  originally  within  its  scope.  Its  progress  may 
be  traced  by  successive  enactments  of  the  em- 
perors, and  was  so  gradual  that,  even  when  it  had 
completely  undermined  its  predecessor,  the  magis- 
trate continued  to  reduce  to  writing  "a  sort  of  for- 
mula representing  the  result  of  the  pleadings.  In 
time,  however,  this  last  relic  of  the  former  practice 
was  abolished  by  an  imperial  constitution.  Thus 
the  formulary  system,  the  creation  of  the  great 
Koman  jurisconsults,  was  swept  away,  and  carried 
with  it  in  its  fall  ail  those  refinements  of  litigation 
in  which  they  had  so  much  delighted.  Thence- 
forth the  distinctions  between  the  forms  of  actions 
were  no  longer  regarded,  and  the  word  actio,  losing 
its  signification  of  a  form,  came  to  mean  tirighl,jua 
persequendi  in  ju dido  quod  sibi  dehetnr. 

See  Ortolan,  Hist.  no.  392  et  aeq. ;  id.  Instit.  nos. 
183.3-2067;  5  Savigny,  System,  |  6 :  Sander,  Jus- 
tinian, Introduction;  Gliick's  Pandecten,  vol.  6, 
g  498.       ■ 

ACTIO  BON.aEI  PIDEI  (Lat.  an  action 
of  good  faith).  In  Civil  Law.  A  class 
of  actions  in  which  the  judge  might  at  the 
trial,  ex  officio,  take  into  account  any  eriuita- 
ble  circumstances  that  were  presented  to  him 
affecting  either  of  the  parties  to  the  action, 
1  Spence,  Eq.  Jur.  218. 

ACTIO  COMMODATI  CONTRARIA. 
In  Civil  La-w.  An  action  by  the  borrower 
against  the  lender,  to  compel  the  execution 
of  the  contract.    Pothier,  Pfet  d  Usage,  n.  75. 

ACTIO  COMMODATI  DIRECTA.  In 
Civil  Law.  An  action  by  a  lender  against 
a  borrower,  the  principal  object  of  which  is 
to  obtain  a  restitution  of  the  thing  lent.  Po- 
thier, Pr^l  d  Usage,  nn.  65,  68. 

ACTIO  COMMUNI  DIVIDTJNDO.  lu 
Civil  Law.  An  action  for  a  division  of  the 
property  held  in  common.  Story.  Partn.,  Ben- 
nett ed.  ^  352. 

ACTIO  CONDICTIO  INDEBITATI. 
In  Civil  Law.  An  action  by  which  the 
plaintiff  recovers  the  amount  of  a  sum  of 
money  or  other  thing  he  paid  by  mistake. 
Pothier.  Promuiuum,  n,  140. 
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ACTIO  EX  CONDTJCTO.  In  Civil 
Law.  An  action  which  the  bailor  of  a 
thing  for  hire  may  bring  against  the  bailee, 
in  order  to  compel  him  to  re-deliver  the 
thing  hired.  Potnier,  du  Oontr.  de  Louage, 
n.  59. 

ACTIO  EX  CONTRACTU.  See  Ac- 
tion. 

ACTIO  EX  DELICTO.     See  Action. 

ACTIO  DEPOSITI  CONTRARIA.  In 
Civil  Law  An  action  which  the  depositary 
has  against  the  depositor,  to  compel  him  to 
fulfil  his  engagement  towards  him.  Pothier, 
Dit.  D£pdt,  n.  69. 

ACTIO  DEPOSITI  DIRECTA.  In 
Civil  Law.  An  action  which  is  brought  by 
the  depositor  against  the  depositary,  in  order 
to  get  back  the  thing  deposited.  Pothier,  Du 
J)4pdt,  n.  60. 

ACTIO  AD  BXHIBBNDUM.  In  CivU 
Law.  An  action  instituted  for  the  purpose 
of  compelling  the  person  against  whom  it 
was  brought  to  exhibit  some  thing  or  title  in 
his  power. 

It  was  always  preparatory  to  another  ac- 
tion, which  lay  for  the  recovery  of  a  thing 
movable  or  immovable.  1  Merlin,  Quest,  de 
Droit,  84. 

ACTIO  IN  FACTUM.  In  Civil  Law. 
An  action  adapted  to  the  particular  case 
which  had  an  analogy  to  some  actio  in  jus, 
which  was  founded  on  some  suljsisting  ac- 
knowledged law.  Spenee,  Eq.  Jur.  212.  The 
origin  of  these  actions  is  strikingly  similar 
to  uiat  of  actions  on  the  case  at  common  law. 
See  Case. 

ACTIO  PAMILIiB  ERCISCUNDJE. 
In  Civil  La-w.  An  action  for  the  division 
of  an  inheritance.  Inst.  4.  6.  20 ;  Bracton, 
100  6. 

ACTIO  JUDICATI.  In  Civil  Law. 
An  action  instituted,  after  four  months  had 
elapsed  after  the  rendition  of  judgment,  in 
which  the  judge  issued  his  warrant  to  seize, 
first,  the  movables,  which  were  sold  within 
eight  days  afterwards ;  and  then  the  immov- 
ables, which  were  delivered  in  pledge  to  the 
creditors,  or  put  under  the  care  of  a  curator, 
and  if,  at  the  end  of  two  months,  the  debt 
was  not  paid,  the  land  was  sold.  Dig.  42. 
I ;  Code,  8.  34. 

According  to  some  authorities,  if  the  de- 
fendant then  utterly  denied  the  rendition  of 
the  former  judgment,  the  plaintifl'was  driven 
to  a  new  action,  conducted  like  any  other  ac- 
tion, which  was  called  actio  judicati,  and 
which  had  for  its  object  the  determination  of 
the  question  whether  such  a  judgment  had 
Ijeen  rendered.  The  exact  meaning  of  the 
term  is  by  no  means  clear.  See  Savigny, 
Syst.  305,  411 ;  3  Ortolan,  Just.  ?  2033. 

ACTIO  MANDATI.  In  Civil  Law. 
An  action  founded  upon  a  mandate. 

ACTIO  NON.  In  Pleading.  The  de- 
claration in  a  special  plea  "  that  the  said 
plaintiff  cught  not  to  have  or  maintain  his 


aforesaid  action  thereof  against"  the  defend- 
ant {in  Latin,  actio  non  habere  debet). 

It  follows  immediately  after  the  statement 
of  appearance  and  defence.  1  Cliitty,  Plead. 
531 ;  2  id.  421 ;  Stephens,  Plead.  394. 

ACTIO  NON  ACCRBVIT  INFRA 
SEX  ANNOS  (Lat,).  The  action  did  not 
accrue  within  six  years. 

In  Pleading.  A  plea  of  the  statute  of 
limitations,  by  which  the  defendant  insists 
that  the  plaintiff's  action  has  not  accruoJ 
within  six  years.  It  differs  from  non  as- 
sumpsit in  this:  non  assumpsit  is  the  proper 
plea  to  an  action  on  a  simple  contract,  when 
the  action  accrues  on  the  promise ;  but  when 
it  does  not  accrue  on  the  promise,  but  subse- 
quently to  it,  the  proper  plea  is  actio  non 
accremi,  &c.  Lawes,  Plead.  733 ;  5  Binn. 
Penn.  200,  203  ;  2  Salk.  422 ;  1  Saund.  33, 
n.  2  ;  2  id.  03  b.       ■ 

ACTIO  PERSONALIS.  A  personal 
action.  The  proper  term  in  the  civil  law  is 
actio  in  personam. 

ACTIO  PERSONALIS  MORITUR 
CUM  PERSONA  (Lat.).  A  personal  ac- 
tion dies  with  the  person. 

In  Practice.  A  maxim  which  formerly 
expressed  the  law  in  regard  to  the  surviving 
of  personal  actions. 

2.  To  render  the  maxim  perfectly  true, 
the  expression  "personal  actions"  must  be 
restricted  very  much  within  its  usual  limits. 
In  the  most  extensive  sense,  all  actions  are 
personal  which  are  neither  real  nor  mixed, 
and  in  this  sense  of  the  word  personal  the 
maxim  is  not  true.  A  further  distinction, 
moreover,  is  to  be  made  between  personal 
actions  actually  commenced  and  pending  at 
the  death  of  the  plaintiff  or  defendant,  and 
causes  of  action  upon  which  suit  might  have 
been,  but  was  not,  brought  by  or  against  the 
deceased  in  his  lifetime.  In  the  case  of  ac- 
tions actually  commenced,  the  old  rule  was 
that  the  suit  abated  by  the  death  of  either 
party.  But  the  inconvenience  of  this  rigor 
of  the  common  law  has  been  modified  by 
statutory  provisions  in  England  and  the 
states  of  this  country,  which  prescribe  in 
substance  that  when  the  cause  oj  action  sur- 
vives to  or  against  the  personal  reproscntar 
tives  of  the  deceased,  the  suit  shall  not  abate 
by  the  death  of  the  party,  but  may  proceed 
on  the  substitution  of  the  personal  repre- 
sentatives on  the  record  by  scire  facias,  or, 
in  some  states,  by  simple  suggestion  of  the 
facts  on  the  record.  See  6  Wheat.  200.  And 
this  brings  us  to  the  consideration  of  what 
causes  of  action  survive. 

3.  Contracts. — It  is  clear  that,  in  general, 
a  man's  personal  representatives  are  liable 
for  his  breach  of  contract  on  the  one  hand, 
and,  on  the  other,  are  entitled  to  enforce  con- 
tracts made  with  him.  This  is  the  rule ;  but 
it  admits  of  a  few  exceptions.  4  Mass.  631, 
422;  0  Me.  470;  2  D.  Chipm.  Vt.  41. 

No  action  lies  against  executors  upon  a 
covenant  to  be  performed  by  the  testator  in 
person,  and  which  consequently  the  exeoatoi 
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cannot  perfoiin,  and  the  performance  of 
which  is  prevented  by  the  death  of  testator, 

3  Wils,  Ch.  99 ;  Croke,  Eliz.  553 ;  1  Rolle, 
359 ;  as  if  an  author  undertakes  to  compose 
a  work,  or  a  master  covenants  to  instruct  an 
apprentice,  but  is  prevented  by  death.  See 
Williams,  Exec.  1407.  But  for  n  breach 
committed  by  deceased  in  his  lifetime,  his  exe- 
cutor would  be  answerable.  Croke,  Eliz.  553 ; 

1  Mees.  &  Vr.  Exch.  423,  per  Parke,  B. ;  19 
Penn.  St.  234. 

As  to  what  are  such  contracts,  see  2  Perr. 
&D.251;  lOAd.  &E.45;  1  Mees.  &  W.  Exch. 
423  ;  1  Tyrwh.  Exch.  349  ;  2  Strange,  1206  ; 

2  W.  Blackst.  856 ;  3  Wils.  380.  But  whether 
the  contract  is  of  such  a  nature  is  a  mere 
question  of  construction,  depending  upon  the 
intention  of  the  parties,  Ilob.  9 ;  Yelv.  9 ; 
Croke,  Jac.  282 ;  1  Bingh.  225  ;  unless  the 
intention  be  such  as  the  law  will  not  enforce. 
19  Penn.  St.  233,  per  Lowrie,  J. 

4.  Again,  an  executor,  &o.  cannot  main- 
tain an  action  on  a  promise  made  to  deceased 
where  the  damage  consisted  entirely  in  the 
personal  suffering  of  the  deceased  without 
any  injury  to  his  personal  estate,  as  a  breach 
of  promise  of  marriage.     2  Maule  &  S.  408; 

4  Gush.  Mass.  408.  And  as  to  the  right  of 
an  executor  or  administrator  to  sue  on  a  con- 
tract broken  in  the  testator's  lifetime,  where 
no  damage  to  the  personal  estate  can  be 
stated,  see  2  Cromp.  M.  &  R.  Exch.  588 ;  5 
Tyrwh.  Exch.  985,  and  the  cases  there  cited. 

The  fact  whether  or  not  the  estate  of  the 
deceased  has  suffered  loss  or  damage  would 
seem  to  be  the  criterion  of  the  right  of  the 
personal  representative  to  sue  in  another 
class  of  cases,  that  is,  where  there  is  a  breach 
of  an  implied  promise  founded  on  a  (ort. 
For  where  the  action,  though  in  form  ex  con- 
tractu, is  founded  upon  a  tort  to  the  person,  it 
does  not  in  general  survive  to  the  executor. 
Thus,  with  respect  to  injuries  affecting  the 
life  and  health  of  the  deceased  ;  all  such  as 
arise  out  of  the  unskilfulness  of  medical 
practitioners ;  or  the  imprisonment  of  the 
party  occasioned  by  the  negligence  of  his 
attorney,  no  action,  generally  speaking,  can 
be  sustained  by  the  executor  or  administrator 
on  a  breach  of  the  implied  promise  by  the 
person  employed  to  exhibit  a  proper  portion 
of  skill  and  attention:  such  cases  being  in 
substance  actions  for  injuries  to  the  person. 
2  Maule  &  S.  415,  416 ;  8  Mees.  &  W.  Exch. 
854.  And  it  has  been  held  that  for  the 
breach  of  an  implied  promise  of  an  attorney 
to  investigate  the  title  to  a  freehold  estate, 
the  executor  of  the  purchaser  cannot  sue 
without  stating  that  the  testator  sustained 
some  actual  damage  as  to  his  estate.  4  J.  B. 
Moore,  532.  But  the  law  on  this  point  has 
been  considerably  modified  by  statute.     See 

5.  On  the  other  hand,  where  the  breach 
of  the  implied  promise  has  occasioned  damage 
to  the  personal  estate  of  the  deceased,  though 
it  has  been  said  that  an  action  in  form  ex 
contractu  founded  upon  a  tort  whereby 
damage  has  been  occasioned  to  the  estate  of 


the  deceased,  as  debt  against  the  sheriff  for  an 
escape,  does  not  survive  at  common  law,  1  G_a. 
514  (though  in  this  case  the  rule  is  altered  in 
that  state  by  statute),  yet  the  better  opinion 
is  that,  if  the  executor  can  show  that  damage 
has  accrued  to  the  personal  estate  of  the  de- 
ceased by  the  breach  of  an  express  or  implied 
promise,  he  may  well  sustain  an  action  at 
common  law,  to  recover  such  damage,  though 
the  action  is  in  some  sort  founded  on  a  tort. 
Williams,  Exec.  676 ;  citing  in  extenso,  2 
Brod.  &  B.  102 ;  4  J.  B.  Moore,  532.  And 
see  3  Wooddeson,  Lect.  78,  79 ;  Marsh.  14. 
So,  by  waiving  the  tort  in  a  trespass,  and 
going  for  the  value  of  the  property,  the  ac- 
tion of  assumpsit  lies  as  well  for  as  against 
executors.     1  Bay,  So.  C.  58. 

In  the  case  of  an  action  on  a  contract 
commenced  against  joint  defendants  one  of 
whom  dies  pending  the  suit,  the  rule  varies. 
In  some  of  the  states  the  personal  repre- 
sentatives of  the  deceased  defendant  may  be 
added  as  parties  and  the  judgment  taken 
against  them  jointly  with  the  survivors.  27 
Miss.  455 ;  9  Tex.  519.  In  others  the  English 
rule  obtains  which  requires  judgment  to  bo 
taken  against  the  survivors  only ;  and  this 
is  conceived  to  be  the  better  rule,  because 
the  judgment  against  the  original  defendants 
is  de  bonis  propriis,  while  that  against  the 
executors  is  de  bonis  testatoris. 

6.  Torts. — The  ancient  maxim  which  we 
are  discussing  applies  more  peculiarly  to 
cases  of  tort.  It  was  a  principle  of  the  com- 
mon law  that,  if  an  injury  was  done  either 
to  the  person  or  property  of  another  for 
which  damages  only  could  be  recovered  in 
satisfaction, — where  the  declaration  imputes 
a  tort  done  either  to  the  person  or  property 
of  another,  and  the  plea  must  be  not  ffiiilttj, — 
the  action  died  with  the  person  to  whom  or 
by  whom  the  wrong  was  done.  See  Williams, 
Exec.  668,  669 ;  3  Blackstone,  Comm.  302 ; 
1  Saund.  216,  217,  n.  (1) ;  Cowp.  371-377 ; 
3  Wooddeson,  Lect.  73;  Viner,  Abr.  Exe- 
cutors, 123;   Comyn,  Dig.  Administrator  (B. 

But  if  the  goods,  &c.  of  the  testator  taken 
away  continue  in  specie  in  the  hands  of  the 
wrong-doer,  it  has  long  been  decided  that 
replevin  and  detinue  wili  lie  for  the  executor 
to  recover  back  the  specific  goods,  ic,  W. 
Jones,  173,  174 ;  1  Saund.  217,  note  (1);  1 
Ilempst.  C.  C.  711 ;  10  Ark.  504 ;  or,  in  case 
they  are  sold,  an  action  for  money  had  and 
received  will  lie  for  the  executor  to  recover 
the  value.  1  Saund.  217,  n.  (1).  And  actions 
ex  delicto,  where  one  has  obtained  the  pro- 
perty of  another  and  converted  it,  survive  to 
the  representatives  of  the  injured  party,  as 
replevin,  trespass  de  bonis  asport.  But  where 
the  wrong-doer  acquired  no  gain,  though  the 
other  party  has  suffered  loss,  the  death  of 
either  party   destroys   the   right  of  action. 

3  Mass.  321  ;   6  How.  II ;  1  Bay,  So.  C.  58  • 

4  Mass.  480;  13  id.  272,  454;  I  Root,  Conn. 

T.  Successive  innovationy  upon  this  ruU 
of  the  common  law  have  been  made  by  va 
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rious  statutes,  with  regard  to  actions  which 
survife  to  executors  and  administrators. 

The  Stat.  4.  Ed.  III.  o.  7  gave  a  remedy  to 
executors  for  a  trespass  done  to  the  personal 
estate  of  their  testators,  which  was  extended 
to  executors  of  executors  by  the  st.  25  Ed. 
III.  c.  5.  But  these  statutes  did  not  include 
wrongs  done  to  the  person  or  freehold  of  the 
testator  or  intestate.  Williams,  Exec.  670. 
By  an  equitable  construction  of  these  statutes, 
on  executor  or  administrator  shall  now  have 
the  same  actions  for  any  injury  done  to  the 
personal  estate  of  the  testator  in  his  lifetime, 
whereby  it  has  become  less  beneficial  to  the 
executor  or  administrator,  as  the  deceased 
himself  might  have  had,  whatever  the  form 
of  action  may  be.  1  Saund.  217,  n.  (1) ;  1 
Carr.  &  K.  271;  Ow.  99;  7  East,  134,  136; 
11  Viner,  Abr.  125 ;  Latch.  167  ;  Poph.  190; 
\V.  Jones,  173,  174;  2  Maule  &  S.  416;  5 
Coke,  27  a;  4  Mod.  403;  12  id.  71;  Ld. 
Raym.  973 ;  1  Ventr.  31 ;  1  RoUe,  Abr.  912; 
Croke,  Car.  297  ;  2  Brod.  &  B.  103  ;  1  Strange, 
212 ;  2  Brev.  No.  C.  27. 

8.  And  the  laws  of  the  different  states, 
either  by  express  enactment  or  by  having 
adopted  the  English  statutes,  give  a  remedy 
to  executors  in  cases  of  injuries  done  to  the 

{)ersonal  property  of  their  testator  in  his 
ifetime.  Trover  for  a  conversion  in  the  life- 
time of  the  testator  may  be  brought  by  his 
executor.  T.  U.  P.  Charlt.  Ga.  261 ;  4  Ark. 
173;  11  Ala.  N.  s.  859.  But  an  executor 
cannot  sue  for  expenses  incurred  by  his  tes- 
tator in  defending  against  a  groundless  suit, 
1  Day,  Conn.  285 ;  nor  in  Alabama  (under 
the  Act  of  1826)  for  any  injury  done  in  the 
lifetime  of  deceased,  15  Ala.  109 ;  nor  in 
Vennont  can  he  bring  trespass  on  the  case, 
except  to  recover  damages  for  an  injury  to 
some  specific  property.  20  Vt.  244.  And 
he. cannot  bring  case  against  a  sheriff  for  a 
false  return  in  testator's  action.  Ibid.  But 
he  may  have  case  against  the  sheriff  for  not 
keeping  property  attached,  and  delivering  it 
to  the  officer  holding  the  execution  in  his  tes- 
tator's suit,  20  Vt.  244,  n. ;  and  case  against 
the  sheriff  for  the  default  of  his  deputy  in 
not  paying  over  to  testator  money  collected  in 
execution.  22  Vt.  108.  In  Maine,  an  executor 
may  revive  an  action  against  the  sheriff  for 
misfeasance  of  his  deputy,  but  not  an  action 
against  the  deputy  for  his  misfeasance.  30 
Me.  194.  So,  where  the  action  is  merely 
penal,  it  does  not  survive.  Cam.  &  N.  No.  C. 
72 ;  as  to  recover  penalties  for  taking  illegal 
fees  by  an  officer  from  the  intestate  in  his 
lifetime.  7  Serg.  &  R.  Penn.  183.  But  in 
such  case  the  administrator  may  recover 
back  the  excess  paid  above  the  legal  charge. 
Ibid 

9.  The  Stat.  3  &  4  W.  IV.  c.  42,  ?  2. gave 
a  remedy  to  executors,  &o.  for  injuries  done 
in  the  lifetime  of  the  testator  or  intestate  to 
his  real  property,  which  case  was  not  em- 
braced in  the  stat.  Ed.  III.  This  statute  has 
introduced  a  material  alteration  in  the  maxim 
actio  personalis  moritur  cum  persona  as  well 
in  favor  of  executors  and  administrators  of 


the  party  injured  as  against  the  personal  re- 
presentatives of  the  wrong-doer,  but  respects 
only  injuries  to  personal  and  real  property. 
Chitty,  PI.  Parties  to  Actions  in  form  ex  de- 
licto. Similar  statutory  provisions  have  been 
made  in  most  of  the  states.  Thus,  trespass 
quare  clausum  fregit  survives  in  North  Ca- 
rolina, 4  Dev.  &  B.  No.  C.  68 ;  3  Dev.  No.  C. 
153 ;  in  Maryland,  1  Md.  102 ;  in  Tennessee, 
3  Sneed,  Tenn.  128 ;  and  in  Massachusetts, 

21  Pick.  Mass.  250;  and  then  it  makes  no 
difference  whether  the  action  was  commenced 
before  or  after  the  death  of  the  inj  ured  party. 

22  Pick.  Mass.  495.  Proceedings  to  recover 
damages  for  injuries  to  land  by  ovei-flowing 
survive  in  North  Carolina,  7  Ired.  No.  C.  20 ; 
and  Virginia,  11  Gratt.  Va.  1.  Aliier  in  South 
Carolina,  10  Rich.  So.  C.  92 ;  and  Maryland, 
1  Ilarr.  &  M'll.  Md.  224.  Ejectment  in  the 
U.  S.  district  court  does  not  abate  by  death 
of  plaintiff.  22  Vt.  659.  But  in  Illinois  the 
statute  law  allows  an  action  to  executors 
only  for  an  injury  to  the  personalty,  or  per- 
sonal wrongs,  leaving  injuries  to  realty  as  at 
common  law.  18  111.  403. 

10.  Injuries  to  the  person.  In  cases  of  in- 
juries to  the  person,  whether  by  assault,  bat- 
tery, false  imprisonment,  slander,  negligence, 
or  otherwise,  if  either  the  party  who  received 
or  he  who  committed  the  injury  die,  the 
maxim  applies  rigidly,  and  no  action  at  com- 
mon law  can  be  supported  either  by  or 
against  the  executors  or  other  personal  re- 

Sresentatives.  3  Blackstone,  Comra.  302 ;  2 
[aule  &  S.  408.  Case  for  the  seduction  of  a 
man's  daughter,  9  Ga.  69 ;  case  for  libel,  5 
Cush.  Mass.  544 ;  and  for  malicious  prosecu- 
tion, 5  Cush.  Mass.  543,  are  instances  of  this. 
But  in  one  respect  this  rule  has  been  mate- 
rially modified  m  England  by  the  stat.  9  &  10 
Vict.  c.  93,  known  as  Lord  Campbell's  Act, 
and  in  this  country  by  enactments  of  similar 
purport  in  many  of  the  states.  These  pro- 
vide for  the  case  where  a  wrongful  act,  neg- 
lect, or  default  has  caused  the  death  of  the 
injured  person,  and  the  act  is  of  such  a  na- 
ture that  the  injured  person,  had  he  lived, 
would  have  had  an  action  against  the  wrong- 
doer. In  such  cases  the  wrong-doer  is  ren- 
dered liable,  in  general,  not  to  the  executors 
or  administrators  of  the  deceased,  but  to  his 
near  relations,  husband,  wife,  parent,  or 
child.  In  the  construction  given  to  these 
acts,  the  courts  have  held  that  the  measure 
of  damages  is  in  general  the  pecuniary  value 
of  the  life  of  the  person  killed  to  tho  person 
bringing  suit,  and  that  vindictive  or  exem- 
plary damages  by  reason  of  gross  negligence 
on  the  part  of  the  wrong-doer  are  not  allow- 
able.    Sedgwick,  Damages. 

11.  Pennsylvania,  New  Jersey,  New  York, 
Massachusetts,  Connecticut,  and  some  other 
states,  have  statutes  founded  on  Lord  C-imp- 
bell's  Act.  In  Massachusetts,  under  the  sta- 
tute, an  action  may  be  brought  against  a  city 
or  town  for  damages  to  the  person  of  de- 
ceased occasioned  by  a  defect  in  a  highway. 
7  Gray,  Mass.  544.  But  where  the  death, 
caused-  by  a  railway  collision,  was  instan- 
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laueous,  no  action  can  be  maintained  under 
the  statute  of  that  state ;  for  the  statute  sup- 
poses the  party  deceased  to  have  been  once 
entitled  to  an  action  for  the  injury,  and  either 
to  have  commenced  the  action  and  subse- 
quently died,  or,  being  entitled  to  bring  it, 
to  have  died  before  exercising  the  right.  9 
Cash.  Jlass.  108.  But  the  accruing  of  the 
right  of  action  does  not  depend  upon  intel- 
ligence, consciousness,  or  mental  capacity  of 
any  kind  on  the  part  of  the  person  injured. 
9  Cush.  Mass.  478.  For  the  law  in  New  Vnrk, 
see  IG  Barb.  N.  Y.  54 ;  15  N.  Y.  432 ;  in  Mis- 
souri, 18  Mo.  1G2 ;  in  Connecticut,  24  Conn. 
575  ;  in  Maine,  45  Me.  209. 

12.  Actions  against  the  executors  or  ad- 
ministrators of  the  virong-doer.  The  common 
lavr  principle  was  that  if  an  injury  was 
done  either  to  the  person  or  property  of 
another,  for  which  damages  only  could  be 
recovered  in  satisfaction,  the  action  died 
■with  the  person  by  whom  the  wrong  was 
committed.  1  Saund.  216  a,  note  (1) ;  1  Ilarr. 
&  M'll.  Md.  224.  And  where  the  cause  of 
action  is  founded  upon  any  malfeasance  or 
misfeasance,  is  a  tort,  or  arises  ex  delicto, 
such  as  trespass  for  taking  goods,  &c.,  trover, 
false  imprisonment,  assault  and  battery, 
slander,  deceit,  diverting  a  watercourse,  ob- 
structing lights,  and  many  other  cases  of  the 
like  kind,  where  the  declaration  imputes  a 
tort  done  either  to  the  person  or  the  property 
of  another,  and  the  plea  must  be  not  guilty, 
the  rule  of  the  common  law  is  actio  perso- 
nalis moritur  cum  persona ;  and  if  the  person 
by  whom  the  injury  was  committed  dies,  no 
action  of  that  kind  can  be  brought  against 
his  executor  or  administrator.  But  now  in 
England  the  stat.  3  &  4  W.  IV.  c.  42,  g  2 
authorizes  an  action  of  trespass,  or  trespass 
on  the  case,  for  an  injury  committed  by 
deceased  in  respect  to  property  real  or  per- 
sonal of  another.  And  similar  provisions 
are  in  force  in  most  of  the  states  of  this 
country.  Thus,  in  Alabama,  by  statute,  trover 
may  be  maintained  against  an  executor  for 
a  conversion  by  his  testator.  11  Ala.  N.  s.  859. 
So  in  New  Jersey,  1  Ilarr.  N.  J.  54 ;  Georgia, 
17  Ga.  495 ;  and  North  Carolina,  10  Ired. 
No.  C.  169. 

13.  In  North  Carolina,  an  action  for  the 
seduction  of  a  slave  from  his  master's  service 
lies  against  the  representatives  of  the  wrong- 
doer. 1  Hayw.  No.  C.  182;  Cam.  &  N.  No. 
C.  95.  In  Virginia,  by  statute,  detinue  al- 
ready commenced  against  the  wrong-doer 
survives  against  his  executors,  if  the  chattel 
actually  came  into  the  executor's  possession  ; 
otherwise  not.  6  Leigh,  Va.  42,  344.  So  in 
Kentucky,  5  Dan.  Ky.  34.  Replevin  in  Missouri 
does  not  abate  on  the  death  of  defendant,  21 
Mo.  115;  nor  does  an  action  on  a  replemn 
bond  in  Delaware,  5  Harr.  Del.  381.  It  has, 
indeed,  been  said  that  where  the  wrong-doer 
has  secured  no  benefit  to  himself  at  the  ex- 
pense of  the  sufferer,  the  cause  of  action  does 
not  survive,  but  that  where,  by  means  of  the 
offence,  property  is  acquired  which  benefits 
the  testator,  then  an  action  for  the  Value  of 


the  property  survives  against  the  executor,  C 
IIow.  11;  3  Mass.  321;  4  id.  4S0;  5  Pick 
Mass.  285 ;  20  Johns.  N.Y.  43 ;  1  Boot,  Conn. 
216;  4  Ilalst.  N.  J.  173;  1  Bay,  So.  C.  58; 
and  that  where  the  wrong-doer  has  acquired 
gain  by  his  wrong,  the  injured  party  may 
waive  the  tort  and  bring  an  action  ex  con- 
tractu against  the  representatives  to  recover 
compensation.  5  Pick.  Mass.  285  ;  4  Ilalst. 
N.  J.  173. 

14.  But  this  rule,  that  the  wrong-iloei 
must  have  acquired  a  gain  by  his  act  in 
order  that  the  cause  of  action  may  survive 
against  his  representatives,  is  not  universal. 
Thus,  though  formerly  in  New  York  an  ac- 
tion would  not  lie  for  a  fraud  of  deceased 
which  did  not  benefit  the  assets,  yet  it  was 
otherwise  for  his  fraudulent  performance  of 
a  contract,  20  Johns.  43 ;  and  now  the  star 
tute  of  that  state  gives  an  action  against  the 
executor  for  every  injury  done  by  the  testator, 
whether  by  force  or  negligence,  to  the  pro- 
perty of  another,  1  Hill  &  D.  N.Y.  116 ;  as  for 
fraudulent  representations  by  the  deceased 
in  the  sale  of  land,  19  N.  Y.  464;  or  wasting, 
destroying,  taking,  or  carrying  away  per- 
sonal jjroperty.  2  Johns.  N.  Y.  227.  In  Mas- 
sachusetts, by  statute,  a  sherifl"s  executors 
are  liable  for  his  official  misconduct,  7  Mass. 
317 ;  13  id.  454,  but  not  the  executors  of  a 
deputy  sheriff.  Ibid.  So  in  Kentucky,  9  B. 
Monr.  Ky.  135.  And  in  Missouri,  for  false 
return  of  execution.  10  Mo.  234.  Under  the 
statute  of  Ohio,  case  for  injury  to  property 
survives,  4  McLean,  C.  C.  599 ;  under  statute 
in  Missouri,  trespass,  15  Mo.  619;  and  a  suit 
against  an  owner  for  the  criminal  act  of  his 
slave,  23  Mo.  401 ;  in  North  Carolina,  deceit 
in  sale  of  chattels,  1  Car.  Law  Rep.  529  ;  and 
the  remedy  by  petition  for  damages  caused 
by  overflowing  lands,  1  Ired.  No.  C.  24 ;  in 
Pennsylvania,  by  statute,  an  action  against 
an  attorney  for  neglect,  24  Penn.  St.  114; 
and  such  action  has  been  maintained  in 
England.     3  Stark,  154;  1  Dowl.  &  R.  30. 

15.  But  in  Texas  the  rule  that  the  right 
of  action  for  torts  unconnected  with  contract 
does  not  survive  the  death  of  the  wrong-doer, 
has  not  been  changed  by  statute.  12  Tex. 
il.  And  in  California  trespass  does  not  lie 
against  the  representatives  of  the  wrong- 
doer, 3  Cal.  370;  nor  in'  Alabama  does  it 
survive  against  the  representatives  of  de- 
fendant. 19  Ala.  181.  Detinue  does  not  sur- 
vive in  Tennessee,  whether  brought  in  the 
lifetime  of  the  wrong-doer  or  not,  3  Yerg. 
Tenn.  133 ;  nor  in  Missouri,  under  the  stat. 
of  1835.  17  Mo.  362.  Trespass  for  mesne 
profits  does  not  lie  against  personal  repre- 
sentatives in  Pennsylvania,  5  Watts,  Ponu. 
474 ;  3  Penn.  St.  93  ;  nor  in  New  Hampshire, 
20  Vt.  326  ;  nor  in  New  York,  2  Bradf.  Surr. 
N.  Y.  80 ;  but  the  representatives  may  be 
sued  on  contract.  Ibid.  But  this  action  lies 
in  North  Carolina,  3  Hawks.  No.  C.  390,  and 
Vermont,  by  statute.  20  Vt.  326.  Trespass 
for  crim.  con.,  where  defendant  dies  pending 
the  suit,  does  not  survive  against  his  personju 
representatives.   9  Penn.  St.  128. 
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16>  Whore  the  intestate  had  falsely  pre- 
tended that  he  was  divorced  from  his  wife, 
whereby  another  was  iuduoed  to  marry  him, 
the  latter  cannot  maintain  an  action  against 
his  personal  representatives.  31  Penn,  St. 
533.  Case  for  nuisance  does  not  lie  against 
cxwutors  of  wrong-doer,  1  Bibb,  Ky.  246 ; 
nor  for  fraud  in  the  exchange  of  horses,  5 
Ala.  N.  s.  369 ;  nor,  under  the  statute  of 
Virt/inia,  for  fraudulently  recommending  a 
person  as  worthy  of  credit,  17  How.  212;  nor 
for  negligence  of  a  constable,  whereby  he 
failed  to  make  the  money  on  an  execution, 
S  Ala.  N.  s.  366  ;  nor  for  misfeasance  of  con- 
stable, 29  Me.  402;  nor  against  the  personal 
representatives  of  a  sheriff  for  an  escape,  or 
for  taking  insufficient  bail  bond,  Harr.  N.  J. 
42 ;  nor  against  the  administrators  of  the 
marshal  for  a  false  return  of  execution,  or 
imperfect  and  insufficient  entries  thereon,  6 
How.  11;  nor  does  debt  for  an  escape  survive 
against  the  sheriff's  executors,  1  Games,  N.Y. 
124;  aliter  in  Georgia,  by  statute,  1  Ga.  514. 
An  action  against  the  sheriff  to  recover  penal- 
ties for  his  failure  to  return  process  does  not 
survive  against  his  executors,  13  Ired.  No.  C. 
483 ;  nor  does  an  action  lie  against  the  re- 
presentatives of  a  deceased  postmaster  for 
money  feloniously  taken  out  of  letters  by  his 
clerk.  1  Johns.  N.  Y.  396. 


ACTIO  IN  PERSONAM  (Lat.  an  ac- 
tion against  the  person). 

A  personal  action. 

This  is  the  term  in  use  in  the  civil  law  to  de- 
note the  notions  which  in  the  common  law  arc 
called  personal.  In  modern  usage  it  is  applied  in 
English  and  American  law  to  those  suits  in  ad- 
miralty which  are  directed  against  the  person  of 
the  defendant,  as  distinguished  from  those  in  rem 
which  arc  directed  against  the  specific  thing  from 
which  (or  rather  the  proceeds  of  the  sale  of  which) 
the  complainant  expects  and  claims  a  right  to  de- 
rive satisfaction  for  the  injury  done  to  him. 

ACTIO  PRJESCRIPTIS  VERBIS. 
In  Civil  Lavr, '  A  ibrm  of  action  which  de- 
rived its  force  from  continued  usage  or  the 
responsa  prudeniinm,  and  was  founded  on  the 
unwritten  law.  1  Spence,  Eq.  Jur.  212. 

The  distinction  between  this  action  and  an  actio 
in  /uctniii  is  said  to  be,  that  the  latter  was  founded 
not  on  usage  or  the  unwritten  law,  but  by  analogy 
to  or  on  the  equity  of  some  subsisting  law.  1  Spence, 
Bq.  Jur.  212. 

ACTIO  REALIS  (Lat.).  A  real  action. 
Ihe  proper  term  in  the  civil  law  was  Rei 
Vindicatio. 

ACTIO  IN  REM.  An  action  against 
the  thing.     See  Actio  in  Personam. 

ACTIO  REDHIBITORIA.  In  Civil 
La'V7  An  action  to  compel  a  vender  to  take 
back  the  thing  sold  and  return  the  price 
paid. 

ACTIO  RBSCISSORIA  In  Civil  Law. 
An  action  for  rescinding  a  title  acquired  by 
prescription  in  a  case  where  the  party  bring- 
ing the  action  was  entitled  to  exemption 
from  the  operation  of  the  prescription. 

ACTIO  PRO  SOCIO.     In  CivU  Law. 


An  action  by  which  either  partner  could 
compel  his  co-partners  to  perform  the  part- 
nership contract.  Story,  Partn.,  Bennett  ed. 
^  352 ;  Pothier,  Contr.  do  Soci^te,  n.  34. 

ACTIO  STRICTI  JURIS  (Lat.  an 
action  of  strict  right).  An  action  in  which 
the  judge  followed  the  formula  that  was  sent 
to  him  closely,  administered  such  relief  only 
as  that  warranted,  and  admitted  such  claims 
as  were  distinctly  set  forth  by  the  pleadings 
of  the  parties.   1  Spence,  Eq.  Jur.  218. 

ACTIO  UTILIS.  An  action  for  the 
benefit  of  those  who  had  the  beneficial  use 
of  property,  but  not  the  legal  title;  an  equi- 
table action.  1  Spence,  Eq.  Jur.  214. 

It  was  subsequently  extended  to  include  many 
other  instances  where  a  party  was  equitably  en- 
titled to  relief,  although  he  did  not  come  within 
the  strict  letter  of  the  law  and  the  formulye  appro- 
priate thereto. 

ACTIO  VULGARIS.  In  CivU  Law. 
A  legal  action  ;  a  common  action. 

ACTION  (Lat.  agere,  to  do  ;  to  lead;  to 
conduct).  A  doing  of  something ;  something 
done. 

In  Practice.  The  formal  demand  of  one's 
right  from  another  person  or  party,  made  and 
insisted  on  in  a  court  of  justice.  In  a  quite 
common  sense,  action  includes  all  the  forma, 
proceedings  in  a  court  of  justice  attendant 
upon  the  demand  of  a  right  made  by  one  per- 
son or  party  of  another  in  such  court,  includ- 
ing an  adjudication  upon  the  right  and  its 
enforcement  or  denial  by  the  court. 

In  the  Institutes  of  Justinian  an  action  is  defined 
as  jitB  perseqitertdi  in  judicio  qitod  nibi  dthetur  (the 
right  of  pursuing  in  a  judicial  tribunal  wha.t  is  due 
oneself).  Inst.  4.  6.  In  the  Digest,  however,  where 
the  signification  of  the  word  is  expressly  treated 
of,  it  is  said,  Actio  generdliter  eumiter  ,*  vei  pro  ipno 
Jure  qnod  quia  habet  peraeqiiendi  iji  judicio  quod 
snum  eft  eibi  ve  debetnr  ;  vel  pro  kac  ipsa  perseeu- 
tione  ecu  Juris  exercitio  (Action  in  general  is  taken 
either  as  that  right  which  each  one  has  of  pursu- 
ing in  a  judicial  tribunal  his  own  or  what  is  due 
him ;  or  for  the  pursuit  itself  or  exercise  of  the 
right).  Dig.  60.  16.  16.  Action  was  also  said  con- 
tlnere  formam  arjeiidi  (to  include  the  form  of  pro- 
ceeding).    Dig.  i.  2.  10. 

2.  This  definition  of  action  has  been  adopted  by 
Mr.  Taylor.  (Civ.  Law,  p.  50.)  These  forms  were 
prescribed  by  the  praetors  originally,  and  were  to 
be  very  strictly  followed.  The  actions  to  which 
they  a[>plied  were  said  to  be  stricti  juris,  and  the 
slightest  variation  from  the  form  prescribed  was 
fatal.  They  were  first  reduced  to  a  system  by  Ap- 
pliuB  ClHudius,  and  were  surreptitiously  published 
by  his  clerk,  Cneius  Flavius.  The  publication  was 
so  pleasing  to  the  people  that  Flavius  was  made  a 
tribune  of  the  people,  a  senator,  and  a  curule  edile 
(a  somewhat  more  magnificent  return  than  is  apt 
to  await  the  labors  of  the  editor  of  a  modern  book 
of  forms).     Dig.  1.  2.  5. 

These  forms  were  very  minute,  and  included  the 
form  for  pronouncing  the  decision. 

In  modern  law  the  signification  of  the  right  of 
pursuing,  Ac.  has  been  generally  dropped,  though 
it  is  recognized,  b}'  Bracton,  98  b ;  Coke,  2d  Inst. 
40;  and  Blackstone,  3  Comm.  116;  while  the  two 
latter  senses  of  the  exercise  of  the  right  and  the 
means  or  method  of  its  exercise  are  still  found. 

3.  The  vital  idea  of  an  action  is,  a  proceeding  on 
the  part  of  one  person  as  actor  against  another,  for 
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the  infringement  of  pome  right  of  the  fiTst,  before  a 
court  of  justice,  in  the  manner  prescribed  b^  the 
court  or  the  law. 

Subordinate  to  this  is  now  connected  in  a  quite 
common  use,  the  idea  of  the  answer  of  the  defendant 
or  person  proceeded  against;  the  adducing  evi- 
dence hy  each  party  to  sustain  his  position ;  the 
adjudication  of  the  court  upon  the  right  of  the 
plaintiff;  and  the  means  taken  to  enforce  the  right 
or  recompense  the  wrong  done,  in  case  the  right  is 
established  and  shown  to  have  been  injuriously  af- 
fected. 

4.  Actions  are  to  be  distinguished  from  those 
proceedings,  such  as  writ  of  error,  acit-e  /aeianj 
mandamus,  and  the  like,  where,  under  the  form  of 
proceedings,  the  court  and  not  the  plaintiff  appears 
to  be  the  actor.  6  Binn.  Penn.  U.  And  it  is  not 
regularly  applied,  it  would  seem,  to  proceedings  in 
3.  court  of  equity. 

lu  the  Civil  Law. 

Civil  Actions.  —  Those  personal  actions 
which  are  instituted  to  compel  payments  or 
do  some  other  thing  purely  civil.  Pothier, 
Introd.  Gen.  aux  Coutumee,  110. 

Criiiiiital  Actions. — Those  personal  actions 
in  which  the  plaintiff  asks  reparation  for  the 
commission  of  some  tort  or  injury  which  he 
or  those  who  belong  to  him  have  sustained. 

Mixed  Actions  are  those  which  partake  of 
tlie  nature  of  both  real  and  personal  actions  ; 
as,  actions  of  partition,  actions  to  recover  pro- 
perty and  damages.  Just.  Inst.  4,  0,  18-20 ; 
Domat,  Supp.  des  Lois  Civiles,  Liv.  4,  tit.  1, 
n.  4. 

Mixed  Personal  Actions  are  those  which 
partake  of  both  a  civil  and  a  criminal  cha- 
racter. 

Personal  Actions  are  those  in  which  one 
person  (actor)  sues  another  as  defendant 
(reus)  in'  respect  of  some  obligation  which 
he  is  under  to  the  actor,  either  ex  contractu 
or  ex  delicto,  to  perform  some  act  or  make 
some  compensation. 

Meal  Actions. — Those  by  which  a  person 
seeks  to  recover  his  property  which  is  in  the 
possession  of  another. 

In  the  Common  Law. 

5.  The  action  properly  is  said  to  terminate 
at  judgment.  Coke,  Litt.  289  a;  Rolle,  Abr. 
291 ;  3  Sharswood,  Blackst.  Comm.  116 ;  3 
Bouvier,  Inst.  n.  2G39. 

Cioil  Actions. — Those  actions  which  have 
for  tiieir  object  the  recovery  of  private  or 
civil  rights,  or  of  compensation  for  their  in- 
fraction. 

Criminal  Actions. — Those  actions  prose- 
cuted in  a  court  of  justice,  in  the  name  of 
the  government,  against  one  or  more  indi- 
viduals accused  of  a  crime.  See  1  Chitty, 
Grim.  Law. 

Local  Actions. —  Those  civil  actions  the 
cause  of  which  could  have  arisen  in  some 
particular  place  or  county  only.  See  Local 
Actions. 

Mixed  Actions. — Those  which  partake  of 
the  nature  of  both  real  and  personal  actions. 
See  Mixed  Action. 

Personal  Actions. — Those  civil  actions 
which  are  brought  for  the  recovery  of  per- 
sonal property,  for  the  enforcement  of  some 
contract,  or  to  recover  damages  for  the  com- 


mission of  an  injury  to  the  person  or  pro- 
perty.    See  Personal  Action. 

Heal  Actions. — Those  brought  for  the  spe- 
cific recovery  of  lands,  tenements,  or  here- 
ditaments. Stephen,  PI.  3.  See  Real  Ac- 
tion. 

Transitory  Actions. — Those  civil  actions 
the  cause  of  which  might  have  arisen  in  one 
place  or  county  as  well  as  another.  See 
Tbansitory  Action. 

In  French  Law.  Stock  in  a  company  j 
shares  in  a  corporation. 

ACTION  OF  BOOK  DEBT.  A  form 
of  action  resorted  to  in  the  states  of  Connec- 
ticut and  Vermont  for  the  recovery  of  claims, 
such  as  usually  evidenced  by  a  book  account, 
1  Day,  Conn.  105  ;  4  id.  105  ;  2  Vt.  306.  See 
1  Conn.  75  ;  11  id.  205. 

^ACTION  REDHIBITORY.     See  Ked- 

HiBiTORif  Action. 

ACTION  RESCISSORY.  See  ResciS' 
SORY  Action, 

ACTIONS  ORDINARY.  In  Scotch 
Law^.     All  actions  which  are  not  rescissory. 

ACTIONABLE.  For  which  an  action 
will  lie.     3  Blackstone,  Comm.  23. 

Where  words  in  themselves  are  actionable,  mali- 
cious intent  in  publishing  them  is  an  inference  of 
law.  2  Greenleaf,  Ev.  g  418,  See  Libel;  Slan- 
der. 

ACTIONARY.  A  commercial  term  used 
in  Europe  to  denote  a  proprietor  of  shaTes  or 
actions  in  a  joint  stock  company. 

ACTIONES  NOMINAT.a!  (Lat.  named 
actions). 

In  English  Law.  Those  writs  for  which 
there  were  precedents  in  the  English  Chan 
eery  prior  to  the  statute  13  Edw.  1.  (Westm 
2d)  c.  34. 

The  clerks  would  make  no  writs  except  in 
such  actions  prior  to  this  statute,  according 
to  some  accounts.  See  17  Serg.  &  R.  Penn. 
195  ;  Case  ;  Action. 

ACTON  BURNELL.  An  ancient  Eng- 
lish statute,  80  called  because  enacted  by  a 
parliament  held  at  the  village  of  Acton  Bur- 
nell. 

It  is  otherwise  known  as  slaiitUim  mercaforum  or 
de  mercalon'bua,  the  statute  of  the  merchants.  It 
was  a  statute  for  the  collection  of  debts,  the  earliest 
of  its  class,  being  enacted  in  1283. 

A  further  statute  for  the  same  object,  and  kncwn 
as  De  Mercatoribns,  was  enacted  13  Edw.  I.  (c.  3.) 
See  Statute  Merchant. 

ACTOR  (Lat.  agere).  In  CivU  Law. 
A  patron,  pleader,  or  advocate.  Du  Cange ; 
Cowel ;  Spelman. 

Actor  eccleaiie. — An  advocate  for  a  church;  one 
who  protects  the  temporal  interests  of  a  church. 
Actor  villir  was  the  steward  or  head-bailiff  of  a 
town  or  village.     Cowel. 

One  who  takes  care  of  his  lord's  lands. 
Du  Cange. 

A  guardian  or  tutor.  One  who  transacts 
the  business  of  his  lord  or  principal ;  nearly 
synonymous  with  agent,  which  comes  from 
the  same  word. 
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Tbe  word  has  a  variety  of  closely-related  mean- 
nga,  very  nearly  corresponding  with  manager 
Thus,  actor  dumiiitey  manager  of  his  master's  farms , 
actor  eccleviaiy  manager  of  church  property  j  actorea 
vroviiicianim,  tax-gatherers^  treasurers,  and  mana- 
gers of  the  public  debt. 

A  plaintiff;  contrasted  witli  retts  the  defend- 
ant. Actores  regis,  those  who  claimed  money 
of  the  king.  Du  Cange,  Actor;  Spelman, 
Gloas.  i  Cowel. 

ACTRIX  (Lat.).  A  female  actor;  a  fe- 
male plaintiff.     Calvinus,  Lex. 

ACTS  OF  COURT.  Legal  memoranda 
made  in  the  admiralty  courts  in  England,  in 
the  nature  of  pleas. 

For  example,  the  English  court  of  admi- 
ralty disregards  all  tenders  except  those  for- 
mally made  by  acta  of  court.  Abbott,  Shipp. 
403 ;  Danlop,  Adm.  Pract.  104,  105 ;  4  C. 
Rob.  Adm.  103 ;  1  Hagg.  Adm.  157.  m 

ACTS  OF  SEDERUNT.  In  Scotch 
Iinvr.  Ordinances  for  regulating  the  forms 
of  proceeding,  before  the  court  of  session,  in 
the  administration  of  justice,  made  by  the 
judges,  who  have  the  power  by  virtue  of  a 
Scotch  Act  of  Parliament  passed  in  1540. 
Erskine,  Pract.  book  1,  tit.  1,  g  14. 

ACTUAL  DAMAGES.  The  damages 
awarded  for  a  loss  or  injury  actually  sus- 
tained ;  in  contradistinction  from  damages 
implied  by  law,  and  from  those  awarded  by 
way  of  punishment.     See  Damages. 

ACTUARIUS  (Lat.).  One  who  drew  the 
acts  or  statutes. 

One  who  wrote  in  brief  the  public  acts. 

An  officer  who  had  charge  of  the  public 
baths  ;  an  officer  who  received  the  money  for 
the  soldiers,  and  distributed  it  among  them ; 
a  notary. 

An  acior,  which  see.     Du  Cange. 

ACTUARY.  The  manager  of  a  joint 
stock  company,  particularly  an  insurance 
company.     Penny  Cyc. 

A  clerk,  in  some  corporations  vested  with 
various  powers. 

In  Ecclesiastical  Law.  A  clerk  who 
registers  the  acts  and  constitutions  of  the 
jon  vocation. 

ACTUM  (Lat.  agere).  A  deed ;  some- 
thing done. 

Datum  relates  to  the  time  of  the  delivery  of  the 
instrument;  actum,  the  time  of  making  it;  factum, 
the  thing  made.  Geetum  denotes  a  thing  done  with- 
out writing;  actum,  a  thing  done  in  writing. 

Dii  Cange.     Actus. 

ACTUS  (Lat.  agere,  to  do;  actus,  done). 

In  Civil  Law,  A  thing  done.  See  Ac- 
tum. 

In  Roman  Law.  A  servitude  which  car- 
ried the  right  of  driving  animals  and  vehicles 
across  the  lands  of  another. 

It  included  also  the  iter,  or  right  of  passing 
across  on  foot  or  on  horseback. 

In  English  La'w.  An  net  of  parliament. 
8  Ooke,  40. 

A  foot  and  horse  way.     Coke,  Litt.  56  a. 

&.D  (Lat.).  At;  by;  for-  near;  on  ac- 
count of ;  to;  until;  upon. 


AD     ABUNDANTIOREM      CAUTB- 

LAM  (Lat.).     For  greater  caution. 

AD  ALIUD  EXAMEN  (Lat.).  To  an- 
other tribunal.     Calvinus,  Lex, 

AD  CUSTAGIA.  At  the  costs.  TouJ- 
lier ;  Cowel ;  Whishaw. 

AD  CUSTUM.  At  the  cost.  1  Shars- 
wood,  Blackst.  Comra.  314. 

AD  DAMNUM  (Lat.  damnce).  To  tb# 
damage. 

In  Pleading.  The  technical  name  of  that 
part  of  the  writ  which  contains  a  statement 
of  the  amount  of  the  plaintiff's  injury. 

The  plaintiff  cannot  recover  greater  dam- 
ages than  he  has  laid  in  the  ad  damnum.  2 
Greenleaf,  Ev.  I  200. 

AD  EXCAMBIUM  (Lat.).  For  ex- 
change ;  for  cumpensatiim. 

AD  EXH.a!REDITATIONEM.    To  the 

disherison,  or  disinheriting. 

The  writ  of  waste  calls  upon  the  tenant  to 
appear  and  show  cause  why  he  hath  commit- 
ted waste  and  destruction  in  the  place  named 
ad  exhcereditaiionem,  &c.  3  Blackstone,  Comm. 
228  ;  Fitzherbert,  Nat.  Brev.  55. 

AD  FACTUM  PR.aGSTANDUM.  In 
Scotch  Law.  The  name  given  to  a  class  of 
obligations  of  great  strictness. 

A  debtor  ad  fac.  prces.  is  denied  the  bene- 
fit of  the  act  of  grace,  the  privilege  of  sanc- 
tuary, and  the  cessio  bononim.  Erskine,  Inst, 
lib.  3,  tit.  3,  §  62 ;  Kames,  Eq,  216. 

AD  FIDEM,  In  allegiance.  2  Kent, 
Comm.  56.  Subjects  born  in  allegiance  are 
said  to  be  born  adfidem. 

AD  FILUM  AQU^.  To  the  thread  of 
the  stream  ;  to  the  middle  of  the  stream.  2 
Cush.  Mass.  207  ;  4  Hill,  N.  Y.  369  ;  2  N.  II. 
369 ;  2  Washburn,  Real  Prop.  632,  633 ;  3 
Kent,  Comm.  428  et  seq. 

A  former  meaning  seems  to  have  been,  to 
a  stream  of  water.  Cowel ;  Blount.  Ad 
medium  filum  aquce  would  be  etymologically 
more  exact,  2  Eden,  Inj.  260,  and  is  often 
used  ;  but  the  common  use  of  adjitum  aqtice 
is  undoubtedly  to  the  thread  of  the  stream. 
3  Summ.  C.  C.  170;  1  M'Cord,  So.  C.  580;  3 
Kent,  Comm.  431 ;  20  Wend.  N.  Y.  149  ;  4 
Pick.  Mass.  272. 

AD  FILUM  VliE  (Lat.).  To  the  middle 
of  the  way.     8  Mete.  Mass.  260. 

AD  FIRMAM.     To  farm. 

Derived  from  an  old  Saxon  word  denoting  rem, 
according  to  Blackstone,  occurring  in  the  phrase, 
dedi  conceeal  et  ad  Jinnam  tradtdi  (I  have  given, 
granted,  and  to  farm  let).  2  Sharswood,  Blackst. 
Comm,  317.  Ad  Jirmam  noctia  was  a  fine  or  pe- 
nalty equal  in  amount  to  the  estimated  cost  of  en 
tertainittg  the  king  for  one  night.  Cowel.  Ad/eadi 
Jirmam,  to  fee  farm.     Spelman,  Gloss. ;  Cowel. 

AD  INQUIRENDUM  (Lat.  for  in- 
quiry). 

In  Practice,  A  judicial  writ,  command- 
ing inquiry  to  be  made  of  any  thing  rnlatinjr 
to  a  cause  depending  in  court. 
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AD  INTERIM  (Lat.).  In  the  mean 
time. 

An  officer  is  sometimes  appointed  ad  mterinif 
when  the  principal  officer  is  absent,  or  for  some 
cause  incapable  of  acting  for  the  time. 

AD  LARGITM.  .  At  large :  as,  title  at 
large ;  assize  at  large.  See  Dane,  Abr.  c. 
14-f,  art.  16,  ?  7. 

AD  LITEM  (Lat.  Utes).    For  the  suit. 

Every  court  has  tho  power  to  appoint  a  guar- 
dian at/ ^iVem.  2  Kent,  Comm.  229;  2  Sharswood, 
Blaclsst.  Comm.  427. 

AD  LUCRANDTJM  VEL  PERDEN- 
DUM.     For  gain  or  loss. 

AD  MAJORAM  CAUTELAM  (Lat.). 
For  greater  caution. 

AD  WOCUMENTUM  (Lat.).  To  the 
hurt  or  injury. 

In  an  assize  of  nuisance,  it  must  be  alleged 
by  the  plaintiff  that  a  particular  thing  has 
been  done  ad  nocumentum  Jiberi  tenemeiitiari 
(to  the  injury  of  his  freehold).  3  Blackstone, 
Comm.  221. 

AD  OSTIUM  ECCLESI.ZE:  (Lat.).  At 
the  church-door. 

One  of  the  five  species  of  dower  formerly 
recognized  at  the  common  law.  1  Washburn, 
Real  Prop.  149 ;  2  Blackstone,  Comm.  132. 

AD  QU.a!RIMONIAM.  On  complaint 
of. 

AD  QtTEM  (Lat.).     To  which. 

The  correlative  term  to  a  quo,  used  in  the 
compu.atiou  of  time,  definition  of  a  risk,  &c., 
denoting  the  end  of  the  period  or  journey. 

The  tervihtiia  a  quo  is  the  point  of  beginning  or 
departure,  tho  tennimm  ad  quevi,  the  end  of  the 
period  or  point  of  arrival. 

AD  QUOD  DAMNUM  (Lat.).  What 
injury. 

A  writ  isbuing  out  of  and  returnable  into 
chancery,  directed  to  the  sheriff,  command- 
ing him  to  inquire  by  a  jury  what  damage  it 
will  be  to  the  king,  or  any  other,  to  grant  a 
liberty,  fair,  market,  highway,  or  the  like. 

The  name  is  derived  from  the  characteristic  words 
denoting  the  niiture  of  the  writ,  to  inquire  how 
great  an  injury  it  will  be  to  the  king  to  grant  the 
favor  asked.  Whishawj  Fitzherbert,  Nat.  IJrev. 
221 ;   Termcs  de  la  Ley. 

AD  RATIONEM  PONBRE.  To  cite 
a  person  to  appear. 

AD  SECT  AM.     At  the  suit  of. 

It  is  commonly  abbreviated.  It  is  used  where  it 
is  desirable  to  put  the  name  of  tho  defendant  first, 
as  in  some  cases  where  the  defendant  is  filing  his 
papers ;  thus,  Hoe  ada.  Due,  whore  Doe  is  plaintiff 
and  lloe  defendant.  It  is  found  in  the  indexes  to 
cases  decided  in  some  of  our  older  American  books 
of  reports,  but  has  become  pretty  much  disused. 

AD   TERMINUM  QUI  PR.aiTERIT. 

A  writ  of  entry  which  formerly  lay  for  the 
lessor  or  his  heirs,  when  a  lease  had  been 
made  of  lands  and  tenements,  for  term  of  life 
or  years,  and,  after  the  term  had  expired,  the 
lands  were  withheld  from  the  lessor  by  the 
tenant,  or  other  person  possessing  the  same. 
I'itzherbert.  Nat.  Brev.  201. 


The  remedy  now  applied  for  holding  over  is  by 
ejectment,  or  under  local  regulations,  by  summary 
proceedings. 

AD  TUNC  ET  IBIDEM.  In  Pleading. 
The  technical  name  of  that  part  of  an  indict- 
ment containing  the  statement  of  the  sub- 
ject-matter's "  then  and  there  being  found." 
Eacon,  Abr.  Indiciment,  G  4 ;  1  No.  C.  93. 

2.  In  an  indictment,  the  allegation  of  time  and 
place  must  be  repented  in  the  averment  of  every 
distinct  material  fact  j  but  after  the  day,  year,  aid 
place  have  once  been  stated  with  certainty,  it  is 
afterwards,  in  subsequent  allegations,  sufficient  to 
refer  to  them  by  the  words  et  ail  time  et  ibidem,  and 
the  effect  of  these  words  is  equivalent  to  an  actual 
repetition  of  the  time  and  place.  The  ad  time  et 
ibidem  must  be  added  to  every  material  fact  in  an 
indictment.  Staund.  95.  Thus,  an  indictment  which 
alleged  that  J.  S.  at  a  certain  time  and  place  mnde 
an  assault  upon  J.  N.,  et  emu  cum  fjladio  /efmiiei 
pereuasit,  was  held  bad,  becnuse  it  was  not  Siiid,  ad 
time  et  ihidevi  perciiaait.  Dy.  68,  69.  And  where, 
in  an  indictment  for  murder,  it  was  stated  that  J. 
S.  at  a  certain  time  and  place,  having  a  sword  in 
his  right  hand,  ^jercHssft  j.  N.,  without  saying  a(2 
tunc  et  ibidem  percuaaitj  it  was  held  insufficient;  for 
the  time  and  place  laid  related  to  the  having  tho 
sword,  ond  consequently  it  was  not  said  when  or 
where  the  stroke  was  given.  Croke,  Eliz.  738; 
2  Hale,  PI.  Cr.  178.  And  where  the  indii  tment 
charged  that  A.  B.  at  N.,  in  the  county  aforesaid, 
made  an  assault  upon  C.  D.,  of  F.,  in  Ibe  county 
aforesaid,  and  him  ad  tunc  et  ibidem  qiindam  ijladio 
perciiaait,  this  indictment  was  held  to  be  bad,  be- 
cause two  places  being  named  before,  if  it  referred 
to  both,  it  was  impossible ;  if  only  to  one,  it  must 
be  to  the  last,  and  then  it  was  insensible.  2  Hale, 
PI.  Cr.  ^  ISO. 

AD  VALOREM  (Lat.).  According  to 
the  valuation. 

Duties  may  be  specific  or  ad  valorem.  Ad  calo. 
rem  duties  are  always  estimated  at  a  certain  pel 
cent,  on  tho  valuation  of  the  property.  3  U.  S. 
Stat,  at  Large,  732;  24  Miss.  601. 

AD  VITAM  AUT  CULPAM  (For  life 
or  until  misbehavior). 

Words  descriptive  of  a  tenure  of  office  "  for 
life  or  gnod  behavior,"  equivalent  to  quamdiu 
bene  se  i/esseHt. 

ADDICERB  (Lat.).    In  Civil  Law.    To 

condemn.    Calvinus,  Lex. 

Addlelin  denotes  a  transfer  of  the  goods  of  a  de- 
ceased debtor  to  one  who  assumes  his  li;,bilities. 
Calvinus,  Le.\.  Al!?o  used  of  an  afsignment  of  tho 
person  of  the  debtor  to  the  successful  party  in  a 
suit. 

ADDITION  (Lat.  additio,  an  adding  to). 

Whatever  is  added  to  a  man's  name  by 
way  of  title  or  description,  as  additions  of 
mystery,  place,  or  degree.  Cowel ;  Ternie? 
de  la  Ley  ;  10  Wentworth,  Plead.  371 :  Salk 
5  ;  2  Ld.  Kaym.  988  ;  1  Wila.  244. 

Additions  of  estate  are  esquire,  gentleman, 
and  the  like. 

"These  titles  can,  however,  be  claimed  by  none, 
and  may  be  assumed  by  any  one.  lu  Nash  r.  Dat- 
tersby  (2  Ld^  Ray.n.  986;  6  Mod.  80),  the  plaintiff 
declared  with  the  addition  of  gentleman.  The  de- 
fendant plead«:d  in  abatement  that  the  plaintiff  was 
no  gentleman.  The  plaintiff  demurred,  and  it  was 
held  ill  J  lor  said  the  court,  it  amounts  to  a  con- 
fession  that  the  plaintiff  is  no  gentleman,  and  then 
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Tiot  the  person  named  in  the  count.     He  should 
bavo  replied  that  he  is  a  gentleman. 

Additions  of  mystery  are  such  as  scrivener, 
painter,  printer,  manufacturer,  &c. 

Additions  of  places  are  descriptions  by  the 
place  of  residence,  as  A.  B.  of  Philadelphia, 
and  the  like.  See  Bacon,  Abr.  Addition; 
Doctr.  Plac.  71 ;  2  Viner,  Abr.  77  ;  1  Lilly, 
Keg.  39 ;   1  Mete.  Mass.  151. 

2.  The  statute  of  additions  extends  only 
to  the  party  indicted.  An  indictment,  there- 
fore, need  not  describe,  by  any  addition,  the 
person  upon  whom  the  offence  therein  set 
forth  is  alleged  to  have  been  committed.  2 
Leach,  Cr.  Cas.  4th  ed.  861 ;  10  Cush.  Mass. 
402.  And  if  an  addition  is  stated,  it  need 
not  be  proved.  2  Leach,  Cr.  Cas.  4th  ed.  547  ; 
2  Carr.  &  P.  230.  But  where  a  defendant 
was  indicted  for  marrying  E.  C,  "widow," 
his  first  wife  being  alive,  it  was  held  that  the 
addition  was  material.  1  Mood.  Cr.  Cas.  303 ; 
4  Carr.  &  P.  579.  At  common  law  there  was 
no  need  of  addition  in  any  case,  2  Ld.  Raym. 
988 ;  it  was  required  only  by  stat.  1  Hen.  V. 
c.  5,  in  cases  where  process  of  outlawry  lies. 
In  all  other  cases  it  is  only  a  description  of 
the  person,  and  common  reputation  is  suffi- 
cient. 2  Ld.  Raym.  849.  No  addition  is 
necessary  in  a  Homine  Beplegiando.  2  Ld. 
Raym.  987  ;  Salk.  5 ;  1  Wils.  244,  245 ;  6 
Coke,  67. 

In  French  La-w.  A  supplementary  pro- 
cess to  obtain  additional  information.  Guyot, 
Expert. 

ADDITIONAIiES.  Additional  terms  or 
pronositions  to  be  added  to  a  former  agree- 
ment. 

ADDRESS.  In  Equity  Pleading.  That 
part  of  a  bill  which  contains  the  appropriate 
and  technical  description  of  the  court  where 
the  plaintiff  seeks  his  remedy.  Cooper,  Eq. 
Plead.  8  ;  Barton,  Suit  in  Eq.  26 ;  Story,  Eq. 
Plead.  §  26  ;  Van  Heythuysen,  Eq.  Draft.  2. 

In  Legislation.  A  formal  request  ad- 
dressed to  the  executive  by  one  or  both 
branches  of  the  legislative  body,  requesting 
him  to  perform  some  act. 

It  is  provided  as  a  means  for  the  removal  of 
judges  who  are  deemed  unworthy  longer  to  occupy 
their  situations,  although  the  causes  of  removal  are 
not  such  as  would  warrant  an  impeachment.  It  is 
not  provided  for  in  the  Constitution  of  the  United 
States ;  and  even  in  those  states  where  the  right 
exists  it  is  exercised  but  seldom,  and  generally 
with  great  unwillingness. 

ADEIiANTADO.  In  Spanish  Law. 
The  military  and  jpolitical  governor  of  a 
frontier  province.  His  powers  were  equiva- 
lent to  those  of  the  president  of  a  Roman 
province.  He  commanded  the  army  of  the 
territory  which  he  governed,  and,  assisted  by 
persons  learned  in  the  law,  took  cognizance 
of  the  civil  and  criminal  suits  that  arose  in 
his  province.  This  office  has  long  since  been 
abolished. 

ADEMPTION      (Lat.    ademptio,    from 

adimere,  to  take  away).     The  extinction  or 

withholding  of  a  legacy  in  consequence  of 

some  act  of  the  testator  which,  though  not 
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directly  a  revocation  of  the  bequest,  is  con- 
sidered in  law  as  equivalent  thereto,  or  in- 
dicative of  an  intention  to  revoke. 

3.  The  question  of  ademption  of  a  general 
legacy  depends  entirely  upon  the  intention 
of  the  testator,  as  inferred  from  his  nets  un- 
der the  rules  established  in  law.  Wiiere  the 
relations  of  the  parties  are  such  that  the 
legacy  is,  in  law,  considered  as  a  portion,  an 
advancement  during  the  life  of  the  testator 
will  be  presumed  an  ademption,  at  least,  to 
the  extent  of  the  amount  advanced,  5  Mylue 
&  C.  Ch.  29  ;  3  Hare,  Oh.  509 ;  10  Ala.  n.  s. 
72 ;  12  Leigh,  Va.  1 ;  and  see  3  Clark  &  F. 
Hou.  L.  154;  18  Ves.  Ch.  151,  153;  but  not 
where  thf  advancement  and  portion  are  not 
ejusdem  generis,  1  Brown,  Ch.  555  ;  1  Roper, 
Leg.  375 ;  or  where  the  advancement  is  con- 
tingent and  the  portion  certain,  2  Atk.  Ch. 
493 ;  3  Mylne  &  C.  Ch.  374 ;  or  where  the 
advancement  is  expressed  to  be  in  lieu  of,  or 
compensation  for,  an  interest,  1  Ves.  Ch.  257  ; 
or  where  the  bequest  is  of  uncertain  amount, 
15  Ves.  Ch.  513;  4  Brown,  Ch.  494;  but  sen 
2  Hou.  L.  Cas.  131 ;  or  where  the  legacy  ia 
absolute  and  the  advancement  for  life  merely, 

2  Ves.  sen.  Ch.  38;  7  Ves.  Ch.  516  ;  or  where 
the  devise  is  of  real  estate.  3  Younge  &  C. 
Exch.  397. 

But  where  the  testator  was  not  a  parent 
of  the  legatee,  nor  standing  in  loco  parentis, 
the  legacy  is  not  to  be  held  a  portion,  and  the 
rule  as  to  ademption  does  not  apply,  2  Hare, 
Ch.  424;  2  Story,  Eq.  Jur.  |  1117,  except 
where  there  is  a  bequest  for  a  particular  pur- 
pose and  money  is  advanced  by  the  testator 
for  the  same  purpose.  2  Brown,  Ch.  166 ;  7 
Ves.  Ch.  516;    1  Ball  &  B.  Ch.  Ir.  303;   see 

3  Atk.  Ch.  181;  6  Sim.  Ch.  528;  3  Mylne  & 
C.  359;  2  P.  Will.  Ch.  140;  1  Pars.  Eq.  Cas. 
Penn.  139;  15  Pick.  Mass.  133;  1  Roper, 
Leg.  c.  6. 

3.  The  ademption  of  a  specific  legacy  is 
effected  by  the  extinction  of  the  thing  or 
fund,  without  regard  to  the  testator's  inten- 
tion, 3  Brown,  Ch.  432;  2  Cox,  Ch.  182;  3 
Watts,  Penn.  338 ;  1  Roper,  Leg.  329  ;  and 
see  6  Pick.  Mass.  48 ;  14  id.  318 ;  16  id.  133 ; 
2  Halst.  N.  J.  414 ;  but  not  where  the  extinc- 
tion of  the  specific  thing  is  by  act  of  law  and 
a  new  thing  takes  its  place,  Forr.  Exch.  226 ; 
Ambl.  Ch.  59 ;  or  where  a  breach  of  trust  has 
been  committed  or  any  trick  or  device 
practised  with  a  view  to  defeat  the  specific 
legacy,  2  Vern.  Ch.,  Rathby  ed.  748  n. ;  8  Sim. 
Ch.  171;  or  where  the  fund  remains  the  same 
in  substance,  with  some  unimportant  alterar 
tions,  1  Cox,  Ch.  427 ;  3  Brown,  Ch.  416 ;  3 
Mylne  &  K.  Ch.  296 ;  or  where  the  testator 
lends  the  fund  on  condition  of  its  being  re- 
placed. 2  Brown,  Ch.  113. 

Republication  of  a  will  may  prevent  the 
effect  of  what  would  otherwise  cause  an 
ademption.    1  Roper,  Leg.  351. 

ADHERING  (Lat.  adhcerere,  to  cling 
to).  Cleaving  to,  or  joining;  as,  adhering  t» 
the  enemies  of  the  United  States. 

The  constitution  of  the  United  States,  art.  S,  s. 
3,  defines  treason    against  the    Ur^\ed   States  to 
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eoneist  only  in  levying  war  against  them,  or  In 
adhering  to  their  enemies,  giving  thejn  aid  and 
oomfort. 

A  citizen's  cruising  in  an  enemy's  ship, 
■with  a  design  to  capture  or  destroy  Ameri- 
can ships,  would  be  an  adhering  to  the  ene- 
mies of  the  United  States.  4  State  Trials, 
328 ;  Salk.  634 ;  2  Gilbert,  Ev.,  Lofft  ed.  798. 

If  war  be  actually  levied,  that  is,  a  body 
of  men  be  actually  assembled  for  the  purpose 
of  effecting  by  force  a  treasonable  enterprise, 
all  those  who  perform  any  part,  however 
minute,  or  however  remote  from  the  scene  of 
action,  and  who  are  leagued  in,  the  general 
conspiracy,  are  to  be  considered  as  traitors. 
4  Cranch,  126. 

ADITUS  (Lat.  adire).  An  approach;  a 
way ;  a  public  way.     Coke,  Litt.  56  a. 

ADJACEITT.    Next  to,  or  near. 

Two  of  three  lots  of  land  might  be  described  as 
adjacent  to  the  first,  while  only  the  second  could 
be  said  to  be  adjoining.    1  Cooke,  Tenn.  128. 

ADJOURN  (Fr.  adjourmr).  To  put  off; 
to  dismiss  till  an  appointed  day,  or  without 
any  such  appointment.    See  Adjournment. 

ADJOURNED  TERM.  A  continuation 
of  a  previous  or  regular  term.  4  Ohio  St. 
473;  22  Ala.  n.  s.  27.  The  Massachusetts 
General  Statutes,  c.  112,  ^  26,  provide  for 
holding  an  adjourned  law  term  from  time  to 
time. 

ADJOURNMENT.  The  dismissal  by 
some  court,  legislative  assembly,  or  properly 
authorized  officer,  of  the  business  before 
them,  either  iinally  (which,  as  popularly 
used,  is  called  an  adjournment  sine  die,  with- 
out day),  or  to  meet  again  at  another  time 
appointed  (which  is  called  a  temporary  ad- 
journment). 

The  constitution  of  the  United  States,  art. 
1,  tj.  5,  4,  directs  that  "neither  house,  during 
the  session  of  congress,  shall,  without  the 
consent  of  the  other,  adjourn  for  more  than 
three  days,  nor  to  any  other  place  than  that 
in  which  the  two  houses  shall  be  sitting." 
See  Comyns,  Dig.;  Viner,  Abr. ;  Diet,  de 
Jur. 

In  Civil  La-w.  A  calling  into  court;  a 
summoning  at  an  appointed  time.  Du  Cange. 

ADJOURNMENT  DAT.  In  English 
Practice.  A  day  appointed  by  the  judges 
at  the  regular  sittings  for  the  trial  of  causes 
at  nisi  prius. 

ADJOURNMENT  DAY  IN  ERROR. 
In  English  Practice.  A  day  appointed 
some  days  before  the  end  of  the  term  at 
which  matters  left  undone  on  the  affirmance 
day  are  finished.  2  Tidd,  Pract.  1224. 

ADJOURNMENT    IN    EYRE.      The 

appointment  of  a  day  when  the  justices  in 
eyre  mean  to  sit  again.  Cowel;  Spelman, 
Gloss. ;  Sharswood,  Blackst.  Comm.  186. 

ADJUDICATAIRE.  In  Canadian  Law. 
A  purchaser  at  a  sheriff's  sale.  See  1  Low 
0.241;  lOirf.325. 

ADJUDICATION.     In    Practice.     A 


judgment;  giving  or  pronouncing  judgment 
in  a  case. 

In  Scotch  Law.  A  process  _  for  trans 
ferring  the  estate  of  a  debtor  to  his  creditor, 
Erskine,  Inst.  lib.  2,  tit.  12,  U  39-55;  Bell, 
Diet.,  Shaw  ed.  944. 

It  may  be  raised  not  only  on  a  decree  of  court, 
but  also  where  the  debt  is  for  a  liquidated  sum-  The 
execution  of  a  summons  and  notice  to  the  opposite 
party  prevents  any  transfer  of  the  estate.  Every 
creditor  who  obtains  a  decree  within  a  year  and  » 
day  is  entitled  to  share  with  the  first  3reditor,  and, 
after  ten  years'  possession  under  his  adjudication, 
the  title  of  the  creditor  is  complete.  Patersun, 
Comp.  1137,  n.  The  matter  is  regulated  by  statute 
1672,  c.  19,  Feb.  26,  1684.  See  Erskine,  lib.  2,  e. 
12,  g?  15,16- 

ADJUNCTION  {Lat.  adjungere,  to  join 
to). 

In  Civil  Law.  The  attachment  or  union 
permanently  of  a  thing  belonging  to  one 
person  to  that  belonging  to  another.  This 
union  may  be  caused  by  inclusion,  as  if  one 
man's  diamond  be  set  in  another's  ring ;  by 
soldering,  as  if  one's  guard  be  soldered  on 
another's  sword ;  by  sewing,  as  by  employing 
the  silk  of  one  to  make  the  coat  of  another; 
by  construction,  as  by  building  on  another's 
land ;  by  writing,  as  when  one  writes  on  an- 
other's parchment ;  or  by  painting,  as  when 
one  paints  a  picture  on  another's  canvas. 

In  these  cases,  as  a  general  rule,  the  ac- 
cessory follows  the  principal:  hence  those 
things  which  are  attached  to  the  things  of 
another  become  the  property  of  the  latter. 
The  only  exception  which  the  civilians  made 
was  in  the  case  of  a  picture,  which,  although 
an  accession,  drew  to  itself  the  canvas,  on 
account  of  the  importance  which  was  at- 
tached to  it.  Inst.  2.  1.  34 ;  Dig.  41.  1.  9.  2. 
See  2  Blackstone,  Comm.  404;  1  Bouvier, 
Inst.  n.  499.  ', 

ADJUNCTS.  Additional  judges  some- 
times appointed  in  the  High  Court  of  De- 
legates.   See  Shelford,  Lun.  310. 

ADJUSTMENT.  In  Insurance.  The 
determining  of  the  amount  of  a  loss.  2  Phil- 
lips, Ins.  II  1814,  1815. 

There  is  .no  specific  form  essentially  re- 
quisite to  an  adjustment.  To  render  it  bind- 
ing, it  must  be  intended,  and  understood  by 
the  parties  to  a  policy,  to  be  absolute  and 
final.  It  may  be  made  by  indorsement  on 
the  policy,  or  by  payment  of  the  loss,  or  the 
acceptance  of  an  abandonment.  2  Phillips, 
Ins.  I  1815;  4  Burr.  1966;  1  Campb.  134, 
274;  4  Taunt.  725;  13  La.  13;  4  Mete.  Mass. 
270;  22  Pick.  Mass.  191.  If  there  is  fraud 
by  either  party  to  an  adjustment,  it  does  not 
bind  the  other.  2  Phillips,  Ins.  ?  1316;  2 
Johns.  Cas.  N.  Y.  233  ;  3  Campb.  319.  If 
one  party  is  led  into  a  material  mistake  of 
fact  by  fault  of  the  other,  the  adjustment 
will  not  bind  him.  2  Phillips,  Ins.  i  1817 ; 
2  East,  469;  2  Johns.  N.  Y.  157;  8  id.  334; 
4  id.  331;  9  id.  405;  2  Johns.  Cas.  N.  Y. 
233. 

The  amount  of  a  loss  is  governed  by  that 
of  the  insurable    interest,  so  far   as  it  it 
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eovered  by  the  insurance.  See  Insurable 
Ixtekest;  Abandonment. 

ADMEASUREMENT  OF  DO'WER. 
In  Practice.  A  remedy  which  lay  for  the  heir 
on  reaching  his  majority,  to  rectify  an  as- 
signment of  dower  made  during  his  minority, 
by  which  the  doweress  had  received  more 
than  she  was  legally  entitled  to.  2  Black- 
stone,  Comm.  136;  Gilbert,  Uses,  379. 

The  remedy  is  still  subsisting,  though  of 
rare  occurrence.  See  1  Washburn,  Real 
Prop.  225,  226;  1  Pick.  Mass.  314;  2  Ind. 
336. 

In  some  of  the  states,  the  special  pro- 
ceeding which  is  given  by  statute  to  enable 
the  widow  to  compel  an  assignment  of  dower, 
is  termed  an  admeasurement  of  dower. 

See,  generally.  Dower;  Pitzherbert,  Nat. 
Brev.  148;  Bacon,  Abr.  Dower,  K;  Coke, 
Litt.  39  a;  1  Washburn,  Real  Prop.  225,  226. 

ADMEASUREMENT  OF  PASTURE. 
In  Practice.  A  remedy  which  lay  in  cer- 
tain cases  for  surcharge  of  common  of  pas- 
ture. 

It  lay  where  a  common  of  pasture  appurte- 
nant or  in  gross  was  certain  as  to  number; 
or  where  one  had  common  appendant  or  ap- 
purtenant, the  quantity  of  which  had  never 
been  ascertained.  The  sheriff  proceeded, 
with  the  assistance  of  a  jury  of  twelve  men, 
to  admeasure  and  apportion  the  common  as 
well  of  those  who  had  surcharged  as  those 
who  had  not,  and,  wJten  the  writ  was  fully 
executed,  returned  it  to  the  superior  court. 
Termes  de  la  Ley. 

The  remedy  is  now  abolished  in  England, 
3  Sharswood,  Blackst.  Comm.  239,  n. ;  and  in 
the  United  States.   3  Kent,  Oomm.  419. 

ADMINICLE.    In  Scotch  Law.    Any 

writing  or  deed  introduced  for.  the  purpose 
of  proof  of  the  tenor  of  a  lost  deed  to  which 
it  refers.  Erskine,  Inst.  lib.  4,  tit.  1,  ^  55 ; 
Stair,  Inst.  lib.  4,  tit.  32,  p  6,  7. 

In  English  Law.  Aid ;  support.  Stat. 
1  Edw.  IV.  c.  1. 

In  Civil  Law.  Imperfect  proof.  Merlin, 
Expert. 

ADMINICULAR  EVIDENCE.  In  Ec- 
clesiastical Law.  Evidence  brought  in  to 
explain  and  complete  other  evidence.  2  Lee, 
Eccl.  595. 

ADMINISTERING  POISON.  An  of- 
fence of  an  aggravated  character,  punishable 
under  the  various  statutes  defining  the  of- 
fence. 

The  Stat.  9  &.  IV.  c.  31,  a.  11,  enacts  "that  if 
any  person  unlawfully  and  maliciously  shall  ad- 
minister, or  attempt  to  administer,  to  any  person, 
or  shall  cause  to  be  taken  by  any  person,  any 
poison  or  other  destructive  things,"  Ac,  every  such 
oflfender,  <fcc.  In  a  case  wbich  arose  under  this 
statute,  it  was  decided  that,  to  constitute  the  act 
of  administering  the  poison,  it  was  not  absolutely 
necessary  there  should  have  been  a  delivery  to  the 
party  poisoned,  but  that  if  she  took  it  from  a  place 
where  it  had  been  put  for  her  by  the  defendant, 
and  any  part  of  it  went  into  her  stomach,  it  was 
an  administering.  4  Carr.  &  P.  369;  1  Mood.  Cr. 
Caa.  114. 


The  statute  1  Will.  IV.  &,  1  Vict.  c.  85  enacts 
that  "  whosoever,  with  intent  to  procure  the  mis- 
carriage of  any  woman,  shall  unlawfully  administer 
to  her,  or  cause  to  be  taken  by  her,  any  poison,  or 
other  noxious  thing,"  shall  be  guilty  of  felony. 
Upon  an  indictment  under  this  section,  it  was 
proved  that  the  woman  requested  the  prisoner  to 
get  her  something  to  procure  miscarriage,  and  that 
a  drug  was  both  given  by  the  prisoner  and  taken 
by  the  woman  with  that  intent,  but  that  the  taking 
was  not  in  the  presence  of  the  prisoner.  It  was 
held,  nevertheless,  that  the  prisoner  had  caused 
the  drug  to  be  taken  within  the  meaning  of  thf 
statute.  1  Dearsl.  &  B.  Cr.  Cas.  127,  164.  It  is 
not  sufficient  that  the  defendant  merely  imaginea 
that  the  thing  administered  would  have  the  effect 
intended,  but  it  must  also  appear  that  the  drug 
administered  was  either  a  "poison"  or  a  "noxious 
thing." 

ADMINISTRATION  (Lat.  adminis- 
trare,  to  assist  in). 

Of  Estates.  The  management  of  the 
estate  of  an  intestate,  or  of  a  testator  who 
has  no  executor.  2  Blackstone,  Comm.  494 ; 
1  Williams,  Ex.  330.  The  term  is  applied 
broadly  to  denote  the  management  of  an 
estate  by  an  executor,  and  also  the  manage- 
ment of  estates  of  minors,  lunatics,  &c.  in 
those  cases  where  trustees  have  been  ap- 
pointed by  authority  of  law  to  take  charge 
of  such  estates  in  place  of  the  legal  owners. 

At  common  law,  the  real  estate  of  an  intestate 
goes  to  his  heirs;  the  personal,  to  his  administrator. 
The  fundamental  rule  is  that  all  just  debts  shall 
be  paid  before  any  further  disposition  of  the  pro- 
perty. Coke,  2d  Inst.  398.  Originally,  the  king 
had  the  sole  power  of  disposing  of  an  intestate's 
goods  and  chattels.  This  power  he  early  trans- 
ferred to  the  bishops  or  ordinaries;  and  in  England 
it  is  still  exercised  by  their  legal  successors,  the 
ecclesiastical  courts,  who  appoint  administrators 
and  superintend  the'  a.dministration  of  estates.  4 
Burns,  Eccl.  Law,  291;  2  Fonblanque,  Eq.  313;  1 
Williams,  Ex.  331. 

3.  Ad  colligendum.  That  which  is  granted 
for  collecting  and  preserving  goods  about  to 
perish  [bona  peritura).  The  only  power  over 
these  goods  is  under  the  form  prescribed  by 
statute. 

Ancillary.  That  which  is  subordinate  to 
the  principal  administration,  for  collecting 
the  assets  of  foreigners.  It  is  taken  out  in 
the  country  where  the  assets  are  locally 
situate.  Kent,  Comm.  43  et  seq.;  I  Williams, 
Ex.,  Am.  Notes  ;  14  Ala.  829. 

Cceterorum.    See  CjEtekoeum. 

Cum  testamento  annexo.  That  which  is 
granted  where  no  executor  is  named  in  the 
will,  or  where,  the  one  named  dies,  or  is  in- 
competent or  unwilling  to  act.  Such  an  ad- 
ministrator must  follow  the  statute  rules  of 
distribution,  except  when  otherwise  directed 
by  the  will.  Willard,  Ex. ;  2  Bradf.  Surr.  N.Y. 
22.  The  residuary  legatee  is  appointed  such 
administrator  rather  than  the  next  of  kin.  2 
PhiU.  Ch.  54,  310;  1  Ventr.  Ch.  217;  4  Leigh, 
Va.  152;  2  Add.  Penn.  352. 

3.  De  bonis  non.  That  which  is  granted 
when  the  first  administrator  dies  before  hav- 
ing fully  administered.  The  person  so  ap- 
pointed has  in  general  the  powers  of  a  com- 
mon administrator.    Bacon.  Abr.  Executors, 
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B  I;  Ilolle,  Abr.  907;  22  Miss.  47;  27  Ala. 
273;  9  Ind.  342;  4  Sneed,  Tenn.  411;  31 
Miss.  519;  29  Vt.  170;  11  Md.  412. 

De  bonis  non  cum  iesiamento  annexo.  That 
which  is  granted  when  an  executor  dies 
leaving  a  part  of  the  estate  unadministered. 
Comyns,  Dig.  Adm.  B  1. 

Durante  absentia.  That  which  subsists 
during  the  absence  of  the  executor  and  until 
he  has  proved  the  will.  It  is  generally 
granted  when  the  next  of  kin  is  beyond  sea, 
lest  the  goods  perish  or  the  debts  be  lost. 
In  England,  it  is  not  determined  by  the  exe- 
cutor's dying  abroad.  4  Hagg.  Eccl.  360 ;  3 
Bos.  &  P.  26. 

Durante  minori  estate.  That  which  is 
granted  when  the  executor  is  a  minor.  It 
continues  until  the  minor  attains  his  lawful 
age  to  act,  which  at  common  law  is  seven- 
teen years.  Godolph.  102;  5Coke,  29.  When 
an  infant  is  sole  executor,  the  statute  38  Geo. 
III.  0.  87,  s.  6  provides  that  probate  shall 
not  be  granted  to  him  until  his  full  age  of 
twenty-one  years,  and  that  adm.  cum  test, 
annexo  shall  be  granted  in  the  mean  time  to 
his  guardian  or  other  suitable  person.  A 
similar  statute  provision  exists  in  most  of  the 
United  States.  This  administrator  may  col- 
lect assets,  pay  debts,  sell  bona  peritura,  and 
perform  such  other  acts  as  require  immediate 
attention.  He  may  sue  and  be  sued.  Bacon, 
Abr.  Executor,  B  1;  Croke,  Eliz.  718;  2 
Sharswood,  Blaokst.  Comm.  503 ;  5  Coke,  29. 

4.  Foreign  administration.  That  which 
is  exercised  by  virtue  of  authority  properly 
conferred  by  a  foreign  power. 

The  general  rule  in  England  and  the 
United  States  is  that  letters  granted  abroad 
give  no  authority  to  sue  or  be  sued  in  another 
jurisdiction,  though  they  may  be  ground  for 
new  probate  authority.  5  Ves.  Ch.  44;  9 
Cranch,  151;  12  Wheat.  169;  2  Root,  Conn. 
402;   20  Mart.  La.  232;    1  Dall.  Penn.  456 ; 

1  Binn.  Penn.  63;  27  Ala.  273;  9  Tex.  13; 
21  Mo.  434;  29  Miss.  127;  4  Rand.  Va.  158; 
10  Yerg.  Tenn.  283;  5  Me.  261;  35  N.  H. 
484;  4  McLean,  C.  C.  577 ;  15  Pet.  1 ;  13  How. 
458.  Hence,  when  persons  are  domiciled 
and  die  in  one  country  as  A,  and  have  per- 
gonal property  in  another  as  B,  the  authority 
must  be  nad  in  B,  but  exercised  according 
to  the  laws  of  A.  Story,  Confl.  Laws,  23,  447 ; 
15  N.  II.  137;  15  Mo.  118;  5  Md.  467;  4 
Bradf.  Surr.  N.  Y.  151, 249 ;  and  see  Domicile. 

There  is  no  legal  privity  between  adminis- 
trators in  different  states.  The  principal 
administrator  is  to  act  in  the  intestate's  do- 
micile, and  the  ancillary  is  to  collect  claims 
and  pay  debts  in  the  foreign  jurisdiction 
and  pay  over  the  surplus  to  his  principal. 

2  Mete.  Mass.  114;  3  Hagg.  Eccl.  199;  6 
Humph.  Tenn.  116;  21  Conn.  577;  19  Penn. 
St.  476;  3  Day,  Conn.  74;  1  Blatchf.  &  H. 
Dist.  Ct.  309;  23  Miss.  199;  2  Curt.  Eccl. 
241 ;  1  Rich.  So.  C.  116. 

But  some  courts  hold  that  the  probate  of 
a  will  in  a  foreign  state,  if  duly  authenti- 
cated, dispenses  with  the  necessity  of  taking 
out  new  letters  in  their  state.    5  Ired.  No.  C. 


421 ;  2  B.  Monr.  Ky.  12;  18  id.  582  ;  4  Call, 
Va.  89;  15  Pet.  1;  7  Gill,  Md.  95;  12  Vt. 
589.  So  it  has  been  held  that  possession  of 
property  may  be  taken  in  a  foreign  state, 
but  a  suit  cannot  be  brought  without  taking 
out  letters  in  that  state.  2  Ala.  429 ;  18  Miss. 
607;  2  Sandf.  Ch.  N.  Y.  173.  See  Conpuct 
OF  Laws. 

5.  Pendente  lite.  That  which  is  granted 
pending  the  controversy  respecting  an  alleged 
will  or  the  right  of  appointment.  An  officer 
of  the  court  is  appointed  to  take  care  of  the 
estate  only  till  the  suit  terminates.  2  P. 
Will.  Ch.  589;  2  Atk.  Ch.  286;  2  Cas.  temp. 
Lee,  258;  1  Hagg.  Eccl.  313;  26  N.  H.  533; 
9  Tex.  13;  16  Ga.  13.  He  may  maintain 
suits,  but  cannot  distribute  the  assets.  1  Ves. 
sen.  Ch.  325;  2  Ves.  &  B.  Ch.  Ir.  97;  1  Ball 
&  B.  Ch.  Ir.  192;  7  Md.  282. 

Public.  That  which  the  public  adminis- 
trator performs.  This  happens  in  many  of 
the  states  by  statute  in  those  cases  where 
persons  die  intestate,  leaving  any  who  are 
entitled  to  apply  for  letters  of  administration. 
3  Bradf.  Surr.  N.  Y.  151 ;  4  id.  252. 

Special.  That  which  is  limited  either  in 
time  or  in  power.  Such  administration  does 
not  come  under  the  statutes  of  31  Edw.  III. 
c.  11,  and  21  Hen.  VIII.  c.  5,  on  which  the 
modern  English  and  American  laws  are 
founded.  A  judgment  against  a  special  ad- 
ministrator binds  the  estate.  1  Sneed,  Tenn. 
430. 

6.  Jurisdiction  over  administrations  is  in 
England  lodged  in  the  ecclesiastical  courts, 
and  these  courts  delegate  the  power  of  ad- 
ministering by  letters  of  administration.  In 
the  United  States,  administration  is  a  subject 
charged  upon  courts  of  civil  jurisdiction.  A 
perplexing  multiplicity  of  statutes  defines 
the  powers  of  such  courts  in  the  various 
states.  The  public  officer  authorized  to  de- 
legate the  trust  is  called  surrogate,  judge  of 
probate,  registrar  of  wills,  &c.  Williams, 
Ex.  237,  notes;  8  Cranch,  536;  12  Gratt.  Ya. 
85;  1  Watts  &  S.  Penn.  396;  11  Ohio,  257; 
22  Ga.  431 ;  29  Miss.  127 ;  2  Gray,  Mass.  228; 
2  Jones,  No.  C.  387.  In  some  states,  these 
courts  are  of  special  jurisdiction,  while  in 
others  the  power  is  vested  in  county  courts. 
2  Kent,  Comm.  410 ;  9  Dan.  Ky.  91 ;  4  Johns. 
Ch.  N.  Y.  552;  4  Md.  1;  11  Serg  &  R.  Penn. 
432;  7  Paige,  Ch.  N.  Y.  112;  1  Green,  N.J. 
480;  1  Hill,  N.Y.  130;  5  Miss.  638;  12  id. 
707 ;  30  id.  472. 

Death  of  the  intestate  must  have  taken 
place,  or  the  court  will  have  no  jurisdiction. 
A  decree  of  the  court  is  prima  facie  evidence 
of  his  death,  and  puts  the  burden  of  disproof 
upon  the  party  pleading  in  abatement,  3 
Term,  130;  26  Barb.  N.Y.  383;  18  Ohio,  268; 
which  oases  overrule  the  statements  in  Green- 
leaf,  Ev.  §  41 ;  1  Jarman,  Wills,  24,  Am. 
note. 

7.  The  formalities  and  requisites  in  regard 
to  valid  appointments  and  rules,  as  to  notice, 
defective  proceedings,  &c.  are  widely  various 
in  the  different  states.  Some  of  the  latei 
cases  on  the  subject  are  these:  20  Mo.  332 
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28Vt.  819;  28  Ala.  N.s.  164,218;  29i(i.510; 

1  Bradf.  Surr.  N.  Y.  182;  2  id.  200;  16  N.  Y. 
180;  4  Ind.  355;  10  id.  60;  18  111.  59;  31 
Miss.  430 ;  12  La.  Ann.  44.  If  letters  appear 
to  have  bieu  unduly  granted,  or  to  an  un- 
faithful person,  they  -vnll  be  revoked.  9  Gill, 
Md.  463 ;  12  Tex.  lOO ;  18  Barb.  N.  Y.  24;  14 
Ohio,  268;  4  Sneed,  Tenn.  263. 

The  personal  property  of  a  decedent  is  ap- 
propriated to  the  payment  of  his  debts,  so 
far  as  required,  and,  until  exhausted,  must 
be  first  resorted  to  by  creditors.  And,  by 
certain  statutes,  courts  may  grant  an  ad- 
ministrator power  to  sell,  lease,  or  mortgage 
land,  when  the  personal  estate  of  the  de- 
ceased is  not  sufficient  to  pay  his  debts.  1 
Bradf.  Surr.  N.  Y.  10.  182,  234;  2  id.  50, 122, 
157;  29  Ala.  n.  s.  210,  542;  4  Mich.  308;  4 
Ind.  468;  18  III.  519.  The  purchasers  at 
such  a  sale  get  aa  full  a  title  as  if  they  had 
been  distributees;  but  no  warranty  can  be 
implied  by  the  silence  of  the  administrator. 

2  Stockt.  N.  J-.  206 ;  20  Ga.  588 ;  13  Tex.  322 ; 
30  Miss.  147,  502;  31  id.  348,  430.  And  a 
fraudulent  sale  will  be  annulled  by  the  court. 
16  N.  Y.  174;  2  Bradf.  Surr.  N.  Y.  200.  See 
Assets. 

Insolvent  estates  of  intestate  decedents  are 
administered  under  different  systems  pre- 
scribed by  the  statutes  of  the  various  states. 
4  R.  I.  41;  34  N.  H.  124,  381;  35  id.  484;  1 
Sneed,  Tenn.  351.  See,  generally,  Raff;  Red- 
field;  Toller;  "Williams;  Willard  on  Exe- 
cutors ;  Blackstone ;  Kent,  Commentaries ; 
Story,  Conflict  of  Laws ;  Domicil;  Conflict 
or  Laws. 

Of  Government.  The  management  of 
the  executive  department  of  the  govern- 
ment. 

Those  charged  with  the  management  of 
the  executive  department  of  the  govern- 
ment. 

ADMINISTRATOR.  A  person  author- 
ized to  manage  and  distribute  the  estate  of 
an  intestate,  or  of  a  testator  who  has  no  ex- 
ecutor. 

In  English  law,  administrators  are  the  officers 
of  the  Ordinary  appointed  by  him  in  pursuance 
of  the  statute,  and  their  title  and  authority  are  de- 
rived exclusively  from  the  ecclesiastical  judge,  by 
grants  called  letters  of  administration.  Williams, 
Ex.  331.  At  first  the  Ordinary  was  appointed  ad- 
ministrator under  the  statute  of  Westm.  2d.  Next, 
the  31  Edw.  III.  o.  11  required  the  Ordinary  to 
appoint  the  next  of  kin  and  the  relations  by  blood 
of  the  deceased.  Next,  under  the  21  Hen.  VIII., 
he  could  appoint  the  widow,  or  next  of  kin,  or  both 
at  his  discretion. 

3.  The  appointment  of  the  administrator 
must  be  lawfully  made  with  his  consent,  and 
by  an  officer  having  jurisdiction.  If  an  im- 
proper administrator  be  appointed,  his  acts 
are  not  void  ah  initio,  but  are  good,  usually, 
until  his  power  is  rescinded  by  authority. 
But  they  are  void  if  a  will  had  been  made, 
and  a  competent  executor  appointed  under 
xt.  8  Cranch,  23;  11  Mass.  512;  21  Barb. 
N.  Y.  311 ;  1  Dane,  Abr.  556-561.  But,  in 
general,  anybody  can  be  administrator  who 
can  make  a  contract      An  infa"t  m  feme  co- 


vert cannot.  So,  improvident  persons,  drunk' 
ards,  gamblers,  and  the  like,  are  disqualified 
by  statute.    6  N.  Y.  443  ;  14  id.  449. 

Persons  holding  certain  relations  tc  the 
intestate  are  considered  as  entitled  to  an  ap- 
pointment to  administer  the  estate  in  esta- 
blished order  of  precedence. 

3.  Order  of  appointment. — First  in  order 
of  appointment. — The  husband  has  his  wife's 
personal  property,  and  takes  out  administra- 
tion upon  her  estate.  But  in  some  states  it 
is  not  granted  to  him  unless  he  is  to  receive 
the  property  eventually.  So  the  widow  can 
ordinarily  claim  sole  administration,  though 
in  the  discretion  of  the  judge  it  may  bo  re- 
fused her,  or  she  may  be  joined  with  another. 
2  Blackstone,  Comm.  504;  "Williams,  Ex.  342; 
18  Pick.  Mass.  26 ;  10  Md.  52. 

Second  in  order  of  appointment  are  the 
next  of  kin.  Kinship  is  computed  by  the 
civil-law  rule.  The  English  order,  which  is 
adopted  in  some  states,  is,  frst,  husband  or 
wife;  secojwi,  sons  or  daughters;  third,  grsmi- 
sons  or  granddaughters ;  fourth,  great-grand- 
sons or  great-granddaughters;  ffih,  father 
or  mother ;  sixth,  brothers  or  sisters ;  seventh, 
grandparents ;  eighth,  uncles,  aunts,  nephews, 
nieces,  &c.  1  Atk.  Ch.  454 ;  1  P.  "Will.  Ch.  41 ; 
2  Add.  Ecol.  352  ;  24  Eng.  L.  &  Eq.  593  ;  12 
La.  Ann.  610;  2  Kent,  Comm.  514. 

In  New  York  the  order  is,  the  widow ;  the 
children ;  the  father ;  the  brothers  ;  the  sis- 
ters ;  the  grandchildren ;  any  distributee  being 
next  of  kin.  2  N.  Y.  Rev.  Stat.  74 ;  1  Bradfi 
Surr.  N.  Y.  64,  200,  259 ;  2  id.  281,  322;  4  id. 
13,  173. 

"When  two  or  three  are  in  the  same  degree, 
the  probate  judge  or  surrogate  may  decide 
between  them ;  and  in  England  he  is  usually 
guided  by  the  wishes  of  the  majority  of  those 
interested.  This  discretion,  however,  is  con- 
trolled by  certain  rules  of  priority  concerning 
equigradal  parties,  which  custom  or  statute 
has  made.  Males  are  generally  preferred  to 
females,  though  from  no  superior  right.  Elder 
sons  are  preferred  to  younger,  usually,  and 
even  when  no  doctrine  of  primogeniture  sub- 
sists. So  solvent  persons  to  insolvent,  though 
the  latter  may  administer.  So  business  men 
to  others.  So  unmarried  to  married  women. 
So  relations  of  the  whole  blood  to  those  of  the 
half  blood.  So  distributees  to  all  other  kins- 
men. 

The  appointment  in  all  cases  is  voidable 
when  the  court  did  not  give  a  chance  to  all 
parties  to  come  in  and  claim  it.  In  Massa- 
chusetts an  administrator  cannot  be  appointed 
within  thirty  days,  so  as  to  deprive  the  widow 
and  the  next  of  kin.  In  general,  see  "Williams, 
Ex.  251 ;  I  Salk.  36  ;  15  Barb.  N.  Y.  302 ;  6 
N.  Y.  443  ;  5  Cal.  63 ;  4  Jones,  No.  C.  274. 

4.  Third  in  order  of  appointment. — Cre- 
ditors (and,  ordinarily,  first  the  largest  one) 
have  the  next  right.  To  prevent  fraud,  a  cre- 
ditor may  be  appointed  when  the  appointee 
of  the  two  preceding  classes  does  not  aci 
within  a  reasonable  time.  In  the  United 
States  a  creditor  may  make  oath  of  his  ac- 
count to  prove  his  debt,  but  no  rule  esta- 
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blishes  the  size  of  the  debt  necessary  to  be 
proved  before  appointment.  1  Cush.  Mass.  525. 
After  creditors,  any  suitable  person  may  be 
appointed.  Generally,  consuls  adtainister  for 
deceased  aliens ;  but  this  is  by  custoiu  only, 
and  in  England  there  is  no  such  rule. 

Co-administrators,  iu  general,  mnstbe  joined 
in  suing  and  in  being  sued ;  but,  like  execu- 
tors, the  acts  of  each,  in  the  delivery,  gift, 
sale,  payment,  possession,  or  release  of  the 
intestate's  goods,  are  the  acts  of  all,  for  they 
have  joint  power.  Bacon,  Abr.  Ex.  C  4;  11 
Tiner,  Abr.  358 ;  Comyns,  Dig.  Administration 
(B  12) ;  1  Dane,  Abr.  383  ;  2  Litt.  Ky.  315. 
If  one  is  removed  by  death,  or  othervrise,  the 
■whole  authority  is  vested  in  the  survivors.  6 
Yerg.  Tenn.  167 ;  5  Gray,  Mass.  341 ;  29  Penn. 
St.  265.  Each  is  liable  only  for  the  assets  which 
have  come  to  his  own  hands,  and  is  not  liable 
for  the  torts  of  others  except  when  guilty  of 
negligence  or  connivance.  I  Strange,  20 ;  2 
Ves.  Ch.  267  ;  2  Moll.  c.  156 ;  8  Watts  &  S. 
Penn.  143 ;  8  Ga.  388 ;  5  Conn.  19 ;  24  Penn. 
St.  413;  4  Wash.  C.  C.  186;  3  Sandf.  Ch. 
N.  Y.  99 ;  3  Rich,  Eq.  So.  C.  132.  As  to  the 
several  powers  of  each,  see  10  Ired.  No.  C.  263 ; 
9  Paige,  Ch.  N.  Y.  52;  35  Me.  279;  4  Ired.  No. 
C.  271 ;  28  Penn.  St.  471 ;  20  Barb.  N.  Y.  91 ; 
16  111.329. 

5.  The  duty  of  an  administrator  is  in  gene- 
ral to  do  the  things  set  forth  in  his  bond ;  and 
for  this  he  is  generally  obliged  to  give  secu- 
rity. Williams,  Ex.  439,  Am.  notes ;  4  Yerg. 
Tenn.  20;  5  Gray,  Mass.  67.  He  must  pub- 
lish a  notice  of  his  appointment,  as  the  law 
directs.  Usually  he  must  render  an  inven- 
tory. In  practice,  book  accounts  and  unli- 
quidated damages  are  not  inventoried,  but 
debts  evidenced  by  mercantile  paper,  bonds, 
notes,  &c.,  are.  1  Stockt.  N.  J.  572 ;  23  Penn. 
St.  223. 

He  must  collect  the  outstanding  claims  and 
convert  property  into  money.  2  Kent,  Comm. 
415  ;  18  Miss.  404 ;  Taml.  279  ;  1  Mylne  & 
C.  Ch.  8  ;  6  Gill  &  J.  Md.  171 ;  4  Edw.  Ch. 
N.  Y.  718;  4  Fla.  112 ;  20  Barb.  N.  Y.  100 ; 
25  Miss.  422.  As  to  what  constitutes  assets, 
see  Assets. 

For  this  purpose  he  acquires  a  property  in 
the  assets  of  the  intestate.  His  right  is  not 
a  personal  one,  but  an  incident  to  his  ofice. 
9  Mass.  74,  352;  16  N.  Y.  278.  He  owns  all 
Lis  intestate's  personal  property  from  the  day 
of  death,  and  for  any  cause  of  action  accru- 
ing after  that  day  may  sue  in  his  own  name. 
Williams,  Ex.  747  ;  4  Hill,  N.  Y.  57  ;  17  Vt. 
176;  4  Mich.  170,  132;  26  Mo.  76.  This 
happens  by  relation  to  the  day  of  death.  12 
Mote.  Mass.  425 ;  7Jur.  492;  18  Ark.  424; 
34  N.  H.  407.  An  administrator  is  a  trustee, 
who  holds  the  legal  property  but  not  the 
equitable.  If  he  is  a  debtor  to  the  estate, 
and  denies  the  debt,  he  may  be  removed; 
but  if  he  inventories  it,  it  is  cancelled  by  the 
giving  of  his  bond.     11  Mass.  268. 

6.  He  may  declare,  as  administrator,  wher- 
ever the  money  when  received  will  be  assets ; 
and  he  may  sue  on  a  judgment  once  obtained, 
as  if  the  debt  were  his  own.     He  may  sum- 


mon supposed  debtors  or  holders  of  his  intes- 
tate's property  to  account,  and  has  the  right 
to  an  investigation  in  equity.  In  equity  he 
may  recover  fraudulently-conveyed  real  es- 
tate, for  the  benefit  of  creditors.  He  may 
also  bind  the  estate  by  arbitration.  4  Harr. 
N.  J.  457 ;  35  Me.  357.  He  may  assign  notes, 
&c.  See  35  N.  H.  421 ;  28  Vt.  661 ;  2  Stockt. 
N.  J.  320  ;  29  Miss.  70  ;  3  Ind.  369  ;  18  111. 
116  ;  28  Penn.  St.  459 ;  2  Patt.  &  H.  Va.  462; 

1  Sandf.  N.  Y.  132.  Nearly  all  debts  and  ac- 
tions survive  to  the  administrator.  But  he 
has  no  power  over  the  firm's  assets,  when 
his  intestate  is  a  partner,  until  the  debts  are 
paid.  1  Bradf.  Surr.  N.  Y.  24, 165.  He  must 
pay  the  intestate's  debts  in  the  order  pre- 
scribed by  law.  There  is  no  universal  order 
of  payment  adopted  in  the  United  States ;  but 
debts  of  the  last  sickness  and  the  funeral  are 
preferred  debts  everywhere.  Bacon,  Abr. 
Ex.  L  2;  Williams,  Ex.  679,  1213  ;  2  Kent, 
Comm.  416 ;  4  Leigh,  Va.  35  ;  10  B.  Monr. 
Ky.  147;  7  Ired.  Eq.  No.  C.  62;  23  Miss. 
228. 

Next  to  these,  as  a  general  rule,  debts  due 
the  state  or  the  United  States  are  privileged. 
The  act  of  burial  and  its  accompaniments  may 
be  done  by  third  parties  who  have  a  preferred 
claim  therefor,  if  reasonable.  3  Nev.  &  M 
512 ;  8  Ad.  &  E.  348.  But  the  amount  is 
often  disputed.  1  Barnew.  &  Ad.  260 ;  R.  M. 
Charlt.  Ga.  56.  If  the  administrator  pays 
debts  of  a  lower  degree  first,  he  will  be  liable 
out  of  his  own  estate  in  case  of  a  deficiency 
of  assets.    2  Kent,  Comm.  419. 

■y.  The  statute  prescribes  a  fixed  time  with- 
in which  the  administrator  must  ascertain  the 
solvency  of  the  estate.  During  this  time  he 
cannot  be  sued,  unless  he  waives  the  right. 

2  Nott  &  M'C.  So.  0.  259;  2  Du.  N.  Y.  160;  6 
McLean,  C.  C.  443.  And  if  the  commissioner 
deems  the  estate  insolvent,  parties  dissatisfied 
may  resort  to  a  court  and  jury.  If  the  admi- 
nistrator makes  payments  erroneously,  sup- 
posing the  estate  to  be  solvent,  he  may  re- 
cover them,  it  being  a  mistake  of  facts.  3 
Pick.  Mass.  261 ;  2  Gratt.  Va.  319.  In  some 
states,  debts  cannot  be  brought  in  before  due, 
if  the  estate  is  solvent. 

The  administrator  may  plead  the  statute 
of  limitations,  but  he  is  not  bound  to,  if  satis- 
fied that  the  debt  is  just.  1  Whart.  Penn.  66 ; 
1  Atk.  Ch.  526 ;  9  Dowl.  &  R.  40 ;  11  N.  H. 
208;  3  Mete.  Mass.  369;  9  Mo.  262;  28  Ala. 
N.  s.  484 ;  10  Md.  242 ;  23  Penn.  St.  95  ;  8 
How.  402 ;  10  Humphr.  Tenn.  301 ;  4  Fla. 
481.  He  is,  in  some  states,  chargeable  with 
interest,  ^TO<,  when  he  receives  it  upon  assets 
put  out  at  interest;  second,  when  he  uses  them 
himself;  third,  when  he  has  large  debts  paid 
him  which  he  ought  to  have  put  out  at  inte- 
rest. 5  N.  H.  497 ;  1  Pick.  Mass.  530 ;  13 
Mass.  232.  In  some  cases  of  need,  as  to  re* 
lieve  an  estate  from  sale  by  the  mortgagee, 
he  may  lend  the  estate-money  an,d  charge 
interest  thereon.  10  Pick.  Mass.  77.  The 
widow's  support  is  usually  decreed  by  the 
judge.  But  the  administrator  is  not  liabl<* 
for  the  education  of  infant  children,  or  fri 


ADMINISTRATOR 


87 


ADMIRALTY 


mourning-apparel  for  relatives  and  friends 
of  the  deceased.  11  Paige,  Ch.  N.  Y.  265 ; 
11  Serg.  &  R.  Penn.  16. 

Me  must  distribute  the  residue  amongst 
those  entitled  to  it  undeif  direction  of  the 
court  and  according  to  law,  deducting  the 
amo-iUt  of  any  advancements.  10  Watts, 
Penn.  54,  11  Johns.  N.  Y.  91;  6  Ired.  No. 
0.4. 

The  great  rule  is,  that  personal  property  is 
regulated  by  the  law  of  the  domicile.  The 
rights  of  the  distributees  vest  as  soon  as  the 
intesttite  dies,  but  cannot  be  sued  for  till  the 
lapse  of  the  statute  period  of  distribution. 
See  118th  Novel  of  Justinian,  Cooper's  trans. 
393 ;  2  P.  Will.  Ch.  447 ;  2  Story,  Eq.  Jur.  ? 
1205 ;  20  Pick.  Mass.  670 ;  12  Cush.  Mass.  282 ; 
31  Miss.  556.  See  Distkibutiom  ;  Conflict 
OF  Laws. 

8.  The  liability  of  an  administrator  is  in 

general  measui^ed  by  the  amount  of  assets, 
n  his  contracts  he  may  render  himself  liar 
ble  personally  by  his  own  contracts,  or  as 
administrator  merely,  according  to  the  terms 
of  his  promise.  7  Taunt.  581 ;  7  Barnew.  & 
0.  450.  But  to  make  him  liable  personally 
for  contracts  about  the  estate,  a  valid  con- 
sideration must  be  shown.  Yelv.  11;  3  Sim. 
Ch.  543  ;  2  Brod.  &  B.  460.  And,  in  gene- 
ral, assets  or  forbearance  will  form  the  only 
consideration.  5  Mylne  &  C.  Ch.  71 ;  9  Wend. 
N.  Y.  273  ;  13  id.  557.  But  a  bond  of  itself 
imports  consideration ;  and  hence  a  bond 
given  by  administrators  to  submit  to  arbi- 
tration IS  binding  upon  them  personally.  8 
Johns.  N.Y.  120;  22  Miss.  161. 

An  administrator  is  liable  for  torts  and 
for  gross  negligence  in  managing  his  intes- 
tate's property.  This  species  of  misconduct 
is  called  in  law  a  devastavit.  2  Williams,  Ex. 
1529  ;  4  Hayw.  Tenn.  134 ;  1  Dev.  Eq.  No.  C. 
516.  Such  is  negligence  in  collecting  notes  or 
debts,  2  Green,  Ch.  N.  J.  300 ;  an  unneces- 
sary sale  of  property  at  a  discount,  8  Gratt. 
Va.  140 ;  paying  undue  funeral  expenses,  1 
Barnew.  &  Ad.  260;  2  Carr.  &  P.  207  ;  and 
the  like  mismanagements.  So  he  may  be 
liable  for  not  laying  out  assets  for  the  bene- 
fit of  the  estate,  or  for  turning  the  money  to 
his  own  profit  or  advantage.  In  such  cases 
he  is  answerable  for  both  principal  and  in- 
terest. In  England  he  may  be  charged  with 
increased  interest  for  money  withheld  by 
fraud,  2  Cox,  Ch.  113  ;  4  Ves.  Ch.  620;  and 
he  is  sometimes  made  chargeable  with  com- 
pound interest  in  this  country.  10  Pick.  Mass. 
77.  Finally,  a  refusal  to  account  for  funds, 
or  an  unreasonable  delay  in  accounting, 
raises  a  presumption  of  a  wrongful  use  of 
thetn.  5  l)an.  Ky.  70 ;  6  Gill  &  J.  Md.  186 ; 
Williams,  Ex.  1567. 

9.  An  administrator  gets  no  pay  in  Eng- 
land, 3  Mer.  24 ;  but  in  this  country  he  is 
paid  in  proportion  to  his  services,  and  all 
reasonable  expenses  are  allowed  him.  If  too 
small  a  compensation  be  awarded  him,  he 
may  appeal  to  a  common-law  court.  1  Edw. 
Ch.  N.  Y.  195  ;  4  Whart.  95  ;  20  Barb.  N.  Y. 
•*l.  11  Md.  4lS  ;  3  Cal.  287 ;  7  Ohio  St.  143. 


He  cannot  buy  the  estate,  or  any  part  of  it, 
when  sold  by  a  common  auctioneer  to  pay 
debts ;  but  he  may  when  the  auctioneer  is  a 
state  officer,  and  the  sale  public  and  bona 
■fide.  2  Patt.  &  H.  Va.  7 1 ;  9  Mass.  75 ;  4  Ind. 
355  ;  6  Ohio  St.  189. 

ADMIRAL  (Fr.  amiral).  A  high  officer 
or  magistrate  that  hath  the  government  of 
the  king's  navy,  and  the  hearing  of  all  causes 
belonging  to  the  sea.  Cowel.  See  Admi- 
ralty. 

The  rank  of  admiral  has  not  existed  in  the  United 
States  navy  since  its  reorganization  under  the  pre- 
sent constitution.  By  statiite  of  July  16, 1862,  the 
active  lists  of  line-officers  of  the  navy  were  divided 
into  nine  grades,  of  which  the  highest  is  that  of  rear- 
admiral. 

ADMIRAIiTT.  A  court  which  has  a  very 
extensivejurisdictionof  maritime  causes,  civil 
and  criminal. 

On  the  revival  of  commerce  after  the  fall  of  the 
Western  empire,  and  the  conquest  and  settlement 
by  the  barbarians,  it  became  necessary  that  some 
tribunal  should  be  established  that  might  hear  and 
decide  causes  that  arose  out  of  maritime  commerce. 
The  rude  courts  established  by  the  conquerors  had 
properly  jurisdiction  of  controversies  that  arose  on 
land,  and  of  matters  pertaining  to  land,  that  being 
at  the  time  the  only  property  that  was  considered 
of  value.  To  supply  this  want,  which  was  felt  by 
merchants  and  not  by  the  government  or  the  peo- 
ple -at  large,  on  the  coast  of  Italy  and  the  north- 
ern shores  of  the  Mediterranean  a  court  of  consuls 
was  established  in  each  of  the  principal  maritime 
cities.  Contemporaneously  with  the  establishment 
of  these  courts  grew  up  the  customs  of  the  sea, 
partly  borrowed,  perhaps,  from  the  Roman  law,  a 
copy  of  which  had  at  that  time  been  discovered 
at  Amalfi,  but  more  out  of  the  usage  of  trade  and 
the  practice  of  the  sea.  These  were  collected  from 
time  to  time,  embodied  in  the  form  of  a  code,  and 
published  under  the  name  of  the  Conaolato  del 
Mare.  The  first  collection  of  these  customs  is  said 
to  be  as  early  as  the  eleventh  century;  but  the  ear- 
liest authentic  evidence  we  have  of  their  existence 
is  their  publication,  in  1266,  by  Alphonso  X.,  King 
of  Castile.     1  Pardessus,  Low  MaHtimea,  201. 

3-  On  Christmas  of  eaeh  year,  the  principal  mer- 
chants made  choice  of  judges  for  the  ensuing  year, 
and  at  the  same  time  of  judges  of  appeal,  and  their 
courts  had  jurisdiction  of  all  causes  that  arose  out 
of  the  custom  of  the  sea,  that  is,  of  all  maritime 
causes  whatever.  Their  judgments  were  carried 
into  execution,  under  proper  ofBcers,  on  all  mova- 
ble property,  ships  as  well  as  other  goods,  but  an 
execution  from  these  courts  did  not  rilu  against 
land.  Ord&nnance  de  Yalentia,  1283,  c.  1,  ^§  22, 
23. 

When  this  species  of  property  came  to  be  of  suf- 
ficient importance,  and  especially  when  trade  on 
the  sea  became  gainful  and  the  merchants  began 
to  grow  rich,  their  jurisdiction,  in  most  maritime 
states,  was  transferred  to  a  court  of  admiralty ;  and 
this  is  the  origin  of  admiralty  jurisdiction.  The- 
admiral  was  originally  more  a  military  than  a  civil 
ofiicer,  for  nations  were  then  more  warlike  than' 
commercial.  Ordonnance  de  Louis  SIV.,  liv.  1 ;  2 
Brown,  Civ.  &  Adm.  Law,  c.  1.  The  court  had  ju- 
risdiction of  all  national  affairs  transacted  at  sea, 
and  particularly  of  prize;  and  to  this  was  added 
jurisdiction  of  all  controversies  of  a  private  cha- 
racter that  grew  out  of  maritime  employment  and 
commerce;  and  this,  as  nations  grew  more  com- 
mercial, became  in  the  end  its  most  important  ju- 
risdiction. 

3.  The  admiralty  is,  therefore,  properly  the  sue- 
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ijessor  uf  the  consular  courts,  which  were  emphati- 
cally the  courts  of  merchants  and  sea-going  per- 
sons. The  most  trustworthy  account  of  the  juris- 
diction thus  transferred  is  given  in  the  Ordonnance 
dejjouis  XIV.j  published  in  1631.  This  was  com- 
piled, under  the  inspiration  of  his  great  minister 
Colbert,  by  the  most  learned  men  of  that  age,  from 
information  drawn  from  every  part  of  Europe,  and 
was  universally  received  at  the  time  as  an  authori- 
tative exposition  of  the  common  maritime  law. 
Valin,  Preface  to  his  Commentaries^  3  Kent,  Gomm. 
16.  The  changes  made  in  the  Code  de  Commerce 
and  in  the  other  maritime  codes  of  Europe  are  un- 
important and  inconsiderable.  This  ordinance  de- 
scribes the  jurisdiction  of  the  admiralty  courts  as 
embracing  all  maritime  contracts  and  torts  arising 
from  the  building,  equipment,  and  repairing  of  ves- 
sels, their  manning  and  victualling,  the  govern- 
ment of  their  crews  and  their  employment,  whether 
by  charter-party  or  bill  of  lading,  from  bottomry 
and  insurance.  This  was  the  general  jurisdiction 
of  the  admiralty;  it  tools  all  the  consular  jurisdic- 
tion which  was  strictly  of  a  maritime  nature  and 
related  to  the  building  and  employment  of  vessels 
at  sea. 

In  English  Law.  The  court  of  the  ad- 
miral. 

4.  This  court,  as  at  present  organized,  was  erected 
by  Edward  III.  It  was  held  by  the  Lord  High 
Admiral,  whence  it  was  called  the  High  Court  of 
Admiralty,  or  before  his  deputy,  the  Judge  of  the 
Admiralty,  by  which  latter  officer  it  has  for  a  long 
time  becu  exclusively  held.  It  sits  as  two  courts, 
with  separate  commissions,  known  a.s  the  Instance 
Court  and  the  Prize  Court,  the  former  of  which  is 
commonly  intended  by  the  term  admiralty.  At  its 
origin  the  jurisdiction  of  this  court  was  very  ex- 
tensive, embracing  all  maritime  matters.  By  the 
statutes  13  Rich.  II.  o.  5,  and  15  Rich.  II.  c.  3, 
especially  as  explained  by  the  common-law  courts, 
their  jurisdiction  was  much  restricted.  A  violent 
and  long-continued  contest  between  the  admiralty 
and  common-law  courts  resulted  in  the  establish- 
ment of  the  restriction,  which  continued  until  the 
statutes  3  &  4  Vict.  c.  65  and  9  A  10  Vict.  c.  99 
materially  enlarged  its  powers.  See  2  Parsons, 
Marit.  Law,  479,  n. ;  1  Kent,  Comm.  Lcct.  XVII. ; 
2  Gall.  C.  C.  398 ;  12  Wheat.  611 ;  1  Baldw.  C.  C. 
644;  Dav.  Dist.  Ct.  93;  Prize  Coubt. 

5.  The  civil  jurisdiction  of  the  court  ex- 
tends to  torts  committed  on  the  liigh  seas,  in- 
cluding personal  batteries,  4  C.  Rob.  Adm.  73  ; 
collision  of  ships,  Abbott,  Shipp.  230 ;  resti- 
tution of  possession  from  a,  claimant  with- 
holding unlawfully,  2  Barnew.  &  C.  244 ;  1 
Hagg.  81,  240,  342  ;  2  Dods.  Adm.  38  ;  Edw. 
Adm.  242;  3  C.  Rob.  Adm.  93,  133,  213 ;  4 
id.  275,  287 ;  5  id.  155 ;  cases  of  piratical  and 
illegal  taking  at  sea  and  contracts  of  a  mari- 
time nature,  including  suits  between  part 
owners,  1  Hagg.  306  ;  3  id.  299  ;  1  Ld.  Raym. 
223 ;  2  id.  1235  ;  2  Barnew.  &  0.  248 ;  for 
mariners'  and  officers'  wages,  2  Ventr.  181 ; 

'  3  Mod.  379  ;    1  Ld.  Raym.  632 ;   2  id.  1206 ; 

2  Strange,  858,  937  ;  1  id.  707 ;  pilotage,  Ab- 
bott, Shipp.  198,  200 ;  bottomry  and  respon- 
dentia bonds,  6  Jur.  241 ;  3  Hagg.  Adm.  66; 

3  Term,  267  ;  2  Ld.  Raym.  982  ;  Rep.  temp. 
Holt,  48;  and  salyage  claims,  2  Hagg.  Adm. 
3  ;  3  0.  Rob.  Adm.  355 ;  1  W.  Rob.  Adm.  18. 

The  criminal  jurisdiction  of  the  court  has 
been  transferred  to  the  Central  Criminal 
Court  by  the  4  &  5  Will.  IV..  o.  36.  It  ex- 
tended to  all  crimes  and  offences  committed 


on  the  high  seas,  or  within  the  ebb  and  flov 
of  the  tide  and  not  within  the  body  of  a 
county. 

6.  The  first  step  in  the  process  in  a,  ple- 
nary action  may  be  the  arrest  of  the  person 
of  the  defendant,  or  of  the  ship,  vessel,  or 
furniture ;  in  which  cases  the  defendant 
must  find  bail,  or  fidejussors  in  the  nature 
of  bail,  and  the  owner  must  give  bonds  or 
stipulations  equal  to  the  value  of  the  vessel 
and  her  immediate  earnings;  or  the  first 
step  may  be  a  monition  to  the  defendant. 
In  1840,  the  form  of  proceeding  in  this  court 
was  very  considerably  changed.  The  advo- 
cates, surrogates,  and  proctors  of  the  Court 
of  Arches  were  admitted  to  practice  there; 
the  proceedings  generally  were  assimilated 
to  those  of  the  common-law  courts,  particu- 
larly in  respect  of  the  power  to  take  vivd 
voce  evidence  in  open  court ;  power  to  com- 
pel the  attendance  of  witnesses  and  the  pro- 
duction of  papers ;  to  ordering  issues  to  be 
tried  in  any  of  the  courts  of  Nisi  Prius,  and 
allowing  bills  of  exception  on  the  trial  of 
such  issues,  and  the  grant  of  power  to  admi- 
ralty to  direct  a  new  trial  of  such  issues ;  to 
make  rules  of  court,  and  to  commit  for  con- 
tempt. The  judge  may  have  the  assistance 
of  a  jury,  and  in  suits  for  collision  he  usually 
decides  upon  his  own  view  of  the  facts  and 
law,  after  having  been  assisted  by,  and  hear- 
ing the  opinion  of,  two  or  more  Trinity  mas- 
ters.    ' 

'y.  A  court  of  admiralty  exists  in  Ireland ; 
but  the  Scotch  court  was  abolished  by  1  Will. 
IV.  u.  69.     See  Vice-Admiralty  Courts. 

In  American  Law.  A  tribunal  exercis- 
ing jurisdiction  over  all  maritime  contracts, 
torts,  injuries,  or  offences.  2  Parsons,  Marit. 
Law,  508. 

The  court  of  original  admiralty  jurisdiction  in 
the  United  States  is  the  United  States  District 
Court.  From  this  court  causes  may  be  removed, 
in  certain  eases,  to  the  Circuit,  and  ultimately  to 
the  Supreme,  Court.  After  a  somewhat  protracted 
contest,  the  jurisdiction  of  admiralty  has  been  ex- 
tended beyond  that  of  the  English  admiralty  court, 
and  is  said  to  be  coequal  with  that  of  the  English 
court  as  defined  by  the  statutes  of  Rich.  II.,  under 
the  construction  given  them  by  the  contemporane- 
ous or  immediately  subsequent  courts  of  admiralty. 
2  Parsons,  Marit.  Law,  508.  See  2  Gall.  C.  C.  398; 
Dav.  Dist.  Ct.  93 ;  3  Mas.  C.  C.  28  ;  1  Stor.  C.  C. 
244;  2  id.  176;  12  Wheat.  611;  2Cranch,  406;  4 
id.  444;  3  Dall.  297;  6  How.  344;  17  id.  399,  477; 
18  id.  267;  19  id.  82,  239;  20  id.  296,  583. 

8.  Its  civil  jurisdiction  extends  to  cases  of 
salvage,  2  Cranch,  240 ;  1  Pet.  511 ;  12  id. 
72  ;  bonds  of  bottomry,  respondentia,  or  hy- 
pothecation of  ship  and  cargo,  1  Curt.  C.  C, 
340 ;  3  Sumn.  C.  C.  228 ;  1  Wheat.  96 ;  4 
Cranch,  328  ;  8  Pet.  538  ;  18  How.  63 ;  sea- 
men's wages,  2  Parsons,  Marit.  Law,  509; 
seizures  under  the  laws  of  impost,  naviga- 
tion, or  trade,  1  D.  S.  Stat,  at  Large,  76 ; 
cases  of  prize  or  ransom,  3  Dall.  6  ;  charter- 
parties,  1  Sumn.  C.  C.  551 ;  2  id.  589 ;  2  Stor. 
C.  C.  81 ;  Ware,  Dist.  Ct.  149 ;  contracts  of 
affreightment  between  different  states  or  fo- 
reign ports,  2  Curt.  C.  C.  271 ;  2  Sumn.  C.  C. 
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567  ;  Ware,  Dist.  Ct.  188,  263,  322 ;  6  How. 
S44 ;  contracts  for  conveyance  of  passengers, 
16  How.  469 ;  1  Blatchf.  C.  C.  560,  569 ;  1 
Abbott,  Adm.  48  ;  1  Newb.  Adm.  494 ;  con- 
tracts with  material-men,  4  Wheat.  438 ;  see 
20  How.  393  J  21  Bost.  Law  Rep.  601 ;  jetti- 
sons, maritime  contributions,  and  averages, 
6  McLean,  C.  C.  573 ;  7  How.  729 ;  19  id. 
162 ;  21  Bost.  Law  Rep.  87,  96 ;  pilotage,  1 
Mas.  C.  C.  508:  10  Pet.  108;  12  How.  299 ; 
see  2  Paine,  C.  C.  131 ;  9  Wheat.  1,  207  ;  R. 
M.  Charlt.  Ga.  302,  314;  8  Mete.  Mass.  332; 
4  Bost.  Law  Rep.  20 ;  surveys  of  ship  and 
cargo.  Story,  Const.  ?  1665 ;  5  Mas.  C.  G.  465 ; 
10  Wheat.  411 ;  but  see  2  Parsons,  Marit. 
Law,  511,  n. ;  and  generally  to  all  assaults 
and  batteries,  damages,  and  trespasses,  oc- 
curring on  the  high  seas.  2  Parsons,  Marit. 
Law ;  see  2  Silmn.  C.  C.  1. 

9.  Its  criminal  jurisdiction  extends  to  all 
crimes  and  offences  committed  on  the  high 
seas  or  beyond  the  jurisdiction  of  any  country. 
See,  as  to  jurisdiction  generally,  the  article 
Courts  op  the  United  States,  ^i  71-89, 
5'y-62. 

A  civil  suit  is  commenced  by  filing  a  libel, 
upon  which  a  warrant  for  arrest  of  the  per- 
son, or  attachment  of  his  property  if  he  can- 
not be  found,  even  though  in  the  hands  of 
third  persons,  or  a  simple  monition  to  appear, 
may  issue ;  or,  in  suits  in  rem,  a  warrant  for 
the  arrest  of  the  thing  in  question ;  or  two 
or  more  of  these  separate  processes  may  be 
combined.  Thereupon  bail  or  stipulations 
are  taken  if  the  party  offer  them. 

In  most  cases  of  magnitude,  oral  evidence 
is  not  taken;  but  it  may  be  taken,  and  it  is 
the  general  custom  to  hear  it  in  cases  where 
Bmaller  amounts  are  involved.  The  decrees 
are  made  by  the  court  without  the  interven- 
tion of  a  j  ury. 

In  criminal  cases  the  proceedings  are  simi- 
lar to  those  at  common  law. 

Consult  the  article  Courts  of  the  United 
States,  §J  Tl-89:  Conkling;  Dunlap,  J.d- 
m  Walty  Practice ;  Sergeant ;  Story,  Constitu- 
lion;  Abbott,  Shipping;  Parsons,  Maritime 
Liie;  Kent,  Commentaries;  and  the  follow- 
ing cases,  viz.:  2  Gall.  0.  C.  398 ;  5  Mas.  C. 
C  465 ;  Dav.  Dist.  Ct.  93 ;  1  Baldw.  C.  C. 
524 ;  4  How.  447 ;  6  id.  378 ;  12  id.  443 ;  20 
id.  296,  393,  583 ;  21  id.  244,  248;  23  id.  209, 
491. 

ADMISSIOIT  (Lat.  ad,  to,  mittere,  to 
send). 

In  Practice.  The  act  by  which  attorneys 
aiid  counsellors  become  recognized  as  officers 
of  the  court  and  are  allowed  to  practise.  The 
qualifications  required  vary  widely  in  the  dif- 
ferent states. 

In  Corporations  or  Companies.  The 
act  of  a  corporation  or  company  by  which  an 
individual  acquires  the  rights  of  a  member 
of  such  corporation  or  company. 

In  trading  and  joint-stock  corporations  no 
vote  of  admission  is  requisite ;  for  any  person 
who  owns  stock  therein,  either  by  original 
subscription  or  by  conveyance,  is  in  general 
entitled  to,  and  cannot  be  refused,  the  rights 


and  privileges  of  a  member.    3  M  -^s.  364 ; 
Dougl.  524 ;  1  Mann.  &  R.  529. 

All  that  can  be  required  of  the  person  de- 
manding a  transfer  on  the  books  is  to  prove 
to  the  corporation  his  right  to  the  property. 
See  8  Pick.  Mass.  90. 

In  a  mutual  insurance  company  it  has 
been  held  that  a  person  may  become  a  mem- 
ber by  insuring  his  property,  paying  the 
Eremium  and  deposit-money,  and  rendering 
imself  liable  to  be  assessed  according  to  the 
rules  of  the  corporation.     2  Mass.  315. 

ADMISSION'S.  In  Evidence.  Conces- 
sions or  voluntary  acknowledgments  made  by 
a  party  of  the  existence  or  truth  of  certain 
facts. 

As  distinguished  from  confessions,  the  term  is 
applied  to  civil  transactions,  and  to  matters  of  fact 
in  criminal  cases  where  there  is  no  criminal  intent. 
See  Confessions. 

As  distinguished  from  consent,  an  admission  may 
be  said  to  be  evidence  furnished  by  the  party's  own 
act  of  his  consent  at  a  previous  period. 

2.  Direct,  called  also  express,  admissions 
are  those  which  are  made  in  direct  terms. 

Implied  admissions  are  those  which  result 
from  some  act  or  failure  to  act  of  the  party. 

Incidental  admissions  are  those  made  in 
some  other  connection,  or  involved  in  the  ad- 
mission of  some  other  fact. 

As  to  the  parties  by  whom  admissions 
must  have  been  made  to  be  considered  as 
evidence : — 

They  may  be  made  by  a  party  to  the  record, 
or  by  one  identified  in  interest  with  him.  9 
Barnew.  &  C.  535 ;  7  Term,  563 ;  1  Dall.  Penn. 
65.  Not,  however,  where  the  party  of  record 
is  merely  a  nominal  party  and  has  no  active 
interest  in  the  suit.  I  Campb.  392  ;  2  id.  561; 
2  Term,  763 ;  3  Barnew.  &  C.  421 ;  5  Pot.  580; 

5  Wheat.  277 ;  7  Mass.  131 ;  9  Ala.  n.  s.  791 ; 
20  Johns.  N.  Y.  142  ;  5  Gill  &  J.  Md.  134. 

3.  They  may  be  made  by  one  of  several 
having  a  joint  interest,  so  as  to  be  binding 
upon  all.  2Bingh.306;  Sid.  309;  8  Barnew. 

6  C.  36  ;  1  Stark.  488 ;  2  Pick.  Mass.  58 1 ;  3 
id.  291 ;  4  id.  382 :  1  M'Cord,  So.  C.  541 ;  1 
Johns.  N.Y.  3;  7  Wend.  N.  Y.  441;  4  Conn. 
336  ;  8  id.  268  ;  7  Me.  26  ;  5  Gill  &  J.  Md. 
144;  1  Gall.  C.  C.  635.  Mere  community 'of 
interest,  however,  as  in  case  of  co-exeoators, 

1  Greenleaf,  Ev.  ?  176 ;  4  Cow.  N.  Y.  493 ;  16 
Johns.  N.  Y.  277  ;  trustees,  3  Esp.  101 ;  co- 
tenants,  4  Cow.  N.  Y.  483 ;  15  Conn.  1,  is  not 
sufScient. 

The  interest  in  all  cases  must  have  sub- 
sisted at  the  time  of  making  the  admissions. 

2  Stark.  41 ;  4  Conn.  544 ;  14  Mass.  245  ;  5 
Johns.  N.  Y.  412 ;  1  Serg.  &  R.  Penn.  526  ;  9 
id.  47  ;  12  id.  328. 

They  may  be  made  by  any  persoij  interested 
in  the  subject-matter  of  the  suit,  though  the 
suit  be  prosecuted  in  the  name  of  another 
person  as  a  cestui  que  trust.  1  Wils.  257 ;  1 
Bingh.  45 ;  but  see  3  Nev.  &  P.  598 ;  6  Mann. 
&  G.  261,  on  indemnifving  creditor  in  an  ac- 
tion against  the  sheriff.  4  East,  584 ;  7  Carr. 
&  P.  629. 

4.  They  may  be  made  by  a  third  person, 


ADMISSIONS 


90 


ADOPTION 


a  stranger  to  the  suit,  where  the  issue  is 
substantially  upon  the  rights  of  such  a  per- 
son at  a  particular  time,  1  Greenleaf,  Ev.  | 
181 ;  2  Stark.  42 ;  or  who  has  been  expressly 
referred  to  for  information,  1  Campb.  366,  n. ; 
3  Oarr.  &  P.  532 ;  or  where  there  iS  a  privity 
as  ancestor  and  heir,  5  Barnew.  &  Ad.  223 ; 

1  Biugh.  N.  0.  430 ;  assignor  and  assigneOj 
54  Taunt.  16;  2  Pick.  Mass.  536;  2  Me.  242; 
10  id  24-1;  3  Rawle,  Penn.  437;  2  M'Cord, 
So.  C.  241 ;  17  Conn.  399 ;  intestate  and  ad- 
ministrator, 3  Bingh.  sr.  c.  291 ;  1  Taunt.  141 ; 

frantor  and  grantee  of  land,  4  Johns.  N.  Y. 
30;   7  Conn.  319;  4  Serg.  &  R.  Penn.  174, 
and  others. 

Tliey  may  be  made  by  an  agent,  so  as  to 
bind  the  principal.  Story,  Ag.  ^§  134-137,  so  far 
only,  however,  as  the  agent  has  authority,  1 
Greenleaf,  Ev.  J  114,  and  not,  it  would  seem, 
in  regard  to  past  transactions.  6  Mees.  &  W. 
Exch.  58;  11  Q.  B.  46;  7  Me.  421 ;  4  Wend. 
N.  Y.  394;  7  Harr.  &  J.  Md.  104;  19  Pick. 
Mass.  220;  8  Mete.  Mass.  141 

5.  Thus,  the  admissions  of  the  wife  bind 
the  husband  so  far  only  as  she  has  authority 
in  the  matter,  1  Esp.  142 ;  4  Campb.  92 ;  1 
Carr.  &  P.  621 ;  7  Term,  112 ;  and  so  the 
formal  admissions  of  an  attorney  bind  his 
client.  7Carr.  &P.  6;  1  Mees.  &  W.  Exch. 
508;  and  see  2  Carr.  &  K.  216;  3  C.  B.  608. 

Implied  admissions  may  result  from  as- 
sumed character,  1  Barnew.  &  Aid.  677 ;  2 
Campb.  513;  from  conduct,  2  Sim.  &  S.  Ch. 
600;  6  Carr.  &  P.  241;  9  Barnew.  &  C.  78; 
9  Watts,  Penn.  441 ;  from  acquiescence,  which 
is  positive  in  its  nature,  1  Sumn.  C.  C.  314;  4 
Fla.  340;  3Ma8.  C.  C.  81;  2Vt.  276;  from 
possession  of  documents,  in  some  cases.  5 
Carr.  &  P.  75;  2  Stark.  140;  25  State  Tr. 
120. 

6.  In  civil  matters,  constraint  will  not  avoid 
admissions,  if  imposition  or  fraud  were  not 
made  use  of.  As  to  the  rule  in  criminal  mat- 
ters, see  CoKFESSioNS. 

Admissions  made  in  treating  for  an  adjust- 
ment cannot  be  given  in  evidence  where  made 
under  faith  in  a  pending  treaty.  7  Bingh.  101; 

2  Campb.  106;  2  Pick.  Mass.  290;  4  id.  374; 
13Ga.  406. 

Judicial  admissions^  1  Greenleaf,  Ev«  ^  205 ; 

2  Campb.  341 ;  5  Mass.  365 ;  5  Pick.  Mass. 
285,  those  which  have  been  acted  on  by  others, 

3  Rob.  La.  243;  17  Conn.  355;  13  Jur.  253, 
and  in  deeds  as  between  parties  and  privies, 

4  Pet.  1;  6  id.  611,  are  conclusive  evidence 
against  the  party  making  them. 

It  frequently  occurs  in  practice,  that,  in 
Order  to  save  expenses  as  to  mere  formal 
pi  oof's,  the  attorneys  on  each  side  consent  to 
admit,  reciprocally,  certain  facts  in  the  cause 
without  calling  for  proof  of  them. 

These  are  usually  reduced  to  writing,  and 
the  attorneys  shortly  add  to  this  effect,  namely, 
"We  agree  that  the  above  facts  shall  on  the 
trial  of  this  cause  be  admitted,  and  taken  as 
proved  on  each  side;"  and  signing  two  copies 
now  called  "admissions"  in  the  cause,  each 
attorney  takes  one.  Gresley,  Eq.  Ev.  o.  2, 
p.  38. 


Tt.  In  Pleading.  The  acknowledgment  oi 
recognition  by  one  party  of  the  truth  of  some 
matter  alleged  by  the  opposite  party. 

In  EqCity. 

Partial  admissions  are  those  which  are  de^ 
livered  in  terms  of  uncertainty,  mixed  up  with 
explanatory  or  qualifying  circumstances. 

Plenary  admissions  are  those  which  admit 
the  truth  of  the  matter  without  qualification, 
whether  it  be  asserted  as  from  information 
and  belief  or  as  from  actual  knowledge. 

At  Law. 

In  all  pleadings  in  confession  and  avoid- 
ance, admission  of  the  truth  of  the  opposite 
party's  pleading  is  made.  Express  admis- 
sions may  be  made  of  matters  of  fact  only. 

8.  The  usual  mode  of  making  an  express 
admission  in  pleading  is,  after  saying  that 
the  plaintiff  ought  not  to  have  or  maintain 
his  action,  &c.,  to  proceed  thus,  "Because  he 
says  that,  although  it  be  true  that,"  &c.,  re- 
peating such  of  the  allegations  of  the  adverse 
party  as  are  meant  to  be  admitted.  Lawes, 
Civ.  Plead.  143,  144.  See  1  Chitty,  Plead 
600;  Archbold,  Civ.  Plead.  215. 

ADMITTANCE.  In  English  Law.  The 

act  of  giving  possession  of  a  copyhold  estate. 
It  is  of  three  kinds :  namely,  upon  a  volun- 
tary grant  by  the  lord,  upon  a  surrender  by 
the  former  tenant,  and  upon  descent. 

ADMITTENDO  IN  SOCIUM.  In 
English  Law.  A  writ  associating  certain 
persons  to  justices  of  assize. 

ADMONITION.  A  reprimand  from  a 
judge  to  a  person  accused,  on  being  dis- 
chargedj  warning  him  of  the  consequences  of 
his  conduct,  and  intimating  to  him  that, 
should  he  be  guilty  of  the  same  fault  for 
which  he  has  been  admonished,  he  will  be 
punished  with  greater  severity.     Merlin,  B4- 


The  admonition  was  authorized  as  a  spe- 
cies of  punishment  for  slight  misdemeanors. 

ADNEFOS.  The  son  of  a  great-great- 
grandson.     Calvinus,  Lex. 

ADNEFTIS.  The  daughter  of  a  great- 
great-granddaughter.     Calvinus,  Lex. 

ADNOTATIO  (Lat.  notare).  A  sub- 
scription or  signing. 

In  the  civil  law,  casual  homicide  was  excused  by 
the  indulgence  of  the  emperor,  signed  with  his  own 
sign-manual,  called  adiiotatio.  Code,  9.  16.  5 ;  4 
Sharswood,  Blackst.  Comm.  187. 

ADOLESCENCE.  That  age  which  fol- 
lows puberty  and  precedes  the  age  of  major- 
ity. It  commences  for  males  at  fourteen, 
and  for  females  at  twelve  years  completed, 
and  continues  till  twenty-one  years  com- 
plete. 

ADOPTION.  The  act  by  which  a  person 
takes  the  child  of  another  into  his  family,  and 
treats  him  as  his  own. 

A  juridical  act  creating  between  two  per- 
sons certain  relations,  purely  civil,  of  pater- 
nity and  filiation.     6  Demolombe,  I  1. 

Adoption  was  practised  in  the  remotest  antiquity, 
and  was  established  to  console  those  who  had  no 
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children  of  their  own.  Cioero  asks,  "  Quod  eat  Jus 
adoptioniB  f  nempe  ut  is  adoptit,  qui  neque  proere- 
are  jam  laberoi  poesit,  et  cum  potuerit,  sit  expertus." 
At  Athens,  he  who  had  adopted  a  son  was  not  at 
liberty  to  marry  without  the  permission  of  th«  ma- 
gistrates. Grains,  TJlpian,  and  the  Institutes  of  Jus- 
tinian only  treat  of  adoption  as  an  act  creating  the 
paternal  power.  Originally  the  object  of  adoption 
was  to  introduce  a  person  into  the  family  and  to 
aoquire  the  paternal  power  over  him.  The  adopted 
toolt  the  name  of  the  adopter,  and  only  preserved 
his  own  adjectively,  as  Scipio  ^niilianua ;  Gseaar 
Octavianut,  Ac.  According  to  Cioero,  adoptions  pro- 
duced the  right  of  succeeding  to  the  name,  the  pro- 
perty, and  the  lares ;  "  Kereditatea  noininia,  pecunise, 
aacrorum  aecutse  aunt."     Pro  Dom.  §§  13,  36. 

The  first  mode  of  adoption  was  in  the  form  of  a 
law  passed  by  the  comitia  ouriata.  Afterwards, 
it  was  effected  by  the  manctpatio,  alienatio  per  sea 
et  libram,  and  the  in  Jure  ceaaio  ;  by  means  of  the 
first  the  paternal  authority  of  the  father  was  dis- 
solved, and  by  the  second  the  adoption  was  com- 
pleted. The  mancipatio  was  a  solemn  sale  made  to 
the  emptor  in  presence  of  five  Roman  citizens  (who 
represented  the  five  classes  of  the  Romaii  people), 
and  a  libripena,  or  scalesman,  to  weigh  the  piece  of 
oopper  which  represented  the  price.  By  this  sale 
the  person  sold  became  subject  to  the  mancipium 
of  the  purchaser,  who  then  emancipated  him; 
whereupon  he  fell  again  under  the  paternal  power; 
and  in  order  to  exhaust  it  entirely  it  was  neces- 
sary to  repeat  the  mancipatio  three  times:  ai pater 
Jilium  ter  venum  duitj  jiliua  a  patre  liber  eato.  After 
the  paternal  power  was  thus  dissolved,  the  party 
who  desired  to  adopt  the  son  instituted  a  fictitious 
suit  against  the  purchaser  who  held  him  in  man- 
cipium, alleging  that  the  person  belonged  to  him  or 
was  subject  to  his  paternal  power;  the  defendant 
not  denying  the  fact,  the  praetor  rendered  a  decree 
accordingly,  which  constituted  the  ceaaio  in  Jure, 
and  completed  the  adoption.  Adoptantur  autem-, 
cum  a  parente  in  cujua  poteetate  aunt,  tertia  manci- 
patione  in  Jure  cedujitur,  atque  ab  eo,  qui  adoptat, 
apud  eum  apud  quern  legia  actio  eat,  vindicantur. 
Gell.  5.  19. 

Towards  the  end  of  the  Republic  another  mode 
of  adoption  had  been  introduced  by  custom.  This 
was  by  a  declaration  made  by  a  testator,  in  his  will, 
that  he  considered  the  person  whom  he  wished  to 
adopt  as  his  son:  in  this  manner  Julius  Csesar 
adopted  Octavius. 

It  is  said  that  the  adoption  of  which  we  have 
been  speaking  was  limited  to  persons  alieni  Juria, 
Rut  there  was  another  species  of  adoption,  called 
adrogation,  which  applied  exclusively  to  persons 
who  were  aui  Juria.  By  the  adrogation  apater-fami- 
Ua»,  with  all  who  were  subject  to  \i\spatria  poteataa, 
as  well  as  his  whole  estate,  entered  into  another  fa- 
mily, and  became  subject  to  the  paternal  authority 
of  the  chief  of  that  family.  Quse  apeciea  adoptionia 
diaitur  adrogatio,  quia  et  is  qui  adoptat  rogatur,  id  eat 
interrogatur,  a«  velit  eum  quern  adopturua  ait,Juatam 
aibi  Jilium  eaae;  et  ia,  qui  adoptatur,  rogatur,.  an  id 
fieri  pa tiatur  ;  et  populua  rogatur  an  id  Jieri  Jubeat. 
flaius,  1.  99.  The  formulse  of  these  interrogations 
»re  given  by  Cicero,  in  his  oration  pro  Bomo,  20  : 
"  Velitia,  Jubcatia,  Qmritea,  uti  Luciua  Valerius  Lu- 
Mo  Titio  tarn  Jure  legequejilma  aibi  aiet,  quam  ai  ex 
eo  patre  matreque  familiaa  ejua  natua  eaeet,  utique  eo 
Vila  neoiaque  in  eum  poteataa  aiet  uti  pariendo  Jilio 
tat;  hoc  ita  ut  dixi  voa,  Quiritea  Togo."  This  publio 
and  solemn  form  of  adoption  remained  unchanged, 
with  regard  to  adrogation,  until  the  time  of  Justi- 
nian: up  to  that  period  it  could  only  take  place 
populi  auctoritate.  According  to  the  Institutes, 
f.  11.  1,  adrogation  took  place  by  virtue  of  a  re- 
Boript  of  the  emperor, — principali  reecripto,  which 
only  issued  cauaa  cognita;  and  the  ordinary  adop- 
tion took  place  in  pursuanoe  of  the  authorization 


of  the  magistrate, — imperio  magiatratua.  The  effect 
of  the  adoption  was  also  modified  in  such  a  manner, 
that  if  a  son  was  adopted  by  a  stranger,  extranea 
peraona,  he  preserved  all  the  family  rights  result- 
ing from  his  birth,  and  at  the  same  time  acquired 
all  the  family  rights  produced  by  the  adoptioc. 

In  the  United  States,  adoption  is  regu- 
lated hj  the  statutes  of  the  several  states. 
In  Louisiana,  where  the  civil  law  prevails, 
it  was  abolished  by  the  Code  of  1808,  art.  35, 
p.  50.  In  many  of  the  continental  states  of 
Europe,  it  is  still  permitted  under  various  re- 
strictions. 

ADPROMISSOR  {Lat. promittere).  One 
who  binds  himself  for  another ;  a  surety ;  a 
peculiar  species  oi fidejussor.    Calvinus,  Lex. 

The  term  is  used  in  the  same  sense  in  the 
Scotch  law.  The  cautionary  engagement  was 
undertaken  by  a  separate  act:  hence,  one  en- 
tering into  it  was  called  ad promissor  (promis- 
sor  in  addition  to).     Erskine,  Inst.  3.  3.  1. 

ADROGATION.  In  Civil  Law.  The 
adoption  of  one  who  was  imputes,  that  is,  if 
a  male,  under  fourteen  years  of  age;  if  a 
female,  under  twelve.     Dig.  1.  7.  17.  1. 

ADSCRIPTI  (Lat.  scribere).  Joined  tfl 
by  writing;  ascribed;  set  apart;  assigned 
to;  annexed  to. 

ADSCRIPTI  6LE:B.Si.  Slaves  who 
served  the  master  of  the  soil ;  who  were  an- 
nexed to  the  land,  and  passed  with  it  when 
it  was  conveyed.     Calvinus,  Lex. 

These  aervi  adacripti  (or  adacriptitii)  glebie  held 
the  same  position  as  the  villeina  regardant  of  the 
Normans.     2  Sharswood,  Blackst.  Comm.  93. 

ADSCRIPTITII   (Lat.).     A  species  of 


Those  persons  who  were  enrolled  and  lia- 
ble to  be  drafted  as  legionary  soldiers.  Cal- 
vinus, Lex. 

ADSESSORES  (Lat.  sedere).  Side  judges. 
Those  who  were  joined  to  the  regular  magis- 
trates as  assistants  or  advisers;  those  who 
were  appointed  to  supply  the  place  of  the 
regular  magistrates  in  certain  cases.  Cal- 
vinus, Lex. 

ADULT.  In  Civil  Law.  A  male  in- 
fant who  has  attained  the  age  of  fourteen ; 
a  female  infant  who  has  attained  the  age  of 
twelve.     Domat,  Liv.  Prel.  tit.  2,  ^  2,  n.  8. 

In  Common  Law.  One  of  the  full  age 
of  twenty-one.     Swanst.  Ch.  553. 

ADULTER  (Lat.).  One  who  corrupts ; 
one  who  corrupts  another  man's  wife. 

Adulter  solidorum.   A  corrupter  of  metals 
a  counterfeiter.     Calvinus,  Lex. 

ADULTERA  (Lat.).  A  woman  who  com- 
mits adultery.     Calvinus,  Lex. 

ADULTERATION.  The  act  of  corrupt- 
ing or  debasing;  the  act  of  mixing  some- 
thing impure  or  spurious  with  something 
pure  or  genuine,  or  an  inferior  article  with 
a  superior  one  of  the  same  kind. 

ADULTERATOR  (Lat.).    A  corrupter; 
a  counterfeiter. 
Adulterator  monetcs.   A  forger.  Du  Cange 
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Adulterations  of  food,  when  wilful,  are  punisha- 
ble by  the  laws  of  most  countries.  In  Paris,  mal- 
practices connected  with  such  adulteration  are 
investigated  by  the  Conseil  de  Salubrity,  and  pun- 
ished. In  Great  Britain,  numerous  acts  have  been 
passed  for  the  prevention  of  adulterations:  they 
are  usually  punished  by  a  fine,  determined  by  a 
summary  process  before  a  magistrate.  In  Penn- 
sylvania, the  adulteration  of  articles  of  food  and 
drink,  and  of  drugs  and  medicines,  is,  by  a  statute 
of  March  31,  1860,  made  a  misdemeanor  punisha- 
ble by  fine  or  imprisonment,  or  both. 

ADULTERINE.  The  issue  of  adulter- 
ous iutercourse. 

Those  are  not  deemed  adulterine  who  are 
begotten  of  a  woman  openly  married  through 
ignorance  of  a  former  wife  being  alive. 

Adulterine  children  are  regarded  more  un- 
favorably than  the  illegitimate  offspring  of 
single  persons.  The  Roman  law  refused  the 
title  of  natural  children,  and  the  canon  law 
discouraged  their  admission  to  orders. 

ADULTERINE  GUILDS.  Companies 
of  traders  acting  as  corporations,  without 
charters,  and  paying  a  flue  annually  for  the 
privilege  of  exercising  their  usurped  privi- 
leges. Smith,  Wealth  of  Na.,  book  1,  c.  10 ; 
Wharton,  Diet.,  2d  Lond.  ed. 

ADULTERIUM.  A  fine  imposed  for  the 
commission'  of  adultery.  Barrington,  Stat. 
62,  n. 

ADULTERY.  The  voluntary  sexual  in- 
tercourse of  a  married  person  with  a  person 
other  than  the  offender's  husband  or  wife. 
Bishop,  Man.  &  D.  §  415  ;  6  Mete.  Mass.  243 ; 
36  Me.  261;  11  Ga.  56;  2  Strobh.  Eq.  So.  0. 
174. 

The  voluntary  sexual  intercourse  of  a  mar- 
ried woman  with  a  man  other  than  her  hus- 
band. 

Unlawful  voluntary  sexual  intercourse  between 
two  persons,  one  of  whom  at  least  is  married,  is 
the  essence  of  the  orime  in  all  cases.  In  general, 
it  is  sufficient  if  either  party  is  married ;  and  the 
crime  of  the  married  party  will  be  adultery,  while 
that  of  the  unmarried  party  will  be  fornication.  1 
Yeates,  Penn.  6;  2  Ball.  Penn.  124;  5  Jones,  No. 
C.  416 ;  27  Ala.  N.  B.  23;  35  Me.  206;  7  Gratt.  Va. 
591 ;  6  id.  673.  In  Massachusetts,  however,  by  sta- 
tute, and  some  of  the  other  states,  if  the  woman  be 
married,  though  the  man  be  unmarried,  he  is  guilty 
of  adultery.  21  Pick.  Mass.  509;  2  Blackf.  Ind.  318; 
18  Sa.  264;  9  N.  H.  515;  and  see  1  Harr.  N.J.  380; 
29  Ala.  313.  In  Connecticut,  and  some  other  states, 
it  seems  that  to  constitute  the  offence  of  adultery 
it  is  necessary  that  the  woman  should  be  married ; 
that  if  the  man  only  is  married,  it  is  not  the  crime 
of  adultery  at  common  law  or  under  the  statute, 
so  that  an  indictment  for  adultery  could  be  sus- 
tained against  either  party ;  though  within  the 
meaning  of  the  law  respecting  divorces  it  is  adul- 
tery in  the  man. 

It  is  not,  by  itself,  indictable  at  common 
law,  4  Blackstone,  Comm.  65 ;  5  Rand.  Va. 
627,  634,  but  is  left  to  the  ecclesiastical 
courts  for  punishment.  In  the  United  States 
it  is  punishable  by  fine  and  imprisonment 
under  various  statutes,  which  generally  de- 
fine the  offence. 

Parties  to  the  crime  may  be  jointly  in- 
dicted, 2  Mete.  Mass.  190;  or  one  may  be 
convicted  and  punished  before  or  without 


the  conviction  of  the  other.  5  Jones,  No.  C 
416. 

ADVANCEMENT.  A  gift  by  anticipa- 
tion from  a  parent  to  a  child  of  the  whole  or 
a  part  of  what  it  is  supposed  such  child  would 
inherit  on  the  death  of  the  parent.  6  Watts, 
Penn.  87 ;  4  Serg.  &  R.  Penn.  333 ;  17  Mass. 
358;  11  Johns.  N.Y.91;  Wright,  Ohio,  33D. 

An  advancement  can  be  made  only  by  a 
parent  to  a  child,  5  Miss.  356 ;  2  Jones,  No. 
C.  137;   or  in  some  states,  by  statute,  to  a 

frandchild,  4  Kent,  Comm.  419;  4  Watts, 
enn.  82;  4  Ves.  Ch.  437. 
The  intention  of  the  parent  is  to  decide 
whether  a  gift  is  intended  as  an  advance- 
ment.   23  Penn.  St.  85 ;  11  Johns.  N.  Y.  91 ; 
2  M'Cord,  Ch.  So.  C.  103;  see  26  Vt.  665. 

A  mere  gift  is  presumptively  an  advance- 
ment, but  the  contrary  intention  may  be 
shown.  22  Ga.  574;  8Tred.  No.  C.  121;  18 
111.  167;  3  Jones,  No.  C.  190;  3  Conn.  31;  6 
id.  356 ;  1  Mass.  527.  The  maintenance  and 
education  of  a  child,  or  the  gift  of  money 
without  a  view  to  a  portion  or  settlement  in 
life,  is  not  deemed  an  advancement.  5  Rich, 
Eq.  So.  C.  15;  23  Conn.  516.  If  security  is 
taken  for  repayment,  it  is  a  debt  and  not  an 
advancement.  21  Penn.  St.  283 ;  29  id.  298 ; 
23  Ga.  531;  2  Patt.  &  H.  Va.  1;  22  Pick. 
Mass.  508 ;  and  see  17  Mass.  93, 359 ;  2  Harr, 
&  G.  Md.  114._ 

3.  No  particular  formality  is  requisite  to 
indicate  an  advancement,  stat.  22  &  23  Car. 
II.  c.  10;  1  Maddox,  Chanc.  Prac.  507;  4 
Kent,  Comm.  418 ;  16  Vt.  197 ;  unless  a  par- 
ticular form  of  indicating  such  intention  is 
eresoribed  by  statute  as  requisite.  4  Kent, 
omm.  418;  1  Gray,  Mass.  587;  5  id.  341;  5 
R.  I.  255,  457. 

The  effect  of  an  advancement  is  to  reduce 
the  distributive  share  of  the  child  by  the 
amount  so  received,  estimating  its  value  at 
the  time  of  receipt,  1  Serg.  &  R.  Penn.  422; 
21  Mo.  347;  3  Yerg.  Tenn.  112;  5  Harr.  &  J. 
Md.  459;  1  Wash.  Va.  224;  3  Pick.  Mass. 
450;  3  Rand.  Va.  117;  2  Hayw.  No.  C.  266; 
but  adding  interest  in  some  cases,  2  Watts, 
Penn.  314;  12  Gratt.  Va.  33;  yet  in  some 
states  the  child  has  his  option  to  retain  the 
advancement  and  abandon  his  distributive 
share,  9  Da,n.  Ky.  193;.  4  Ala.  n.  s.  121;  to 
abandon  his  advancement  and  receive  his 
equal  share  of  the  estate,  12  Gratt.  Va.  33; 
15  Ala.  N.  s.  85;  26  Miss.  592;  28  id.  674; 
18  111.  167 ;  but  this  privilege  exists  only  in 
case  of  intestacy.  1  Hill,  Ch.  So.  C.  10;  3 
Yerg.  Tenn.  95;  3  Sandf.  Ch.  N.Y.  520;  5 
Paige,  Ch.  N.  Y.  450;  7  Ohio,  432;  14  Ves. 
Ch.  323.     See  Ademption. 

ADVANCES.  Payments  made  to  the 
owner  of  goods  by  a  factor  or  agent,  who  has 
or  is  to  have  possession  of  the  goods  for  the 
purpose  of  selling  them. 

An  agent  is  entitled  to  reimburse  himself 
from  the  proceeds  of  the  goods,  and  has  a 
lien  on  them  for  the  amount  paid,  Livermore, 
Ag.  38 ;  and  an  action  over  for  the  balance', 
against  his  principal,  if  the  sales  are  insufS- 
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oient  to  cover  the  advances.  22  Pick.  Mass. 
40;  3  N.  Y.  62;  12  N.  H.  239;  2  Parsons, 
Oontr.  466;  2  Bouvier,  Inst.  n.  1340. 

ADVENA  (Lat.  venire).  In  Roman 
Law.  One  of  foreign  birth,  who  has  left 
his  own  country  and  settled  elsewhere,  and 
who  has  not  acquired  citizenship  in  his  new 
Ijcality:  often  called  albanus.    Du  Cange. 

ADVENT.  The  period  commencing  on 
Sunday  falling  on  St.  Andrew's  day  (30th 
of  November),  or  the  first  Sunday  after,  and 
continuing  till  Christmas. 

It  took  its  name  from  the  fact  that  it  imme- 
diately preceded  the  day  set  apart  to  commemorate 
the  birth  or  coming  (advent)  of  Christ.  Cowel; 
Termes  de  la  Ley. 

Formerly,  during  this  period,  "  all  conten- 
tions at  law  were  omitted."  But,  by  statute 
13  Edw.  I.  (Westm.  2)  c.  48,  certain  actions 
were  allowed. 

ADVENTITIOUS  (Lat.  adventitius). 
That  which  comes  incidentally,  or  out  of  the 
regular  course. 

ADVENTITIUS  (Lat.).  Foreign;  com- 
ing from  an  unusual  source. 

Adveniitia  bona  are  goods  which  fall  to  a 
man  otherwise  than  by  mheritance. 

Adveniitia  dos  is  a  dowry  or  portion  given 
by  some  friend  other  than  the  parent. 

ADVENTURE.  Sending  goods  abroad 
under  charge  of  a  supercargo  or  other  agent, 
which  are  to  be  disposed  of  to  the  best  ad- 
vantage for  the  benefit  of  the  owners. 

The  goods  themselves  so  sent. 

ADVERSE  ENJOYMENT.  The  pos- 
session or  exercise  of  an  easement  or  privi- 
lege under  a  claim  of  right  against  the  owner 
of  the  land  out  of  which  the  easement  is  de- 
rived.    2  Washburn,  Real  Prop.  42. 

Such  an  enjoyment,  if  open,  4  Mees.  & 
W.  Exch.  500;  4  Ad.  &  E.  369,  and  con- 
tinued uninterruptedly,  9  Pick.  Mass.  251; 
8  Gray,  Mass.  441;-  17  Wend.  N.  Y.  564;  26 
Me.  440;  20  Penn.  St.  331;  2  N.  H.  255;  9 
id.  454;  2  Rich,  So.  C.  136;  11  Ad.  &  E.  788, 
for  the  term  of  twenty  years,  raises  a  con- 
clusive presumption  of  a  grant,  provided 
that  there  was,  during  the  time,  some  one 
in  existence,  in  possession  and  occupation, 
who  was  not  under  disability  to  resist  the 
use.     2  Washburn,  Real  Prop.  48. 

ADVERSE  POSSESSION.  The  en- 
joyment of  land,  or  such  estate  as  lies  in 
grant,  under  such  circumstances  as  indicate 
that  such  enjoyment  has  been  commenced 
and  continued  under  an  assertion  or  color 
of  right  on  the  part  of  the  possessor.  3 
East,  394;  1  Pick.  Mass.  466;  2  Serg.  &  R. 
Penn.  527;  3  Penn.  St.  132;  8  Conn.  440;  2 
Aik.  Vt.  364;  9  Johns.  N.Y.  174;  18  id.  40, 
355;  5  Pet.  402;  4  Bibb,  Ky.  550. 

When  such  possession  has  been  actual,  3 
Serg.  &  R.  Penn.  517;  7  id.  192;  2  Wash. 
C.  C.  478,  and  has  been  adverse  for  twenty 
years,  of  which  the  jury  are  to  judge  from 
the  circumstances,  the  law  raises  the  pre- 
sumption of  a  grant.     Angell,  Wat.  Cour. 


85,  et  seq.  But  this  presumption  arises  only 
when  the  use  or  occupation  would  otherwise 
have  been  unlawful.  3  Me.  120;  6  Cow.  N. 
Y.  617,  677;  8  id.  589;  4  Serg.  &  R.  Penn. 
456.     See  2  Smith,  Lead.  Cas.  307-416. 

Possession  is  not  adverse : 

When  both  parties  claim  under  the  sam« 
title;  as,  if  a  man  seised  of  certain  land  in 
fee  have  issue  two  sons,  and  die  seised,  and 
one  of  the  sons  enter  by  abatement  into  the 
land,  the  statute  of  limitations  will  not  ope- 
rate against  the  other  son;  for  when  the 
abator  entered  into  the  land  of  liis  father, 
before  entry  made  by  his  brother,  the  law 
intends  that  he  entered  claiming  as  heir  to 
his  father,  by  which  title  the  other  son  also 
claims.     Coke,  Litt.  s.  396; 

When  the  possession  of  the  one  party  is 
consistent  with  the  title  of  the  other;  as, 
where  the  rents  of  a  trust  estate  were  re- 
ceived by  a  cestui  que  trust  for  more  than 
twenty  years  after  the  creation  of  the  trust, 
without  any  interference  of  the  trustee,  such 
possession  being  consistent  with  and  secured 
to  the  cestui  gue  trust  by  the  terms  of  the 
deed,  the  receipt  was  held  not  to  be  adverse 
to  the  title  of  the  trustee.     8  East,  248 ; 

When,  in  contemplation  of  law,  the  claim- 
ant has  never  been  out  of  possession;  as, 
where  Paul  devised  lands  to  John  and  his 
heirs,  and  died,  and  John  died,  and  after- 
wards the  heirs  of  John  and  a  stranger  en- 
tered, and  took  the  profits  for  twenty  years ; 
upon  ejectment  brought  by  the  devisee  of 
the  heir  of  John  against  the  stranger,  it  was 
held  that  the  perception  of  the  rents  and 
profits  by  the  stranger  was  not  adverse  to 
the  devisee's  title;  for  when  two  men  are  in 
possession,  the  law  adjudges  it  to  be  the 
possession  of  him  who  has  the  right.  1  Ld. 
Raym.  329 ; 

When  the  occupier  has  acknowledged  the 
claimant's  titles;  as,  if  a  lease  be  granted 
for  a  term,  and,  after  paying  the  rent  for 
the  land  during  such  term,  the  tenant  hold 
for  twenty  years  without  paying  rent,  his 
possession  will  not  be  adverse.  See  1  Bos. 
&  P.  542:  8  Barnew.  &  C.  717;  2  Bouvier, 
Inst.  n.  2193,  2194,  2351. 

ADVERTISEMENT  (Lat.  advertere,  to 
turn  to). 

Information  or  knowledge  communicated 
to  individuals  or  the  public  in  a  manner  de- 
signed to  attract  general  attention. 

A  notice  published  either  in  handbills  or 
in  a  newspaper. 

The  law  in  many  instances  requires  par- 
ties to  advertise  in  order  to  give  notice  of 
acts  which  are  to  be  done;  in  these  lasps, 
the  advertisement  is  in  general  equivalent  to 
notice.  But  there  are  cases  in  which  such 
notice  is  not  sufficient,  unless  brought  home 
to  the  actual  knowledge  of  the  party.  Thus, 
notice  of  the  dissolution  of  partnership  by 
advertisement  in  a  newspaper  printed  in  the 
city  or  county  where  the  business  is  carried 
on,  although  it  is  of  itself  notice  to  all  per- 
sons who  have  had  no  previous  dealings  with 
the  firm,  yet  it  is  not  notice  to  those  who 
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have  had  such  previous  dealings.  It  must 
be  shown  that  persons  of  the  latter  class 
have  received  actual  notice.  4  Whart.  Penn. 
484.  See  17  Wend.  N.  Y.  526;  22  id.  183;  9 
Dan.  Ky.  166;  2  Ala.  N.  s.  502;  8  Humphr. 
Tenn.  418;  3  Bingh.  2.  It  has  been  held 
that  the  printed  conditions  of  a  line  of  pub- 
lic coaches  are  sufficiently  made  known  to 
passengers  by  being  posted  up  at  the  place 
where  they  book  their  names.  8  Watts  & 
S.  Penn.  373 ;  3  id.  520.  An  advertisement 
by  a  railroa,d  corporation  in  a  newspaper  in 
the  English  language  of  a  limitation  of  its 
liability  for  baggage  is  not  notice  to  a  pas- 
senger who  does  not  understand  English.  16 
Penn.  St.  68. 

When  an  advertisement  contains  the  terms 
of  sale,  or  description  of  the  property  to  be 
sold,  it  will  bind  the  seller ;  and  if  there  be 
a  material  misrepresentation,  it  may  avoid 
the  contract,  or  at  least  entitle  the  purchaser 
to  a  compensation  and  reduction  from  the 
agreed  price.     Knapp,  Priv.  Coun.  344. 

3<  Advertisements  published  bond  fide  for 
the  apprehension  of  a  person  suspected  of 
crime,  or  for  the  prevention  of  fraud,  are 
privileged.  Thus,  an  advertisement  of  the 
loss  of  certain  bills  pf  exchange,  supposed  to 
have  been  embezzled,  made  in  the  belief 
that  it  was  necessary  either  for  the  purposes 
of  justice  with  a  view  to  the  discotery  and 
conviction  of  the  offender,  or  for  the  protec- 
tion of  the  defendant  himself  against  the 
liability  to  which  he  might  be  exposed  on 
the  bills,  is  privileged,  if  these  were  the  de- 
fendant's only  inducements.  Heard,  Libel 
&  Slander,  ?  131. 

A  sign-board,  at  a  person's  place  of  busi- 
ness, giving  notice  of  lottery-tickets  being 
for  sale  there,  is  an  "advertisement;"  and, 
if  erected  before  the  passage  of  a  statute 
making  the  advertising  of  lottery-tickets 
penal,  a  continuance  of  it  is  within  the  sta- 
tute.    5  Pick.  42. 

ADVICE.  Information  given  by  letter 
by  one  merchant  or  banker  to  another  in 
regaid  to  some  business  transaction  which 
concerns  him. 

AD  VIS  ARE,  ADVISARI  (Lat.).  To 
advise ;  to  consider ;  to  be  advised ;  to  con- 
sult. 

Occurring  often  in  the  phrase  curia  advieari  vult 
(usually  abbreviated  cur.  adv.  vult),  the  court  wishes 
to  consider  of  the  matter.  When  a  point  of  law  re- 
quiring deliberation  arose,  the  court,  instead  of 
giving  an  immediate  decision,  ordered  a  cur.  adv. 
in^lt  to  be  entered,  and  then,  after  consideration, 
gave  a  decision.  Thus,  from  amongst  numerous 
examples,  in  Clement  vs.  Chivis,  2  Barnew.  &  C.  172, 
after  the  account  of  the  argument  we  find  cur.  adv. 
vult;  then,  "on  a  subsequent  day  judgment  was  de- 
livered," etc. 

ADVISEMENT.  Consideration;  delibe- 
ration ;  consultation. 

ADVOCATE.  An  assistant;  adviser;  a 
pleader  of  causes. 

Derived  from  advocare,  to  summon  to  one's  ae- 
Bistance,  advocatus  originally  signified  an  assist- 
ant 01  helper  of  any  kind,  even  an  accomplice  in 


the  commission  of  9.  crime.  Cicero,  Pro  Gtecinay  o. 
8;  Livy,  lib.  ii.  66;  iii.  47;  TertuUian,  He  liolatr. 
cap.  xxiii. ;  Petron.  Satyric.  cap.  xv.  Secondarily, 
it  was  applied  to  one  called  in  to  assist  a  party  in 
the  conduct  of  a  suit,  Inst.  1. 11.  D.  50.  13.  de  extr. 
cogn.  Hence,  a  pleader,  which  is  its  present  signi- 
fication. 

In  Civil  and  Eccleslastieal  Law.     An 

officer  of  the  court,  learned  in  the  law,  who 
is  engaged  by  a  suitor  to  maintain  or  defend 
his  cause.  Advocates,  like  counsellors,  have 
the  exclusive  privilege  of  addressing  the  court 
either  orally  or  in  written  pleadings;  and,  in 
general,  in  regard  to  duties,  liabilities,  and 
privileges,  the  same  rules  apply  mutatis  mu- 
tandis to  advocates  as  to  counsellors.  See 
Counsellor. 

Lord  Advocate. — An  officer  in  Scotland 
appointed  by  the  crown,  during  pleasure,  to 
take  care  of  the  king's  interest  before  the 
courts  of  session,  justiciary,  and  exchequer. 
All  actions  that  concern  the  king's  interest, 
civil  or  criminal,  must  be  carried  on  with 
concourse  of  the  lord  advocate.  He  also 
discharges  the  duties  of  public  prosecutor, 
either  in  person  or  by  one  of  his  four  depu- 
ties, who  are  called  advocates-depute.  In- 
dictments for  crimes  must  be  in  bis  name  as 
accuser.  He  supervises  the  proceedings  in 
important  criminal  cases,  and  has  the  right 
to  appear  in  all  such  cases.  He  is,  in  fact, 
secretary  of  state  for  Scotland,  and  the  prin- 
cipal duties  are  connected  directly  with  the 
administration  of  the  government. 

Inferior  courts  have  a  procurator  fiscal, 
who  supplies  before  them  the  place  of  the 
lord  advocate  in  criminal  cases.  See  2  Bankt. 
Inst.  492. 

College  or  Faculty  of  Advocates. — A  cor- 
porate body  in  Scotland,  consisting  of  the 
members  of  the  bar  in  Edinburgh.  A  large 
portion  of  its  members  are  not  active  prac- 
titioners, however.    2  Bankt.  Inst.  486. 

Church  or  Ecclesiastical  Advocates. — Plead- 
ers appointed  by  the  church  to  maintain  itg 
rights. 

In  Ecclesiastical  Law.  A  patron  of  a 
living;  one  who  has  the  advowson,  advocatio. 
Tech.  Diet.;  Ayliffe,  Par.  53;  Dane,  Abr.  c. 
31,  §20;  Erskine,  Inst.  79.  9. 

2.  Originally  the  management  of  suits  at 
law  was  undertaken  by  the  patronus  for  his 
cliens  as  a  matter  of  duty  arising  out  of  their 
reciprocal  relation.  Afterwards  it  became  a 
profession,  and  the  relation,  though  a  pecu- 
liarly confidential  one  while  it  lasted,  was 
but  temporary,  ending  with  the  suit.  The 
profession  was  governed  by  very  stringent 
rules:  a  limited  number  only  were  enrolled 
and  allowed  to  practise  in  the  higher  courts, 
— one  hundred  and  fifty  before  the  prmfee- 
tuspratorio,  Dig.  8.  11;  Code,  2.  7;  fifty  be- 
before  the  prcef.  aug.  and  dux  Mgypticv^  at 
Alexandria.  Dig.  8.  13.  Ibid.,  Sec.  ka.  The 
enrolled  advocates  were  called  advocati  ordi- 
narii.  Those  not  enrolled  were  called  adv. 
supernumerarii  or  extraordinarii,  and  were  al- 
lowed to  practise  in  the  inferior  courts.  Di^. 
8.  13.    Ibid.    From  their  ranks  vacancies  Id 
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the  list  of  ordinarii  were  filled.  Ibid.  The 
ordinarii  were  either  /fscaZe«,  who  were  ap- 
pointed by  the  crown  for  the  management  of 
suits  in  wnich  the  imperial  treasury  was  con- 
cerned, and  who  received  a  salary  from  the 
state,  or  privati,  whose  business  was  confined 
to  private  causes.  The  advocati  ordinariiweT^ 
bound  to  lend  their  aid  to  every  one  applying 
to  them,  unless  a  just  ground  existed  for  a  re- 
fusal :  and  they  could  be  compelled  to  under- 
take the  cause  of  a  needy  party,  1.  7,  C.  2,  6. 
The  supernumerarii  were  not  thus  obliged, 
)iut,  having  once  undertaken  a  cause,  were 
bound  to  prosecute  or  defend  it  with  dili- 
gence and  fidelity. 

The  client  must  be  defended  against  every 
person,  even  the  emperor,  though  the  advo- 
cati  fiscales  could  not  undertake  a  cause 
against  the  fiscus  without  a  special  permis- 
sion, 11.  1  et  2,  C.  2,  9,  unless  such  cause  was 
their  own,  or  that  of  their  parents,  children, 
or  ward,  1.  10,  pr.  C.  11,  D.  3,  1. 

An  advocate  must  have  been  at  least 
seventeen  years  of  age,  1.  1,  §  3,  D.  3,  1 ;  he 
must  not  be  blind  or  deaf,  1.  1,  j  3  et  5,  D.  3, 
1 ;  he  must  be  of  good  repute,  not  convicted 
of  an  infamous  act,  1.  1,  J  8,  D.  3,  1 ;  he  could 
not  be  advocate  and  judge  in  the  same  cause, 
1.  6,  pr.  C.  2,  6;  he  could  not  even  be  a  judge 
in  a  suit  in  which  he  had  been  engaged  as 
advucate,  1.  17,  D.  2,  1;  1.  14,  C.  1,  51;  nor 
after  being  appointed  judge  could  he  prac- 
tise as  advocate  even  in  another  court,  I.  14, 
pr.  0.  1,  51;  nor  could  he  be  a  witness  in 
the  cause  in  which  he  was  acting  as  advo- 
cate, 1.  ult.  D.  22,  5;  22  Gliiok,  Pand.  p.  161, 
et  sej. 

3.  He  was  bound  to  bestow  the  utmost 
care  and  attention  upon  the  cause,  nihil  stu- 
dii  reliquenfes,  quod  sibi  possibile  est,  1.  14, 
J  1,  C.  3,  1.  He  was  liable  to  his  client  for 
damages  caused  in  any  way  by  his  fault.  5 
Gliiok,  Pand.  110.  If  he  had  signed  the  con- 
cepit,  he  was  responsible  that  it  contained  no 
matter  punishable  or  improper.  Boehmer, 
Cons,  et  Decis.  t.  ii.  p.  1,  resp.  cviii.  no.  5. 
He  must  clearly  and  correctly  explain  the 
law  to  his  cli'-nts,  and  honestly  warn  them 
against  trans^-ression  or  neglect  thereof.  He 
must  trantK  inform  them  of*  the  lawfulness 
or  unlawf'j'ness  of  their  cause  of  action,  and 
must  be  P3pecially  careful  not  to  updertake  a 
cause  clearly  unjust,  or  to  let  himself  be  used 
as  an  instrument  of  chicanery,  malice,  oi 
other  unlawful  action,  1.  6,  ^|  3,  4,  C.  2,  6;  1. 
13,  ?  9;  1.  14,  §  1,  C.  3,  1.  In  pleading,  he 
must  abstain  from  invectives  against  the 
judge,  the  opposite  party  or  his  advocate,  1. 
6,  J  1,  C.  2,  6.  Should  it  become  necessary  or 
advantageous  to  mention  unpleasant  ti'uths, 
this  must  be  done  with  the  utmost  forbear- 
ance and  in  the  most  moderate  language'.  5 
Gliiok,  Pand.  111.  Conscientious  honesty  for- 
bade his  betraying  secrets  confided  to  him  by 
his  client  or  making  any  imjjroper  use  of 
them;  he  should  observe  inviolable  secrecy 
in  respect  to  them,  ibid.;  he  could  not,  there- 
fore, be  compelled  to  testify  in  regard  to  such 
secrets,  1.  ult.  D.  22,  5. 


If  he  violated  the  above  duties,  he  was 
liable,  in  addition  to  compensation  for  the 
damage  thereby  caused,  to  fine,  or  imprison- 
ment, or  suspension,  or  entire  removal  from 
practice,  or  to  still  severer  punishment,  par- 
ticularly where  he  had  been  guilty  of  a  pra- 
varicatio,  or  betrayal  of  his  trust  for  the 
benefit  of  the  opposite  party.  5  Gliick,  Pand. 
111. 

4.  Compensation. — By  the  lex  Cincia,  A. 
TJ.  C.  549,  advocates  were  prohibited  frum 
receiving  any  reward  for  their  services.  In 
course  of  time  this  became  obsolete.  Clau- 
dius allowed  it,  and  fixed  ten  thousand  ses- 
terces as  the  maximum  fee.  Trajan  pro- 
hibited this  fee,  called  honorarium,  from 
being  paid  before  the  termination  of  the  ac- 
tion. This,  too,  was  disregarded,  and  pre- 
payment had  become  lawful  in  the  time  of 
Justinian.  5  Gliiok,  Pand.  117.  The  fee  was 
regulated  by  law  unless  the  advocate  had 
made  a  special  agreement  with  his  client, 
when  the  agreement  fixed  the  amount.  But 
a  pactum  de  quota  litis,  i.e.  an  agreement  to 
pay  a  contingent  fee,  was  prohibited,  under 
penalty  of  the  advocate's  forfeiting  his  privi- 
lege of  practising,  1.  5,  C.  2,  6.  'A  palmar 
rivm,  or  conditional  fee  in  addition  to  the 
lawful  charge  and  depending  upon  his  gain- 
ing the  cause,  was  also  prohibited.  5  Gliick, 
Pand.  120  et  seq.  ,But  an  agreement  to  pay 
a  palmarium  might  be  enforced  when  it  was 
not  entered  into  till  after  the  conclusion  of 
the  suit,  1.  1,  I  12,  D.  50,  13.  The  compen- 
sation of  the  advocate  might  also  be  in  the 
way  of  an  annual  salary.  5  Gliick,  Pand. 
122. 

Remedy. — The  advocate  had  the  right  to 
retain  papers  and  instruments  of  his  client 
until  payment  of  his  fee,  1.  26,  Dig.  3,  2. 
Should  this  fail,  he  could  apply  for  redress 
to  the  court  where  the  cause  was  tried  by 
petition,  a  formal  action  being  unnecessary. 
5  Gluck,  Pand.  122. 

ADVOCATI  (Lat.).     In  Roman  Law. 

Patrons;  pleaders;  speakers. 

Anciently,  any  one  who  lent  liis  aid  to  a  friend, 
and  wlia  was  supposed  to  be  able  in  any  way  to 
influence  a  judge,  was  called  advocatua. 

Cauaidicua  denoted  a  speaker  or  pleader  merely ; 
advocatua  resembled  more  nearly  a  counsellor;  or, 
still  more  exactly,  causidicus  might  be  rendered 
barrister,  and  advocatus  attorney ;  though  the  du- 
ties of  an  advocatus  were  much  more  extended 
than  those  of  a  modern  attorney.  Du  Cange ;  Gal- 
vinus,  Lex. 

A  witness. 

ADVOCATI  ECCLESI^.  Advocate* 
of  the  church. 

These  were  of  two  sorts;  those  retained  as  plead- 
ers to  argue  the  oases  of  the  church  and  attend  to 
its  law-matters;  and  advocates,  or  patrons  of  the 
advowson.     Cowel;  Spelman,  filoss. 

APVOCATI  FISCI.  In  Civil  Law. 
Those  chosen  by  the  emperor  to  argue  his 
cause  whenever  a  question  arose  affecting 
his  revenues.  Calvinus,  Lex. ;  3  Sharswood 
Blackst.  Comm.  27. 

ADVOCATIA.     In    Civil    Law.     Tbr 
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functions,  duty,  or  privilege  of  an  advocate. 
Du  Cange,  Advocatia. 

ADVOCATION.  In  Scotch  Law.   The 

removal  of  a  cause  from  an  inferior  to  a  su- 
perior court  by  virtue  of  a  writ  or  warrant 
issuing  from  the  superior  court.  See  Bill 
or  Advocation  ;  Letter  op  Advocation. 

ADVOCATXJS.  A  pleader;  a  narrator. 
Bracton,  412  a,  372  6. 

ADVOWSON.  A  right  of  presentation 
to  a  church  or  benefice. 

He  who  possesses  this  right  is  called  the  patron 
or  advocate.  When  there  is  no  patron,  or  he  neg- 
lects to  exercise  his  right  within  six  months,  it  is 
called  a  lapee,  and  a  title  is  given  to  the  ordinary 
to  collate  to  a  church:  when  a  presentation  is 
made  hy  one  who  has  no  right,  it  is  called  a  uaurp- 
ation. 

Advowsons  are  of  different  kinds:  as,  acb- 
vowson  appendant,  when  it  depends  upon  a 
manor,  &o. ;  advowson  in  gross,  when  it  be- 
longs to  a  person  and  not  to  a  manor ;  advow- 
son presentative,  where  the  patron  presents 
to  the  bishop ;  advowson  donative,  where  the 
king  or  patron  puts  the  clerk  into  possession 
without  presentation ;  advowson  collative, 
where  the  bishop  himself  is  patron ;  advow- 
son of  the  moiety  of  the  church,  where  there 
are  two  several  patrons  and  two  incumbents 
in  the  same  church ;  a  moiety  of  advowson, 
where  two  must  join  the  presentation  of  one 
incumbent;  advowson  of  religious  houses,  that 
which  is  vested  in  the  person  who  founded 
such  a  house.  2  Blackstone,  Coram.  21 ;  Mire- 
house,  Advowsons;  Comyns,  Dig.  Advowson, 
Quare  Impedit ;  Bacon,  Abr. /Simorey;  Burns, 
Eocl.  Law. 

ADVOWTRY.  In  English  Law.  The 
crime  committed  by  a  woman  who,  having 
committed  adultery,  continued  to  live  with 
the  adulterer.     Cowel ;  Termes  de  la  Ley. 

.ffiDES  (Lat.).  In  Civil  Law.  A  dwell- 
ing; a  house;  a  temple. 

In  the  country  every  thing  upon  the  sur- 
face of  the  soil  passed  under  the  term  (Bdes. 
Du  Cange;  Calvinus,  Lex. 

.aiDILE  (Lat.).  In  Roman  Law.  An 
officer  who  attended  to  the  repairs  of  the 
temples  and  other  public  buildings ;  the  re- 
pairs and  cleanliness  of  the  streets ;  the  care 
of  the  weights  and  measures;  the  providing 
for  funerals  and  games ;  and  regulating  the 
prices  of  provisions.  Ainsworth,  Lex. ;  Smith, 
Lex.;  Du  Cange. 

.aiDILITIUM  EDICTtTM  (Lat.).  In 
Roman  Law.  That  provision  by  which  the 
buyer  of  a  diseased  or  imperfect  slave,  horse, 
or  other  animal  was  relieved  at  the  expense 
of  the  vendor  who  had  sold  him  as  sound 
knowing  him  to  be  imperfect.  Calvinus, 
Lex. 

AEL  (Norman).  A  grandfather.  Spelled 
also  aieul,  ayle.     Kelham. 

.ass  ALIENUM  (Lat.).  In  Civil  Law 
A  debt. 

Liteially  translated,  the  property  or  money  of 
BDother;  the  civil  law  considering  borrowed  money 


as  the  property  of  another,  as  distinguished  from 
«s  Buum,  one's  own. 

.SiSTIMATIO  CAPITIS  (Lat.  the  value 
of  a  head).  The  price  to  be  paid  for  taking 
the  life  of  a  human  being. 

King  Athelstan  declared,  in  an  assembly  held  at 
Exeter,  that  mulcts  were  to  be  ^aM  per  metimatio 
capitit.  For  a  king's  head  (or  life),  30,000  thurin- 
gae;  for  an  arohbifhop's  or  prince's,  15,000;  for  a 
priest's  or  thane's,  2000.     Leg.  Hen.  I. 

iETAS       INFANTILI       PROXIMA 

(Lat.).  The  age  next  to  infancy.  Often 
written  cetas  infantice  proxima. 

See  Age.    4  Blackstone,  Comm.  22. 

AFFECTION.  The  making  over,  pawn- 
ing, or  mortgaging  a  thing  to  assure  the  pay- 
ment of  a  sum  of  money,  or  the  discharge  of 
some  other  duty  or  service.     Techn.  Diet. 

AFPECTTJS  (Lat.).  Movement  of  the 
mind;  disposition;  intention. 

One  of  the  causes  for  a  challenge  of  a  juror  is 
propter  affectum,  on  account  of  a  suspicion  of  hicu 
or  favor.  3  Blackstone,  Comm.  363;  Coke,  Litt. 
156. 

APFEERB.     In  English  Law.     To  fix 

in  amount;  to  liquidate. 

To  affeer  an  amercement. — To  establish  the 
amount  which  one  amerced  in  a  court-leot 
should  pay. 

To  affeer  an  account. — To  confirm  it  on 
oath  in  the  exchequer. 

AFFEERORS.     In  Old  English  Law, 

Those  appointed  by  a  court-leet  to  muliit 
those  punishable,  not  by  a  fixed  fine,  but  by 
an  arbitrary  sum  called  amercement.  Termes 
de  la  Ley. 

AFFIANCE  (Lat.  affidare  ad,  fidem, 
dare,  to  pledge  to). 

A  plighting  of  troth  between  man  and 
woman.     Littleton,  §  39. 

An  agreement  by  which  a  man  and  woman 
promise  each  other  that  they  will  marry  to- 
gether.    Pothier,  Traiti  du  Mar.  n.  24. 

Marriage.  Coke,  Litt.  34  a.  See  Dig.  23, 
1.1;  Code,  5.  L  4. 

AFFIANT.     A  deponent. 

AFFIDARE  (Lat.  ad  Mem,  dare).  To 
pledge  one's  faith  or  do  fealty  by  making 
oath.  ■  Cowel. 

Used  of  the  mutual  relation  arising  between 
landlord  and  tenant.  1  Washburn,  Real  Prop.  19; 
1  SharswoOd,  Blaekst.  Comm.  367;  Termes  de  la 
Ley,  Fealty.     Affidavit  is  of  kindred  meaning. 

AFFIDATTJS.  One  who  is  not  a  vassal, 
but  who  for  the  sake  of  protection  has  con- 
nected himself  with  one  more  powerful.  Spel- 
man.  Gloss. ;  2  Sharswood,  Blaekst.  Comm. 
46. 

AFFIDAVIT  (Lat.).    In  Practice.     A 

statement  or  declaration  reduced  to  writing, 
and  sworn  or  affirmed  to  before  some  officer 
who  has  authority  to  administer  an  oath. 

It  differs  from  a  deposition  in  this,  that  in  the 
latter  the  opposite  party  has  an  opportunity  to 
cross-examine  the  witness,  whereas  an  affidavit  is 
always  taken  ex  parte.     Gresley,  Eq.  Ev.  413, 
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By  general  practice,  affidavits  are  allow- 
able to  present  evidence  upon  the  hearing  of 
a  motion,  although  the  motion  may  involve 
the  very  merits  of  the  action ;  but  they  are 
not  allowable  to  present  evidence  on  the 
trial  of  an  issue  raised  by  the  pleadings. 
Ilere  the  witnesses  must  be  produced  before 
the  adverse  party.  They  are  generally  re- 
quired on  all  motions  to  open  defaults  or  to 
grant  delay  in  the  proceedings  and  other  ap- 
plications by  the  defendant  addressed  to  the 
favor  of  the  court. 

2.  Formal  parts. — An  affidavit  must  intel- 
ligibly refer  to  the  cause  in  which  it  is  made. 
The  strict  rule  of  the  common  law  is  that  it 
must  contain  the  exact  title  of  the  cause. 
The  place  where  the  affidavit  is  taken  must 
be  stated,  to  show  that  it  was  taken  within 
the  officer's  jurisdiction.  1  Barbour,  Chanc. 
Pract.  601.  The  deponent  must  sign  the 
affidavit  at  the  end.  11  Paige,  Oh.  N.  Y.  173. 
The  jurat  must  be  signed  by  the  officer  with 
the  addition  of  his  official  title.  In  the  case 
of  some  officers  the  statutes  conferring  au- 
thority to  take  affidavits  require  also  his  seal 
to  be  affixed. 

3.  In  general,  an  affidavit  must  describe 
the  deponent  sufficiently  to  show  that  he  is 
entitled  to  offer  it;  for  example,  that  he  is  a 
party,  or  agent  or  attorney  of  a  party,  to  the 
proceeding,  7  Hill,  N.Y.  177;  4  Den.  N.  Y. 
71,  258;  and  this  matter  must  be  stated,  not 
by  way  of  recital  or  as  mere  description,  but 
as  an  allegation  in  the  affidavit.  3  N.  Y.  41 ; 
8  id.  158. 

AFFIDAVIT  OF  DEFENCE.  In  Prac- 
tice. A  statement  made  in  proper  form  that 
the  defendant  has  a  good  ground  of  defence 
to  the  plaintiff's  action  upon  the  merits. 

The  statements  required  in  such  an  affidavit  vary- 
considerably  in  the  different  states  where  they  are 
required.  In  some,  it  must  state  a  ground  of  de- 
fence, 1  Ashm.  Penn.  4 ;  in  others,  a  simple  statement 
of  belief  that  it  exists  is  sufficient.  Called  also  an 
affidavit  of  merits. 

It  must  be  made  by  the  defendant,  or  some 

Eerson  in  his  behalf  who  possesses  a  know- 
idge  of  the  facts.     1  Ashm.  Penn.  4. 

The  effect  of  a  failure  to  make  such  affida- 
vit is  generally  to  default  the  defendant.  8 
Watts,  Penn.  367. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 
In  Practice.  An  affidavit  which  is  required 
in  many  cases  before  a  person  can  be  ar- 
rested. 

Such  an  affidavit  must  contain  a  state- 
(Dsnt,  clearly  and  certainly  expressed,  by 
some  one  acquainted  with  the  fact,  of  an  in- 
debtedness from  the  defendant  to  the  plain- 
tiff, and  must  show  a  distinct  cause  of  action. 
Sel-H-yn,  Pract.  104;  1  Chitty,  Plead.  165. 
See  Bail. 

APFIL  ARE.  To  put  on  record ;  to  file. 
8  Coke,  319 ;  2  Maule  &  S.  202. 

AFFILIATION.  In  French  Law.  A 
Bueoies  of  adoption  which  exists  by  custom  in 
some  parts  of  France. 

The  person  affiliated  succeeded  equally  with 
Vol.  I.— 7 


other  heirs  to  the  property  acquired  by  the  de* 
ceased  to  whom  he  had  been  affiliated,  but  not  ta 
that  which  he  inherited. 

In  Ecolesiaatical  La-w.  A  condition 
which  prevented  the  superior  from  remov- 
ing the  person  affiliated  to  another  convent. 
Guyot,  Expert. 

AFFINES  (Lat.  finis).  In  Civil  Law. 
Connections  by  marriage,  whether  of  the  per- 
sons or  their  relatives.     Calvinus,  Lex. 

From  this  word  we  have  affinity,  denoting  rela- 
tionship by  marriage.     1  Blackstone,  Comm.  434. 

The  singular,  njiuia,  is  used  in  a  variety  of  re- 
lated significations, — a  boundary,  Du  Cange;  a 
partaker  or  sharer,  affirms  culpse  (an  aider  or  one 
who  has  knowledge  of  a  crime).     Calvinus,  Lex. 

AFPINITAS.    In  Civil  Law.    Affinity. 

AFFINITAS  AFFINITATIS.  That 
connection  between  parties  arising  from  mar- 
riage wliich  is  neither  consanguinity  nor  af- 
finity. 

This  term  intends  the  connection  between  the 
kinsmen  of  the  two  persons  married,  as,  for  exam> 
plo,  the  husband's  brother  and  the  wife's  sister. 
Erskine,  Inst.  1.  6.  8. 

AFFINITY.  The  connection  existing, 
in  consequence  of  marriage,  between  each 
of  the  married  persons  and  the  kindred  of 
the  other. 

Tt  is  distinguished  from  consanguinity,  which 
denotes  relationship  by  blood.  Affinity  is  the  tie 
which  exists  between  one  of  the  spouses  with  the 
kindred  of  the  other:  thus,  the  relations  of  my 
wife,  her  brothers,  her  sisters,  her  uncles,  are  al- 
lied to  me  by  affinity,  and  my  brothers,  sisters, 
Ac,  are  allied  in  the  same  way  to  my  wife.  But 
my  brother  and  the  sister  of  my  wife  are  not  allied 
by  the  ties  of  affinity. 

A  person  cannot,  by  legal  succession,  re 
ceive  an  inheritance  from  a  relation  by  affi- 
nity ;  neither  does  it  extend  to  the  nearest 
relations  of  husband  and  wife,  so  as  to  cre- 
ate a  mutual  relation  between  them.  The 
degrees  of  affinity  are  computed  in  the  same 
way  as  those  of  consanguinity.  See  1  Shars- 
wood,  Blackst.  Oomm.  435 ;  Pothier,  Traitfi  du 
Mar.  pt.  3,  c.  3,  art.  2;  Inst.  1.  10.  6;  Dig 
38.  10.  4.  3;  1  PhiU.  Eccl.  210;  5  Mart.  La 
296. 

AFFIRM  (Lat.  affirmare,  to  make  firm; 
to  establish). 

To  ratify  &r  confirm  a  former  law  or  judg- 
ment.    Cowel. 

Especially  used  of  confirmations  of  the  judg- 
ments of  an  inferior  by  an  appellate  tribunal 

To  ratify  or  confirm  a  voidable  act  of  the 
party. 

To  make  a  solemn  religious  asseveration  in 
the  nature  of  an  oath.     See  Affirmation. 

AFFIRMANCE.  The  confirmation  of  a 
voidable  act  by  the  party  acting,  who  is  to 
be  bound  thereby. 

The  term  is  in  accuracy  to  be  distinguished  from 
ratification,  which  is  a  recognition  of  the  validity 
or  binding  force  as  against  the  party  ratifying  of 
some  act  performed  by  another  person,  and  from 
confirmation,  which  would  seem  to  apply  more  pro- 
perly to  cases  where  a  doubtful  authority  has  been 
exercised  by  another  in  behalf  of  the  person  rati- 
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fying;  but  these  distinctions  ure  not  generally  ob- 
•erved  witli  inucli  cure.     1  Parsons,  Contr.  243. 

Express  affirmance  takes  place  where  the 
party  declares  his  determination  of  fulfilling 
the  contract.     Dudl.  Ga.  203. 

A  mere  acknowledgment  that  the  debt  existed, 
or  that  the  contract  was  made,  is  not  an  affirm- 
ance, 10  N.  H.  561;  2  Esp.  628;  1  Bail.  So.  C.  28; 
»  Conn.  330;  2  Hawks.  Tenn.  535;  1  Pick.  Mass. 
203;  Dudl.  Ga.  203;  but  it  must  be  a  direct  and 
express  confirmation,  and  substantially  (though  it 
need  not  be  in  form)  a  promise  to  pay  the  debt  or 
fulfil  the  contract.  3  Wend.  N.  Y.  479;  4  Day, 
Conn.  57;  12  Conn.  580;  8  N.  H.  374;  2  Hill,  N. 
T.  120;  19  Wend.  N.  Y.  301;  1  Parsons,  Contr.  243; 
Bingham,  Inf.,  1st  Am.  ed.  69. 

Implied  affirmance  arises  from  the  acts  of 
the  party  without  any  express  declaration. 
15  Mass.  220.  See  10  N.  IT.  194 ;  11  Serg. 
&  R.  Penn.  305;  1  Parsons,  Contr.  243;  1 
Sharswood,  Blackst.  Comra.  466,  n.  10. 

APFIRMANCE-DAY-GENERAL.  In 
the  English  Court  of  Exchequer,  is  a  day  ap- 
pointed by  the  judges  of  the  common  pleas, 
and  barons  of  the  exchequer,  to  be  held  a 
few  days  after  the  beginning  of  every  term 
for  the  general  affirmance  or  reversal  of 
judgments.    2  Tidd,  Pract.  1091. 

AFFIRMANT.    In  Practice.    One  who 

makes  affirmation  instead  of  making  oath 
that  the  evidence  which  he  is  about  to  give 
shall  be  the  truth,  as  if  he  had  been  sworn. 

He  is  liable  to  all  the  pains  and  penalty  of  per- 
jury, if  he  shall  bo  guilty  of  wilfully  and  mali- 
lionsly  violating  his  affirmation.     See  Perjury-. 

AFFIRMATION.  In  Practice.  A  so- 
lemn religious  asseveration  in  the  nature  of 
an  oath.     1  Greenleaf,  Ev.  §  371. 

Quakers,  as  a  class,  and  other  persons  who  have 
conscientious  scruples  against  taking  an  oath,  are 
allowed  to  make  affirmation  in  any  mode  which 
they  may  declare  to  be  binding  upon  their  con- 
feoiences,  in  confirmation  of  the  truth  of  testimony 
which  they  are  about  to  give.  1  Atk.  Ch.  21,  46; 
Cowp.  340,  389;  1  Leach,  Cr.  Cas.  64;  1  Ry.  &  M. 
77;  6  Mass.  262;  16  Pick.  Mass.  153;  BuUer,  Nisi 
P.  292;  1  Greenleaf,  Ev.  J  371. 

AFFIRMATIVE.  That  which  estab- 
lishes; that  which  asserts  a,  thing  to  be 
true. 

It  is  a  general  rule  of  evidence  that  the 
affirmative  of  the  issue  must  be  proved. 
Buller,  Nisi  P.  298;  Peake,  Ev.  2.  But 
when  the  law  requires  a  person  to  do  an 
act,  and  the  neglect  of  it  will  render  him 
guilty  and  punishable,  the  negative  must  be 
proved,  because  every  man  is  presumed  to 
do  his  duty,  and  in  that  case  they  who  af- 
firm he  did  not  must  prove  it.  Buller,  Nisi 
P.  298;  1  Rolle,  83;  Comb.  57;  3  Bos.  &  P. 
307. 

AFFIRMATIVE  PREGNANT.  In 
Pleading.  An  affirmative  allegation  imply- 
ing some  negative  in  favor  of  the  adverse 
party. 

Fori  example,  if  to  an  action  of  assumpsit, 
which  is  barred  by  the  act  of  limitations  in 
six  years,  the  defendant  pleads  that  he  did 
not  undertake,  &c.,  within  ten  years,  a  repli- 


cation that  he  did  undertake,  &c.  within  ten 
years  would  be  an  affirmative  pregnant; 
since  it  would  impliedly  admit  that  the  de- 
fendant had  not  promised  within  six  years. 
Such  a  plea  should  be  demurred  to.  Gould, 
Plead,  c.  6,  §§  29,  37;  Stephen,  Plead.  381; 
Lawes,  Civ.  Plead.  113  ;  Bacon,  Abr.  Pleas 
(n.  6). 

AFFORCE  THE  ASSIZE.  To  compel 
unanimity  among  the  jurors  who  disagree. 

It  was  done  eitiier  by  confining  them  with- 
out meat  and  drink,  or,  more  anciently,  by 
adding  other  jurors  to  the  panel  to  a  limited 
extent,  securing  the  concurrence  of  twelve  i  ii 
a  verdict.  See  Bracton,  185  6,  292  a;  Fleta, 
book  4,  c.  9,  i  2. 

The  practice  is  now  discontinued. 

AFFRANCHISE.     To  make  free. 

AFFRAY.  In  Criminal  Law.  The  fight- 
ing of  two  or  more  persons  in  some  public 
place  to  the  terror  of  thp  people. 

It  diflfers  from  a  riot  in  not  being  premedi- 
tated ;  for  if  any  persons  meet  together  upon 
any  lawful  or  innocent  occasion,  and  happen 
on  a  sudden  to  engage  in  fighting,  they  are 
not  guilty  of  a  riot,  but  an  affray  only ;  and 
in  that  case  none  are  guilty  except  those 
actually  engaged  in  it.  Hawkins,  PI.  Or. 
book  1,  c.  65,  I  3 ;  4  Blackstone,  Comm.  140; 
1  Russell,  Crimes,  271. 

Fighting  in  a  private  place  is  only  an  as- 
sault. 1  Crompt.  M.  &  R.  Exch.  757;  1  Cox, 
Cr.  Cas.  177. 

AFFRECTAMENTUM  [Jv.fret).  Af- 
freightment. 

The  word /rcf  means  tons,  according  to  Cowel. 

AffreightameTihim  was  sometimes  used.  Du  Cange. 

AFFREIGHTMENT.  The  contract  by 
which  a  vessel,  or  tlie  use  of  it,  is  lot  out  to 
hire.     Seo  Freight  ;  General  Snip. 

AFORESAID.  Before  mentioned;  al- 
ready spoken  of  or  described. 

Whenever  in  any  instrument  a  pnrson  has 
once  been  described,  all  future  references  may 
be  made  by  giving  his  name  merely  and  add- 
ing the  term  "aforesaid"  for  the  purpose  of 
identification.  The  same  rule  holds  good 
also  as  to  the  mention  of  places  or  specific 
things  described,  and  generally  as  to  any  de- 
scription once  given  which  it  is  desirable  to 
refer  to. 

2.  Where  a  place  is  once  particularly  de- 
scribed in  the  body  of  the  indictment,  it  is 
sufficient  afterwards  to  name  such  place,  and 
to  refer  to  the  venue  by  adding  the  word 
"aforesaid,"  without  repeating  the  whole  de- 
scription of  the  venue.  1  Gabbett,  Cri.Ti. 
Law,  212 ;  5  Term,  616. 

AFORETHOUGHT.  In  Criminal  Law. 

Premeditated;  prepense. 

The  length  of  time  during  which  the  ac- 
cused has  entertained  the  thought  of  com- 
mitting the  ofience  is  not  very  material,  pro- 
vided he  has  in  fact  entertained  such  thought; 
he  is  thereby  rendered  criminal  in  a  greater 
degree  than  if  he  had  committed  the  offence 
without  premeditation.     See  Malice  Afokb- 
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TiiouaiiT;  Premeditation;  2Chitty,  Cr.  Law, 
'<85  ;  4  Blackstone,  Comm.  199;  Fost.  Cr.  Cas. 
132,291,292;  Croke,  Car.  131;  Palm.  545; 
W.  Jones,  198;  4  Uall.  Penn.  146. 

AFTERMATH.  The  second  cropof  grass. 
A  right  to  have  the  last  crop  of  grass  or 
pasturage.     1  Chitty,  Pract.  181. 

AGAINST  THE  FORM  OF  THE 
STATUTE.  Technical  words  which  must 
be  used  in  framing  an  indictment  for  a  breach 
of  the  statute  prohibiting  the  act  complained 
of 

The  Latin  phrase  is  contra  formam  staiuii. 

AGAINST  THE  'WILL.  Technical 
words  which  must  be  used  in  framing  an  in- 
dictment for  robbery  from  the  person.  1 
Chitty,  Crim.  Law,  244. 

In  the  statute  of  13  Edw.  I.  (AYeatm.  2d) 
c.  34,  the  oflfence  of  rape  is  described  to  be 
ravishing  a  woman  "where  she  did  not  con- 
sent," and  not  ravishing  again.it  her  will. 
Per  Tiiidal,  C.  J.,  and  Parke,  B.,  in  the  ad- 
denda to  1  Den.  Cr.  Cas.  .1.  And  in  a  very 
recent  case  this  statute  definition  was  adopted, 
by  all  the  judges.    Bell,  Cr.  Cas.  03,  71. 

AOARD.     Award. 

AGE.  That  period  of  life  at  which  the 
law  allows  persons  to  do  acts  or  discharge 
functions  which  for  want  of  years  they  were 
prohibited  from  doing  or  undertaking  be- 
fore. 

The  full  age  of  twenty-one  years  is  held 
to  }<e  completed  on  the  day  preceding  the 
ti^enty-first  anniversary  of  birth.  1  Black- 
stdne,  Comm.  404;  1  Sid.  102;  IKebl.  589; 
1  Salk.  44;  1  Ld.  llaym.  84;  3  Ilarr.  Del. 
557;  4Dan.  Ky.  597. 

Males,  before  fourteen,  are  said  not  to  be 
of  discretion ;  at  that  age  they  may  consent 
to  marriage  and  choose  a  guardian.  Twenty- 
one  years  is  full  age  for  all  private  purposes, 
and  they  may  then  exercise  their  rights  as 
citizens  by  voting  for  public  ofBeers,  and  are 
eligible  to  all  ofRces,  unless  otherwise  pro- 
vided for  in  the  constitution. 

Females,  at  twelve,  arrive  at  years  of  dis- 
cretion, and  may  consent  to  marriage:  at 
fourteen,  they  may  choose  a  guardian ;  and 
twenty-one,  as  in  males,  is  mil  age,  when 
they  may  exercise  all  the  rights  which  be- 
long to  their  sex.  The  age  of  puberty  for 
both  sexes  is  fourteen. 

In  the  United  States,  at  twenty-five,  a  man 
may  be  elected  a  representative  in  congress ; 
at  thirty,  a  senator;  and  at  thirty-five,  he 
may  be  chosen  president.  He  is  liable  to 
serve  in  the  militia  from  eighteen  to  forty- 
five  inclusive,  unless  exempted  for  some  par- 
ticular reason.  In  England  no  one  can  be 
chosen  member  of  parliament  till  he  has  at- 
tained twenty-ofie  years;  nor  be  ordained  a 
priest  under  the  age  of  twenty-four;  nor 
made  a  bishop  till  he  has  completed  his  thir- 
tieth year.  The  age  of  serving  in  the  militia 
is  from  sixteen  to  forty-five  years.  The  sove- 
reignty of  the  realm  is  assumed  at  eighteen; 
though  the  law,   according   to   Blackstone, 


recognizes  no  minority  in  the  heir  to  the 
throne. 

In  French  Law.  A  person  must  have  at 
tained  the  age  of  forty  to  be  a  member  of  the 
legislative  body;  twenty-five,  to  be  a  judge 
of  a  tribunal  de  premiire  instance;  twenty^ 
seven,  to  be  its  president,  or  to  be  judge  or 
clerk  of  a  cour  roi/ale ;  thirty,  to  be  its  presi- 
dent or  procureur-g^uiral ;  twenty-five,  to  be 
a  justice  of  the  peace;  thirty,  to  be  judge  of 
a  tribunal  of  commerce,  and  thirty-five,  to  be 
its  president;  twenty-five,  to  be  a  notary  pub- 
lic ;  twenty-one,  to  be  a  testamentary  witness-; 
thirty,  to  be  a  juror.  At  sixteen,  a  iiiiuor 
may  devise  one-half  of  his  property  as  if  he 
were  a  major.  A  male  cannot  contract  ma> 
riage  till  after  the  eighteenth  year,  nor  a  f» 
male  before  full  fifteen  years.  At  twenty- 
one,  both  males  and  females  are  capable  to 
perform  all  the  acts  of  civil  life.  Touillier, 
Droit,  Cio.  liv.  1,  Intr.  n.  188. 

In  Roman  Law.  Infancy  (infantia)  ex- 
tended to  the  age  of  seven;  the  period  of 
childhood  (pueritia),  which  extended  from 
seven  to  fourteen,  was  divided  into  two  pe- 
riods,; the  first,  extending  from  seven  to  ten 
and  a  half,  was  called  the  period  nearest 
childhood  (cetas  infantice  proxima);  the 
other,  from  ten  and  a  half  to  fourteen,  the 
period  nearest  puberty  (cetas  pvhertati  prox- 
ima); puberty  {pubertal)  extended  from 
fourteen  to  eighteen ;  full  puberty  extended 
from  eighteen  to  twenty-five:  at  twenty-Bve, 
the  person  was  major.  See  Taylor,  Civ. 
Law,  254 ;  Le^n  EL  du  Droit  Cii:  22. 

AGE-PRAYER.  A  statement  made  in 
a  real  action  to  which  an  infant  is  a  po.rty, 
of  the  fact  of  infancy  and  a  request  that  the 
proceedings  may  be  stayed  until  the  infant 
becomes  of  age. 

It  is  now  abolished.  Stat.  11  Geo.  IV. ;  1 
Will.  IV.  i;.  37,  ?  10;  1  Lilly,  Reg.  54;  3 
Blackstone,  Comm.  300. 

AGENCY.  A  relation  between  two  or 
more  persons,  by  which  one  party,  usually 
called  the  agent  or  attorney,  is  authorized  to 
do  certain  acts  for,  or  in  relation  to  the  rights 
or  property  of,  the  other,  who  is  denominated 
the  principal,  constituent,  or  employer.  Prof. 
Joel  Parker,  MSS.  Lect.  1851. 

The  right  on  the  part  of  the  agent  to  act.  ia 
teniicd  his  authority  or  power.  In  souie  inslaiicoa 
the  authoiity  or  iiowcr  must  be  e.\erciscil  in  the 
name  of  the  principal,  and  the  act  done  is  for  his 
beneiit  alone.  In  otlicrs,  it  may  be  executed  in  the 
name  of  the  agent,  and,  if  the  power  is  couploil 
with  an  interest  on  the  part,  it  may  be  cxccuteJ 
for  his  own  benefit.  Prof.  Joel  Parker,  Harvard 
Law  School  Lect.  1851. 

2.  The  creation  of  the  agency,  when  cx- 
proKR,  may  be  either  by  deed,  in  writing  not 
by  deed,  or  by  a  verbal  delegation  of  author- 
ity. 2  Kent,"  Comm.  012 ;  3  Chitty,  Cimira 
Law,  104;  9  Ves.  Ch.  250;  11  Mass.  27,  97, 
288;  1  Binn.  Penn.  450;  4  Johns.  Ch.  N.  Y. 
067. 

AVhen  the  agency  is  not  express,  it  may 
be  inferred  from  the  relation  of  the  partief 
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and  the  nature  of  the  employment,  without 
proof  of  any  express  appointment.  2  Kent, 
Comm.  613  ;  15  East,  400;  1  Wash.  Va.  19  ; 
5  Day,  Conn.  556. 

In  most  of  the  ordinary  transactions  of 
business,  the  agency  is  either  conferred  ver- 
bally, or  is  implied  from  circumstances.  But 
where  the  act  is  required  to  be  done  in  the 
name  of  the  principal  by  deed,  the  authority 
to  the  agent  must  also  be  by  deed,  unless  the 
principal  be  present  and  verbally  or  impliedly 
authorize  the  agent  to  fix  his  name  to  the 
deed.  1  Livermore,  Ag.  35 ;  Paley,  Ag.  157 ; 
Story,  Ag.  S?  49,  51;  5  Binn.  Penn.  613;  1 
Wend.  N.  Y.  424 ;  9  id.  54,  68 ;  12  id.  525  ; 
14  Serg.  &  R.  Penn.  331. 

3.  The  authority  may  be  general,  when  it 
extends  to  all  acts  connected  with  a  particular 
business  or  employment ;  or  special,  when  it 
is  confined  to  a  single  act.  Story,  Ag.  |  17 ; 
21  Wend.  N.  Y.  279  ;  9  N.  H.  263 ;  3  Blackf 
Ind.  436.  If  the  powers  are  special,  they 
form  the  limits  of  the  authority ;  if  general, 
they  will  be  more  liberally  construed,  accord- 
ing to  the  necessities  of  the  occasion  and  the 
course  of  the  transaction. 

4.  The  agency  must  be  antecedently  given, 
or  subsequently  adopted ;  and  in  the  latter 
case  there  must  be  an  act  of  recognition,  or 
an  acquiescence  in  the  act  of  the  agent  from 
which  a  recognition  may  be  fairly  implied. 
2  Kent,  Comm.  614.  If,  with  full  knowledge 
of  what  the  agent  has  done,  the  principal 
ratify  the  act,  the  ratification  will  be  equiva- 
lent to  an  original  authority, — according  to 
the  maxim,  omnis  ratiihahitio  mandaio  cequi- 
paratur.  1  Livermore,  Ag.  44 ;  Paley,  Ag.  172. 
An  intention  to  ratify  may  be  presumed  from 
the  silence  of  the  principal  who  has  received 
a  letter  from  the  agent  informiiig  him  of  what 
has  been  done  on  his  account.  Paley,  Ag.  31 ; 
1  Livermore,  Ag.  49,  50,  396 ;  Story,  Ag.  ? 
258 ;  12  Johns.  N.  Y.  300 ;  3  Cow.  N.  Y.  281 ; 
4  Wash.  C.  C.  549 ;  14  Serg.  &  R.  Penn.  30. 

5.  The  business  of  the  agency  may  concern 
either  the  property  of  the  principal,  of  a  third 
person,  of  the  principal  and  a  third  person, 
or  of  the  principal  and  the  agent,  but  must 
not  relate  solely  to  the  business  of  the  agent. 
A  contract  in  relation  to  an  illegal  or  immoral 
transaction  cannot  be  the  foundation  of  a  legal 
agency.     1  Livermore,  Ag.  6,  14. 

6i  The  termination  of  the  agency  may  be 
by  a  countermand  of  authority  on  the  part  of 
the  principal,  at  the  mej'e  will  of  the  prin- 
cipal ;  and  this  countermand  may,  in  gene- 
ral, be  effected  at  any  time  before  the  con- 
tract is  completed,  3  Chitty,  Com.  &  Man. 
223  ;  2  Livermore,  Ag.  309  ;  Paley,  Ag.  185 ; 
Story,  Ag.  §J  463,  465 ;  even  though  there 
may  be  an  express  agreement  not  to  revoke. 
But  when  the  authority  or  power  is  coupled 
with  an  interest,  or  when  it  is  given  lor  a 
valuable  consideration,  or  when  it  is  a  part 
of  a  security ,  then,  unless  there  is  an  express 
stipulation  that  it  shall  be  revocable,  it  can- 
not be  revoked.  Story,  Ag.  §§  476,  477  ;  2 
Livermore,  Ag.  308,  309 ;  Paley,  Ag.  184, 185 ; 
2  Kent,  Comm.  643,  644 ;  2  Mas.  C.  C.  244, 


342.  When  the  authority  has  been  partially 
executed  by  the  agent,  if  it  admit  of  sever- 
ance, or  of  being  revoked  as  to  the  part  which 
is  unexecuted,  it  may  be  revoked  as  to  that 
part ;  but  if  it  be  not  thus  severable,  and  the 
agent  by  its  execution  in  part  will  sustain 
damage,  it  cannot  be  revoked  as  to  the  un- 
executed part  unless  the  agent  be  fully  in- 
demnified. Story,  Ag.  ?  466.  This  revoca- 
tion may  be  by  a  formal  declaration  publicly 
made  known,  by  an  informal  writing,  or  by 
parol;  or  it  may  be  implied  from  circum- 
stances, as,  if  another  person  be  appointed  to 
do  the  same  act.  Story,  Ag.  J  474 ;  5  Binn. 
Penn.  305 ;  6  Pick.  Mass.  198.  It  takes  effect 
from  the  time  it  is  made  known,  and  not  be- 
fore, both  as  regards  the  agent  and  third  per- 
sons. Story,  Ag.  ?  470 ;  Paley,  Ag.  188 :  2 
Livermore,  306,  310;  2  Kent,  Comm.  644 ;  11 
N.  H.  397. 

T.  The  determination  may  be  by  the  re 
nunciaiion  of  the  agent  either  before  or  aftei 
a  part  of  the  authority  is  executed,  Story, 
Ag.  I  478 ;  it  should  be  observed,  however, 
that  if  the  renunciation  be  made  after  the  au- 
thority has  been  partly  executed,  the  agent 
by  renouncing  it  becomes  liable  for  the  dam- 
ages which  may  thereby  be  sustained  by  his 
principal.  Story,  Ag.  |  478 ;  Jones,  Bailm. 
101 ;  4  Johns.  N.  Y.  84 ;  or,  by  operation  of 
law,  in  various  ways.  And  the  agency  may 
terminate  by  the  expiration  of  the  period 
during  which  it  was  to  exist  and  to  have 
effect ;  as,  if  an  agency  be  created  to  endure 
a  year,  or  until  the  happening  of  a  contin- 
gency, it  becomes  extinct  at  the  end  of  the 
year,  or  on  the  happening  of  the  contingency. 
Story,  Ag.  g  480. 

8.  The  determination  may  result  from  the 
marriage  of  the  principal,  if  a  feme  sole ;  his 
insanity,  2  Livermore,  Ag.  307  ;  Story,  Ag. 
?  481 ;  10  N.  II.  156;  8  Wheat.  174;  bank- 
ruptcy. Story,  Ag.  1 482 ;  16  East,  382 ;  Baldw. 
C.  C.  38 ;  or  death.  Story,  Bailm.  §  209 ;  2  Kent, 
Comm.  645 ;  Paley,  Ag.  186 ;  but  not  when  the 
authority  is  coupled  with  an  interest,  Story, 
Ag.  §  483 ;  2  Livermore,  Ag.  307 ;  Paley,  Ag. 
187 ;  4  Campb.  325 ;  or  from  the  insanity, 
Story,  Ag.  ^  487,  bankruptcy,  5  Barnew.  & 
Aid.  27,  31,  or  death  of  the  agent,  2  Kent, 
Comm.  643  ;  though  not  necessarily  by  mar- 
riage or  bankruptcy.  Story,  Ag.  §§  485,  486  ; 
12  Mod.  383;  3  Burr.  1469,  1471;  from  thee3> 
tinction  of  the  subject-matter  of  the  agency, 
or  of  the  principal's  power  over  it,  or  by  the 
complete  execution  of  the  trust.  Story,  Ag. 
I  499  ;  Story,  Bailm.  §  207  ;  2  Bouvier,  Inst 
51,  52. 

AGENS  (Lat.  agere,  to  do  ;  to  conduct). 
A  conductor  or  manager  of  affairs. 
Distinguished  tnm  factor,  a  workman. 
A  plaintiff.    Fleta,  lib.  4,  c.  15,  §  8. 

AGENT  (Lat.  agens;  from  agere,  to  do). 

One  who  undertakes  to  transact  some  busi- 
ness, or  to  manage  some  affair,  for  another, 
by  the  authority  and  on  account  of  the  latter, 
and  to  render  an  account  of  it.  I  Livermore, 
Ag.  67  ;  2  Bouvier,  Inst.  3. 
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The  term  is  one  of  a  very  wide  application, 
and  includes  a  great  many  classes  of  persons 
to  which  distinctive  appellations  are  given ; 
as,  factors,  brokers,  attorneys,  cashiers  of 
banks,  auctioneers,  clerks,  supercargoes,  con- 
signees, ships'  husbands,  masters  of  ships, 
and  the  like.  The  terms  agent  and  attorney 
are  often  used  synonymously.  Thus,  a  letter 
or  power  of  attorney  is  constantly  spoken  of 
as  the  formal  instrument  by  which  an  agency 
is  created.    Paley,  Ag.,  Dunl.  ed.  1,  n. 

Who  may  be. 
Many  persons  disqualified  from  acting  for 
themselves,  such  as  infants,  persons  attainted 
or  outlaws,  aliens,  slaves,  and  others,  may  yet 
act  as  agents  in  the  execution  of  a  naked  au- 
thority. 1  Livermore,  Ag.  32;  Coke,  Litt. 
252  a;  Story,  Ag.  §  1.  A  feme  covert  may 
be  the  agent  of  her  husband,  and  as  such, 
with  his  consent,  bind  him  by  her  contract 
or  other  act ;  and  she  may  be  the  agent  of 
another  in  a  contract  with  her  husband. 
Bacon,  Abr.  Autlwnty,  B ;  6  N.  H.  124 ;  3 
Whart.  Penn.  369 ;  16  Vt.  653.  But  although 
she  is  in  general  competent  to  act  as  the  agent 
of  a  third  person,  7  Bingh.  565  ;  1  Esp.  142  ; 
2  id.  511 ;  4  Wend.  N.  Y.  465,  it  is  not  clear 
that  she  can  do  so  when  her  husband  ex- 
ressly  dissents,  particularly  when  he  may 
e  rendered  liable  for  her  acts.     Story,  Ag. 

I  7.  Persons  non  compos  mentis  cannot  be 
agents  for  others;  nor  can  a  person  act  as 
agent  in  a  transaction  where  he  has  an  ad- 
verse interest  or  employment,  2  Ves.  Oh.  317 ; 

II  Clark  &  F.  Hou.  L.  714;  3  Beav.  Rolls, 
783  ;  2  Campb.  203  ;  2  Chitty,  Bail.  205  ;  30 
Me.  431 ;  24  Ala.  n.  s.  358 ;  3  Den.  N.  Y.  575 ; 
19  Barb.  N.  Y.  595 ;  20  id.  470 ;  6  La.  407 ;  7 
Watts,  Penn.  472 ;  and  whenever  the  agent 
holds  a  fiduciary  relation,  he  cannot  contract 
with  the  same  general  binding  force  with  his 
principal  as  when  such  a  relation  does  not 
exist.  Paley,  Ag.  33-38  ;  Story,  Ag.  ?  9  ;  1 
Livermore,  Ag.  416-433 ;  1  Story,  Eq.  Jur. 
li  308,  328  ;  4  Mylne  &  C.  134 ;  14  Ves.  Ch. 
290  ;  3  Sumn.  C.  C.  476;  2  Johns.  Ch.  N.  Y. 
251 ;  11  Paige,  Ch.  N.  Y.  538  ;  5  Me.  420  ;  6 
Pick.  Mass.  198 ;  4  Conn.  717 ;  10  Pet.  269. 

Extent  of  authority. 
The  authority  of  the  agent,  unless  the  con- 
trary clearly  appears,  is  presumed  to  include 
all  the  necessary  and  usual  means  of  execut- 
ing it  with  effect,  1  Livermore,  Ag.  105 ; 
Story,  Ag.  ??  58,  85,  86  ;  5  Bingh.  442 ;  2  H. 
Blackst.  618  ;  10  Wend.  N.  Y.  218  ;  6  Serg. 
&  R.  Penn.  146  ;  11  111.  177  ;  9  Meto.  Mass. 
91 ;  22  Pick.  Mass.  85 ;  15  Miss.  365 ;  9  Leigh, 
Va.  387 ;  11  N.  H.  424 ;  6  Ired.  No.  C.  252 ; 
10  Ala.  N.  s.  386 ;  21  id.  488  ;  1  Ga.  418  ;  1 
Sneed,  Tenn.  497 ;  8  Humphr.  Tenn.  509  ;  15 
Vt.  155  ;  2  McLean,  C.  C.  543  ;  8  Hovv.  441. 
Where,  however,  the  whole  authority  is  con- 
ferred by  a  written  instrument,  its  nature 
and  extent  must  be  ascertained  from  the  in- 
strument itself,  and  cannot  be  enlarged  by 
parol  evidence.  Story,  Ag.  II  76,  79  ;  Paley, 
Ag.,  Lloyd  ed.  179,  n.  5  ;   1  Taunt.  347  ;   5 


Bamew.  &  Aid.  204 ;  7  Rich,  So, 
Pet.  264;  3  Cranch,  415. 

Generally,  in  private  agencies,  wl 
authority  is  given  by  the  principal,  1 
253  ;  1  Dougl.  Mich.  119  ;  11  Ala.  N.  s.  755 ; 
1  Bos.  &  P.  229;  3  Term,  592,  to  two  or  more 
persons  to  do  an  act,  and  no  several  authority 
IS  given,  all  the  agents  mu^t  concur  in  doing 
it,  in  order  to  bind  the  principal,  though  one 
die  or  refuse.  Paley,  Ag.  177  ;  Story,  Ag.  } 
42 ;  3  Pick.  Mass.  232 ;  2  id.  345 ;  6  id.  198 ; 
12  Mass.  185 ;  23  Wend.  N.  Y.  324 ;  6  Johns 
N.  Y.  39 ;  9  Watts  &  S.  Penn.  56 ;  10  Vt.  532; 
12  N.  H.  226 ;  1  Gratt.  Va.  226. 

The  words  jointly  and  severally,  and  jointly 
or  severally,  have  been  construed  as  authoriz- 
ing all  to  act  jointly,  or  each  one  to  act  sepa- 
rately, but  not  as  authorizing  any  portion  of 
the  number  to  do  the  act  jointly.  Paley,  Ag., 
Lloyd  ed.  177,  note.  But  where  the  author- 
ity is  so  worded  that  it  is  apparent  the  prin- 
cipal intended  to  give  power  to  either  of 
them,  an  execution  by  a  part  will  be  valid. 
Coke,  Litt.  49  b;  Dy.  62;  5  Bamew.  &  Aid. 
628.  And  generally,  in  commercial  trans- 
actions, each  one  of  several  agents  possesses 
the  whole  power.  For  example,  on  a  con- 
signment of  goods  for  sale  to  two  factors 
(whether  they  are  partners  or  not),  each  of 
them  is  understood  to  possess  the  whole 
power  over  the  goods  for  the  purposes  of  the 
consignment.  1  Livermore,  Ag.  79 ;  Story,- 
Ag.  H4;  3  Wils.  94, 114 ;  20  Pick.  Mass.  59; 
24  id.  13.  In  public  agencies  an  authority 
executed  by  a  majority  will  be  sufiScient.  1 
Coke,  Litt.  181  b;  Comyns,  Dig.  Attorney,  c. 
15 ;  Bacon,  Abr.  Authority,  C ;  1  Term,  §92. 

A  mere  agent  cannot  generally  appoint  a 
sub-agent,  so  as  to  render  the  latter  directly 
responsible  to  the  principal.  Story,  Ag.  §  13 
9  Coke,  75;  3  Mer.  237  ;   2  Maule  &  S.  298. 
301 ;  1  Younge  &  J.  Exch.  387  ;  4  Mass.  597 
12  id.  241 ;   1  Hill,  N.  Y.  501 ;   13  B.  Monr. 
Ky.  400 ;   12  N.  H.  226  ;   3  Stor.  C.  C.  411 
but  may  when  such  is  the  usage  of  trade,  or 
is  understood  by  the  parties  to  be  the  mode 
in  which  the  particular  business  might  be 
done.     9  Ves.  Ch.  234;  1  Maule  &  S.  484;'  2 
id.  301;  6  Serg.  &  R.  Penn.  386;  1  Ala.  n.  s. 
249;  3  Johns.  Ch.  N.  Y.  167. 

Duties  and  liabilities. 
The  particular  obligations  of  an  agent  vary 
according  to  the  nature,  terms,  and  end  cf 
his  employment.  Paley,  Ag.  3  ;  2  Ld.  Raym. 
517.  He  is  bound  to  execute  the  orders  of 
his  principal  whenever,  for  a  valuable  con- 
sideration, he  has  undertaken  to  perform 
them.  Story,  Ag.p89;  6  Cow.  N.  Y.  128 ;  7 
id.  456 ;  20  Wend.  N.  Y.  321.  When  his  au- 
thority is  limited  by  instructions,  it  is  his 
duty  to  adhere  faithfully  to  those  instruc- 
tions, Paley,  Ag.  3,  4;  3  Bos.  &  P.  75 ;  5  id. 
269  ;  Story,  Ag.  §  192 ;  3  Johns.  Cas.  N.  Y. 
36 ;  1  Sandf.  N.  Y.  Ill ;  26  Penn.  St.  394;  14 
Pet.  494;  but  cases  of  extreme  necessity  and 
unforeseen  emergency  constitute  exceptions 
to  this  rule,  1  Stor.  C.  C.  45  ;  4  Binn.  Penn. 
361 ;  5  Day,  Conn.  556  ;  26  Penn.  St.  394 ;  4 
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Pampb.  83  ;  and  where  the  agent  is  required 
to  do  an  illef;al  or  an  immoral  act,  6  C.  Rob. 
Adm.  207 ;  7  Term,  157 ;  11  Wheat.  258,  he 
may  violate  his  instructions  with  impunity. 
Story,  Ag.  12  193,  194,  195.  If  ho  have  no 
Bpeciflc  instiTictions,  he  must  follow  the  ac- 
customed course  of  the  business.  Piiley,  Ag. 
4 ;  Story,  Ag.  ?  199  ;  1  Gall.  C.  C.  360  ;  11 
Mart.  La.  686.  When  the  transaction  may, 
with  equal  advantage  to  the  principal,  be 
done  in  two  or  more  different  ways,  the 
a^ent  may  in  general  do  it  in  either,  pro- 
Tided  a  particular  mode  has  not  been  pre- 
scribed to  him.  1  Livermore,  Ag.  103.  He 
is  to  exercise  the  skill  employed  by  persons 
of  common  capacity  similarly  engaged,  and 
the  same  degree  of  diligence  that  persons  of 
ordinary  prudence  are  accustomed  to  use 
about  their  own  affairs.  Story,  Ag.  J  183 ; 
Pal.  Ag.  77,  78 ;  East,  348  ;  6  Taunt.  495  ; 
10  Blngh.  57 ;  1  Johns.  N.  Y.  364 ;  20  Pick. 
Mass.  167;  6  Mete.  Mass.  13;  24  Vt.  149. 
It  is  his  duty  to  keep  his  principal  informed 
of  his  doings,  and  to  give  him  reasonable 
notice  of  whatever  may  be  important  to  his 
interests.  Paley,  Ag.  27,  38,  39 ;  Story,  Ag. 
§  208 ;  5  Mees.  &  W.  Exoh.  527  ;  4  Watts  & 
S.  Penn.  305  ;  1  Stor.  C.  C.  43,  56  ;  4  Rawle, 
Penn.  229  ;  6  AVhart.  Penn.  9  ;  13  Mart.  La. 
214,  365.  He  is  also  bound  to  keep  regular 
accounts,  and  to  render  his  accounts  to  his 
principal  at  all  reasonable  times,  without 
concealment  or  overcharge.  Paley,  Ag.  47, 
48  ;  Story,  Ag.  ?  203  ;  Story,  Eq.  Jur.  |468, 
623. 

As  to  their  principals,  the  liabilities  of 
agents  arise  from  a  violation  of  duties  and 
obligations  to  them  by  exceeding  his  author- 
ity, by  misconduct,  or  by  any  negligence, 
amission,  or  act  by  the  natural  result  or  j  ust 
sonsequence  of  which  the  principal  sustains 
a  loss.  Story,  Ag.  ?  217  c;  Paley,  Ag.  7,  71, 
74 ;  1  Livermore,  Ag.  398 ;  1  Barnew.  &  Ad. 
415  ;  6  Hare,  Ch.  366  ;  12  Pick.  Mass.  328  ; 
20  id.  167 ;  11  Ohio,  363 ;  13  Wend.  N.  Y. 
518 ;  6  Whart.  Penn.  9.  And  joint  agents 
who  have  a  common  interest  are  liable  for 
the  misconduct  and  omissions  of  each  other, 
in  violation  of  their  duty,  although  the  busi- 
ness has,  in  fact,  been  wholly  transacted  by 
one  with  the  knowledge  of  the  principal,  and 
it  has  been  privately  agreed  between  them- 
selves that  neither  shall  be  liable  for  the  acts 
ar  losses  of  the  other.  1  Livermore,  Ag.  79- 
g4;  Story,  Ag.  1232;  Paley,  Ag.  52,  53 ;  7 
Taunt.  403. 

The  degree  of  neglect  which  will  make  the 
agent  responsible,  for  damages  varies  accord- 
ing to  the  nature  of  the  business  and  the  re- 
lation in  which  he  stands  to  his  principal. 
The  rule  of  the  common  law  is,  that  where  a 
person  holds  himself  out  as  of  a  certain  busi- 
ness, trade,  or  profession,  and  undertakes, 
whether  gratuitously  or  otherwise,  to  per- 
form an  act  which  relates  to  his  particular 
employment,  an  omission  of  the  skill  which 
belongs  to  iiis  situation  or  profession  is  im- 
putable to  him  as  a.fraud  upon  his  employer. 
Paley,  Ag.,  Lloyd  ed.  7,  note  4,    But  where 


his  employment  does  not  necessarily  imply 
skill  in  the  business  he  has  undertaken,  and 
he  is  to  have  no  compensation  for  what  he 
does,  he  will  not  be  liable  to  an  action  if  he 
act  botiA  fide  and  to  the  best  of  his  ability.  1 
Livermore,  Ag.  336,  339,  340. 

As  to  third  parties,  generally,  when  a  per- 
son having  full  authority  is  known  to  act 
merely  for  another,  his  acts  and  contracts 
will  be  deemed  those  of  the  principal  only, 
and  the  agent  will  incur  no  person.al  respon- 
sibility. 2  Livermore,  Ag.  245 ;  Story,  Ag.  | 
261 ;  Paley,  Ag.  368,  369 ;  2  Kent,  Coram, 
629,  630;  15  East,  62;  3  P.  Will.  277;  6 
Biim.  Penn.  324;  13  Johns.  N.  Y.  58,  77  ;  15 
id.  1.  Bnt  when  an  agent  does  an  act  with- 
out authority,  or  exceeds  his  authority,  and 
the  want  of  authority  is  unknown  to  the 
other  party,  the  agent  will  be  personally  re- 
sponsible to  the  person  with  whom  he  deals. 
Story,  Ag.  J  264;  2  Livermore,  Ag.  255, 
256;  2  Taunt.  385;  7  Wend.  N.  Y.  315;  8 
Mass.  178.  If  the  agent  having  original  au- 
thority contract  in  the  name  of  his  principal, 
and  it  happen  that  at  the  time  of  the  con- 
tract, unknown  to  both  parties,  his  authority 
was  revoked  by  the  death  of  the  principal, 
the  agent  will  not  be  personally  responsible. 
Story,  Ag.  I  265  a;  10  Mees.  &  W.  Exch.  1. 

An  agent  will  be  liable  on  a  contract  made 
with  him  when  he  expressly,  or  by  implica- 
tion, incurs  a  personal  responsibility,  Story, 
Ag.  §§  156-159,  209 ;  as,  if  he  make  an  ex- 
press warranty  of  title,  and  the  like ;  or  if, 
though  known  to  act  as  agent,  he  give  or  ac- 
cept a  draft  in  his  own  name,  5  Taunt.  74 ; 
1  Mass.  27,  54 ;  2  Du.  N.  Y.  260 ;  2  Conn. 
453 ;  5  Whart.  Penn.  288 ;  and  public  as  well 
as  private  agents  may,  by  a  personal  engage- 
ment, render  themselves  personally  liable, 
Paley,  Ag.  381.  In  general,  although  a  per- 
son contract  as  agent,  yet  if  there  be  no  other 
responsible  principal  to  whom  resort  can  be 
had,  he  will  be  personally  liable:  as,  if  a 
man  sign  a  note  as  "guardian  of  A.  B.,"  an 
infant,  in  that  case  neither  the  infant  nor 
his  property  will  be  liable,  and  the  agent 
alone  will  be  responsible.  Paley,  Ag.  374 ; 
Story,  Ag.  §  280 ;  2  Brod.  &  B.  460;  5  Mass. 
299 ;  6  id.  58 ;  8  Cow.  N.  Y.  31.  The  case 
of  an  agent  of  government,  acting  in  that  ca- 
pacity for  the  public,  is  an  exception  to  this 
rule,  even  though  the  terms  of  the  contract 
be  such  as  might,  in  a  case  of  a  private  na- 
ture, involve  him  in  a  personal  obligation; 
it  not  being  presumed  that  a  public  agent 
meant  to  bind  himself  individually.  Paley, 
Ag.  376,  377;  and  see  5  Barnew.  &  Aid.  34;  1 
Brown,Ch.l01;0Dowl.&R.122;7Bingh.ll0. 
Masters  of  ships,  though  known  to  contract 
for  the  owners  of  the  ships  and  net  for  them- 
selves, are  liable  for  the  contracts  they  make 
for  repairs,  unless  they  negative  their  respon 
sibility  by  the  express  terms  of  the  contract. 
Paley,  Ag.  388  ;  15  Johns,  N.  Y.  298  ;  16  id. 
89;  11  Mass.  34.  As  a  general  rule,  the 
agent  of  a  person  resident  in  a  foreign  coun- 
try is  personally  liable  upon  all  contracts 
made  by  him  for  bis  employer,  whether  he 
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i  "lesoribe  nimself  in  the  contract  as  agent  or 
not,  this  being  the  usage  of  trade,  and  it 
being  presumed  that  the  credit  was  given  to 
him  and  not  to  his  principal,  2  Llvermore, 
Aa.  249;  Story,  Ag.  ^  268 ;  Paley,  Ag.  248, 
373,  382;  15  East,  68;  9  Barnew.  &  C.  78;  3 
Hill,  N.  Y.  72 ;  but  this  presumption  may  be 
rebutted  by  proof  of  a  contrary  agreement. 
11  Ad.  &  E.  589,  594,  595. 

An  agent  is  personally  responsible  where 
money  has  been  paid  to  him  for  the  use  of 
his  principal  under  such  circumstances  that 
the  party  paying  it  becomes  entitled  to  recall 
it.  In  such  cases,  as  long  as  the  money  has 
not  been  paid  over  by  the  agent,  nor  his  situ- 
at  m  altered,  as  by  giving  his  principal  fresh 
credit  upon  the  faith  of  it,  it  may  be  recovered 
from  the  agent,  Paley,  Ag.  388,  389 ;  2  Liver- 
more,  Ag.  260,  261 ;  Story,  Ag.  §  300 ;  3  Maule 
&  S.  344 ;  7  Johns.  N.  Y.  179 ;  1  Wend.  N.  Y. 
173 ;  and  if,  in  receiving  the  money,  the  agent 
was  a  wrong-doer,  he  will  not  be  exempted 
from  liability  by  payment  to  his  principal. 
Paley,  Ag.  393,  394;  1  Campb.  396. 

With  regard  to  the  liability  of  agents  to 
third  persons  for  torts,  there  is  a  distinc- 
tion between  acts  of  misfeasance  or  positive 
wrongs,  and  non-feasances  or  mere  omis.sions 
of  duty.  In  the  former  case,  the  agent  is 
personally  liable  to  third  persons,  although 
authorized  by  his  principal.  Story,  Ag.  \  3ll ; 
Paley,  Ag.  396  ;  1  Wils.  328;  1  Bos.  &  P.  410; 
28  Me.  464 ;  while  in  the  latter  he  is,  in  gene- 
ral, solely  liable  to  his  principal.  Story,  Ag. 
\  308 ;  Paley,  Ag.  396,  397,  398 ;  Story,  fiailm. 
l\  400,  404,  507. 

Where  sub-agents  are  appointed,  if  the 
agent  has  either  express  or  implied  author- 
ity to  appoint  a  sub-agent,  he  will  not  ordi- 
narily be  responsible  for  the  acts  or  omissions 
of  the  substitute,  2  Bos.  &  P.  438 ;  2  Maule 
&  S.  301 ;  1  Wash.  C.  0.  479 ;  8  Cow.  N.  Y. 
198;  and  this  is  especiallv  true  of  public  offi- 
cers, 1  Ld.  Raym.  646;  C'owp.  754;  15  East, 
384;  7Cranch.242;  9  Wheat.  720;  8  Wend. 
N.  Y.  403  ;  3  Hill,  N.  Y.  531 ;  22  N.  H.  252 ; 
13  Ohio,  523 ;  1  Pick.  Mass.  418 ;  4  Mass.  378 ; 
8  Watts,  Penn.  455 ;  but  the  sub-agent  will 
himself  be  directly  responsible  to  the  prin- 
cipal for  his  own  negligence  or  misconduct. 
Story,  Ag.  §  201,  217  a;  2  Gall.  C.  C.  565  ;  8 
Cow.  N.  Y.  198. 

Bights  and  privileges. 
Ac  to  his  principal,  an  agent  is  ordinarily 
entitled  to  compensation  for  his  services, 
commonly  called  a  commission,  which  is  regu- 
lated either  by  special  agreement,  by  the 
usage  of  trade,  or  by  the  presumed  intention 
of  the  parties.  Story,  Ag.  |S  324,  326;  Paley, 
Ag.  100,  101 ;  8  Bingh.  65  ;  1  Caines,  N.  Y. 
349 ;  2  id.  357.  In  general,  he  must  have 
faithfully  performed  the  whole  service  or 
duty  before  he  can  claim  any  commissions. 
Story,  Ag.  II  329,  331 ;  1  Carr.  &  P.  384;  4 
id.  289 ;  7  Bingh.  99 ;  16  Ohio,  412.  He  may 
forfeit  his  right  to  commissions  by  gross  un- 
skilfulness,  by  gross  negligence,  or  gross  mis- 
conduct, in  the  course  of  his  agency,  3  Campb. 


451 ;  7  Bingh.  569 ;  12  Pick.  Mass.  328 ;  as. 
by  not  keeping  regular  accounts,  8  Ves.  Oh. 
48 ;  11  id.  358 ;  17  Mass.  145  ;  2  Johns.  Ch. 
N.  Y.  108  ;  by  violating  his  instructions ;  by 
wilfully  confounding  his  own  property  witu 
that  of  his  principal,  9  Beav.  Rolls,  284 ;  5 
Bos.  &  P.  136  ;  11  Ohio,  363  ;  by  fraudulently 
misapplying  the  funds  of  his  principal,  3 
Chitty,  Comm.  &  M.  222 ;  by  embarking  the 
property  in  illegal  transactions ;  or  by  doing 
any  thing  which  amounts  to  a  betrayal  of  his 
trust.  Story,  Ag.  H  331-334 ;  Paley,  Ag.  104, 
105  ;  Story,  Eq.  Jur.  I  468 ;  12  Pick.  Mass. 
328,  332,  334. 

The  agent  has  a  right  to  be  reimbursed 
his  advances,  expenses,  and  disbursements 
reasonably  and  in  good  faith  incurred  and 
paid,  without  any  default  on  his  part,  in  the 
course  of  the  agency,  2  Livermore,  Ag.  11-13 ; 
Story,  Ag.  il  335,  336  ;  Story,  Bailm.  §§  196, 
197,  357,  358 ;  Paley,  Ag.  107, 108 ;  5  Barnew. 
&  C.  141 ;  3  Binn.  Penn.  295  ;  11  Johns.  N. 
Y.  439  ;  4  Halst.  Ch.  N.  J.  657  ;  and  also  to 
be  paid  interest  on  such  advancements  and 
disbursements  whenever  it  may  fairly  be  pre- 
sumed to  have  been  stipulated  for,  or  to  be 
due  to  him.  Story,  Ag.  \  338  ;  2  Livermore, 
Ag.  17  ;  2  Bouvier,  Inst.  36 ;  15  East,  223 ;  3 
Campb.  467  ;  7  Wend.  N.  Y.  315  ;  3  Caines, 
226  ;  3  Binn.  Penn.  295.  But  he  cannot  re- 
cover for  advances  and  disbursements  made 
in  the  prosecution  of  an  illegal  transaction, 
though  sanctioned  by  or  even  undertaken  at 
the  request  of  his  principal.  Story,  Ag.  ^344; 
1  Livermore,  Ag.  14^21 ;  3  Barnew.  &  C.  639 ; 
and  he  may  forfeit  all  remedy  against  his 
principal  even  for  his  advances  and  disburse- 
ments made  in  the  course  of  legal  transac- 
tions by  his  own  gross  negligence,  fraud,  or 
misconduct,  Story,  Ag.  I  348 ;  12  Wend.  N. 
Y.  362;  12  Pick.  Mass.  328,  332;  20  id.  167; 
nor  will  he  be  entitled  to  be  reimbursed  his 
expenses  after  he  has  notice  that  his  author- 
ity has  been  revoked.  Story,  Ag.  349 ;  2  Term, 
113  ;  8  id.  204;  3  Brown,  Ch.  314. 

The  agent  may  enforce  the  payment  of  a 
debt  due  him  from  his  principal  on  account 
of  the  agency,  either  by  an  action  at  law  or 
by  a  bill  in  equity,  according  to  the  nature 
of  the  case ;  and  he  may  also  have  the  bene- 
fit of  his  claim  by  way  of  setroff  to  an  action 
of  his  principal  against  him,  provided  the 
claim  is  not  for  uncertain  damages,  and  is  in 
other  respects  of  such  a  nature  as  to  be  the 
subject  of  a  set-oif.  2  Livermore,  Ag.  34; 
Story,  Ag.  §§  350,  385 ;  4  Burr,  2133 ;  6  Cow. 
N.  Y.  181 ;  11  Pick.  Mass.  482.  He  has  also 
a  particular  right  of  lien  for  all  his  necessary 
commissions,  expenditures,  advances,  and  ser- 
vices in  and  about  the  property  intrusted  to 
his  agency,  which  right  is  in  many  respects 
analogous  to  the  right  of  set-off.  Story,  Ag 
§373;  2  Livermore,  Ag.  34;  Paley,  Ag.  127. 
Factors  have  a  general  lien  upon  the  goods 
of  their  principal  in  their  possession,  and 
upon  the  price  of  such  ag  have  been  lawfully 
sold  by  them,  and  the  securities  given  ihere- 
for.  Story,  Ag.  §  376  ;  Paley,  Ag.  128, 129 ;  2 
Kent.  Comm.  640;  26  Wend.  N.  Y.  367;  10 
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Paige,  Ch.  N.  Y.  205.  There  are  other  cases 
in  -which  a  general  lien  exists  in  regard  to 
particular  classes  of  agents,  either  from 
usage,  from  a  special  agreement  of  the  par- 
ties, or  from  the  peculiar  habit  of  dealing 
between  them :  such,  for  example,  as  insu- 
rance brokers,  bankers,  common  carriers,  at- 
torneys at  law  and  solicitors  in  equity,  pack- 
ers, calico-printers,  fullers,  dyers,  and  wharf- 
ingers.    Story,  Ag.  |§  379-384.     See  Lien. 

As  to  third  persons,  in  general,  a  mere 
agent  who  has  no  beneficial  interest  in  a 
contract  which  he  has  made  on  behalf  of  his 
principal  cannot  support  an  action  thereon.  1 
Livermore,  Ag.  215.  An  agent  acquires  a 
right  to  maintain  an  action  upon  a  contract 
against  third  persons  in  the  following  cases. 
First,  when  the  contract  is  in  writing,  and 
made  expressly  with  the  agent,  and  imports 
to  be  a  contract  personally  with  him ;  as,  for 
example,  when  a  promissory  note  is  given  to 
the  agent,  as  such,  for  the  benefit  of  the  prin- 
cipal, and  the  promise  is  to  pay  the  money 
to  the  agent  eo  nomine.  Story,  Ag.  ^^393,  394; 
1  Livermore,  Ag.  215-221 ;  3  Pick.  Mass.  322; 
16  id.  381 ;  5  Vt.  500 ;  and  it  has  been  held 
that  the  right  of  the  agent  in  such  case  to 
sue  in  his  own  name  is  not  confined  to  an 
express  contract ;  thus,  it  has  been  said  that 
one  holding,  as  mere  agent,  a  bill  of  exchange, 
or  promissory  note,  indorsed  in  blank,  or  a 
check  or  note  payable  to  bearer,  may  yet  sue 
on  it  in  his  own  name.  Paley,  Ag.,  Dunl.  ed. 
361,  note.  Second,  the  agent  may  maintain 
an  action  against  third  persons  on  contracts 
made  with  them,  whenever  he  is  the  only 
known  and  ostensible  principal,  and  conse- 
quently, in  contemplation  of  law,  the  real 
contracting  party,  Russell,  Pact.  &  B.  241, 
244;  Paley,  Ag.  361,  note;  Story,  Ag.  §  393; 
as,  if  an  agent  sell  goods  of  his  principal  in 
his  own  name,  as  though  he  were  the  owner, 
he  is  entitled  to  sue  the  buyer  in  his  own 
name,  12  Wend.  N.  Y.  413 ;  5  Maule  &  S. 
833 ;  and,  on  the  other  hand,  if  he  so  buy,  he 
may  enforce  the  contract  by  action.  The  re- 
nunciation of  the  agent's  contract  by  the  prin- 
cipal does  not  necessarily  preclude  the  agent 
from  maintaining  an  action,  but  he  will  still 
be  entitled  to  sue  the  party  with  whom  he 
has  contracted  for  any  damages  which  he 
may  have  sustained  by  reason  of  a  breach  of 
contract  by  the  latter.  Russell,  Fact.  &  B. 
243,  244;  2Barnew.  &  Aid.  962.  Third,  the 
right  of  the  agent  to  sue  in  his  own  name 
exists  when,  by  the  usage  of  trade  or  the 
general  course  of  business,  he  is  authorized 
to  act  as  owner,  or  as  a  principal  contracting 
party,  although  his  charactw  as  agent  is 
known.  Story,  Ag.  |  393.  Fourth,  where  the 
agent  has  made  a  contract  in  the  subject- 
matter  of  which  he  has  a  special  interest  or 
property,  he  may  enforce  his  contract  by  ac- 
tion, whether  he  held  himself  out  at  the  time 
to  be  acting  in  his  own  behalf  or  not,  1  Liver- 
more, Ag.  215-219 ;  Story,  Ag.  §  393 ;  27  Ala. 
N.  s.  215 :  for  example,  an  auctioneer  who 
sells  the  goods  of  another  may  maintain  an 
action  for  the  price,  though  the  sale  be  on 


the  premises  of  the  owner  of  the  goods,  be- 
cause the  auctioneer  has  a  possession  coupled 
with  an  interest.  2  Esp.  493 ;  1  H.  Blackst. 
81,  84,  85.  But  this  right  of  the  agent  to 
bring  an  action  in  his  own  name  is  subordi- 
nate to  the  rights  of  the  principal,  who  may, 
unless  in  particular  cases  where  the  agent 
has  a  lien  or  some  other  vested  right,  bring 
a  suit  himself,  and  suspend  or  extinguish 
the  right  of  the  agent.  1  Livermore,  Ag.  221; 
Story,  Ag.  H03 ;  3  Hill,  N.  Y.  72,  73 ;  6  Serg. 
&  R.  Penn.  27 ;  4  Campb.  194. 

An  agent  may  maintain  an  action  of  tres- 
pass or  trover  against  third  persons  for  inju- 
ries afiecting  the  possession  of  his  principal's 
property ;  and  when  he  has  been  induced  by 
the  fraud  of  a  third  person  to  sell  or  buy 
goods  for  his  principal,  and  he  has  sustained 
a  personal  loss,  he  may  maintain  an  action 
against  such  third  person  for  such  wroifgful 
act,  deceit,  or  fraud.  Paley,  Ag.  363  ;  Story, 
Ag.?H14,415;  9Barnew.&C.208;  SCampb. 
320;  1  H.  Blackst.  81 ;  1  Barnew.  &  Aid.  59. 
But  his  remedy  for  mere  torts  is  confined  to 
cases  like  the  foregoing,  where  his  "right  of 
possession  is  injuriously  invaded,  or  where 
he  incurs  a  personal  responsibility,  or  loss,' 
or  damage  in  consequence  of  the  tort."  Story, 
Ag.  i  416. 

A  sub-agent  employed  without  the  know- 
ledge or  consent  of  the  principal  has  his  re- 
medy against  his  immediate  employer  only, 
with  regard  to  whom  he  will  have  the  same 
rights,  obligations,  and  duties  as  if  the  agent 
were  the  sole  principal.  But  where  sub- 
agents  are  ordinarily  or  necessarily  employed 
in  the  business  of  the  agency,  the  sub-agent 
can  maintain  his  claim  for  compensation  both 
against  the  principal  and  the  immediate  em- 
ployer, unless  the  agency  be  avowed  and  exclu- 
sive credit.be  given  to  the  principal,  in  which 
case  his  remedy  will  be  limited  to  the  prin- 
cipal. 1  Livermore,  Ag.  64-66 ;  Story,  Ag.  li 
386,  387;  Paley,  Ag.  49;  6  Taunt.  147. 

A  sub-agent  will  be  clothed  with  a  lien 
against  the  principal  for  services  performed 
and  disbursements  made  by  him  on  account 
of  the  sub-agency,  whenever  a  privity  exists 
between  them.  2  Livermore,  Ag.  87-98 ;  Pa- 
ley, Ag.  148, 149 ;  Story,  Ag.  ^88;  2  Campb. 
218,  597;  2  East,  523;  6  Wend.  N.  Y.  475. 
lie  will  acquire  a  lien  against  the  principal 
if  the  latter  ratifies  his  acts,  or  seeks  to  avail 
himself  of  the  proceeds  of  the  sub-agency, 
though  employed  by  the  agent  without  the 
knowledge  or  consent  of  the  principal.  Story, 
Ag.  ?  389 ;  2  Campb.'  218,  597,  598 ;  4  id.  348, 
353.  He  may  avail  himself  of  his  general 
lien  against  the  principal  by  way  of  substitu- 
tion to  the  rights  of  his  immediate  employer, 
to  the  extent  of  the  lien  of  the  latter.  Story, 
Ag.  I  389 ;  1  East,  335 ;  2  id.  523,  529 ;  7  id. 
7 ;  6  Taunt.  147.  And  there  are  cases  in 
which  a  sub-agent  who  has  no  knowledge  or 
reason  to  believe  that  his  immediate  employer 
is  acting  as  an  agent  for  another,  will  have  a 
lien  on  the  property  for  his  general  balance. 
2  Livermore,  Ag.  87-92;  Paley,  Ag.  148,  149; 
Story,  Ag.  J  390;  4  Campb.  60,  349,  353. 
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See  Insurance  Agent. 

Consult  Livermore,  Paley,  Ross,  Story, 
Agency;  Addison,  Chitty,  Parsons,  Story, 
Contracts;  Cross,  Lien;  Kent,  Commenta- 
ries; Bouvier,  Institutes. 

AGENT  AND  PATIENT.  A  phrase 
indicating  the  state  of  a  person  who  is  re- 
quired to  do  a  thing,  and  is  at  the  same  time 
the  person  to  whom  it  is  done ;  as,  when  a 
man  is  indebted  to  another,  and  he  appoints 
him  his  executor,  the  latter  is  required  to 
pay  the  debt  in  hia  capacity  of  executor,  and 
entitled  to  receive  it  in  his  own  right;  he  is 
then  agent  and  patient.    Termes  de  la  Ley. 

AGER  (Lat.).  In  CivU  Law.  Afield; 
land  generally. 

A  portion  of  land  enclosed  by  definite 
boundaries. 

Used  like  the  word  acre  in  the  old  English  law, 
denoting  a  measure  of  undetermined  and  variable 
value.    Spelman,  Qloss.;  Su  Cange;  3  Kent,  Comm. 

441. 

AGGRAVATION  (Lat.  ad,  to,  and  gra- 
vis, heavy;  aggravare,  to  make  heavy).  That 
which  increases  the  enormity  of  a  crime  or 
the  injury  of  a  wrong. 

In  Criminal  Iia-w.  One  of  the  rules  re- 
specting variances  is,  that  cumulative  allega- 
tions, or  such  as  merely  operate  in  aggrava- 
tion, are  immaterial,  provided  that  sufficient 
is  proved  to  establish  some  right,  oifence,  or 
justification  included  in  the  claim,  charge, 
or  defence  specified  on  the  record.  This  rule 
runs  through  the  whole  criminal  law,  that  it 
is  invariably  enough  to  prove  so  much  of  the 
indictment  as  shows  that  the  defendant  has 
committed  a  substantive  crime  therein  speci- 
fied. Per  Lord  Ellenborough,  2  Campb.  583 ; 
4  Barnew.  &  C.  329;  21  Pick.  Mass.  525;  4 
Gray,  Mass.  18;  7  id.  49,  331;  1  Taylor,  Ev. 
I  215.  Thus,  on  an  indictment  for  murder 
the  prisoner  may  be  convicted  of  manslaugh- 
ter, for  the  averment  of  malice  aforethought 
is  merely  matter  of  aggravation.  Coke,  Litt. 
282  a. 

In  Pleading.  The  introduction  of  matter 
into  the  declaration  which  tends  to  increase 
the  amount  of  damages,  but  does  not  affect 
the  right  of  action  itself.  Stephen,  PL  257 ; 
12  Mod.  597.     See  3  Am.  Jur.  287-313. 

An  example  of  this  is  found  in  the  case  where  a 
plaintiff  declares  in  trespass  for  entering  his  house, 
and  breaking  his  olose,  and  tossing  his  goods  about; 
the  entry  «f  the  house  is  the  principal  ground  and 
foundation  of  the  action,  and  the  rest  is  only  stated 
by  way  of  aggravation,  3  Wils.  294;  and  this  mat- 
ter need  not  be  proved  by  the  plaintiff  or  answered 
by  the  defendant. 

AGGREGATE.  A  collection  of  particu- 
lar persons  or  items,  formed  into  one  body. 

See  Corporation. 

AGGRESSOR.  He  who  begins  a  quar- 
rel or  dispute,  either  by  threatening  or  strik- 
ing another.  No  man  may  strike  another 
because  he  has  been  threatened,  or  in  conse- 
quence of  the  use  of  any  words. 

AGIO.  A  term  used  in  commercial  trans- 
actions to  denote  the  difference  of  price  be- 


tween the  value  of  bank-notes  or  other  nomi- 
nal money  and  the  coin  of  the  country.  5 
Mees.  &  W.  Exch.  535. 

-  AGISTER.  One  who  takes  in  horses  or 
other  animals  to  pasture  at  certain  rates. 
Story,  Bailm.J443._ 

He  is  not,  like  an  innkeeper,  bound  to  take 
all  horses  ofi'ered  to  him,  nor  is  he  liable  for 
any  injury  done  to  such  animals  in  liis  care, 
unless  he  has  been  guilty  of  negligence,  or 
from  his  ignorance  negligence  may  be  in- 
ferred.   Holt,  457. 

As  to  whether  he  is  entitled  to  a  lien,  see 
3  Hill,  N.  y.  485,  and  Lien. 

AGISTMENT.  The  taking  of  another 
person's  cattle  into  one's  own  ground  to  be 
fed,  for  a  consideration  to  be  paid  by  the 
owner.     See  Agistek. 

AGNATES.  In  Scotch  Law.  Rela- 
tions on  the  father's  side. 

AGNATI.  In  Civil  Law.  The  mem- 
bers of  a  Roman  family  who  traced  their 
origin  and  name  to  a  common  deceased  an- 
cestor through  the  male  line,  under  whose 
paternal  power  they  would  be  if  he  were 
living. 

They  were  called  adgnati, — adcnati,  from  the 
words  ad  eum  nati.  Ulpianus  says:  ** Adgnati 
autem  sunt  cognati  viHlis  aexua  ah  eodem  orti  :  nam 
post  8M09  et  conaanguineoe  statim  mihi  proximua  eat 
conaanguinei  mei  Jiliua,  et  ego  ei ;  patria  quoque /ra- 
ter qui  patruaa  appellatur ;  deincepa  ceteri,  ai  qui' 
aunt,  hiue  orti  in  injinitum."  Dig.  38.  16.  I)e  auia, 
2,  J  1.  Thus,  although,  the  grandfather  and  father 
being  dead,  the  children  become  aui  juris,  and  the 
males  may  become  the  founders  of  new  families, 
still  they  all  continue  to  be  agnates;  and  the  ag- 
natio  spreads  and  is  perpetuated  not  only  in  the 
direct  but  also  in  the  collateral  line.  Marriage, 
adoption,  and  adrogation  also  create  the  relation- 
ship of  the  agnatio.  In  the  Sentences  of  Paulus, 
the  order  of  inheritance  is  stated  as  follows :  In- 
teatatorum  hereditaa,  lege  Duodecim  Tahvlarum  pri- 
mum  auia  heredibua,  dcinde  adgnatia  et  aliquando 
quoque  gentibua  deferehatur. 

They  are  distinguished  from  the  cognati,  those 
related  through  females.     See  Cognati. 

AGNATIO    (Lat.).     In  Civil 'Law.     A 

relationship  through  males;   the  male  chil- 
dren. 

Especially  spoken  of  the  children  of  a  free  father 
and  slave  mother;  the  rule  in  such  cases  was  ttg- 
natio  aequitur  ventrem,     Du  Cange. 

AGNOMEN  (Lat.).  A  name  or  title 
which  a.  man  gets  by  some  action  or  pecu- 
liarity; the  last  of  the  four  names  sometimes 
given  a  Roman.  Thus,  SciTpio  Africanus  (the 
African),  from  his  African  victories.  Ains- 
worth,  Lex. ;   Calvinus,  Lex.     See  Nomen. 

AGRARIAN  LA'WS.  In  Roman  Law. 
Those  laws  by  which  the  commonwealth  dis- 
posed of  its  public  land,  or  regulated  the  pos- 
session thereof  by  individuals,  were  termed 
Agrarian  Laws. 

The  greater  part  of  the  public  lands  acquired  by 
conquest  were  laid  open  to  the  possession  of  any 
citizen,  but  the  state  reserved  the  title  and  the 
right  to  resume  possession.  The  object  of  many 
of  the  agrarian  laws  was  to  limit  the  area  of  pub- 
lic land  of  which  any  one  person  might  take  pos- 
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(essiou.     The  law  of  Cassius,  B.C.  486,  is  the  most 
noted  of  these  laws. 

Until  a  comparatively  recent  period,  it  has  been 
assumed  that  these  laws  were  framed  to  reach  pri- 
vate property  a's  well  as  to  restrict  possession  of 
the  public  domain,  and  hence  the  term  agrarian  is, 
in  legal  and  political  literature,  to  a  great  degree 
fixed  with  the  meaning  of  a  confiscatory  law,  in- 
tended to  reduce  largo  estates  and  increase  the 
number  of  landholders.  Harrington,  in  his  "Oce- 
ana," and  the  philosophers  of  the  French  Revolu- 
tion, have  advocated  agrarian  laws  'in  this  sense. 
The  researches  of  Ileyne,  Op.  4.  351;  Niehbuhr, 
^ist.  vol.  ii.,  trans. ;  and  Savigny,  Das  Kecht  des 
Besitzes,  have  redeemed  the  Roman  word  from  the 
burden  of  this  meaning. 

AGREAMENTUM.     Agreement. 
Spclman  says  that  it  is  equivalent  in  meaning  to 
Oft  jref/atio  mentium,  though  not  derived  therefrom. 

AGREEMENT.  A  coming  together  of 
parties  in  opinion  or  determination ;  tlie  union 
of  tvro  or  more  minds  in  a  thing  done  or  to  be 
done ;  ,a  mutual  assent  to  do  ii  tiling.  Coniyn, 
Dig.  Agreement,  A  1 ;  Plowd.  5  a,  6  a. 

Aggreijatio  mentium. — When  two  or  more 
minds  are  united  in  a  thing  done  or  to  be 
done. 

It  ought  to  be  so  certain  and  complete  that  either 
party  may  have  an  action  on  it,  and  there  must  be 
a  quid  2»'o  quo.     Dane,  Abr.  c.  11. 

The  consent  of  two  or  more  persons  con- 
curring, the  one  in  parting  with,  the  otlier 
in  receiving,  some  property,  right,  or  benefit. 
Bacon,  Abr. 

A  mutual  contract  in  consideration  between 
two  or  more  parties.  5  East,  10 ;  4  Gill  &  J. 
Md.  1 ;  12  How.  126. 

Agreement  is  seldom  applied  to  specialties;  con- 
tract is  generally  confined  to  simple  contracts;  and 
promise  refers  to  the  engagement  of  a  party  with- 
out reference  to  the  reasons  or  considerations  for 
it,  or  the  duties  of  other  parties.   Parsons,  Ci)ntr.  6. 

An  agreement  ceases  to  be  such  by  being  put  in 
writing  under  seal,  but  not  when  put  in  writing  for 
a  memorandum.     Dane,  Abr.  c.  11. 

A  promise  or  undertaking. 

This  is  the  loose  and  inaccurate  use  of  the  word. 
6  Bast,  10;  3  Brod.  &,  B.  14;  3  Conn.  335. 

The  writing  or  instrument  which  is  evi- 
dence of  an  agreement. 

This  is  a  loose  and  evidently  inaccurate  use  of 
the  term.  The  agreement  may  be  valid,  and  yet 
the  written  evidence  thereof  insutHcient:  as,  if  a 
piamissory  note  be  given  for  twenty  dollars,  the 
amount  of  a  previous  debt,  where  the  note  mny 
generally  be  neglected  and  the  debt  collected  by 
means  of  other  evidence ;  or,  again,  if  a  note  good 
in  form  be  given  for  an  illegal  consideration,  in 
wbica  case  the  instrument  is  good  and  the  agree- 
ment void. 

Conditional  agreements  are  those  which  are 
tc  have  full  effect  only  in  case  of  the  happen- 
ing of  certain  events,  or  the  existence  of  a 
given  state  of  things. 

Executed  agreements  are  those  where  no- 
thing/urthcr  remains  to  be  done  by  the  par- 
ties. 

Executed  agreements  take  place  when  two 
or  more  persons  make  over  their  respective 
rights  in  a  thing  to  one  another,  and  there- 
by change  their  property  therein  either  pre- 
sently and  at  once,  or  at  a  future  time  upon 


some  event  that  shall  give  it  full  effect,  with- 
out either  party  trusting  to  the  other.  Such 
an  agreement  exists  where  a  thing  is  bought, 
paid  for,  and  delivered. 

Executory  agreements  are  such  as  rest  on 
articles,  memorandums,  parol  promises  or 
undertakings,  and  the  like,  to  bo  performed 
in  the  future,  or  which  are  entered  into  pre- 
paratory to  more  solemn  and  formal  alicnar 
tions  of  property.     Powell,  Contr. 

An  executed  agreement  always  conveys  a  flhos« 
in  poseeveion,  while  an  executory  one  convoys  a 
chose  in  action  only. 

Express  agreements  are  those  in  whmli  the 
terms  are  openly  uttered  and  avoii^cd  by  the 
parties  at  the  time  of  making. 

Implied  agreements  are  those  which  the 
law  supposes  the  parties  to  haAC  made,  al- 
though the  terms  were  not  openly  expressed. 

Thus,  every  one  who  undertakes  any  office,  em- 
ployment, or  duty  impliedly  contracts  with  his  em- 
ployers to  do  it  with  integrity,  diligence,  and  skill ; 
and  be  impliedly  contracts  to  do  whatever  is  fairly 
within  the  scope  of  his  employment.  6  Scott,  761. 
Implied  promises,  or  promises  in  law,  only  exist 
where  there  is  no  express  stipulation  between  the 
parties  touching  the  same  matter;  for  exjivegeum 
facit  ceanare  taciturn,  2  Blackstone,  Comm.  444;  2 
Term,  105;  7  Scott,  69;  1  Nev.  A  P.  633. 

The  parties  must  agree  or  assent.  There 
must  be  a  definitive  promise  by  one  party 
accepted  by  the  other.  3  Johns.  N.  Y.  534; 
12  id.  190;  9  Ala.  69;  29  Ala.  n.  s.  864;  4  R. 
I.  14 ;  2  Dutch.  N.  J.  268 ;  3  Ilalst.  N.  J.  147 ; 
29  Penn.  St.  358.  And  they  must  assent  to 
the  same  thing  in  the  same  sense.  4  Wheat. 
225;  1  Sumn.  C.  C.  218;  2  Woodb.  &  M.  C. 
C.  359;  7  Johns.  N.  Y.  240;  18  Ala.  605;  9 
Mees.  &  W.  Exch.  535.  The  assent  must  be 
mutual  and  obligatory:  there  must  be  a  re- 
quest on  one  side,  and  an  assent  on  the  other, 
5  Bingh.  N.  c.  75.  The  assent  must  compre- 
hend the  whole  of  the  proposition:  it  must 
be  exactly  equal  to  its  extent  and  provision, 
and  it  must  not  qualify  them  by  any  new 
matter,  1  Parsons,  Contr.  400;  and  even  a 
slight  qualification  destroys  the  assent.  5  . 
Mees.  &  W.  Exch.  535;  2  Sandf.  N.  Y.  133. 
The  question  of  assent  when  gathered  from 
conversations  is  for  the  jury.  1  Cush.  Mass. 
89;  13  Johns.  N.Y.  294. 

A  sufficient  consideration  for  the  agreement 
must  exist,  2  Blackstone,  Comm.  444;  Chitty, 
Contr.  20;  2  Q.  B.  851;  6  Ad.  &  E.  548;  7 
Brown.  Ch.  550;  7  Term,  350;  as  against 
third  parties  this  consideration  must  be  good 
or  valuable,  10  Barnew.  &  C.  006 ;  Chitty, 
Contr.  28 ;  as  between  the  parties  it  may  be 
equitable  only. 

But  it  need  not  be  adequate,  if  only  it  have 
some  real  value.  8  Anstr.  732;  2  Schoales  & 
L.  Ch.  Ir.  395,  n.  a;  9  Ves.  Ch.  246;  16  East, 
372;  11  Ad.  &  E.  983;  1  Mete.  Mass.  84.  If 
the  consideration  be  illegal  in  whole  or  in 
part,  the  agreement  will  be  void.  0  Dan.  Ky. 
91;  3  Bibb,  Ky.  500;  9  Vt.  23;  5  Penn.  St. 
452;  22  Me.  488.  So  also  if  the  considera- 
tion be  impossible.  5  Viner,  Abr.  110,  Con- 
dition; Coke,  Litt.  206  o;  Sheppard,  TouchsU 
164.     See  CoNsiDEBATioif. 
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The  agreement  may  be  to  do  any  thing 
which  is  lawful,  as  to  sell  or  buy  real  estate 
or  personal  property.  But  the  evidence  of 
the  sale  of  real  property  must  be  by  deed, 
sealed:  aud  in  most  oases  agreements  in  re- 
gard to  personal  property  must  be  reduced  to 
writing.     See  Statute  op  Frauds. 

Or  to  hire  or  let  personal  estate. 

The  construction  to  be  given  to  agreements 
la  to  be  favorable  to  upholding  them,  and  ac- 
cording to  the  intention  of  the  parties  at  the 
time  of  making  it,  as  nearly  as  the  meaning 
of  the  words  used  and  the  rules  of  law  will 
permit.  1  Parsons,  Contr.  7 ;  2Kent,  Conim. 
555;  I  II.  Blackst.  509,  G14;  30  Eng.  L.  &  E. 
4:9;  5  Hill,  N.  Y.  147.  This  intent  cannot 
prevail  against  the  plain  meaning  of  words. 
5  Meos.  &  W.  Exoh.  535.  Neither  will  it  be 
allowed  to  contravene  established  rules  of  law. 

And  that  the  agreement  may  be  supported, 
it  will  be  construed  so  as  to  operate  in  a  way 
somewhat  different  from  that  intended,  if  this 
will  prevent  the  agreement  from  falling  alto- 
gether. 22  Pick.  Mass.  376;  9  Wend.  N.  Y. 
611;  10  Conn.  474. 

Agreements  are  construed  most  strongly 
against  the  party  proposing  {i.e.  contra  pro- 
ferentem).  0  Mees.  &  W.  Exch.  662;  2  Par- 
sons, Contr.  20.     See  Contracts. 

The  effect  of  an  agreement  is  to  bind  the 
parties  to  the  performance  of  what  they  have 
thereby  undertaken.  In  case  of  failure,  the 
common  law  provides  a  remedy  by  damages, 
and  equity  will  in  some  cases  compel  a  spe- 
cific performance. 

The  obligation  may  be  avoided  or  destroyed 
by  performance,  which  must  be  by  him  who 
was  bound  to  do  it;  and  whatsoever  is  neces- 
sary to  be  done  for  the  full  discharge  of  this 
duty,  although  only  incidental  to  it,  must  be 
done  by  him,  2  Parsons,  Contr.  148 ;  by  acts 
of  the  parti)  to  be  benefited,  which  either  pre- 
vent the  performance,  as  where  some  act  is 
to  be  done  by  one  party  before  the  act  of  the 
other,  the  second  party  is  excused  from  per- 
formance if  the  first  fails,  15  Mees.  &  W. 
Exch.  109;  8  Q.  B.  358;  0  Barnew.  &C.  325; 
10  East,  359 ;  by  rescission,  which  may  be 
made  by  the  party  to  be  benefited  without 
any  provision  therefor  in  the  agreement,  and 
the  mere  acquiescence  of  the  other  party  will 
constitute  sufiicient  mutuality  to  satisfy  the 

feneral  rule  that  rescission  must  be  mutual, 
Pick.  Mass.  114;  5  Me.  277;  7  Bingh.  200; 
1  Watts  &  S.  Penn.  442;  by  acits  o/"  law,  as 
aonfusion,  merger,  29  Vt.  412;  4  Jones,  No. 
C.  87,  lapse  of  time,  death,  as  when  a  master 
who  has  bound  himself  to  teach  an  appren- 
tice dies,  or  extinction  of  the  subject-matter 
of  the  agreement ;  or  generally  by  showing 
that  the  agreement  is  of  no  validity  on  ac- 
OJunt  of  its  lacking  some  of  the  elements  es- 
sential to  an  agreement.  See  also  Assent  ; 
Coniiiact;  Discharge  of  Contracts;  Par- 
ties ;.  Payment  ;  Rescission. 

AGREEMENT  FOR  INSURANCE. 
An  agreement  often  made  in  short  terms 
preliminary  to  the  filling  out  and  delivery 
of  a  policy  with  the  specific  stipulations. 


Such  an  agreement,  specifying  the  rate  of 
premium,  the  subject,  and  risk,  and  amount 
to  be  insured,  in  general  terms,  and  being 
assented  to  by  the  parties,  is  binding.  1 
Phillips,  Ins.  c.  1,  I  3;  2  Curt.  C.  C.  277;  19 
N.  Y.  305.  It  is  usually  in  writing,  but  may 
be  by  parol  or  by  parol  acceptance  of  a  written 
proposal.  2  Curt.  C.  C.  524;  19  IIow.  318; 
31  Ala.  711.  It  must  be  in  such  form  ol 
expression  that  the  parties,  subject,  and  risk 
can  be  thereby  distinctly  known,  either  by 
being  specified  or  by  references  so  that  it 
can  be  definitely  reduced  to  writing.  1  Phil- 
lips, Ins.  I?  0-14  et  seq.;  2  Parsons,  Marit. 
Law,  19;  19N.Y.  305. 

Such  an  agreement  must  have  an  express 
or  implied  reference  to  some  form  of  policy. 
The  ordinary  form  of  the  underwriters  in 
like  cases  is  implied,  where  no  other  is  spe- 
cified or  implied.  1  Phillips,  Ins.  ^§  16,  18 ; 
7  Taunt.  157 ;  2  Carr.  &  P.  91 ;  3  Blngh.  285 ; 
3  Barnew.  &  Ad.  906. 

The  agreement  to  be  valid  must  be  on  a 
legal  interest  against  legal  risks.  1  Phillips, 
Ins.  c.  3,  ?  2;  id.  c.  10;  19  N.  Y.  184. 

Where  the  agreement  is  by  a  communica- 
tion between  parties  at  a  distance,  an  ofier 
by  either  will  be  binding  upon  both  on  a 
despatch  by  the  other  of  his  acceptance  with- 
in a  reasonable  or  the  proscribed  time,  and 
prior  to  the  offer  having  been  countermanded. 
1  Phillips,  Ins.  U  17,  21;  27  Penn.  St.  263. 
See  Insurance  Policy. 

AID  AND  COMFORT.  Help;  support; 
assistance;  counsel;  encouragement. 

The  coDstitutioD  of  the  United  Slates,  art.  3,  s, 
3,  declares,  that  adhering  to  the  enemies  of  the 
United  States,  giving  thorn  aid  and  comfort,  shall  . 
be  treason.  These  words,  as  they  are  to  be  under- 
stood in  the  constitution,  have  not  received  a  full 
judicial  construction.  They  import,  however,  help, 
support,  assistance,  countenance,  encouragement. 
The  word  aid,  which  occurs  in  the  stat.  Westm.  1,  c. 
14,  is  explained  by  Lord  Coke  (2  Inst.  182)  as  com- 
prehending all  persons  counselling,  abetting,  plot- 
ting, assenting,  consenting,  and  encouraging  to  do 
the  act  (and  he  adds,  what  is  not  applicable  to  the 
crimo  of  treason),  who  are  not  present  when  the 
act  is  done.  See  also  1  Burn,  Just.  5,  6;  4  Black- 
stone,  Comm.  37,  38. 

AID  PRAYER.     In  EngUsh  Law.     A 

petition  to  the  court  calling  in  help  from  an- 
other person  who  has  an  interest  in  the  mat- 
ter in  dispute.  For  example,  a  tenant  for 
life,  by  the  curtesy,  or  for  years,  being  im- 
pleaded, may  pray  aid  of  him  in  reversion; 
that  is,  desire  the  court  that  he  may  be  called 
by  writ,  to  allege  what  he  thinks  proper  for 
the  maintenance  of  the  right  of  the  person 
calling  him,  and  of  his  own.  Fitzherbert, 
Nat.  Brev.  50;  Cowel. 

AIDER  BY  VERDICT.  In  Pleading. 
The  presumption  which  arises  after  verdict, 
whether  in  a  civil  or  criminal  case,  that 
those  facts,  without  proof  of  which  the  ver-  . 
diet  could  not  have  been  found,  were  proved, 
though  they  are  not  distinctly  alleged  in  t'he 
record;  provided  it  contains  terms  sufBciently 
general  to  comprehend  them  in  reasonabls 
intendment. 
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The  rule  is  thus  laid  down,  that  where  a 
matter  is  so  essentially  necessary  to  be  proved, 
that  had  it  not  been  in  evidence  the  jury 
could  not  have  given  such  a  verdict  as  that 
recorded,  there  the  want  of  stating  that  mat- 
ter in  express  terms  in  a  declaration,  pro- 
vided it  contains  terms  sufficiently  general 
to  comprehend  it  in  fair  and  reasonable  in- 
tendment, will  be  cured  by  the  verdict;  and 
where  a  general  allegation  must,  in  fair  con- 
struction, so  far  require  to  be  restricted  that 
no  judge  and  no  jury  could  have  properly 
treated  it  in  an  unrestrained  sense,  it  may 
reasonably  be  presumed  after  verdict  that  it 
was  so  restrained  at  the  trial.  1  Maule  &  S. 
234,  237;  1  Saund.,  6th  ed.  227,  228;  1  Den. 
Or.  Cas.356;  2Carr.  &  H.  868;  13Q.B.  790; 
1  id.  911,  912;  2  Mann.  &  G.  405;  2  Scott, 
N.  R.  459 ;  9  Dowl.  409 ;  13  Mees.  &  W.  Exch. 
377;  6  C.  B.  136;  9  id.  364;  6  Meto.  Mass. 
334;  6  Pick.  Mass.  409;  16  id.  541;  2  Cush. 
Mas8.316;  6id.524;  17  Johns.  N.Y. 439,  458. 

AIDINQ  AND  ABETTINQ-.  In  Cri- 
minal Iin-w.  The  offence  committed  by  those 
persons  who,  although  not  the  direct  perpe- 
trators of  a  crime,  are  yet  present  at  its  com- 
mission, doing  some  act  to  render  aid  to  the 
actual  perpetrator  thereof.  4  Sharswood, 
Blackst.  Comm.  34;  Russ.  &  R.  Cr.  Cas.  363, 
421;  9  Ired.  No.  C.  440:  1  Woodb.  &  M.  C. 
C.221;  10  Pick.  Mass.  477;  12  Whart.  Penu. 
460;  26  Miss.  299. 

A  principal  in  the  second  degree  is  he  who 
is  present  aiding  and  abetting  the  fact  to  be 
done.    1  Hale,  PI.  Cr.  615. 

Actual  presence  is  not  necessary:  it  is  suf- 
ficient to  be  so  situated  as  to  come  readily  to 
the  assistance  of  his  fellows.     13  Mo.  382. 

AIDS.  In  English  La-w.  A  species  of 
tax  payable  by  the  tenant  of  lands  to  his 
superior  lord  on  the  happening  of  certain 
events. 

They  were  originally  mere  benevolences  granted 
to  the  lord  in  certain  times  of  danger  and  distress, 
but  soon  came  to  be  claimed  as  a  right.  They 
were  originally  given  in  three  cases  only,  and 
were  of  uncertain  amount.  For  a  period  they  were 
demanded  in  additional  cases;  but  this  abuse  was 
corrected  by  Magna  Gharta  (of  John)  and  the  stat. 
25  Edw.  I.  {oonfirmatio  chartarum),  and  they  were 
made  payable  only, — to  ransom  the  lord's  person, 
when  taken  prisoner;  to  make  the  lord's  eldest  son 
a  knight;  to  marry  the  lord's  eldest  daughter,  by 
giving  her  a  suitable  portion.  The  first  of  these 
remained  uncertain;  the  other  two  were  fixed  by 
act  of  parliament  (25  Edw.  III.  c.  11)  at  twenty 
shillings  each,  being  the  supposed  twentieth  part 
of  a  knight's  fee.  2  Blackstone,  Cumm.  64.  They 
were  abolished  by  the  12  Car.  II.  c.  24;  2  Shars- 
wood, Blackst.  Comm.  77,  n. 

AIEL  (spelled  also  Ayel,  Aile,  and  Ayle). 
Cowel. 

A  writ  which  lieth  where  the  grandfather 
was  seised  in  his  demesne  as  of  fee  of  any 
lands  or  tenements  in  fee  simple  the  day 
that  he  died,  and  a  stranger  abateth  or  en- 
tereth  the  same  day  and  dispossesseth  the 
heir.  Fitzherbert,  Nat.  Brev.  222 ;  Spelman, 
Gloss.;  Termes  de  la  Ley;  3  Sharswood, 
Blackst.  Comm.  186. 


AIELESSE  (Norman).  A  grandmother. 
Kelham. 

AIIiE.  A  corruption  of  the  French  word 
aieul,  grandfather.     See  Aiel. 

AIR.  That  fluid  transparent  substance 
which  surrounds  our  globe. 

No  property  can  be  had  in  the  air ;  it  be 
longs  equally  to  all  men,  being  indispensable 
to  their  existence.  But  this  must  be  under- 
stood with  this  qualification,  that, no  man  has 
a  right  to  use  the  air  over  another  man's  land 
in  such  a  manner  as  to  be  injurious  to  him. 
To  poison  or  materially  to  change  the  air,  to 
the  annoyance  of  the  public,  is  a  nuisance. 
Croke,  Car.  510;  2  Ld.  Raym.  1163 ;  1  Burr. 
333;  1  Strange,  686;  Dane,  Abr.,  Index ;  sef 
Nuisance.  See  4  Campb.  219;  4  Bouvier 
Inst.  n.  3601 ;  Grotius,  Droit  de  la  Guerre,  eta. 
liv.  2,  c.  2,  §  3,  note  3  et  4. 

An  easement  of  light  and  air  ooising  over 
the  land  of  another  cannot  be  acquired  by  pre- 
scription in  the  United  States,  6  Gray,  Mass. 
255;  14  id.  583;  2  Watts,  Penn.  327;  10 
Barb.  N.  Y.  543 ;  13  Wend.  N.  Y.  263 ;  19  id. 
309;  4  Sandf.  Ch.  N.Y.  438;  2  Conn.  597; 
16  111.  217;  1  Green,  Ch.  N.J.  57;  1  Dudl. 
So.  C.  131;  5  Rich,  So.  C.  311;  26  Me.  436; 
11  Md.  1 ;  10  Ala.  N.  s.  63 ;  though  the  rule 
is  otherwise  in  England.  8  Ell.  &.  B.  39 ; 
see  2  Washburn,  Real  Prop.  62  et  seq. 

AISIAMEWTUM  (spelled  also  Esamenr 
turn).     An  easement.     Spelman,  Gloss. 

AJUAR.  In  Spanish  Law.  The  jewels 
and  furniture  which  a  wife  brings  in  mar- 
riage. 

AJUTAGE  (spelled  also  Adjutage).  A 
conical  tube  used  in  drawing  water  through 
an  aperture,  by  the  use  of  which  the  quan- 
tity of  water  drawn  is  much  increased. 

When  a  privilege  to  draw  water  from  a 
canal,  through  the  forebay  or  tunnel,  by 
means  of  an  aperture,  has  been  granted,  it 
is  not  lawful  to  add  an  ajutage,  unless  such 
was  the  intention  of  the  parties.  2  Whart. 
Penn.  477. 

ALABAMA.  One  of  the  new  states  of 
the  United  States  of  America. 

The  territory  of  Alabama  was  organized'  under 
an  act  of  congress  of  March  3,  1S17,  3  Statutes  at 
Large,  371.  An  act  of  congress  was  passed,  Match 
2, 1819,  authorizing  the  inhabitants  of  the  territory 
of  Alabama  to  form  for  themselves  a  constitution 
and  state  government.  In  pursuance  of  that  act, 
the  constitution  of  the  state  of  Alabama  was  fran7p4 
by  a  convention  which  met  in  Hunstville,  Jay  5, 
and  adjourned  August  2,  1819. 

The  constitution  provides  that  amendments  to  it 
may  be  proposed  by  vote  of  two-thirds  of  each  house 
of  the  general  assembly ;  and  that,  if  amendments  so 
proposed  shall,  at  the  next  general  election,  be  ap- 
proved by  the  votes  of  a  majority  of  the  citizens 
voting  for  representatives,  and  shall  afterwards, 
and  before  another  election,  be  ratified  by  two- 
thirds  of  each  house  of  the  general  assembly,  they 
shall  become  parts  of  the  constitution,  jjndor 
this  provision  the  constitution  was  amended  in 
1830,  1846,  and  1850,  but  has  never  been  otherwise 
changed. 

All  white  male  citizens  of  the  state,  who  are 
citizens  of  the  United  States,  twenty-ono  years  of 
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age,  who  have  resided  in  the  state  six  months,  and 
in  the  county  where  they  vote  throe  months,  are 
qualified  voters. 

The  Legislative  Power. 

2.  The  legislative  power  of  the  state  is  vested 
in  a  senate  and  house  of  representatives,  together 
composing  the  general  assembly.  The  senators 
are  elected  for  a  term  of  four  years,  and  the 
representatives  for  a  term  of  two  years,  on  the 
first  Monday  in  August,  by  the  electors.  The  vot- 
ing is  by  ballot.  The  senators  are  divided  into 
two  classes,  one  of  which  goes  out  of  office  at  the 
end  of  every  period  of  two  years.  Const.  Amend. 
of  1850  J  Code,  174.  The  number  of  representa- 
tives is  one  hundred,  and  the  number  of  senators 
is  thirty-three ;  the  largest  number  in  both  houses 
allowed  by  the  constitution.  The  senators  and  re- 
presentatives are  apportioned  among  the  counties 
according  to  their  white  population  at  the  regular 
session  of  the  general  assembly  next  after  each 
enumeration  of  the  inhabitants,  which  is  taken  at 
the  end  of  every  successive  period  of  ten  years. 
Each  county  is  entitled  to  one  representative. 
Counties  composing  a  senatorial  district  must  not 
be  entirely  separated  by  any  county  belonging  to 
another  district,  and  no  county  must  be  divided  in 
forming  a  senatorial  district.  Amend,  of  1850; 
Code,  49  J  Acts,  1855-6,  p.  6. 

3»  The  qualifieationa  of  eenators  and  repreeenta~ 
tivea  are  that  they  shall  be  white  men,  and  citizens 
of  the  United  States,  and  shall  have  resided  in  the 
county  or  district  for  one  year  next  preceding  the 
election. 

The  senators  must  be  twenty-seven,  and  the  re- 
presentatives twenty-one  years  of  age.  Persons 
are  ineligible  who  hold  any  lucrative  office  under 
the  United  States,  this  state,  or  any  other  power 
(the  offices  of  postmaster,  militia  offices  without  an- 
nual salary,  and  the  of^ce  of  justice  of  the  peace, 
excepted).  And  no  collector  or  holder  of  public 
moneys  can  have  a  seat  in  the  general  assembly, 
or  be  eligible  to  any  office  of  trust  or  profit,  until 
he  has  accounted  for  and  paid  into  the  treasury  all 
sums  of  money  for  which  he  is  accountable.  Mem- 
bers of  the  general  assembly  during  the  session, 
and  when  going  to  and  returning  from  the  same 
(allowing  one  day  for  every  twenty  miles  of  the 
distance  of  their  residences  from  the  capitol),  are 
privileged  from  arrest  unless  for  treason,  felony, 
or  breach  of  the  peace,  and  from  accountability  for 
words  sp6ken  in  debate.  They  receive  a  compen- 
sation fixed  by  law,  which  cannot  be  increased  by 
a  law  taking  effect  at  the  session  of  its  adoption. 
They  cannot  be  appointed  to  offices  of  profit  cre- 
ated, or  improved  in  its  emoluments,  during  their 
terms,  except  such  offices  as  are  filled  by  popular 
election. 

§  3.  Bills  for  raising  revenue  can  only  originate 
in  the  house  of  representatives,  but  all  other  bills 
may  originate  in  either  house.  Each  house  chooses 
its  presiding  officer  and  other  officers  j  judges  of 
the  election,  qualification,  and  returns  of  its  mem- 
ber.3,  except  that  contested  elections  must  be  deter- 
mined as  directed  by  lawj  determines  the  rules  of 
Its  proceedings,  punishes  for  disorderly  conduct, 
and  keeps  and  prints  a  journal  of  its  proceedings. 
A  majority  of  each  house  constitutes  a  quorum, 
but  a  smaller  number  may  adjourn  from  day  to 
day,  and  compel  the  attendance  of  absent  mem- 
bers; and  any  member  may  dissent  from  any  act 
or  resolution,  and  have  the  reason  of  his  dissent 
entered  upon  the  journal.  The  governor  issues 
writs  of  election  to  fill  vacancies.  The  doors  of 
each  house  are  kept  open,  except  when  the  occa- 
sion requires  secrecy.  Neither  house  without  the 
consent  of  the  other  can  adjourn  for  more  than 
three  days,  or  to  a  different  place.  Const,  art.  iii. 
leot.  1-27. 


The  house  of  representatives  has  the  sole  powei 
of  impeachment,  but  impeachments  are  tried  by  th« 
senate, — the  senators  acting  upon  oath  or  affirm* 
ation,  and  the  concurrence  of  two-thirds  of  thosa 
present  being  requisite  to  conviction.  Const,  art. 
v.,  Impeachments,  ^§  1,  2. 

The  Executive  Department. 

4.  7^.e  Governor  is  the  chief  magistrate  of  the 
state,  and  in  him  is  vested  the  supreme  executive 
power.  He  is  elected  by  the  qualified  voters  of 
the  state  for  a  term  of  two  years,  but  is  ineligible 
for  more  than  four  in  any  period  of  six  years;  and 
no  person  is  eligible  to  the  office  unless  he  is  at 
least  thirty  years  of  age  and  a  native  citizen  of  the 
United  States,  and  has  been  four  years  a  resident 
of  the  state.  And  no  other  office  under  tbis  state, 
or  any  other  power,  can  be  held  at  the  same  time 
with  that  of  governor.  His  salary,  fixed  by  sta- 
tute, is  four  thousand  dollars  per  atuium,  an^  the 
constitution  prohibits  its  being  either  increased  or 
diminished  during  his  term  of  office.  He  is  com- 
mander-in-chief of  the  army  and  navy  of  the  state, 
and  of  the  militia,  except  when  called  into  the  ser- 
vice of  the  United  States,  and  then  his  rank  is  fixed 
by  the  legislature.  He  may  require  information  in 
writing  from  the  officers  of  the  executive  depart- 
ment, may  convene  the  general  assembly  on  extra- 
ordinary occasions,  and  may  adjourn  it  if  the  two 
houses  disagree  as  to  the  time  of  adjournment.  It 
is  his  duty  to  give  information  to  the  general  as- 
sembly and  recommend  measures  for  its  considera. 
tion,  and  also  to  approve  or  veto  bills  passed  by 
the  general  assembly ;  but  if  a  bill  returned  with 
his  objection  is  afterwards  passed  in  each  house  by 
a  majority  of  all  the  members  elected,  it  becomes  a 
law  without  his  approval.  He  is  required  to  take 
care  that  the  laws  be  faithfully  executed,  and  he 
has  the  power  of  granting  reprieves  and  pardons 
and  of  remitting  fines  and  forfeitures  under  the 
rules  and  regulations  prescribed  by  law,  except  in 
cases  of  treason  and  impeachment;  and  he  may  in 
cases  of  treason  respite  the  sentence  until  the  end 
of  the  next  session  of  the  general  assembly,  and 
grant  reprieves  and  pardons  with  the  advice  and 
consent  of  the  senate. 

He  has  power  to  fill  all  vacancies  in  offices  the 
appointment  of  which  is  rested  in  the  general  as- 
sembly, during  the  recess,  by  granting  commis^ 
sions  to  expire  at  the  end  of  the  next  sessiongpf 
the  general  assembly.  He  has  also  authority  to  fill 
vacancies  in  the  offices  of  judge  of  the  circuit  court, 
and  judge  of  the  probate  court,  and  sheriff,  who  are 
elected  by  the  popular  vote.  Amend.  1850.  In  case 
of  the  governor's  impeachment,  removal  from  office, 
death,  refusal  to  qualify,  resignation,  or  absence 
from  the  state,  the  president  of  the  senate  fills  the 
office  until  the  next  election,  unless  the  general  as- 
sembly shall  provide  by  law  for  an  election  to  fill 
the  vacancy,  or  until  the  governor  absent  or  im- 
peached shall  return  or  be  acquitted.  In  like  cir- 
cumstances in  reference  to  the  president  of  the 
senate  when  governor,  the  speaker  of  the  house  of 
representatives  fills  the  office.  Const  art.  ir.  sect. 
1-24. 

5.  The  Secretary  of  State  is  appointed  by  joint 
vote  of  the  two  houses  of  the  general  assembly  for 
a  term  of  two  years.     Cons^t.  iv.  §  13. 

The  Comptroller  of  Public  Accounts  and  Trea 
surer. — The  constitution  requires  that  these  officers 
should  be  elected  annually  by  joint  vote  of  both 
houses  of  the  general  assembly. 

Superintendent  of  Education. — The  constitution 
directs  that  "  schools  and  the  means  of  education 
shall  forever  be  encouraged  in  this  state."  Ac- 
cordingly, provision  has  been  made  by  law  for  the 
establishment  of  schools  in  all  the  townships  of 
the  state,  for  the  gratuitous  education  of  children 
within  the  proper  ages,  though  the  fun  d  is  yet  in  ■ 
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a  leqnato  to  the  full  occompUshment  of  the  bene- 
Pulent  purpose  contemplated.  The  superintendent 
of  public  instruction  is  elected  biennially  by  the 
general  assembly,  and  exercises  a  general  super- 
vision over  the  free  public  schools  and  educational 
interests  of  the  state.     Acts,  lS53-t,  p.  8. 

Tlie  Judicial  Department, 

6.  The  Supreme  Court,  under  a  statutory  regu- 
lation, is  composed  of  three  judges,  who  elect  one 
of  their  number  chief  justice,  and  appoint  a  re- 
porter of  the  decisions  of  the  court,  and  its  clerk, 
and  marshal.  Code,  sect.  567,  678,  585.  The  judges 
are  elected  by  joint  vote  of  the  two  houses  of  the 
general  assembly.  The  constitution  prescribes  that 
the  court  shall  be  held  at  the  capitol,  and  that  it 
shall  have  appellate  jurisdiction  coextensive  with 
the  state,  under  such  restrictions  and  regulations 
not  repugnant  to  the  constitution  as  may,  from 
time^to  time,  be  prescribed  by  law;  provided  that 
it  shall  have  power  to  issue  writs  of  injunction, 
quo  warranto,  habeas  corpus,  and  such  other  reme- 
dial and  original  writs  as  may  bo  necessary  to  give 
it  a  general  superintendence  and  control  of  inferior 
jurisdictions;  and  the  judges  are  by  the  constitu- 
tion made  conservators  of  the  peace  throughout 
the  state.  Const,  art.  v.  sect.  2.  16.  4.  The  deci- 
sions of  the  court  are  delivered  in  writing,  and  re- 
ported. 

The  reports  of  the  decisions  are  now  embraced  in 
fifty-two  volumes,  as  follows,  to  wit :  1  of  Minor, 
3  of  Stewart,  5  of  Stewart  and  Porter,  9  of  Porter, 
and  34  of  Alabama  Reports,  new  series, 

T-  The  Circuit  Court. — This  court  has  a  plenary 
grant  of  original  jurisdiction  over  all  criminal  cases 
and  civil  cases,  where  the  matter  in  controversy 
exceeds  fifty  dollars ;  but  its  jurisdiction  over  chan- 
cery causes  ceased  with  the  establishment  of  a  sepa- 
rate chancery  court  by  an  not  passed  in  pursuance 
of  the  constitution.  The  judges  have  power  to 
issue  writs  of  injunction  returnable  into  the  court 
of  chancery. 

A  circuit  court  is  required  to  be  held  in  each 
county  of  the  state  at  least  twice  in  every  year. 
The  constitution  directs  that  the  state  shall  be  di- 
vided into  convenient  circuits;  that  each  circuit 
shall  contain  not  less  than  three  nor  more  than 
fix  counties ;  that  there  shall  be  a  judge  for  each 
circuit,  who  shall  reside  within  it;  and  that  the 
jiAges  may  interchange  with  each  other  when 
they  deem  it  expedient,  and  shall  do  so  when  di- 
rected by  law.  Const,  art.  v.  sect.  5-8.  The  state 
is,  by  act  of  the  legislature,  divided  into  eleven 
circuits.  The  judges  are  chosen  by  the  electors  of 
the  respective  circuits.     Amend,  of  1850. 

8,  The  Citt/  Court  of  MoOite. — This  court  is  held 
in  the  city  of  Mobile.  It  was  established  by  a  sta- 
tute passed  under  the  authority  given  by  the  con- 
stitution to  establish  inferior  courts ;  and  it  has  ju- 
risdiction over  criminal  causes  in  Mobile  county, 
and  civil  causes  pertaining  to  courts  of  common 
law,  except  actions  of  ejectment  and  treapaas  quare 
clauainu  /re(/it.  Const,  art.  v.  sect.  ];  24  Ala.  521; 
18  Ala.  521.  The  judge  is  choten  by  the  electors 
of  Mobile  county. 

Chirucen/  Cnurta. — Equity  jurisdiction  was  exer- 
cised by  the  circuit  courts  till  1839,  when  a  sepa- 
rate chancery  court  was  established,  and  the  state 
is  now  divided  into  three  chancery  divisions,  for 
each  of  which  there  is  a  chancellor,  who  is  chosen 
by  joint  vote  of  the  two  houses  of  the  general  as- 
sembly. Const,  art.  v.  sect.  8-12;  Acts  of  1839,  p. 
22 ;  Code,  sect.  596-601. 

9.  Probate  Courts. — These  courts  arc  established 
In  each  county.  They  have  a  single  ofiicer,  who  is 
ooth  judgo  and  clerk,  but  is  called  judge,  and  is 
chosen  by  the  electors  of  the  county  for  a  term 
of  six  years,  and  is  compensated  by  fees  of  ofiice. 
lie  hut  jurisdiction  of  the  probate  of  wills;   the 


granting  and  revoking  of  letters  testamentary  and 
of  administration;  the  administration  of  estates; 
the  guardianship  of  minors  and  persons  of  unsound 
mind;  the  binding-out  of  apprentices,  and  all  con- 
troversies between  master  and  apprentice;  the  al- 
lotment of  dower  in  lands,  when  it  can  be  made  by 
metes  and  bounds;  partition  of  lands;  change  of 
name,  &o.  Const,  art.  t.  sect.  9;  Code,  sect.  670, 
1369,  173,  661. 

The  Court  of  County  Commiaaionera  is  established 
by  law  in  each  county.  It  is  composed  of  the  pro 
bate  judge  and  four  commissioners,  who  are  elected 
by  the  qualified  votsrs  of  the  county  for  a  term  of 
three  years.  It  has  jurisdiction  in  relation  to  roads, 
bridges,  causeways,  and  ferries;  and  it  has  author- 
ity to  direct  and  control  the  property  of  the  county; 
to  levy  county  taxes ;  to  examine,  settle,  and  allow 
all  claims  against  the  county;  to  examine  and  audit 
the  accounts  of  all  officers  having  the  care,  manage- 
ment, collection,  or  disbursement  of  money  belcng- 
ing  to  the  county,  or  appropriated  for  its  use  and 
benefit;  to  make  rules  and  regulations  for  the  sup- 
port of  the  poor,  and  to  lay  off  the  counties  into 
suitable  election  precincts.  Code,  sect.  697,  703,  704, 
182. 

10.  Juaticea  of  the  Peace. — The  constitution  au- 
thorizes the  appointment  of  a  competent  number  of 
justices  of  the  peace  in  each  county^  in  such  mode 
and  for  such  term  as  the  general  assembly  may  di- 
rect, and  restricts  their  jurisdiction  in  civil  cases 
to  controversies  where  the  amount  does  not  exceed 
fifty  dollars.  Const,  art.  v.  sect.  10.  Under  this  au- 
thority it  is  provided  by  law  that  two  justices  of 
the  peace  shall  be  elected  for  each  eleetiun  precinct 
by  the  qualified  voters  thereof.  Code,  sect.  253,  708. 
They  are  also  conservators  of  the  peace  and  com- 
mitting magistrates. 

11.  Of  the  Judijea  generalhj. — No  person  seventy 
years  of  age  can  hold  or  continue  in  the  office  of 
judge  in  this  state.  The  judges  are  elected  for  a 
term  of  six  years.  Amend,  of  1830  and  of  1850; 
Code,  g  661.  For  wilful  neglect  of  duty  or  other 
reasonable  cause,  not  being  sufficient  ground  for 
impeachment,  they  may  be  removed  by  the  gov- 
ernor on  the  address  of  two-thirds  of  each  house 
of  the  general  assembly;  but  the  cause  of  removal 
must  be  stated  at  length  in  the  address  and  entered 
on  the  journal  of  each  house,  and  the  judge  must 
be  notified  of  the  cause  and  admitted  to  a  hearing 
in  his  defence,  before  a  vote  for  the  address  shall 
pass,  and  the  vote  must  be  t.iken  by  yeas  and  nays 
and  entered  upon  the  journal  of  each  house  respect- 
ively. Amend,  of  1830.  Judges  of  the  supreme  and 
circuit  and  chancery  courts  receive  stated  salaries, 
which  cannot  bo  diminished  during  their  continu- 
ance in  office;  and  they  are  prohibited  from  receiv- 
ing any  fees  or  perquisites  of  office,  and  from  hold- 
ing any  other  office  of  trust  or  profit  under  this  state, 
the  United  States,  pr  any  other  power.  Const,  art, 
V.  sect.  11-14. 

12.  Hegnlnlionainpplicahle  to  Officera  (jeneralli/.— 
Legislative,  executive,  and  judicial  officers  are  re- 
quired to  take  an  oath  to  support  tho  constitution 
of  tho  United  States  and  the  state  of  Alabama, 
while  remaining  citizens  of  the  state,  and  to  dis- 
charge to  the  best  jf  their  abilities  the  duties  of 
their  offices.  Const  art.  vi.  sect.  1.  In  pursuance 
of  a  section  of  the  constitution  authorizing  the 
enactment  of  laws  to  suppress  the  evil  practice 
of  duelling,  extending  to  disqualification  for  of- 
fice or  the  tenure  tliercof,  a  law  has  been  adopted 
requiring  every  public  officer  to  take  an  anti-duel- 
ling oath.  Const,  art.  vi.  sect.  3;  Code,  scrt.  110. 
All  civil  officers  are  liable  to  impeachment  (or  mis- 
demeanors in  office.  Judgment  in  cases  of  im- 
peachment can  only  be  for  removal  from,  and  dis- 
qualification  for,  office,  but  tho  impeachment  does 
not  bar  an  indictment.  Const,  art.  v.,  Impeach- 
ment, sect.  3. 
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ALBA  FIRMA.  White  rents ;  rents  re- 
served payable  in  silver,  or  white  money. 

They  were  so  called  to  distinguish  them  from 
reditns  m(/ri,  which  were  rents  reserved  payable  in 
work,  grain,  and  the  like.     Coke,  2d  Inst.  19. 

ALCADE.  In  Spanish  Law.  A  judi- 
cial officer  in  Spain,  and  in  those  countries 
which  have  received  the  body  of  their  laws 
from  those  of  Spain.  His  powers  and  duties 
are  similar  to  those  of  a  justice  of  ihe  peace. 
ALDERMAK  (equivalent  to  senator  or 
senior). 

In  English  Law.  An  associate  to  the  chief 
civil  magistrate  of  a  corporate  town  or  city. 

The  word  was  formerly  of  very  extended  sig- 
niScation.  Spelman  enumerates  eleven  classes  of 
aldermen.  Their  duties  among  the  Saxons  em- 
braced both  magisterial  and  executive  power,  but 
would  seem  to  have  been  rather  an  appellation  of 
honor,  originally,  than  a  distinguishing  mark  of 
office.     Spelman,  Gloss. 

Afdormmtntis  civitatiH  burgi  Ben  castellse  (alderman 
of  a  city,  borough,  or  castle).  1  Sbarswood,  Blackst. 
Conim.  475,  n. 

Aidermannm  eomitatna  (alderman  of  the  county), 
who  is  thought  by  Spelman  to  have  held  an  inter- 
mediate place  between  an  earl  and  sheriff";  by 
others,  held  the  same  as  the  earl.  1  Sbarswood, 
Blackst.  Comm.  116. 

Aldenmininis  hundredi  seu  wapentachii  (alderman 
of  a  hundred  or  wapentake).     Spelman. 

Aldermitmms  regie  (alderman  of  the  king)  was  so 
called,  either  because  he  was  appointed  by  the 
king,  or  because  be  gave  the  judgment  of  the  king 
in  the  preinii^es  allotted  to  him. 

AlderiiianitHn  tutiua  Angiitis  (alderman  of  all  Eng- 
lanl).  An  officer  of  high  rank  whose  duties  can- 
not be  precisely  determined.  See  Spelman,  Gloss. 
The  aldermen  of  the  city  of  London  were  proba- 
bly originally  the  chiefs  of  guilds.  See  1  Spence, 
Bq.  Jur.  51,  56. 

In  American  Cities.  The  aldermen  are 
generally  a  legislative  body,  having  limited 
ludicial  powers  as  a  body,  as  in  matters  of 
internal  police  regulation,  laying  out  and  re- 
pairing streets,  constructing  sewers,  and  the 
like ;  though  in  many  cities  they  hold  sepa- 
rate courts,  and  have  magisterial  powers  to 
a  considerable  extent.  Consult  Spelman, 
Gloss. ;  Oowel ;  1  Sbarswood,  Blackst.  Comm. 
110;  lleeve,  Hist.  Eng.  Law;  Spence,  Eq. 
Jur. 

ALEATOR  (Lat.  alea,  dice).  A  dice- 
player;  a  gambler. 

"The  more  skilful  a  pliwer  he  is,  the 
wickeder  he  is."     Calvinus,  Lex. 

ALBATORy  CONTRACT.  In  Civil 
Law.  A  mutual  agreement,  of  which  the 
effects,  with  respect  both  to  the  advantages 
and  losses,  whether  to  all  the  parties  or  to 
some  of  them,  depend  on  an  uncertain  event. 
La.  Civ.  Code,  art.  2951. 

The  term  includes  contracts,  such  as  in- 
surance, annuities,  and  the  like. 

ALE-CONNER  (also  called  ale-iaster). 
An  officer  appointed  by  the  eourt-leet,  sworn 
to  look  to  the  assize  and  goodness  of  ale  and 
beer  witliiu  the  precincts  of  the  leet.  Kitchin, 
Courts  Bar.,  46;  Whishaw. 

An  officer  apprinted  in  every  court-leet, 
and  sworn  to  look  to  the  assize  of  bread,  ale, 


or  beer  within  the  precincts  of  that  lordship. 
Cowel. 

This  officer  is  still  continued  in  name, 
though  the  duties  are  clianged  or  given  up. 
1  Crabb,  Real  Prop.  501. 

ALER  SANS  JOUR  (Fr.  aller  sans  jour, 
to  go  without  day). 

In  Practice.  A  phrase  formerly  used  to  in- 
dicate the  final  dismissal  of  a  case  from  court. 

The  defendant  was  then  at  liberty  to  go, 
without  any  day  appointed  for  his  subse- 
quent appearance.     Kiteh.  140. 

ALFET.  The  vessel  in  which  hot  water 
was  put,  for  the  purpose  of  dipping  a  crimi- 
nal's arm  in  it  up  to  the  elbow  in  the  ordeal 
by  water.     Oowel. 

ALIA  ENORMIA  (Lat.,  other  wrongs). 

In  Pleading.  A  general  allegation,  at  the 
end  of  a  declaration,  of  wrongful  acts  com- 
mitted by  the  defendant  to  the  damage  of  the 
plaintiff.  In  form  it  is,  "and  other  wrongs 
then  and  there  did  against  the  peace,  etc." 
Under  this  allegation,  damages  and  matters 
which  naturally  arise  from  the  act  complained 
of  may  be  given  in  evidence,  2  Ureenloaf,  Ev. 

1  678,  including  battery  of  servants,  etc.  in  a 
declaration  for  breaking  into  and  entering  a 
house,  6  Mod.  127;  2  Term,  160;  7  llarr.  & 
J.  Md.  68 ;  and  all  matters  in  general  which 
go  in  aggravation  of  damages  merely,  but 
would  not  of  themselves  be  ground  for  an 
action.  Buller,  Nisi  P.  89;  3  Mass.  222;  6 
Munf.  Va.  308. 

But  matters  in  aggravation  may  be  stated 
specially,  15  Mass.  194 ;  Gilm.  Va.  227 ;  and 
matters  whicli  of  themselves  would  consti- 
tute a  ground  of  action  must  be  so  stated.  1 
Chitty,  Plead.  348;  17  Pick.  Mass.  284.  See 
generally  1  Chitty,  Plead.  648;  Buller,  Nisi 
P.  89;  2  Greenleaf,  Ev.  §?  208,  273,  278;  2 
Salk.  643 ;  Peake,  Ev.  505. 

ALIAS  (Lat.  alius,  another).  In  Prac- 
tice.    Before ;  at  another  time. 

An  alias  writ  is  a  writ  issued  where  one 
of  the  same  kind  has  been  issued  before  in 
the  same  cause. 

The  second  writ  runs,  in  such  case,  "we 
command  you  as  we  have  before  commanded 
you"  [sicut  alias),  and  the  Latin  word  alias 
is  used  to  denote  both  the  writ  and  the 
clause  in  which  it  or  its  corresponding  Eng- 
lish word  is  found.  It  is  used  of  all  species 
of  writs. 

ALIAS  DICTUS  (Lat.,  otherwise  called). 
A  description  of  the  defendant  by  adding  to 
his  real  name  that  by  which  he  is  known  in 
some  writing  on  which  he  is  to  be  charged, 
or  by  which  he  is  known.  4  Johns.  N.  Y.  II 8 ; 

2  Caines,  N.  Y.  362;  3  id.  219. 

ALIBI  (Lat.,  elsewhere.).  Presence  in 
another  place  than  that  described. 

When  a  person,  charged  with  a  crime,  proves  («« 
eadem  die/uiaae  alibi)  that  he  was,  at  the  time  al- 
leged, in  a  different  place  from  that  in  which  it  was 
committed,  he  is  said  to  prove  an  alibi,  the  eifect  of 
which  is  to  lay  a  foundation  for  the  necesgary  in- 
ference that  he  could  not  have  committed  "t.  See 
Bracton,  140. 
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This  proof  is  usually  made  out  by  the  testimony 
of  witnesses,  but  it  is  presumed  it  might  be  made 
out  by  writings  j  as  if  the  party  could  prove  by  a 
record,  properly  authenticated,  that  on  the  day  or 
at  the  time  in  question  he  was  in  another  place. 

ALIXilT  (Lat.  alienus,  belonging  to  an- 
other; foreign).  A  foreigner;  one  of  foreign 
Dirth. 

In  England,  one  born  out  of  the  allegiance 
of  the  king. 

In  the  United  States,  one  born  out  of  the 
jurisdiction  of  the  United  States,  and  who 
has  not  been  naturalized  under  their  consti- 
tution and  laws.  2  Kent,  Comm.  50.  The 
children  of  ambassadors  and  ministers  at 
foreign  courts,  however,  are  not  aliens.  And 
see  ID  U.  S.  Stat.  604. 

2.  An  alien  cannot  in  general  acquire  title 
to  real  estate  by  descent,  or  by  other  mere 
operation  of  law,  7  Coke,  25  a;  1  Ventr.  417 ; 
3  Johns.  Gas.  N.  Y.  109;  Hard.  Ky.  61;  and 
if  he  purchase  land,  he  may  be  divested  of 
the  fee,  upon  an  inquest  of  office  found ;  but 
until  this  is  done  he  may  sell,  convey,  or  de- 
vise the  lands  and  pass  a  good  title  to  the 
same.  4  Wheat.  453 ;  12  Mass.  143 ;  6  Johns. 
Ch.  N.  Y.  365 ;  7  N.  H.  475 ;  1  Washburn, 
Real  Prop.  49.  The  disabilities  of  aliens  in 
respect  to  holding  lands  are  removed  by  sta- 
tute in  many  of  the  states  of  the  United 
States ;  in  Arkansas,  if  they  have  declared 
an  intention  to  become  citizens.  Rev.  Stat.  o. 
7,  §  1 ;  California,  wholly  if  resident.  Const, 
art.  7,  ^  17 ;  Act  of  1856,  c.  116 ;  Connecticut, 
wholly,  Comp.  Stat.  1854,  p.  630,  §  6;  Dela- 
ware, as  in  Arkansas,  Rev.  Code,  1852,  c.  81, 
?  1 ;  Florida,  wholly,  Thompson,  Dig.  div.  2, 
tit.  2,  c.  1,  §  3 ;  Georgia,  as  in  Arkansas,  Cobb, 
Dig.  1851,  p.  307 ;  Illinois,  in  part.  Rev.  Stat. 

1856,  c.  34,  §  2;  Iowa,  wholly,  Const,  art.  1, 
§  22 ;  Kentucky,  wholly  if  resident,  Rev.  Stat. 
1851-52,  c.  15,  art.  3,  §  1 ;  see  2  Dan.  Ky.  40 ; 
Maine,  wholly.  Rev.  Stat.  1857,  c.  73,  |  2; 
Massachusetts,  wholly,  Gen.  Stat.  o.  90,  ^  38 ; 
Michigan,  wholly,  Rev.  Stat.  1846,  o.  66,  g  5 ; 
Mississippi,  wholly  if  resident.  Rev.  Code, 

1857,  c.  36,  ?  9,  art.  65 ;  Missouri,  as  in  Mis- 
sissippi, Rev.  Stat.  1845,  c.  6,  J  1 ;  New  Hamp- 
shire, wholly  if  resident,  Comp.  Stat.  1853,  c. 
135,  ?  1;  New  Jersey,  wholly.  Rev.  Stat.  1847, 
c.  1, 1  1 ;  New  York,  partly,  2  Rev.  Stat.  1852, 
p.  128,  II 24, 25 ;  Ohio,  wholly,  Rev.  Stat.  1854, 
c.  3,  §  1 ;  Pennsylvania,  wholly,  Dunlop,  Laws, 
p  73 ;  Rhode  Island,  partly,  Rev.  Stat.  1857, 
0  15l,  §  21 ;  South  Carolina,  as  in  Arkansas, 
5  Stat,  at  Large,  547;  see  1  M'Cord,  Ch.  So. 
C.  146 ;.  Tennessee,  partly,  Carruther  &  N.  Dig. 
1837,  p.  87 ;  Texas,  wholly  if  a  resident,  and 
an  intention  to  become  a  resident  has  been 
declared,  Stat.  1854,  c.  70,  2  2;  Virginia, 
partly.  Code,  1849,  c.  115,  J  5;  Wisconsin, 
wholly.  Rev.  Stat.  1849,  c.  62,  ?  35.  In  Ala- 
bama, Code,  1852,  ?  580;  4  Ala.  60;  Mary- 
land; North  Carolina,  Code,  1854,  c.  38,  §  9; 
3  Ired.  No.  C.  146;  Vermont,  the  common  law 
prevails.     1  Washburn,  Real  Prop.  49,  n. 

3.  An  alien  has  a  right  to  acquire  per- 
Bonal  estate,  make  and  enforce  contracts  in 
relation  to  the  same;   he  is  protected  from 


injuries  and  wrongs  to  his  person  and  pro- 
perty, his  relative  rights  and  character;  he 
may  sue  and  be  sued.    7  Coke,  17 ;  Dy.  2  6; 

1  Gush.  Mass.  531;  2  Sandf.  Ch.  N.Y.  586; 

2  Woodb.  &  M.  C.  C.  1;  2  Kent,  Comm.  03. 
An  alien,  even  after  being  naturalized,  is 

ineligible  to  the  office  of  president  of  the 
United  States,  and  in  some  states,  as  in 
New  York,  to  that  of  governor;  he  cannot 
be  a  member  of  congress  till  the  expiration 
of  seven  years  after  his  naturalization.  An 
alien  can  exercise  no  political  rights  what- 
ever; he  cannot,  therefore,  vote  at  any  politi- 
cal election,  fill  any  office,  or  serve  as  a  juror. 
6  Johns.  N.  Y.  332.  The  disabilities  of  aliens 
may  be  removed,  and  they  may  become  citi- 
zens, under  the  provisions  of  the  Acts  of  Con- 
gress of  April  14, 1802,  c.  28 ;  March  3, 1813, 
c.  184;  March  22, 1816,  c.  32;  May  26, 1824, 
c.  186;  May  24,  1828,  c.  116.  See  2  Curt.  C. 
G.  98;  1  Woodb.  &  M.  C.  C.  323;  4  Gray, 
Mass.  559;  33  N.  H.  89. 

An  alien  owes  a  temporary  local  allegiance, 
and  his  property  is  liable  to  taxation.  As  to 
the  case  of  alien  enemies,  see  that  title. 

Consult  Kent,  Commentaries;  Bouvier,  Irtr 
stitutes;  Washburn,  Real  Property. 

Of  Estates.     To  alienate;  to  transfer. 

ALIEN  ENEMY.  One  who  owes  alle- 
giance to  the  adverse  belligerent.  1  Kenl^ 
Comm.  73. 

He  who  owes  a  temporary  but  not  a  per- 
manent allegiance  is  an  alien  enemy  in  re- 
spect to  acts  done  during  such  temporary 
allegiance  only;  and  when  his  allegiance 
terminates,  his  hostile  character  terminates 
also.     1  Bos.  &  P.  163. 

Alien  enemies  are  said  to  have  no  rights, 
no  privileges,  unless  by  the  king's  special 
favor,  during  time  of  war.  1  Sharswood, 
Blackst.  Comm.  372;  Bynkershoek,  195;  8 
Term,  166.  But  the  tendency  of  modern  law 
is  to  give  them  protection  for  person  and  pro- 
perty until  ordered  out  of  the  country.  If 
resident  within  the  country,  they  may  suo 
and  be  sued.  2  Kent,  Comm.  63;  10  Johns. 
N.Y.  69;  6  Binn.  Penn.  241. 

ALIENAGE.  The  condition  or  state  of 
an  alien. 

ALIENATE.  To  convey;  to  transfer. 
Coke,  Litt.  118  6.  Alien  is  very  commonly 
used  in  the  same  sense.  1  Washburn,  Real 
Prop.  53. 

ALIENATION.  Of  Estates.  The  trans- 
fer of  the  property  and  possession  of  lands, 
tenements,  or  other  things,  from  one  person 
to  another.     Termes  de  la  Ley. 

It  is  particularly  applied  to  absolute  con- 
veyances of  real  property.     1  N.  Y.  290,  204. 

Alienations  by  deed  may  be  by  conveyances 
at  common  law,  which  are  either  original  or 
primary,  being  those  by  means  of  which  the 
benefit  or  estate  is  created  or  first  arises;  or 
derivative  or  secondary  conveyances,  being 
those  by  which  the  benefit  or  estate  origin- 
ally created  is  enlarged,  restrained,  trans- 
ferred, or  extinguished;  or  they  may  be  by 
conveyances  under  the  statute  of  uses.     The 
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original  conveyances  are  the  following:  feoff- 
ment, gift,  grant,  lease,  exchange,  partition. 
The  derivative  are,  release,  confirmation,  sur- 
render, assignment,  defeasance.  Those  deriv- 
ing their  force  from  the  statute  of  uses  are, 
covenants  to  stand  seised  to  uses,  bargains 
and  sale,  lease  and  release,  deeds  to  lead  or 
declare  the  uses  of  other  more  direct  convey- 
ances, deeds  of  revocation  of  uses.  2  Black- 
Btone,  Comm.  c.  20 ;  2  Washburn,  Real  Prop. 
600  et  seq.  See  Convevance  ;  Deed.  Alienor 
iions  by  matter  of  record  may  be :  by  private 
acts  of  the  legislature ;  by  grants,  as  by  pa- 
tents of  lands ;  by  fines ;  by  common  recovery. 

As  to  alienations  by  devise,  see  Devise; 
Will. 

In  Medical  Jurisprudence.  A  generic 
term  denoting  the  diiferent  kinds  of  aberra- 
tion of  .the  human  understanding.  1  Beck, 
Med.  Jur.  535. 

ALIENATION  OFFICE.  In  BngUsh 
Iiaw.  An  office  to  which  all  writs  of  cove- 
nants and  entries  were  carried  for  the  reco- 
very of  hnes  levied  thereon. 

AIiISNEE.  One  to  whom  an  alienation 
is  made. 

ALIBNI  GENERIS  (Lat.).  Of  another 
kind. 

ALIENI  JURIS  (Lat.).  Subject  to  the 
authority  of  another.  An  infant  who  is  under 
the  authority  of  his  father  or  guardian,  and 
a  wife  under  the  power  of  her  husband,  are 
said  to  be  alieni  juris.     See  Sui  JuKis. 

ALIENIGENA  (Lat.).  One  of  foreign 
birth;  an  alien.     7  Coke,  31. 

ALIENOR.  He  who  makes  a  grant  or 
alienation. 

ALIMENT.  In  Scotch  Law.  To  sup- 
port; to  provide  with  necessaries.  Paterson, 
Comp.  li  845,  850. 

Maintenance;  support;  an  allowance  from 
the  husband's  estate  for  the  support  of  the 
wife.     Paterson,  Comp.  §  893. 

In  Civil  Law.  Food  and  other  things 
necessary  to  the  support  of  life ;  money  al- 
lowed for  the  purpose  of  procuring  these. 
Dig.  50.  16.  43. 

In  Common  Law.  To  supply  with  ne- 
cessaries.   3  Edw.  Ch.  N.  Y.  194. 

ALIMENTA  (Lat.  alere,  to  support). 
Things  necessary  to  sustain  life. 

Under  the  appellation  are  included  food,  cloth- 
ing, and  a  house :  water  also,  it  is  said,  in  those 
regions  where  water  is  sold.  Calvinus,  Lex. ;  Dig. 
60.  16.  43. 

ALIMONY.  The  allowance  which  a  hus- 
band by  order  of  court  pays  to  his  wife,  liv- 
ing separate  from  him,  for  her  maintenance. 
Bishop,  Marr.  &  D.  §  549. 

Alimony  pendente  lite  is  that  ordered  during 
the  pendency  of  a  suit. 

Permanent  alimony  is  that  ordered  for  the 
use  of  the  wife  after  the  termination  of  the 
suit  during  their  joint  lives. 

3.  To  entitle  a  wife  to  permanent  alimony, 
the  following  conditions  must  be  complied 
with.    First,  a  legal  and  valid  marriage  must  ' 
Vol.  I.— 8 


be  proved.  1  Rob.  Eocl.  484;  2  Add.  Bccl. 
484;  4  Hen.  &  M.  Va.  507;  10  Ga.  477;  5 
Sess.  Cas.  N.  s.  Sc.  1288.  Second,  by  the  com- 
mon law  the  relation  of  husband  and  wife 
must  continue  to  subsist;  for  which  reason 
no  a<imony  could  be  awarded  upon  a  divorce 
a  vinculo  matrimonii,  or  a  sentence  of  nullity. 

1  Lee,  Eccl.  621;  1  Blackf.  Ind.  360;  1  Iowa, 
440;  2  Ilagg.  Cons.  395;  Saxt.  N.J.  96;  13 
Mass.  264;  5  Pick.  Mass.  461;  18  Me.  308; 
4  Barb.  N.Y.  295;  1  Gill  &  J.  Md.  463;  8 
Yerg.  Tenn.  67.  This  rule,  however,  has  been 
very  generally  changed  by  statute  in  this 
country.  Bishop,  Marr.  &  D.  §  563.  Third, 
the  wife  must  be  separated  from  the  bed  and 
board  of  her  husband  by  judicial  decree; 
voluntary  separation,  for  whatever  cause,  is 
insufficient.  And,  as  a  general  rule,  the  ali- 
mony must  be  awarded  by  the  same  decree 
which  grants  the  separation,  or  at  least  in 
the  same  suit,  it  not  being  generally  compe- 
tent to  maintain  a  subsequent  and  independent 
suit  for  that  purpose.  9  Watts,  Penn.  90 ;  27 
Miss.  630,  692;  21  Conn.  185;  1  Blackf.  Ind. 
360;  8  Yerg.  Tenn.  67.  Fourth,  the  wife  must 
not  be  the  guilty  party.  1  Paige,  Ch.  N.  Y. 
276;  2  Barb.  Ch.  311;  2  111.242;  Wright, 
Ohio,  514;  6  B.  Monr.  Ky.  496;  11  Ala.  n.  s. 
763;  24N.  H.  564. 

3<  Alimony  pendente  lite  is  granted  much 
more  freely  than  permanent  alimonj,  it 
being  very  much  a  matter  of  course  to  allow 
the  former,  unless  the  wife  has  sufficient 
separate  property,  upon  the  institution  of  a 
suit,  1  Hagg.  Eocl.  773;   1  Curt.  Eocl.  444; 

2  B.  Monr.  Ky.  142;  2  Paige,  Ch.  N.Y.  8; 
11  id.  166,  either  for  the  purpose  of  obtaining 
a  separation  from  bed  and  board,  1  Edw.  Ch. 
N.  Y.  255,  a  divorce  a  vinculo  matrimonii,  9 
Mo.  539;  18  Me.  308;  1  Bland.  Ch.  Md.  101, 
or  a  sentence  of  nullity,  and  whether  the 
wife  is  plaintiff  or  defendant.  The  reason  is, 
that  it  is  improper  for  the  parties  to  live  in 
matrimonial  cohabitation  during  the  pend- 
ency of  such  a  suit,  whatever  may  be  its 
final  result.  1  Sandf.  Ch.  N.  Y.  483.  Upon 
the  same  principle,  the  husband  who  has  all 
the  money,  while  the  wife  has  none,  is  bound 
to  furnish  her,  whether  plaintiff  or  defend- 
ant, with  the  means  to  defray  her  expenses 
in  the  suit;  otherwise  she  would  be  denied 
justice  2  Barb.  Ch.  N.Y.  146;  Walk.  Ch. 
Mich.  421;  2  Md.  Ch.  Deo.  335,  393.  See 
1  Jones,  No.  C.  528;  Bishop,  Marr.  &  D.  §§ 
569-590. 

4.  Alimony  is  not  a  sum  of  money  nor  & 
specific  proportion  of  the  husband's  estate 
given  absolutely  to  the  wife,  but  it  is  a  con- 
tinuous allotment  of  sums  payable  at  regular 
intervals,  for  her  support  from  year  to  year. 
6  Harr.  &  J.  Md.  485;  9  N.  H.  309;  9  B. 
Monr.  Ky.  49 ;  6  Watts  &  S.  Penn.  85.  It 
must  secure  to  her  as  wife  a  maintenance 
separate  from  her  husband :  an  absolute  title 
in  specific  property,  or  a  sale  of  a  part  of  the 
husband's  estate  for  her  use,  cannot  be  de- 
creed or  confirmed  to  her  as  alimony.  3 
Hagg.  Eccl.  322;  7  Dan.  Ky.  181;  6  Harr. 
&  J.  Md.  485;  4  Hen.  &  M.  Va.  587;  6  Ired 
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No.  C.  293.  Nor  is  alimony  regarded,  in  any 
general  sense,  as  the  separate  property  of  the 
wife.  Hence  she  can  neither  alienate  nor 
charge  it,  5  Paige,  Ch.  N.  Y.  509;  if  she 
Buffers  it  to  remain  in  arrear  for  more  than 
one  year,  she  cannot  generally  recover  such 
arrears,  3  Hagg.  Eccl.  322;  if  she  saves  up 
any  thing  from  her  annual  allowance,  upon 
her  death  it  will  go  to  her  husband,  6  Watts 
&  S.  Penn.  85 ;  12  Ga.  201 ;  if  there  are  any 
arrears  at  the  time  of  her  death,  they  cannot 
be  recovered  by  her  executors,  8  Sim.  Ch. 
321 ;  8  Term,  545;  6  "Watts  &  S.  Penn.  85; 
as  the  husband  is  only  bound  to  support  his 
wife  during  his  own  life,  her  right  to  alimony 
ceases  with  his  death,  1  Root,  Conn.  349;  4 
Hayw.  Tenn.  75;  4  Md.  Ch.  Deo.  289;  and 
as  it  is  a  maintenance  for  the  wife  living 
separate  from  her  husband,  it  ceases  upon 
reconciliation  and  cohabitation.  So  also  its 
amount  is  liable  at  any  time  to  be  increased 
or  diminished  at  the  discretion  of  the  court.  8 
Sim.  Ch.  -315, 321,  n. ;  6  Watts  &  S.  Penn.  85 ; 
Bishop,  Marr.  &  D.  §?  591-599.  The  pre- 
ceding observations,  however,  respecting  the 
nature  and  incidents  of  alimony  should  be 
received  with  some  caution  in  this  country, 
where  the  subject  is  so  largely  regulated  by 
statute.  10  Paige,  Ch.  N.  Y.  20;  7  Hill,  N. 
Y.  207;  Bishop,  Marr.  &  D.  g?  600-602  a, 
619  d!-631. 

5.  In  respect  to  the  aipinnt  to  be  awarded 
for  alimony,  it  depends  upon  a  great  variety 
of  considerations  and  is  governed  by  no  fixed 
rultfs.  4  Gill,  Md.  105 ;  7  Hill,  N.  Y.  107 ;  1 
Green,  Ch.  N.J.  90;  1  Iowa,  151;  10  Ga.  477. 
The  ability  of  the  husband,  however,  is  a 
circumstance  of  more  importance  than  the 
necessity  of  the  wife,  especially  as  regards 
permanent  alimony;  and  in  estimating  his 
ability  his  entire  income  will  be  taken  into 
consideration,  whether  it  is  derived  from  his 
property  or  his  personal  exertions.  3  Curt. 
Ecol.  3,  41;  1  Rich,  Eq.  So.  C.  282;  2  B.  Monr. 
Ky.  370;  5  Pick.  Mass.  427;  1  R.  I.  212. 
But  if  the  wife  has  separate  property,  2  Phill. 
Eccl.  40;  2  Add.  Eccl.  1,  or  derives  income 
from  her  personal  exertions,  this  will  also  be 
taken  into  account.  The  method  of  compu- 
tation is,  to  add  the  wife's  annual  income  to 
her  husband's;  consider  what,  under  all  the 
circumstances,  should  be  allowed  her  out  of 
the  aggregate ;  then  from  the  sum  so  deter- 
mined deduct  her  separate  income,  and  the 
remainder  will  bo  the  annual  allowance  to 
be  made  her.  There  are  various  other  cir- 
cumstances, however,  besides  the  husband's 
ability,  to  be  taken  into  consideration:  as, 
whether  the  bulk  of  the  property  came  from 
the  wife,  or  belonged  originally  to  the  hus- 
band, 2  Litt.  Ky.  337 ;  4  Humphr.  Tenn.  510, 
or  was  accumulated  by  the  joint  exertions 
of  both,  subsequent  to  the  marriage,  11  Ala. 
N.  s.  763;  3  Harr.  Del.  142;  whether  there 
are  children  to  be  supported  and  educated, 
and  upon  whom  their  support  and  education 
de\olves,  3  Paige,  Ch.  n!  Y.  267;  4  id.  643; 
3  Gre_en,  Ch.  N.J.  171;  2  Litt.  Ky.  337;  10 
Ga.  477;  the  nature  and  extent  of  the  hus- 


band's delictum,  3  Hagg.  Eccl.  657 ;  2  Johns 
Ch.  N.  Y.  391;  4  Des.  Eq.  So.  C.  183;  24  N. 
H.  564;  the  demeanor  and  conduct  of  the 
wife  towards  the  husband  who  desires  cohabi- 
tation, 7  Hill,  N.  Y.  207;  5  Dan.  Ky.  499;  15 
111.  145 ;  the  condition  in  life,  place  of  resi- 
dence, health,  and  employment  of  the  hus- 
band, as  demanding  a  larger  or  smaller  sum 
for  his  own  support,  1  Hagg.  Eccl.  526,  532; 
the  condition  in  life,  circumstances,  health, 
place  of  residence,  and  consequent  necessary 
expenditures  of  the  wife,  5  Pick,  Mass.  427'^; 
4  Gill,  Md.  105;  11  Ala.  n.  s.  703;  the  age 
of  the  parties,  6  Johns.  Ch.  N.  Y.  91 ;  4  Gill, 
Md.  105 ;  and  whatever  other  circumstances 
may  address  themselves  to  a  sound  judicial 
discretion. 

6.  So  far  as  any  general  rule  can  be  de- 
duced from  the  decisions  and  practice  of  the 
courts,  the  proportion  of  the  joint  income  to 
be  awarded  for  permanent  alimony  is  said  to 
range  from  one-half  to  one-third,  while  in 
case  of  alimony  pendente  lite  it  is  not  usual 
to  allow  more  than  about  one-fifth,  Bishop, 
Marr.  &  D.  |  613 ;  and  generally  a  less  pro- 
portion will  be  allowed  out  of  a  large  estate 
than  a  small  one ;  for,  though  no  such  rule 
exists  in  respect  to  permanent  alimony,  there 
may  be  good  reasons  for  giving  less  where 
the  question  is  on  alimony  during  the  suit; 
when  the  wife  should  live  in  seclusion,  and 
wants  only  a  comfortable  subsistence.  Bishop, 
Marr.  &  D.  U  603-619;  2  Phill.  Eccl.  40. 

ALIO  INTUITU  (Lat.).  Under  a  differ- 
ent aspect.     See  Diterso  Intuitu. 

ALITER  (Lat.).  Otherwise;  otherwise 
held  or  decided. 

ALIUNDE  (Lat.).  Prom  another  place. 
Evidence  aliunde  {i.e.  from  without  the  will) 
may  be  received  to  explain  an  ambiguity  iu 
a  will.     1  Greenleaf,  Ev.  J  291. 

ALL  FOURS.  A  metaphorical  expres- 
sion, signifying  that  a  case  agrees  in  all  its 
circumstances  with  another. 

ALLEGATA.  A  word  which  the  em- 
perors formerly  signed  at  the  bottom  of  their 
rescripts  and  constitutions;  under  other  in- 
struments they  usually  wrote  signata  or  tes- 
iata.     Encyc.  Lond. 

ALLEGATA  ET  PROBATA  (Lat., 
things  alleged  and  proved).  The  allegations 
made  by  a  party  to  a  suit,  and  the  proof  ad- 
duced in  their  support. 

It  is  a  general  rule  of  evidence  that  the 
allegata  and  probata  must  correspond ;  that 
is,  the  proof  must  at  least  be  sufficiently  ex- 
tensive to  cover  all  the  allegations  of  the 
Earty.  1  Greenleaf,  Ev.  ?  51 ;  2  Sumn.  C.  C. 
06;  3  Mart.  N.  s.  La.  636. 

ALLEGATION.  The  assertion,  declara- 
tion, or  statement  of  a  party  of  what  he  can 
prove. 

In  Ecclesiastical  Lavr.  The  statement 
of  the  facts  intended  to  be  relied  on  in  sup- 
port of  the  contested  suit. 

It  ia  applied  either  to  the  libel,  or  to  the  answer 
of  the  reapondent,  setting  forth  new  facts,  the  lattef 
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being,  however,  generally  called  the  defensive  alle- 
gation.    See  1  Browne,  Civ.  Law,  472,  473,  n. 

ALLEGATION  OP  FACULTIES.     A 

statement  made  by  the  wife  of  the  property 
of  her  husband,  in  order  to  her  obtaining 
alimony.     11  Ala.  n.  s.  763;  3  Tex.  168. 

To  such  an  allegation  the  husband  makes 
answer,  upon  which  the  amount  of  alimony 
is  determined,  2  Lee,  Eccl.  593 ;  3  Phill.  Eccl. 
387 ;  or  she  may  produce  other  proof,  if  ne- 
cessary in  consequence  of  his  failure  to  make 
a  full  and  complete  disclosure.  2  Ilagg.  Cons. 
199;  3  Knapp,  Priv.  Coun.  42;  Bishop,  Marr. 
&  D.  ?  605. 

ALLEG-IANCB.  The  tie  which  binds 
the  citizen  to  the  government,  in  return  for 
the  protection  which  the  government  affords 
him. 

Acquired  allegiance  is  that  binding  a  citizen 
who  was  born  an  alien,  but  has  been  natural- 
ized. 

Local  allegiance  is  that  which  is  due  from 
an  alien  while  resident  in  a  country,  in  re- 
turn for  the  protection  afforded  by  the  gov- 
ernment. 

Natural  allegiance  is  that  which  results 
from  the  birth  of  a  person  within  the  terri- 
tory and  under  the  obedience  of  the  govern- 
ment.    2  Kent,  Comm.  42. 

2.  Natural  allegiance  cannot  be  renounced 
except  by  permission  of  the  government  to 
which  it  is  due.  1  Blackstone,  Comm.  370, 
371;  1  East,  PI.  Cr.  81;  Dy.  298  b;  3  Dall. 
133;  2  Cranch,  64,  82,  n.;  7  Wheat.  283;  3 
Pet.  99;  1  Pet.  C.  C.  159;  9  Mass.  461;  9 
Barb.  N.  Y.  35.  See  9  Dan.  Ky.  178 ;  2  Hill, 
So.  C.  1.  But  for  commercial  purposes  a  natu- 
ral-born subject  may  acquire  the  rights  of  a 
citizen  of  another  country.  Com.  627 ;  8  Term, 
31 ;  1  Bos.  &  P.  430,  yet  without  losing  his 
original  character,  or  ceasing  to  be  bound  to 
the  country  of  his  birth.  1  Pet.  0.  C.  159 ;  2 
Cranch,  64;  2  Kent,  Comm.  50.  See  Alien; 
Antenatus;  Naturalization. 

ALLIANCE  (Lat.  ad,  to,  ligare,  to  bind). 
The  union  or  connection  of  two  persons  or 
families  by  marriage ;  affinity. 

In  International  Law.  A  contract, 
treaty,  or  league  between  two  sovereigns  or 
states,  made  to  insure  their  safety  and  com- 
mon defence. 

Defensive  alliances  are  those  in  which  a 
nation  agrees  to  defend  her  ally  in  case  she 
is  attacked. 

Offensive  alliances  are  those  in  which  na- 
tions unite  for  the  purpose  of  making  an  at- 
tack, or  jointly  waging  the  war  against  an- 
other nation. 

Alliances  may  be  at  the  same  time  offens- 
ive and  defensive ;  and  most  offensive  alliances 
are  of  this  character.  Vattel,  b.  3,  c.  6,  J  79 ; 
2  Dall.  Penn.  15. 

ALLISION.  Running  one  vessel  against 
another. 

To  be  distinguished  from  collision,  which  de- 
notes the  running  of  two  vessels  against  each 
other. 

The  distinction  is  not  very  carefully  observed. 


but  collision  is  used  to  denote  cases  strictly  of 
allision. 

ALLOCATION.  An  allowance  upon  an 
account  in  the  English  Exchequer.     Cfowel. 

Placing  or  adding  to  a  thing.  Encyc. 
Lond. 

ALLOCATIONE  FACIENDA.  In 
English  Law.  A  writ  directed  to  the  lord 
treasurer  and  barons  of  the  exchequer,  com- 
manding that  an  allowance  be  made  to  an 
accountant  for  such  moneys  as  he  has  law- 
fully expended  in  his  office. 

ALLOCATUR  (Lat.,  it  is  allowed). 

A  Latin  word'formerly  used  to  denote  that 
a  writ  or  order  was  allowed. 

A  word  denoting  the  allowance  by  a  mas- 
ter or  prothonotary  of  a  bill  referred  for  his 
consideration,  whether  touching  costs,  dam- 
ages, or  matter  of  account.     Lee,  Diet. 

ALLOCATUR  EXIGENT.  A  writ  of 
exigent  which  issued  in  a  process  of  out- 
lawry, upon  the  sheriff's  making  return  to 
the  original  exigent  that  there  were  not  five 
county  courts  held  between  the  teste  of  the 
original  writ  and  the  return  day.  1  Tidd, 
Pract.  128. 

ALLODARII.  Those  who  own  allodial 
lands. 

Those  who  have  as  large  an  estate  as  a 
subject  can  have.  Coke,  Litt.  1 ;  Bacon,  Abr. 
Tenure,  A. 

ALLODIUM  (Sax.  a,  privative,  and  lode 
or  leude,  a  vassal ;   that  is,  without  vassal- 


An  estate  held  by  absolute  ownership, 
without  recognizing  any  superior  to  whom 
any  duty  is  due  on  account  thereof.  1  Wash- 
burn, Real  Prop.  16. 

It  is  used  in  opposition  to  feodum  or  Jief,  which 
means  property  the  use  of  which  was  bestowed 
upon  anuther  by  the  proprietor,  on  condition  that 
the  grantee  should  perform  certain  services  for  the 
grantor,  and  upon  the  failure  of  which  the  property 
should  revert  to  the  original  possessor. 

In  the  United  States  the  title  to  land  is 
essentially  allodial,  and  every  tenant  in  fee 
simple  has  an  absolute  and  unqualified  do- 
minion over  it;  yet  in  technical  language 
his  estate  is  said  to  be  in  fee,  a  word  which 
implies  a  feudal  relation,  although  such  a 
relation  has  ceased  to  exist  in  any  form, 
while  in  several  of  the  states  the  lands  have 
been  declared  to  be  allodial.  5  Rawle,  Penn. 
111-113;  10  Gill  &  J.  Md.  443;  butsee7Gush. 
Mass.  92;  2  Sharswood,  Blaokst.  Comm.  77, 
n. ;  1  Washburn,  Real  Prop.  41,  42. 

In  England  there  is  no  allodial  tenure,  for 
all  land  is  held  mediately  or  immediately  of 
the  king;  but  the  words  tenancy  in  fee  simple 
are  there  properly  used  to  express  the  most 
absolute  dominion  which  a  man  can  have 
over  his  property.  3  Kent,  Comm.  390; 
Cruise,  Prelim.  Dis.  c.  1,  ^  13 ;  2  Blackstone, 
Comm.  45. 

ALLONGE  (Fr.).  A  piece  of  paper  an- 
nexed to  a  bill  of  exchange  or  promissory 
note,  on  which  to  write  endorsements  for 
which  Ihere  is  no  room  on  the   instrument 
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itself.  Pardeasus,  n.  343;  Story,  Prom. 
Notes,  2§  121,  151. 

ALLOY  (spelled  also  allay).  An  inferior 
metal  used  with  gold  and  silyer  in  making 
•coin. 

The  amount  of  alloy  to  be  used  is  deter- 
mined by  law,  and  is  subject  to  changes 
from  time  to  time. 

ALLUVIO  MAHIS  (Lat).  Soil  formed 
by  the  washing-up  of  earth  from  the  sea. 
Schultes,  Aq.  Rights,  138. 

ALLUVION.  That  increase  of  the  earth 
on  a  shore  or  bank  of  a  river  by  the  force  of 
the  water,  as  by  a  current  or  by  waves, 
which  is  so  gradual  that  no  one  can  judge 
how  much  is  added  at  each  moment  of  time. 
Inst.  1.  2,  t.  1,  ?  20;  3  Barnew.  &  C.  91;  Code 
Civil  Annotfe,  n.  556. 

The  proprietor  of  the  bank  increased  by 
alluvion  is  entitled  to  the  addition,  this 
being  ree;arded  as  the  equivalent  for  tlie  loss 
he  may  sustain  from  the  breaking-in  or  en- 
croachment of  the  waters  upon  his  land.  1 
Washburn,  Real  Prop.  451;  2  Md.  Ch.  Dec. 
485 ;  1  Gill  &  J.  Md.  249 ;  4  Pick.  Mass.  273 ; 
17  id.  41 ;  1  Hawks'  Tenn.  56 ;  6  Mart.  La. 
19;  11  Ohio,  311;  10  Pet.  662;  5  Wheat.  380. 
The  increase  is  to  be  divided  among  riparian 
proprietors  by  the  following  rule:  measure 
the  whole  extent  of  their  ancient  line  on  the 
river,  and  ascertain  how  many  feet  each  pro- 
prietor owned  on  this  line;  divide  the  newly- 
formed  river-line  into  equal  parts,  and  ap- 
propriate to  each  proprietor  as  many  of  these 
parts  as  he  owned  feet  on  the  old  line,  and 
then  draw  lines  from  the  points  at  which  the 
proprietors  respectively  bounded  on  the  old 
to  the  points  thus  determined  as  the  points 
of  division  on  the  newly-formed  shore.  In 
applying  this  rule,  allowance  must  be  made 
for  projections  and  indentations  in  the  old 
line.  17  Pick.  Mass.  41;  9  Me.  44;  17  Vt. 
387.  Where  the  increase  is  instantaneous, 
it  belongs  to  the  sovereign,  upon  the  ground 
that  it  was  a  part  of  the  bed  of  the  river  of 
which  he  was  proprietor.  17  Ala.  9 ;  2  Black- 
stone,  Comm.  269. 

Sea-weed  which  is  thrown  upon  a  beach, 
as  partaking  of  the  nature  of  alluvion,  be- 
longs to  the  owner  of  the  beach.  7  Mete. 
Mass.  373;  2  Johns.  N.  Y.  322;  3  Barnew. 
&  Ad.  967.  But  searweed  below  low-water 
mark  on  the  bed  oC  a  navigable  river  belongs 
to  the  public.     9  Conn.  38. 

Alluvion  differs  from  avulsion  in  this,  that 
the  latter  is  sudden  and  perceptible.  See 
Avulsion.  And  see  2  Ld.  Raym.  737;  Phear, 
Rights ofWater,12;  lSwift,Dig. Ill;  Cooper, 
Inst.  1.  2,  t.  1 ;  Angell,  Watercourses,  ?  53  et 
»eq.;  Phillimore,  Int.  Law,  255;  Schultes, 
Aq.  Rights,  116;  2  Am.  Law  Jour.  282,  293; 
Angell,  Tide  Waters,  249;  Inst.  2.  1.  20-  Die 
41.  1.  7;  id.  39.  2.  9;  id.  6.  1.  23;  U.  41.  1. 
5 ;  1  Bouvior,  Inst.  74. 

ALLY.  A  nation  which  has  entered  into 
an  alliance  with  another  nation.  1  Kent, 
Comm.  69. 

A  citizen  or  subject  of  one  of  two  or  more 


allied  nations.  4  C.  Bob.  Adra.-251;  6  id. 
205;  2  Dall.  15;  Dane,  Abr.,  Index. 

ALMS.  Any  species  of  relief  bestowed 
upon  the  poor. 

That  which  is  given  by  public  authority 
for  the  relief  of  the  poor.  Shelford,  Mortm. 
802,  note  (X);  Haywood,  Election,  263;  1 
Dougl.  El.  Cas.  370;  2  id.  107. 

ALNAOER   (spelled  also  Ulnager).     A 

Eublic  sworn  officer  of  the  king,  who,  by 
imself  or  his  deputy,  looks  to  the  assize  of 
woolen  cloth  made  throughout  the  land,  and 
to  the  putting  on  the  seals  for  that  purpose 
ordained.  Statute  17  Ric.  II.  c.  2;  Cowel; 
Blount ;  Termes  de  la  Ley. 

ALNETUM.  A  place  where  alder-trees 
grow.     Doomsday  Book ;  Cowel ;  Blount. 

ALTA  PRODITIO.     High  treason. 

ALTA  VIA.     The  highway. 

ALTARAGE.  In  Ecclesiastical  Law 
Offerings  made  on  the  altar ;  all  profits  which 
accrue  to  the  priest  by  means  of  the  altar. 
Ayliffe,  Par.  61;  2  Croke,  516. 

ALTERATION.  A  change  in  the  terms 
of  a  contract  made  by  the  agreement  of  the 
parties  thereto. 

An' act  done  upon  an  instrument  iu  writing 
by  a  party  entitled  under  it,  without  the  con- 
sent of  the  other  party,  by  which  its  meaning 
or  language  is  changed. 

The  term  is  properly  applied  to  the  change  iD 
the  language  of  iostruments,  and  is  not  used  of 
changes  in  the  contract  itself.  And  it  is  in  strict- 
ness to  be  distinguished  from  the  act  of  a  stranger 
in  changing  the  form  or  language  of  the  instru- 
ment, which  is  called  a  spoliation.  This  latter  dis- 
tinction is  not  always  observed  in  practice,  how- 
ever. 

An  alteration  avoids  the  instrument.  11 
Coke,  27;  5  C.  B.  181;  4  Term,  320;  15  East, 
29;  8  Cow.  N.  Y.  71;  2  Halst.  N  -L  175;  but 
not,  it  seems,  if  the  alteration  be  not  material. 
2  N.  II.  543 ;  8  id.  139 ;  10  Conn.  192 ;  5  Mass. 
540;  6)^.519;  20Vt.  217;  3  Ohio  St.  445. 
The  insertion  of  such  words  as  the  law  sup- 
plies is  said  to  be  not  material.  15  Pick. 
Mass.  239;  3  Mete.  Mass.  103;  29  Me.  298. 
As  to  whether  tearing  and  putting  on  a  seal 
is  material,  see  2  Pick.  Mass.  451 ;  4  Gilm. 
Va.  411;  11  Mees.  &  W.  Exeh.  778;  13  id. 
343;  1  Parsons,  Contr.  227.  The  question 
of  materiality  is  one  of  law  for  the  court.  1 
N.  H.  95;  2  id.  543;  11  Me.  115;  13  Pick. 
Mass.  165 ;  5  Miss.  231.  Alteration  of  a  deed 
will  not  defeat  a  vested  estate  or  interest  ac- 
quired under  the  deed,  11  Mees.  &  W.  Exch. 
800;  2  H.  Blackst.  259;  23  Pick.  Mass.  231; 
1  Me.  73;  1  Watts,  Penu.  236;  3  Barb.  N.  Y. 
404;  see  18  Vt.  466;  but  as  to  a  suit  upon 
covenants  has  the  same  effect  as  alteration 
of  a  parol  contract.  11  Mees.  &  W.  Exch. 
800;  23  Pick.  Mass.  231;  2  Barb.  Ch.  N.  Y. 
119.  As  to  filling  up  blanks  in  deeds,  see  6 
Mees.  &  W.  Exch.  200;  5  Mass.  538;  17  Serg. 
&  R.  Penn.  438;  20  Penn.  St.  12;  4  M'Cord, 
So.  C.  239 ;  7  Cow.  N.  Y.  484 ;  2  Dan.  Ky.  142 : 
4  id.  191;  2  Wash.  Va.  164;  2  AK.  517. 

A  spoliation  will  not  avoid  an  instrument, 
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even  if  material,  if  the  original  words  can  be 
restored  with  certainty.  1  Parsons,  Contr. 
224;  1  Greenleaf,  Ev.  |  566. 

Where  there  has  been  manifestly  an  alter- 
ation of  a  parol  instrument,  the  party  claim- 
ing under  it  is  bound  to  explain  the  alter- 
ation. 6  Cush.  Mass.  314;  9  Penn.  St.  186; 
11  N.  H.  395 ;  13  id.  385;  2  La.  290;  3  Harr. 
Del.  404;  8  Miss.  414;  17  id.  375;  7  Barb.N. 
Y.  564;  6  Carr.  &  P.  273 ;  7  Ad.  &  E.  444;  8 
id.  215 ;  2  Mann.  &  G.  890,  909 ;  see  11  Conn. 
531;  9  Mo.  705;  2  Zabr.  N.J.  424;  5  Harr. 
&  J.  Md.  36;  20  Vt.  205 ;  13  Me.  386.  As  to 
the  rule  in  case  of  deeds,  see  Coke,  Litt.  225 
b;  1  Kebl.  22;  5  Eng.  L.  &  Eq.  349;  1  Zabr. 
N.  J.  280. 

ALTERNAT.  A  usage  among  diploma- 
tists by  which  the  rank  and  places  of  differ- 
ent powers,  who  have  the  same  right  and 
pretensions  to  precedence,  are  changed  from 
time  to  time,  either  in  a  certain  regular  order, 
or  one  determined  by  lot.  In  drawing  up 
treaties  and  conventions,  for  example,  it  is 
the  usage  of  certain'  powers  to  alternate, 
both  in  the  preamble  and  the  signatures,  so 
that  each  power  occupies,  in  the  copy  in- 
tended to  be  delivered  to  it,  the  first  place. 
Wheaton,  Int.  Law,  pt.  2,  o.  3,  §  4. 

ALTERNATIVE.  Allowing  a  choice 
between  two  or  more  things  or  acts  to  be 
doue. 

In  oontracts,  a  party  l^s  often  the  choice  which 
of  several  things  to  perform.  A  writ  is  in  the  al- 
ternative which  commands  the  defendant  to  do  the 
thing  required,  or  show  the  reason  wherefore  he 
has  not  done  it.  Finch,  257;  3  Blackstone,  Comm. 
2.73.  The  first  mandamus  is  an  alternative  writ.  3 
Blackstone,  Comm.  111. 

ALTIUS  NON  TOLLBNDI.  In  CivU 
La-w.  A  servitude  by  which  the  owner  of  a 
house  is  restrained  from  building  beyond  a 
certain  height. 

ALTIUS  TOLLENDI.  In  Civil  Law. 
A  servitude  which  consists  in  the  right,  to 
him  who  is  entitled  to  it,  to  build  his  house 
as  high  as  he  may  think  proper.  In  general, 
every  one  enjoys  this  privilege,  unless  he  is 
restrained  by  some  contrary  title. 

ALTO  BT  BASSO.     High  and  low. 

This  phrase  is  applied  to  an  agreement  made  be- 
tween two  contending  parties  *to  submit  all  matters 
in  dispute,  alto  et  basso,  to  arbitration.     Cowel. 

ALTUM  MARE.     The  high  sea. 

ALUMNUS.     A  foster-child. 

ALVBUS  (Lat.).  The  bed  or  channel 
tfirough  which  the  stream  flows  when  it 
runs  within  its  ordinary  channel.  Calviuus, 
Lex. 

Alveus  derelictus,  a  deserted  channel.  1 
Mackeldy,  Civ.  Law,  280. 

AMALPHITAN  TABLE.  A  code  of 
sea  laws  compiled  for  the  free  and  trading 
republic  of  Amalphi  toward  the  end  of  the 
eleventh  century.     3  Kent,  Comm.  9. 

It  consists  of  the  laws  on  maritime  subjects 
which  were  or  had  been  in  force  in  countries  bor- 
dc-ing  on  the  Mediterranean  j  and,  on  aecount  of 
Its  being  collected  into  one  regular  system,  it  was 


for  a  long  time  received  as  authority  in  those  conn* 
tries.    1  Azuni,  Mar.  Law,  376. 

AMBACTUS  (Lat.  ambire,  to  go  about)i, 
A  servant  sent  about;  one  whose  services 
his  master  hired  out.     Spelman,  Gloss. 

AMBASSADOR.  In  International. 
Law.  A  public  minister  sent  abroad  by 
some  sovereign  state  or  prince,  with  a  legal 
commission  and  authority  to  transact  busi- 
ness on  behalf  of  his  country  with  the  gov- 
ernment to  which  he  is  sent. 

Extraordinary  are  those  employed  on  par- 
ticular or  extraordinary  occasions,  or  resid- 
ing at  a  foreign  court  for  an  indeterminate 
period.  Vattel,  Droit  des  Gens,  1.  4,  c.  6,  H 
70-79. 

Ordinary  are  those  sent  on  permanent 
missions. 

An  ambassador  is  a  minister  of  the  high 
est  rank. 

The  United  States  have  always  been  repre- 
sented by  ministers  plenipotentiary,  never 
having  sent  a  person  of  the  rank  of  an  am- 
bassador in  the  diplomatic  sense.  1  Kent, 
Comm.  39,  n. 

2.  Ambassadors,  when  acknowledged  as 
such,  are  exempted  absolutely  from  all  alle- 
giance, and  from  all  responsibility  to  the 
laws.  7  Cranoh,  138.  If,  however,  they 
should  be  so  regardless  of  their  duty,  and 
of  the  object  of  their  privilege,  as  to  insult 
or  openly  to  attack  the  laws  of  the  govern- 
ment, their  functions  may  be  suspended  by 
a  refusal  to  treat  with  them,  or  application 
can  be  made  to  their  own  sovereign  for  their 
recall,  or  they  may  be  dismissed,  and  re- 
quired to  depart  within  a  reasonable  timet 
By  fiction  of  law,  an  ambassador  is  consi- 
dered as  if  he  were  out  of  the  territory  of  the. 
foreign  power ;  and  it  is  an  implied  agree- 
ment among  nations,  that  the  ambassador, 
while  he  resides  in  the  foreign  state,  shall  be 
considered  as  a  member  of  his  own  country, 
and  the  government  he  represents  has  exclu- 
sive cognizance  of  his  conduct  and  control  of 
his  person.     Grotius,  b.  2,  c.  18,  ^|  1-6. 

Ambassadors'  children  born  abroad  are 
held  not  to  be  aliens.  7  Coke,  18  a.  The 
persons  of  ambassadors  and  their  domestic 
servants  are  exempt  from  arrest  on  civil  pro- 
cess. 1  Burr.  401;  3  Burr.  1731;  O&s.  temp. 
Hardw.  5;  Stat.  7  Anne,  c.  12;  Act  of  Cong. 
April  30,  1790,  §  25. 

Consult  2  Wash.  0.  C.  435 ;  7  Cranch,  138; 
1  Kent,  Comm.  14,  38,  182;  1  Blackstone, 
Comm.  253;  Rutherford,  Inst.  b.  2,  «.  9- 
Vattel,  b.  4,  c.  8,  ?  113;  Grotius,  1.  2,  c.  8. 
?2  1,  3. 

AMBIDEXTER  (Lat.).  Skilful  with> 
both  hands. 

Applied  anciently  to  an  attorney  who  took  pay 
from  both  sides,  and  subsequently  to  a  juror  guilty 
of  the  same  offence.     Cowel. 

AMBIGUITY  (Lat.  ambiguitas,  indis* 
tinotness;  duplicity).  Duplicity,  indistincfr 
ness,  or  uncertainty  of  meaning  of  an  express 
sion  used  in  a  written  instrument. 

Latent  is  that  which  arises  from  some  col- 
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lateral  circumstance  or  extrinsic  matter  in 
cases  where  the  instrument  itself  is  suffi- 
ciently certain  and  intelligible. 

Patent  is  that  which  appears  on  the  face 
of  the  instrument ;  that  which  occurs  when 
the  expression  of  an  instrument  is  so  defect- 
ive that  a  court  of  law  which  is  obliged  to 
put  a  construction  upon  it,  placing  itself  in 
the  situation  of  the  parties,  cannot  ascertain 
therefrom  the  parties'  intention.  4  Mass. 
205;  4  Cranoh,  167;  IGreenleaf,  Bv.  U  292- 
300. 

2.  The  term  does  not  include  mere  inaccu- 
racy, or  such  uncertainty  as  arises  from  the 
use  of  peculiar  words,  or  of  common  words 
in  a  peculiar  sense,  Wigram,  Wills,  174;  3 
Sim.  Ch.  24;  3  Mann.  &  G.  452;  8  Mete. 
Mass.  576;  13  Vt.  36;  see  21  Wend.  N.  Y. 
651 ;  and  intends  such  expressions  as  would 
be  found  of  uncertain  meaning  by  persons 
of  competent  skill  and  information.  1  Green- 
leaf,  Et.  ?  298. 

Latent  ambiguities  are  subjects  for  the  con- 
sideration of  a  jury,  and  may  be  explained 
by  parol  evidence.  1  Greenleaf,  Ev.  ^  301; 
and  see  Wigram,  Wills,  48 ;  2  Starkie,  Ev. 
565 ;  1  Stark.  210 ;  5  Ad.  &  E.  302 ;  6  id.  153 ; 
3  Barnew.  &  Ad.  728;  8  Mete.  Mass.  576;  7 
Cow.  N.  y.  202;  1  Mas.  C.  C.  11.  Patent  am- 
biguity cannot  be  explained  by  parol  evidence, 
and  renders  the  instrument  as  far  as  it  extends 
inoperative.  4  Mass.  205 ;  7  Cranch,  167 ;  Jar- 
man,  Wills,  315. 

AMBIT.     A  boundary  line. 

AMBITUS  (Lat.).  A  space  beside  a 
building  two  and  a  half  feet  in  width,  and 
of  the  same  length  as  the  building ;  a  space 
two  and  a  half  feet  in  width  between  two 
adjacent  buildings;  the  circuit,  or  distance 
around.     Cicero;  Calvinus,  Lex. 

AMBULATORY  (Lat.  ambulare,  to  walk 
about).  Movable;  changeable;  that  which 
is  not  fixed. 

Ambulatoria  voluntas  (a  changeable  will) 
denotes  the  power  which  a  testator  possesses 
of  altering  his  will  during  his  lifetime. 

AMELIORATIONS.  Betterments.  6 
Low.  C.  294;  9  id.  503. 

AMENABLE.  Responsible;  subject  to 
answer  in  a  court  of  justice ;  liable  to  pun- 
ishment. 
'  AMENDE  HONORABLE.  In  Eng- 
liah  Law.  A  penalty  imposed  upon  a  per- 
son by  way  of  disgrace  or  infamy,  as  a  pun- 
ishment for  any  offence,  or  for  the  purpose 
of  making  reparation  for  any  injury  done  to 
unother,  as  the  walking  into  church  in  a 
white  sheet,  with  a  rope  about  the  neck  and 
a  torch  in  the  hand,  and  begging  the  pardon 
of  God,  or  the  king,  or  any  private  individual, 
for  some  delinquency. 

In  French  Law.  A  punishment  some- 
what similar  to  this,  and  which  bore  the 
came  name,  was  common  in  France :  it  was 
abolished  by  the  law  of  the  25th  of  Septem- 
ber, 1791.    Merlin,  Expert. 

AMENDMENT.    In  Legislation.    An 


alteration  or  change  of  something  proposed 
in  a  bill  or  establisued  as  law. 

Thus,  the  senate  of  the  United  States  may 
amend  money-bills  passed  by  the  house  of 
representatives,  but  cannot  originate  such 
bills.  The  constitution  of  the  United  States 
contains  a  provision  for  its  amendment.  U. 
S.  Const,  art.  5. 

In  Practice.  The  correction,  by  allow 
ance  of  the  court,  of  an  error  committed  in 
the  progress  of  a  cause. 

Amendments,  at  common  law,  independ- 
ently of  any  statutory  provision  on  the  sub- 
ject, are  in  all  cases  in  the  discretion  of  the 
court,  for  the  furtherance  of  jastice.  Under 
statutes  in  modern  practice,  they  are  very 
liberally  allowed  in  all  formal  and  most  sub- 
stantial matters,  either  without  costs  to  the 
party  amending,  or  upon  such  terms  as  the 
court  think  proper  to  order. 

An  amendment,  where  there  is  something 
to  amend  by,  may  be  made  in  a  criminal  as 
in  a  civil  case.  12  Ad.  &  E.  217;  2  Pick. 
Mass.  650.  But  an  indictment,  which  is  a 
finding  upon  the  oaths  of  the  grand  jury, 
can  only  be  amended  with  their  consent  be- 
fore they  are  discharged.  2  Hawkins,  PI. 
Cr.  c.  25,  ??  97,  98;  13  Pick.  Mass.  -200. 

An  information  may  be  amended  after  de- 
murrer.   4  Term,  457 ;  4  Burr.  2568. 

AMENDS.  A  satisfaction  given  by  a 
wrong-doer  to  the  party  injured,  for  a  wrong 
committed.     1  Lilly,  Reg.  81. 

By  statute  24  Geo.  II.  c.  44,  in  England, 
and  by  similar  statutes  in  some  of  the  United 
States,  justices  of  the  peace,  upon  being  no- 
tified of  an  intended  suit  against  them,  may 
tender  amends  for  the  wrong  alleged  or  done 
by  them  in  their  official  character,  and,  if 
found  sufficient,  the  tender  debars  the  action. 
5  Serg.  &  R.  Penn.  209,  517;  4  Binn.  Penn. 
20;  6  id.  83. 

AMERCEMENT.  In  Practice.  A  pe- 
cuniary penalty  imposed  upon  an  offender  by 
a  judicial  tribunal. 

The  judgment  of  the  court  is,  that  the  party  be 
at  the  mercy  of  the  court  {sit  in  miseHcordia),  upon 
which  the  affeerora — or,  in  the  superior  courts,  the 
coroner — liquidate  the  penalty.  As  distinguished 
from  a  fine,  at  the  old  law  an  amtrctment  was  for  a 
lesser  offence,  might  be  imposed  by  a  court  not  of 
record,  and  was  for  an  uncertain  amount  until  it 
had  been  affeered.  Either  party  to  a  suit  who 
failed  was  to  be  amerced  pro  clamore  falao  (for  his 
false  claim) ;  but  these  amercements  have  been  long 
since  disused.  4  Blackstone,  Comm.  379;  Bacon, 
Abr.,  Fines  and  Amercementa. 

The  officers  of  the  court,  and  any  person  who 
committed  a  contempt  of  court,  was  also  liable  to 
be  amerced. 

Formerly,  if  the  sheriff  failed  in  obeying 
the  writs,  rules,  or  orders  of  the  court,  he 
might  be  amerced;  but  this  practice  has  been 
generally  superseded  by  attachment.  In 
some  of  the  United  States,  however,  the  she- 
riff may,  by  statutory  provision,  be  amerced 
for  making  a  return  contrary  to  the  provision 
of  the  statute.  Coxe,  N.  J.  136, 169 ;  2  South, 
N.  J.  433 ;  3  Halst.  N.  J.  270 ;  5  id.  319 ;  6  id. 
334 ;  1  Green,  N.  J.  159,  341 ;  2  id.  350 ;  1  Ohi.i. 
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275 ;  2  id.  503 ;  6  id.  452 ;  "Wright,  Ohio,  720 ; 
3  Ired.  No.  C.  407 ;  5  id.  385 ;  Cam.  &  N.  No. 
C.  477. 

AMEUBLISSEMENT.  See  1  Low.  C. 
25,  58. 

AMI  (Fr.).  A  friend.  See  Procbein  Amy. 

AMICABLE  ACTION.  In  Practice. 
An  action  entered  by  agreement  of  parties 
on  the  dockets  of  the  courts. 

This  practice  prevails  in  Pennsylvania.  When 
entered,  such  action  is  considered  as  if  it  had  been 
adversely  commenced  and  the  defendant  had  been 
regularly  summoned.  An  amicable  action  may  be 
entt^red  by  attorney,  independently  of  the  provisions 
of  the  act  of  1806.     8  Serg.  &,  E.  Penn.  567. 

AMICUS  CURIiE  (Lat.  a  friend  of  the 
court). 

In  Practice.     A  friend  of  the  court. 

One  who,  for  the  assistance  of  the  court, 
gives  information  of  some  matter  of  law  in 
regard  to  which  the  court  is  doubtful  or  mis- 
taken. Coke,  2d  Inst.  178 ;  2  Viner,  Abr.  475. 
The  information  may  extend  to  any  matter 
of  which  the  court  takes  judicial  cognizance. 
8  Coke,  15. 

Any  one  as  amicus  curia  may  make  ap- 
plication to  the  court  in  favor  of  an  infant, 
though  he  be  no  relation.  1  Ves.  sen.  313; 
and  see  11  Gratt.  Va.  656 ;  11  Tex.  698 ;  2 
Mass.  215. 

AMITA  (Lat.).  An  aunt  on  the  father's 
side. 

Amita  magna.  A  great-aunt  on  the  father's 
side. 

Amita  major,  A  great-great-aunt  on  the 
father's  side. 

Amita  maxima.  A  great-great-great-aunt, 
or  a  great-great-grandfather's  sister.  Calvi- 
nus,  Lex. 

AMITINUS.  Children  of  brothers  or  sis- 
ters; cousins;  those  who  have  the  same  grand- 
father, but  different  fathers  and  mothers.  Cal- 
vinus.  Lex. 

AMITTBRE  CURIAM  (Lat.  to  lose 
court). 

To  be  excluded  from  the  right  to  attend 
court.     Stat.  Westm.  2,  o.  44. 

AMITTBRE  LIBERAM  LEGEM.  To 
lose  the  privilege  of  giving  evidence  under 
oath  in  any  court;  to  become  infamous,  and 
,  incapable  of  giving  evidence.     Glauville,  2. 

If  either  party  in  a  wager  of  battle  cried 
"craven,"  he  was  condemned  amittere  libe- 
ram  legem.  3  Sharswood,  Blackst.  Comm. 
340. 

AMNESTY.  An  act  of  oblivion  of  past 
offences,  granted  by  the  government  to  those 
who  have  been  guilty  of  any  neglect  or  crime, 
usually  upon  condition  that  they  return  to 
their  duty  within  a  certain  period. 

Express  amnesty  is  one  granted  in  direct 
terms. 

Implied  amnesty  is  one  which  results  when 
a  treaty  of  peace  is  made  between  contending 
parties.    Vattel,  1.  4,  c.  2,  ?§  20-22. 

Amnesty  and  pardon  are  very  difiFerent.  The 
^■ormer  is  an  act  of  the  sovereign  power,  the  object 


of  which  is  to  efface  and  to  cause  to  be  forgotten  a 
crime  or  misdemeanor;  the  latter  is  an  act  of  the 
same  authority,  which  exempts  the  individual  f»n 
whom  it  is  bestowed  from  the  punishment  the  Isw 
inflicts  for  the  crime  he  has  committed.  7  Pet.  160, 
Amnesty  is  the  abolition  and  forgetfulness  of  the 
offence;  pardon  is  forgiveness.  A  pardon  is  given 
to  one  who  is  certainly  guilty,  or  has  been  con- 
victed ;  amnesty,  to  those  who  may  have  been  so. 

Their  effects  are  also  different.  That  of  pardon 
is  the  remission  of  the  whole  or  a  part  of  the  pun- 
ishment awarded  by  the  law, — the  conviction  re- 
maining unaffected  when  only  a  partial  pardon  ia 
granted ;  an  amnesty,  on  the  contrary,  has  the 
effect  of  destroying  the  criminal  act,  so  that  it  is 
as  if  it  had  not  been  committed,  as  far  sa  che  pub- 
lic interests  are  concerned. 

Their  application  also  differs.  Pardon  is  always 
given  to  individuals,  and  properly  only  fcfter  judg- 
ment or  conviction ;  amnesty  may  be  granted  either 
before  judgment  or  afterwards,  and  it  ib  in  general 
given  to  whole  classes  of  criminals  or  supposed  cri- 
minals, for  the  purpose  of  restoring  tranquillity  in 
the  state.  But  sometimes  amnesties  arc  limited, 
and  certain  classes  are  excluded  from  their  opera 
tion. 

AMORTISE.  To  alien  lands  in  mort- 
main. 

AMORTIZATION.  An  alienation  of 
lands  or  tenements  in  mortmain. 

The  reduction  of  the  property  of  lands  or 
tenements  to  mortmain. 

AMOTION  (Lat.  amovere,  to  remove;  to 
take  away). 

An  unlawful  taking  of  personal  chattels 
out  of  the  possession  of  the  owner,  or  of  one 
who  has  a  special  authority  in  them. 

A  turning  out  the  proprietor  of  an  estate 
in  realty  before  the  termination  of  his  estate. 
3  Blackstone,  Comm.  198,  199. 

In  Corporations.  A  removal  of  an  offi- 
cial agent  of  a  corporation  from  the  station 
assigned  to  him  before  the  expiration  of  tho 
term  for  which  he  was  appointed.  8  Term, 
356;  lEast,  562;  6  Conn.  532. 

The  term  is  distinguished  from  disfranchise- 
ment, which  deprives  a  member  of  all  rights  as  a 
corporator.  The  term  seems  in  strictness  not  to 
apply  properly  to  cases  where  officers  are  ap. 
pointed  merely  during  the  will  of  the  corporation, 
and  are  superseded  "by  the  choiee  of  a  successor, 
but*  as  commonly  used  includes  such  cases. 

The  right  may  be  exercised  with  or  without 
an  express  reservation  by  the  corporation,  for 
just  cause,  1  Burr.  539 ;  Dougl.  149 ;  and  in 
the  case  of  mere  ministerial  officers  appointed 
durante  bene  placito,  at  the  mere  pleasure  of 
those  appointing  him.  Willcock,  Man.  Corp. 
253;  23  Mo.  22;  see  1  Ventr.  77 ;  2  Show.  70; 
11  Mod.  403 ;  9  Wend.  N.  Y.  394.  Mere  acts 
which  are  a  cause  for  amotion  do  not  create  a 
vacancy  till  the  amotion  takes  place.  2  Greei>, 
N.  J.  332. 

The  causes  for  amotion  may  be:  first,  such 
as  have  no  immediate  relation  to  the  office, 
but  are  in  themselves  of  so  infamous  a  nature 
as  to  render  the  offender  unfit  to  execute  any 
public  franchise,  but  indictment  and  convic- 
tion must  precede  amotion  for  such  causes; 
second,  such  as  are  only  against  his  oath  and 
the  duty  of  his  office  as  a  corporator,  and 
amount  to  breaches  of  the  tacit  .londition  an- 
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aexed  to  his  office ;  third,  such  as  are  an  of- 
fence not  only  against  the  duty  of  his  office, 
but  also  a  matter  indictable  at  common  law. 
Dougl.  149 ;  2  Binn.  Penn.  448.  For  special 
instances  coming  under  these  classes,  see  An- 
gell  &  A.  Corp.,  Lothrop  ed.  §427 ;  4  Mod.  36 ; 
Sid.  257;  8 id.  186;  11  id.  75;  Carth.  229;2 
Burr.  731-736;  4  id.  2004;  2  Strange,  819; 
Atk.  Ch.  184;  3  Salk.  229;  1  Rolle,  409;  Cas. 
temp.  Hardw.  155  ;  1  Ventr.  115 ;  3  Barnew. 
&  C.  56 ;  for  causes  held  insufficient,  see  8 
Mod.  186;  Say.  40;  Cowp.502;  Dougl.  85;  1 
Burr.  40;  4  id.  2087;  2  Term,  182;  Sid.  282; 
T.  Raym.  446;  2  Maule  &  S.  144. 

Consult  Angell  &  A.  Corp.,  Lothrop  ed.  ?2 
408,423-432;  Willcock,  Mun.  Corp. ;  Dougl. 
149;  6  Conn.  532;  6  Mass.  462. 

AMOUNT  COVERED.  In  Insurance. 
The  amount  that  is  insured,  and  for  which 
underwriters  are  liable  for  loss  under  a  po- 
licy of  insurance. 

It  is  limited  by  that  specified  in  the  policy 
to  be  insured,  and  this  limit  may  be  applied 
to  an  identical  subject  only,  as  a  ship,  a 
building,  or  life;  or  to  successive  subjects, 
as  successive  cargoes  on  the  same  ship,  or 
successive  parcels  of  goods  transmitted  on  a 
certain  canal  or  railroad  during  a  specified 
period;  and  it  may  also  be  limited  by  the 
terms  of  the  contract  to  a  certain  proportion, 
as  a  quarter,  half,  etc.,  of  the  value  of  the 
subject  or  interest  on  which  the  insurance  is 
made.  2  Phillips,  Ins.  c.  xiv.  sect.  1,  2;  10 
111.  235;  16  B.  Monr.  Ky.  242;  2  Dutch,  N. 
J.  Ill ;  6  Gray,  Mass.  674 ;  7  id.  246 ;  13  La. 
Ann.  246 ;  34  Me.  487 ;  39  Eng.  L.  &  Eq.  228. 

AMOUNT  OF  LOSS.  In  Insurance. 
The  diminution,  destruction,  or  defeat  of  the 
value  of,  or  of  the  charge  upon,  the  insured 
subject  to  the  assured,  by  the  direct  conse- 
quence of  the  -operation  of  the  risk  insured 
against,  according  to  its  value  in  the  policy, 
or  in  contribution  for  loss,  so  far  as  its  value 
is  covered  by  the  insurance.  2  Phillips,  Ins. 
c.  XV.,  xvi.,  xvii. ;  2  Parsons,  Mar.  Law,  c.  x. 
§  1,  0.  xi.,  xii. ;  9  Cush.  Mass.  415 ;  1  Gray, 
Mass.  371;  26  N.  H.  389;  -31  id.  238;  5  Du. 
N.  Y.  1 ;  1  Dutch,  N.  J.  506 ;  6  Ohio  St.  200; 
5  R.  I.  426;  2  Md.  217;  7  Ell.  &  B.  172. 

AMOVEAS  MANUS  (Lat.  that  you 
remove  your  hands).  After  office  found,  the 
king  was  entitled  to  the  things  forfeited, 
either  lands  or  personal  pi-operty;  the  re- 
medy for  a  person  aggrieved  was  by  "peti- 
tion," or  "monstrans  de  droit,"  or  "traver- 
ses," to  establish  his  superior  right.  There- 
upon a  writ  issued,  quod  manus  domini  regis 
amoveantur.  3  Sharswood,  Blackst.  Comm. 
260. 

AMPARO  (Span.).  A  document  pro- 
tecting the  claimant  of  land  till  properly 
authorized  papers  can  be  issued.  1  Tex. 
790. 

AMPLIATION.  In  Civil  Law.  A 
deferring  of  judgment  until  the  cause  is  fur- 
ther examined. 

In  this  case,  the  judges  pronounced  the  word 
nmjlius,  or  by  f  riling  the  letters  N.  L.  for  »on 


liquet,  signifying  that  the  cause  was  not  clear.  It 
is  very  similar  to  the  common-law  practice  of  en- 
tering cur.  adv.  vult  in  similar  cases. 

In  French  Law.  A  duplicate  of  an  ac- 
quittance or  other  instrument. 

A  notary's  copy  of  acts  passed  befora  him, 
delivered  to  the  parties. 

AM7  (Fr.).  Friend.    See  Pbochein  Amt. 

AN,  JOUR  ET  "WASTE.  See  Year, 
Day  and  Waste. 

ANALOGY.  The  similitude  of  relations 
which  exist  between  things  compared. 

Analogy  has  been  declared  to  be  an  argu- 
ment or  guide  in  forming  legal  judgments, 
and  is  very  commonly  a  ground  of  such  judg- 
ments. 3  Bingh.  265 ;  8  id.  557 ;  1  Turn.  & 
R.  103;  4  Burr.  1962,  2022,  2068;  4  Barnew. 
&  C.  855 ;  7  id.  168 ;  1 W.  Blackst.  151 ;  6  Ves, 
Ch.  675;  3  Swanst.  Ch.  561;  3  P.  Will.  Ch. 
391;  3  Brown,  Ch.  639,  n. 

ANARCHT.  The  absence  of  all  politi- 
cal government;  by  extension,  confusion  in 
government. 

ANATHEMA.  In  Ecclesiastical  Law. 

A  punishment  by  which  a  person  is  separated 
from  the  body  of  the  church,  and  forbidden 
all  intercourse  with  the  faithful. 

It  differs  from  excommunication,  which  simply 
forbids  the  person  excommunicated  from  going 
into  the  church  and  communicating  with  the 
faithful. 

ANATOCISM.  In  Civil  Law.  Taking 
interest  on  interest;  receiving  compound  in- 
terest. 

ANCESTOR.  One  who  has  preceded  an- 
other in  a  direct  line  of  descent;  an  ascend- 
ant. 

A  former  possessor ;  the  person  last  seised. 
Termes  de  la  Ley;  2  Sharswood,  Blackst. 
Comm.  201. 

In  the  common  law,  the  word  is  nnderstood  as 
well  of  the  immediate  parents  as  of  those  that  are 
higher;  as  may  appear  by  the  statute  25  Edw. 
III.,  Be  naiia  ultra  marcy  and  by  the  statute  6 
Kic.  II.  c.  6,  and  by  many  others.  But  the  civil- 
ians' relations  in  the  ascending  line,  up  to  the 
great-grandfather's  parents,  and  those  above  them, 
they  term  majorea,  which  common  lawyers  aptly 
expound  anteceBBore  or  ancestors,  for  in  the  de- 
scendants of  like  degree  they  are  called  poatcri- 
orea.  Gary,  Litt.  45.  The  term  anceator  is  applied 
to  natural  persons.  The  words  predecessors  and 
successors  are  used  in  respect  to  the  persons  com- 
posing a  body  corporate.  See  2  Blackstone,  Contm. 
209;  Bacon,  Ahr.;  Ayliffe,  Pand.  6S;  Reeve,  De- 
scents. 

ANCESTRAL.  What  relates  to  or  has 
been  done  by  one's  ancestors;  as  homage  an- 
cestral, and  the  like. 

That  which  belonged  to  one's  ancestors. 

Ancestral  estates  are  such  as  come  to  the 
possessor  by  descent.  2  Washburn,  Real  Prop. 
411,412. 

ANCHOR.  A  measure  containing  ten 
gallons. 

ANCHORAG-E.  A  toll  paid  for  every 
anchor  cast  from  a  ship  in  a  port. 

Such  a  toll  is  said  to  be  incident  to  almosi 
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everjr  port,  1  "W.  Blackst.  413;  4  Term,  260; 
and  is  sometimes  payable  thougli  no  anchor 
is  oast.     2  Chitty,  Com.  Law,  lb. 

ANCIENT  DEMESNE.  Manors  which 
in  the  time  of  William  the  Conqueror  were 
in  the  hands  of  the  crown,  and  are  so  re- 
corded in  the  Domesday  Book.  Fitzherbert, 
Nat.  Brev.  14,  56. 

Tenure  in  ancient  demesne  may  be  pleaded 
in  abatement  to  an  action  of  ejectment.  2 
Burr.  1046. 

Tenants  of  this  class  had  many  privileges. 

2  Sharswood,  Blackst.  Comm.  99. 
ANCIENT    HOUSE.     One   which  has 

stood  long  enough  to  acquire  an  easement  of 
support.  3  Kent,  Comm.  437 ;  2  Washburn, 
Real  Prop.  74,  76.    See  Support  ;  Easement. 

ANCIENT  LIGHTS.  Windows  or  open- 
ings which  have  remained  in  the  same  place 
and  condition  twenty  years  or  more.  5  Harr. 
&  J.  Md.  477 ;  12  Mass.  157,  220. 

In  England,  a,  right  to  unobstructed  light 
and  air  through  such  openings  is  secured  by 
mere  user. 

In  the  United  States,  such  right  is  not  ac- 
quired without  an  express  grant,  in  most  of 
the  states.     2  Washburn,  Real  Prop.  62,  63 ; 

3  Kent,  Comm.  446,  n.  See  11  Md.  1 ;  Air; 
Light  and  Air. 

ANCIENT  READINGS.  Essays  on  the 
early  English  statutes.     Coke,  Litt.  280. 

ANCIENT  RENT.  The  rent  reserved 
at  the  time  the  lease  was  made,  if  the  build- 
ing was  not  then  under  lease.  2  Vern.  Ch. 
542. 

ANCIENT  WRITINGS.  Deeds,  wills, 
and  other  writings,  more  than  thirty  years 
old. 

They  may,  in  general,  be  read  in  evidence 
without  any  other  proof  of  their  execution 
than  that  they  have  been  in  the  possession 
of  those  claiming  rights  under  them.  1 
Phillips,  Ev.  273;  1  Greenleaf,  Ev.  §  Ul;  2 
Bingh.  No.  C.  183,  200;  12  Mees.  &  W.  Exch. 
205;  8Q.  B.  158;  10  id.  314;  11  id.  884;  2 
Anstr.  601 ;  3  Taunt.  91 ;  1  Price,  Exch.  225 ; 

5  id.  312;  4  Perr.  &  D.  193;  7  Beav.  Rolls, 
93;  8  Barnew.  &  C.  22;  4  Wheat.  213;  5  Pet. 
319;  9  id.  663-675;  5  Cow.  N.  Y.  221;  3 
Johns.  N.  Y.  292 ;  7  Wend.  N.  Y.  371 ;  2  Nott 

6  M'C.  So.  C.  55,  400;  4  Pick.  Mass.  160;  24 
id.  71;  16  Me.  27. 

ANCIENTS.  Gentlemen  in  the  Inns  of 
Courts  who  are  of  a  certain  standing. 

In  the  Middle  Temple,  all  who  have  passed  their 
readings  are  termed  ancients.  In  Gray's  Inn,  the 
ancients  are  the  oldest  barristers;  besides  which, 
the  society  consists  of  benchers,  barristers,  and  stu- 
dents; in  the  Inns  of  Chancery,  it  consists  of  an- 
cients, and  students  or  clerks. 

ANCIENTY.  Eldership;  seniority.  Used 
in  the  statute  of  Ireland,  14  Hen.  VIII.  Cowel. 

ANCILLARY  (Lat.  ancilla,  a  hand- 
maid).    Auxiliary;  subordinate. 

As  it  is  beneath  the  dignity  of  the  king's  courts 
to  be  merely  ancillary  to  other  inferior  jurisdictions, 
the  cause,  when  once  brought  there,  receivos  its 


final  determination.  3  Sharswood,  £lackst.  Comm. 
98. 

Used  of  deeds,  and  also  of  an  administration 
taken  out  in  the  place  where  assets  are  situated, 
which  is  subordinate  to  the  principal  administra- 
tion.    1  Story,  Eq.  Jur.  §  oS3. 

ANCIPITIS  USUS  (Lat.).  Useful  for 
various  purposes. 

As  it  is  impossible  to  ascertain  the  final  use  of 
an  article  ancipitis  uaus,  it  is  not  an  injurious  rule 
which  deduces  the  final  use  from  its  immediate  des- 
tination.    1  Kent,  Comm.  140. 

ANDROLEPSY.  The  taking  by  one 
nation  of  the  citizens  or  subjects  of  another, 
in  order  to  compel  the  latter  to  do  justice  to 
the  former.  Wolffius,  1 1164;  MoUoy,  de  Jure 
Mar.  26. 

ANECnrS  (Lat.  Spelled  also  cesnecius, 
enitius,  ceneas,  eneyns).  The  eldest-born; 
the  iirst-born ;  senior,  as  contrasted  with  the 
puis-ne  (younger).  Spelman,  Gloss.,  .^sne- 
cia. 

ANGARIA.  In  Roman  Lavr.  A  ser- 
vice or  punishment  exacted  by  government. 

They  were  of  six  kinds,  viz. :  maintaining 
a  post-station  where  horses  are  changed;  fur- 
nishing horses  or  carts;  burdens  imposed  on 
lands  or  persons;  disturbance,  injury,  anx- 
iety of  mind ;  the  three-  or  four-day  periods 
of  fasting  observed  during  the  year ;  saddles 
or  yokes  borne  by  criminals  from  county  to 
county,  as  a  disgraceful  mode  of  punishment 
among  the  Germans  or  Franks.  Du  Cange, 
verb.  Angaria. 

In  Feudal  La'w.  Any  troublesome  or 
vexatious  personal  service  paid  by  the  tenant 
to  his  lord.     Spelman,  Gloss. 

ANGEL.  An  ancient  English  coin,  of  the 
value  of  ten  shillings  sterling.  Jacobs,  Law 
Diet. 

ANGILD  (Sax.).  The  bare,  single  valu- 
ation or  estimation  of  a  man  or  thing  accord- 
ing to  the  legal  estimates. 

The  terms  twiijild,  trigtld,  denote  twice,  thrice,, 
etc.,  the  angild.     Leges  Inxj  c.  20  ;  Cowel. 

ANHLOTE  (Sax.).  The  sense  is,  that 
every  one  should  pay,  according  to  the  cus- 
tom of  the  country,  his  respective  part  and 
share..     Spelman,  Gloss. 

ANIENS.  Void ;  of  no  force.  Fitzher- 
bert, Nat.  Brev.  214. 

ANIMAL.  Any  animate  being  which  is 
not  human,  endowed  with  the  power  of  volun- 
tary motion. 

jDomitce  are  those  which  have  been  tamed 
by  man ;  domestic. 

Ferce  naturce  are  those  which  still  retain 
their  wild  nature. 

S<  A  man  may  have  an  absolute  property 
in  animals  of  a  domestic  nature,  2  Mod.  319; 

2  Blackstone,  Comm.  390  ;  but  not  so  in  ani- 
tnalsfirce  naturce,  which  belong  to  him  only 
while  in  his  possession.     3  Binn.  Penn.  546; 

3  Caines,  N.  Y.  175;  7  Johns.  N.  Y.  16;  13 
Miss.  383;  8  Blackf.  Ind.  498;  2  Barnew.  & 
C.  934 ;  4  Dowl.  &  R.  518.  Yet  animals  which 
are  sometimes  Jerw  natures  may  be  tamed  so 
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as  to  become  subjects  of  property;  as  pigeons 
which  return  to  their  house  or  box,  2  Den. 
Cr.  Cas.  361,  362,  n.;  4  Carr.  &  P.  131;  9 
Pick.  Mass.  15 ;  or  pheasants  hatched  under 
a  hen,  1  Fost.  &  F.  Cr.  Cas.  350.  And  the 
flesh  of  animals yercE  naturce  may  be  the  sub- 
ject of  larceny.  3  Cox,  Or.  Cas.  572 ;  1  Den. 
Cr.  Cas.  501;  Tempi.  &  M.  Cr.  Cas.  196;  2 
Carr.  &  K.  981. 

3.  The  owner  of  a  mischievous  animal, 
known  to  him  to  be  so,  is  responsible,  when 
he  permits  him  to  eo  at  large,  for  the  dam- 
ages he  may  do.  2  Esp.  482 ;  4  Campb.  198 ; 
1  Stark.  285;  1  Holt.  617;  2  Strange,  1264  r 
1  Ld.  Raym.  110;  1  Barnew.  &  Aid.  620;  2 
Crompt.  M.  &  R.  496;  5  Carr.  &  P.  1;  Bul- 
ler.  Nisi  P.  77.  And  any  person  may  jus- 
tify the  killing  of  such  ferocious  animals.  9 
Johns.  N.Y.  233;  10  id.  365;  13  id.  312. 
The  owner  of  such  an  animal  may  be  in- 
dicted for  a  common  nuisance.  1  Russell, 
Crimes,  643  ;  Burn,  Just.,  Nuisance,  0. ;  Bou- 
vier,  Inst. 

ANIMALS  OF  A  BASE  NATURE. 

Those  animals  which,  though  they  may  be 
reclaimed,  are  not  such  that  at  common  law 
a  larceny  may  be  committed  of  them,  by 
reason  of  the  baseness  of  their  nature. 

Some  animals  which  are  now  usually  tamed 
come  Within  this  class,  as  dogs  and  cats;  and 
others  which,  though  wild  by  nature  and  often 
reclaimed  by  art  and  industry,  clearly  fall  within 
the  same  rule,  as  bears,  foxes,  apes,  monkeys,  fer- 
rets, and  the  like.  Coke,  3d  Inst.  109;  1  Hale,  PI. 
Cr.  511,  512;  1  Hawkins,  PI.  Cr.  33,^36;  4  Bbok- 
stone,  Comm.  236;  2  East,  PI.  Cr.  614.  See  1  Wms. 
Saund.  84,  note  2. 

ANIMO  (Lat.).     "With  intention. 

Quo  animo,  with  what  intention.  Animo  cancel- 
landi,  with  intention  to  cancel,  1  Powell,  Dev.  603; 
farandi,  with  intention  to  steal,  4  Sharswood, 
Blackst.  Comm.  230;  1  Kent,  Comm.  183;  lacrandi, 
with  intention  to  gain  or  profit,  3  Kent,  Comm. 
357 ;  manendi,  with  intention  to  remain,  1  Kent, 
Comm.  76;  mnratidi,  with  intention  to  stay,  or 
delay ;   repuhlicandi,  with  intention  to  republish, 

1  Powell,  Dev.  609;  revertendi,  with  intention  to 
return,  2  Sharswood,  Blackst.  Comm.  392;  revn- 
candl,  with  intention  to  revoke,  1  Powell,  Dev.  595; 
testandi,  with  intention  to  make  a  will. 

ANIMUS  (Lat.  mind).  The  intention 
with  which  an  act  is  done. 

ANIMUS  CANCELLANDI.  An  in- 
tention to  destroy  or  cancel.  See  Cancella- 
tion. 

ANIMUS  CAPIENDI.  The  intention 
to  take.     4  C.  Rob.  Adm.  126,  155. 

ANIMUS  FURANDI.  The  intention 
to  steal. 

In  order  to  constitute  larceny,  the  thief  must 
take  the  property  (inimo  furandi;  but  this  is  ex- 
pressed in  the  definition  of  larceny  by  the  word 
felonious.  Coke,  3d  Inst.  107 ;  Hale,  PI.  Cr.  503;  4 
Blackstone,  Comm.  229.    See  2  Russell,  Crimes,  96; 

2  Tyl.  Com.  272.  When  the  taking  of  property  is 
lawful,  although  it  may  afterwards  be  converted 
animo  furandi  to  the  taker's  use,  it  is  not  larceny. 
Bacon,  Abr.,  Felony,  C;  14  Johns.  N.Y.  294;  By. 
A  M.  Cr.  Cas.  160, 137;  Prin.  of  Pen.  Law,  c.  22,  3 
3,  pp.  279,  281. 


ANIMUS  MANENDI.  The  intention 
of  remaining. 

To  acquire  a  domicil,  the  party  must  have  his 
abode  in  one  place,  with  the  intention  of  remaining 
there;  for  without  such  intention  no  new  domicil 
can  be  gained,  and  the  old  will  not  be  lost.  See 
Domicile. 

ANIMUS  RECIPIENDI.  The  inten- 
tion of  receiving. 

A  man  will  acquire  no  title  to  a  thing  unless  he 
possesses  it  with  an  intention  of  receiving  it  for 
himself;  as,  if  a  thing  be  bailed  to  a  man,  he  ac» 
quires  iio  title. 

ANIMUS  REVERTENDI.  The  inten- 
tion of  returning. 

A  man  retains  his  domicil  if  he  leaves  it  ammo 
revertendi.  3  Rawle,  Penn.  312;  4  Blackstone, 
Comm.  225;  2  Eussell,  Crimes,  18;  Poph.  42,  52; 
4  Coke,  40.     See  Domicile. 

ANIMUS  TESTANDI.  An  intention 
to  make  a  testament  or  will. 

This  is  required  to  make  a  valid  will ;  for,  what- 
ever form  may  have  been  adopted,  if  there  was  no 
atiimus  teetavdi  there  can  be  no  will.  An  idiot,  for 
example,  can  make  no  will,  because  he  can  have  no 
intention. 

ANN.  In  Scotch  Law.  Half  a  year's 
stipend,  over  and  above  what  is  owing  for 
the  incumbency,  due  to  a  minister's  relict, 
or  child,  or  next  of  kin,  after  his  decease. 
Whishaw. 

ANNATES.  In  Ecclesiastical  Law. 
Firstrfruits  paid  out  of  spiritual  benefices  to 
the  pope,  being  the  value  of  one  year's  profit. 

ANNEXATION  (Lat.  ad,  to,  nexare,  to 
bind).     The  union  of  one  thing  to  another. 

It  conveys  the  idea,  properly,  of  fastening  a 
smaller  thing  to  a  larger;  an  incident  to  a  prin- 
cipal. It  has  been  applied  to  denote  the  union  of 
Texas  to  the  United  States. 

Actual  annexation  includes  every  move- 
ment by  which  a  chattel  can  be  joined  or 
united  to  the  freehold. 

Constructive  annexation  is  the  union  of 
such  things  as  have  been  holden  parcel  of 
the  realty,  but  which  are  not  actually  an- 
nexed, fixed,  or  fastened  to  the  freehold. 
Sheppard,  Touchst.  469 ;  Amos  &  F.  Fixt.  2. 
See  Fixtures. 

ANNI  NUBILES  (Lat.  marriageable 
years).  The  age  at  which  a  girl  becomes  by 
law  fit  for  marriage ;   the  age  of  twelve. 

ANNICULUS  (Lat.).  A  child  a  year 
old.     Calvinus,  Lex. 

ANNIENTED  (Fr.  an4antir).  Abro- 
gated, or  made  null.     Littleton,  ^  741. 

ANNO  DOMINI  (Lat.  the  year  of  our 
Lord;  abbreviated  A.D.).  The  computation 
of  time  from  the  incarnation  of  our  Saviour. 

The  Jews  began  their  computation  of  time  from 
the  creation ;  the  Bomans,  from  the  building  of 
Rome ;  the  Mohammedans,  from  the  Hegirn,  or 
flight  of  the  prophet ;  the  Greeks  reckoned  by 
Olympiads;  but  Christians  everywhere  reckon 
from  the  birth  of  Jesus  Christ. 

In  a  complaint,  the  year  of  the  alleged  of- 
fence may  be  stated  by  means  of  the  letters 
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*'A.D./'  followed  by  words  expressing  the 
year.  4  Cush.  Mass.  596.  But  an  indict- 
ment or  complaint  which  states  the  year  of 
the  commission  of  the  offence  in  figures  only, 
without  prefixing  the  letters  "A.D.,"  is  in- 
sufficient. 5  Gray,  Mass.  91.  The  letters 
"A.D."  followed  by  figures  expressing  the 
year,  have  been  held  sufficient  in  several 
states.  3  Vt.  481 ;  1  Greene,  Iowa,  418 ;  35  Me. 
489 ;  1  Bennett  &  H.  Lead.  Crim.  Gas.  512. 

ANNONA  (Lat.).  Barley;  corn;  grain; 
a  yearly  contr i  bution  of  food,  of  various  kinds, 
for  support. 

Annona 2:>o>-ctcm,  acorns ;  annona  frumentum  hordeo 
admixtitm,  corn  and  barley  mixed;  annona  panisy 
bread,  without  reference  to  the  amount.  Du  Cange; 
Spelman,  Gloss,  j  Cowel. 

The  term  is  used  in  the  old  English  law, 
and  also  in  the  civil  law  quite  generally,  to 
denote  any  thing  contributed  by  one  person 
towards  the  support  of  another:  as,  si  quis 
mancipio  annonam  dederit  (if  any  shall  have 
given  food  to  a  slave).  Du  Cange;  Spelman, 
Gloss. 

ANNONA  CiyiLES.  Yearly  rents 
issuing  out  of  certain  lands,  and  payable  to 
monasteries. 

ANNOTATION.     In  Civil  Law.     The 
answers  of  the  prince  to  questions  put  to  him 
by  private  persons  respecting  some  doubtful 
point  of  law.     See  Rescript. 
,   Summoning  an  absentee.     Dig.  1.  5. 

The  designation  of  a  place  of  deportation. 
Dig.  32.  1.  3. 

ANNUAL  ASSAY.  An  annual  trial 
of  the  gold  and  silver  coins  of  the  United 
States,  to  ascertain  whether  the  standard 
fineness  and  weight  of  the  coinage  is  main- 
tained. 

2.  At  every  delivery  of  coins  made  by  the  chief 
coiner  to  the  treasurer,  it  is  made  the  duty  of  the 
treasurer  in  the  presence  of  the  assayer  to  take  indis- 
criminately a  certain  number  of  pieces  of  each  va- 
riety for  the  annual  trial  of  coins  (the  number  being 
prescribed  by  the  director  of  the  mint),  which  must 
be  carefully  labelled  and  deposited  in  a  chest  ap- 
propriated for  the  purpose,  kept  under  the  joint 
care  of  the  treasurer  and  assayer,  and  so  secured 
that  neither  can  have  access  to  its  contents  with- 
out the  presence  of  the  other.  Sect.  27,  act  of 
Jan.  18,  1837;  5  U.  S.  Stat,  at  Large,  141.  At  the 
branch  mints  the  assay-pieces  are  required  to  be 
taken  in  the  same  manner  as  is  prescribed  for  the 
mint,  after  which  the  coins  so  reserved  are  directed 
to  be  carefully  secured  and  enveloped,  and  trans- 
mitted monthly  by  mail  to  the  director  of  the  mint 
at  Philadelphia.  The  number  of  pieces  reserved 
is  as  follows :  one  double-eagle  for  every  fifteen 
hundred  double-eagles  delivered  to  the  treasurer 
by  the  coinerj  one  eagle  for  every  two  thousand 
eagles,*  one  half-eagle  for  every  five  thousand  half- 
eagles  ;  one  quarter-eagle  for  every  two  thousand 
five  hundred  quarter-eagles;  and  ten  gold  dollars 
for  every  delivery  of  fifty  thousand  gold  dollars; 
if  a  less  amount  is  delivered,  the  assay-pieces  are 
proportionately  less.  In  silver  coins,  one  piece  is 
reserved  out  of  every  five  thousand  pieces  of'silver, 
without  regard  to  the  denonimation.  Regulations 
of  the  Director  of  the  Mint,  pp.  12,  13. 

3.  To  secure  a  due  conformity  in  the  gold  and  sil- 
ver coins  to  their  respective  standards  and  weights, 
it  ia  provided  by  law  that  an  annual  trial  shall  be 


made  of  the  pieces  reserved  for  this  purpose  at  the 
mint  and  its  branches,  before  the  judge  of  the  district 
court  of  the  United  States  for  the  eastern  district 
of  Pennsylvania,  the  attorney  of  the  United  States 
for  the  same  district,  and  the  collector  of  the  port 
of  Philadelphia,  and  such  other  rersons  as  tht 
president  shall  from  time  to  time  designate  for 
that  purpose,  who  shall  meet  as  commissioners  foi 
the  performance  of  this  duty  on  the  second  Mon- 
day in  February  annually,  and  may  continue  their 
meetings  by  adjournment,  if  necessary;  and  if  a 
majority  of  the  commissioners  shall  fail  to  attend 
at  any  time  appointed  for  their  meeting,  then  the 
director  of  the  mint  shall  call  a  meeting  of  the 
commissioners  at  such  other  time  as  he  may  deem 
convenient,  and  that  before  these  commissioners, 
or  a  majority  of  them,  and  in  the  presence  of  the 
officers  of  the  mint,  such  examination  shall  be 
made  of  the  reserved  pieces  as  shall  be  judged 
sufficient ;  and  if  it  shall  appear  that  these  pieces 
do  not  diifcr  from  the  standard  fineness  and  weight 
by  a  greater  quantity  than  is  allowed  by  law,  the 
trial  shall  be  considered  and  reported  as  satisfac- 
tory j  but  if  any  greater  deviation  from  the  legal 
standard  or  weight  shall  appear,  this  fact  shall  be 
certified  to  the  president  of  the  United  States,  and 
if,  on  a  view  of  the  circumstances  of  the  case,  he 
shall  so  decide,  the  officer  or  officers  implicated  in 
the  error  shall  be  thenceforward  disqualified  from 
holding  their  respective  offices.  Sect.  32,  Act  of 
Jan.  18,  1837;  5  U.  S.  Stat,  at  Large,  141.  As  to 
the  standard  weight  and  fineness  of  the  gold  an(i 
silver  coins  of  the  United  States,  see  sections  8,  9, 
and  10  of  the  last-cited  act,  and  also  section  7,  Act 
of  March  3,  1853;  Statutes  at  Large,  vol.  10,  p. 
188.  The  limit  of  allowance  for  deviation  from 
the  standard  weight  and  fineness  is  fixed  by  the 
22d  and  25th  sections  of  the  Act  of  January  18, 
1837,  and  by  sect.  4,  Act  of  March  3,  1849;  5  U.  S. 
Stat,  at  Large,  139;  9  id.  397. 

4.  For  the  purpose  of  securing  a  due  conformity 
in  the  weight  of  the  coins  of  the  United  States,  the 
brass  troy  pound  weight  procured  by  the  minister  of 
the  United  States  (Mr.  Gallatin)  at  London,  in  the 
year  1827,  for  the  use  of  the  mint,  and  now  in  tht 
custody  of  the  director  thereof,  shall  be  the  standard 
troy  pound  of  the  mint  of  the  United  States,  con- 
formably to  which  the  coinage  thereof  shall  be 
regulated;  and  it  is  made  the  duty  of  the  director 
of  the  mint  to  procure  and  safely  keep  a  series  of 
standard  weights  corresponding  to  the  aforesaid 
troy  pound,  and  the  weights  ordinarily  employed 
in  the  transactions  of  the  mint  shall  be  regulated 
according  to  such  standards  at  least  once  in  every 
year  under  his  inspection,  and  their  accuracy  tested 
annually  in  the  presence  of  the  assay  commission- 
ers on  the  day  of  the  annual  assay.  Act  of  May 
19,  1828 ;  4  U.  S.  Stat,  at  Large,  277. 

5.  In  England,  the  accuracy  of  the  coinage  is 
reviewed  once  in  about  every  four  years ;  no  spe- 
cific period  being  fixed  by  law.  It  is  an  ancient 
custom  or  ceremony,  and  is  called  the  Trial  of  the 
Pyx;  which  name  it  takes  from  the  pyx  or  chest 
in  which  the  specimen-coins  are  deposited.  These 
specimen -pieces  are  taken  to  be  a  fair  representa- 
tion of  the  whole  money  coined  within  a  certain 
period.  It  having  been  notifiyd  to  the  government 
that  a  trial  of  the  pyx  is  called  for,  the  lord  chan- 
cellor issues  his  warrant  to  summon  a  jury  of  gold- 
smiths, who,  on  the  appoinVid  day,  proceed  to  the 
Exchange  Office,  "Whitehall,  and  there,  in  the  pre- 
sence of  several  privy  councillors  and  the  officers 
of  the  mint,  receive  the  charge  of  the  lord  chan- 
cellor as  to  their  important  functions,  who  requests 
them  to  deliver  to  him  a  verdict  of  their  finding. 
The  jury  proceed  to  Goldsmiths*  Hall,  London, 
where  assaying  apparatus  and  all  other  necessary 
appliances  are  provided,  and,  the  sealed  packages 
of  the  specimen-coins  being  delivered  to  them  by 
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<he  officets  of  the  mint,  they  are  tried  by  weight, 
and  then  a  certain  number  are  taken  from  the 
whole  and  melted  into  a  bar,  from  which  the  assay 
trials  are  made,  and  a  verdict  is  rendered  accord- 
ing to  the  results  which  have  been  ascertained. 
Encyc.  Brit.,  title  Assai/iiiff. 

ANNUAL   RENT.     In  Scotch  Law. 

Interest. 

To  avoid  the  law  against  taking  interest,  a  yearly 
rent  was  purchased :  hence  the  term  came  to  signify 
interest.     Bell,  Diet,  j  Faterson,  Comp.  §^  19,265. 

ANNUITY  (Lat.  annuus,  yearly).  A 
yearly  sum  stipulated  to  be  paid  to  another 
in  fee,  or  for  life,  or  years,  and  chargeable 
only  on  the  person  of  the  grantor.  Coke, 
Litt.  144  6;  2  Blaokstone,  Comm.  40;  Lum- 
ley,  Ann.  1 ;  5  Mart.  La.  312 ;  Da.v.  Ir.  14. 

An  annuity  Is  different  from  a  rent-charge,  with 
which  it  is  sometimes  confounded, — the  annuity 
being  chargeable  on  the  person  merely,  and  so  far 
personalty ;  while  a  rent-charge  is  something  re- 
served out  of  realty,  or  fixed  as  a  burden  upon  the 
estate  in  land.  2  Sharswood,  Blaekst.  Comm.  40 ; 
RoUe,  Abr.  228;  10  Watts,  Penn.  127.  An  an- 
nuity in  fee  is  said  to  be  a  personal  fee;  for, 
though  transmissible,  as  is  real  estate  of  inherit- 
ance, Ambl.  Ch.  782,  liable  to  forfeiture  as  a  here- 
ditament, 7  Coke,  34  a,  and  not  constituting  assets 
in  the  hands  of  an  executor,  it  lacks  some  other 
characteristics  of  realty.  The  husband  is  not  en- 
titled to  curtesy,  nor  the  wife  to  dower,  in  an  an- 
nuity. Coke,  Litt.  32  a.  It  cannot  be  conveyed 
by  way  of  use,  2  Wils.  224,  is  not  within  the  sta- 
tute of  frauds,  and  may  be  bequeathed  and  assigned 
as  personal  estate.  2  Ves.  Sen.  Ch.  70 ;  4  Barnew. 
&  Aid.  39;  Boscoe,  Keal  Act.  68,  35;  3  Kent,  Comm. 
460. 

2.  To  enforce  the  payment  of  an  annuity, 
an  action  of  annuity  lay  at  common  law,  but 
when  brought  for  arrears  must  be  before  the 
annuity  determines.  Coke,  Litt.  286.  In  case 
of  the  insolvency  or  bankruptcy  of  the  debtor, 
the  capital  of  the  constituted  annuity  becomes 
exigible.  La.  Civ.  Code,  art.  2769;  stat.  6 
Geo.  IV.  c.  16,  IJ  54,  108;  5  Ves.  Ch.  708;  4 
id.  763 ;  1  Belt,  Suppl.  Ves.  Ch.^08, 431.  See 
1  Roper,  Leg.  588;  Charge. 

ANNULUS  ET  BACULUS  (Lat.  ring 
and  staif ).  The  investiture  of  a  bishop  was 
per  annulum  et  baculum,  by  the  prince's  de- 
livering to  the  prelate  a  ring  and  pastoral 
staff,  or  crozier.  1  Sharswood,  Blaekst.  Comm. 
378 ;  Spelman,  Gloss. 

ANNUM,  DIEM  ET  VASTUM.  See 
Year,  Day,  and  Waste. 

ANNUS  LUCTUS  (Lat.).  The  year  of 
mourning.     Code,  5.  9.  2. 

It  was  a  rule  among  the  Romans,  and  also 
the  Danes  and  Saxons,  that  the  widows  should 
not  marry  infra  annum  luci^s  (within  the  year 
of  mourning).  1  Sharswood,  Blaekst.  Comm. 
457. 

ANNUS  UTILIS.  A  year  made  up  of 
available  or  serviceable  days.  Brissoniua; 
Calvinus,  Lex. 

ANNUUS  REDITUS.  A  yearly  rent; 
annuity.  2  Sharswood,  Blaekst.  Comm.  41 ; 
Reg.  Orig.  158  b. 

ANONYMOUS.    Without  name. 
Books  published  without  the  name  of  the  author 


are  said  to  be  anonymous.  Cases  in  the  reports- of 
which  the  names  of  the  parties  are  not  given  are 
said  to  be  anonymous. 

ANSVtTER.     In   Equity  Pleading.     A 

defence  in  writing,  made  by  a  delendant  to 
ths  charges  contained  in  a  bill  or  informa- 
tion filed  by  the  plaintiff  against  him  in  a 
court  of  equity. 

In  case  relief  is  sought  by  the  bill,  the  an- 
swer contains  both  the  defendant's  defence  to 
the  case  made  by  the  bill,  and  the  examina- 
tion of  the  defendant,  on  oath,  as  to  the  facts 
charged  in  the  bill  of  which  discovery  is. 
sought.  Gresley,  Bq.  Bv.  19;  Mitford,  Eq. 
PL,  Jeremy  ed.  15,  16. 

3.  As  to  theybrm  of  the  answer:  it  usually 
contains  in  the  following  order;  the  title, 
specifying  which  of  the  defendants  it  is  the 
answer  of,  and  the  names  of  the  plaintiffs  in  ■ 
the  cause  in  which  it  is  filed  as  answer,  8 
Ves.  Ch.  79 ;  11  id.  62 ;  1  Russ.  Ch.  441 ;  see  17 
Ala.  N.  s.  89 ;  a  reservation  to  the  defendant 
of  all  the  advantages  w-hich  might  be  taken 
by  exception  to  the  bill,  which  is  mainly  ef- 
fectual m  regard  to  other  suits,  Beames,  Eq. 
PI.  46;  1  Hempst.  C.  C.  715;  4  Md.  107  ;  tha 
substance  of  the  answer,  according  to  the  de- 
fendant's knowledge,  remembrance,  informar 
tion,  and  belief,  in  which  the  matter  of  the 
bill,  with  the  interrogatories  founded  thereon,, 
are  answered,  one  after  the  other,  together 
with  such  additional  matter  as  the  defendant 
thinks  necessary  to  bring  forward  in  his  de- 
fence, either  for  the  purpose  of  qualifying  or 
adding  to  the  case  made  by  the  bill,  or  to 
state  a  new  case  on  his  own  behalf;  a  general 
traverse  or  denial  of  all  unlawful  combinations 
charged  in  the  bill,  and  of  all  other  matters 
therein  contained. 

3*  The  answer  must  be  upon  oath  of  the 
defendant,  or  under  the  seal  of  a  corporation 
defendant,  21  Ga.  161;  1  Barb.  N.  Y.  22; 
see  8  Gill,  Md.  170 ;  unless  the  plaintiff  waives 
the  right.  Story,  Eq.  Plead,  i  824;  10  Cush. 
Mass.  58;  2  Gray,  Mass.  431 ;  in  which  case 
it  must  be  generally  signed  by  the  defendant, 
6  Ves.  Ch.  171,  285;  10  id.  441;  14  id.  172; 
Cooper,  Eq.  Plead.  326 ;  and  must  be  signed 
by  counsel,  Story,  Eq.  Plead.  §  876;  unless 
taken  under  a  commission.  4  McLean,  C.  C. 
136. 

4.  As  to  substance,  the  answer  must  be  full 
and  perfect  to  all  the  material  allegations  of 
the  bill,  confessing  and  avoiding,  denying  or 
traversing,  all  thematerialparts,  Comyns,  Dig, 
Chauncery,  K.  2;  28  N.  H.  440;  6  Rich,  Eq. 
So.  C.  1;  10  Ga.  449;  3  irf.302;  not  literally 
merely,  but  answering  the  suljstance  of  the 
charge,  Mitford,  Eq.  Plead.  309;  28  Ala. 
N.  s.  289;  16  Ga.  442;  1  Halst.  Ch.  N.  J.  60; 
and  see  2  Stocfct.  Ch.  N.  J.  267 ;  must  be  re- 
sponsive, 3  Halst.  Ch.  N.  J.  17;  13  111.  318; 
21  Vt.  326;  and  must  state  facts,  and  not 
arguments,  directly  and  without  evasion, 
Story,  Eq.  Plead.  |  852;  7  Ind.  661;  24  Vt. 
70;  4  Ired.  Eq.  No.  C.  390;  9  Mo.  605;  with- 
out scandal,  19  Me.  214;  18  Ark.  215;  or  im- 
pertinence, 3  Story,  C.  C.  13 ;  6  Beav.  .Roll», 
558;  4  McLean,  C.  C.  202;  8  Blackf.  Ind. 
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124.  See  10  Sim.  Ch.  345 ;  13  id.  583 ;  17  Eng. 
L.  &  Eq.  509;  22  Ala.  n.  s.  221. 

Insufficiency  of  answer  is  a  ground  for  ex- 
ception when  some  material  allegation,charge, 
or  interrogatory  is  unanswered  or  not  freely 
answered.  1  Md.  Ch.  Dec.  358;  7  How.  726; 
6  Humphr.  Tenn.  18.  See  10  Humphr.  Tenn. 
280;  llPaige,  Oh.  N.Y.  543. 

5.  An  answer  may,  in  some  cases,  be 
amended,  2  Brown,  Ch.  143;  2  Ves.  Ch.  85; 
to  correct  a  mistake  of  fact,  Ambl.  Ch.  292; 
1  P.  Will.  297 ;  but  not  of  law,  Ambl.  Ch.  65 ; 
nor  any  mistake  in  a  material  matter  except 
upon  evidence  of  surprise,  36  Me.  124 ;  3  Sumn. 
C.  C.  583;  1  Brown,  Ch.  319;  and  not,  it  seems, 
to  the  injury  of  others.  Story,  Eq.  Plead.  ^  904 ; 
1  Halst.  Ch.  N.  J.  49.  A  supplemental  an- 
swer may  be  filed  to  introduce  new  matter,  6 
McLean,  CO.  459;  or  correct  mistakes,  2 
Colly.  Ch.  133;  15  Ala.  N.  s.  634;  7  Ga.  99; 
8  Blackf.  Ind.  24;  which  is  considered  as 
forming  a  part  of  the  original  answer.  See 
Discovery;  Redesdale,  Ch.  Plead.  244,  254; 
Cooper,  'Eq.  Plead.  312,  327 ;  Beames,  Eq. 
Plead.  34;  Bouvier,  Inst.,  Index. 

For  an  historical  account  of  the  instrument, 
see  2  Brown,  Civ.  Law  371,  n. ;  Barton,  Suit 
in  Eq. 

In  Practice.  The  declaration  of  a  fact 
by  a  witness  after  a  question  has  been  put, 
asking  for  it. 

ANTAPOCHA  (Lat.).  An  instrument 
by  which  the  debtor  acknowledges  the  debt 
due  the  creditor,  and  binds  himself.  A  copy 
of  the  apoclia  signed  by  the  debtor  and  de- 
livered to  the  creditor.     Calvinus,  Lex. 

ANTE  JtJRAMENTUM  (Lat.  called 
also  Juramentum  Calumnice).  The  oath  for- 
merly required  of  the  parties  previous  to  a 
suit, — of  the  plaintiff  that  he  would  prosecute, 
and  of  the  defendant  that  he  was  innocent. 
Jacobs,  Diet. ;  Vhishaw. 

ANTE  LITEM  MOTAM.  Before  suit 
brought. 

ANTE-NUPTIAL.  Before  marriage; 
before  marriage,  with  a  view  to  entering  into 
marriage. 

ANTECEDENT.     See  M.\xiMS. 

ANTEDATE.  To  put  a  date  to  an  in- 
strument of  a  time  before  the  time  it  was 
written. 

ANTENATI  (Lat.  born  before).  Those 
born  in  a  country  before  a  change  in  its 
political  condition  such  as  to  affect  their 
allegiance. 

The  term  is  ordinarily  applied  by  American  writers 
to  denote  those  born  in  this  country  prior  to  the 
declitration  oi  independence.  It  is  distinguished 
from  pontnatif  those  born  after  the  event. 

As  to  the  rights'  of  British  anienati  in  the  United 
;States,  see  Kirb.  Conn.  413;  2  Halst.  N.  J.  306, 
337;  2  Mass.  236,  244;  9  lU  460;  2  Pick.  Mass. 
394;  2  Johns.  Cas.  N.  Y.  29;  3  id.  109;  4  Johns. 
N.Y.  75;  1  Munf.Va.218;  6  Call,  Va.  60;  3  Binn. 
Penn.76;  4  Cranch,  321;  7  id.  603;  3  Pet.  99.  As 
to  their  lights  in  England,  see  7  Coke,  1,  27;  2  Bar- 
new.  A  C.  779;  5  id.  771;  1  Wooddesson,  Lect.  382. 

ANTI  MANIFESTO.     The  declaration 


of  the  reasons  which  one  of  the  belligerant? 
publishes,  to  show  that  the  war  as  to  him  is 
defensive.     Wolffius,  ?  1187. 

ANTICHRESIS  (Lat.).  InCivULaw. 
An  agreement  by  which  the  debtor  gives  to 
the  creditor  the  income  from  the  property 
which  he  has  pledged,  in  lieu  of  the  interest 
on  his  debt.     Guyot,  R4pert. 

It  is  analogous  to  the  Welsh  mortgage  of  the 
common  law.  In  the  French  law,  if  the  income 
was  more  than  the  interest,  the  debtor  was  entitled 
to  demand  an  account  of  the  income,  nnd  might 
claim  any  excess.  La.  Civ.  Code,  2085.  See  Dig. 
20.  1.  11;  id.  13.  7.  1;  Code,  8.  28.  1;  11  Pet.  351; 
1  Kent,  Comm.  137. 

ANTICIPATION  (Lat.  ante,  before, 
capere,  to  take).  The  act  of  doing  or  taking 
a  thing  before  its  proper  time.    ■ 

In  deeds  of  trust  there  is  frequently  a  provision 
that  the  income  of  the  estate  shall  be  paid  by  the 
trustee  as  it  shall  accrue,  and  not  by  way  of  antici- 
pation. A  payment  made  contrary  to  such  pro- 
vision would  not  be  considered  as  a  discharge  of 
the  trustee. 

ANTINOMIA.  In  Roman  Law.  A 
real  or  apparent  contradiction  or  inconsist- 
ency in  the  laws.     Merlin,  Rupert. 

It  is  sometimes  used  as  ai.  English  word,  and 
spelled  Antinomy. 

ANTIQUA  CUSTUMA  (L.Lat.  ancient 
custom).  The  duty  due  upon  wool,  woolfells, 
and  leather,  under  the  statute  3  Edw.  I. 

The  distinction  between  antiqua  and  nova  ciidtu- 
ma  arose  upon  the  imposition  of  a  new  and  increased 
duty  upon  the  same  articles,  by  the  king,  in  the 
twenty-second  year  of  his  reign.  Bacon,  Abr., 
Svutggling,  C.  I. 

ANTIQUA  STATUTA.  English  statutes 
from  the  time  of  Richard  First  to  Edward 
Third. 

ANTITHETARIUS.  In  old  English 
Law.  A  man  who  endeavors  to  discharge 
himself  of  the  crime  of  which  he  is  accused, 
by  retorting  the  charge  on  the  accuser.  He 
differs  from  an  approver  in  this,  that  the  latr 
ter  does  not  charge  the  accuser,  but  others. 
Jacobs,  Law  Diet. 

ANY  TERM  OP  YEARS.  In  Crimi- 
nal Law.  In  Massachusetts  this  term,  in 
the  statutes  relating  to  additional  punish- 
ment, means  a  period  of  time  not  less  than 
two  years.     14  Pick.  Mass.  40,  86,'  90,  94. 

APANAGE.  In  French  Law.  A  por- 
tion set  apart  for  the  use  and  support  of  the 
younger  ones,  upon  condition,  however,  that 
it  should  revert,  upon'  failure  of  male  issue, 
to  his  original  donor  and  his  hpirs.  Spelman, 
Gloss. 

APARTMENT.  A  part  of  a  house  oc- 
cupied by  a  person,  while  the  rest  is  occupied 
by  another,  or  others.  7  Mann.  &  G.  95 ;  6 
Mod.  214 ;  Woodfall,  L.  &  T.  178.  As  to  what 
is  not  an  apartment,  see  10  Pick.  Mass.  293. 

APEX  JURIS  (Lat.  the  summit  of  the 
law). 

A  rule  of  law  of  extreme  refinement.  A 
term  used  to  denote  a  stricter  application  of 
the  rules  of  law  than  is  indicated  by  the 
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Ehrase  summumjus.  2  Caines,  N.  Y.  117;  2 
tor.  C.  C.  143 ;  5  Conn.  334;  2  Parsons,  Notes 
and  Bills,  ch.  25,  ?  11.  See,  also,  Coke,  Litt. 
3046;  Wingate,  Max.  19;  Maxims. 

APOCSi  (Lat.).  A  writing  acknowledg- 
ing payments ;  acquittance. 

It  differs  from  acceptilation  in  this,  that  accepti- 
lation  imports  a  complete  discharge  of  the  former 
ohligation  whether  payment  be  made  or  not;  apo~ 
cha,  discharge  only  upon  payment  being  made. 
Calvinus,  Lex. 

APOCRISARnJS(Lat.).  InCivILLaw. 
A  messenger ;  an  ambassador. 

Applied  to  legates  or  messengers,  as  they  carried 
the  messages  {anoKptasts)  of  their  principals.  They 
performed  several  duties  distinct  in  character,  but 
generally  pertaining  to  ecclesiastical  affairs. 

A  messenger  sent  to  transact  ecclesiastical 
business  and  report  to  his  superior;  an  officer 
who  had  charge  of  the  treasury  of  a  monastic 
edifice ;  an  officer  who  took  charge  of  opening 
and  closing  the  doors.  Ducange ;  Spelman, 
Gloss. ;  Calvinus,  Lex. 

Apocrisarius  Cancellarius.  An  officer  who 
took  charge  of  the  royal  seal  and  signed 
royal  despatches. 

Called,  also,  secreiarius,  conHliarius  (from  his 
giving  advice);  referendaHua ;  aconsiliie  (from his 
acting  as  counsellor);  a  responeia,  or  reaponaalis. 

AFOGRAFHIA.     In  CivU  Law.      An 

examination  and  enumeration  of  things  pos- 
sessed; an  inventory.     Calvinus,  Lex. 

AFOFLEXY  AND  PARALYSIS.  In 
Medical  Jurisprudence.  These  terms  im- 
ply an  affection  of  the  brain,  and  they  are 
supposed  to  be  only  different  degrees  of  the 
same  affection. 

In  the  first,  the  patient  is  suddenly  deprived  of 
all  consciousness  and  sensibility,  and  so  continues 
for  a  period  varying  from  a  few  hours  to  a  few  days, 
when  he  dies  or  begins  to  recover.  The  recovery, 
however,  may  be  imperfect,  some  mental  impair- 
ment, or  loss  of  power  in  the  muscles  of  voluntary 
motion,  remaining  for  a  time,  if  not  for  life.  Para- 
lysis is  a  loss  of  power  in  some  of  the  voluntary 
muscles, — those  of  the  face,  eyes,  arms,  or  legs.  It 
may  be  the  sequel  of  apoplexy,  or  it  may  be  the 
primary  aflfection,  occurring  very  much  like  an  at- 
tack of  apoplexy. 

The  mental  impairment  succeeding  these  dis- 
orders presents  no  uniform  characters,  but  varies 
Indefinitely,  in  extent  and  severity,  from  a  little 
failure  of  memory,  to  an  entire  abolition  of  all  the 
intellectual  faculties.  The  power  of  speech  is  usu- 
ally more  or  less  affected:  it  may  be  a  slight  difii- 
culty  of  utterance,  or  an  inability  to  remember 
certain  words  or  parts  of  words,  or  an  entire  loss 
of  the  power  of  articulation.  This  feature  may 
arise  from  two  diflFerent  causes, — either  from  a  loss 
of  the  power  of  language,  or  a  loss  of  power  in  the 
muscles  of  the  larynx.  This  fact  must  be  borne  in 
mind  by  the  medical  jurist,  and  there  can  be  little 
difficulty  in  distinguishing  between  them.  In  the 
latter,  the  patient  is  as  capable  as  ever  of  reading, 
writing,  or  understandir.g  spoken  language.  In 
the  former,  he  is  unable  to  communicate  his 
thoughts  by  writing,  because  they  are  disconnected 
from  their  articulate  signs.  He  recognizes  their 
meaning  when  he  sees  them,  but  cannot  recall  them 
by  any  effort  of  the  perceptive  powers.  This  affec- 
tion of  the  fatuity  of  language  is  manifested  in 
various  ways.  One  person  loses  all  recollection  of 
the  names  of  persons  and  things,  while  other  parts 


of  speech  are  still  at  command.  Another  forgets 
every  thing  but  substantives,  and  only  those  which 
express  some  mental  quality  or  abstract  idea.  An- 
other loses  the  memory  of  all  words  but  yes  or  no. 
In  these  oases  the  patient  is  able  to  repeat  the 
words  on  hearing  them  pronounced,  but,  after  a 
second  or  third  repetition,  loses  them  altogether. 

2.  Wills  and  contracts  are  not  unfrequently 
made  in  that  equivocal  condition  of  mind 
which  sometimes  follows  an  attack  of  apoplexy 
or  paralysis ;  and  their  validity  is  contested  on 
the  score  of  mental  incompetency.  In  cases 
of  this  kind  there  are  generally  two  questiona 
at  issue,  viz.,  the  absolute  amount  of  mental 
impairment,  and  the  degree  of  foreign  influ- 
ence exerted  upon  the  party.  They  cannot 
be  considered  independently  of  each  other. 
Neither  of  them  alone  might  be  sufficient  to 
invalidate  an  act,  while  together,  even  in  a 
much  smaller  degree,  they  would  have  this 
effect. 

3.  In  testing  the  mental  capacity  of  para- 
lytics, reference  should  be  had  to  the  nature 
of  the  act  in  question.  The  question  is  not, 
had  the  testator  sufficient  capacity  to  make  a 
will?  but,  had  he  sufficient  capacity  to  make 
ttewill  in  dispute?  A  capacity  which  might 
be  quite  adequate  to  a  distribution  of  a  little 
personal  property  among  a  few  near  relatives 
would  be  just  as  clearly  inadequate  to  the 
disposition  of  a  large  estate  among  a  host  of 
relatives-and  friends  possessing  very  unequal 
claims  upon  the  testator's  bounty.  Here,  as 
in  other  mental  conditions,  all  that  is  required 
is  mind  sufficient  for  the  purpose,  neither 
more  nor  less.  See  Dementia;  Delirium; 
Imbecility  ;  Mania.  In  order  to  arrive  at 
correct  conclusions  on  this  point,  we  must 
be  careful,  among  other  things,  not  to  con- 
found the  power  to  appreciate  the  terms  of  a 
proposition  with  the  power  to  discern  its  re- 
lations and  consequences. 

4.  In  testing  the  mental  capacity  of  one 
who  has  lost  the  power  of  speech,  it  is  always 
difficult,  and  often  impossible,  to  arrive  at 
correct  results.  If  the  person  is  able  and 
willing  to  communicate  his  thoughts  in  wri- 
ting, his  mental  capacity  may  be  clearly 
revealed.  If  not  disposed  to  write,  he  may 
communicate  by  constructing  words  and  sen- 
tences by  the  help  of  a  dictionary  or  block 
letters.  Failing  in  this,  the  only  other  in- 
tellectual manifestation  possible  is  the  ex- 
pression of  assent  or  dissent  by  signs  to 
propositions  made  by  others.  Any  of  these 
means  of  communication,  other  than  that  of 
writing,  must  leave  us  much  in  the  dark  re- 
specting the  amount  of  intellect  possessed  by 
the  party.  If  the  act  in  question  is  compli- 
cated in  its  relations,  if  it  is  unreasonable  in 
its  diispositions,  if  it  bears  the  slightest  trace 
of  foreign  influence,  it  cannot  but  be  regarded 
with  suspicion.  If  the  party  has  only  the 
power  of  assenting  or  dissenting,  it  must 
always  be  impossible  to  decide  whether  this 
does  not  refer  to  the  terms  rather  than  the 
merits  of  the  proposition ;  and,  therefore,  an 
act  which  bears  no  other  evidence  than  this 
pf  the  will  of  the  person  certainly  ought  not 


APOSTLES 


127 


APPEARANCE 


to  be  established.  Besides,  it  must  be  con- 
sidered that  a  will  drawn  up  in  this  manner 
is,  actually,  not  the  will  of  the  testator,  since 
every  disposition  has  originated  in  the  minds 
of  others.  Ray,  Med.  Jur.  363.  The  pheno- 
mena and  legal  consequences  of  paralytic 
affections  are  extensively  discussed  in  1 
Paige,  Ch.  N.  Y.  171;  1  Hagg.  Eccl.  502, 
577;  2  id.  84;  1  Curt.  Eccl.  782;  Parish  Will 
Case,  4  vols.  N.  Y.  1858.  And  see  Death; 
Insanity. 

APOSTLES.  Brief  letters  of  dismissal 
granted  to  a  party  who  takes  an  appeal  from 
the  decision  of  an  English  court  of  admiralty, 
stating  the  case,  and  declaring  that  the  record 
will  be  transmitted.  2  Brown,  Civ.  and  Adm. 
Law,  438;  Dig.  49.  6. 

This  term  was  used  in  the  civil  law.  It  is  de- 
rived from  apostoloa,  a  Greek  word,  which  signifies 
one  9ent,  because  the  judge  from  whose  sentence  an 
appeal  was  made,  sent  to  the  superior  judge  these 
letters  of  dismission,  or  apostles.  Merlin,  Expert. 
mot  ApStres;  1  Parsons,  Marit.  Law,  745 ;  1  Blatchf. 
C.  C.  663. 

APOSTOLI.  In  Civil  Law.  Certifi- 
cates of  the  inferior  j  udge  from  whom  a  cause 
is  removed,  directed  to  the  superior.  Dig. 
49.  6.    See  Apostles. 

Those  sent  as  messengers.    Spelman,  Gloss. 

APPARATOR  (Lat.).  A  furnisher;  a 
provider. 

The  sheriff  of  Bucks  had  formerly  a  considerable 
allowance  as  apparator  comitatus  (apparator  for  the 
county).   -Cowel. 

APPARENT  (Lat.  apparens).  That 
which  appears ;  that  which  is  manifest ;  what 
is  proved.  It  is  required  that  all  things  upon 
which  a  court  must  pass  should  be  made  to 
appear,  if  matter  in  pays,  under  oath;  if 
matter  of  record,  by  the  record.  It  is  a  rule 
that  those  things  which  do  not  appear  are  to 
be  considered  as  not  existing :  de  non  appa- 
rentibus  et  non  existentibus  eadem  est  ratio. 
Broom,  Max.  20.  What  does  not  appear  does 
not  exist :  quod  non  apparet,  non  est.  8  Cow. 
N.Y.600;  1  Term,  404;  12  Mees.  &  W.  Exch. 
316. 

APPARITOR  (Lat.).  An  officer  or  mes- 
senger employed  to  servo  the  process  of  the 
spiritual  courts  in  England  and  summon 
offenders.     Cowel. 

lAPPARURA  (Lat.).  In  Old  EngUsh 
Law.    Furniture  or  implements. 

Carucariae  apparura,  plough-tackle.  Cowel ; 
Jacob,  Diet. 

APPEAL  (Fr.  appeler,  to  call).  In 
Criminal  Practice.  A  formal  accusation 
made  by  one  private  person  against  another 
of  having  committed  some  heinous  crime.  4 
Blackstone,  Comm.  312. 

Anciently,  appeals  lay  for  treason  as  well 
as  felonies ;  but  appeals  for  treason  were  abo- 
lished by  statutes  5  Edw.  HI.  c.  9,  25  Edw. 
III.  c.  24,  and  1  Hen.  IV.  c.  14,  and  for  all 
other  crimes  by  the  statute  59  Geo.  III.  c.  46. 

An  appeal  lay  for  the  heir  male  for  the 
death  of  his  ancestors ;  for  the  widow  while 
unmarried  for  the  death  of  her  husband ;  and 


by  the  party  injured,  for  certain  crimes,  as 
robbery,  rape,  mayhem,  etc.  Coke,  Litt. 
287  6. 

It  might  be  brought  at  any  time  within  a 
year  and  a  day,  even  though  an  indictment 
had  been  found.  If  the  appellee  was  found 
innocent,  the  appellor  was  liable  to  imprison- 
ment for  a  year,  a  fine,  and  damages  to  the 
appellee. 

The  appellee  might  claim  wager  of  battle. 
This  claim  was  last  made  in  the  year  1818  in 
England.  1  Barnew.  &  Aid.  405.  And  see  2 
W.  Blackst.  713;  5  Burr.  £643,  2793;  4 
Sharswood,  Blacist.  Comm.  312-318,  and 
notes. 

2.  In  Practice.  The  removal  of  a  cause 
from  a  court  of  inferior  to  one  of  superior 
jurisdiction,  for  the  purpose  of  obtaining  a 
review  and  retrial.  Ellsworth,  C.  J.,  3  Dall. 
321;  7Cranch,  110;  10  Pet.  205  ;  14  Mass. 
414;  1  Serg.  &  R.  Penn.  78 ;  1  Binn.  Penn. 
219;  3  id.  48. 

It  is  a  civil-law  proceeding  in  its  origin,  and 
diflFers  from  a  writ  of  error  in  this,  that  it  subjects 
both  the  law  and  the  facts  to  a  review  and  a  retrial, 
while  a  writ  of  error  is  a  common-law  process  which 
removes  matter  of  law  only  for  re-examination.  7 
Cranch,  111, 

On  an  appeal  the  whole  cose  is  examined  and 
tried,  as  if  it  had  not  been  tried  before,  while  on  a 
writ  of  error  the  matters  of  law  merely  are  exa- 
mined, and  judgment  reversed  if  any  errors  have 
been  committed.  Dane,  Abr.  Appeal.  The  word 
is  used,  however,  in  the  sense  here  given  both  in 
chancery  and  in  common-law  practice,  16  Md. 
282;  20  How.  198;  and  in  criminal  as  well  as  in 
civil  law.     9  Ind.  569 ;  6  Fla.  679. 

An  appeal  generally  annuls  the  judgment 
of  the  inferior  court  so  far  that  no  action  can 
be  taken  upon  it  until  after  the  final  decision 
of  the  cause.  26  Barb.  N.  Y.  55  ;  5  Fla.  234; 
4  Iowa,  230;  5  Wise.  185. 

The  rules  of  the  various  states  regulating 
appeals  are  too  numerous  and  various,  and 
too  much  matters  of  mere  local  practice,  to  be 
given  here. 

They  lie  usually  where  an  inferior  and  a 
superior  court  have  concurrent  jurisdiction  to 
some  extent,  or  where  the  inferior  court  is  the 
court  of  original  jurisdiction.  See  Courts  of 
THE  UNiTEn  States. 

In  Legislation.  The  act  by  which  a 
member  of  a  legislative  body  who  questions 
the  correctness  of  a  decision  of  the  presiding 
officer,  or  "chair,"  procures  a  vote  of  the  body 
upon  the  decision.  In  the  House  of  Repre- 
sentatives of  the  United  States  the  question 
on  an  appeal  is  put  to  the  House  in  this  form : 
"  Shall  the  decision  of  the  chair  stand  as  the 
judgment  of  the  House?" 

If  the  appeal  relates  to  an  alleged  breach 
of  decorum,  or  transgression  of  the  rules  of 
order,  the  question  is  taken  without  debate. 
If  it  relates  to  the  admissibility  or  relevancy 
of  a  proposition,  debate  is  permitted,  except 
when  a  motion  for  the  previous  question  is 
pending. 

APPEARANCE.       In    Practice.       A 

coming  into  court  as  party  to  a  suit,  whether 
as  plaintiff  or  defendant. 


APPEARANCE 


128 


APPELLANT 


The  formal  proceeding  by  which  a  defend- 
ant submits  himself  to  the  jurisdiction  of 
the  court. 

Appearance  anciently  meant  an  actual  coming 
into  court,  either  in  person  or  by  attorney.  It  is 
so  used  both  in  the  civil  and  the  common  law.  It 
is  indicated  by  the  word  "comes,"  "and  the  said 
C.  D.  corner  and  defeflids"  and,  in  modern  practice, 
is  accomplished  by  the  entry  of  the  name  of  the 
attorney  of  the  party  in  the  proper  place  on  the 
record,  or  by  filing  bail  where  that  is  required.  It 
is  a  formal  matter,  but  necessary  to  give  the  court 
jurisdiction  over  the  person  of  the  defendant. 

A  time  is  generally  fixed  within  which  the  defend- 
ant must  enter  his  appearance.  If  the  defendant 
failed  to  appear  within  this  period,  the  remedy  in 
ancient  practice  was  by  distress  infinite  when  the 
injuries  were  committed  without  force,  and  by 
capias  or  attachment  when  the  injuries  were  com- 
mitted against  the  peace,  that  is,  were  technical 
trespasses.  But,  until  appearance,  the  courts  could 
go  no  further  than  apply  this  process  to  secure  ap- 
pearance.   See  Process. 

In  modern  practice,  a  failure  to  appear  generally 
entitles  the  plaintiff  to  judgment  against  the  defend- 
ant by  default.     See  Confuct  op  Laws. 

S.  It  may  be  of  the  following  kinds : 

Compulsory. — That  which  takes  place  in 
consequence  of  the  service  of  process. 

Conditional. — One  which  is  coupled  with 
conditions  as  to  its  becoming  general. 

De  bene  esse. — One  which  is  to  remain  an 
appearance,  except  in  a  certain  event.  See 
De  Bene  Esse. 

General. — A  simple  and  absolute  submis- 
sion to  the  jurisdiction  of  the  court. 

Gratis. — One  made  before  the  party  has 
been  legally  notified  to  appear. 

Optional. — One  made  where  the  party  is 
not  under  any  obligation  to  appear,  but  does 
so  to  save  his  rights.  It  occurs  in  chancery 
practice,  especially  in  England. 

Special. — That  which  is  made  for  certain 
purposes  only,  and  does  not  extend  to  all  the 
purposes  of  the  suit. 

Subsequent. — An  appearance  by  the  defend- 
ant after  one  has  already  been  entered  for 
him  by  the  plaintiff.     See  Daniell,  Ch.  Pract. 

Voluntary. — That  which  is  made  in  answer 
to  a  subpoena  or  summons,  without  process. 
1  Barbour,  Ch.  Pract.  77. 

3.  How  to  be  made. — On  the  part  of  the 
plaintiff  no  formality  is  required.  On  the 
part  of  the  defendant  it  may  be  effected  by 
making  certain  formal  entries  in  the  proper 
office  of  the  court,  expressing  his  appearance, 
5  Watts  &  S.  Penn.  215 ;  2  111.  250 ;  3  id. 
462;  15  Ala.  352;  18  id.  272;  6  Mo.  50;  7 
id.  411 ;  17  Vt.  531 ;  2  Ark.  26  ;  or,  in  case  of 
arrest,  is  effected  by  giving  bail,  by  putting 
in  an  answer,  4  Johns.  Ch.  N.  Y.  94,  or  a 
demurrer.     6  Pet.  323. 

By  whom  to  be  made. — In  civil  cases  it  may 
in  general  be  made  either  by  the  party  or  his 
attorney ;  and  in  those  oases  where  it  is  said 
that  the  party  must  appear  in  person,  it  is 
sufficient  if  it  is  so  entered  on  the  record ; 
although,  in  fact,  the  appearance  is  by  attor- 
2  Johns.  N.  Y.  192;  8  id.  418;  14  id. 
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An  appearance  by  attorney  is,  in  strictness, 


improper  where  a  party  wishes  to  plead  to 
the  jurisdiction  of  the  court,  because  the  ap- 
pointment of  an  attorney  of  the  court  admits 
its  jurisdiction,  1  Chitty,  Plead.  398;  2 
Wms.  Saund.  209  h;  and  is  insufficient  in 
those  cases  where  the  party  has  not  sufficient 
capacity  to  appoint  an  attorney.  Thus,  an 
idiot  can  appear  only  in  person,  and  as  a 
plaintiff  he  may  sue  in  person  or  by  his  next 
friend. 

4.  An  infant  cannot  appoint  an  attorney ; 
he  must,  therefore,  appear  by  guardian  or 
prochein  ami. 

A  lunatic,  if  of  full  age,  may  appear  by 
attorney ;  if  under  age,  by  guardian  only. 

2  Wms.  Saund.  335  ;  id.  332  (a),  n.  (4). 

A  married  woman,  when  sued  without  her 
husband,  shotild  defend  in  person.  1  Wms. 
Saund.  209  6.    And  see  1  Chitty,  Plead.  398. 

In  criminal  cases  the  personal  presence  in 
court  of  the  defendant  is  often  necessary. 
See  2  Burr.  931;  id.  1786;  1 W.  Blackst.  198. 

The  effect  of  an  appearance  by  the  defend- 
ant is,  that  both  parties  are  considered  to  be 
in  court. 

And  an  actual  appearance  in  person  is  ne- 
cessary to  give  effect  in  personam  to  the  judg- 
ment of  a  sister  state.  But  a  mere  special 
appearance  is  not  sufficient  without  personal 
service.     37  N.  H.  9.    See  CoNniCT  of  Laws. 

5.  In  criminal  cases  the  personal  appear- 
ance of  the  accused  is  often  necessary.  The 
verdict  of  the  jury  must,  in  all  cases  of  trear 
son  and  felony,  be  delivered  in  open  court,  in 
the  presence  of  the  defendant.  In  cases  of 
misdemeanor,  the  presence  of  the  defendant 
during  the  trial  is  not  essential.  Bacon,  Abr. 
Verdict,  B;  Archbold,  Crim.  Plead.,  14th  ed. 
149. 

6.  No  motion  for  a  new  trial  is  allowed 
unless  the  defendant,  or,  if  more  than  one, 
the  defendants  who  have  been  convicted,  are 
present  in  court  when  the  motion  is  made. 

3  Maule  &  S.  10,  note;  17  Q.  B.  503;  2  Den. 
Cr.  Cas.  372,  note.  But  this  rule  does  not 
apply  where  the  offence  of  which  the  defend- 
ant has  been  convicted  is  punishable  by  a 
fine  only,  2  Den.  Cr.  Cas.  459 ;  or  where  the 
defendant  is  in  custody  on  criminal  process. 

4  Barnew.  &  C.  329.  On  a  charge  of  felony, 
a  party  suing  out  a  writ  of  error  must  appear 
in  person  to  assign  errors;  and  it  is  said  that 
if  the  party  is  in  custody  in  the  prison  of  the 
county  or  city  in  which  the  trial  has  taken 
place,  he  must  be  brought  up  by  habeas  cor- 
pus, for  the  purpose  of  this  formality,  which 
writ  must  be  moved  for  on  affidavit.  This 
course  was  followed  in  2  Den.  Cr.  Cas.  287 ; 
17  Q.  B.  317;  8  Ell.  &  B.  54  ;  1  Dearsl.  &  B. 
Cr.  Cas.  375. 

Where  a  defendant  is  not  liable  to  personal 
punishment,  but  to  a  fine,  sentence  may  be 
pronounced  against  him  in  his  absence.  1 
Chitty,  Crim.  Law,  695.  See  2  Burr.  931;  3 
id.  Il80. 

APPELLANT.  In  Practice.  He  who 
makes  an  appeal  from  one  jurisdiction  to 
another. 
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AFFELIiATE  JURISDICTION.  In 
Practice.  The  juriadiction  which  a  supe- 
rior court  has  to  re-hear  causes  which  have 
beeu  tried  in  inferior  courts.  See  Jurisdic- 
tion. 

AFPELLATIO  (Lat.).     An  appeal. 

APPELLEE.  In  Practice.  The  party 
in  a  cause  against  whom  an  appeal  has  beeu 
taken. 

APPELLOR.  A  criminal  who  accuses 
his  accomplices  ;  one  who  challenges  a  jury. 

APPENDANT  (Lat.  ad  to,  pendere,  to 
hang).  Annexed  or  belonging  to  eomething 
superior ;  an  incorporeal  inheritance  belong- 
ing to  another  inheritance. 

Appendant  in  deeds  ineludes  nothing  which  is 
substantial  corporeal  property,  capable  of  passing 
by  feoffment  and  livery  of  seisin.  Coke,  Litt.  121j 
i  Coke,  86 ;  8  Barnew.  &  C.  150  ;  6  Bingh.  150.  A 
matter  appendant  must  arise  by  prescription  j  while 
a  matter  appurtenant  may  be  created  at  any  time. 
2  Viner,  Abr.  591;  3  Kent,  Comm.  404. 

APPENDITIA  (Lat.  appendere,  to  hang 
at  or  on).  The  appendages  or  pertinances  of 
an  estate;  the  appurtenances  to  a  dwelling, 
&c.:  thus,  pent-houses  are  the  appenditia 
domus. 

APPLICATION  (Lat.  applicare).  The 
act  of  making  a  request  for  something. 

A  written  request. 

A  written  request  to  have  a  certain  quan- 
tity of  land  at  or  near  a  certain  specified 
place.     3  Binn.  Peun.  21;  5  id.  151. 

The  use  or  disposition  made  of  a  thing. 

In  Insurance.  The  preliminary  state- 
meat  made  by  a  party  applying  for  an  insu- 
rance on  life,  or  against  fire.  It  usually  con- 
sists of  written  answers  to  interrogatories 
proposed  by  the  company  applied  to,  respect- 
ing the  proposed  subject.  It  corresponds  to 
the  "representations"  preliminary  to.  mari- 
time insurance.  It  is  usually  referred  to 
expressly  in  the  policy  as  being  the  basis  or 
a  part  of  the  contract,  and  this  reference  is, 
in  effect,  a  warranty  of  the  truth  of  the  state- 
ments. Phillips,  Ins.  ch.  vii.,  xv.,  xvi.  An 
oral  misrepresentation  of  a  material  fact  will 
defeat  a  policy  on  life  or  against  fire,  no  less 
than  in  maritime  insurance,  on  the  ground  of 
fraud.  1  Phillips,  Ins.  |  650.  See  Repre- 
SENTATioy ;  Misrepresentation. 

Of  Purchaae-Money.  The  use  or  dispo- 
sition made  of  the  funds  received  by  a  trus- 
tee on  a  sale  of  real  estate  held  under  the 
trust. 

The  purchaser  of  real  estate  held  in  trust 
is  held  liable  to  the  cestuis  que  trust,  in  equity 
for  the  value  of  the  property,  unless  he  re- 
ceives a  discharge  from  them,  or  unless  the 
trustee  be  expressly  or  impliedly  authorized  to 
Bell,  free  from  such  responsibility  on  the  part 
of  the  purchaser,  by  the  instrument  creating 
the  trust. 

APPOINTEE.  A  person  who  is  ap- 
pointed or  selected  for  a  particular  purpose ; 
as,  the  appointee  under  a  power  is  the  person 
who  is  to  receive  the  benefit  of  the  trust  or 
power. 
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APPOINTMENT.  The  designation  of 
a  person,  by  the  person  or  persons  having 
authority  therefor,  to  discharge  the  duties  of 
some  ofiice  or  trust. 

The  making  out  a  commission  is  conclusive 
evidence  of  an  appointment  to  an  ofBce  for 
holding  which  a  commission  is  required.  1 
Cranch,  137 ;  10  Pet.  343. 

As  distinguished  from  an  election,  it  seems  that 
an  appointment  is  generally  made  by  one  person, 
or  a  limited  number  acting  with  delegated  powers, 
while  an  election  is  made  by  all  of  a  class. 

.The  word  is  sometimes  used  in  a  sense  quite  akin 
to  this,  and  apparently  derived  from  it  as  denoting 
the  right  or  privilege  conferred  by  an  appoint- 
ment :  thus,  the  act  of  authorizing  a  man  to  print 
the  laws  of  the  United  States  by  authority,  and  the 
right  thereby  conveyed,  are  considered  such  an  ap- 
pointment, but  the  right  is  not  an  office.  17  Serg. 
&  R.  Penn.  29,  233.  And  see  3  id.  167;  Cooper, 
Justin.  599,  604. 

In  Chancery  Practice.  The  exercise  of 
a  right  to  designate  the  person  or  persons 
who  are  to  take  the  use  of  real  estate.  2 
Washburn,  Real  Prop.  302. 

By  whom  to  be  made. — It  must  be  made  by 
the  person  authorized,  2  Bouvier,  Inst.  §19£2; 
who  may  be  any  person  competent  to  dispose 
of  an  estate  of  his  own  in  the  same  manner, 
4  Kent.  Comm.  324;  including  a  married  wo- 
man, 1  Sugden,  Pow.  182;  3  C.  B.  578;  5  id. 
741;  3  Johns.  Ch.  N.  Y.  523;  5  "Wheat.  Penn. 
445;  2  Ball.  201;  8  How.  27;  even  though 
her  husband  be  the  appointee,  21  Penn.  St. 
72 ;  or  an  infant,  if  the  power  be  simply  col- 
lateral. 2  Washburn,  Real  Prop.  317.  And 
see  1  Sugden,  Pow.  ed.  1856,  211.  Where  two 
or  more  are  named  as  donees,  all  must,  in  ge- 
neral, join,  2  Washburn,  Real  Prop.  322;  14 
Johns.  N.  Y.  553  ;  but  where  given  to  several 
who  act  in  a  trust  capacity,  as  a  class,  it  may 
be  by  the  survivors.  10  Pet.  564;  13  Mete. 
Mass.  220;  Story,  Eq.  Jur.  ^  10G2,  n. 

How  to  be  made. — A  very  precise  compli- 
ance with  the  directions  of  the  donor  is  ne- 
cessary, 2Ves.  Ch.  231;  1  P.Will.  Ch.  740; 

3  East,  410,  430 ;  1  Jac.  &  W.  Ch.  93  ;  6  Mann. 
&  G.  386 ;  8  How.  30 ;  having  regard  to  the 
intention,  especially  in  substantial  matters. 
Tudor,  Lead.  Cas.  3C6 ;  2  Washburn,  Real 
Prop.  318;  Ambl.  Ch.  555;  3  Ves.  Ch.  421. 
It  may  be  a  partial  execution  of  the  power 
only,  and  yet  be  valid,  4  Cruise,  Dig.  205 ; 
or,  if  excessive,  may  be  good  to  the  extent  of 
the  power.  2  Ves.  Sen.  640 ;  3  Drur.  &  Warr. 
Ch.  339.  It  must  come  within  the  spirit  of 
the  power:  thus,  if  the  appointment  is  to  be 
to  and  amongst  several,  a  fair  allotment  must 
be  made  to  each,  4  Ves.  Ch.  771 ;  2  Vern. 
Ch.  513;  otherwise,  where  it  is  made  to  such 
as  the  donee  may  select.    5  Ves.  Ch.  857. 

The  effect  of  an  appointment  is  to  vest  the 
estate  in  the  appointee,  as  if  conveyed  by  the 
original  donor.  2  Washburn,  Real  Prop.  320 ; 
2  Crabb,  Real  Prop.  726,  741;  2  Sugden, 
Pow.  ed.  1856,  22 ;  11  Johns.  N.  Y.  169.  See 
Power.  Consult  2  Washburn,  Real  Prop. 
298,  337;  Tudor,  Lead.  Cas.;  Chance,  Pow.; 

4  Greenleaf ;  Cruise,  Dig. 

APPOINTOR.     One  authorized  by  the 
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donor,  under  the  statute  of  uses,  to  execute  a 
power.     2  Bouvier,  Inst.  n.  1923. 

APPORTIONMENT.  The  division  or 
distribution  of  a. subject-matter  in  proportion- 
ate parts.  Coke,  Litt.  147 ;  1  Swanst.  Ch.  37, 
n.;  1  Story,  Eq.  Jur.  475  a. 

Of  Contracts.  The  allowance,  in  case  of 
the  partial  performance  of  a  contract,  of  a 

Eroportionate  part  of  what  the  party  would 
,  ave  received  as  a  recompense  for  the  entire 
performance  of  the  contract. 

Where  the  contract  is  to  do  an  entire  thing 
for  a  certain  specified  compensation,  there  can 
be  no  apportionment.  2  Parsons,  Contr,  33 ; 
3  Kent.  Comm.  471.  When  no  compensation 
is  specified,  it  is  said  the  contract  is  appor- 
tionable.  2  Barnew.  &  Ad.  882;  14  Wend. 
N.  Y.  257 ;  25  Penn.  St.  382. 

Annuities,  at  common  law,  are  not  appor- 
tionable ;  but  by  statute  11  Geo.  II.  some 
classes  have  been  made  so.  2  P.  Will.  501 ;  3 
Atk.  260  ;  2  W.  Blackst.  843 ;  17  Sere.  &  R: 
Penn.  173;  3  Kent,  Comm.  471. 

Wages  are  not  apportionable  where  the 
hiring  takes  place  for  a  definite  period.  6 
Term,  320 ;  5  Bos.  &  P.  651 ;  11  Q.  B.  755  ;  2 
Pick.  Mass.  267;  19  id.  528;  2  Mass.  147;  4 
Mete.  Mass.  465;  12  id.  286;  34  Me.  102;  8 
Cow.  N.Y.  63  ;  13  Johns.  N.  Y.  365 ;  14 Wend. 
N.  Y.  257 ;  12  Vt.  49 ;  13  id.  268  ;  17  id.  355 ; 
1  Ind.  257;  19  Ala.  n.  s.  54.  See  2  Pick. 
Mass.  332;  23  id.  492;  17  Me.  38;  11  Vt. 
273 ;  7  Hill,  N.  Y.  110;  3  Den.  N.  Y.  175. 

Of  Incumbrances.  Determining  the 
amounts  which  each  of  several  parties  inte- 
rested in  an  estate  shall  pay  towards  the  re- 
moval or  in  support  of  the  burden  of  an  in- 
cumbrance. 

As  between  a  tenant  for  life  and  the  re- 
mainder man,  the  tenant's  share  is  limited 
to  keeping  down  the  interest ;  if,  then,  the 
principal  is  paid,  the  tenant  for  life  must  pay 
a  gross  sum  equivalent  to  the  amount  of  all 
the  interest  he  would  pay,  making  a  proper 
estimate  of  his  chances  of  life.  1  Washburn, 
Real  Prop.  96,  534;  1  Story,  Eq.  Jur.  |  487. 
See  2  Dev.  &  B.  Eq.  No.  C.  179 ;  5  Johns.  Ch. 
N.  Y.  482 ;  10  Paige,  Ch.  N.  Y.  71,  158 ;  13 
Pick.  Mass.  158. 

Of  Rent.  The  allotment  of. their  shares 
in  a  rent  to  each  of  several  parties  owning  it. 

The  determination  of  the  amount  of  rent 
to  be  paid  when  the  tenancy  is  terminated  at 
some  period  other  than  one  of  the  regular  in- 
tervals for  the  payment  of  rent. 

An  apportionment  of  rent  follows  upon 
every  transfer  of  a  part  of  the  reversion,  17 
Mass.  439 ;  22  Wend.  N.  Y.  121 ;  22  Penn. 
St.  144 ;  see  18  N.  Y.  529 ;  or  where  there  are 
several  assignees,  as  in  case  of  a  descent  to 
several  heirs,  3  Watts,  Penn.  394;  13  111. 
25;  25  Wend.  N.  Y.  456;  10  Coke,  128; 
Comyn,  Land.  &  Ten.  422,  where  a  levy  for 
debt  is  made  on  a  part  of  the  reversion,  or  is 
set  ofi'  to  a  widow  for  dower,  1  Rolle,  Abr. 
237 ;  but  whoever  owns  at  the  time  the  rent 
falls  due  is  entitled  to  the  whole.  7  Md.  368  • 
3  Mete.  Mass.  76;  1  Washburn,  Real  Prop. 
98.  337.    See  Williams,  Ex.  709. 


Rent  is  not,  at  common  law,  appprtionable 
as  to  time.  Smith,  Land.  &  Ten.  134 ;  Taylor, 
Land.  &  Ten.  J|  384-387 ;  3  Kent.  Comm.  470i 
5  Watts  &  S.  Penn.  432;  13  N.  H.  343;  3 
Bradf.  Surr.  N.  Y.  359.  It  is  apportionable 
by  statute  11  Geo.  II.  c.  19,  ?  15;  and  similar 
statutes  have  been  adopted  in  this  country  to 
some  extent,  1  Washburn,  Real  Prop.  98: 
13  N.  H.  343  ;  14  Mass.  94;  1  Hill,  Abr.  c. 
16,  ?  50. 

Consult  1  Washburn,  Real  Prop.  98,  337 : 
3  Kent,  Comm.  469,  470;  2  Parsons,  Contr. 
33 ;  1  Story,  Eq.  Jur.  475  a;  Williams,  Exe- 
cutors, 709  ;  Taylor,  Land.  &  Ten.  ^|  384^387 ; 
2  Bouvier,  Inst.  n.  1675. 

Of  Representatives.  Representatives  and 
direct  taxes  shall  be  apportioned  among  the 
several  states,  which  may  be  included  within 
this  union,  according  to  their  respective  num- 
bers, which  shall  be  determined  by  adding 
to  the  whole  number  of  free  persons,  including 
those  bound  to  service  for  a  term  of  years,  and 
excluding  Indians  not  taxed,  three-fifths  of 
all  other  persons.  The  actual  enumeration 
shall  be  made  within  three  years  after  the 
first  meeting  of  the  congress  of  the  United 
States,  and  within  every  subsequent  term  of 
ten  years,  in  such  manner  as  they  shall  by 
law  direct. 

The  number  of  representatives  shall  not 
exceed  one  for  every  thirty  thousand ;  but  each 
state  shall  have  at  least  one  representative. 
U.  S.  Const.  Art.  1,  §  2. 

From  and  after  the  3d  day  of  March,  1853, 
the  house  of  representatives  shall  be  composed 
of  two  hundred  and  thirty-three  members,  to 
be  apportioned  among  the  several  states  in 
manner  following:  so  soon  as  each  enumera- 
tion of  the  inhabitants  of  the  several  states, 
directed  by  the  constitution  to  be  taken,  shall 
be  completed,  it  shall  be  the  duty  of  the  se- 
cretary of  the  interior  to  ascertain  the  aggre- 
gate representative  population  of  the  United 
States,  by  adding  to  the  whole  number  of  free 
persons  in  all  the  states,  including  those 
bound  to  service  for  a  term  of  years,  and  ex- 
cluding Indians  not  taxed,  three-fifths  of  all 
other  persons,  which  aggregate  population  he 
shall  divide  by  the  number  two  hundred  and 
thirty-three,  and  the  product  of  such  division, 
rejecting  any  fraction  of  an  unit,  shaU  be  the 
ratio  or  rule  of  apportionment  of  representa- 
tives under  such  enumeration  ;  he  shall  then 
proceed  in  the  same  manner  to  ascertain  the 
representative  population  of  each  state,  and 
divide  this  number  by  the  ratio  already  de- 
termined by  him,  and  the  product  of  this  last 
division  shall  be  the  number  of  representa- 
tives apportioned  to  such  state.  The  loss  in 
the  number  of  members  caused  by  the  frac- 
tions remaining  in  the  several  states,  is  com- 
pensated for  by  assigning  to  the  states  having 
the  largest  fractions  one  additional  membei 
each  for  so  many  of  such  fractions  as  may  be 
necessary  to  make  the  whole  number  of  re- 
presentatives two  hundred  and  thirty-three. 
If,  after  an  apportionment,  a  new  state  shall 
be  admitted,  the  representative  or  represent- 
atives assigned  to  it  shall  be,  in  addition  to 
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the  two  hundred  and  thirty-three,  but  such 
excess  shall  not  continue  beyond  the  next  ap- 
portionment. 

A  certificate  of  the  number  of  members 
apportioned  to  each  state  shall  be  made  out 
and  transmitted  by  the  secretary  of  the  inte- 
rior, under  the  seal  of  his  office,  without  de- 
lay, to  the  house  of  representatives,  and  also 
to  the  executive  of  each  state,  certifying  the 
number  for  such  state.  Act  May  23,  1850 ; 
9  U.  S.  Stat,  at  Large,  432 ;  Brightly's  U.  S. 
Dig.  120,  121 ;  Sheppard's  Const.  Text/Book, 
66 ;  Ex.  Doc.  1851-2,  vol.  6,  Doc.  No.  74. 

Under  the  present  constitution,  representar 
tives'  apportionments  have  been  made  as  fol- 
lows. The  first  house  of  representatives  con- 
sisted of  sixty-five  members,  or  one  for  every 
thirty  thousand  of  the  representative  popu- 
lation. By  the  census  of  1790,  it  consisted 
of  one  hundred  and  six  representatives,  or 
one  for  every  thirty-three  thousand ;  by  the 
census  of  1800,  one  hundred  and  forty-two 
representatives,  or  one  for  every  thirty-three 
thousand;  by  the  census  of  1810,  one  hun- 
dred and  eighty-three  representatives,  or  one 
for  every  thirty-flve  thousand ;  by  the  cen- 
sus of  1820,  two  hundred  and  thirteen  repre- 
sentatives, one  for  every  forty  thousand ;  by 
the  census  of  1830,  two  hundred  and  forty- 
two  representatives,  or  one  for  every  forty- 
seven  thousand  seven  hundred ;  by  the  cen- 
sus of  1840,  two  hundred  and  twenty-three 
representatives,  or  one  for  every  seventy  thou- 
sand six  hundred  and  eighty  ;  by  the  census 
of  1850,  and  under  the  act  of  May  23,  1850, 
the  number  of  representatives  was  increased 
to  two  hundred  and  thirty-three,  or  one  for 
every  ninety-three  thousand  four  hundred 
and  twenty-three  of  the  representative  popu- 
lation. Sheppard'sConst. Text-Book, 65;  Acts 
30  July,  1852,  10  Stat.  25;  May  11, 1858,  11 
Stat.  285  ;   14  Feb.  1859,  11  Stat.  383.  _ 

Under  the  census  of  1860,  the  ratio  was 
ascertained  to  be  for  one  hundred  and  twenty- 
four  thousand  one  hundred  and  eighty-three 
upon  the  basis  of  two  hundred  and  thirty- 
three  members;  but  by  the  act  of  4th  March, 
1862,  the  number  of  representatives  was  in- 
creased to  two  hundred  and  forty-one,  by 
allowing  one  additional  representative  to  each 
of  the  following  states, — Pennsylvania,  Ohio, 
Kentucky,  Illinois,  Iowa,  Minnesota, Vermont, 
and  Rhode  Island. 

APPOSAL  OF  SHERIFFS.  In  Eng- 
lish Law.  The  charging  them  with  money 
received  upon  account  of  the  Exchequer.  22 
&  23  Car.'  II. ;  Cowel. 

AFPOSER.  In  English  Law.  An  of- 
ficer of  the  Exchequer,  whose  duty  it  was  to 
examine  the  sherifis  in  regard  to  their  ac- 
counts handed  in  to  the  exchequer.  He  was 
also  called  the  foreign  apposer. 

APPOSTILLE.  In  French  Law.  An 
addition  or  annotation  made  in  the  margin 
of  a  writing.     Merlin,  Rupert. 

APPRAISEMENT.  A  just  valuation 
of  property. 

Appraisements   are  required  to  be  made 


of  the  property  of  persons  dying  intestate, 
of  insolvents  and  others;  an  inventory  {q.ii.) 
of  the  goods  ought  to  be  made,  and  a  just 
valuation  put  upon  them.  When  property 
real  or  personal  is  taken  for  public  use,  an 
appraisement  of  it  is  made,  that  the  owner 
may  be  paid  its  value. 

APPRAISER.  In  Practice.  A  person 
appointed  by  competent  authority  to  appraise 
or  value  goods  or  real  estate. 

APPREHENSION.   In  Practice.   The 

capture  or  arrest  of  a  person  on  a  criminal 
charge. 

The  term  apprehension  is  applied  to  criminal 
cases,  and  arrest  to  civil  cases;  as,  one  having 
authority  may  arrmt  on  civil  process,  and  appre- 
hend on  a  criminal  warrant.     See  Arrest. 

APPRENTICE,  Person,  Contracts.  A 
person  bound  in  due  form  of  law  to  a  mas- 
ter, to  learn  from  him  his  art,  trade,  or  busi- 
ness, and  to  serve  him  during  the, time  of  his 
apprenticeship.  1  Blackstone,  Comm.  426  ; 
2  Kent,  Comm.  211;  3  Rawle,  Penn.  307; 
Chitty,  App.;  4  Term,  735;  Bouvier,  Inst. 
Index. 

Formerly  the  name  of  apprentice  en  la  ley  was 
given  indiscriminately  to  all  students  of  law.  In 
the  reign  of  Edward  IV.  they  were  sometimes 
called  apprentici  ad  burrae.  And  in  some  of  the 
ancient  law-writers  the  terms  apprentice  and  bar- 
rister are  synonymous.  Coke,  2d  Inst.  214;  Bu- 
nomus,  Dial.  2,  g  63,  p.  165. 

APPRENTICESHIP.  A  contract  by 
which  one  person  who  understands  some  art, 
trade,  or  business,  and  called  the  master,  un- 
dertakes to  teach  the  same  to  another  person, 
commonly  a  minor,  and  called  the  apprentice, 
who,  on  his  part,  is  bound  to  serve  the  master, 
during  a  definite  period  of  time,  in  such  art, 
trade,  or  business. 

The  term  during  which  an  apprentice  is 
to  serve.     Pardessus,  Droit  Comm.  n.  34. 

S.  At  common  law,  an  infant  may  bind 
himself  apprentice  by  indenture,  because  it 
is  for  his  benefit.  5  Maule  &  S.  257;  6 
Term,  652 ;  5  Dowl.  &  R.  339.  But  this  con- 
tract, both  in  England  and  in  the  United 
States,  on  account  of  its  liability  to  abuse, 
has  been  regulated  by  statute,  and  is  not 
binding  upon  the  infant  unless  entered  into 
by  him  with  the  consent  of  the  parent  or 
guardian  (the  father,  if  both  parents  be 
alive,  being  the  proper  party  to  such  con- 
sent, 8  W.  &  S.  339),  or  by  the  parent  and 
guardian  for  him,  with  his  consent,  such 
consent  to  be  made  a  part  of  the  contract, 
2  Kent,  Comm.  261;  8  Johns.  N.  Y.  328;  14 
id.  374;  2  Penn.  977  ;  4  Watts,  Penn.  80;  43 
Me.  458  ;  12  N.  H.  437  ;  4  Leigh,  Va.  493 ; 
or,  if  the  infant  be  a  pauper,  by  the  proper 
authorities  without  his  consent.  3  Serg.  & 
R.  Penn.  158  ;  32  Me.  299 ;  3  Jones,  No.  C. 
21;  15  B.  Monr.  Ky.  499;  30  N.  H.  104;  5 
Gratt.  Va.  285.  The  contract  need  not  spe- 
cify the  particular  trade  to  be  taught,  but  is 
sufficient  if  it  be  a  contract  to  teach  such 
manual  occupation  or  branch  of  business  as 
shall  be  found  best  suited  to  the  genius  or 
capacity  of  the  apprentice.    9  Barb.  N.  Y. 
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309;  1  Sandf.  N.  Y.  672.  In  a  common  in- 
denture of  apprenticeship  the  father  is  bound 
for  the  performance  of  the  covenants  by  the 
son.  Dougl.  500;  3Barnew.  &  Aid.  59.  But 
to  an  action  of  covenant  against  the  father 
for  the  desertion  of  the  son  it  is  a  sufficient 
answer  that  the  master  has  abandoned  the 
trade  which  the  son  was  apprenticed  to  learn, 
or  that  he  has  driven  the  son  away  by  cruel 
treatment.  4  Eng.  L.  &  Eq.  412 ;  4  Mass.  480 ; 
2  Pick.  Mass.  357. 

This  contract  must  generally  be  entered  into 
by  indenture  or  deed,  I  Salk.  68 ;  4  Maule  &  S. 
383;  10  Serg.  &  R.  Penn.  416;  1  Vt.  69;  18 
Conn.  337,  and  is  to  continue,  if  the  apprentice 
be  a  male,  only  during  minority,  and  if  a  fe- 
male, only  until  she  arrives  at  the  age  of  eigh- 
teen. 2Kent,  Comm.  261;  5  Term,  715.  The 
English  statute  law  as  to  binding  out  minors 
as  apprentices  to  learn  some  useful  art,  trade, 
or  business,  has  been  generally  adopted  in 
the  United  States,  with  some  variations  which 
cannot  be  noticed  here.  2  Kent,  Comm.  264. 
As  to  the  provisions  of  the  English  statutes, 
see  1  Harrison,  Dig.  205-227. 

3.  The  duties  of  the  master  are  to  instruct 
the  apprentice  by  teaching  him  hoji&Jide  the 
knowledge  of  the  art  which  he  has  under- 
taken to  teach  him,  though  he  will  be  ex- 
cused for  not  making  a  good  workman  if  the 
apprentice  is  incapable  of  learning  the  trade, 
the  burden  of  proving  which  is  on  the  mas- 
ter. 2  Dan.  Ky.  131;  5  Mete.  Mass.  37;  1 
Dev.  &  B.  No.  C.  402.  He  ought  to  watch 
over  the  conduct  of  the  apprentice,  giving 
him  prudent  advice  and  showing  him  a  good 
example,  and  fulfilling  towards  him  the  du- 
ties of  a  father,  as  in  his  character  of  master 
he  stands  in  loco  parentis.  He  is  also  re- 
quired to  fulfil  all  the  covenants  he  has  en- 
tered into  by  the  indenture.  Ho  must  not 
abuse  his  authority,  either  by  bad  treatment 
or  by  employing  his  apprentice  in  menial  em- 
ployments wholly  unconnected  with  the  busi- 
ness he  has  to  learn,  or  in  any  service  which 
is  immoral  or  contrary  to  law,  4  Clark  &  F. 
Hou.  L.  234,  but  may  correct  him  with  modera- 
tion for  negligence  and  misbehavior.  1  Ashm. 
Penn.  267.  He  cannot  dismiss  his  appren- 
tice except  by  consent  of  all  the  parties 
to  the  indenture,  1  Serg.  &  R.  Penn.  330;  12 
Pick.  Mass.  110;  2  Burr.  766,  801 ;  1  Carr.  & 
K.  622,  or  with  the  sanction  of  some  compe- 
tent tribunal,  1  Mass.  24;  2  Pick.  Mass.  451 ; 
8  Conn.  14;  1  Bail.  So.  C.  209,  even  though 
the  apprentice  should  steal  his  master's  pro- 
perty, or  by  reason  of  incurable  illness  be- 
come incapable  of  service,  the  covenants  of 
the  master  and  apprentice  being  independ- 
ent. 2  Pick.  Mass.  451;  2  Dnwl.  &  R.  465; 
1  Barnew.  &  C.  460.  He  cannot  remove  the 
apprentice  out  of  the  state  under  the  laws  of 
which  he  was  apprenticed,  unless  such  re- 
moval is  provided  for  in  the  contract  or  may 
be  implied  from  its  nature ;  and  if  he  do  so 
remove  him,  the  contract  ceases  to  be  obli- 
gatory. 6  Binn.  Penn.  202:  6  Serg.  &  R. 
Penn.  526 ;  2  Pick.  Mass.  357 ;  13  Mete.  Mass. 
80.     An  infant  apprentice  is  not  capable  in 


law  of  consenting  to  his  own  discharge,  1 
Burr.  501;  3  Barnew.  &  C.  484;  nor  can  the 
j  ustices,  according  to  some  authorities,  order 
money  to  be  returned  on  the  discharge  of  an 
apprentice.  Strange,  69 ;  contra,  Salk.  67,  68, 
490;  11  Mod.  110;  12  id.  498,  553.  After  the 
apprenticeship  is  at  an  end,  the  master  can- 
not retain  the  apprentice  on  the  ground  that 
he  has  not  fulfilled  his  contract,  unless  spe- 
cially authorized  by  statute. 

4.  An  apprentice  is  bound  to  obey  his  mas- 
ter in  all  his  lawful  commands,  take  care  of 
his  property,  and  promote  his  interest,  en- 
deavor to  learn  his  trade  or  business,  and 
perform  all  the  covenants  in  his  indenture 
not  contrary  to  law.  He  must  not  leave  his 
master's  service  during  the  term  of  the  ap- 
prenticeship. 6  Johns.  N.  Y.  274;  2  Pick. 
Mass.  357.  The  apprentice  is  entitled  to  pay- 
ment for  extraordinary  services  when  pro- 
mised by  the  master,  1  Am.  Law  Jour.  308 ; 
see  1  Whart.  Penn.  113;  and  even  when  no 
express  promise  has  been  made,  under  pecu- 
liar circumstances.  2  Cranch,  240,  270 ;  3  C. 
Rob.  Adm.  237;  but  see  1  Whart.  Penn.  113. 
Upon  the  death  of  the  master,  the  apprentice- 
ship, being  a  personal  trust,  is  dissolved.  1 
Salk.  66;  Strange,  284;  1  Day,  Conn.  30. 

To  be  binding  on  the  apprentice,  the  con- 
tract must  be  made  as  prescribed  by  statute, 
5  Cush.  Mass.  417;  5  Pick.  Mass.  250;  but 
if  not  so  made,  it  can  only  be  avoided  by  the 
apprentice  himself,  9  Barb.  N.  Y.  309;  8 
Johns.  N.  Y.  328;  5  Strobh.  So.  C.104;  and 
if  the  apprentice  do  elect  to  avoid  it,  he  will 
not  be  allowed  to  recover  wages  for  his  ser- 
vices, the  relation  being  sufficient  to  rebut 
any  promise  to  pay  which  might  otherwise 
be  implied.  12  Barb.  N.  Y.  473;  2  id.  208; 
but  see  13  Mete.  Mass.  80.  The  master  will 
be  bound  by  his  covenants,  though  additional 
to  those  required  by  statute.  10  Humphr. 
Tenn.  179. 

Where  an  apprentice  is  employed  by  a 
third  person  without  the  knowledge  or  con- 
sent of  the  master,  the  master  is  entitled  to 
all  his  earnings,  whether  the  person  who 
employed  him  did  or  did  not  know  that  he 
was  an  apprentice,  6  Johns.  N.  Y.  274 ;  3  N.  II. 
274 ;  7  Me.  457 ;  2  Aik.  Vt.  243 ;  1 E.  D.  Smith, 
N.  Y.  408;  1  Sandf.  N.  Y.  711;  but  in  an  ac- 
tion for  harboring  or  enticing  away  an  ap- 
prentice, a  knowledge  of  the  apprenticeship 
by  the  defendant  is  an  indispensable  requi- 
site to  recovery.  2  Ilarr.  &  G.  Md.  182;  1 
Wend.  N.  Y.  376 ;  1  Gilm.  Va.  46 ;  5  Ired.  No. 
C.  216. 

5.  Apprenticeship  is  a  relation  which  can- 
not be  assigned  at  common  law,  5  Binn.  Penn. 
423;  4  Term,  373;  Dougl.  70;  3  Keble,  519; 
12  Mod.  554;  18  Ala.  n.  s.  99;  Busb.  No.  C. 
419;  though,  if  under  such  an  assignment 
the  apprentice  continue  with  his  new  mas- 
ter, with  the  consent  of  all  the  parties  and 
his  own,  it  will  be  construed  as  a  continu- 
ation of  the  old  apprenticeship.  Dougl.  70; 
4  Term,  373;  19  jlihns.  N.  Y.  113;  5  Cow. 
N.  Y.  363;  2  Bail.  So.  C.  93.  But  in  Penn- 
sylvania and  some  other  states  the  assign- 
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ment'  of  indentures  of  apprenticeship  is  au- 
thorized by  statute.  1  Serg.  &  R.  Penn.  249 ; 
3  id.  161 ;  6  Vt.  430.  See,  generally,  2  Kent, 
Comm.  261-266 ;  Bacon,  Abr.  Master  and  Ser- 
vant; 1  Saund.  313,  u.  1,  2,  3,  and  4;  1  Bou- 
vier,  Inst.  n.  396  et  seq.  The  law  of  France 
on  this  subject  is  strikingly  similar  to  our 
own.     Pardessus,  D7-oit  Com.  nn.  518,  522. 

APPRIZING.  In  Scotch  Law.  A 
form  of  process  by  which  a  creditor  formerly 
took  possession  of  the  estates  of  the  debtor  in 
payment  of  the  debt  due. 

It  is  now  superseded  by  adjudications. 

APPROACH.  The  right  of  visit  or  visit- 
ation to  determine  the  national  character  of 
the  ship  approached  for  that  purpose  only. 
1  Kent,  Comm.  153. 

APPROBATE  AND  REPROBATE. 
In  Scotch  Lavir.     To  approve  and  reject. 

The  doctrine  of  approbate  and  reprobate  is 
the  English  doctrine  of  election.  A  party  can- 
hot  both  approbate  and  reprobate  the  same 
deed.  4  Wils.  &  S.  Hou.  L.  460;  1  Ross, 
Lead.  Gas.  617;  Paterson,  Oomp.  710;  1 
Bell,  Comm.  146. 

APPROPRIATION.  In  Eccleaiastlcal 
Law.  The  perpetual  annexation  of  an  ec- 
clesiastical benefice  which  is  the  general  pro- 
perty of  the  church  to  the  use  of  some  spirit- 
ual corporation,  either  sole  or  aggregate. 

It  corresponds  with  impropriation,  whioli  is  set- 
ting apart  a  boneiice  to  the  use  of  a  lay  corporation. 
The  name  came  from  the  custom  of  monks  in  Eng- 
land to  retain  the  churches  in  their  gift  and  all  the 
profits  of  them  in  propria  ubuh  to  their  own  imme- 
diate benefit.     1  Burns,  Eccl.  Law,  71. 

To  effect  a  good  appropriation,  the  king's 
license  and  the  bishop's  consent  must  first  be 
obtained.  When  the  corporation  having  the 
benefice  is  dissolved,  the  parsonage  becomes 
disappropriate  at  common  law.  Coke,  Litt. 
46 ;  1  Blackstone,  Comm.  385  ;  1  Hagg.  Eccl. 
162.  There  have  been  no  appropriations  since 
the  dissolution  of  monasteries.  For  the  form 
of  an  appropriation,  see  Jacob,  Introd.  411. 

Of  Payments.  The  application  of  a  pay- 
ment made  to  a  creditor  by  his  debtor,  to  one 
or  more  of  several  debts. 

3.  The  debtor  has  the  first  right  of  appro- 
priation. No  precise  declaration  is  required 
of  him,  his  intention,  when  made  known,  being 
sufficient.  Wythe,  13 ;  7  Blaokf.  Ind.  236 ;  10 
111.  449 ;  1  Fla.  409.  Still,  such  facts  must  be 
proved  as  will  lead  a  jury  to  infer  that  the 
debtor  did  purpose  the  specific  appropriation 
claimed.  14  East,  239,  243,  n. ;  4  Ad.  &  E. 
840 ;  8  Watts  &  S.  Penn.  320  ;  2  Hall,  N.  Y. 
185;  10  Leigh,  Va.  481;  1  Ga.  241;  17  Mass. 
575;  5  Ired.  No.  C.  551;  2  Rob.  Va.  2,  27; 
12  Vt.  608;  36  Me.  222 ;  4  J.  J.  Marsh.  Ky. 
621 ;  4  Gill  &  J.  Md.  361.  An  entry  made 
by  the  debtor  in  his  own  book  at  the  time  of 
payment  is  an  appropriation,  if  made  known 
to  the  creditor;  but  otherwise,  if  not  made 
known  to  him.  The  same  rule  applies  to  a 
creditor's  entry  communicated  to  his  debtor. 
3  Dowl.  &  R.  549 ;  8  Carr.  &  P.  704;  2  Barnew. 
&  C.  65 ;  5  Den.  N.  Y.  470;  11  Barb.  N.  Y.  80. 

3.  The  creditor  may  apply  the  payment, 


as  a  general  rule,  if  the  debtor  does  not.  4 
Cranch,  316;  7  How.  681;  20  Pick.  Mass. 
339;  25  Penn.  St.  411;  1  M'Cord,  So.  C.  308.- 
5  Day,  Conn.  166 ;  1  Mo.  315 ;  2  111.  196.  But 
there  are  some  restrictions  upon  this  right. 
The  debtor  must  have  known  and  waived  his 
right  to  appropriate.  Hence  an  agent  cannot 
always  apply  his  principal's  payment.  He 
cannot,  on  receipt  of  money  due  his  principal, 
apply  the  funds  to  debts  due  himself  as  agent, 
selecting  those  barred  by  the  statute  of  limit- 
ations.   8  Dowl.  Bail,  663  ;  1  Mann.  &  G.  54; 

5  N.  H.  297.  But  on  an  agent's  appropria- 
tions, see  5  Bligh,  n.  s.  1 ;  3  Barnew.  &  Ad. 
320;  9  Pick.  Mass.  325;  1  La.  Ann.  393;  19 
N.  H.  479  ;  29  Miss.  139.  A  prior  legal  debt 
the  creditor  must  prefer  to  a  posterior  equi- 
table debt.  Where  only  one  of  several  debts 
is  valid  and  lawful,  all  the  payments  must 
be  applied  to  this,  irrespective  of  its  order  in  . 
the  account.  27  Vt.  187.  Whether  if  the 
equitable  be  prior  it  must  first  be  paid,  see 
9  Cow.  420;  2  Stark.  74;  1  Crompt.  &  M. 
Exch.  33 ;  6  Taunt.  597. 

4.  If  the  creditor  is  also  trustee  for  another 
creditor  of  his  own  debtor,  he  must  apply  the 
unappropriated  funds  pro  rata  to  his  own 
claims  and  those  of  his  cesiui  que  trust.  18 
Pick.  Mass.  361.  But  if  the  debtor,  besides 
the  debts  in  his  own  right,  owe  also  debts  as 
executor  or  administrator,  the  unappropri- 
ated funds  should  first  be  applied  to  his  per- 
sonal debt,  and  not  to  his  debts  as  executor. 
2  Strange,  1194;  4  Harr.  &  J.  Md.  566;  14 
N.  H.  352;  2  Dowl.  Pari.  Cas.  477.  A  cre- 
ditor cannot  apply  unappropriated  funds  to 
such  of  his  claims  as  are  illegal  and  not  re- 
coverable at  law.  3  Barnew.  &,  C.  165 ;  4 
Mann.  &,  G.  860  ;  4  Dowl.  &  R.  783  ;  2  Deac. 

6  C.  Bank.  534;  11  Cush.  Mass.  44;  14  N. 
H.  431.  But  in  the  case  of  some  debts  il- 
legal by  statute — namely,  those  contracted  by 
sales  of  spirituous  liquors^an  appropriation 
to  them  has  been  adjudged  good.  2  Ad.  &  E. 
41;  5  Carr.  &  P.  19 ;  1  Mood.  &  R.  100;  34 
Me.  112.  And  the  debtor  may  always  elect  to 
have  his  payment  applied  to  an  illegal  debt. 

5.  If  some  of  the  debts  are  barred  by  the 
statute  of  limitations,  the  creditor  cannot  first 
apply  the  unappropriated  funds  to  them,  and 
thus  revive  them  and  take  them  out  of  the 
statute.  2  Crompt.  M.  &  R.  Exch.  723;  2 
C.  B.  476;  7  Scott,  444;  31  Eng.  L.  &  Eq. 
555;  13  Ark.  754;  1  Gray,  Mass.  630.  Still, 
a  debtor  may  waive  the  bar  of  the  statute, 
just  as  he  may  apply  his  funds  to  an  illegal 
debt ;  and  the  creditor  may  insist,  in  the  si- 
lence of  the  debtor,  unless  other  facts  con- 
trovert it,  that  the  money  was  paid  on  the 
barred  debts.  5  Mees.  &  W.  Exch.  300 ;  26  N. 
H.  85 ;  25  Penn.  St.  411.  Proof  of  such  in- 
tent on  the  debtor's  part  may  be  deduced  from 
a  mutual  adjustment  of  accounts  before  the 
money  is  sent,  or  from  his  paying  interest  on 
the  barred  debt.  But,  in  general,  the  creditor 
cannot  insist  that  a  part-payment  revives  the 
rest  of  the  debt.  He  can  only  retain  such 
partial  payment  as  has  been  made.     1  Gray, 

!  Mass.  630.    It  has  been  held  that  the  creditor 
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may  first  apply  a  general  payment  to  dis- 
charging any  one  of  several  accounts  all 
barred,  and  by  so  doing  he  will  revive  the 
balance  of  that  particular  account.  But  he 
is  not  allowed  to  distribute  the  funds  upon 
all  the  barred  notes,  so  as  to  revive  all.  19 
Vt.  26.     See  Limitations. 

6.  Wherever  the  payment  is  not  volun- 
tary, the  creditor  has  not  the  option  in  appro- 
priation, but  he  must  apply  the  funds  re- 
ceived ratably  to  all  the  notes  or  accounts. 
This  is  the  rule  wherever  proceeds  are  ob- 
tained by  judicial  proceedings.  So,  in  cases 
of  assignment  by  an  insolvent  debtor,  the 
share  received  by  a  creditor,  a  party  to  the 
assignment,  must  be  applied  pro  rata  to  all 
his  claims,  and  not  to  such  debts  only  as  are 
not  otherwise  secured.  10  Pick.  Mass.  129; 
24  id.  270;  1  Mann.  &  G.  54;  1  Perr.  &  D. 
138;  1  Miss.  526;  12  N.  H.  320;  22  Me.  295 ; 

I  Sandf.  N.  Y.  416. 

A  Creditor  having  several  demands  may 
a'pply  the  payments  to  a  debt  not  secured  by 
sureties,  where  other  rules  do  not  prohibit  it. 

II  Mete.  Mass.  185.  Where  appropriations  are 
made  by  a  receipt,  prima  facie  the  creditor 
has  made  them,  because  the  language  of  the 
receipt  is  his.    Dav.  Dist.  Ct.  146. 

It  IS  sufficiently  evident  from  the  foregoing 
rules  that  the  principle  of  the  Roman  law 
which  required  the  creditor  to  act  for  his 
debtor's  interest  in  appropriation  more  than 
for  his  own,  is  not  a  part  of  the  common  law. 
The  nearest  approach  to  the  civil  law  rule  is 
the  doctrine  that  when  the  right  of  appro- 
priation falls  to  the  creditor  he  must  make 
such  an  application  as  his  debtor  could  not 
reasonably  have  objected  to.  21  Vt.  456  ;  20 
Miss.  631.     See  Imputation. 

T.  The  law  will  apply  part-payments  in 
accordance  with  the  justice  and  equity  of 
the  case.  9  Wheat.  720;  12  Serg.  &  R.  Penn. 
301 ;  2  Vern.  Ch.  24;  6  Cranch,  28,  253,  264; 
4Mas.  C.  C.  333;5id.  82. 

Unappropriated  funds  are  always  applied 
to  a  debt  due  at  the  time  of  payment,  rather 
than  to  one  not  then  due.  2  Esp.  666  ;  1 
Bibb,  Ky.  334 ;  5  Gratt.  Va.  57  ;  9  Cow.  N.  Y. 
420 ;  5  Mas.  C.  C.  11 ;  27  Ala.  N.  s.  445;  20 
id.  313  ;  10  Watts,  255  ;  4  Wise.  442.  But  an 
express  agreement  with  the  debtor  will  make 
good  an  appropriation  to  debts  not  due.  22 
Pick.  Mass.  305.  The  creditor  should  refuse 
a  payment  on  an  account  not  yet  due,  if 
he  be  unwilling  to  receive  it ;  but  if  he  do 
receive  it  he  must  apply  it  as  the  debtor 
directs.  40  Me.  325.  A  payment  is  applied 
to  a  certain  rather  than  to  a  contingent  debt, 
and,  therefore,  to  a  debt  on  which  the  payer 
is  bound  directly,  rather  than  to  one  which 
binds  him  collaterally.  22  Me.  295 ;  1  Smedes 
&  M.  Ch.  Miss.  331.  And  where  the  amount 
paid  is  precisely  equal  to  one  of  several  debts, 
a  jury  is  authorized  to  infer  its  intended  ap- 
plication to  that  debt.  8  Wend.  N.  Y.  403  ; 
3  Caines,  N.  Y.  14;  1  Woodb.  &  M.  C.  C.  150. 

8.  The  law,  as  a  general  rule,  will  apply  a 
payment  in  the  way  most  beneficial  to  the 
debtor  at  the  time  of  payment.     This  rule 


seems  to  be  similar  to  the  civil  law  doctrine. 
Thus,  e.g.,  courts  will  apply  money  to  a 
mortgage  debt  rather  than  to  a  simple  con- 
tract debt.  See  12  Mod.  559 ;  2  Harr.  &  J. 
Md.  402  ;  10  Humphr.  Tenn.  238  ;  12  Vt.  246 ; 

9  Cow.  N.  Y.  747,  765 ;  1  Md.  Ch.  Dee.  160; 
25  Miss.  95.  Yet,  on  the  other  hand,  in  the 
pursuit  of  equity,  courts  will  sometimes  assist 
the  creditor.  Hence,  of  two  sets  of  debts, 
courts  allow  the  creditor  to  apply  unap 
propriated  funds  to  the  debts  least  strongly 
secured.     1  Stark.  153 ;  1  Freem.  Ch.  502 ; 

18  Miss.  113 ;  15  Conn.  438  ;  10  Ired.  No.  C. 
165 ;  11  id.  253 ;  2  Rich.  Eq.  So.  C.  63 ;  13 
Vt.  15  ;  6  Cranch,  8 ;  11  Leigh,  Va.  512 ;  14 
Ark.  86;  4  Gratt.  Va.  53;  15  Ga.  321;  9 
Cow.  N.  Y.  747,  765. 

9.  Interest.    Payments  made  on  account  are 
first  to  be  applied  to  the  interest  which  has 
accrued  thereon.     And  if  the  payment  exceed 
the  amount  of  interest,  the  balance  goes  to 
extinguish  the  principal.     1  Dev.  No.  C.  341 
11  Paige,  Ch.  N.  Y.  619  ;  1  Strobh.  Eq.  So.  C^ 
426  ;  16  Miss.  368 ;  4  Tex.  455  ;  10  id.  216 
5  Cow.  N.  Y.  331 ;   3  Sandf.  Ch.  N.  Y.  608 
Wright,  Ohio,  169  ;  5  Ohio,  260  ;  2  Fla.  445 
8  Watts  &  S.  Penn.  17.     Funds  must  be  ap- 
plied by  the  creditor  to  a  judgment  bearing 
interest,  and  not  to  an  unliquidated  account. 
4  T.  B.  Monr.  Ky.  389. 

10.  Prioriiy.  When  no  other  rules  of  ap- 
propriation intervene,  the  law  applies  part- 
payments  to  debts  in  the  order  of  time,  dis- 
charging the  oldest  first.  3  Woodb.  &  M.  C. 
C.  150,  390 ;  1  Bay,  So.  C.  497  ;  40  Me.  378 ; 

10  Barb.  N.  Y.  183  ;  4  Harr.  &  J.  Md.  351 ; 
7  Gratt.  Va.  86  ;  27  Vt.  478  ;  9  Watts,  Penn. 
386;  27  Ala.  n.  s.  445.  So  strong  is  this 
priority  rule  that  it  has  been  said  that  equity 
will  apply  payments  to  the  earliest  items  even 
where  the  creditor  has  security  for  these  items 
and  none  for  later  ones.  6  N.  Y.  147.  But 
this  is  opposed  to  the  prevailing  rule. 

Sureties.  The  general  rule  is  that  neither 
debtor  nor  creditor  can  so  apply  a  payment 
as  to  afiect  the  liabilities  of  sureties,  without 
their  consent.  12  N.  H.  320;  1  McLean,  C. 
C.  493 ;  16  Pet.  121 ;  Gilp.  Dist.  Ct.  106. 
Where  a  principal  makes  general  payments, 
the  law  presumes  them,  prima  facie,  to  be 
made  upon  debts  guaranteed  by  a  surety, 
rather  than  upon  others;  though  circum- 
stances and  intent  will  control  this  rule  of 
surety,  as  they  do  other  rules  of  appropria- 
tion. 2  Maule  &  S.  18,  39 ;  2  Stark.  101 ;  1 
Carr.  &  P.  600 ;  8  Ad.  &  E.  855  ;  10  J.  B. 
Moore,  362 ;  4  Gill  &  J.  Md.  361 ;  5  Leigh,  Va. 
329. 

11.  Continuous  Accounts.  In  these,  pay- 
ments are  applied  to  the  earliest  items  of  ac- 
count, unless  a  difierent  intent  can  be  in- 
ferred. 1  Mer.  Ch.  529,  609 ;  4  Russ.  154 ;  2 
Brod.  &  B.  70 ;  3  Moore  &  S.  174 ;  5  Bingh. 
13  ;  4  Barnew.  &  Ad.  766 ;  2  Barnew.  &  Aid. 
45  ;  1  Nev.  &  M.  742 ;  4  Q.  B.  792 ;  9  Wheat. 
720;  3  Sumn.  C.  C.  98;  23  Me.  24;  28  Vt. 
498 ;  4  Mas.  C.  C.  336 ;  5  Meto.  Mass.  268 ; 

19  Conn.  191. 

Partners.    Where  a  creditor  of  the  old  firm 
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continues  his  account  with  the  new  firm, 
paymenta  by  the  latter  will  be  applied  to  the 
old  debt,  prima  facie,  the  pfeoedmg  rule  of 
continuous  accounts  guiding  the  appropriar 
tloQS.  As  above,  however,  a  different  intent, 
clearly  proved,  will  prevail.  3  Nev.  &  M. 
16t ;  5  Barnew.  &  Ad.  925  ;  2  Barnew.  &  C. 
65  ;  3  Bingh.  71 ;  2  Barnew.  &  Aid.  39;  10 
J.  B.  Moore,  362  ;  3  Younge  &  0.  Exch.  625  ; 
8  Dowl.  &  R.  252  ;  3  Moore  &  S.  174 ;  6  Watts 
A  S.  Penu.  9.  When  a  creditor  of  the  firm  is 
also  the  creditor  of  one  partner,  a  payment 
by  the  latter  of  pattneranip  funds  must  be 
applied  to  the  partnership  debta.  Yet  cir- 
oumstauoea  may  allow  a  differeut  application. 

1  Mood.  &  M.  40 ;  10  Conn.  175  ;  1  Rice,  So. 
0.  291;  2  A.  K.  Marsh.  Ky.  277;  28  Me.  91 ; 

2  Harr.  Del.  172.  And  so  unappropriated 
payments  made  by  a  party  indebted  severally 
and  also  jointly  with  another  to  the  same 
creditor,  for  items  of  book-charges,  are  to  be 
applied  upon  the  several  debts.     33  Me.  428. 

13.  The  rules  of  appropriation,  it  has  now 
been  seen,  apply  equally  well  whether  the 
debts  are  of  the  same  or  of  different  orders, 
and  though  some  are  specialties  while  others 
are  simple  contracts.  2  Vt.  60S ;  4  Cranch, 
317 ;  15  Ga.  221 ;  22  Penn.  St.  492 ;  2  Hayw. 
No.  0.  385.  As  to  the  time  during  which 
the  application  must  be  made  in  order  to  be 
valid,  there  is  much  discrepancy  among  the 
authorities.  But  perhaps  a  correct  rule  is 
that  any  time  will  be  good  as  between  debtor 
and  creditor,  but  a  reasonable  time  only  when 
third  parties  are  affected.  6  Taunt.  597  ;  9 
Mod.  427  ;  3  Green."  N.  J.  314;  20  Me.  457  ; 

1  Bail.  So.  C.  89 ;  1  Bail.  Eq.  So.  C.  430 ;  1 
Overt.  Teun.  488 ;  4  Ired.  Eq.  No.  C.  42 ;  12 
Vt.  249 ;  10  Conn.  184. 

When  once  made,  the  appropriation  cannot 
be  changed  but  by  common  consent;  and 
rendering  an  account,  or  bringing  suit  and 
declaring  in  a  particular  Way,  is  evidence  of 
an  appropriation.  1  Wash.  Va.  128 ;  12 
Serg.  &  B.  Penn.  305  ;  2  ilawle,  Penn.  316  ; 

2  Wash.  C.  C.  47  ;  12  111.  159 ;  28  Me.  91. 
Consult  Burge,  Suretyship,  126-128 ;  2  Par- 
sons, Contr.  Payment;  1  Hare  &  W.  Sel.  Dec. 
123-158 ;  11  East,  36 ;  1  Ale.  &  N.  196 ;  7 
Dowl.  &  R.  201 ;  2  Dowl.  Bail,  511;  8  id.  573  ; 
6  Ves.  Ch.  94  ;  1  Tyrwh.  &  G.  137  ;  2  Crompt. 
M.  &  R.  Exoh.  723;  2  Sumn.  C.  C.  99  ;  2 
Stor.  C.  C.  243;  22  Me.  138,  295;  31  id.  497; 

3  111.  347;  2  J.  J.  Marsh.  Ky.  414;  6  Dan. 
Ky.  217;  1  M'MuU.  So.  C.  82,  310;  1 
M'Cord,  Ch.  So.  C.  318 ;  9  Paige,  Ch.  N.  Y. 
165. 

Of  Government.  No  money  can  be  drawn 
from  the  treasury  of  the  United  States  but  in 
consequence  of  appropriations  made  by  law. 
Const,  art.  1,  s.  9.  Under  this  clause  of  the 
constitution  it  is  necessary  for  congress  to 
appropriate  money  for  the  support  of  the 
federal  government  and  in  payment  of  claims 
against  it ;  and  this  is  done  annually  by  acts 
of  appropriation,  some  of  which  are  for  the 
general  purposes  of  government,  and  others 
special  and  private  in  their  nature.  These 
general  appropriation  bills,  as  they  are  com- 


monly termed,  extend  to  the  30th  of  June  in 
the  following  year,  and  usually  originate  in 
the  house  of  representatives,  being  prepared 
by  the  committee  of  waya  and  means ;  but 
they  are  distinct  from  the  bills  for  raising 
revenue,  which  the  constitution  declares  shall 
originate  in  the  house  of  representatives. 
A  rule  of  the  house  gives  appropriation  bills 
precedence  over  all  other  business,  and  re- 
quires them  to  be  first  discussed  in  committee 
of  the  whole.  Where  money  once  appro- 
priated remains  unexpended  for  more  than 
two  years  after  the  expiration  of  the  fiscal 
year  in  which  the  act  shall  have  been  passed, 
such  appropriations  are  deemed  to  have  ceased 
and  determined,  and  the  moneys  so  unex- 
pended are  immediately  thereafter  carried  to 
the  "  surplus  fund,"  and  it  is  not  lawful  there- 
after to  pay  them  out  for  any  purpose  without 
further  and  specific  appropriations  by  law. 
Certain  appropriations,  however,  are  excepted 
from  the  operation  of  this  law,  viz. ;  moneys 
appropriated  for  payment  of  the  interest  on 
the  funded  debt,  or  the  payment  of  interest 
and  reimbursement  according  to  contract  of 
any  loan  or  loans  made  on  account  of  the 
United  States ;  as  likewise  moneys  appro- 
priated for  a  purpose  in  respect  to  whion  a 
longer  duration  is  specially  assigned  by  law. 
Act  31  Aug.  1852,  10  Statutes,  98 ;  7  Opinions 
of  Attorney-Generals,  1. 

APPROVE.  To  increase  the  profits  upon 
a  thing. 

Used  of  common  or  waste  lands  which  were  en- 
closed and  devoted  to  husbandry.  3  Kent,  Comm. 
406 ;  Old  Nat.  Brev.  79. 

While  confessing  crime  oneself,  to  accuse 
another  of  the  same  crime. 

It  ia  so  called  because  the  accuser  must  prove 
what  he  asserts.  Staundford,  PI.  Cr.  142  j  Crompton, 
Jus.  Peace,  250. 

To  vouch.  To  appropriate.  To  improve. 
Kelham. 

APPROVED    ENDORSED    NOTES. 

Notes  endorsed  by  another  person  than  the 
maker,  for  additional  security. 

Public  sales  are  generally  made,  when  a  credit  is 
granted,  on  approved  endorsed  notes.  The  mean- 
ing of  the  term  is  that  the  purchaser  shall  give  his 
promissory  note  for  the  amount  of  his  purchases, 
endorsed  by  another,  which,  if  approved  of  by  the 
seller,  shall  be  received  in  payment.  If  the  party 
approve  of  the  notes,  he  consents  to  ratify  the  sale, 
20  Wend.  N.  Y.  431. 

APPROVER.  In  English  Criminal 
Law.  One  confessing  himself  guilty  of 
felony,  and  accusing  others  of  the  same  crime 
to  save  himself.  Crompton,  Inst.  250;  Coke, 
3d  Inst.  129. 

Such  an  one  was  obliged  to  maintain  the  truth  of 
his  charge,  by  the  old  law.  Cowel.  The  approve- 
ment must  have  taken  place  before  plea  pleaded. 
4  Sharswood,  Blackst.  Comm.  330. 

Certain  men  sent  into  the  several  counties 
to  increase  the  farms  (rents)  of  hundreds  and 
wapentakes,  which  formerly  were  let  at  a, 
certain  value  to  the  sheriffs.     Cowel. 

Sheriffs  are  called  the  king's  approvers. 
Terraes  de  la  Ley. 
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Approvers  in  the  Marches  were  those  who 
had  license  to  sell  and  purchase  beasts  there. 

APPURTENANCES.  Things  belong- 
ing to  another  thing  as  principal,  and  which 
pass  as  incident  to  the  principal  thing.  10 
Pet.  25;  Angell,  Wat.  0.  43;  1  Serg.  &  R. 
Penn.  169;  5  id.  110;  Croke,  Jac.  121;  Wood, 
Inst.  121;  1  P.  Will.  Ch.  603;  Croke,  Jac. 
526;  2  Coke,  32;  Coke,  Litt.  5  6,  56  a,  6,-  1 
Plowd.  171;  2  Saund.  401,  n.  2;  1  Lev.  131; 
1  Sid.  211;  1  Bos.  &  P.  371;  1  Crompt.  &  M. 
Exch.  439 ;  4  Ad.  &  E.  761 ;  2  Nev.  &  M. 
517;  5  TouUier,  n.  531. 

ft.  Thus,  if  a  house  and  land  be  conveyed, 
every  thing  passes  which  is  necessary  to  the 
full  enjoyment  thereof  and  which  is  in  use 
as  incident  or  appurtenant  thereto.  1  Sumn. 
C.  C.  492.  Under  this  term  are  included 
the  curtilage,  2  Sharswood,  Blaokst.  Comm. 
17 ;  a  right  of  way,  4'  Ad.  &  E.  749  ;  water- 
courses and  secondary  easements,  under  some 
circumstances,  Angell,  Water-Courses,  43  ;  a 
turbary,  3  Salk.  40;  and,  generally,  anything 
necessary  to  the  enjoyment  of  a  thing.  4 
Kent,  Comm.  468,  n. 

3.  If  a  house  is  blown  down,  a  new  one 
erected  there  shall  have  the  old  appurte- 
nances. 4  Coke,  86.  The  word  appurtenances, 
at  least  in  a  deed,  will  not  pass  any  corporeal 
real  property,  but  only  incorporeal  easements, 
or  rights  and  privileges.  Coke,  Litt.  121;  8 
Barnew.  &  C.  150;  6  Bingh.  150;  1  Chitty, 
Pract.  153,  4.     See  Appendant. 

4.  Appurtenances  of  a  ship  include  wha1> 
ever  is  on  board  a  ship  for  the  objects  of  the 
voyage  and  adventure  in  which  she  is  en- 
gaged, belonging  to  her  owner.  Ballast  was 
held  no  appurtenance.  1  Leon.  46.  Boats  and 
cable  are  such,  17  Mass.  405  ;  also,  a  rudder 
and  cordage,  5  Barnew.  &  Aid.  942 ;  1  Dods. 
Adm.  278;  fishing-stores,  1  Hagg.  Adra.  109; 
chronometers,  6  Jur.  910.  See  15  Me.  421. 
For  a  full  and  able  discussion  of  the  subject 
of  appurtenances  to  a  ship,  see  1  Parsons, 
Marit.  Law,  71-74. 

APPURTENANT.  Belonging  to ;  per- 
taining to. 

The  thing  appurtenant  must  be  of  an  in- 
ferior nature  to  the  thing  to  which  it  is  ap- 
purtenant. 2  Sharswood,  Blackst.  Comm.  19 ; 
1  Plowd.  170;  1  Sumn.  C.  C.  21.  A  right  of 
common  may  be  appurtenant,  as  when  it  is 
annexed  to  lands  in  other  lordships,  or  is  of 
beasts  not  generally  commonable.  2  Shars- 
wood, Blaokst.  Comm.  33.  Such  can  be 
claimed  only  by  immemorial  usage  and  pre- 
scription. 

APUD  ACTA  (Lat.).  Among  the  re- 
corded acts.  This  was  one  of  the  verbal  ap- 
peals (so  called  by  the  French  commentators), 
and  was  obtained  by  simply  saying,  appello. 

AQUA  (Lat.).  Water.  It  is  a  rule  that 
water  belongs  to  the  land  which  it  covers  when 
it  is  stationary.  Aqna  cedit  solo  (water  fol- 
lows the  soil).  2  Blackstone,  Comm.  18 ;  Coke, 
Litt.  4. 

But  the  owner  of  running  water  cannot  ob- 
struct the  flow  to  the  injury  of  an  inheritance 


below  him.  Aqua  currit,  et  currere  debet 
(water  runs,  and  ought  to  run).  3  Kent, 
Comm.  439;  26  Penn.  St.  413. 

AQU.aj  DUCTUS.  In  Civil  Law.  A 
servitude  which  consists  in  the  right  to  carry 
water  by  means  of  pipes  or  conduits  over  or 
through  the  estate  of  another.  Dig.  8.  3.  1 ; 
Inst.  2.  3 ;  Lalaure,  Des  Serv.  c.  5,  p.  23. 

AQU.ai  HAUSTUS.    In  Civil  Law.    A 

servitude  which  consists  in  the  right  to  draw 
water  from  the  fountain,  pool,  or  spring  of 
another.    Inst.  2.  3.  2;  Dig.  8.  3.  1.  1. 

AQU.ai  IMMITTENDiE.  In  CIvU 
Law.  A  servitude  which  frequently  occurs 
among  neighbors. 

It  is  the  right  which  the  owner  of  a  house, 
built  in  such  a  manner  as  to  be  surrounded 
with  other  buildings,  so  that  it  has  no  outlet 
for  its  waters,  has  to  cast  water  out  of  his 
windows  on  his  neighbor's  roof,  court,  or  soil. 
Lalaure,  Des  Serv.  23.  It  is  recognized  in 
the  common  law  as  an  easement  of  drip.  15 
Barb.  N.  Y.  96;  Gale  &  Whatley,  Easements. 
See  Easements. 

AQUAGIUM  (Lat.).  A  water-course. 
Cowel. 

Canals  or  ditches  through  marshes.  Spel- 
man.  A  signal  placed  in  the  aquagium  to 
indicate  the  height  of  water  therein.     Spel- 


AQUATIC    RIGHTS. 

individuals  have  in  water. 


Rights  which 


ARALIA  (Lat.  arare).  Land  fit  for  the 
plough.  Denoting  the  character  of  land, 
rather  than  its  condition.  Spelman.  Kindred 
in  meaning,  arare,  to  plough ;  arator,  a  plough- 
man ;  aratrum  terrce,  as  much  land  as  could 
be  cultivated  by  a  single  arator;  uraturia, 
land  fit  for  cultivation. 

ARBITER.  A  person  bound  to  decide 
according  to  the  rules  of  law  and  equity,  as 
distinguished  from  an  arbitrator,  who  may 
proceed  wholly  at  his  own  discretion,  so  that 
it  be  according  to  the  judgment  of  a  sound 
man.     Cowel. 

This  distinction  between  arbiters  and  arbitrators 
is  not  observed  in  modern  law.  Bussell,  Arbitra- 
tor, 1 12.     See  Aebiteator. 

One  appointed  by  the  praetor  to  decide  by 
the  equity  of  the  case,  as  distinguished  from 
the  judex,  who  followed  the  law.  Calvinus, 
Lex. 

One  chosen  by  the  parties  to  decide  the  dis- 
pute; an  arbitrator.     Bell,  Diet. 

ARBITRAMENT  AND  A^WARD.  A 
plea  to  an  action  brought  for  the  same  cause 
which  had  been  submitted  to  arbitration  and 
on  which  an  award  had  been  made.  Watson, 
Arb.  256. 

ARBITRARY  PUNISHMENT.  In 
Practice.  That  punishment  which  is  left 
to  the  decision  of  the  judge,  in  distinction 
from  those  defined  by  statute. 

ARBITRATION  (Lat.  arhitratio).  In 
Practice.     The  investigation  and  determina- 
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tion  of  a  matter  or  matters  of  difference  be- 
tween contending  parties,  by  one  or  more 
unofficial  persons,  onosen  by  the  parties,  and 
called  arbitrators,  or  referees.  Worcester, 
Diet. ;  3  Sharswood,  Blackst.  Comm.  16. 

Compulsory  arbitration  is  tliat  which  takes 
place  when  the  consent  of  one  of  the  parties 
18  enforced  by  statutory  provisions. 

Voluntary  arbitration  is  that  which  takes 
■place  by  mutual  and  free  consent  of  the 
parties. 

It  usually  takes  place  in  pursuance  of  an  agree- 
ment (commonly  in  writing)  'between  the  parties, 
termed  a  submission;  and  the  determination  of  the 
arbitrators  or  referee  is  called  an  award.  See  Sub- 
mission; Award. 

At  common  law  it  was  either  in  pais, — that 
is,  by  simple  agreement  of  the  parties, — or  by 
the  intervention  of  a  court  of  law  or  equity. 
The  latter  was  called  arbitration  by  rule  of 
court.    3  Blackstone,  Comm.  16. 

Besides  arbitration  at  common  law,  there  exists 
arbitration,  in  England  as  well  as  the  United 
States,  under  various  statutes,  to  which  reference  is 
made  for  local  peculiarities. 

Most  of  them  are  founded  on  the  9  &  10  Will.  III. 
c.  15,  and  .S  A  4  Will.  IV.  ch.  42,  J  49,  by  which  it 
is  allowed  to  refer  a  matter  in  dispute,  not  then  in 
court,  to  arbitrators,  and  agree  that  the  submission 
be  made  a  rule  of  court.  This  agreement,  being 
proved  on  the  oath  of  one  of  the  witnesses  thereto, 
is  enforced  as  if  it  had  been  made  at  first  under  a 
rule  of  court.  3  Blackstone,  Comm.  18 ;  Kyd,  Aw. 
22.  Particular  reference  may  be  made  to  the  sta- 
tutes of  Pennsylvania,  in  which  state  the  legislation 
on  the  subject  of  arbitration  has  been  extensive 
and  peculiar. 

3.  Any  matter  may  be  determined  by  ar- 
bitration which  the  parties  may  adjust  by 
agreement,  or  which  may  be  the  subject  of 
a  suit  at  law.  Crimes,  however,  and  perhaps 
actions  {qui  tarn)  on  penal  statutes  by  common 
informers,  cannot  be  made  the  subject  of  ad- 
justment and  composition  by  arbitration. 
See  Submission. 

Any  person  who  is  capable  of  making  a 
valid  and  binding  contract  with  regard  to  the 
subject  may,  in  general,  be  a  party  to  a  refer- 
ence or  arbitration.  Every  one  is  so  far, 
and  only  so  far,  bound  by  the  award  as  he 
would  be  by  an  agreement  of  the  same  kind 
made  directly  by  him.  For  example,  the  sub- 
mission of  a  minor  is  not  void,  but  voidable. 
See  Submission. 

3.  At  common  law  it  is  entirely  voluntary, 
and  depends  upon  the  agreement  of  the 
parties,  to  waive  the  right  of  trial  in  court 
by  a  jury. 

In  Pennsylvania,  however,  there  exist  com- 
pulsory arbitrations.  Either  party  in  a  civil 
suit  or  action,  or  his  attorney,  may  enter  at 
.  the  prothonotary's  office  a  rule  of  reference, 
wherein  he  shall  declare  his  determination  to 
have  arbitrators  chosen  on  a  day  certain,  to  be 
mentioned  therein,  not  exceeding  thirty  days, 
for  the  trial  of  all  matters  in  variance  in  the 
suit  between  the  parties.  A  copy  of  this  rule 
is  served  on  the  opposite  party. 

On  the  day  appointed,  they  meet  at  the 
prothonotary's  and  endeavour  to  agree  upon 


arbitrators.  If  they  cannot,  the  prothonotary 
makes  out  a  list,  on  which  are  inscribed  the 
names  of  a  number  of  citizens,  and  the  par- 
ties alternately  strike,  each,  one  of  them  irom 
the  list,  beginning  with  the  plaintiff,  until 
only  the  number  agreed  upon,  or  fixed  by  the 
prothonotary,  are  left,  who  are  to  be  the  ar- 
bitrators. A  time  of  meeting  is  then  agreed 
upon,  or  appointed  by  the  prothonotary  if  the 
parties  cannot  agree;  at  which  time  the  ar- 
bitrators, having  been  sworn  or  affirmed  justly 
and  equitably  to  try  all  matters  in  variance 
submitted  to  them,  proceed  to  hear  and  decide 
the  case.  Their  award  is  filed  in  the  office  of 
the  prothonotary,  and  has  the  effect  of  a  judg- 
ment, subject,  however,  to  appeal,  which  may 
be  entered  at  any  time  within  twenty  days 
from  the  filing  of  such  award.  Act  of  16th 
June,  1836;  Pamphl.  p.  715. 

This  is  somewhat  similar  to  the  arbitrations  of 
the  Romans.  There  the  praetor  selected,  from  a  list 
of  citizens  made  for  the  purpose,  one  or  more  per- 
sons, who  were  authorized  to  decide  all  suits  sub- 
mitted to  them  and  which  had  been  brought  before 
him.  The  authority  which  the  praetor  gave  them 
conferred  on  them  a  public  character,  and  their 
judgments  were  without  appeal.  Toullier,  Droit 
Civ.  Fr.  liv.  3,  t.  3,  c.  4,  n.  820. 

4.  In  England,  also,  by  the  Common  Law 
Procedure  Act  [1854],  it  is  provided  that  if 
it  appear,  at  any  time  after  the  issuing  of 
the  writ,  to  the  satisfaction  of  the  court,  or 
judge,  upon  the  application  of  either  party, 
that  the  matter  in  dispute  consists  wholly, 
or  in  part,  of  matters  of  mere  account,  which 
cannot  be  conveniently  tried  in  the  ordinary 
way,  it  shall  then  be  lawful  for  such  court 
or  judge  to  decide  such  matter  summarily, 
or  to  order  that  such  matter,  either  wholly 
or  in  part,  be  referred  to  an  arbitrator  ap- 
pointed by  the  parties,  or  to  an  officer  of  the 
court,  upon  such  terms,  as  to  costs,  as  shall 
be  reasonable ;  and  the  decision  or  order  of 
such  court  or  judge,  or  "the  award  or  certifi- 
cate of  such  referee,  shall  be  enforceable  by 
the  same  process  as  the  finding  of  a  jury 
upon  the  matter  referred.  17  &  18  Vict,  c 
125,  U  3,  4. 

5.  The  arbitrator  so  appointed  may  refer 
questions  of  law  to  the  decision  of  the  court, 
or  send  issues  of  fact  to  a  jury.  The  deci- 
sion of  the  court  in  such  cases,  as  well  as  the 
finding  of  the  jury,  are  to  be  binding  upon 
him.  See,  generally.  Arbitrator  ;  Submis- 
sion ;  Award. 

Consult  Caldwell ;  Stephens ;  Watson,  Arbi- 
tration ;  Russell,  Arbitrator;  Billings;  Kyd; 
Loring;  Reed,  Awards;  Bacon,  Abridgment; 
3  Bouvier,  Institutes,  n.  2482. 

ARBITRATOR.  In  Practice.  A  pri- 
vate extraordinary  judge,  to  whose  decision 
matters  in  controversy  are  referred  by  con- 
sent of  the  parties.     Worcester,  Diet. 

Referee  is  of  frequent  modern  use  as  a  syno- 
nym of  arbitrator,  but  is  in  its  origin  of  broader 
signification  and  less  accurate  than  arbitrator. 

2.  Appointment.  Usually,  a.  single  arbi- 
trator is  agreed  upon,  or  the  parties  each  ap- 
point one,  vvith  a  stipulation  that,  if  they  do 
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not  agree,  another  petson,  called  an  umpire, 
named,  or  to  be  selected  by  the  arbitrators, 
shall  be  called  in,  to  whom  the  matter  is  to  be 
referred.     Caldwell,  Arb.  99;  2  Vern.  485; 

16  Bast,  51;  9  Barnew.  &  0.  624;  3  Barnew. 
&  Aid.  248;  5  Barnew.  &  Ad.  488;  7  Scott, 
841;  9  Ad.  &  E.  699;  6  Harr.  &  J.  Md.  403; 

17  Johns.  N.  Y.  405;  1  Barb.  N.  Y.  325;  2 
M'Cord,  So.  C.  279 ;  4  Rand.  Va.  275 ;  15  Jt. 
548;  2  Bibb,  Ky.  88;  4  Dall.  Penn.  471;  9 
Ind.  150.  In  general,  any  objection  to  the 
appointment  of  an  arbitrator  or  umpire  will 
be  waived  by  attending  him.  2  Engj  L.  & 
Eq.  284;  9  Ad.  &  E.  679;  8  East,  344;  1 
Jac.  &  W.  Ch.  511;  1  Ryl.  &  M.  17;  3  Ind. 
277;  9  Penn.  St.  254,  487;  10  B.  Monr. 
Ky.  536. 

Any  person  selected  may  be  an  arbitrator, 
notwithstanding  natural  incapacity  or  legal 
disability,  as  infancy,  coverture,  or  lunacy. 
Watson,"  Arb.  71;  Russell,  Arb.  107;  Viner, 
Abr.  Arbitration,  A  2;  8  Dowl.  879;  1  Pet. 
228;  7  Watts  &  S.  Penn.  142;  26  Miss.  127; 
contra,  ComynS,  Dig.  Abatement,  B,  C ;  West, 
Symb.  Compromise,  p.  164,  JJ  23,  26 ;  Brooke, 
Abr. ;  10  Ad.  &  E.  775 ;  11  Q.  B.  7 ;  or 
disqualification  on  account  of  interest,  pro- 
vided it  be  known  to  the  parties  at  the 
time  of  making  the  submission.  9  Bingh. 
672;  2  Vern.  Ch.  251;  1  Dowl.  6II5  5  id. 
247;  4  Mod.  226;  1  Jac.  &  W.  Ch.  611;  1 
Caines,  N.  Y.  147;  1  Bibb,  Ky.  148;  Hard. 
Ky.  318;  14  Conn.  26;  26  Miss.  127;  27  Me. 
251;  2  E.  D.  Smith,  N.  Y.  32.  In  the  civil 
law  the  rule  was  otherwise.  Domat,  Civ. 
Law,  ??  1112,  1113;  D.  9.  1. 

3.  The  proceedings.  Arbitrators  proceed 
on  the  reference  as  judges,  not  as  agents  of 
the  parties  appointing  them.  1  Ves.  Ch.  226 ; 
9  id.  69.  They  should  give  notice  of  the  time 
and  place  of  proceeding  to  the  parties  inte- 
rested. 3  Atk.  529 ;  8  Md.  208 ;  6  Harr.  &  J. 
Md.  403;  3  Gill,  Md.  31;  7  id.  488;  24  Miss. 
346;  23  Wend.  N.  Y.  628;  6  Cow.  N.  Y.  103; 
12  Mete.  Mass.  293;  1  Dall.  Pa.  81;  4  id. 
432;  1  Conn.  498;  17  id.  309;  2  N.  H.  97 ;  6 
"Vt.  666;  3  Rand.  Va.  2;  Hard.  Ky.  46;  32 
Me;  455,  513.  They  should  all  conduct  the 
investigation  together,  and  should  sign  the 
award  in  each  other's  presence,  4  Me.  468 ; 
but  a  majority  is  held  sufficient.  1  Wash.  C. 
C.  448;  il  Johns.  N.  Y.  402;  3  R.  I.  192; 
30  Penn.  St.  384;  2  Dutch.  N.  J.  175;  9 
Ind.  150;  7  id.  669;  14  B.  Monr.  Ky.  292; 
21  Ga.  1. 

In  investigating  matters  in  dispute,  they 
are  allowed  the  greatest  latitude.  13  East, 
251;  9  Bingh.  679;  1  Bos.  &  P.  91;  7  Beav. 
Rolls,  455;  14  Mees.  &  W.  Exch.  264;  5  C. 
B.  211,  581;  6  Cow.  N.  Y.  103;  1  Hill,  N. 
Y.  319;  1  Sandf.  N.  Y.  681;  1  Dall.  Penn. 
161;  6  Pick.  Mass.  148;  10  Vt.  79;  2  Bay, 
So.  C.  370;  1  Bail.  So.C.  46.  But  see  1  Halst. 
N.  J.  386;  1  Wash.  Va.  193;  4  Cush.  Mass. 
Ill;  7  Hill,  N.  Y.  463;  2  Johns.  Cas.  N.  Y. 
224 ;  1  Binn.  Penn.  458.  They  are  Judges 
both  of  law  and  of  fact,  and  are  not  bound 
by  the  rules  of  practice  adopted  by  the  courts. 
3  Atk.  Ch.  486;  1  Ves.  Ch.  369;  1  Price,  81; 


11  id.  57  ;  13  id.  533 ;  1  Swanst.  58 ;  1  TaUnfc 
52,  n. ;  6  id.  255 ;  13  East,  358 ;  9  Bingh.  681 ; 
2  Barnew.  &  Aid.  6fl2;  3  id.  239;  4  Ad.  & 
E.  347;  7  id.  601;  1  Dowl.  &  L.  466;  1 
Dowl.  <fe  R.  366;  17  How.  344;  2  Gall.  C.  0. 
61;  7  Mete.  Mass.  316,  486;  36  Me.  19,  108; 
2  Johns.  Ch.  N.  Y.  276,  368 ;  3  Du.  N.  Y. 
69;  1  B.  D.  Smith,  N.  Y.  85,  265;  6  Md.  353; 
19  Penn.  St  431;  21  Vt.  99,  250;  25  Cofin. 
66;  16  111.  34,  99;  12  Gratt.  Va.  554;  7  Ind. 
49;  2  Cal.  64,  122;  23  Miss.  272.  Thus,  the 
witnesses  were  not  sworn  in  Hill  &  D.  N.  Y. 
110;  28  Vt.  776.  They  may  decide  ex  ceque 
et  bono,  and  need  not  follow  the  law:  the 
award  vfill  be  set  aside  only  when  it  appears 
that  they  meant  to  be  governed  by  the  law 
but  have  mistaken  it.  9  Ves.  364;  14  id. 
271:  3  East,  18;  13  id.  351;  4  Tyrwh.  997; 

2  C.  B.  705 ;  3  id.  705 ;  2  Gall.  C.  C.  61  ;  1 
Dall.  Penn.  487 ;  6  Pick.  Mass.  148 ;  6  Mete. 
Mass.  131;  7  id.  486;  6  Vt.  529;  21  id.  250; 
4  N.  H.  357 ;  1  Hall,  N.  Y.  598.  See  19  Mo. 
373. 

4.  Under  submissions  in  pais,  the  attend-' 
ance  of  witnesses  and  the  production  of 
papers  was  entirely  voluntary  at  ccmnicn  law. 
1  Dowl.  &  t.  676 ;  2  Sim.  &  S.  418  ;  2  Carr. 
&  P.  550.  It  was  otherwise  when  made 
under  a  rule  of  court.  Various  statutes  in 
England  and  the  United  States  now  provide 
for  compelling  attendance.  3  &  4  Will.  IV. 
c.  42,  ^  40.  And  see  the  statutes  of  the  various 
states. 

Duties  and  Powers  of.  Arbitrators  cannot 
delegate  their  authority :  it  is  a  personal 
trust.  2  Atk.  Ch.  401 ;  Croke,  Eliz.  726 ;  9 
Dowl.  Pari.  Cas.  1044;  6  C.  B.  258  ;  4  Dall. 
Penn.  71;  7  Serg.  &  R.  Penn.  228;  1  Wash. 
C.  C.  448.  The  power  ceases  with  the  pub- 
lication of  the  award,  9  Mo.  30;  and  death 
after  publication  and  before  delivery  does  not 
vitiate  it.  21  Ga.  1.  They  cannot  be  com- 
pelled to  make  an  award  ;  in  which  respect 
the  common  law  differs  from  the  Roman, 
Story,  Eq.  Jur.  §  1457;  Kyd,  Aw.  2d  ed.  100; 
or  to  disclose  the  grounds  of  their  judgment. 

3  Atk.  644;  7  Sei-g.  &  R.  Penn.  448;  5  Md. 
253;  19  Mo.  373. 

A.n  arbitrator  may  retain  the  award  till 
paid  for  his  services,  but  cannot  maintain  as- 
sumpsit in  England  without  an  express  pro- 
mise. 8  East,  12;  4  Esp.  47;  2  Mann.  &  G. 
847,  870;  3  Q.  B.  466, 928.  But  see  1  Gow.  7 ; 
1  Bos.  &  P.  93.  In  the  United  States  he  may, 
however.     1  Den.  N.  Y.  188 ;  29  N.  H.  48. 

The  powers  and  duties  of  arbitrators  are 
now  regulated  very  fully  by  statute,  both  in 
England  and  the  United  States.  See  Sub- 
mission, and  also  Arbitration,  where  a  list 
of  authorities  on  the  subject  is  given. 

ARBITRIUM  (Lat.).  Decision;  award; 
judgment. 

For  some  oases  the  law  does  not  prescribe  an  exact 
rule,  but  leaves  tbeta  to  the  judgment  of  sound  men. 
1  Sharswood,  Blaokst.  Comm.  61.  The  decision 
of  an  arbiter  is  arhhrium,  as  the  etymology  indi- 
cates; and  the  word  denotes,  in  the  passage  cited, 
the  decision  of  a  man  of  good  judgment  who  is  not 
controlled  by  technical  rules  0.    lav,  but  is   at 
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liberty  to  adapt  the  general  principles  of  justice  to 
the  peculiar  circumstances  of  the  case. 

ARBOR  (Lat.).  A  tree;  a  plant;  some- 
thing larger  than  an  herb ;  a  general  tetta 
including  vines,  osiers,  and  even  reeds.  The 
mast  of  a  ship.  BrissOnius.  Timber.  Ains- 
worth ;  Calvinus,  Lex. 

Arbor  Oivilis.  A  genealogical  tree.  Coke, 
Inst. 

A.  common  form  of  showing  genealogies  is  by 
jaeans  of  a  tree  representing  the  different  branches 
of  the  family.  Many  of  the  terms  in  the  law  of 
descent  are  figurative,  and  derived  hence.  Such  a 
tree  is  called,  also,  arbor  consanyuinitatia. 

ARCARIUS  (Lat.  area).  A  treasurer; 
one  who  keeps  the  public  money.  Spelman, 
Gloss. 

ARCHAIONOMIA.  The  name  of  a 
collection  of  Saxon  laws  published  during 
the  reign  of  the  English  Queen  Elizabeth, 
in  the  Saxon  language,  with  a  Latin  version, 
by  Mr.  Lambard.  Dr.  Wilkins  enlarged  this 
collection  in  his  work  entitled  Leges  Anglo- 
Saxonioffi,  containing  all  the  Saxon  laws  ex- 
tant, togethei-  with  those  ascribed  to  Edward 
the  Confessor,  in  Latin;  these  of  William 
the  Conqueror,  in  Norman  and  Latin;  and 
of  Henry  I.,  Stephen,  and  Henry  II.,  in 
Latin. 

ARCHBISHOP.  In  Bccleslastical 
TiSiw.  The  chief  of  the  clergy  of  a  whole 
province. 

He  has  the  inspection  of  the  bishops  of  that 
province,  as  well  as  of  the  inferior  clergy,  and  may 
deprive  them  on  notorious  cause.  The  archbishop 
has  also  his  own  diocese,  in  which  he  exercises  epis- 
copal jurisdiction,  as  in  his  province  he  exercises 
afchiepiscopal  authority.  1  Blackstone,  Comm.  380 ; 
1  Ld.  Raym.  541. 

ARCHDEACON.  In  Ecclesiastical 
Laiiv.  A  ministerial  officer  subordinate  to 
the  bishop. 

In  the  primitive  church,  the  archdeacons  were 
employed  by  the  bishop  in  the  more  servile  duties 
of  collecting  and  distributing  alms  and  offerings. 
Afterwards  they  became,  in  effect,  "eyes  to  the 
overseers  of  the  Church."     Cowel. 

His  jurisdiction  is  ecclesiastieal,  and  immediately 
subordinate  to  that  of  the  bishop,  throughout  the 
whole  or  a  part  of  the  diocese.  He  i^  a  ministerial 
officer.     1  Sharswood,  Blackst.  Comm.  383. 

ARCHDEACON'S  COURT.  In  £!ng- 
liah  Law.  The  lowest  court  of  ecclesiastical 
jurisdiction  in  England. 

It  is  held  before  a  person  appointed  by  the 
archdeacon,  called  his  official.  Its  jurisdic- 
tion is  limited  to  ecclesiastical  causes  arising 
within  the  archdeaconry.  It  had  until  re- 
cently, also,  jurisdiction  of  matters  of  probate 
and  granting  administrations.  In  ordinary 
cases,  its  jurisdiction  is  concurrent  with  that 
of  the  Bishop's  Court;  but  in  some  instances 
cases  must  be  commenced  in  this  court.  In 
all  cases,  an  appeal  lies  to  the  Bishop's  Court. 
24  Hen.  VIII.  c.  12;  3  Blackstone,  Oomm. 
64. 

ARCHES'  COURT.  See  Cockt  op 
Arches. 

ARCHIVES  [archivum,  arcibum).  The 
Rolls;  any  place  where  ancient  records,  char- 


ters, and  evidences  are  kept.     In  libraries,  the 
private  depositary.     Gowelj  Spelman,  Gloss. 

The  records  need  not  be  ancient  to  constitute  the 
place  of  Iceeping  them  the  Archives. 

ARCHIVIST.  One  to  whose  care  the 
archives  have  been  confided. 

ARCTA     ET     SALVA    CUSTODIA 

(Lat.).     In  safe  and  close  custody  or  keep- 
ing. 

When  a  defendant  is  arrested  on  1  cdpias  ad  satis- 
faciendum {ca.  ea.),  he  is  to  be  kept  arcta  et  ealva 
cuaiodia.     3  Sharswood,  Blackst.  Comm.  415. 

ARE.  A  French  measure  of  surface. 
This  is  a  square  the  sides  of  which  are  of  the 
length  of  ten  metres.  The  are  is  equal  to 
1076.441  square  feet. 

AREA.  An  enclosed  yard  or  opening  in 
a  house ;  an  open  place  adjoining  to  a  house. 
1  Chitty,  Pract.  176. 

ARENALES.  In  Spanish  Law.  Sandy 
beaches. 

AR£NT  ARE  (Lat. ) .  To  rent ;  to  let  out 
at  a  certain  rent.     Cowel. 

Arentaiio.     A  renting. 

AROENTARII  (Lat.  ar'gentum).  Money- 
lenders. 

Called,  also,  nummularii  (from  nummuaj  coin)  men- 
aarii  (lenders  by  the  month).  They  were  so  called 
whether  living  in  Borne  or  in  the  country  towns, 
and  had  their  shops  or  tables  in  the  forum.  Argen- 
tariua  is  the  singular.  Aryeiitarium  denotes  the  in- 
strument of  the  loan,  approaching  in  sense  to  our 
noie  or  bond. 

Argentarius  miles  was  the  servant  or  porter 
who  carried  the  money  from  the  lower  to  the 
upper  treasury  to  be  tested.  Spelman,  Gloss. 
ARG-BNTUM  ALBUM  (Lat).  Un- 
stamped silver;  bullion.  Speltnan,  Gloss.; 
Cowel. 

ARGENTUM  DEI  (Lat.).  God's  money ; 
God's  penny;  money  given  as  earnest  in 
making  a  bargain.     Cowel. 

ARGUMENT  ABINCONVENIENTL 
An  ai'gument  arising  from  the  inconvenience 
which  the  construction  of  the  law  would  create. 

It  is  to  have  effect  only  in  a  case  where  the  law  is 
doubtful;  where  the  law  is  certain,  such  an  argument 
is  of  no  force.     Bacon,  Abr.  Baron  and  feme,  H. 

ARGUMENTATIVE.  By  way  of  rea- 
soning. 

A  plea  must  be  (among  other  things)  direct  and 
positive,  and  not  argumentative.  3  Sharswood,^ 
Blackst.  Comm.  308. 

ARIBANNUM.  A  fine  for  not  setting 
out  to  join  the  army  in  obedience  to  the  sum- 
mons of  the  king. 

ARIMANNI  (Lat.).  The  possessors  of 
lands  holden  or  derived  from  their  lords. 
Clients  joined  to  some  lord  for  protection. 
By  some,  said  to  be  soldiers  holding  lands 
from  a  lord;  but  the  term  is  also  applied 
to  women  and  slaves.     Spelman,  Gloss. 

ARISTOCRACY.  A  government  in 
which  a  class  of  men  rules  supreme. 

Aristotle  classified  governments  according  to  the 
person  or  persons  in  whom  the  supreme  power  is 
vested;  in  monarchies  or  kingdoms,  in  vhich  one 
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rulea  supreme ;  in  aristocracies,  in  which  a  class  of 
men  rules  supreme;  and  In  democracies,  in  which 
the  people  at  large,  the  multitude,  rules.  The  term 
aristocracy  is  derived  from  the  Greek  word  dpun-o;, 
which  came,  indeed,  to  settle  down  as  the  super- 
lative of  ayaBosj  good,  but  originally  meant  the 
strongest,  the  most  powerful;  and  in  the  compound 
term  aristocracy  it  meant  those  who  wielded  the 
greatest  power  and  had  the  greatest  influence, — the 
privileged  ones.  The  aristocracies  in  ancient  Greece 
were,  in  many  cases,  governments  arrogated  by  vio- 
lence. If  the  number  of  ruling  aristocrats  was  very 
small,  the  government  was  called  an  oligarchy. 
Aristotle  says  that  in  democracies  the  ''dema- 
gogues lead  the  people  to  place  themselves  above 
the  laws,  and  divide  the  people,  by  constantly 
speaking  against  the  richj  and  in  oligarchies  the 
rulers  always  speak  in  the  interest  of  the  rich. 
At  present,"  he  says,  "the  rulers,  in  some  oligar- 
chies, take  an  oath,  'And  I  will  be  hostile  to  the 
people,  and  advise,  as  much  as  is  in  my  power,  what 
may  be  injurious  to  them."*  (Politics,  v.  ch.  9.) 
There  are  circumstances  which  may  make  an  aris- 
tocracy unavoidable;  but  it  has  always  this  inherent 
deficiency,  that  the  body  of  aristocrats,  being  set 
apart  from  the  people  indeed,  yet  not  sufficiently 
so,  as  the  monarch  is  (who,  besides,  being  but  one, 
must  needs  rely  on  the  classes  beneath  him),  shows 
its^lt' severe  and  harsh  so  soon  as  the  people  become 
a  substantial  portion  of  the  community.  The  strug- 
gle between  the  aristocratic  and  the  democratic  ele- 
ment is  a  prominent  feature  of  the  middle  ages;  and 
at  a  later  period  it  is  equally  remarkable  that  the 
crown,  in  almost  every  country  of  the  European  con- 
tinent, waged  war,  generally  with  the  assistance  of 
the  commonalty,  with  the  privileged  class,  or  aristo- 
cracy. The  real  aristocracy  is  that  type  of  govern- 
ment which  has  nearly  entirely  vanished  from  ourcis- 
Caucasian  race ;  although  the  aristocratic  element 
is  found,  like  the  democratic  element,  in  various 
degrees,  in  most  of  the  existing  governments.  The 
term  aristocracy  is  at  present  frequently  used  for 
the  body  of  privileged  persons  in  the  government 
of  any  institution, — for  instance,  in  the  church.  In 
the  first  French  Revolution,  Aristocrat  came  to  mean 
any  person  not  belonging  to  the  levellers,  and  whom 
the  latter  desired  to  pull  down.  The  modern  French 
communists  use  the  slang  term  Aristo  for  aristocrat. 
The  most  complete  and  consistently  developed  aris- 
tocracy in  history  was  the  Republic  of  Venice, — a 
government  considered  by  many  early  publicists 
as  a  model :  it  illustrated,  however,  in  an  eminent 
degree,  the  fear  and  consequent  severity  inherent 
in  aristocracies.  See  Government;  Absolutism; 
Monarchy. 

ARISTODEMOCRACY.  A  form  of 
government  where  the  power  is  divided  be- 
tween the  great  men  of  the  nation  and  the 

people. 

ARIZONA.  One  of  the  territories  of  the 
United  States. 

The  organic  act  is  the  act  of  congress  Feb.  24, 
3863,  12  U.  S.  Stat,  at  Large,  664.  By  this  act,  the 
territory  embraces  **all  that  part  of  the  territory 
of  New  Mexico  situated  west  of  a  line  running  due 
south  from  the  point  where  the  southwest  corner 
of  the  territory  of  Colorado  joins  the  northern 
boundary  of  the  territory  of  New  Mexico  to  the 
southern  boundary  of  the  territory  of  New  Mexico." 
The  frame  of  government  is  the  same  as  that  of 
New  Mexico,  except  that  slavery  is  expressly  pro- 
hibited; and  the  laws  of  New  Mexico  are  extended 
to  this  territory,  except  those  recognizing  the  rela- 
tion of  master  and  slave.     See  New  Mexico. 

ARKANSAS  One  of  the  United  States 
of  America  ;  admitted  into  the  Union  by  act 
of  congress  of  June  15,  1836. 


It  was  formed  of  part  of  the  Louisiana  Territory 
purchased  by  the  United  States  of  France,  by  treaty 
of  April  30,  1803.  By  act  of  congress  of  March 
2, 1819,  a  separate  territorial  government  was  esta- 
blished for  Arkansas.    3  Stat,  at  Large,  493. 

On  the  30th  of  January,  1836,  the  state  constitu- 
tion was  adopted  by  a  convention,  and  was  not  sub- 
mitted to  a  vote  of  the  people  for  ratification. 

It  contains  a  preamble  setting  forth  the  name 
and  style  of  the  state  as  The  State  of  Arkansas ;  a 
bill  of  rights  enumerating  and  securing  many  rights 
to  the  people,  in  whom  all  power  is  declared  to  in- 
here. 

2.  Free  white  male  citizens  of  the  United  States 
of  the  age  of  twenty-one  and  upwards,  who  have 
been  citizens  of  the  state  six  months,  are  entitled. 
to  vote;  but  soldiers,  seamen,  and  marines  in  the 
army  or  navy  of  the  United  States  are  excluded 
from  the  right.  All  voting  is  to  be  by  ballot ;  and 
elections  are  held  every  two  years  on  the  first 
Monday  in  August.  Gould,  Dig.  c.  62.  The  electors 
are  privileged  from  arrest,  except  for  treason,  felony, 
or  breach  of  the  peace,  while  attending,  going  to, 
and  returning  from  elections.  Public  defaulters  are 
ineligible  to  any  office. 


The  Legislative  Power. 

3.  The  Senate  is  to  consist  of  not  less  than  fifteen 
nor  more  than  thirty-three  members,  chosen  every 
four  years  by  the  qualified  electors  of  the  several 
districts  from  among  the  free  white  male  citizens 
of  the  United  States,  thirty  years  of  age,  who  have 
been  inhabitants  of  the  state  one  year  and  are 
actual  residents  of  the  districts  for  which  they  are 
chdsen. 

The  senators,  on  their  first  meeting,  were  divided 
by  lot  into  two  classes,  in  order  that  one  class 
might  be  elected  every  two  years. 

The'  state  is  to  be  divided,  from  time  to  time,  into 
senatorial  districts,  based  upon  the  free  white  male 
inhabitants,  so  that  each  senator  may,  as  nearly  as 
practicable,  represent  an  equal  number. 

Provision  is  to  be  made  by  law  for  taking  an 
enumeration  of  the  inhabitants  every  four  years, 
commencing  on  the  1st  of  January,  1838;  and  the 
senatorial  districts  are  to  be  arranged  by  the  gene- 
ral assembly  at  its  first  meeting  after  each  enu- 
meration. 

The  ratio  of  representation  in  the  senate  is  to  be 
fifteen  hundred  white  male  inhabitants  to  each 
senator,  until  the  senators  amount  to  twenty-five, 
when  the  ratio  is  to  be  increased,  without  increas- 
ing the  senators,  until  the  population  of  the  state 
amounts  to  five  hundred  thousand,  when  the  sena- 
tors may  be  increased,  and  divided  again  into 
classes,  by  lot,  as  above  provided. 

4.  T'he  HovBe  of  Jiepresentativea  is  to  consist  of 
not  less  than  fifty-four  nor  more  than  one  hundred 
representatives,  chosen  every  second  year,  by  the 
qualified  electors  of  the  several  counties,  from 
among  the  free  white  male  citizens  of  the  United 
States,  above  the  age  of  twenty-five  years,  who 
have  resided  in  the  state  one  year  at  least  and  are 
actual  residents  of  the  counties  for  which  they  are 
chosen,  apportioned  among  the  several  counties 
according  to  the  number  of  white  male  inhabitants 
therein,  taking  five  hundred  as  the  ratio,  until  the 
number  of  representatives  amounts  to  twenty-five; 
when  they  shall  not  be  further  increased  until  the 
population  of  the  state  amounts  to  five  hundred 
thousand.  Provided,  that  each  county  organized 
when  the  constitution  was  adopted  shall  be  entitled 
to  one  representative,  though  its  population, may 
not  give  the  existing  ratio.  A  new  apportionment 
of  representatives  is  to  be  made  at  the  first  session 
of  the  general  assembly  after  each  enumeration  of 
the  population. 

5.  The  general  assembly  meets  biennially 
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Vacancies  in  either  house  are  filled  by  writs  of 
election,  issued  by  the  governor.  No  person  hold- 
ing any  lucrative  office  under  the  United  States,  or 
state,  except  militia  officers,  justices  of  the  peace, 
postmasters,  and  judges  of  the  county  court,  is 
eligible  to  a  seat  in  either  house. 

Sections  fifteen,  sixteen,  and  seventeen  contain 
the  usual  provisions  for  regulation  of  the  conduct 
of  the  members,  by  the  two  houses,  publication  of 
proceedings,  and  open  sessions. 

Bills  may  originate  in  either  house  and  be  amend- 
ed or  rejected  in  the  other;  and  every  bill  must 
be  read  on  three  diflferent  days,  in  each  house,  un- 
less two-thirds  of  the  house  dispense  with  the  rule. 
Every  bill,  having  passed  both  houses,  must  be 
signed  by  the  president  of  the  senate  and  speaker 
of  the  house  of  representatives. 

Elections  by  the  joint  or  concurrent  vote  of  both 
houses,  or  the  separate  vote  of  either  house,  must 
be  viua  uoce,  and  the  vote  entered  on  the  journal. 

G>  Senators  and  representatives  are  privileged 
from  arrest,  except  in  cases  of  treason,  felony,  or 
breach  of  the  peace,  daring  the  session  of  the  gene- 
ral assembly,  and  for  fifteen  days  before  the  com- 
mencement and  after  the  termination  thereof;  and 
for  any  speech  or  debate  in  either  house  they  are 
not  to  be  questioned  in  any  other  place.  They  are 
to  receive  compensation  from  the  public  treasury 
for  their  services,  which  may  be  increased  or  di- 
minished ;  but  no  alteration  thereof  shall  take  effect 
during  the  session  at  which  it  is  made. 

The  general  assembly  must  direct,  by  law,  in 
what  courts  and  in  what  manner  suits  may  be 
brought  against  the  state.  They  can  pass  no  bill 
of  divorce,  but  may  direct  the  manner  in  which 
divorces  may  be  obtained  in  the  courts. 

T.  They  may  prohibit  the  introduction  into  the 
state  of  slaves  guilty  of  high  crimes  in  other  states 
or  territories, — also,  the  introduction  of  slaves  for 
speculation,  or  as  trade  or  merchandise, — but  shall 
have  no  power  to  prevent  emigrants  to  the  state 
from  bringing  with  them  such  persons  as  are 
deemed  slaves  by  the  laws  of  any  one  of  the  United 
States.  They  have  power  to  oblige  the  owners  of 
slaves  to  treat  them  with  humanity;  and  in  the 
prosecution  of  slaves  for  crime,  they  are  not  to  be 
deprived  of  an  impartial  jury,  and,  when  convicted 
of  a  capital  offence,  must  suffer  the  same  degree  of 
punishment  as  would  be  inflicted  on  a  free  whito 
person,  and  no  other;  and  the  courts  before  whnm 
slaves  are  tried  shall  assign  them  counsel  for  their 
defence.  The  general  ussembly  his  no  power  to 
pass  laws  for  the  emancipation  of  slaves  without 
the  consent  of  the  owners,  but  may  pass  laws  to 
permit  the  owners  to  emancipate  them,  saving  the 
rights  of  creditors  and  preventing  them  from  be- 
comiug  a  public  charge. 

8,  The  principal  executive  officers,  the  judges  of 
all  of  the  courts,  and  prosecuting  atborneys,  are  sub- 
ject to  impeachment  for  misdemeanor  i>i  office. 

Impaaohments  are  to  be  preferred  by  the  house 
and  tried  by  the  senate.  When  the  governor  is  tried, 
the  chief  justice  of  the  supreme  court  is  to  preside. 

The  appointment  of  officers  not  otherwise  di- 
rected by  the  constitution  is  to  be  made  in  such 
manner  as  may  be  prescribed  by  law;  and  all  officers 
must  take  an  oath  or  affirmation  to  support  the 
constitution  of  the  United  States,  and  of  the  state, 
and  to  demean  themselves  faithfnlly  in  office. 

The  territory  of  existing  counties  is  not  to  be  re- 
duced by  the  establishment  of  new  ones  to  less 
than  nine  hundred  square  miles,  nor  the  population 
to  less  than  the  ratio  of  representation  in  the  house; 
and  no  new  county  is  to  be  formed  with  less  than 
that  quantity  of  territory  or  number  of  population. 

9.  It  is  provided  that  the  style  of  the  laws  phall 
b%  "Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Arkansas." 

Amendments  to  the  constitution  may  be  proposed 
by  a  vote  of  two-thirds  of  each  house,  at  one  ses- 


sion, published  in  all  the  newspapers  of  the  state 
three  times,  twelve  months  before  the  next  general 
election,  and  ratified  at  the  next  session  by  a  like 
vote  of  each  house.  The  amendments,  when  pre- 
pared and  when  ratified,  must  be  read  in  eiich 
house  on  three  several  days,  and  the  veto  taken  by 
yeas  and  nays.  But  the  bill  of  rights  cannot  be 
thus  amended. 

The  Executive  Power. 

10.  The  Governor  is  elected,  at  the  time  and 
places  of  voting  for  representatives,  for  four  years 
from  installation,  and  holds  his  office  until  his  suc- 
cessor is  qualified,  but  is  not  eligible  for  more  than 
eight  years  in  imy  term  of  twelve.  He  must  be 
thirty  years  of  age,  a  native-born  citizen  of  the 
state  or  of  the  United  States,  or  a  resident  of 
Arkansas  ten  years  previous  to  the  adoption  of  the 
constitution,  if  not  a  native  of  the  United  States, 
and  must  have  been  a  resident  of  the  same  at  least 
four  years  next  before  his  election.  Ihe  person 
receiving  the  highest  number  of  votes  is  to  be  gov- 
ernor; and  if  two  or  more  receive  the  same  number, 
the  general  assembly  is  to  elect  one  by  joint  vote. 

11,  He  is  commander-in-chief  of  the  army  and 
militia  of  the  state,  except  when  called  into  the 
service  of  the  United  States ;  may  require  informa- 
tion in  writing  from  officers  of  the  executive  de- 
partment, relative  to  their  (jfficial  duties;  may  con- 
vene the  general  assembly,  by  proclamation,  on 
extraordinary  occasions,  at  the  seat  of  government, 
or  at  a  difi"erent  place,  if  that  shall  have  become 
dangerous,  since  the  last  adjournment,  from  an 
enemy  or  contagious  disease;  in  case  of  disagree- 
ment between  the  two  houses  with  respect  to  the 
time  of  adjournment,  may  adjourn  them  to  such  time 
as  he  may  think  proper,  not  beyond  the  day  of  the 
next  meeting  of  the  general  assembly;  shall  give 
them  information  of  the  state  of  the  government, 
and  recommend  to  their  consideration  such  mea- 
sures as  he  may  deem  expedient.  He  shall  take 
care  that  the  laws  are  faithfully  executed ;  in  crimi- 
nal and  penal  cases,  except  treason,  where  the 
consent  of  the  senate  is  required,  and  impeachment, 
has  power  to  grant  pardons  and  remit  fines,  under 
such  regulaticns  as  may  be  prescribed  by  law.  He 
is  the  keeper  of  the  seal  of  the  state.  All  commis- 
sions must  be  signed  by  him,  sealed  with  the  seal 
of  the  state,  and  attested  by  the  secretary  of  state. 
He  has  the  veto  power. 

12,  When  the  governor  is  impeached  or  absent 
from  the  state,  or  the  office  is  vacant,  provision  is 
made  for  the  president  of  the  senate  or  speaker  of 
the  houso  to  act  ns  governor.  If  the  vacancy  occur 
more  than  eighteen  months  before  the  expiration 
of  his  term,  it  is  filled  by  writ  of  election  to  be 
issued  by  the  acting  governor.  He  is  required  to 
reside  at  the  seat  of  government,  and  can  hold  no 
other  office,  civil  or  military,  while  governor.  Const. 
art.  5,  sect.  1-23. 

The  Auditor  and  Treasurer  are  elected  by  the 
general  assembly  for  the  term  of  two  years,  must 
keep  their  offices  at  the  seat  of  government,  and 
perform  such  duties  as  shall  be  prescribed  by  law. 

The  Judicial  Power. 

13.  The  Supreme  Court  is  composed  of  three 
judges,  one  of  whom  is  styled  chief  justice;  and 
two  of  them  constitute  a  quorum;  end  the  concur- 
rence of  two  is  necessary  to  a  decision,  except  in 
ca=es  otherwise  directed  by  the  constitution.  The 
supreme  court  hns  appellate  jurisdiction  only,  which 
is  coextensive  with  the  state,  under  such  restric- 
tions and  regulations  as  may  be  prescribed  by  law. 
It  has  a  general  superintending  control  over  all 
inferior  courts  of  law  and  equity,  and  has  power 
to  issue  writs  of  error  and  supersedeas,  certiorari 
and  habeas  corpus,  mavdamua  a.nd  quovHirranto,  and 
other  renied'al  writs,  and  to  hear  and  determine  the 
same.  wThe  judges  are  conservators  of  the  peace 
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oughout  the  state,  and  severally  have  power  to 
le  any  of  the  above-mentioned  writs. 
Che  judges  of  the  supreme  court  are  elected  by 
nt  vote  of  both  houses  of  the  general  assembly, 
I  hold  their  oflBces  for  the  term  of  eight  years 
m  the  date  of  their  commission,  and  until  their 
oessors  are  elected  and  qualified,  Amend.  Nov. 
1846;  and  must  be  at  least  thirty  years  of  age. 
eir  terms  were  so  arranged,  by  classification  of 
judges  first  elected,  as  to  cause  one  of  them  to 
chosen  every  fourth,  sixth,  and  eighth  year. 
is  court  appoints  its  own  clerk,  or  clerks,  for  the 
m  of  four  years. 

14,  The  Circuit  Court  is  composed  of  judges 
Eted  one  from  each  of  the  districts  into  which 
I  state  is  divided.  A  judge  must  be  twenty -five 
irs  old,  at  least,  and  must  be  and  continue  a  resi- 
it  of  the  district  during  his  term. 

Fudges  of  the  circuit  courts  may  temporarily  ex- 
mge  circuits  or  hold  courts  for  each  other,  under 
ih  regulations  as  may  be  pointed  out  by  law. 
The  general  assembly  has  power  to  compel 
im  to  interchange  circuits,  either  temporarily  or 
rmanently,  under  such  regulations  as  may  be 
>vided  by  law,  Ami;nd.  1846. 
This  court  has  original  jurisdiction  over  all 
minal  cases  not  otherwise  provided  for  by  law, 
i  exclusive  original  jurisdiction  of  all  crimes 
ounting  to  felony  at  the  common  law,  and  orl- 
lal  jurisdiction  of  all  civil  cases  which  are  not 
jnizable  before  justices  of  the  peace,  until  other- 
36  directed  by  the  general  assembly,  and  ori- 
Lal  jurisdiction  in  all  matters  of  contract  where 
)  sum  in  controversy,  exclusive  of  interest  (1 
k.  275),  is  over  one  hundred  dollars.  It  holds  its 
ms  at  such  place  and  times  in  each  county  as 
ected  by  law. 

15,  It  exercises  a  superintending  control  over  the 
inty  courts  and  justices  of  the  peace  in  each 
inty  in  their  respective  circuits,  and  has  power 
Issue  all  the  necessary  writs  to  carry  into  cfi"ect 
lir  general  and  specific  powers. 

Until  the  general  assembly  deem  it  expedient 
establish  courts  of  chancery,  the  circuit  courts 
ire  jurisdiction  in  matters  of  equity,  subject  to 
3eal  to  the  supreme  court  in  such  manner  as  may 
prescribed  by  law. 

A.  county  court,  to  be  holden  by  the  justices  of 
I  peace,  is  established  in  each  county,  which  has 
[■isdietion  in  all  matters  relating  to  county 
:es,  disbursements  of  money,  for  county  pur- 
ses, and  in  every  other  case  that  may  be  neces- 
y  to  the  internal  improvement  and  local  con- 
ns of  the  respective  counties. 
tfi.    A  preaidiny  Judge  of   this  court  is  elected 

the  qualified  voters  of  each  county  for  the 
m  of  two  years,  who,  in  addition  to  the  duties 
it  may  be  required  of  him  by  law  as  such  pre- 
ing  judge,  shall  be  a  judge  of  the  court  of  pro- 
be, and  have  such  jurisdiction  in  matters  relative 
the  estates  of  deceased  persons,  executors,  ad- 
nistrators,  and  guardians,  as  may  be  prescribed 

law,  until  otherwise  directed  by  the  general 
lembly. 

A  prosecuting  attorney  for  the  state  is  elected  by 
1  qualified  voters  of  each  judicial  circuit,  who 
itinues  in  office  for  two  years,  who  must  reside 
thin  the  circuit  for  which  he  was  elected;  and, 
his  failure  to  attend  and  prosecute  according  to 
f,  the  court  may  appoint  an  attorney  pro  tern, 
e  attorney  for  the  circuit  in  which  the  supreme 
irt  holds  its  terms  acts  as  attorney -general, 
nst.  art.  6,  sect.  13.  Amend.  1848. 
IT.  Justices  of  the  peace  are  elected  for  the  term 
two  years,  by  the  qualified  voters  residing  in  each 
rnship,  for  the  respective  townships.  For  every 
y  voters  there  may  be  elected  one  justice  of  the 
ice;  provided  that  each  township,  however  small, 
ill  have  two  justices  of  the  peace.  They  are 
be  commissioned  by  the  governor,  and*  reside 


in  the  townships  for  which  they  were  elected.  They 
have  individually,  or  two  or  more  of  them  jointly 
exclusive  original  jurisdiction  in  all  matters  of  con- 
tract, except  in  actions  of  covenant,  where  the  sum 
in  controversy  is  an  hundred  dollars  or  less,  exclu- 
sive of  interest.  They  have  in  no  case  jurisdiction 
to  try  and  determine  any  criminal  case  or  penal 
ofi'ence  against  the  state,  but  may  sit  as  examining 
courts,  and  commit,  discharge,  or  recognize  to  the 
court  having  jurisdiction,  for  further  trial,  offenders 
against  the  peace.  For  the  foregoing  purposes  they 
have  power  to  issue  all  the  necessary  process.  They 
shall  also  have  power  to  bind  to  keep  the  peace,  ojf 
for  good  behavior. 

18-  No  person  who  denies  the  being  of  God  can 
hold  any  office  in  the  civil  department  of  the  state, 
nor  be  allowed  his  oath. 

The  person  of  the  debtor,  except  where  there  is 
strong  presumption  to  fraud,  is  neither  to  be  im- 
prisoned nor  continued  in  prison  after  delivering 
up  his  estate  for  the  benefit  of  his  creditors  in  sucfi 
manner  as  may  be  prescribed  by  law. 

No  bank  or  banking  institution  shall  be  hereafter 
incorporated  or  established  in  this  state.  Amend. 
1846. 

AHLES.     Earnest. 

Used  in  Yorkshire  in  the  phrase  Arlea-penny, 
Gowel.  In  Scotland  it  has  the  same  signification. 
Bell,  Diet. 

ARM  OP  THE  SEA.  A  portion  of  the 
sea  projecting  inland,  in  which  the  tide  ebbs 
and  flows. 

It  includes  bays,  roads,  creeks,  coves,  ports, 
and  rivers  where  the  water  flows  and  reflows. 
An  arm  of  the  sea  is  considered  as  extend- 
ing as  far  into  the  interior  of  a  country  as 
the  water  of  fresh  rivers  is  propelled  back- 
ward by  the  ingress  and  pressure  of  the  tide. 
Angell,  Tide  Wat.  2d  ed.  73;  7  Pet.  324; 
2  Dougl.  441;  6  Clark  &  F.  Hou.  L.  628;  01c. 
Adm.  18.  See  Creek;  Haven;  Navigable; 
Port;  Reliction;  River;  Road. 

ARMA  MOLTJTA  (Lat.).  Sharp 
weapons;  weapons  which  cut,  as  distin- 
guished  from  those  which  bruise.     Gowel; 

Blount. 

ARMIGER  (Lat.).  An  armor-bearer ;  an 
esquire.  A  title  of  dignity  belonging  to 
gentlemen  authorized  to  bear  arms.  Kennett, 
Paroch.  Antiq. ;  Cowel. 

In  its  earlier  meaning,  a  servant  who  carried 
the  arms  of  a  knight.     Spelman,  Gloss. 

A  tenant  by  scutage;  a  servant  or  valet; 
applied,  also,  to  the  higher  servants  in  con- 
vents.    Spelman,  Gloss. ;  Whishaw. 

ARMISTICE.  A  cessation  of  hostilities 
between  belligerent  nations  for  a  consider- 
able time. 

It  is  either  partial  and  local,  or  general. 
It  differs  from  a  mere  suspension  of  arms, 
which  takes  place  to  enable  the  two  armies 
to  bury  their  dead,  their  chiefs  to  hold  con- 
ferences or  pourparlers,  and  the  like.  Vattel, 
Droit  des  Gens,  1.  3,  c.  16,  §  233.  The  terms 
truce  and  armistice  are  sometimes  used  in 
the  same  sense.     See  Truce. 

ARMS.  Any  thing  that  a  man  wears  for 
his  defence,  or  takes  in  his  hands,  or  uses  in 
his  ang;er,  to  cast  at  or  strike  at  another. 
Coke,  Litt.  161  6,  162  a;  Crompton,  Just.  P. 
65;  Cunningham,  Diet. 
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The  constitution  of  the  United  States,  Amend, 
art.  2,  declq.res  that,  "  a  well-regulated  militia  being 
necessary  to  the  security  of  a  free  state,  the  right 
of  the  people  to  keep  and  bear  arms  shall  nut 
be  infringed."  In  Kentucky,  a  statute  "to  pre- 
vent persons  from  wearing  concealed  arms"  has 
been  declared  to  be  unconstitutional,  2  Litt.  Ky. 
9ii ;  while  in  Indiana  a  similar  statute  has  been 
holden  valid  and  constitutional.  3  Blackf.  Ind. 
229.  See  Story,  Const.  ?|  1889,  1890  j  American 
Citizen,  176;  1  Tucker,  Blackst.  Comm.,  App.  300  ; 
Rawle,  Const.  125. 

Signs  of  arms,  or  drawings,  painted  on 
shields,  banners,  and  the  lilce. 

The  arnis  of  the  United  States  are  de- 
scribed in  the  resolution  of  congress  of  June 
20,  1782. 

ARPENNUS.  A  measure  of  land  of, 
uncertain  amount.  It  was  called  arpent 
also.     Spelman,  Gloss.;  Cowel. 

In  French  Laiw  A  measure  of  different 
amount  in  each  of  the  sixty-four  provinces. 
Guyot,  R6pert.,  Arpenteur. 

The  measure  was  adopted  in  Louisiana.  6 
Pet.  763. 

ARPENT.  A  quantity  of  land  contain- 
ing a  French  acre.  4  Hall,  Law  Journal,  518. 

ARPENTATOR.  A  measurer  or  sur- 
veyor of  land. 

ARRA.  In  Civil  Law.  Earnest;  evi- 
dence of  a  completed  bargain. 

Used  of  a  contract  of  marriage,  as  well  as  any 
other.    Spelled,  also,  Arrha,  Arrte.     Calvinus,  Lex. 

ARRAIGN.  To  call  a  prisoner  to  the 
bar  of  the  court  to  answer  the  matter  charged 
in  the  indictment.  2  Hale,  PI.  Or.  216.  To 
set  in  order.  An  assize  may  be  arraigned. 
Littleton,  §  242;  3  Mod.  273;  Termes  de  la 
Ley;  Cowel. 

ARRAIGNMENT.  In  Criminal  Prac- 
tice. Calling  the  defendant  to  the  bar  of 
the  court,  to  answer  the  accusation  contained 
in  the  indictment. 

The  first  step  in  the  proceeding  consists 
in  calling  the  defendant  to  the  bar  by  his 
name,  and  commanding  him  to  hold  up  his 
hand. 

This  is  done  for  the  purpose  of  completely  iden- 
tifying the  prisoner  as  the  person  named  in  the  in- 
dictment. The  holding  up  his  hand  is  not,  however, 
indispensable ;  for  if  the  prisoner  should  refuse  to 
do  so,  he  may  be  identified  by  any  admission  that 
he  is  the  person  intended.  1  W.  Blackst.  33.  See 
Archbold,  Crim.  Plead.  1859  ed.,  128. 

The  second  step  is  the  reading  the  indict- 
ment to  the  accused  person. 

This  is  done  to  enable  him  fully  to  understand  the 
charge  to  be  produced  against  him.  The  mode  in 
which  it  is  read  is,  after  saying,  "A  B,  hold  up 
your  hand,"  to  proceed,  *'you  stand  indicted  by 
the  name  of  A  B,  late  of,  &c.,  for  that  you,  on, 
Ac,"  and  then  go  through  the  whole  of  the  indict- 
ment. 

The  third  step  is  to   ask  the  prisoner, 

How  sa  '     -- 

guilty?" 

Upon  this,  if  the  prisoner  confesses  the  charge, 
and  it  appears  to  the  satisfaction  of  the  judge  that 
he  rightly  comprehends  the  effect  of  his  plea,  the 
confession  is  reoordedj  and  nothing  further  is  done 


"  How  say  you 
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are  you  guilty,  or  not 


till  judgment.  If,  on  the  contrary,  he  answers,  "Not 
guilty,"  that  plea  is  entered  for  him,  and  the  clerk 
or  attorney-general  replies  that  he  is  guilty ;  when 
an  issue  is  formed.     1  Mass.  95. 

If  the  defendant,  when  culled  upon,  makes  no 
answer,  and  it  is  a  matter  of  doubt  whether  or  not 
he  is  mute  of  malice,  the  court  may  direct  a  jury 
to  be  forthwith, impanelled  and  sworn,  to  try  whe- 
ther the  prisoner  is  mute  of  malice  or  ex  visita- 
tione  jDeij'  and  such  jury  may  consist  of  any  twelve 
men  who  may  happen  to  be  present.  If  a  person 
is  found  tp  be  mute  ex  viaitatione  Dei,  the  court  in 
its  discretion  will  use  such  means  as  may  be  suf- 
ficient to  enable  the  defendant  to  understand  the 
charge  and  make  his  answer;  and  if  this  is  found 
impracticable,  a  plea  of  not  guilty  will  be  entered, 
and  the  trial  proceed.  But  if  the  jury  return  a 
verdict  that  he  is  mute  fraudulently  and  wilfully, 
the  court  will  pass  sentence  as  upon  a  conviction. 
1  Mass.  103;  13  id.  299;  9  id.  402;  10  Meto. 
Mass.  222;  Archbold,  Crim.  Plead,  14th  Lond.  ed. 
129;  Carrington,  Crim.  Law,  67;  3  Carr.  <t  K. 
121;  Roscoe,  Crim.  Ev.  4th  Lond.  ed.  215.  See 
the  case  of  a  deaf  person  who  could  not  be  induced 
to  plead,  1  Leach,  Cr.  Cas,  4th  ed.  451 ;  of  a  person 
deaf  and  dumb,  1  Leach,  Cr.  Cas.  4th  ed.  102 ;  14 
Mass.  207;  7  Carr.  &,  P.  303;  6  Cox,  Cr.  Cas.  386; 
3  Carr.  &  K.  328. 

ARRAMEITR.  An  ancient  officer  of  a 
port,  whose  business  was  to  load  and  unload 
vessels. 

There  were  formerly,  in  several  ports  of  Guy  enne, 
certain  ofilcers,  called  arrameui-a,  or  stowers,  who 
were  master-carpenters  by  profession,  and  were 
paid  by  the  merchants,  who  loaded  the  ship.  Their 
business  was  to  dispose  right,  and  stow  closely,  all 
goods  in  casks,  hales,  boxes,  bundles,  or  otherwise; 
to  balance  both  sides,  to  fill  up  the  vacant  spaces, 
and  manage  every  thing  to  the  best  advantage. 
It  was  not  hut  that  the  greatest  part  of  the  ship's 
crew  understood  this  as  well  as  these  stowers,  but 
they  would  not  meddle  with  it,  nor  undertake  it, 
to  avoid  falling  under  the  merchant's  displeasure, 
or  being  accountable  for  any  ill  accident  that 
might  happen  by  that  means.  There  were  also 
aacqitiera,  who  were  very  ancient  ofilcers,  as  may 
be  seen  in  the  Theodosian  code.  Union  de  Scaccariia 
Purtua  Jiumte,  lib.  14.  Their  Misiness  was  to  load 
and  unload  vessels  loaded  with  salt,  corn,  or  fish, 
to  prevent  the  ship's  crew  defrauding  the  merchant 
by  false  tale,  or  cheating  him  of  his  merchandise 
otherwise.     1  Pet.  Adm.  App.  xxv. 

ARRAS.  In  Spanish  Law.  The  dona- 
tion which  the  husband  makes  to  his  wife,  by 
reason  or  on  account  of  marriage,  and  in  con- 
sideration of  the  dote,  or  portion,  which  he 
receives  from  her.  Aso  &  Man.  Inst.  b.  I,  t. 
7,  c.  3. 

The  property  contributed  by  the  husband 
ad  sustinenda  onera  matrimonii  (for  bearing 
the  expenses). 

The  husband  is  under  no  obligation  to  give  arras ; 
but  it  is  a  donation  purely  voluntary.  He  is  not 
permitted  to  give  in  arraa  more  than  a  tenth  of 
his  property.  The  nrraa  is  the  exclusive  property 
of  the  wife,  subject  to  the  husband's  usufruct 
during  his  life.     Burge,  Confl.  Laws,  417. 

ARRAY.  In  Practice.  The  whole 
body  of  jurors  summoned  to  attend  a  court, 
as  they  are  arrayed  or  arranged  on  the  panel. 
See  Challenges;  Dane,  Abr.  Index;  1  Chitty, 
Cr.  Law,  536 ;  Oomyns,  Dig.  Challenge,  B. 

ARREARAGES.     Arrears. 

ARREARS  (Fr.).  The  remainder  of  an 
account  or  sum  of  money  in  the  hands  of  an 
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accountant.  Any  money  due  and  unpaid  at 
a  given  time.     Cowel ;  Spelman,  Gloss. 

ARRSCT.  To  accuse.  Arrectaii,  those 
accused  or  suspected. 

ARREST  (Fr.  arrSter,  to  stay,  to  stop, 
to  detain).  To  deprive  a  person  of  his 
liberty  by  legal  authority.  The  seizing  a 
person  and  detaining  him  in  the  custody  of 
the  law. 

As  ordinarily  used,  the  terms  arrest  and  attach- 
ment coincide  in  meaning  to  some  extent;  though  in 
strictness,  as  a  distinction,  an  arrest  may  be  said  to 
be  the  act  resulting  from  the  service  of  an  attach- 
ment. And  in  the  more  extended  sense  which  is 
sometimes  given  to  attachment,  including  the  act 
of  taking,  it  would  seem  to  differ  from  arrest  in 
that  it  ia  more  peculiarly  applicable  to  a  taking  of 
property,  while  arreat  is  more  commonly  used  in 
speaking  of  persons. 

The  terms  are,  however,  often  interchanged  when 
speaking  of  the  taking  a  man  by  virtue  of  legal 
authority.  Arrest  is  also  applied  in  some  instances 
to  a  seizure  and  detention  of  personal  chattels,  es- 
pecially of  ships  and  vessels;  but  this  use  of  the 
term  is  not  common  in  modern  law. 

In  Civil  Practice.  The  apprehension  of 
a  person  by  virtue  of  a  lawful  authority  to 
answer  the  demand  against  him  in  a  civil 
action. 

2.  One  of  the  means  which  the  law  gives 
the  creditor  to  secure  the  person  of  his  debtor 
while  the  suit  is  pending,  or  to  compel  him 
to  give  security  for  his  appearance  after 
judgment.  La.  Civ.  Code,  art.  211.  Acts 
which  amount  to  a  taking  into  custody  are 
necessary  to  constitute  an  arrest;  but  there 
need  be  no  actual  force  or  manual  touching 
the  body:  it  is  enough  if  the  party  be  within 
the  power  of  the  officer  and  submit  to  the 
arrest,  Cas.  temp.  Hardw.  301;  5  Bos.  &  P. 
211;  Buller,  Nisi  P.  62;  2  N.  H.  318;  8 
Dan.  Ky.  190;  3  Harr.  Del.  416;  1  Harp. 
So.  C.  453;  8  Me.  127;  1  Wend.  N.  Y.  215; 
2  Blackf.  Ind.  294 ;  but  mere  words  without 
submission  are  not  sufficient.  2  Hale,  PI. 
Cr.  129  ;  13  Ark.  79  ;  13  Ired.  No.  C.  448. 

Who  to  be  made  by.  It  must  be  made  by 
an  officer  having  proper  authority.  This  is, 
in  the  United  States,  the  sheriff,  or  one  of  his 
deputies,  general  or  special,  see  United 
States  Digest,  Sheriff',  and  the  statutes  of  the 
various  states ;  or  by  a  mere  assistant  of  the 
officer,  if  he  be  so  near  as  to  be  considered  as 
acting,  though  he  do  not  actually  make  the 
arrest.     Cowp.  65. 

The  process  of  the  United  States  courts  is 
executed  by  a  marshal.  As  to  the  power  of 
a  sergeant-at-arms  of  a  legislative  body  to 
arrest  for  contempt  or  other  causes,  see  1  Kent, 
Comm.  10th  ed.  253,  and  notes;  Bost.  Law 
Rep.  May,  1860. 

3.  Who  is  liable  to.  All  persons  found 
within  the  jurisdiction  are  liable  to  arrest, 
with  the  exception  of  certain  specified  classes, 
including  administrators  in  suits  on  the  in- 
testate's promises.  Mete.  Yelv.  63;  see  1 
Term,  16 ;  ambassadors  and  their  servants,  1 
Barnew.  &  C.  554;  3  Dowl.  &  R.  25,  833;  4 
Sandf.  N.  Y.  619;  attornei/s  at  law;  barristers 
attending  court  or  on  circuit,  1  IL  Blackst. 


636;  see  19  Ga.  608;  bail  attending  court  as 
such,  1  H.  Blackst.  636;  1  Maule  &  S.  538; 
bankrupts  until  the  time  for  surrender  ia 
passed,  and  under  some  other  circumstances, 
8  Term,  475,  534;  bishops, — not  so  in  itie 
United  States,  however:  consuls-general,  9 
East,  447,  though  doubtful,  and  the  privilege 
does  not  extend  to  consuls,  1  Taunt.  106;  3 
Maule  &  S.  284;  clergymen,  while  performing 
divine  service.  Bacon,  Abr.  Trespass;  electors 
attending  a  public  election ;  executors  sued  on 
the  testator's  liability ;  heirs  sued  as  such ;  hun- 
dredors  sued  as  such  ;  insolvent  debtors  lawfully 
discharged,  3  Maule  &  S.  595 ;  19  Pick.  Mass. 
260;  and  see  4  Taunt.  631;  5  Watts,  Penn. 
141;  7  Mete.  Mass.  257;  not  when  sued  on 
subsequent  liabilities  or  promises,  6  Taunt. 
563 ;  see  4  Harr.  Del.  240 ;  Irish  peers,  stat. 
39  &  40  Geo.  III.  c.  67,  §4 ;  judges  on  pro- 
cess from  their  own  court,  8  Johns.  N.  Y.  38] ; 
1  Halst.  N.  J.  419;  marshal  of  the  King's 
Bench ;  married  women,  on  suits  arising  from 
contracts,  1  Term,  486;  6  id.  451;  7  'I aunt. 
55 ;  but  the  privilege  may  be  forfeited  by  her 
conduct,  1  Bos.  &  P.  8 ;  5  id.  380 ;  members 
of  congress  and  the  state  legislatures  while 
attending  the  respective  assemblies  to  which 
they  belong,  4  Dall.  Penn.  341 ;  4  Day,  Conn. 
133;  2  Bay,  So.  C.  406;  3  Gratt.  Va.  237; 
militia-vaen  while  engaged  in  the  performance 
of  military  duty ;  officers  of  the  army  and 
militia,  to  some  extent,  4  Taunt.  557 ;  but  see 
8  Term,  105 ;  1  Dall.  Penn.  295 ;  parties  to  a 
suit  attending  court,  11  East,  439;  Cose,  N. 
J.  142;  4  Call.  Va.  97;  2  Va.  Cas.  381;  4 
Dall.  Penn.  387;  6  Mass.  245,  264;  12  111. 
61 ;  5  Rich.  So.  C.  523 ;  1  Wash.  C.  C.  186 ;  1 
Pet.  C.  C.  41 ;  see  1  Brev.  No.  C.  167  ;  includ- 
ing a  court  of  insolvency,  2  Marsh.  57 ;  6 
Taunt.  336  ;  7  Ves.  312;  1  Vcs.  &  B.  316  ;  2 
Rose,  24 ;  5  Gray,  Mass.  538 ;  a  reference,  1 
Caines,  N.  Y.  115 ;  1  Rich.  So.  C.  194 ;  sol 
diers,  8  Dan.  Ky.  190 ;  3  Ga.  397  ;  soeereigiis, 
including,  undoubtedly,  governors  of  the 
states ;  the  Warden  of  the  Fleet ;  witnesses 
attending  a  judicial  tribunal,  1  Chitt.  679;  3 
Barnew.  &  Aid.  252 ;  3  East,  189 ;  7  Johns. 
N.  Y.  538 ;  4  Edw.  Ch.  N.  Y.  557 ;  3  Harr. 
Del.  517  ;  by  legal  compulsion,  6  Mass.  264 ;  9 
Serg.  &  R.  Penn.  147  ;  6  Cal.  32 ;  3  Cow.  N.  Y. 
381 ;  2  Penn.  N.  J.  516;  see  4  T.  B.  Mour. 
Ky.  540 ;  women,  Wright,  Ohio,  455  ;  and  per- 
haps other  classes,  under  local  statutes.  Refer- 
ence must  be  had  in  many  of  the  above 
cases  to  statutes  for  modifications  of  the  privi- 
lege. In  all  cases  where  the  privilege  at- 
taches in  consideration  of  an  attendance  at 
a  specified  place  in  a  certain  character,  it  in- 
cludes the  stay  and  a  reasonable  time  for 
foing  and  returning,  2  W.  Blackst.  1113; 
Dall.  Penn.  329 ;  2  Johns.  Cas.  N.  Y.  222; 
6  Blackf.  Ind.  278;  3  Harr.  Del.  517;  but 
not  including  delays  in  the  way,  3  Barnew.  & 
Aid.  252  ;  4  Dall.  Penn.  329 ;  or  deviations. 
19  Pick.  Mass.  260.     And  see,  beyond,  8. 

4.  Where  and  when  it  may  be  made.  An 
arrest  may  be  made  in  any  place,  except  in 
the  actual  or  constructive  presence  of  court, 
and  the  defendant's  own  house,   4  Black- 
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stone,  Comm.  288  ;  6  Taunt.  246  ;  Oowp.  1 ; 
and  even  there  the  officer  may  break  inner 
doors  to  find  the  defendant.  6  Johns.  N.  Y. 
352 ;  17  id.  127  ;  8  Taunt.  250 ;  Cowp.  2.  See 
10  Wend.  N.  Y.  300.  It  cannot  be  made  on 
Sunday  or  any  public  holiday.  Stat.  29  Car. 
II.  c.  7  ;  contra,  6  Blackf.  Ind.  447.  It  must 
generally  be  made  in  the  daytime. 

Discharge  from  arrest  on  mesne  process 
may  be  obtained  by  giving  sufficient  bail, 
which  the  officer  is  bound  to  take,  4  Taunt. 
669 ;  1  Bingh.  103 ;  3  Maule  &  S.  283  ;  6 
Term,  3'55  ;  15  East,  320;  but  when  the  arrest 
is  on  final  process,  giving  bail  does  not  au- 
thorize a  discharge. 

If  the  defendant  otherwise  withdraw  him- 
self from  arrest,  or  if  the  officer  discharge 
him  without  authority,  it  is  an  escape;  and  the 
sheriff  is  liable  to  the  plaintiff.  See  Escape. 
If  the  party  is  withdrawn  forcibly  from  the 
custody  of  the  officer  by  third  persons,  it  is 
a  rescue.     See  Rescue. 

And  other  extended  facilities  are  offered 
to  poor  debtors  to  obtain  a  discharge  under 
the  statutes  of  most  if  not  all  of  the  states  of 
the  United  States.  In  consequence,  except 
in  cases  of  apprehended  fraud,  as  in  the  con- 
cealment of  property  or  an  intention  to  ab- 
scond, arrests  are  infrequently  made.  See, 
as  to  excepted  cases,  19  Conn.  540 ;  28  Me. 
45. 

5>  Generally.  An  unauthorized  arrest,  as 
under  process  materially  irregular  or  in- 
formal, 26  N.  H.  268  ;  6  Barb.  N.  Y.  654 ;  1 
Hayw.  No.  C.  471 ;  5  Ired.  No.  C.  72;  11  id. 
242;  3  Harr.  &  M'H.  Md.  113;  3  Yerg. 
Tenn.  392  ;  36  Me.  366  ;  2  R.  1.  436 ;  1  Conn. 
40  ;  13  Mass.  286  ;  see  20  Vt.  321 ;  or  process 
issuing  from  a  court  which  has  no  general 
jurisdiction  of  the  subject-matter,  10  Coke, 
68;  Strange,  711;  2  Wils.  275,  384;  10 
Barnew.  &  C.  28 ;  8  Q.  B.  1020 ;  7  Carr.  &  P. 
542 ;  4  Mass.  497  ;  1  Gray,  Mass.  1 ;  2  Cush. 
Mass.  577 ;  4  Conn.  107 ;  7  id.  452 ;  11  id. 
95  ;  1  111.  18  ;  7  Ala.  518  ;  2  Fla.  171  ;  3  Dev. 
No.  C.  471 ;  4  B.  Monr.  Ky.  230 ;  21  N.  H. 
262  ;  9  Ga.  73  ;  37  Me.  130 ;  3  Cranch,  448  ; 
1  Curt.  C.  C.  311 ;  and  see  5  Wend.  N.  Y. 
170 ;  16  Barb.  N.  Y.  268 ;  5  N.  Y.  381 ;  3 
Binn.  Penn.  215  ;  but  if  the  failure  of  juris- 
diction be  as  to  person,  place,  or  process,  it 
must  appear  on  the  warrant,  to  have  this 
effect,  BuUer,  Nisi  P.  83  ;  5  Wend.  N.  Y.  175 ; 
3  Barb.  N.  Y.  17  ;  12  Vt.  661  ;  6  111.  401 ;  1 
Rich.  So.  C.  147 ;  2  J.  J.  Marsh.  Ky.  44 ;  1 
Conn.  40;  6  Blackf.  Ind.  249,  344;  3  Munf. 
Va.  458  ;  13  Mo.  171 ;  3  Binn.  Penn.  38  ;  8 
Mete.  Mass.  326;  1  R.  I.  464;  1  Mood.  281; 
3  Burr.  1766 ;  1  W.  Blaokst.  555 ;  or  arrest 
of  the  wrong  person,  2  Scott,  N.  s.  86  ;  1  Mann. 
&  G.  775;  2  Taunt.  400;  8  N.  H.  406;  4 
Wend.  N.  Y.  555  ;  9  id.  319 ;  6  Cow.  N.  Y. 
456 ;  7  id.  332,  renders  the  officer  liable  for 
a  trespass  to  the  party  arrested.  See  1  Ben- 
nett &  H.  Lead.  Crim.  Cas.  180-184. 

In  Criminal  Cases.  The  apprehending  or 
detaining  of  the  person  in  order  to  be  forth- 
coming to  answer  an  alleged  or  suspected 
crime. 

Vol.  I.— 10. 


The  word  arrest  is  said  to  be  more  properly  used 
in  civil  cases,  and  apprehension  in  criminal.  Thus, 
a  man  is  arrested  under  a  capias  ad  respondeixdvm , 
and  apprehended  under  a  warrant  charging  him 
with  larceny. 

6.  Who  may  make.  The  person  to  whom 
the  warrant  is  addressed  is  the  proper  person 
in  case  a  warrant  has  been  issued,  whether 
he  be  described  by  name,  Salk.  176;  24 
Wend.  N.  Y.  418 ;  2  Ired.  No.  C.  201,  or  by 
his  office.  1  Barnew.  &  C.  288  ;  2  Dowl.  &  R. 
444;  7  Exoh.  827  ;  6  Barb.  N.  Y.  654.     See 

1  Mass.  488.  But,  if  the  authority  of  the  war- 
rant is  insufficient,  he  may  be  liable  as  a 
trespasser.     See,  before,  9. 

7.  Any  peace  officer,  as  a  justice  of  the 
peace,  1  Hale,  PI.  Cr.  86  ;  sheriff,  1  Saund. 
77 ;  1  Taunt.  46 ;  coroner,  4  Blackstone, 
Comm.  292;  constable,  32  Eng.  L.  &  Eq.  783  ; 
36  N.  H.  246;  or  watchman,  3  Taunt.  14;  3 
Campb.  420,  may  without  a  warrant  arrest 
any  person  committing  a  felony  in  his  pre- 
sence, 6  Binn.  Penn.  318;  Sullivan,  Lect.  402; 

3  Hawkins,  PI.  Cr.  164,  or  committing  a 
breach  of  the  peace,  during  its  continuance 
or  immediately  afterwards,  1  Carr.  &  P.  40 ; 

4  id.  387  ;  6  id.  741 ;  32  Eng.  L.  &  Eq.  186  ; 
3  Wend.  N.  Y.  384 ;  1  Root,  Conn.  66 ;  2 
Nott  &,  M'C.  So.  C.  475  ;  1  Pet.  C.  C.  390;  or 
even  to  prevent  the  commission ;  and  such 
officer  may  arrest  any  one  whom  he  reason- 
ably suspects  of  having  committed  a  felony, 
whether  a  felony  has  actually  been  committed 
or  not,  3  Campb.  420 ;  5  Cush.  Mass.  281 ;  6 
Humphr.  Tenn.  63 ;  6  Binn.  Penn.  316 ;  3 
Wend.  N.  Y.  350;  1  N.  H.  54;  whether  act- 
ing on  his  own  knowledge  or  facts  communi- 
cated by  others,  6  Barnew.  &  C.  635  ;  but  not 
unless  the  offence  amount  to  a  felony.  1  Mood. 
Crim.  80  ;  5  Exoh.  378  ;  5  Cush.  Mass.  281 ; 
11  id.  246,  415.  See  Russ.  &  R.  329.  See 
Felony. 

8.  A  private  person  who  is  present  when 
a  felony  is  committed,  1  Mood.  93  ;  3  Wend. 
N.  Y.  353 ;  12  Ga.  293 ;  or  during  the  com- 
mission of  a  breach  of  the  peace,  10  Clark  & 
F.  Hou.  L.  28 ;  1  Crompt.  M.  &  R.  Exch.  757  ; 
25  Vt.  261,  may  and  should  arrest  the  felon, 
and  may  upon  reasonable  suspicion  that  the 
person  arrested  is  the  felon,  if  a  felony  has 
been  committed,  4  Taunt.  34,  35 ;  1  Price, 
Exch.  525;  but  in  defence  to  an  action  he 
must  allege  and  prove  the  offence  to  have 
been  committed,  1  Mees.  &  W.  Exch.  516 ;  2 
id.  ATI ;  10  id.  105  ;  2  Q.  B.  375  ;  11  id.  311 ; 
6  Carr.  &  P.  723,  684 ;  2  Bingh.  523  ;  6  Term, 
315 ;  6  Barnew.  &  C.  638 ;  3  Wend.  N.  Y. 
353  ;  5  Cush.  Mass.  281 ;  and  also  reasonable 
grounds  for  suspecting  the  person  arrested.  1 
Holt,  478 ;  3  Campb.  35  ;  4  Taunt.  34 ;  9  C. 
B.  141 ;  2  Q.  B.  169  ;  1  Term,  493  ;  5  Bingh. 
N.  C.  722 ;  1  Eng.  L.  &  Eq.  566 ;  25  id.  550 ; 
6  Barb.  N.  Y.  84 ;  9  Penn.  St.  137  ;  6  Binn. 
Penn.  316  ;  6  Blackf.  Ind.  406  ;  18  Ala.  195 ; 
6  id.  196 ;  5  Humphr.  Tenn.  357 ;  12  Pick. 
Mass.  324;  4  Wash.  C.  C.  82.  And  see  3 
Strobh.  So.  C.  546 ;  8  Watts  &  S.  Penn.  308; 

2  Carr.  &  P.  361.  565 ;  1  Bennett  &  H.  Lead. 
Cas.  143-157.    As  to  arrest  to  prevent  the 
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commiHsion  of  crimes,  see  2  Bos.  &  P.  260 ; 

9  Carr.  &  P.  262.  As  to  arrest  by  hue  and 
cry,  see  Hue  and  Get.  As  to  arrest  by  mili- 
tary ofScers,  see  7  How.  1. 

Who  liable  to.  Any  person  is  liable  to  ar- 
rest for  crime,  except  ambassadors  and  their 
servants.    3  Mass.  197  ;  4  id.  29 ;  27  Vt.  762. 

9.  When  and  where  it  may  be  made.  An 
arrest  may  be  made  at  night  as  well  as  by 
day ;  and  for  treason,  felony,  breach  of  the 
peace,  or  generally  for  an  indictable  offence, 
on  Sunday  as  well  as  on  other  days.  16  Mees. 
&  W.  172 ;  2  Ell.  &  B.  717  ;  13  Mass.  547  ; 
24  Me.  158.  And  the  officer  may  break  open 
doors  even  of  the  criminal's  own  house,  10 
Gush.  Mass.  501 ;  14  B.  Monr.  Ky.  305 ;  as 
may  a  private  person  in  fresh  pursuit,  under 
circumstances  which  authorize  him  to  make 
an  arrest.    4  Blackstone,  Gomm.  293. 

It  must  be  made  within  the  jurisdiction  of 
the  court  under  whose  authority  the  officer 
acts,  1  Hill,  N.  Y.  377  ;  2  Granch,  187 ;  8  Vt. 
194;  3  Harr.  Del.  416;  and  see  4  Maule 
&  S.  361 ;  1  Barnew.  &  C.  288  ;  and  jurisdic- 
tion for  this  purpose  can  be  extended  to 
foreign  countries  only  by  virtue  of  treaties  or 
express  laws  of  those  countries.  1  Bishop, 
Grim.  Law,  ^  598 ;  Wheaton,  Int.  Law,  177 ; 

10  Serg.  &  R.  Penn.  125 ;  12  Vt.  631 ;  1  "Woodb. 
&  M.  C.  0.  66 ;  1  Barb.  N.  Y.  248 ;  1  Park. 
Grim.  N.  Y.  108,  429.  And  see,  as  between  the 
states  of  the  United  States,  5  How.  215 ;  5 
Mete.  Mass.  536 ;  4  Day,  Gonn.  121 ;  B.  M. 
Gharlt.  Ga.  120  ;  2  Humphr.  Tenn.  258. 

10.  Manner  of  making.  An  officer  au- 
thorized to  make  an  arrest,  whether  by  war- 
rant or  from  the  circumstances,  may  use 
necessary  force,  9  Port.  Ala.  195 ;  3  Harr. 
Del.  568  ;  24  Me.  158  ;  35  id.  472  ;  16  Barb. 
N.  Y.  268  ;  4  Gush.  Mass.  60 ;  7  Blackf.  Ind. 
64 ;  2  Ired.  No.  G.  52  ;  4  Barnew.  &  0.  596 ; 
6  Dowl.  &  R.  623  ;  may  kill  the  felon  if  he 
cannot  otherwise  be  taken,  see  7  Garr.  &  P. 
140 ;  2  Mood.  &  R.  39 ;  and  so  may  a  pri- 
vate person  in  making  an  arrest  which  he  is 
enjoined  to  make,  4  Sharswood,  Blackst. 
Comm.  293  ;  and  if  the  officer  or  private  per- 
son is  killed,  in  such  case  it  is  murder. 

ARREST  OP  JUDGMENT.  In 
Practice.  The  act  of  a  court  by  which  the 
judges  refuse  to  give  judgment,  because  upon 
the  face  of  the  record  it  appears  that  the 
plaintiff  is  not  entitled  to  it. 

A  motion  for  arrest  of  judgment  must  be 
grounded  on  some  objection  arising  on  the 
face  of  the  record  itself;  and  no  defect  in 
the  evidence  or  irregularity  at  the  trial  can 
be  urged  in  this  stage  of  the  proceedings. 
But  any  want  of  sufficient  certainty  in  tne 
indictment,  as  in  the  statement  of  time  or 
place  (where  material),  of  the  person  against 
whom  the  offence  was  committed,  or  of  the 
facts  and  circumstances  constituting  the  of- 
fence, or  otherwise,  which  is  not  aided  by  the 
verdict,  is  a  ground  for  arresting  the  judg- 
ment. Although  the  defendant  himself  omits 
to  make  any  motion  in  arrest  of  judgment, 
the  court,  if  on  a  review  of  the  case  it  is  satis- 
fied that  the  defendant  has  not  been  found 


guilty  of  any  offence  in  law,  will  of  itself 
arrest  the  judgment.  1  East,  146.  Where  a 
statute  upon  which  an  indictment  is  founded 
was  repealed  after  the  finding  of  the  indict- 
ment, but  before  plea  pleaded,  the  court  ar- 
rested the  judgment.  18  Q.  B.  761 ;  DearsL 
Cr.  Gas.  3.  See  also  8  Ad.  &  E.  496 ;  1  Rush 
&R.  Cr.  Gas.  429;  11  Pick.  Mass.  350;  21 
id.  373;  6  Gush.  Mass.  465;  12  id.  501.  If 
the  judgment  is  arrested,  all  the  proceedings 
are  set  aside,  and  judgment  of  acquittal  is 
given;  but  this  will  be  no  bar  to  a  new  in- 
dictment.    Gomyns,  Dig.  Indictment,  N. 

ARRESTANDIS  BONIS  NE  DIS- 
SIPENTUR.  In  EngUsh  Law.  A  writ 
for  him  whose  cattle  or  goods,  being  taken 
during  a  controversy,  are  likely  to  be  wasted 
and  consumed. 

ARRESTEE.  In  Scotch  Law.  He 
in  whose  hands  a  debt,  or  property  in  his 
possession,  has  been  arrested  by  a  regular 
arrestment. 

If,  in  contempt  of  the  arrestment,  he  make  pay' 
ment  of  the  sum  or  deliver  the  goods  arrested  to 
the  common  debtor,  he  is  not  only  liable  criminally 
for  breach  of  the  arrestment,  but  he  must  pay  the 
debt  again  to  the  arrester.     Erskine,  Inst.  3.  6.  6. 

ARRESTER.      In  Scotch  Law.     One 

who  sues  out  and  obtains  an  arrestment  of 
his  debtor's  goods  or  movable  obligations. 
Erskine,  Inst.  3.  6.  1. 

ARRESTMENT.     In    Scotch    Law. 

Securing  a  criminal's  person  till  trial,  or  that 
of  a  debtor  till  he  give  security  jvdicio  sisti. 
The  order  of  °  judge,  by  which  he  who  is 
debtor  in  a  movable  obligation  to  the  ar- 
rester's debtor  is  prohibited  to  make  payment 
or  delivery  till  the  debt  due  to  the  arrester 
be  paid  or  secured.  Erskine,  Inst.  3.  6.  1 ; 
1.  2.  12. 

Where  arrestment  proceeds  on  a  depending  action, 
it  may  be  loosed  by  the  common  debtor's  giving 
security  to  the  arrester  for  his  debt,  in  the  event  it 
shall  be  found  due.     Erskine,  Inst.  3.  6.  7. 

ARRET  (Er.).  A  judgment,  sentence,  or 
decree  of  a  court  of  competent  jurisdiction. 

The  term  is  derived  from  the  French  law,  and- 
is  used  in  Canada  and  Louisiana. 

Saisie  arrSt  is  an  attachment  of  property  in 
the  hands  of  a  third  person.  La.  Code  Pract. 
art.  209;  2  Low.  G.  77;  5  id.  198,  218. 

ARRETTED  {arreciatus,  i.e.  ad  rectum 
vocatus). 

Convened  before  a  judge  and  charged  with 
a  crime. 

Ad  rectum  male/actorem  is,  according  to  Bracton, 
to  have  a  malefactor  forthcoming  to  be  put  on  his 
trial. 

Imputed,  or  laid  to  one's  charge;  as,  no 
folly  may  be  arretted  to  any  one  under  age. 
Bracton,  1.  3,  tr.  2,  c.  10;  Cunningham,  Diet. 

ARRH.S1.  Money  or  other  valuable 
things  given  by  the  buyer  to  the  seller,  for 
the  purpose  of  evidencing  the  contract; 
earnest. 

There  are  two  kinds  of  arrhae :  one  kind  given 
when  a  contract  has  only  been  proposed;  the  othei 
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when  a  sale  has  actually  taken  place.  Those 
which  are  given  when  a  bargaih  has  been  merely 
proposed,  before  it  has  been  concluded,  form  the 
matter  of  the  contract,  by  which  he  who  gives  the 
arrh»  consents  and  agrees  to  lose  them,  and  to 
transfer  the  title  to  them  in  the  opposite  party,  in 
case  he  should  refuse  to  complete  the  proposed 
bargain ;  arid  the  receiver  of  arrhse  is  obliged  on 
his  part  to  return  double  the  amount  to  the  giver' 
of  them  in  case  he  should  fail  to  complete  his  part 
of  the  contract.  Pothier,  Contr,  de  Vente,  n.  498. 
After  the  contract  of  sale  has  been  completed,  the 
purchaser  usually  gives  arrhse  as  evidence  that  the 
contract  has  been  perfected.  Arrhae  are  therefore 
defined  quod  ante  pretium  datur^  et  Jldem  fecit  con- 
tractuSj/aati  totiuaque peeunise  solvendee.  Id.  n.  50Gj 
Cod.  4.  45.  2. 

ARRIAGE  AND  CARRIAGE.  Ser- 
Tioes  of  an  indefinite  amount  formerly  ex- 
acted from  tenants  under  the  Scotch  law. 
Bell,  Diet. 

ARRIER  BAN.  A  second  summons  to 
join  the  lord,  addressed  to  those  who  had 
neglected  the  first.  A  summons  of  the  infe- 
riors or  vassals  of  the  lord.    Spelman,  Gloss. 

To  be  distinguished  from  arihannum. 

ARRIERE  FIEF  (Fr.).  An  inferior  fee 
granted  out  of  a  superior. 

ARRIVE.  To  come  to  a  particular  place ; 
to  reach  a  particular  or  certain  place.     See 

1  Brock.  C.  C.  411;  2  Gush.  Mass.  439;  8 
Barnew.  &  C.  119. 

ARROGATION.  The  adoption  of  a 
person  sui  juris.  1  Brown,  Civ.  Law,  119 ; 
Dig.  1.7.  5;  Inst.  1.  11.3. 

ARSBR  IN  LE  MAIN.  (Burning  in 
the  hand.)  The  punishment  inflicted  on  those 
who  received  the  benefit  of  clergy.  Termes 
de  la  Ley. 

ARSON  (Lat.  ardere,  to  burn.).  The 
malicious  burning  of  the  house  of  another. 
Coke,  3d  Inst.  66 ;  Bishop,  Crim.  Law,  ^  415 ; 

4  Blackstone,  Comm.  220;  2  Pick.  Mass.  320 ; 
10  Cush.  Mass.  479;  7  Gratt.  Va.  619;  9  Ala. 
175;  7  Blackf.  Ind.  168;  1  Leach,  Cr.  Cas. 
4th  ed.  218. 

The  house,  or  some  part  of  it,  however 
small,  must  be  consumed  by  fire.  9  Carr.  &  P. 
45 ;  16  Mass.  105 ;  5  Ired.  No.  C.  350.  The 
question  of  burning  is  one  of  fact  for  the 
jury.  1  Mood.  Cr.  Cas.  398 ;  5  Cush.  Mass. 
427. 

3.  It  must  be  another's  house,  1  Bishop, 
Crim.  Law,  §  389;  but  if  a  man  set  fire  to 
his  own  house  with  a  view  to  burn  his  neigh- 
bor's, and  does  so,  it  is,  at  least,  a  great  mis- 
demeanor. 1  Hale,  PI.  Cr.  568 ;  2  East,  PI. 
Cr.  1027 ;  5  Russ.  &  R.  Cr.  Cas.  487 ;  W. 
Jones,  351 ;  2  Pick.  Mass.  325  ;  34  Me.  428; 

2  Nott  &  M'C.  So.  C.  36;  8  Gratt.  Va.  624; 

5  Barnew.  &  Ad.  27.  See  1  Park.  Cr.  Cas. 
N.  Y.  560;  2  Johns.  N.  Y.  105;  7  Blackf. 
Ind.  168. 

The  house  of  another  must  be  burned,  to 
cbnstitute  arson  at  common  law ;  but  the  term 
''house"  comprehends  not  only  the  very  man- 
sion-house, but  all  out-houses  which  are 
parcel  thereof,  though  not  contiguous  to  it, 
nor  under  the  same  roof,  such  as  the  barn, 


stable,  dow-house,  sheep-house,  dairy-house, 
mill-house,  and  the  like,  being  within  the 
curtilage,  or  game  common  fence,  as  the  man- 
sion itself.  1  Carr.  &  K.  533 ;  14  Mees.  &  W. 
Exch.  181;  4  Carr.  &  P.  245  ;  20  Conn.  245; 
16  Johns.  N.  Y.  203  ;  18  id.  115 ;  3  Ired.  No.  C. 
570;  3  Rich.  So.  C.  242;  5  Whart.  Penn.  427'; 
4  Leigh,  Va.  683 ;  4  Call.  Va.  109.  And  it  has 
also  been  said  that  the  burning  of  a  barn, 
though  no  part  of  the  mansion,  if  it  has  cora 
or  hay  in  it,  is  felony  at  common  law.  1' 
Gabbett,  Crim.  Law,  75 ;  4  Carr.  &  P.  245 ;  5 
Watts  &  S.  Penn.  385.  In  Massachusetts,  the 
statute  refers  to  the  dwelling-house  strictly. 
16  Pick.  Mass.  161 ;  10  Cush.  Mass.  478.  And 
see  3  Story,  D.  S.  Laws,  19,  99.  The  burning 
must  have  been  both  malicious  and  wilful. 
Roscoe,  Crim.  Ev.  272;  2  East,  PI.  Cr.  1019, 
1031 ;  1  Bishop,  Crim.  Law,  §  259.  And  gene- 
rally, if  the  act  is  proved  to  have  been  done 
wiliuUy,  it  may  be  inferred  to  have  been  done 
maliciously,  unless  the  contrary  is  proved. 
1  Russ.  &  R.  Cr.  Cas.  26.  On  a  charge  of 
arson  for  setting  fire  to  a  mill,  an  intent  to 
injure  or  defraud  the  mill-owners  will  be 
conclusively  inferred  from  the  wilful  act  of 
firing.  1  Russ.  &  R.  Cr.  Cas.  207 ;  1  Mood. 
Cr.  Cas.  263  ;  2  Barnew.  &  C.  264.  But  this 
doctrine  can  only  arise  where  the  act  is  wil- 
ful; and  therefore,  if  the  fire  appears  to  be 
the  result  of  accident,  the  party  who  is  the 
cause  of  it  will  not  be  liable. 

It  is  a  felony  at  common  law,  and  originally 
punishable  with  death.  Coke,  3d  Inst.  66 ;  2 
East,  PI.  Cr.  1015 ;  5  Watts  &  S.  Penn.  385  ; 
but  this  is  otherwise,  to  a  considerable  extent, 
by  statute.  8  Rich.  So.  C.  176 ;  4  Dev.  No.  C. 
305 ;  4  Call.  Va.  109 ;  5  Cranch,  C.  C.  73.  If 
homicide  result,  the  act  is  murder.  1  Green, 
N.  J.  361 ;  1  Bishop,  Crim.  Law,  361. 

ARSTTRA.  The  trial  of  money  by  heat- 
ing it  after  it  was  coined.     Now  obsolete. 

ART.  A  principle  put  in  practice  and 
applied  to  some  art,  machine,  manufacture, 
or  composition  of  matter.  4  Mas.  C;  C.  1. 
See  act  of  Cong.  July_  4,  1836,  §  6. 

Copper-plate  printing  on  the  back  of  a 
bank-note  is  an  art  for  which  a  patent  may 
be  granted.     4  Wash.  C.  C.  9. 

ART  AND  PART.  In  Scotch  Law. 
The  offence  committed  by  one  who  aids  and 
assists  the  commission  of  a  crime,  but  who  is 
not  the  principal  or  chief  actor  in  its  actual 
commission.  An  accessory.  A  principal  in 
the  second  degree.     Paterson,  Comp. 

A  person  may  be  guilty,  art  and  part,  either  by 
giving  advice  or  counsel  to  commit  the  crin;e;  or 
by  giving  warrant  or  mandiitc  to  commit  it;  or  by 
actually  assisting  the  criminal  in  the  execution. 

In  tbe  more  atrocious  crimes,  it  seems  agreed' 
that  the  adviser  is  equally  punishable  with  the 
criminal,  and  that,  in  the  slighter  offences,  the  cir- 
cumstances arising  from  the  adviser's  lesser  age,  the' 
jocular  or  careless  manner  of  giving  the  rdvice, 
Ac,  may  be  received  as  pleas  for  softening  the 
punishment. 

One  who  gives  a  mandate  to  commit  a  crime,  as 
he  is  the  tirst  spring  of  the  action,  seems  more 
guilty  than  the  person  employed  as  the  instrument 
in  executing  it. 
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Assistance  may  be  given  to  the  committer  of  a 
crime,  not  only  in  the  actual  execution,  but  pre- 
vious to  it,  by  furnishing  him,  with  a  criminal  in- 
tent, with  poison,  arms,  or  other  means  of  per- 
petrating it.  That  sort  of  assistance  which  is  not 
given  till  after  the  criminal  act,  and  which  is  com- 
monly called  abetting,  though  it  be  itself  criminal, 
does  not  infer  art  and  part  of  the  principal  crime. 
Erskine,  Inst.  4.  4.  4. 

ARTICLES  (Lat.  articulus,  arius,  ajoint). 
Divisions  of  a  written  or  printed  document 
or  agreement. 

A  specification  of  distinct  matters  agreed 
upon  or  established  by  authority  or  requiring 
judicial  action. 

The  fundamental  idea  of  an  article  is  that  of  an 
object  comprising  some  integral  part  of  a  complex 
whole.  See  Worcester,  Diet.  The  term  may  be 
applied,  for  example,  to  a  single  complete  question 
in  a  series  of  interrogatories ;  the  statement  of  the 
undertakings  and  liabilities  of  the  various  parties  to 
an  agreement  in  any  given  event,  where  several 
contingencies  are  provided  for  in  the  same  agree- 
ment; a  statement  of  a  variety  of  powers  secured  to 
a  branch  of  government  by  a  constitution ;  a  state- 
ment of  particular  regulations  in  reference  to  one 
general  subject  of  legislation  in  a  system  of  laws; 
and  in  many  other  instances  resembling  these  in 
principle.  It  is  also  used  in  the  plural  of  the  sub- 
ject made  up  of  these  separate  and  related  articles, 
as,  articles  of  agreement,  articles  of  war,  the  dif- 
ferent divisions  generally  having,  however,  some 
relation  to  each  other,  though  not  necessarily  a  de- 
pendence upon  each  other. 

3.  In  Chancery  Practice.  A  formal 
written  statementof  objections  to  the  credi- 
bility of  witnesses  in  a  cause  in  chancery, 
filed  by  a  party  to  the  proceedings  after  the 
depositions  have  been  taken  and  published. 

The  object  of  articles  is  to  enable  the  party 
filing  them  to  introduce  evidence  to  discredit 
the  witnesses  to  whom  the  objections  apply, 
where  it  is  too  late  to  do  so  in  any  other 
manner,  2  Daniell,  Chanc.  Pract.  1158,  and 
to  apprize  the  party  whose  witnesses  are  ob- 
jected to  of  the  nature  of  the  objections,  that 
he  may  be  prepared  to  meet  them.  2  Daniell, 
Chanc.  Pract.  1159. 

Upon  filing  the  articles,  a  special  order  is 
obtained  to  take  evidence.     2  Dick.  Ch.  532. 

The  interrogatories  must  be  so  shaped  as 
not  t9  call  for  evidence  which  applies  directly 
to  facts  in  issue  in  the  case.  2  Sumn.  C.  C. 
316,  605;  3  Johns.  Ch.  N.  Y.  558;  10  Ves. 
Ch.  49.  The  objections  can  be  taken  only  to 
the  credit  and  not  to  the  competency  of  the 
witnesses,  3  Atk.  Ch.  643;  3  Johns.  Ch. 
N.  Y.  558 ;  and  the  court  are  to  hear  all  the 
evidence  read  and  judge  of  its  value.  2  Ves. 
Ch.  219.  See,  generally,  2  Daniell,  Chanc. 
Pract.  1158  et  seq.;  10  Ves.  Ch.  49:  19  id. 
127;  2  Ves.  &  B.  Ch.  267;  1  Sim.  &  S.  Ch. 
467. 

In  Ecclesiastical  La-w.  A  complaint  in 
the  form  of  a  libel  exhibited  to  an  ecclesias- 
tical court; 

In  Scotch  Law.  Matters;  business. 
Bell,  Diet. 

ARTICLES    OP    AGREEMENT.     A 

written  memorandum  of  the  terms  of  an  agree- 
ment. 


They  may  relate  either  to  real  or  personal 
estate,  or  both,  and  if  in  proper  form  will 
create  an  equitable  estate  or  trust  such  that 
a  specific  performance  may  be  had  in  equity. 

The  instrument  should  contain  a  clear  and 
explicit  statement  of  the  names  of  the  parties, 
with  their  additions  for  purposes  of  distinc- 
tion, as  well  as  a  designation  as  parties  of  the 
first,  second,  etc.  part;  the  subject-matter  of 
the  contract,  including  the  time,  place,  and 
more  important  details  of  the  manner  of 
performance ;  the  covenants  to  be  performed 
by  each  party ;  t?ie  date,  which  should  be  truly 
stated.  It  should  be  signed  by  the  parties  or 
their  agents.  When  signed  by  an  agent,  the 
proper  form  is,  A  B,  by  his  agent  [or  attor- 
ney], C  D. 

ARTICLES  APPROBATORY.  In 
Scotch  Law  That  part  of  the  proceedings 
which  corresponds  to  the  answer  to  the  charge 
in  an  English  bill  in  chancery.  Paterson, 
Comp. 

ARTICLES  OF  CONFEDERATION. 
The  title  of  the  compact  which  was  made  by 
the  thirteen  original  states  of  the  United 
States  of  America. 

2.  The  full  title  was,  "  Articles  of  Confede- 
ration and  perpetual  union  between  the  states 
of  New  Hampshire,  Massachusetts  Bay, 
Rhode  Island  and  Providence  Plantations, 
Connecticut,  New  York,  New  Jersey,  Penn- 
sylvania,  Delaware,  Maryland,  Virginia, 
North  Carolina,  South  Carolina,  and  Georgia." 
It  was  adopted  and  went  into  force  on  the 
first  day  of  March,  1781,  and  remained  as  the 
supreme  law  until  the  first  Wednesday  of 
March,  1789.     5  Wheat.  420. 

The  accompanying  analysis  of  this  important 
instrument  is  copied  from  Judge  Story's  Commen- 
taries on  the  Constitution  of  the  United  States, 
book  2,  0.  3. 

3.  The  style  of  the  confederacy  was,  by  the  first 
article,  declared  to  be,  "  The  United  States  of  Ame- 
rica." The  second  article  declared  that  each  state 
retained  its  sovereignty,  freedom,  and  independ- 
ence, and  every  power,  jurisdiction,  and  right 
which  was  not  by  this  confederation  expretiali/  dele- 
gated ti)  the  United  States,  in  congress  assembled. 
The  third  article  declared  that  the  states  severally 
entered  into  a  firm  league  of  friendship  with  each 
other,  for  their  common  defence,  the  security  of 
their  liberties,  and  their  mutual  and  general 
welfare ;  binding  themselves  to  assist  each  other 
against  all  force  offered  to  or  attacks  made  upon 
them,  or  any  of  them,  on  account  of  religion,  sove- 
reignty, trade,  or  any  other  pretence  whatever. 
The  fourth  article  declared  that  the  free  inhabit- 
ants of  each  of  the  states  (vagabonds  and  fugi- 
tives from  justice  excepted)  should  be  entitled  to 
all  the  privileges  of  free  citizens  in  the  several 
states ;  that  the  people  of  each  state  should  have 
free  ingress  and  regress  to  and  from  any  other 
state,  and  should  enjoy  all  the  pnvileges  of  trade 
and  commerce,  subject  to  the  same  duties  and  re- 
strictions as  the  inhabitants ;  that  fugitives  from 
justice  should,  upon  the  demand  of  the  executive 
of  the  state  from  which  they  fled,  be  delivered  up; 
and  that  full  faith  and  credit  should  be  given,  in 
each  of  the  states,  to  the  records,  acts,  and  judicial 
proceedings  of  the  courts  and  magistrates  of  every 
other  stiite. 

4.  Having  thus  provided  for  the  security  and 
intercourse  of  the  states,  the  next  article  (5thl  pro- 
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Tided  for  the  organization  of  a  general  congress, 
declaring  that  delegates  should  be  ohusen  in  such 
manner  as  the  legislature  of  each  state  should 
direct,-  to  meet  in  congress  on  the  first  Monday  in 
every  year,  with  a  power,  reserved  to  each  state,  to 
recall  any  or  all  of  the  delegates,  and  to  send  others 
in  their  stead.  No  state  was  to  be  represented  in 
congress  fay  less  than  two  nor  more  than  seven 
members.  No  delegate  was  eligible  for  more  than 
three  in  any  term  of  six  years;  and  no  delegate 
was  capable  of  holding  any  office  of  emolument 
under  the  United  States.  Each  state  was  to  main- 
lain  its  own  delegates,  and,  in  determining  ques- 
tions in  congress,  was  to  have  one  vote.  Freedom 
of  speech  and  debate  Id  congress  was  not  to  be  im- 
peached or  questioned  in  any  other  place;  and  the 
members  were  to  be  protected  from  arrest  and  im- 
prisonment during  the  time  of  their  going  to  and 
from  and  attendance  on  congress,  except  for  trea- 
son, felony,  or  breach  of  the  peace. 

5.  By  subsequent  articles,  congress  was  invested 
with  the  sole  and  exclusive  right  and  power  of  de- 
termining on  peace  and  war,  unless  in  case  of  an 
invasion  of  a  state  by  enemies,  or  an  imminent 
danger  of  an  invasion  by  Indians;  of  sending  and 
receiving  ambassadors;  entering  into  treaties  and 
alliances,  under  certain  limitations  as  to  treaties 
of  commerce;  of  establishing  rules  for  deciding  all 
cases  of  capture  on  land  and  water,  and  for  the 
division  and  appropriation  of  prizes  taken  by  the 
land  or  naval  forces,  in  the  service  of  the  United 
States ;  of  granting  letters  of  marque  and  reprisal 
in  times  of  peace;  of  appointing  courts  for  tfie 
trial  of  piracies  and  felonies  committed  on  the  high 
seas;  and  of  establishing  courts  for  receiving  and 
finally  determining  appeals  in  all  cases  of  captures. 

6,  Congress  was  also  invested  with  power  to  de- 
cide in  the  last  resort,  on  appeal,  all  disputes  and 
diflferences  between  two  or  more  states  concerning 
boundary,  jurisdiction,  or  any  other  cause  whatso- 
ever; and  the  mode  of  exercising  that  authority 
was  specially  prescribed.  And  all  controversies 
concerning  the  private  right  of  soil,  claimed  under 
different  grants  of  two  or  more  states  before  the 
settlement  of  their  jurisdiction,  were  to  be  finally 
determined  in  the  same  manner,  upon  the  petition 
of  either  of  the  grantees.  But  no  state  was  to  be 
deprived  of  territory  for  the  benefit  of  the  United 
States. 

T.  Congress  was  also  invested  with  the  sole  and 
exclusive  right  and  power  of  regulating  the  alloy 
and  value  of  coin  struck  by  their  own  authority, 
or  that  of  the  United  States;  of  fixing  the  standard 
of  weights  and  measures  throughout  the  United 
States;  of  regulating  the  trade  and  managing  all 
affairs  with  the  Indians,  not  members  of  any  oiF  the 
states,  provided  that  the  legislative  right  of  any 
state  within  its  own  limits  should  not  be  infringed 
or  violated;  of  establishing  and  regulating  post- 
offices  from  one  state  to  another,  and  exacting 
postage  to  defray  the  expenses;  of  appointing  all 
officers  of  the  land  forces  in  the  service  of  the 
United  States,  except  regimental  officers;  of  ap- 
pointing all  officers  of  the  naval  forces,  and  com- 
missioning all  officers  whatsoever  in  the  service  of 
the  United  States;  and  of  making  rules  for  the 
government  and  regulation  of  the  land  and  naval 
forces,  and  directing  their  operations. 

S,  Congress  was  also  invested  with  authority  to 
appoint  a  committee  of  the  states  to  sit  in  the 
recess  of  congress,  and  to  consist  of  one  delegate 
from  each  state,  and  other  committees  and  civil 
officers,  to  manage  the  general  affairs  under  their 
direction ;  to  appoint  one  of  their  number  to  pre- 
side, but  no  person  was  to  serve  in  the  office  of 
president  more  than  one  year  in  the  term  of  three 
years;  to  ascertain  the  necessary  sums  for  the 
public  service,  and  to  appropriate  the  same  for  de- 
fraying the  public  expenses;  to  borrow  money  and 


emit  bills  on  credit  of  the  United  States;  to  builu 
and  equip  a  navy;  to  agree  upon  the  number  of 
land  forces,  and  make  requisitions  upon  each  state 
for  its  quota,  in  proportion  to  the  number  of  white 
inhabitants  in  such  state.  The  legislatures  of  each 
state  were  to  appoint  the  regimental  officers,  raise 
the  men,  and  clothe,  arm,  and  equip  them  at  the 
expense  of  the  United  States. 

9.  Congress  was  also  invested  with  power  to 
adjourn  for  any  time  not  exceeding  six  months, 
and  to  any  place  within  the  United  States;  and 
provision  was  made  for  the  publication  of  its 
journal,  and  for  entering  the  yeas  and  nays  thereon 
when  desired  by  any  delegate. 

10,  Such  were  the  powers  confided  in  congress. 
But  even  these  were  greatly  restricted  in  their  ex- 
ercise; for  it  was  expressly  provided  that  congress 
should  never  engage  in  a  war;  nor  grant  letters  of 
marque  or  reprisal  in  time  of  peace;  nor  enter  into 
any  treaties  or  alliances;  nor  coin  money  or  regu- 
late the  value  thereof;  nor  ascertain  the  sums  or 
expenses  necessary  for  the  defence  and  welfare  of 
the  United  States;  nor  emit  bills;  nor  borrow 
money  on  the  credit  of  the  United  States;  nor  ap- 
propriate money;  nor  agree  upon  the  number  of 
vessels  of  war  to  be  built,  or  purchased,  or  the 
number  of  land  or  sea  forces  to  be  raised ;  nor  ap- 
point a  commander-in-chief  of  the  army  or  navy; 
unless  nine  states  should  assent  to  the  same.  And 
no  question  on  any  other  point,  except  for  adjourn- 
ing from  day  to  day,  was  to  bo  determined,  except 
by  vote  of  the  majority  of  the  states. 

H.  The  committee  of  the  states,  or  any  nine  of 
them,  were  authorized  in  the  recess  of  congress  to 
exercise  such  powers  as  congress,  with  the  assent 
of  nine  states,  should  think  it  expedient  to  vest 
them  with,  except  powers  for  the  exercise  of 
which,  by  the  articles  of  confederation,  the  assent 
of  nine  states  was  required,  which  could  not  be 
thus  delegated. 

12.  It  was  further  provided  that  all  bills  of 
credit,  moneys  borrowed,  and  debts  contracted  by 
or  under  the  authority  of  congress  before  the  con- 
federation, should  be  a  charge  against  the  United 
States;  that  when  land  forces  were  raised  by  any 
state  for  the  common  defence,  all  officers  of  or 
under  the  rank  of  colonel  should  be  appointed  by 
the  legislature  of  the  state,  or  in  such  manner  as 
the  state  should  direct;  and  all  vacancies  should 
be  filled  up  in  the  same  manner:  that  all  charges 
of  war,  and  all  other  expenses  for  the  common  de- 
fence or  general  welfare,  should  be  defrayed  out 
of  a  common  treasury,  which  should  be  supplied 
by  the  several  states,  in  proportion  to  the  value  of 
the  land  within  each  state  granted  or  surveyed, 
and  the  buildings  and  improvements  thereon,  to 
be  estimated  according  to  the  mode  prescribed  by 
congress;  and  the  taxes  for  that  proportion  were 
to  be  laid  and  levied  by  the  legislatures  of  the 
states  within  the  time  agreed  upon  by  congress. 

13.  Certain  prohibitions  were  laid  upon  the  exer- 
cise of  powers  by  the  respective  states.  No  state, 
without  the  corsent  of  the  United  States,  could 
send  an  embassy  to,  or  receive  an  embassy  from, 
or  enter  into  any  treaty  with,  any  king,  prince, 
or  state;  nor  could  any  person  holding  any  office 
under  the  United  States,  or  any  of  them,  accept 
any  present,  emolument,  office,  or  title  from  any 
foreign  king,  prince,  or  state;  nor  could  congress  it- 
self grant  any  title  of  nobility.  No  two  states  could 
enter  into  any  treaty,  confederation,  or  alliance  with, 
each  other,  without  the  consent  of  congress.  No 
state  could  lay  any  imposts  or  duties  which  might 
interfere  with  any  proposed  treaties.  No  vessels 
of  war  were  to  be  kept  up  by  any  state  in  time  of 
peace,  except  deemed  necessary  by  congress  for  its 
defence  or  trade;  nor  any  body  of  forces,  except 
such  as  should  be  deemed  requisite  by  congress  to 
garrison   its   forts   and   necessary  for  its  defence. 


ARTICLES  OF  IMPEACHMENT      150        ARTICLES  OF  PARTNERSHIP 


But  every  state  was  required , alwajs  to  keQp  up, a 
,<rell-regulated  and  disciplined  militia,  sufficiently 
..armed  and  accoutred,  and  to  .be  provided  with 
..suitable  fiqld-pieces,  and  tents,  and  arms,  and  am- 
jmunition,  ^nd  camp  equipage.  No  state  could  en- 
,gage  in  war  without  the  consent  of  congress,  un- 
less actually  invaded  by  enemies  or  in  dangerof  in- 
vasion by  the  Indians.  Kor  could  any  state  grant 
.commissions  to  any  ships  of  war,  nor  letters  of 
finarque  and  reprisal,  except  after, a. declaration  of 
syiSLT  by  congress,  unleiss  such  state  were  infested 
)^y  pirates,  and  then  subject  to  the  determination 
^4>f  congress.  No  state  could  prevent  the  removal 
of  any  property  imported  into  any  st^te  to  any 
,other  state,  of  which  the  owner  was  an  inh£^bitant. 
•And  no  imposition,  duties,  or  restriction  could  be 
ilaid  by  any  state  on  the  property  of  the  United 
^States  or  of  either  of  them. 

14.  There  was  also  provision  made  for  the  ad- 
.fnission  of  Canada  into  the  Union,  and  of  other 
.polonies,  with  .the  assent  of  nine  states.  And  it 
,was  .finally  declared  that  every  state  should  abide 
.tbythe  determinations  of  congress  on  all  questions 
submitted  to  it  by  the  confederation;  that  the 
^articles  should  be  inviolably  observed  by  every 
.state.;  that  the  union  ahmild  be  perpetual ;  and  that 
,no  alterations  should  be  mjade  in  any  of  the  arti- 
cles, unless  agreed  to  by  congress  and  confirmed 
,by  the  legislatures  of  every  state. 

ARTICLES  OF  IMPEACHMENT. 
A  written  articulate  allegation  of  the  causes 
,fpr  impeachment. 

They  are  called  by  Blackstone  a  kind  of  bills  of 
indictment,  and  perform  the  same  office  which  an 
indictment  does  in  a  common  criminal  case.  They 
do  not  usually  pursue  the  strict  form  and  accuracy  of 
,au  indictment,  but  are  sometimes  quite  general  in 
.the  fprm  of  the  allegations.  Wooddeson,  Lect.  605 ; 
Comyns,  Dig.  Parliament  (L.  21) ;  Story,  Const.  ^ 
,806.  They  should,  however,  contain  .so  much  cer- 
tainty as  to  enable  a  party  to  put  himself  on  the 
, proper  defence,  and  in  case  of  an  acquittal  to  avail 
himself  of  it  as  a  bar  to  another  impeachment.  Ad- 
ditional articles  may  perhaps  be  exhibited  at  any 
.stage  of  the  proceedings.     Kawle,  Const.  216. 

The  answer  to  articles  of  impeachment  is  ex- 
empted from  observing  great  strictness  of  form ; 
and  it  may  contain  arguments  as  well  as  facts.  It 
is  usual  to  give  a  full  and  particular  answer  to  each 
^article  of  the  accusation.    .Story,  Const.  ^  808. 

ARTICLES  IMPROBATORY.  In 
Scotch  La'w.  Articulate  averments  setting 
.forth  the  facts  relied  upon.     Bell,  Diet. 

That  part  of  the  proceedings  which  cor- 
jespouds  to  the  charge  in  our  English  bill  in 
chancery  to  set  aside  a  deed.  Paterson,  Comp. 
The  answer  is  called  articles  approbatory. 

ARTICLES  OP  PARTNERSHIP. 
A  written  agreement  by  which  the  parties 
enter  into  a  partnership  upon  the  conditions 
-therein  mentioned. 

These  are  to  be  distinguished  from  agreements 
'to  enter  into  a  partnership  at  a  future  time.  By 
jirticles  of  partnership  a  partnership  is  actually 
established ;  while  an  agreement  for  a  partnership  is 
merely  a  contract,  which  may  be  taken  advantage 
of  in  a  manner  similar  to  other  contracts.  Where 
an  agreement  to  enter  into  a  partnership  is  broken, 
an  action  lies  at  law  to  recover  damages;  and  equity, 
in  some  cases,  to  prevent  frauds  or  manifestly  mis- 
chievous consequences,  will  enforce  specific  perform- 
ance. Watson, Partn.  60;  Gow.  Partn.  109;  Story, 
Partn.  g  109;  Story,  Eq.  Jur.  ?  668,  n.;  3  Atk.  Ch. 
383;  1  gwanst.  Cb.  513,  n. ;  but  not  when  the  part- 
nership may  be  immediately  dissolved.  9  Yes.  Ch. 
360. 


2.  The  instrument  should  contain  the 
names  of  the  contracting  parties  severally 
set  out;  the  agreement  that  the  parties  do  by 
the  instrument  enter  into  a  partnership,  ex- 
pressed in  such  terms  as  to  distinguish  it 
from  a  covenant  to  enter  into  partnership  at 
a  subsequent  time;  the  date,  and  necessary 
stipulations,  some  of  the  more  common  of 
which  follow. 

The  commencement  of  the  partnership 
should  be  expressly  provided  for.  The  datp 
of  the  articles  is  the  time,  when  no  other  time 
is  fixed  by  them.  Collyer,  Partn.  140;  & 
Barnew.  &  C.  108. 

The  duration  of  the  partnership  should  be 
stated.  It  may  be  for  life,  for  a  limited  period 
of  time,  or  for  a  limited  number  of  adventures. 
When  a  term  is  fixed,  it  is  presumed  to  endure 
until  that  period  has  elapsed,  and  when  no  term 
is  fixed,  for  the  life  of  the  parties,  unless  sooner 
dissolved  by  the  acts  of  one  of  them,  by  mu- 
tual consent,  or  operation  of  law.  Story, 
Partn.  |  84.  The  duration  will  not  be  pre- 
sumed to  be  beyond  the  life  of  all  the  part- 
ners, 1  Swanst.  521;  but  provision  may  be 
made  for  the  succession  of  the  executors  or 
administrators  or  a  child  or  children  of  a  de- 
ceased partner  to  his  place  and  rights.  Coll- 
yer, Partn.  147 ;  9  Ves.  Ch.  500.  Where  pro- 
vision is  made  for  a  succession  by  appoint- 
ment, and  the  partner  dies  without  appoint- 
ing, his  executors  or  administrators  may  con- 
tinue the  partnership  or  not,  at  their  option. 
Collyer,  Partn.  149;  1  M'Clell.  &  Y.  Exch. 
579;  Colly.  Ch.  157.  A  continuance  of  the 
partnership  beyond  the  period  fixed  for  its 
termination,  in  the  absence  of  circumstances 
showing  intent,  will  be  implied  to  be  upon 
the  basis  of  the  old  articles,  5  Mas.  C.  C. 
176,  185;  15  Ves.  Ch.  218;  1  Moll.  Ch.  Jr. 
466 ;  but  for  an  indefinite  time.  17  Ves.  Ch. 
298. 

3.  The  nature  of  the  business  and  the 
place  of  carrying  it  on  should  be  very  carp- 
fully  and  exactly  specified.  Courts  of  equity 
will  grant  an  injunction  when  one  or  more  of 
the  partners  attempt,  against  the  wishes  of 
one  or  more  of  them,  to  extend  such  business 
beyond  the  provision  contained  in  the  articles. 
Story,  Partn.  J  193;  Gower,  Partn.  398. 

The  name  of  the  firm  should  be  ascertained. 
The  members  of  the  partnership  are  required 
to  use  the  name  thus  agreed  upon,  and  a  de- 
parture from  it  will  make  them  individually 
liable  to  third  persons  or  to  their  partners,  in 
particular  cases.  Collyer,  Partn.  141 ;  2  Jao. 
&  W.  Ch.  266;  9  Ad.  &  E.  314;  11  id.  339; 
Story,  Partn.  §§  102,  136,  142,  202. 

The  management  oi , the  business,  or  of  some 
particular  branch  of  it,  is  frequently  in- 
trusted by  stipulation  to  one  partner,  and 
such  partner  will  be  protected  in  his  rights 
by  equity,  Collyer,  Partn.  753;  Story,  Partn. 
^1  172,  182,  193,  202;  and  see  La.  Civ. 
Code,  art.  2838-2840;  Pothier,  Soci^t^,  n.  71 ; 
Dig.  14.  1.  1.  13;  Pothier,  Pand.  14.  1.  4;  or 
it  may  be  to  a  majority  of  the  partners,  and 
should  be  where  they  are  numerous.  See 
Partners. 
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4.  The  manner  of  furnishing  capital  and 
stock  should  be  provided  for.  When  a  part- 
ner ia  required  to  furnish  his  proportion  of 
the  stock  at  stated  periods,  or  pay  by  instal- 
ments, he  will,  where  there  are  no  stipula- 
tions to  the  contrary,  be  considered  a  debtor 
to  the  firm.  Oollyer,  Partn.  141;  Story, 
Partn.  ?  203 ;  1  Swanst.  Ch.  89.  Sometimes 
a  provision  is  inserted  that  real  estate  and 
fixtures  belonging  to  the  firm  shall  be  con- 
sidered, as  between  the  partners,  not  as  part- 
nership but  as  several  property.  In  cases  of 
bankruptcy,  this  property  will  be  treated  as 
the  separate  property  of  the  partners.  Ooll- 
yer, Partn.  141,  595,  600;  5  Ves.  Ch.  189;  3 
Madd.  Ch.  63. 

The  apportionment  of  profits  and  losses 
should  be  provided  for.  The  law  distributes 
these  equally,  in  the  absence  of  controlling 
circumstances,  without  regard  to  the  capital 
furnished  by  each.  Watson,  Partn.  59 ;  Story, 
Partn.  24;  3  Kent,  Coram.  28;  6  Wend.  N.  Y. 
263.  ButseeTBligh,  432;  5  Wils.  &  S.  Hou. 
L.  16. 

5.  Periodical  accounts  of  the  property  of 
the  partnership  maybe  stipulated  for.  These, 
when  settled,  are  at  \esst  prima  facie  evidence 
of  the  facts  they  contain.     7  Sim.  Ch.  239. 

The  expulsion  of  a  partner  for  gross  mis- 
conduct, bankruptcy,  or  other  specified  causes 
may  be  provided  for ;  and  the  provision  will 
govern,  when  the  case  occurs. 

A  settlement  of  the  affairs  of  the  partnership 
should  always  be  provided  for.  It  is  generally 
accomplished  in  one  of  the  three  following 
ways:  first,  by  turning  all  the  assets  into 
cash,  and,  after  paying  all  the  liabilities  of 
the  partnership,  dividing  such  money  in  pro- 
portion to  the  several  interests  of  the  parties ; 
or,  second,  by  providing  that  one  or  more  of 
the  partners  shall  be  entitled  to  purchase  the 
shares  of  the  others  at  a  valuation ;  or,  third, 
that  all  the  property  of  the  partnership  shall 
be  appraised,  and  that  after  paying  the  part- 
nership debts  it  shall  be  divided  in  the  proper 
proportions.  The  first  of  these  modes  is 
adopted  by  courts  of  equity  in  the  absence 
of  express  stipulations.  Collyer,  Partn.  145 ; 
Story,  Partn.  §  207 ;  8  Sim.  Ch.  529. 

Submission  of  disputes  to  arbitration  is 
provided  for  frequently ;  but  such  a  clause  is 
nugatory,  as  no  action  will  lie  for  a  breach. 
Story,  Partn.  §  215.  The  articles  should  be 
executed  by  the  parties,  but  need  not  be 
under  seal.  See  Parties  ;  Partners  ;  Part- 
nership. 

ARTICLES    OF    THE    PEACE.      A 

complaint  made  before  a  court  of  competent 
jurisdiction  by  one  who  has  just  cause  to 
fear  that  an  injury  to  his  person  or  property 
is  about  to  be  committed  or  caused  by  the 

Earty  complained  of,  alleging  the  causes  of 
is  belief,  and  asking  the  protection  of  the 
court. 

The  object  of  articles  is  to  compel  the  party 
complained  of  to  find  sureties  of  the  peace. 
This  will  be  granted  when  the  articles  are 
on  oath,  1  Strange,  527 ;  12  Mod.  243 ;  12  Ad. 


&  E.  599,  unless  the  articles  on  their  face  are 
false,  2  Burr.  806;  3  id.  1922,  or  are  offered 
under  suspicious  circumstances.  2  Strange, 
835 ;  1  W.  Blackst.  233.  Their  truth  cannot 
be  controverted  by  affidavit  or  otherwise ;  but 
exception  may  be  taken  to  their  sufficiency, 
or  affidavits  for  reduction  of  the  amount  of 
bail  tendered.  2  Strange,  1202;  13  East, 
171. 

ARTICLES  OP  ROUP.  In  Scotch 
Law.  The  conditions  under  which  pro- 
perty is  offered  for  sale  at  auction.  Pater- 
son,  Comp. 

ARTICLES  OP  SET.  In  Scotch 
Lavr.  An  agreement  for  a  lease.  Paterson, 
Comp. 

ARTICLES  OP  WAR.  The  code  of 
laws  established  for  the  government  of  the 
army. 

The  term  is  used  in  this  sense  both  in 
England  and  the  United  States.  The  term 
also  includes  the  code  established  for  the 
government  of  the  navy.  See  Acts  Apr.  23, 
1800,  and  Apr.  10,  1806  (1  Story,  U.  S.  Laws, 
761;  2  id.  992),  and  22  Geo.  II.  c.  33;  19  Geo. 
III.  c.  17;  37  Geo.  III.  cc.  70,  71;  47  Geo. 
III.  c.  71;  Martial  Law. 

ARTICULATE  ADJUDICATION.  In 
Scotch  Law.  Separate  adjudication  for 
each  of  several  claims  of  ai  creditor. 

It  is  so  made  in  order  that  a  mistake  in 
accumulating  one  debt  need  not  affect  the 
proceedings  on  other  claims  which  are  cor- 
rectly accumulated. 

ARTIFICIAL.  Having  its  existence  ia 
th6  given  manner  by  virtue  of  or  in  consider- 
ation only  of  the  law. 

Artifldal person.  A  body,  company,  or  cor- 
poration considered  in  law  as  an  individual. 

ARURA.     Days'  work  at  ploughing. 

AS  (Lat.).     A  pound. 

It  was  composed  of  twelve  ounces.  The  parts 
were  reckoned  {as  may  be  seen  in  the  law,  Seivum 
de  hssredihuB,  Inst.  lib.  xiii.  Pandect)  as  follows: 
unciu,  1  ounce;  sextans,  2  ounces;  triens,  3  ounces; 
quadrans,  4  ounces ;  quincunx,  b  ounces ;  semia,  6 
ounces ;  sepiunx,  7  ounces ;  hes,  8  ounces ;  dodrans, 
9  ounces;  dextans,  10  ounces;  deunx,  11  ounces. 

The  whole  of  a  thing  ;  solidum  quid. 

Thus,  as  signified  the  whole  of  an  inheritance:  so 
that  an  heir  ex  aaae  was  an  heir  of  the  whole  in- 
heritance. An  heir  ex  triente,  ex  semisse,  ex  hesse, 
or  ex  deunce,  was  an  heir  of  one-third,  one-half, 
two-thirds,  or  eleven-twelfths. 

ASCENDANTS  (Lat.  ascendere,  to  as- 
cend, to  go  up  to,  to  climb  up  to).  Those 
from  whom  a  person  is  descended,  or  from 
whom  he  derives  his  birth,  however  remote 
they  may  be. 

Every  one  has  two  ascendants  at  the  first  degree, 
his  father  and  mother;  four  at  the  second  degree, 
his  paternal  grandfather  and  grandmother,  and  his 
maternal  grandfather  and  grandmother;  eight  at 
the  third.  Thus,  in  going  up  we  ascend  by  "v  arious 
lines,  which  fork  at  every  generation.  By  this  pro- 
gress sixteen  ascendants  are  found  at  the  fourth 
degree ;  thirty-two,  at  the  fifth ;  sixty-four,  at  the 
sixth;    one    hundred    and    twenty-eight,   at    th« 
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seventh  j  and  so  on.  By  this  progressive  increase,  a 
person  has  at  the  twenty-fifth  generation  thirty- 
three  million  five  hundred  and  fifty-four  thousand 
four  hiindred  and  thirty-two  ascendants.  But,  as 
many  of  the  ascendants  of  a  person  have  descended 
from  the  same  ancestor,  the  lines  which  were  forked 
reunite  to  the  first  common  ancestor,  from  whom 
the  other  descends;  and  this  multiplication  thus 
frequently  interrupted  hy  the  common  ancestors 
may  be  reduced  to  a  few  persons. 

ASCRIPTITIUS.  One  enrolled ;  foreign- 
era  who  have  been  enrolled.  Among  the 
Romans,  ascriptitii  were  foreigners  who  had 
been  naturalized,  and  who  had  in  general 
the  same  rights  as  natives.  Nov.  22,  c.  17 ; 
Cod.  11.  47.     Ascriptitii  is  the  plural. 

ASPHYXY.  In  Medical  Jurispru- 
dence. A  temporary  suspension  of  the 
motion  of  the  heart  and  arteries ;  swooning ; 
fainting. 

This  term  applies  to  the  situation  of  persons  who 
have  been  asphyxiated  by  submersion  or  drown- 
ing J  by  breathing  mephitic  gas ;  by  the  effect  of 
lightning;  by  the  effect  of  cold;  by  heat;  by  sus- 
pension or  strangulation.  In  a  legal  point  of  view, 
it  is  always  proper  to  ascertain  whether  the  person 
who  has  thus  been  deprived  of  his  senses  is  the 
victim  of  another,  whether  the  injury  has  been 
caused  by  accident,  or  whether  it  is  the  act  of  the 
sufferer  himself. 

ASPORTATION  (Lat.  asportatio).  The 
act  of  carrying  a  thing  away ;  the  removing 
a  thing  from  one  place  to  another. 

ASSASSINATION.  Murder  commit- 
ted for  hire,  without  provocation  or  cause  of 
resentment  given  to  the  murderer  by  the  per- 
son upon  whom  the  crime  is  committed.  Ers- 
kine,  Inst.  b.  4,  t.  4,  n.  45. 

A  murder  committed  treacherously,  with 
advantage  of  time,  place,  or  other  circum- 
stances. 

ASSAULT.  An  unlawful  offer  or  at^ 
tempt  with  force  or  violence  to  do  a  corporal 
hurt  to  another. 

Force  unlawfully  directed  or  applied  to  the 
person  of  another  under  such  circumstances 
as  to  cause  a  well-founded  apprehension  of 
immediate  peril. 

Aggravated  assault  is  one  committed  with 
the  intention  of  committing  some  additional 
crime.  Simple  assault  is  one  committed  with 
no  intention  to  do  any  other  injury. 

Assault  is  generally  coupled  with  battery,  and 
for  the  excellent  practical  reason  that  they  gene- 
rally go  together;  but  the  assault  is  rather  the  ini- 
tiation or  offer  to  commit  the  act  of  which  the  bat- 
tery is  the  consummation.  An  assault  is  included 
in  every  battery.     1  Hawkins,  PI.  Cr.  c.  62,  |  1. 

Where  a  person  is  only  assaulted,  still  the  form 
of  the  declaration  is  the  same  as  where  there  has 
been  a  battery,  "that  the  defendant  assaulted,  and 
beat,  bruised,  and  wounded  the  plaintiff."  1  Saund. 
6th  ed.  14  a.  The  word  "  ill-treated  "  is  frequently 
inserted;  and  if  the  assaulting  and  ill-treating  are 
justified  in  the  plea,  although  the  beating,  bruising, 
and  wounding  are  not,  yet  it  is  held  that  the  plea 
amounts  to  a  justification  of  the  battery.  7  Taunt. 
689 ;  1  J.  B.  Moore,  420.  So  where  the  plaintiff 
declared,  in  trespass,  for  assaulting  him,  seizing 
and  laying  hold  of  him,  and  imprisoning  him,  and 
the  defendant  pleaded  a  justification  under  a  writ 
of  capias,  it  was  held,  that  the  plea  admitted  a 
baitery.    3  Mees.  &  W.  Bxch.  28.    But  where  in 


trespass  for  assaulting  the  plaintiff,  and  throwing 
water  upon  him,  and  also  wetting  and  damaging 
his  clothes,  the  defendant  pleaded  a  justification  as 
to  assaulting  the  plaintiff  and  wetting  and  damag- 
ing his  clothes,  it  was  held,  that,  though  the  decla- 
ration alleged  a  battery,  yet  the  matter  justified  by 
the  plea  did  not  amount  to  a  battery.  8  Ad.  &  £. 
602;  3  Nev.  &  P.  S64.  And  see  1  Bishop,  Crim. 
Law,  i  409. 

2.  Any  act  causing  a  well-founded  appre- 
hension of  immediate  peril  from  a  force  al- 
ready partially  or  fully  put  in  motion  is  an 
assault,  4  Carr.  &  P.  349;  9  id.  483,  626;  1 
Ired.  No.  C.  125,  375 ;  11  id.  475 ;  1  Serg.  & 
R.  Penn.  347 ;  3  Strobh.  So.  C.  137 ;  9  Ala. 
79 ;  2  Wash.  C.  C.  435 ;  unless  justifiable. 
But  if  justifiable,  then  it  is  not  necessarily 
either  a  battery  or  an  assault.  Whether  the 
act,  therefore,  in  any  particular  case  is  an 
assault  and  battery,  or  a  gentle  imposition  of 
hands,  or  application  of  force,  depends  upon 
the  question  whether  there  was  justifiable 
cause.  If,  therefore,  the  evidence  fails  to 
show  the  act  to  have  been  unjustifiable,  or 
leaves  that  question  in  doubt,  the  criminal 
act  is  not  proved,  and  the  party  charged  is 
entitled  to  an  acquittal.  2  Mete.  Mass.  24, 
25  ;  1  Gray,  Mass.  63,  64. 

3.  If  a  master  takes  indecent  liberties  with 
a  female  scholar,  without  her  consent,  though 
she  does  not  resist,  it  is  an  assault.  Russ.  & 
R.  Cr.  Cas.  130;  6  Cox,  Cr.  Cas.  64;  9  Carr. 
&  P.  722.  So,  if  a  medical  practitioner  un- 
necessarily strips  a  female  patient  naked, 
under  the  pretence  that  he  cannot  otherwise 
judge  of  her  illness,  it  is  an  assault,  if  he 
assisted  to  take  off  her  clothes.  1  Moody, 
19 ;  1  Lewin,  11.  Where  a  medical  man 
had  connection  with  a  girl  fourteen  years  of 
age,  under  the  pretence  that  he  was  thereby 
treating  her  medically  for  the  complaint  for 
which  he  was  attending  her,  she  making  no 
resistance  solely  from  the  bond  Jide  belief 
that  such  was  the  case,  it  was  held  that  he 
was  properly  convicted  of  an  assault.  1 
Den.  Cr.  Cas.  580;  4  Cox,  Cr.  Cas.  220; 
Tempi.  &  M.  Cr.  Cas.  218.  But  an  attempt 
to  commit  the  misdemeanor  of  having  carnal 
knowledge  of  a  girl  between  ten  and  twelve 
years  old,  is  not  an  assault,  by  reason  of  the 
consent  of  the  girl.  8  Carr.  &  P.  589;  2 
Mood.  Cr.  Cas.  128 ;  9  Carr.  &  P.  213,  215 ; 
8  id.  574 ;  7  Cox,  Cr.  Cas.  145.  And  see  1 
Den.  Cr.  Cas.  377  ;  2  Carr.  &  K.  957;  3  Cox, 
Cr.  Cas.  266 ;  Tempi.  &  M.  Cr.  Cas.  52.  In 
one  case  it  was  held  that  if  a  person  puts  a 
deleterious  drug  (as  cantharides)  into  coffee, 
in  order  that  dnother  may  take  it,  if  it  is 
taken,  he  is  guilty  of  an  assault  upon  the 
party  by  whom  it  is  taken.  8  Carr.  &  P. 
660.  But  this  case  has  been  overruled.  2 
Mood.  &  R.  531 ;  2  Carr.  &  K.  912;  1  Cox, 
Cr.  Cas.  282.  An  unlawful  imprisonment  is 
also  an  assault.  1  Hawkins,  PI.  Cr.  c.  62, 
?1. 

ASSAY.  The  proof  or  trial  of  the  purity 
or  fineness  of  metals, — particularly  the  pre- 
cious metals,  gold  and  silver. 

2.  By  this  proof  the  amount  of  pure  metal 
in  any  homogeneous  mass  is  ascertained.    In 
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the  case  of  gold,  the  base  metals,  such  as 
copper  or  tin,  are  removed  by  a  method  called 
aupdlation,  which  is  conducted  in  an  assay- 
furnace,  in  a  cupel,  or  little  cup  composed  of 
calcined  bones.  To  the  other  metals  lead  is 
added, — this  metal  possessing  the  properties 
of  oxidizing  and  vitrifying  under  the  action 
of  heat,  of  promoting,  at  the  same  time,  the 
oxidation  of  any  of  the  base  metals  which  may 
be  present,  and  of  drawing  such  metals  with 
it  into  the  pores  of  the  cupel,  and  thus  leav- 
ing behind  the  gold  only,  together  with  any 
amount  of  silver  which  may  be  present. 
The  silver  is  separated  from  the  gold  by 
another  process,  founded  on  the  property 
possessed  by  nitric  acid  of  dissolving  silver 
without  acting  upon  gold. 

3.  The  assay  of  silver  is  generally  made 
by  a  method  called  the  humid  assay.  The 
silver  is  dissolved  in  nitric  acid,  and  a  solu- 
tion of  comm  )n  salt  in  water  is  added,  by 
which  the  silver  is  precipitated  in  the  form 
of  a  white  powder,  which  is  an  insoluble 
chloride.  It  has  been  ascertained  that  one 
hundred  parts,  by  weight,  of  pure  salt  will 
coavert  into  chloride  of  silver  jast  one  hun- 
dred and  eighty-four  and  one-fourth  parts  of 
pure  silver.  From  this  theorem  the  fineness 
of  the  specimen  operated  upon  is  deduced 
from  the  quantity  of  salt  used  to  convert 
into  chloride  a  given  amount  of  silver. 

4.  Assays  at  the  mint  are  for  two  purposes. 
1.  To  determine  the  value  of  the  deposits  of 
gold  and  of  silver.  2.  To  ascertain  whether 
the  ingots  prepared  for  coinage  are  of  the 
legal  standard  of  fineness.  The  standard  gold 
of  the  United  States  is  so  constituted  that  in 
one  thousand  parts,  by  weight,  nine  hundred 
shall  be  of  pure  gold  and  one  hundred  of 
an  alloy  composed  of  silver  and  copper.  The 
standard  silver  of  the  United  States  is  com- 
posed of  nine  hundred  parts  of  pure  silver 
and  one  hundred  of  copper.  See  Annual 
Assay. 

ASSAY  OFFICE.  An  establishment, 
or  department,'in  which  the  manipulations  at- 
tending the  assay  of  bullion  and  coins  are 
conducted.     See  Assay. 

3.  Departments  of  this  character  are  at- 
tached to  the  national  mint  and  each  of  its 
branches.  Prior  to  the  establishment  of  the 
branch  mint  at  San  Francisco,  an  assay  oflace 
was  established  in  California,  by  act  of  Con- 
gress September  30,  1850,  7  U.  S.  Stat,  at 
Large,  531;  but  this  act  was  subsequently 
repealed,  by  the  act  of  July  3,  1852,  10  U. 
S.  Stat,  at  Large,  11.  An  assay  ofBce  at 
New  York  was  established  by  the  act  of 
March  4,  1853,  sect.  10,  "for  the  receipt, 
and  for  the  melting,  refining,  parting,  and 
assaying,  of  gold  and  silver  bullion  and 
foreign  coins."  10  U.  S.  Stat,  at  Large, 
212. 

3,  And  it  was  further  provided  that  "all 
gold  or  silver  bullion  and  foreign  coin  depo- 
sited, melted,  parted,  refined,  or  assayed,  as 
aforesaid,  shall,  at  the  option  of  the  depo- 
sitor, be  cast,  in  the  said  office,  into  bars, 
ingots,  or  disks,  either  of  pure  metal  or  of 


standard  fineness  (as  the  owner  may  prefer), 
with  a  stamp  thereon  of  such  form  and  de- 
vice as  shall  be  prescribed  by  the  secretary 
of  the  treasury,  accurately  designating  its 
weight  and  fineness:  provided,  that  no  in- 
got, bar,  or  disk  shall  be  cast  of  less  weight 
than  five  ounces,  unless  the  same  be  of  stand- 
ard fineness,  and  of  either  one,  two,  or  three 
ounces  in  weight."  10  U.  S.  Stat,  at  Large, 
213. 

4:.  This  section  also  provides  that  "all 
gold  or  silver  bullion  and  foreign  coin  in- 
tended by  the  depositor  to  be  converted  into 
the  coins  of  the  United  States,  shall,  as  soon 
as  assayed  and  its  net  value  certified  as  above 
provided,  be  transferred  to  the  mint  of  the 
United  States,  under  such  directions  as  shall 
be  made  by  the  secretary  of  the  treasury, 
and  at  the  expense  of  tlie  contingent  fund  of 
the  mint,  and  shall  there  be  coined."  The 
operation  of  melting,  parting,  refining,  and 
assaying,  in  the  assay  office,  is  "under  the 
general  directions  of  the  director  of  the  mint, 
in  subordination  to  the  secretary  of  the  trea- 
sury; and  it  shall  be  the  duty  of  the  said 
director  to  prescribe  such  regulaticns  and  to 
order  such  tests  as  shall  be  requisite  to  insure 
faithfulness,  accuracy,  and  uniformity  in  the 
operations  of  the  said  office."  10  U.  S.  Stat, 
at  Large,  213.  The  assay  office  is  also  sub- 
ject to  the  laws  and  regulations  applied  to 
the  mint.     10  U.  S.  Stat,  at  Large,  213. 

ASSECURARE  (Lat.).  To  assure;  to 
make  secure  by  pledges,  or  any  solemn  in- 
terposition of  faith.    Spelman,  Gloss. ;  Cowel. 

ASSECURATION.  In  European  Law. 

Assurance ;  insurance  of  a  vessel,  ireight,  or 
cargo.  Opposition  to  the  decree  of  Grenoble. 
Ferriere. 

ASSECTTRATOR.     An  insurer. 
ASSEDATIOW.     In  Scotch  Law.    An 

old  term,  used  indiscriminately  to  signify  a 
lease  or  feu-right.  Bell's  Diet.;  Erskine, 
Inst.  lib.  2.  tit.  6.  i  20. 

ASSEMBLY.  The  meeting  of  a  number 
of  persons  in  the  same  place. 

Political  assemblies  are  those  required  by 
the  constitution  and  laws:  for  example,  the 
general  assembly,  which  includes  the  senate 
and  house  of  representatives.  The  meeting  of 
the  electors  of  the  president  and  vice-presi- 
dent of  the  United  States  may  also  be  called 
an  assembly. 

Popular  assemblies  are  those  where  the 
people  meet  to  deliberate  upon  their  rights: 
these  are  guaranteed  by  the  constitution. 
U.  S.  Const.  Amend,  art.  1. 

Unlawful  assembly  is  the  meeting  of  three 
or  more  persons  to  do  an  unlawful  act,  al- 
though they  may  not  carry  their  purpose  into 
execution. 

It  differs  from  a  riot  or  rout,  because  in  eacli  of 
the  latter  cases  there  is  some  act  done  besides  the 
simple  meeting.  See  1  Ired.  No.  C.  30  ;  9  Carr.  &  P. 
91, 431  ;  5  id.  164 ;  1  Bishop,  Crim.  Law,  ?  395 ;  2  id. 
\'i  1039,  1040. 

ASSENT.     Approval  of  something  done. 
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An  undertaking  to  dosMnething  in  compliance 
with  a  request. 

In  strictness,  assent  is  to  be  distinguished  from 
consent,  wliich  denotes  a  willingness  that  something 
iibout  to  be  done,  be  dune;  ucceptancef  compliance 
With,  or  rer.eipt  of,  something  oliered ;  rutijicatiou, 
tendering  valid  something  done  without  authority; 
and  approvalf  an  expresjion  of  satisfaction  with 
some  act  done  for  the  benefit  of  another  beside  the 
party  approving.  But  in  practice  the  term  is  often 
used  in  the  sense  of  acceptance  and  approval.  Thus, 
an  offer  is  said  to  be  assented  to,  although  properly 
an  offer  and  acceptance  complete  an  agreement.  It 
is  apprehended  that  this  confusion  has  arisen  from 
the  fact  that  a  request,  assent,  and  concurrence  of 
the  party  requesting  complete  a  contract  as  fully 
as  an  offer  and  acceptance.  Thus,  it  is  said  there 
must  be  a  request  on  one  side,  and  assent  on  the 
other,  in  every  contract,  5  Bingh.  N.  c.  75 ;  and  this 
assent  becomes  a  promise  enforceable  by  the  party 
requesting,  when  he  has  done  any  thing  to  entitle 
him  to  the  right.  Assent  thus  becomes  in  reality 
(so  far  as  it  is  assent  merely,  and  not  acceptance) 
an  offer  made  in  response  to  a  request.  Assent  and 
approval,  as  applied  to  acts  of  parliament  and  of 
congress,  have  become  confounded,  from  the  fact 
that  the  bills  of  parliament  were  originally  requests 
from  parliament  to  the  king.  See  1  Blackstone, 
Comm.  183. 

Express  assent  is  that  which  is  openly  de- 
clared. Implied  assent  is  that  which  is  pre- 
sumed by  law. 

2.  Unless  express  dissent  ia  shown,  accept- 
ance of  what  it  is  for  a  person's  benefit  to 
take,  is  presumed,  as  in  the  case  of  a  convey- 
ance of  land,  2  Ventr.  201;  3  Mod.  296;  3 
Lev.  284;  3  Barnew.  &  Aid.  31;  1  Binn. 
Penn.  502;  5  Serg.  &  R.  Penn.  523;  14  id. 
296;  12  Mass.  461;  2  Hayw.  No.  C.  234;  4 
Day,  Conn.  395 ;  20  Johns.  N.  Y.  184 ;  15  Wend. 
N.  Y.  656 ;  4  Halst.  N.  J.  161 ;  6  Vt.  411 ;  as 
to  the  effect  of  assent  (or  acceptance)  of  the' 
grantee  upon  the  delivery  of  a  deed  by  a  per- 
son other  than  the  grantor,  see  9  Mass.  307 ; 
8  Mete.  Mass.  436;  9  111.  176;  5  N.H.  71;  4 
Day,  Conn.  66;  20  Johns.  N.  Y.  187;  2  Ired. 
Eq.  No.  C.  557;  5  Barnew.  &  C.  671;  1  Ohio, 
pt.  2,  50;  2  Washburn,  Real  Prop.  579;  or  in 
case  of  a  devise  -which  draws  after  it  no  charge 
or  risk  of  loss.  17  Mass.  73 ;  3  Munf.  Va.  345 ; 
4 id. 332 ;  8  Watts,  Penn.  9.  See  1  Wash. CO. 
70. 

3.  Assent  must  be  to  the  same  thing  in  the 
same  sense,  1  Sumn.  C.  C.  218;  3  Johns.  N.  Y. 
534;  7  id.  470;  18  Ala.  605;  3  Cal.  147;  4 
Wheat.  225 ;  5  Mees.  &,  W.  Exch.  575 ;  it  must 
comprehend  the  whole  of  the  proposition, 
must  be  exactly  equal  to  its  extent  and  pro- 
visions, and  must  not  qualify  them  by  any 
new  matter.  5  Mees.  &  W.  Exch.  535 ;  4  id. 
155  ;  4  Whart.  Penn.  369 ;  3  Wend.  N.  Y. 459  • 
11  N.  Y.  441;  1  Mete.  Mass.  93;  1  Parsons, 
Contr.  400. 

In  general,  when  an  assignment  is  made 
to  one  for  the  benefit  of  creditors,  the  assent 
of  the  assignees  -will  be  presumed.  1  Binn. 
Penn.  502,  518 ;  6  Watts  &  S.  Penn.  339 ;  8 
Leigh,  Va.  272,  281.  But  see  24  Wend.  N.  Y 
280. 

ASSESS.  To  rate  or  fix  the  proportion 
which  every  person  has  to  pay  of  any  parti- 
cular tax. 


To  tax. 

To  adjust  the  shares  of  a  contribution  by 
several  towards  a  common  beneficial  object 
according  to  the  benefit  received. 

To  fix  the  value  of;  to  fix  the  amount  of. 

ASSESSMENT.  Determining  the  value 
of  a  man's  property  or  occupation  for  the 
purpose  of  levying  a  tax. 

Determining  the  share  of  a  tax  to  be  paid 
by  each  individual. 

Laying  a  tax. 

Adjusting  the  shares  of  a  contribution  by 
several  towards  a  common  beneficial  object 
according  to  the  benefit  received. 

The  term  is  used  in  this  latter  sense  in  New  York, 
distinguishing  some  kinds  of  local  taxation,  where- 
by a  peculiar  benefit  arises  to  the  parties,  from 
general  taxation.  11  Johns.  N.Y.  77;  3  Wend.  N. 
Y.  263;  4  Hill,  N.Y.  76;  4  N.Y.  419. 

Of  Damages.  Fixing  the  amount  of 
damages  to  which  the  prevailing  party  in  a 
suit  is  entitled. 

It  may  be  done  by  the  court  through  its 
proper  officer,  the  clerk  or  prothonotary,  where 
the  assessment  is  a  mere  matter  of  calculation, 
but  must  be  by  a  jury  in  other  cases.  See 
Damages. 

In  Insurance.  An  apportionment  made 
in  general  average  upon  the  various  articles 
and  interests  at  risk,  according  to  their  value 
at  the  time  and  place  of  being  in  safety  for 
contribution  for  damage  and  sacrifices  pur- 
posely made,  and  expenses  incurred  for  escape 
from  impending  common  peril.  2  Phillips, 
Ins.  c.  XV. 

It  is  also  made  upon  premium-notes  given 
by  the  members  of  mutual  fire-insurance  com- 
panies, constituting  their  capital,  and  being 
a  substitute  for  the  investment  of  the  paid-up 
stock  of  a  stock  company;  the  liability  to 
such  assessments  being  regulated  by  the 
charter  and  the  by-laws.  llPhillips,  Ins.  J§ 
24,  523,  637,  1795  a;  14  Barb.  N.  Y.  374;  21 
id.  605 ;  12  N.  Y.  477 ;  9  Cush.  Mass.  140;  3 
Gray,  Mass.  208.  210;  6  id.  77, 288;  13  Minn. 
135 ;  36  N.  H.  252. 

ASSESSORS.  Those  appointed  to  make 
assessments. 

In  Civil  and  Scotch  Iiavr.  Persons 
skilled  in  law,  selected  to  advise  the  judges 
of  the  inferior  courts.  Bell,  Diet. ;  Dig.  1.  i;2; 
Cod.  1.51. 

ASSETS  (Fr.  assez,  enough). 

All  the  stock  in  trade,  cash,  and  all  avail- 
able property  belonging  to  a  merchant  or 
company. 

The  property  in  the  hands  of  an  heir, 
executor,  administrator,  or  trustee,  which  is 
legally  or  equitably  chargeable  with  the  obli- 
gations which  such  heir,  executor,  adminis- 
trator, or  other  trustee  is,  as  such,  required 
to  discharge. 

Assets  enter  mains.  Assets  in  hand.  Such 
property  as  at  once  comes  to  the  executor  or 
other  trustee,  foi'  the  purpose  of  satisfying 
claims  against  him  as  such.  Termes  de  kt 
Ley. 

Equitahle  assets.    Such  as  can  be  reached 
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only  by  the  aid  of  a  court  of  equity,  and  which 
are  to  be  divided,  pari  passu,  among  all  the 
creditors.  2  Fonblanque,  401  et  sea.;  Willis, 
Trust.  118. 

Legal  assets.  Such  as  constitute  the  fund 
for  the  payment  of  debts  according  to  their 
legal  priority. 

Assets  per  descent.  That  portion  of  the 
ancestor's  estate  which  descends  to  the  heir, 
and  which  is  sufficient  to  charge  him,  as  far 
as  it  goes,  with  the  specialty  debts  of  his 
ancestors.     2  Williams,  Ex.  1011. 

Personal  assets.  Goods  and  personal  chat- 
tels to  which  the  executor  or  administrator  is 
entitled. 

Meal  assets.  Such  as  descend  to  the  heir, 
as,  aft'  estate  in  fee  simple. 

2.  In  the  United  States,  generally,  by 
statute,  all  the  property  of  the  deceased,  real 
and  personal,  is  liable  for  his  debts,  and,  in 
equity,  is  to  be  applied  as  follows,  when  no 
statute  prescribes  a  different  order  of  applica- 
tion, exhausting  all  the  assets  of  each  class 
before  proceeding  to  the  next:  First,  the 
personal  estate  not  specifically  bequeathed ; 
second,  real  estate  devised  or  ordered  to  be 
sold  for  the  payment  of  debts;  third,  real 
estate  descended  but  not  charged  with  debts ; 
fourth,  real  estate  devised,  charged  generally 
with  the  payment  of  debts;  ffth,  general 
pecuniary  legacies  pro  rata ;  sixth,  real  estate 
devised,  not  charged  with  debts.  4  Kent, 
Coram.  421;  2  White  &  T.  Lead.  Cas.  72. 

3.  With  regard  to  the  distinction  between 
realty  and  personalty  in  this  respect,  growing 
•crops  go  to  the  administrator,  7  Mass.  34 ;  6  N. 
Y.  597 ;  so  do  nurseries,  though  not  trees  in 

feneral,  1  Mete.  Mass.  423 ;  4  Gush.  Mass. 
80 ;  as  do  bricks  in  a  kiln,  22  Pick.  Mass. 
110;  so  do  buildings  held  as  personal  pro- 
perty by  consent  of  the  land-owner,  9  Gill  & 
J.  Md.  171;  so  do  chattels  real,  as  interests 
for  years  and  mortgages ;  and  hence  the  ad- 
ministrator must  bring  the  action  if  the 
mortgagor  die  before  foreclosing,  3  A.  K. 
Marsh.  Ky.  249 ;  so  does  rent,  provided  the 
intestate  dies  before  it  is  due.  Fixtures  go 
to  the  heir,  2  Smith,  Lead.  Cas.  99;  11 
Hurlst.  &  G.  Exch.  114;  2  Pet.  137;  6  Me. 
167;  20  Wend.  N.  Y.  628;  9  Conn.  67.  And 
see  FiXTUKES  as  to  what  are  fixtures.  In 
copy-rights  and  patents  the  administrator 
has  right  enough  to  get  them  extended  and 
beyond  the  customary  time.  4  How.  646, 
712.  The  wife's  paraphernalia  he  cannot 
take  from  her,  in  England,  for  the  benefit  of 
the  children  and  heirs,  but  he  may  for  that 
of  creditors,  la  the  United  States,  generally, 
the  wearing-apparel  of  widows  and  minors  is 
retained  by  them,  and  is  not  assets.  So 
among  things  reserved  is  the  widow's  quaran- 
tine, i.e.  forty  days  of  food  and  clothing.  5 
N.H.  495  ;  10  Pick.  Mass.  430. 

4.  Where  the  assets  consist  of  two  or  more 
funds,  and  at  law  a  part  of  the  creditors  can 
resort  to  either  fund,  but  the  others  can 
resort  to  one  only,  there  courts  of  equity  ex- 
ercise the  authority  to  marshal  (as  it  is  called) 
the    assets,   and    by  compelling    the  more 


favored  creditors  to  exhaust  first  the  fund 
upon  which  they  have  the  exclusive  claim, 
or,  if  they  have  been  satisfied  without  the 
observance  of  this  rule,  by  permitting  the 
others  to  stand  in  their  place,  thus  enable 
such  others  to  receive  more  complete  satisfac- 
tion. 1  Story,  Eq.  Jur.  i  558  et  seg.;  Adams, 
Eq.  263,  590;  Williams,  Exec.  1457  ;  4  Johns. 
Ch.  N.  Y.  17;  1  P.  Will  Ch.  679;  1  Ves.  Ch. 
312 ;  5  Cranch,  R.  35 ;  1  Johns.  Ch.  N.  Y.  412 ; 
19  Ga.  513 ;  1  Wise.  43.  See  Marshalling 
OF  Assets.  See,  generally,  Williams,  Ex.  In- 
dex ;  Toller,  Ex.  Index  ;  2  Blackstone,  Coram. 
510,  511;  3  Viner,  Abr.  141 ;  11  id.  239;  Gor- 
don, Decedents,  Index ;  Ram,  Assets. 

ASSEVERATION.  The  proof  which  a 
man  gives  of  the  truth  of  what  he  says,  by 
appealing  to  his  conscience  as  a  witness. 

It  differs  from  an  oath  in  this,  that  by  the  latter 
he  appeals  to  God  as  a  witness  of  the  truth  of  what 
he  says,  and  involves  him,  as  the  avenger  of  false- 
hood and  perfidy,  to  punish  him  if  he  speak  not 
the  truth.    See  Affirmation;  Oath. 

ASSIGN.  To  make  or  set  over  to  another. 
Cowel ;  2  Blackstone,  Comm.  326 ;  5  Johns. 
N.Y.  391.  _ 

To  appoint;  to  select;  to  allot.  3  Black- 
stone, Comra.  58. 

To  set  forth;  to  point  out:  as,  to  assign 
errors.     Fitzherbert,  Nat.  Brev.  19. 

ASSIGNATION.  In  Scotch  Law.  As- 
signment, which  see. 

ASSIGNEE.  One  to  whom  an  assign- 
ment has  been  made. 

Assignee  in  fact  is  one  to  whom  an  assign- 
ment has  been  made  in  fact  by  the  party 
having  the  right. 

Assignee  in  law  is  one  in  whom  the  law 
vests  the  right:  as,  an  executor  or  adminis- 
trator.    See  Assignment. 

ASSIGNMENT  (Law  Lat.  assignatio, 
frora  assigno, — ad  and  siymim,— to  mark  for; 
to  appoint  to  one;  to  appropriate  to). 

In  Contracts.  A  transfer  or  making  over 
to  another  of  the  whole  of  any  property,  real 
or  personal,  in  possession  or  in  action,  or  of 
any  estate  or  right  therein. 

A  transfer  by  writing,  as  distinguished 
frora  one  by  delivery. 

The  transfer  of  the  interest  one  has  in 
lands  and  tenements,  and  more  particularly 
applied  to  the  un'expired  residue  of  a  term  or 
estate  for  life  or  years.  Cruise,  Dig.  tit. 
xxxii.  (Deed)  c.  vii.  ^  15;  2  Wooddeson 
Lect.  170,  171;  1  Stephen,  Comm.  485.  The 
deed  by  which  the  transfer  is  made  is  also 
called  an  assignment.  Comyns,  Dig. ;  Bacon, 
Abr.;  Viner,  Abr.;  Nelson,  Abr.;  La.  Civ. 
Code,  art.  2612;  Angell,  Assign.;  1  Hare  & 
W.  Sel.  Dec.  78-85;  4  Cruise,  Dig.  160. 

3.  What  may  be  assigned.  Every  demand 
connected  with  a  right  of  property,  real  or 
personal,  is  assignable.  Every  estate  and 
interest  in  lands  and  tenements  may  be 
assigned,  as  also  every  present  and  certain 
estate  or  interest  in  incorporeal  heredita- 
ments, even  though  the  interest  be  future, 
including  a  term  of  years  to  commence  at  a 
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subsequent  period  ;  for  the  interest  is  vested 
in  prcesenti,  though  only  to  take  effect  in 
futuro,  Perkins,  s.  91;  Coke,  Litt.  46  6;  rent 
to  grow  due  (but  not  that  in  arrear,  8  Cow. 
N.  Y.  206) ;  a  right  of  entry  where  the  breach 
of  the  condition  ipso  facto  terminates  the 
estate,-  2  Gill  &  J.  Md.  173 ;  4  Pick.  Mass.  1 ; 
a  right  to  betterments,  9  Me.  62 ;  the  right  to 
cut  trees,  which  have  been  sold  on  the  grant- 
or's land,  Hob.  17.3;  1  Greenleaf,  Ev.  i  27; 
Cruise,  Dig.  tit.  1,  I  45,  n. ;  7  N.  H.  522;  6  Me. 
81, 200 ;  18  Pick.  Mass.  569 ;  1  Mete.  Mass.  313 ; 
4  id.  580;  9  Leigh,  Va.  548 ;  11  Ad.  &  E.  34 ; 
a  right  in  lands  which  may  be  perfected  by 
occupation.  4  Yerg.  Tenn.  1 ;  1  Cooke,  Tenn. 
67.  But  no  right  of  entry  or  re-entry  can  be 
assigned,  2  Yerg.  Tenn.  84;  Littleton,  I  347; 
2  Johns.  N.  Y.  1 ;  1  Cranoh,  423-430  ;  1  Dev. 
&  B.  No.  C.  319  ;  nor  a  naked  power;  though 
it  is  otherwise  where  it  is  coupled  with  an 
interest.     2  Mod.  317. 

3.  To  make  an  assignment  valid  at  law, 
the  subject  of  it  must  have  an  existence,  act- 
ual or  potential,  at  the  time  of  the  assign- 
ment. 7  Ohio  St.  432.  But  courts  of  equity 
will  support  an  assignment  not  only  of  in- 
terests in  action  and  contingency,  but  of 
things  which  have  no  present,  actual,  or 
potential  existence,  but  rest  in  mere  possi- 
bility only,  2  Story,  Eq.  Jur.  630-639; 
Fearne,  Cont.  Rem.  527;  as  an  heir's  possi- 
bility of  inheritance.  4  Sneed,  Tenn.  258. 
The  assignment  of  personal  property  is 
chiefly  interesting  in  regard  to  choses  in 
action  and  as  to  its  effect  in  cases  of  insol- 
vency and  bankruptcy.  Assignments  by 
debtors  for  the  benefat  of  creditors  are  regu- 
lated by  statute  in  nearly  all  the  states  of  the 
United  States.  A  chose  in  action  cannot  be. 
transferred  at  common  law.  1  Fonblanque, 
Eq.  b.  1,  o.  4,  §  2,  n.  9;  10  Coke,  48;  Coke, 
Litt.  266  a;  Chitty,  Bills,  6;  Comyns,-Dig. 
Chancery  (2  H) ;  3  Cow.  N.  Y.  623;  2  Johns. 
N.  Y.  1;  15  Mass.  388;  1  Cranch,  367;  5 
Wise.  17 ;  5  Halst.  N.  J.  20.  But  the  as- 
signee may  sue  in  the  assignor's  name,  and 
the  assignment  will  be  considered  valid  in 
equity.     See  |§  10-12. 

■4.  In  equity,  as  well  as  law,  some  choses  in 
action  are  not  assignable:  for  example,  an 
officer's  pay  or  commission,  2  Austr.  533 ;  1 
Ball  &  B.'Ch.  Ir.  387;  1  Swanst.  Ch.  74;  3 
Term,  681;  2  Beav.  Rolls,  544;  Turn.  &  R. 
459;  see  7  Mete.  Mass.  335;  13  Mass.  290; 
15  Ves.  Ch.  139;  or  the  salary  of  a  judge,  10 
Humphr.  342 ;  or  claims  for  fishing  or  other 
bounties  from  the  government ;  or  rights  of 
action  for  fraud  or  tort,  or  any  rights  peri- 
dente  lite.  1  Pet.  193,  213;  6  Cal.  456;  3 
E.  D.  Smith,  N.  Y.  246;  22  Barb.  N.  Y.  110; 
25  ill.  635 ;  2  N.  Y.  293 ;  3  Litt.  Ky.  41 ;  9  Sere. 
&  R.  Penn.  244;  6  Madd.  Ch.  59;  2  Mylne  & 
K.  592.  Nor  c&n personal  trusts  be  assigned ; 
as  the  right  of  a  master  in  his  apprentice,  11 
B.  Monr.  Ky.  60;  1  Mass.  172;  %  id.  299;  8 
N.  H.  472,  or  the  duties  of  a  testamentary 
guardian.  12  N.  H.  437;  1  Hill,  N.  Y.  375. 
5.  The  assignment  of  bills  of  exchange 
and  promissory  notes  by  general  or  special 


endorsement  constitutes  an  exception  to  the 
law  of  transfer  of  choses  in  action.  When 
negotiable  (i.e.  made  payable  to  order),  they 
were  made  transferable  by  the  statute  of  3  & 
4  Anne ;  they  may  then  be  transferred  by  en- 
dorsement; the  holder  can  sue  in  his  own 
name,  and  the  equitable  defences  which  might 
have  existed  between  the  promisor  and  the 
original  promisee  are  cut  off.  Parsons,  Contr. 
402-406 ;  Chitty,  Bills,  Perkins  ed.  1854,  8, 
11,  225,  229,  n.  (3)  and  cases  cited;  11  Barb. 
N.  Y.  637,  639 ;  Burrill,  Ass.  2d  ed.  3,  nn. 
1,  2  ;  26  Miss.  577  ;  Hard.  Ky.  562. 

6.  The  most  extensive  class  of  assignments 
are  the  general  assignments  in  trust  made  by 
insolvent  and  other  debtors  for  the  discharge 
of  their  debts.  In  most  of  the  states  of  the 
United  States  these  are  regulated  by  state 
statutes  (q.  v.).  3  Sumn.  C.  C.  345  ;  10  Paige, 
Ch.  N.  Y.  445 ;   1  N.  Y.  101 ;  20  Ga.  44. 

Independently  of  bankrupt  and  insolvent 
laws,  priorities  and  preferences  in  favor  of  par- 
ticular creditors  are  allowed.  Such  preference 
is  not  considered  generally  unequitable,  or  a 
stipulation  that  the  creditors  taking  under  it 
shall  release  and  discharge  the  debtor  from 
all  further  claims.  4  Mass.  206  ;  5  id.  153 ; 
6  id.  342 ;  5  Me.  245  ;  41  id.  277  ;  9  Ind.  88; 

6  id.  176  ;  4  Wash.  C.  C.  232  ;  13  Serg.  &  R. 
Penn.  132  ;  4  Ball.  Penn.  76,  85  ;  2  Dutch.  N. 
J.  23  ;  4  Zabr.  N.  J.  162 ;  2  Cal.  107  ;  16  111. 
435  ;  17  Ga.  430  ;  2  Paine,  C.  C.  180 ;  3  Du. 
N.  Y.  1 ;  15  Johns.  N.  Y.  571 ;  11  Wend.  N.  Y. 
187  ;  7  Md.  88,  381 ;  5  Gill  &  J.  Md.  187;  3 
Ala.  86 ;  5  id.  139  ;  29  id.  266 ;  5  N.  H.  113 ; 

7  Pet.  608  ;  11  Wheat.  78 ;  6  Conn.  277 ;  8  id. 
505  ;  26  Miss.  423  ;  6  Fla.  62. 

T.  How  made.  It  used  to  be  held  that  the 
instrument  of  assignment  must  be  of  as  high 
a  character  and  nature  as  the  instrument 
transferred ;  but  now  a  parol  (usually  written) 
assignment  may  transfer  a  deed,  if  the  deed 
be  at  the  same  time  delivered.  1  Dev.  No.  0. 
354 ;  2  Jones,  No.  C.  224 ;  13  Mass.  304 ;  15 
id.  481 ;  2  Me.  234 ;  3  id.  346 ;  26  id.  448 ; 
17  Johns.  N.  Y.  284,  292 ;  19  id.  342 ;  1  E.  D. 
Smith,  N.  Y.  414 ;  5  Ad.  &  E.  107  ;  4  Taunt. 
326 ;  1  Ves.  Sen.  Ch.  332, 348 ;  2td. 6 ;  1  Madd. 
Ch.  53  ;  2  Rose.  Bank.  271 ;  1  Harr.  &  J.  Md. 
114,  274;  2  Ohio,  56,  221 ;  11  Tex.  273 ;  26 
Ala.  N.  s.  292.  See  5  Halst.  N.  J.  156.  When 
the  transfer  of  personal  chattels  is  made  by 
an  instrument  as  formal  as  that  required  in 
the  assignment  of  an  interest  in  lands,  it  is 
commonly  called  a  bill  of  sale  (which  see).  2 
Stephen,  Cnmm.  104.  In  most  cases,  how- 
ever, personal  chattels  are  transferred  by 
mere  note  or  memorandum,  or,  as  in  the  case 
of  negotiable  paper,  by  mere  endorsement. 
3  E.  D.  Smith,  N.  Y.  555  ;  6  Cal.  247  ;  28  Miss. 
56  ;  15  Ark.  491. 

8.  The  proper  technical  and  operative  vrOTdia 
in  assignment  are  "assign,  transfer,  and  set 
over;"  but  "give,  grant,  bargain,  and  sell," 
or  any  other  words  which  show  the  intent  of 
the  parties  to  make  a  complete  transfer,  will 
work  an  assignment.  Watkins,  Conv.,  Pres- 
ton ed.  b.  2,  c.  ix. 

No  consideration  is  necessary  to  suppon 
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the  assignment  of  a  term.  1  Mod.  263 ;  3 
Munf.  Va.  556 ;  2  E.  D.  Smith,  N.  Y.  469. 
Now  all  assignments,  by  the  statute  of  frauds, 
of  chattels  real,  must  be  made  by  deed  or 
note  in  writing,  signed  by  the  assigning  party 
or  his  agent  thereunto  lawfully  authorized 
by  writing.  1  Bos.  &  P.  270.  If  a  tenant 
assigns  the  whole  or  a  part  of  an  estate  for 
a  part  of  the  time,  it  is  a  sub-lease,  and  not 
an  assiofnment.  1  Gray,  Mass.  325 ;  2  Paige, 
Ch.  N.  Y.  68;  2  Ohio,  369  ;  1  Washburn,  Real, 
Prop.  327. 

9.  Effect  of.  During  the  continuance  of 
the  assignment,  the  assignee  is  liable  on  all 
covenants  running  with  the  land,  but  may 
rid  himself  of  such  continuing  liability  by 
transfer  to  a  mere  beggar.  2  H.  Blackst. 
133  ;  5  Coke,  16  ;  3  Burr.  1271 ;  1  Bos.  &  P. 
21 ;  2  Bridgman,  Eq.  Dig.  138  ;  1  Vern.  Ch. 
87 ;  2  id.  103  ;  8  Ves.  Ch.  95  ;  1  Schoales  & 
L.  Ch.  Jr.  310;  1  Ball  &  B.  Ch.  Jr.  238; 
Dougl.  56,  183.  By  the  assignment  of  a 
right  all  its  accessories  pass  with  it :  for 
example,  the  collateral  security,  or  a  lien  on 
property,  which  the  assignor  of  a  bond  had, 
will  pass  with  it  when  assigned.  1  Stockt. 
N.  J.  592;  5  Litt.  Ky.  248  ;  3  Bibb,  Ky.  291; 
4  B.  Manr.  Ky.  529  ;  2  Dan.  Ky.  98  ;  1  Penn. 
St.  454 ;  1  Penn.  280 ;  5  Watts,  Penn.  529 ; 

9  Cow.  N.  Y.  747  ;  2  Yerg.  Tenn.  84.  So,  also, 
what  belongs  to  the  thing  by  the  right  of 
accession  is  assigned  with  it.  7  Johns.  Cas. 
N.  Y.  90 ;  6  Pick.  Mass.  360  ;  31  N.  H.  562. 

10.  The  assignee  of  a  chose  in  action  in  a 
court  of  law  must  bring  the  action  in  the 
name  of  the  assignor  in  whose  place  he  stands ; 
and  every  thing  which  might  have  been 
shown  in  defence  against  the  assignor  may 
be  used  against  the  assignee.  18  Eng.  L.  &  Eq. 
82 ;  8  Me.  77  ;  29  id.  9  ;  42  id.  221 ;  6  Ga.  119 ; 
1  Barb.  N.  Y.  114,  131 ;  15  id.  506  ;  2  Johns. 
Ch.  N.  Y.  441 ;  9  Cow.  N.  Y.  34;  3  N.  H.  82, 
539 ;  2  Wash.  Va.  233 ;  4  Rand.  Va.  266  ;  5 
Mass.  201,  214;  6  Pick.  Mass.  316;  10  Cush. 
Mass.  92;  2  Miss.  96;  11  id.  488;  28  id.  56; 
13  111.  486  ;  1  Stockt.  N.  J.  146;  1  Dutch.  N. 
J.  506;  2  South.  N.J.  817;  Coxe,  N.J.  177; 
3  Day,  Conn.  364;  7  Conn.  399;  4  Litt.  Ky. 
435;'9Ala.60;Harp.So.  C.17;2Cranch,342; 
1  Wheat.  236;  7  Pet.  608;  1  Dall.  £68;  2 
Penn.  361,  463;  1  Bay,  So.  C.  173;  1  M'Cord, 
So.  C.  219;  5  Mas.  C.  C.  215;  1  Paine,  C.  C. 
525;  3  McLean,  C.  C.  147;  3  Ilayw.  Tenn. 
199 ;  1  Humphr.  Tenn.  155 ;  11  Md.  251.  But 
in  a  court  of  equity  the  assignee  may  sue  in 
his  own  name,  but  can  only  go  into  equity 
when  his  remedy  at  law  fails.  Freem.  Ch. 
145;  1  Ves.  Ch.  331,  409;  3  Mer.  Ch.  86;  2 
Vern.  Ch.  692 ;  1  Younge  &  C.  Ch.  481 ;  1  Pick. 
Mass.  485-493  ;  4  Mass.  508,  511 ;  4  Rand.  Va. 
392;  30  Me.  419;  32  id.  203,  342;  2  Johns. 
Ch.  N.  Y.  441 ;  8  Wheat.  268.  Such  an  assign- 
ment is  considered  as  a  declaration  of  trust. 

10  Humphr.  Tenn.  342;  3  P.  Will.  Ch.  199;  2 
id.  603 ;  1  Ves.  Ch.  411 ;  5  Pet.  597 ;  1  Wheat. 
235;  5  id.  277;  see  5  Paige,  Ch.  N.  Y.  539;  6 
id.  583 ;  6  Cranch,  335 ;  but  all  the  equitable 
defences  exist.  3  Yeates,  Penn.  327 ;  1  Binn. 
Penn.  429;  8  Wheat.  268. 


H.  A  valid  assignment  of  a  policy  of  in- 
surance in  the  broadest  legal  sense,  by  con- 
sent of  the  underwriters,  by  statute,  or  other- 
wise, vests  in  the  assignee  all  the  rights  of 
the  assignor,  legal  and  equitable,  including 
that  of  action  ;  but  the  instrument,  not  being 
negotiable  in  its  character,  is  assignable  only 
in  equity,  and  not  even  so  if  it  has,  as  it 
sometimes  has,  a  condition  to  the  contrary. 
1  Phillips,  Ins.  c.  1,  sect.  x. ;  3  Md.  244,  341 ; 
8  Cush.  Mass.  393;  10  id.  350;  15  Barb.  N. 
Y.  413;  16  id.  511;  20  id.  339;  23  id.  623; 
28  id.  116 ;  17  N.  Y.  391 ;  5  Du.  N.  Y.  101 ;  25 
Ala.  N.  s.  353 ;  30  N.  H.  231 ;  3  Sneed,  Tenn. 
565 ;  42  Me.  £21 ;  26  Conn.  165 ;  31  Ponn.  St. 
438;  18  Erg.  L.  &  Eq.  427;  22  id.  590.  A 
debtor  making  an  assignment  for  the  benefit 
of  his  creditors  may  legally  choose  his  own 
trustees,  and  the  title  passes  out  of  him  to 
them.  £1  Barb.  N.  Y.  65 ;  1  Binn .  Penn.  514 ; 
18  Ark.  85,  123  ;  24  Conn.  180.  The  assent 
of  creditors  will  ordinarily  be  presumed.  29 
Ala.  N.  s.  112;  4  Mass.  183,  2C6;  5  id.  153; 
8  Pick.  Mass.  113 ;  2  Conn.  633 ;  9  Serg.  &  R. 
Penn.  244;  8  Me.  411.  In  seme  states  the 
statutes  provide  that  the  assignment  shall  be 
for  the  benefit  of  all  creditors  equally. 

12.  Assignments  are  peculiarly  the  objects 
of  equity  jurisdiction,  2  Bligh,  171,  189 ;  I 
Ventr.  128;  9  Barnew.  &  C.  300;  7  Wheat. 
556;  lliy.78;  4  Johns.  Cas.  N.  Y.  5£9 ;  lid. 
205 ;  1  id.  119, 129 ;  and  bona  fide  assignments 
will  in  most  cases  be  upheld  in  equity  courts, 
8  Me.  17;  Paine,  C.  C.  625;  1  Wash.  C.  C. 
424;  14  Serg.  &  R.  Penn.  137;  T.  U.  P. 
Charlt.  Ga.  230 ;  12  Johns.  N.  Y.  343 ;  1 
Paige,  Ch.  N.  Y.  41 ;  22  Barb.  N.  Y.  550;  but 
champerty  and  maintenance,  and  the  purchase 
of  lawsuits,  are  inquired  into  and  restrained 
in  equity  as  in  law,  and  fraud  will  defeat  an 
assignment.  By  some  of  the  state  statutes 
regulating  assignments,  the  assignee  may 
bring  an  action  in  his  own  name  in  a  court 
of  law,  but  the  equities  in  defence  are  not 
excluded.  Among  these  states  are  New  York, 
Maryland,  Ohio,  Missouri,  Arkansas,  Missis- 
sippi, Louisiana,  California.  See  6  Ohio,  271 ; 
6  Yerg.  Tenn.  572;  3  Dan.  Ky.  142;  2  Pet. 
239  ;  1  Miss.  69. 

ASSIGNMENT  OF  DOWER.  The 
act  by  which  the  share  of  a  widow  in  her 
deceased  husband's  real  estate  is  ascertained 
and  set  apart  to  her. 

The  assignment  may  be  made  in  pais  by 
the  heir  or  his  guardian,  or  the  devisee  or 
other  persons  seised  of  the  lands  subject  to 
dower,  2  Penn.  N.  J.  521 ;  19  N.  II.  240  ;  23 
Pick.  Mass.  80,  88;  4  Ala.  N.  s.  160;  4  Me. 
67;  2  Ind.  388;  Tudor,  Lead.  Cas.  51;  or  it 
may  be  made  after  a  course  of  judicial  pro- 
ceedings, where  a  voluntary  assignment  is 
refused.  In  this  case  the  assignment  will  be 
made  by  the  sheriif,  who  will  set  off  her  share 
by  metes  and  bounds.  2  Blackstone,  Comm. 
136  ;  1  Washburn,  Real  Prop.  229.  The  as- 
signment should  be  made  within  forty  days 
after  the  death  of  the  husband,  during  which 
time  the  widow  shall  remain  in  her  husband's 
I  capital  mansion-house.     See  20   Ala.  n.  s. 
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662 ;  7  T.  B.  Monr.  337 ;  5  Conn.  462 ;  1  Wash- 
burn, Real  Prop.,  222,  n.,  227.  The  share  of 
the  widow  is  usually  one-third  of  all  the  real 
estate  of  which  the  husband  has  been  seised 
during  coverture ;  and  no  writing  or  livery  is 
necessary  in  a  valid  assignment,  the  dowress 
being  in,  according  to  the  view  of  the  law,  of 
the  seisin  of  her  husband.  The  remedy  of 
the  widow,  when  the  heir  or  guardian  refuses 
to  assign  dower,  is  by  a  writ  of  dower  und^ 
nihil  habet.  4  Kent,  Comm.  63.  If  the 
guardian  of  a  minor  heir  assign  more  than 
he  ought,  the  heir  on  coming  of  age  may  have 
the  writ  of  admeasurement  of  dower.  2  Ind. 
336;  1  Pick.  Mass.  314;  Coke,  Litt.  34,  35; 
Fitzherbert,Nat.Brev.l48;  Finch,  314;  Stat. 
"Westm.  2  (13  Bdw.  I.),  c.  7;  1  Washburn, 
Real  Prop.  222-250;  1  Kent,  Comm.  63,  69; 
2  Bouvier,  Inst.  n.  1743. 

ASSIGNMENT  OF  ERRORS.  In 
Practice.  The  statement  of  the  case  of  the 
plaintiif  in  error,  on  a  writ  of  error,  setting 
forth  the  errors  complained  of. 

It  corresponds  with  the  declaration  in  an 
ordinary  action.  2  Tidd,  Pract.  1168;  3 
Stephen,  Comm.  644.  All  the  errors  of  which 
the  plaintiff  complains  should  be  set  forth 
and  assigned  in  distinct  terms,  so  that  the 
defendant  may  plead  to  them.  18  Ala.  186 ; 
15  Conn.  83 ;  4  Miss.  77. 

ASSIGNOR.  One  who  makes  an  assign- 
ment ;  one  who  transfers  property  to  another. 

2.  In  general,  the  assignor  can  limit  the 
operation  of  his  assignment,  and  impose 
whatever  condition  he  may  think  proper; 
but  when  he  makes  a  general  assignment  in 
trust  for  the  use  of  his  creditors,  ne  can  im- 
pose no  condition  whatever  which  will  deprive 
them  of  any  right,  14  Pick.  Mass.  123 ;  2  id. 
129;  15  Johns.  N.  Y.  151;  20  id.  442;  7 
Cow.  N.  Y.  735  ;  5  id.  547 ;  nor  any  condition 
forbidden  by  law,  as  giving  preference  when 
the  law  forbids  it. 


ASSIGNS.  Assignees ;  those  to  whom 
property  shall  have  been  transferred.  Now 
seldom  used  except  in  the  phrase,  in  deeds, 
"heirs,  administrators,  and  assigns." 

ASSISA  (Lat.  assidere).  A  kind  of  jury 
or  inquest.  Assisa  vertitur  in  juratum.  The 
assize  has  been  turned  into  a  jury. 

A  writ:  as,  an  assize  of  novel  disseisin, 
assize  of  common  pasture. 

An  ordinance:  as,  assisa panis.  Spelman, 
Gloss. ;  Littleton,  ^  234;  3  Sharswood,  Blackst. 
Comm.  402. 

A  fixed  specific  time,  sum,  or  quantity. 
A  tribute  ;  tax  fixed  by  law ;  a  fine.  Spel- 
man, Gloss. 

Assisa  armorum.  A  statute  ordering  the 
keeping  arms. 

Assisa  cadere.  To  be  nonsuited.  Cowel ; 
3  Blackstone,  Comm.  402. 

Assisa  continuanda.  A  writ  for  the  con- 
tinuation of  the  assize  to  allow  the  produc- 
tion of  papers.     Reg.  Orig.  217. 

Assisa  de  foresta.  Assize  of  the  forest, 
which  see. 


Assisa  mortis  d'ancesioris.  Assize  of  mdrl 
d'ancesior,  which  see. 

Assisa  panis  et  cerevisim.  Assize  of  bread 
and  ale ;  a  statute  regulating  the  weight  and 
measure  of  these  articles. 

Assisa  proroganda.  A  writ  to  stay  pro- 
ceedings where  one  of  the  parties  is  engaged 
in  a  suit  of  the  king.    Reg.  Orig.  208. 

Assisa  ultima  prcesentationis.  Assize  of 
darrein  presentment. 

Assisa  venalium.     Statutes  regulating  the 
sale  of  certain  articles.     Spelman,  Gloss. 
ASSISORS.    In  Scotch  Law.    Jurors. 
ASSIZE  (Lat.  assidere,  to  sit  by  or  near,, 
through  the  Fr.  assisa,  a  session). 

In  English  La-vir.  A  writ  directed  to  the 
sheriff  for  the  recovery  of  immovable  pro- 
perty, corporeal  or  incorporeal.  Cowel;  Lit- 
tleton, I  234. 

The  action  or  proceedings  in  court  based 
upon  such  a  writ.  Magna  Charta,  c.  12;  Stat. 
13  Edw.  I.  (Westm.  2)  o.  25;  3  Blackstone,, 
Comm.  57,  252;  Sellon,  Pract.  Introd.  xii. 

Such  actions  were  to  be  tried  by  special  courts, 
of  which  the  judicial  officers  were  justices  of  assize. 
See  CouETs  OP  Assize  and  Nisi  Peius.  This  form 
of  remedy  is  said  to  have  been  introduced  by  the 
parliament  of  Northampton  (or  Nottingham,  a.d. 
1176),  for  the  purpose  of  trying  titles  to  land  in  a 
more  certain  and  expeditious  manner  before  com- 
missioners appointed  by  the  crown  than  before  the 
suitors  in  the  county  court  or  the  king's  justiciars 
in  the  Aula  Regis.  The  action  is  properly  a  mixed 
action,  whereby  the  plaintiff  recovers  his  land  and 
damages  for  the  injury  sustained  by  the  disseisin. 
The  value  of  the  action  as  a  means  for  the  recovery 
of  land  led  to  its  general  adoption  for  that  purpose,, 
those  who  had  suffered  injury  not  really  amounting, 
to  a  disseisin  alleging  a  disseisin  to  entitle  them- 
selves to  the  remedy.  The  scope  of  the  remedy 
was  also  extended  so  as  to  allow  the  recovery  of 
incorporeal  hereditaments,  as  franchises,  estovers, 
etc.  It  gave  place  to  the  action  of  ejectment,  and 
is  now  abolished,  having  been  previously  almost,  if 
not  quite,  entirely  disused.  Stat.  3  <fc  4  Will.  IV.  o. 
27,  §  36.     Stearns,  Heal  Act.  187. 

A  jury  summoned  by  virtue  of  a  writ  of 
assize. 

Such  juries  were  said  to  be  either  magna  (grand),  ■ 
consisting  of  sixteen  members  and  serving  to  de- 
termine the  right  of  property,  or  parva  (petite); 
consisting  of  twelve  and  serving  to  determine  the 
right  to  possession.     Mirror  of  Just.  lib.  2. 

This  sense  is  said  by  Littleton  and  Blackstone  to 
be  the  original  meaning  of  the  word.  Littleton, 
§  234;  3  Blackstone,  Comm.  185.  Coke  explains  it 
as  denoting  originally  a  session  of  justices;  and 
this  explanation  is  sanctioned  by  the  etymology  of 
the  word.  Coke,  Litt.  153  b.  It  seems,  however,  to 
have  been  early  used  in  all  the  senses  here  given. 
The  recognitors  of  assize  (the  jurors)  had  the  power 
of  deciding,  upon  their  own  knowledge,  without  the 
examination  of  witnesses,  where  the  issue  was  joined 
on  the  very  point  of  the  assize;  hut  collateral  mat- 
ters were  tried  either  by  a  jury  or  by  the  recognitors 
acting  as  a  jury,  in  which  latter  case  it  was  said  to 
be  turned  into  a  jury  {assisa  vertitur  in  juratum). 
Booth,  Real  Act.  213 ;  Stearns,  Real  Act.  187 ;  3 
Blackstone,  Comm.  402.  The  term  is  no  longer 
used,  in  England,  to  denote  a  jury. 

The  verdict  or  judgment  of  the  jurors  or 
recognitors  of  assize.     3  Blackstone,  Comm. 
57,  59. 
A  court  composed  of  an  assembly  of  knights 
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and  other  substantial  men,  with  the  baron  or 
justice,  in  a  certain  place,  at  an  appointed 
time.    Grand  Coutum.  cc.  24,  25. 

An  ordinance  or  statute.  Littleton,  J  234; 
Reg.  Orig.  239.  Any  thing  reduced  to  a  cer- 
tainty in  respect  to  number,  quantity,  quality, 
weight,  measure,  etc.  2  Sharswood,  Blackst. 
Comm.  42;  Cowel ;  Spelman,  Gloss.  Assisa. 
See  the  articles  immediately  following. 

In  Scotch  La-w.  The  jury,  consisting  of 
fifteen  men,  in  criminal  cases  tried  in  the 
court  of  justiciary.  Paterson,  Comp. ;  Bell, 
Diet. 

ASSIZE  OF  DARREIN  PRESENT- 
MENT. A  writ  of  assize  which  formerly 
lay  for  a  person  who  had  himself,  or  whose 
ancestors  had  upon  the  last  preceding  avoid- 
ance, presented  a  clerk  to  a  benefice  where 
a  stranger  presented  a  clerk  for  the  purpose 
of  obtaining  a  writ  commanding  the  bishop 
to  institute  the  patron's  clerk,  and  to  obtain 
damages  for  the  interference.  3  Sharswood, 
Blackst.  Comm.  245 ;  Stat.  13  Edw. I.  (Westm. 
2)  0.  5.  It  has  given  way  to  the  remedy  by 
quare  impedit. 

ASSIZE  OF  FRESH  FORCE.  A  writ 
of  assize  which  lay  where  the  disseisin  had 
been  committed  within  forty  days.  Eitzher- 
bert,  Nat.  Brev.  7. 

ASSIZE  OF  MORT  D' ANCESTOR. 
A  writ  of  assize  which  lay  to  recover  posses- 
sion of  lands  against  an  abator  or  his  alienee. 

It  lay  where  the  ancestor  from  whom  the 
claimant  derived  title  died  seised.  Cowel; 
Spelman,  Gloss. ;  3  Sharswood,  Blackst.  Comm. 
185. 

ASSIZE  OF  NOVEL  DISSEISIN. 
A.  writ  of  assize  which  lay  where  the  claim- 
ant had  been  lately  disseised.  The  action 
must  have  been  brought  subsequentto  the  next 
preceding  session  of  the  eyre  or  circuit  of 
lustices,  which  took  place  once  in  seven  years. 
Coke,  Litt.  153;  Booth,  Real  Act.  210. 

ASSIZE  OF  NUISANCE.  A  writ  of 
assize  which  lay  where  a  nuisance  had  been 
committed  to  the  complainant's  freehold. 

The  complainant  alleged  some  particular 
fact  done  which  worked  an  injury  to  his  free- 
hold (ad  nocumentum  liberi  fenementi  sui), 
and,  if  successful,  recovered  judgment  for  the 
abatement  of  the  nuisance  and  also  for 
damages.  Fitzherbert,  Nat.  Brev.  183 ;  3 
Sharswood,  Blackst.  Comm.  221 ;  9  Coke,  55. 

ASSIZE  OF  UTRUM.  A  writ  of  assize 
which  lay  for  a  parson  to  recover  lands  which 
his  predecessor  had  improperly  allowed  the 
church  to  be  deprived  of.  3  Blackstoue, 
Comm.  257. 

ASSIZES.  Sessions  of  the  justices  or 
commissioners  of  assize. 

These  assizes  are  held  twice  in  each  year 
in  each  of  the  various  shires  of  England,  with 
some  exceptions,  by  virtue  of  several  com- 
missions, for  the  trial  of  matters  of  fact  in 
issue  in  both  civil  and  criminal  cases.  They 
still  retain  the  ancient  name  in  popular 
language,  though  the  commission  of  assize  is 


no  longer  issued.  3  Stephen,  Comm.  424,  n. 
See  Assize  ;  Nisi  Prius  ;  Commission  of  As- 
size; Courts  of  Assize  and  Nisi  Prius. 

ASSIZES  DE  JERUSALEM.  A  code 
of  feudal  law  prepared  at  a  general  assembly 
of  lords  after  the  conquest  of  Jerusalem. 

It  was  compiled  principally  from  the  laws 
and  customs  of  France.  It  was  reduced  to 
form  by  Jean  d'Iblin,  Comie  de  Japhe  et 
Ascalon,  about  the  year  1290.  1  Poumel, 
Hist,  des  Av.  49  ;  2  Dupin,  Prof,  des  Av.  674r- 
680  ;  Stephen,  Plead.  App.  xi. 

ASSOCIATION  (Lat.  ad,  to,  and  sociare, 
— from  socius,  a  companion). 

The  act  of  a  number  of  persons  in  uniting 
together  for  some  purpose. 

The  persons  so  joining. 

In  English  La'w.  A  writ  directing  certain 
persons  (usually  the  clerk  and  his  subordi- 
nate officers)  to  associate  themselves  with  the 
justices  and  sergeants  for  the  purpose  of 
taking  the  assizes.  3  Sharswood,  Blackst.  ' 
Comm.  59. 

ASSOHi  (spelled  also  assoile,  assoilyie). 
To  set  free ;  to  deliver  from  excommunication. 
Stat.  1  Hen.  IV.  c.  7 ;  Cowel. 

ASSUMPSIT  (Lat.  assumere,  to  assume, 
to  undertake  ;  assumpsit,  he  has  undertaken). 

In  Contracts.  An  undertaking,  either 
express  or  implifed,  to  perform  a  parol  agree- 
ment.    1  Lilly,  Reg.  132. 

Express  assvmpsit  is  an  undertaking  made 
orally  by  writing  not  under  seal,  or  by  matter 
of  record,  to  perform  an  act  or  to  pay  a  sum 
of  money  to  another. 

Implied  assumpsit  is  an  undertaking  pre- 
sumed in  law  to  have  been  made  by  a  party, 
from  his  conduct,  although  he  has  not  made 
any  express  promise. 

2.  The  law  presumes  such  an  undertaking 
to  have  been  made,  on  the  ground  that  every- 
body is  supposed  to  have  undertaken  to  do 
what  is,  in  point  of  law,  just  and  right.  Such 
an  undertaking  is  never  implied  where  the 
party  has  made  an  express  one,  2  Term,  100; 
10  Mass.  192;  20  Am.  Jur.  7  ;  nor  ordinarily 
against  the  express  declaration  of  the  party 
to  be  charged,  1  Me.  125  ;  13  Pick.  Mass.  165 ; 
nor  will  it  be  implied  unless  there  be  a 
request  or  assent  by  the  defendant  shown,  20 
N.  H.  490 ;  1  Greenleaf,  Ev.  §  107,  though  such 
request  or  assent  may  be  inferred  from  the 
nature  of  the  transaction,  1  Dowl.  &  L.  984 ; 
15  Conn.  52  ;  28  Vt.  401 ;  2  Dutch.  N.  J.  49, 
or  from  the  silent  acquiescence  of  the  defend- 
ant, 22  Am.  Jur.  2-11 ;  Mete.  Yelv.  41,  n. ;  14 
Johns.  N.  Y.  378 ;  2  Blatchf.  C.  C.  343,  or 
even  contrary  to  fact  on  the  ground  of  legal 
obligation.  1  H.  Blackst.  90 ;  3  Campb.  298 ; 
6  Mod.  171 ;  14  Mass.  227  ;  10  Pick.  Mass.  156 ; 
4  Me.  258  ;  20  Am.  Jur.  9  ;  22  id.  2  ;  13  Johns. 
N.  Y.  480. 

3.  In  Practice.  A  form  of  action  which 
lies  for  the  recovery  of  damages  for  the  non- 
performance of  a  parol  or  simple  contract.  7 
Term,  351 ;  3  Johns.  Cas.  N.  Y.  60. 

It  differs  from  deht,  since  the  amount  claimed  need 
not  be  liquidated  (see  Debt),  and  from  covenant,  since 
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it  does  not  require  a  contract  under  seal  to  support 
it.  See  Covenant.  See  4  Colte,  91  j  4  Burr.  1008 ; 
14  Pick.  428  ;  2  Meto.  181.  Assumpsit  is  one  of  the 
class  of  actions  called  actions  upon  the  case,  and 
in  the  older  books  is  called  action  upon  the  case 
upon  assumpsit.     Comyns,  Dig. 

Special  assumpsit  is  an  action  of  assumpsit 
brought  upon  an  express  contract  or  promise. 

General  assumpsit  is  an  action  of  assumpsit 
brought  upon  the  promise  or  contract  inipiied 
by  law  in  certain  cases.  See  2  Smith,  Lead. 
Cas.  5th  Am.  ed.  14. 

4.  The  action  should  be  brought  by  the 
party  from  whom  the  consideration  moved,  1 
Ventr.  318  ;  3  Bos.  &  P.  149,  n. ;  14  East,  582  ; 
Mete.  Yelv.  1, 25,  n. ;  4  Barnew.  &  C.  664;  17 
Mass.  404,  575  ;  3  Pick.  Mass.  83, 92 ;  8  Johns. 
58  ;  13  id.  497 ;  1  Pet.  C.  C.  169 ;  22  Am.  Jur. 
1-19,  or  by  the  person  for  whose  benefit  it 
was  paid,  15  Me.  285, 443  ;  1  Rich.  So.  C.  268 ; 
5  Blackf.  Ind.  179 ;  17  Ala.  333,  against  the 
party  who  made  the  undertaking  ;  suing  the 
principal  to  recall  money  paid  to  the  agent. 
See  4  Burr.  1984 ;  1  Sumn.  C.  C.  277, 317.  It 
lies  for  a  corporation,  2  Lev.  252 ;  1  Campb. 
466 ;  and  against  it,  in  the  United  States,  7 
Cranch,  297  ;  9  Pet.  541  ;  3  Serg.  &  R.  Penn. 
117  ;  4td.l6  ;  12  Johns.  N.Y. 231 ;  Uid.  118; 

2  Bay,  So.  C.  109  ;  1  D.  Chipm.  Vt.  371,  456  ; 
1  Ark.  180  ;  10  Mass.  397  ;  3  Halst.  N.  J.  182 ; 

3  Serg.  &  R.  Penn.  117  ;  4  id.  16  ;  but  not  in 
England,  unless  by  express  authority  of  some 
legislative  act.     1  Chitty,  Plead.  98. 

A  promise  or  undertaking  on  the  part  of 
the  defendant,  either  expressly  made  by  him 
or  implied  by  the  law  from  his  actions,  con- 
stitutes the  gist  of  the  action.  A  sufRoient 
consideration  for  the  promise  must  be  averred 
and  shown,  21  Am.  Jur.  258,  283 ;  though  it 
may  be  implied  by  the  law,  7  Johns.  29,  321 ; 
14  Pick.  Mass.  210;  21  Am.  Jur.  258,  283; 
as  in  case  of  negotiable  promissory  notes  and 
bills,  where  a  consideration  is  presumed  to 
exist  till  its  absence  is  shown.  6  Vt.  165 ; 
Story,  Prom.  Notes. 

The  action  lies  for — 

5.  Money  had  and  received  to  the  plaintiff's 
use,  including  all  cases  where  one  has  money, 
or  that  which  the  parties  have  agreed  to  treat 
as  money,  1  Greenleaf,  Ev.  |  117 ;  2  N.  H. 
333  ;  6  Cow.  N.  Y.  297  ;  8  Gill  &  J.  Md.  333, 
in  his  hands,  which  in  equity  and  good  con- 
science he  is  bound  to  pay  over ;  including 
bank-notes,  13  East,  20,  130 ;  17  Mass.  560 ; 
7  Cow.  N.  Y.  062 ;  32  Ala.  n.  s.  523  ;  pro- 
missory notes,  3  Mass.  405 ;  9  Pick.  Mass. 
293;  16  Me.  285;  7  Johns.  N.  Y.  132;  11 
N.  H.  218;  6  Blackf.  Ind.  378;  notes  pay- 
able in  specific  articles,  7  Wend.  N.  Y.  311 ; 
and  some  kinds  of  evidences  of  debt,  3 
Campb.  199;  8  Wend.  N.  Y.  641;  17  Mass. 
560 ;  4  Pick.  Mass.  71 ;  but  not  goods,  ex- 
cept under  special  agreement,  2  Burr.  2589;  1 
East,  1 ;  7  Serg.  &  R.  Penn.  246 ;  8  Term, 
687 ;  3  Bos.  &  P.  559  ;  1  Younge  &  J.  Exch. 
380 ;  1  Dougl.  117  ;  whether  delivered  to  the 
defendant  for  a  particular  purpose  to  which 
he  refuses  to  apply  it,  14  East,  590,  n. ;  3 
Price,  Exch.  68 ;  3  'Day,  Conn.  252  ;  4  Cow. 


N.  Y.  607 ;  3  Johns.  N.  Y.  183 ;  1  D.  Chipm. 
Vt.  101 ;  1  Harr.  Del.  446;  see  2  Bingh.  7  ; 

17  Mass.  575 ;  or  obtained  by  him  through 
fraud,  1  Salk.  28  ;  4  Mass.  488  ;  4  Conn.  350 ; 
30  Vt.  277  ;  4  Ind.  43,  or  by  tortious  seizure 
and  conversion  of  the  plaintiff's  property,  5 
Pick.  Mass.  285 ;  10  irf.  161 ;  and  see  Cowp. 
414  ;  1  Campb.  285  ;  8  Bingh.  43 ;  see  1 1,  be- 
yond ;  or  by  duress,  imposition,  or  undue  ad- 
vantage or  other  involuntary  and  wrongful 
payment,  2  Barnew.  &  C.  729 ;  6  Q.  B.  276; 

5  id.  526;  7  Mann;  &  G.  586;  2  N.  H. 
238  ;  3  id.  508 ;  9  Johns.  N.  Y.  370 ;  20  id. 
290;  7  Me.  135;  17  Mass.  461;  12  Pick. 
Mass.  206;  26  Barb.  N.  Y.  23 ;  4  Ind.  43; 

6  Conn.  223 ;  24  id.  88 ;  10  Pet.  137 ;  28 
Vt.  370 ;  see  2  Jac.  &  W.  Ch.  249 ;  7  Term, 
265  ;  9  Bingh.  644 ;  or  for  a  security  which 
turns  out  to  be  a  forgery,  under  some 
circumstances,  3  Taunt.  127 ;  6  id.  70 ;  3 
Barnew.  &  C.  428 ;  4  Bingh.  253 ;  26  Conn. 
23  ;  30  Penn.  St.;  527 ;  4  Ohio  St.  628 ;  or 
paid  under  a  mistake  of  facts,  9  Bingh. 
647;  6  Mass.  84;  12  id.  36;  15  id.  208;  1 
Wend.  N.  Y.  355  ;  3  id.  412  ;  6  Yerg.  Tenn. 
483  ;  26  Barb.  N.  Y.  423  ;  4  Gray,  Mass.  388 ; 
see  2  Term,  648  ;  15  Me.  45 ;  20  Wend.  174; 

18  B.  Monr.  Ky.  793 ;  or  upon  a  considera- 
tion which  has  failed,  1  Strange,  407 ;  1 
Term,  732 ;  8  id.  516 ;  3  Bos.  &  P.  181 ;  6 
Mass.  182 ;  14  id.  425 ;  17  id.  1 ;  2  Johns. 
N.  Y.  455  ;  5  id.  85  ;  15  id.  504;  20  id.  24; 

15  N.  Y.  9  ;  9  Cal.  338 ;  4  Gill  and  J.  Md. 
463;  13  Serg.  &  R.  Penn.  259;  4  Conn.  350; 
9  Ind.  i ;  10  id.  172 ;  15  Tex.  224 ;  see  18 
B.  Monr.  Ky.  523  ;  or  under  an  agreement 
which  has  been  rescinded  without  partial 
performance.    2  Carr.  &  P.  514;  3  id.  407; 

I  Vt.  159;  30  id.  432;  5  Ohio,  286;  13 
Mass.  139;  15  id.  319;  5  Johns.  N.  Y.  85 ; 
12  id.  363;  Mart.  &  Y.  Tenn.  20,  203;  2 
Nott  &  M'C.  So.  C.  65 ;  20  N.  H.  102. 

6.  Money  paid  for  the  use  of  anotlier,  in- 
cluding negotiable  securities,  9  Mass.  553 ; 
4  Pick.  Mass.  444 ;  3  N.  H.  366  ;  3  Johns. 
N.Y.  206;  5  Rawle,  Penn.  91,  98;  2  Vt. 
213  ;  6  Me.  331 ;  see  6  Me.  80 ;  7  id.  355 ;  1 
Wend.  N.  Y.  424 ;  7  Serg.  &  R.  Penn.  238 ; 

II  Johns.  N.  Y.  464,  where  the  plaintiff  can 
show  a  previous  request,  20  N.  H.  490 ;  or 
subsequent  assent,  12  Mass.  11 ;  1  Greenleaf, 
Ev.  J  113 ;  see  before,  |  2;  or  that  he  paid  it 
for  a  reasonable  cause,  and  not  oflScicusly,  4 
Taunt.  190;  1  II.  Blackst.  90,  93;  5  Esp. 
171 ;  8  Term,  310 ;  3  Mees.  &  AV.  Exch.  607; 

16  Mass.  40 ;  but  a  mere  voluntary  payment 
of  another's  debt  will  not  make  the  person 
paying  his  creditor.  1  N.  Y.  472 ;  1  Gill  & 
J.  Md.  433,  497  ;  5  Cow.  N.  Y.  603 ;  3  Ala. 
500 ;  4  N.  H.  138  ;  20  id.  490. 

Money  lent,  including  negotiable  securi- 
ties of  such  a  character  as  to  be  essentially 
money,  11  Jur.  157,  289 ;  6  Mass.  189 ;  12 
Pick.  Mass.  126 ;  15  id.  212 ;  9  Mete.  Mass. 
278,  417  ;  2  Johns.  N.  Y.  235 ;  12  id.  90 ;  5 
Wend.  N.  Y.  490 ;  7  id.  311 ;  3  Gill  &  J.  Md. 
36«;  11  N.  H.  218;  18  Me.  296;  3  J.  J, 
Marsh.  Ky.  37  ;  21  Ga.  384 ;  see  10  Johns. 
N.  Y.  418;  1  Hawks.  Tenn.  195;  9  Ohio,  5j 
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16  Mees.  &  W.  Exch.  449,  actually  loaned  by 
the  plaintiff  to  the  defendant  himself.  1  Dane, 
Abr.  196. 

t.  Money  found  to  be  due  upon  an  account 
stated,  called  an  insimul  computassent,  for  the 
balance  so  found  to  be  due,  -without  regard  to 
the  nature  of  the  evidences  of  the  original 
debt.  1  Ventr.  268  ;  2  Term,  479 ;  3  Barnew. 
&  C.  196;  4  Price,  Exch.  260;  3  Carr  &  P. 
170;  1  Johns.  N.  Y.  36  ;  12  id.  227  ;  6  Mass. 
358  ;  6  Mete.  Mass.  127  ;  7  Watts,  Penn.  100 ; 
11  Leigh,  Va.  471 ;  10  N.  H.  532. 

Goods  sold  and  delivered  either  in  accord- 
ance with  a  previous  request,  9  Conn.  379 ; 
0  Ilarr.  &  J.  Md.  273;  1  Bosw.  N.Y.  417; 
32  Penn.  St.  506 ;  35  N.  H.  477  ;  28  Vt.  666  ; 
or  vrhere  the  defendant  receives  and  uses 
them,  6  J.  J.  Marsh.  Ky.  441;  12  Mass. 
185  ;  4LMe.  565  ;  although  tortiously.  3  N. 
II.  384 ;  1  Mo.  430,  643.  See  5  Pick.  Mass. 
285.     See  Tkover. 

8.  Work  performed,  11  Mass.  37 ;  14  id. 
176  ;  19  Ark.  671 ;  1  Hcmpst.  C.  C.  240,  and 
materials  furnished,  7  Pick.  Mass.  181,  with 
the  knowledge  of  the  defendant,  20  Johns.  N. 
Y.  28  ;  2  Cons.  So.  C.  348  ;  1  M'Cord,  So.  C. 
22;  19  Ark.  671,  so  that  he  derives  benefit 
therefrom,  27  Mo.  308;  11  Ired.  84,  whether 
there  be  an  express  contract  or  not.  As  to 
whether  any  thing  can  be  recovered  where 
the  contract  is  to  work  a  specified  time  and 
the  labor  is  performed  during  a  portion  of 
that  time  only,  see  29  Vt.  219;  25  Conn. 
188 ;  2  E.  D.  Smith,  N.  Y.  192 ;  6  Ohio  St. 
505;  1  Sneed,  Tenn.  622;  24  Barb.  N.  Y. 
174  ;  23  Mo.  228. 

Use  and  occupation  of  the  plaintiff's  pre- 
mises under  a  parol  contract  express  or  im- 
?lied,  7  J.  J.  Marsh.  6  ;  1  Yeates,  Penn.  576  ; 
3  Johns.  N.Y.  240;  4  Day,  Conn.  28;  11 
Pick.  Mass.  1;  4  Hen.  &  M.  Va.  161;  1 
Munf.  Va.  407  ;  3  Harr.  N.  J.  214 ;  1  How. 
153  ;  30  Vt.  277 ;  31  Ala.  n.  s.  412  ;  41  Me. 
446  ;  3  Cal.  196 ;  4  Gray,  Mass.  329  ;  but 
not  if  it  be  tortious,  2  Nott  &  M'C.  So.  C. 
156  ;  3  Serg.  &  E.  Penn.  500;  2  Gill  &  J. 
Md.  326 ;  10  id.  149 ;  6  N.  H.  298  ;  6  Ohio, 
371;  J4  id.  244;  10  Vt.  502;  see  20  Me. 
525 ;  or  where  defendant  enters  under  a  con- 
tract for  a  deed.  6  Johns.  46 :  3  Conn.  203  ; 
4  Ala.  294 ;  7  Pick.  Mass.  301 ;  2  Dan.  Ky. 
295.  The  relation  of  landlord  and  tenant 
must  exist  expressly  or  impliedly.  1  Dutch. 
N.  J.  293  ;  6  md.  412 ;  19  Ga.  313. 

9.  And  in  many  oilier  cases,  as,  for  in- 
stance, for  a  breach  of  promise  of  marriage, 
2  Mass.  73;  2  Overt.  Tenn.  233:  to  recover 
the  purchase-money  for  land  sold,  14  Johns. 
N.  Y.  102,210;_20t(Z.  338;  3  M'Cord,  So.  C. 
421 ;  and,  specially,  upon  wagers,  2  Chitty, 
Plead.  114 ;  feigned  issues,  2  Chitty,  Plead. 
116  ;    upon  foreign  iudgments,  Dougl.  1  ;   3 

■  East,  221;  11  id.  124;  3  Term,  493  ;  8  Mass. 
273 ;  5  Johns.  N.  Y.  132;  but  not  on  a  judg- 
ment obtained  in  a  sister  state,  1  Bibb,  Ky. 
361 ;  19  Johns.  N.  Y.  162;  11  Me.  94;  14 
Vt.  92 ;  2'  Rawle,  Penn.  431 ;  and  see  2  Brev. 
No.  C.  99  ;  money  due  under  an  award,  9 
Mass.  198  ;  21  Pick.  Mass.  247  ;  where  the 
Vol.  I.— 11. 


defendant  has  obtained  possession  of  the 
plaintiff's  property  by  a  tort  for  which  tres- 
pass or  case  would  lie,  10  Pick.  Mass.  161 ; 
8  Dutch.  N.  J.  43 ;  5  Harr.  Del.  38 ;  21  Ga. 
520  ;  or,  having  rightful  possession,  has  tor- 
tiously sold  the  property,  4  Pick.  Mass.  452 ; 
5  id  285 ;  12  id.  120 ;  1  J.  J.  Marsh.  Ky. 
543;  3  Watts,  Penn.  277;  4  Binn.  Penn. 
374;  3  Dan.  Ky.  552  ;  1  N.  II.  151 ;  4  Call. 
Va.  451 ;  2  Gill  &  J.  Md.  326 ;  3  Wise.  649 ; 
or  converted  it  to  his  own  beneficial  use.  W. 
Blackst.  827 ;  1  Dougl.  167,  n. ;  4  Term,  211 ; 
3  Maule  &  S.  191 ;  Cowp.  372  ;  10  Mass. 
436  ;  13  id.  454 ;  2  Pick.  Mass.  285,  n. ;  7  id. 
133 ;  10  Mete.  231 ;  1  N.  H.  451 ;  3  id.  384 ; 
5  Me.  323  ;  41  id.  565 ;  29  Ala.  N.  s.  332;  41 
Me.  565 ;  1  Hempst.  C.  C.  240 ;  3  Sneed, 
Tenn.  454 ;  3  Iowa,  599. 

The  action  may  be  brought  for  a  sum  spe- 
cified in  the  promise  of  the  defendant,  or  for 
the  definite  amount  of  money  ascertained  by 
computation  to  be  due,  or  for  as  much  as  the 
services,  etc.  were  worth  (called  a  quantum 
meruit),  or  for  the  value  of  the  goods,  etc. 
(called  a  quantum  valebant). 

lO.  Tlh&form  of  the  action,  whether  gene- 
ral or  special,  depends  upon  the  nature  of 
the  undertaking  of  the  parties,  whether  it  be 
express  or  implied,  and  upon  other  circum- 
stances. In  many  cases  where  there  has 
been  an  express  agreement  between  the 
parties,  the  plaintiff  may  neglect  the  special 
contract  and  sue  in  general  assumpsit.  He 
may  do  this  :  first,  where  the  contract  is  ex- 
ecuted, Fitzg.  303  ;  2  Dougl.  651 ;  4  Bos.  & 
P.  355  ;  1  Bingh.  34;  5  Barnew.  &  C.  628; 
7  Johns.  N.  Y.  132 ;  18  id.  451  ;  10  Mass. 
287 ;  19  Pick.  Mass.  496  ;  8  Mete.  Mass.  16  ; 

11  Wheat.  237 ;  3  T.  B.  Monr.  Ky.  405  ;  7 
Vt.  228 ;  5  Harr.  &  G.  Md.  45 ;  8  M'Cord, 
So.  C.  421 ;  18  Ga.  364,  and  is  for  the  pay- 
ment of  money,  2  Munf.  Va.  344;  6  id.  £06; 
1  J.  J.  Marsh.  Ky.  394 ;  3  T.  B.  Monr.  Ky. 
405 ;  1  Bibb,  Ky.  395  ;  4  Gray,  Mass.  £92 ; 
though,  if  a  time  be  fixed  for  its  payment,  not 
until  the  expiration  of  that  time,  1  Stark. 
229 :  second,  where  the  contract,  Ihough  only 
partially  executed,  has  been  abandoned  by 
mutual  consent,  7  Term,  181 ;  2  East,  145  ; 

12  Johns.  N.  Y.  274;  16  Wend.  N.  Y.  632; 
12  id.  334;  16  id.  87;  16  Me.  £83  ;  11  Rich. 
So.  C.  42;  7  Cal.  150;  see  £9  Penn.  St.  82, 
or  extinguished  and  rescinded  by  some  act 
of  the  defendant,  11  Me.  317  ;  2  Blackf.  Ind. 
167;  2  Speers,  So.  C.  148;  20  N.  H.  457; 
see  4  Cranch,  239  :  third,  where  that  which 
the  plaintiff  has  done  has  been  performed 
under  a  special  agreement,  but  not  in  the 
time  or  manner  agreed,  but  yet  has  been 
beneficial  to  the  defendant  and  has  been  ac- 
cepted and  enjoyed  by  him.  1  Bingh.  34 ;  13 
Johns.  N.  Y.  94;  4  Cow.  N.  Y.  564;  14  Mass. 
282;  1  Sandf.  N.  Y.  206  ;  5  Gill  &  J.  Md. 
240 ;  8  Yerg.  Tenn.  411 ;  12  Vt.  625  ;  7  Mo. 
530 ;  23  id.  £28  ;  3  Ind.  59,  72 ;  5  Mich. 
449 ;  3  Iowa,  90 ;  3  Wise.  323.  See  1  Green- 
leaf,  Ev.  ?  104;  2  Smith,  Lead.  Cas.  14,  15; 
31  Penn.  St.  218. 

A  surety  who  has  paid  money  for  his  prin- 
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eipal  may  recover  upon  the  common  counts, 
though  he  holds  a  special  agreement  of  in- 
demnity from  the  principal.  1  Pick.  Mass. 
118.  But  in  general,  except  as  herein  stated,  if 
there  be  a  special  agreement,  special  assump- 
git  must  be  brought  thereon.  14  B.  Monr. 
K.y.  177 ;  22  Barb.  N.  Y.  239 ;  2  Wise.  34 ;  14 
Tex.  414. 

11.  The  declaration  should  state  the  con- 
tract in  terms,  in  case  of  a  special  assumpsit ; 
but,  in  general,  assumpsit  contains  only  a 
general  recital  of  a  consideration,  promise, 
and  breach.  Several  of  the  common  counts 
are  frequently  used  to  describe  the  same  cause 
of  action.  Damages  should  be  laid  in  a  suf- 
ficient amount  to  cover  the  real  amount  of  the 
claims.  See  4  Pick.  Mass.  194 ;  2  Cons.  So.  C. 
339  ;  4  Munf.  Va.  95  ;  5  id.  23  ;  2  N.  H.  289  ; 

1  111.  286  ;  4  Johns.  N.  Y.  280 ;  6  Cow.  N.  Y. 
151 ;  1  Hall,  N.  Y.  201 ;  5  Serg.  &  R.  Penn. 
519  ;  11  id.  27  ;  6  Conn.  176 ;  9  id.  508 ;  2 
Bibb,  Ky.  429. 

Non  assumpsit  is  the  usual  plea  under 
which  the  defendant  may  give  in  evidence 
most  matters  of  defence.  Comyns,  Dig.Pleader 
(2  G  1).  Where  there  are  several  defendants, 
they  cannot  plead  the  general  issue  severally, 
6  Mass.  444 ;  nor  the  same  plea  in  bar  seve- 
rally. 13  Mass.  152.  The  plea  of  not  guilty 
is  defective,  but  is  cured  by  verdict.  8  Sere. 
&  R.  Penn.  541 ;  4  Call.  Yd.  451.  See,  gene- 
i-ally,  Bacon,  Abr. ;  Comyns,  Dig.  Action  upon 
the  case  upon  assumpsit ;  Dane,  Abr. ;  Viner, 
Abr. ;  1  Chitty,  Plead. ;  Lawes,  Assump. ;  1 
Greenleaf,  Ev. ;  Bouvier,  Inst.  Index ;  Cove- 
nant Debt  ;  Judgment. 

ASSURANCE.        In    Conveyancing. 

Any  instrument  which  confirms  the  title  to 
an  estate. 
Legal  evidence  of  the  transfer  of  property. 

2  Blaokstone,  Comm.  294. 

The  term  assurances  includes,  in  an  enlarged 
sense,  all  instruments  which  dispose  of  property, 
whether  they  bo  the  grants  of  private  persons,  or 
not;  such  are  fines  and  recoveries,  and  private  acts 
of  the  legislature.     Eunom.  Dial.  2,,  s.  5. 

In  Commercial  Law.     Insurance. 

ASSURED.  A  person  who  has  been 
insured  by  some  insurance  company,  or 
underwriter,  against  losses  or  perils  men- 
tioned in  the  policy  of  insurance. 

The  party  whom  the  underwriters  agree 
to  indemnify  in  case  of  loss.  1  Phillips,  Ins. 
sect.  2.  He  is  sometimes  designated  in  mari- 
time insurance  by  description,  and  not  by 
name,  as  in  a  policy  "for  whom  it  may  con- 
cern." 3  Rich.  Eq.  So.  C.  274;  40  Me.  181 ; 
10  Cush.  Mass.  87 ;  6  Gray,  Mass.  192 ;  27 
Penn.  St.  268 ;  33  N.  H.  9 ;  12  Md.  315, 
348. 

ASSURER.  An  insurer;  an  underwriter. 

ASSYTHEMENT.     In  Scotch  Law. 

Damages  awarded  to  the  relative  of  a  mur- 
dered person  from  the  guilty  party,  who  has 
not  been  convicted  and  punished.  Paterson, 
Comp. 

The  action  to  recover  it  lies  for  the  personal 


representatives,  26  Scott.  Jur.  Sc.  156 ;  and 
may  be  brought  by  collateral  relations.  27 
Scott  Jur.  Sc.  450. . 

ASTRICT.  In  Scotch  Law.  To  assign 
to  a  particular  mill. 

Used  of  lands  the  occupants  of  which  were 
bound  to  grind  at  a  certain  mill.  Bell,  Diet. ; 
Paterson,  Comp.  n.  290 ;  Erskine,  Inst.  2.  9. 
18,  32. 

ASTRIHILTET.  In  Saxon  Law.  A 
penalty  ibr  a  wrong  done  by  one  in  the  king's 
peace.  The  offender  was  to  replace  the 
damage  twofold.     Spelman,  Gloss. 

AT  LAAV.  According  to  the  course  of 
the  common  law.     In  the  law. 

ATAMITA  (Lat.).  In  Civil  Law.  A 
great-great-great-grandfather's  sister. 

ATAVUNCULUS  (Lat.).  In  CivU 
Law.  A  great-great-great-grandfather's 
brother. 

ATAVUS.  In  Civil  Law.  The  male 
ascendant  in  the  fifth  degree. 

ATHA.  In  Saxon  Law.  (Spelled  also 
Atta,  Athe,  Atte.)  An  oath.  Cowel;  Spel- 
man, Gloss. 

Athes,  or  Athaa,  a  power  or  privilege  of 
exacting  and  administering  an  oath  in  certain 
cases.     Cowel ;  Blount. 

ATHEIST.  One  who  does  not  believe  in 
the  existence  of  a  God. 

Such  persons  are,  at  common  law,  incapable 
of  giving  testimony  under  oath,  and,  there- 
fore, incompetent  witnesses.  Buller,  Nisi  P. 
292.  See  I  Atk.  Ch.  21 ;  2  Cow.  N.  Y.  431, 
433,  n. ;  5  Mas.  C.  C.  18 ;  13  Vt.  362.  To  render 
a  witness  competent,  there  must  be  super- 
added a  belief  that  there  will  be  a  punish- 
ment for  swearing  falsely,  either  in  this  world 
or  the  next.  14  Mass.  184 ;  1  Greenleaf,  Ev. 
?  370.  See  7  Conn.  66  ;  18  Johns.  N.  Y.  98  ; 
17  Wend.  N.  Y.  460  ;  2  Watts  &  S.  Penn.  262; 
10  Ohio,  121.  The  disability  resulting  from 
atheism  has  been  wholly  or  partly  removed 
in  many  of  the  states  of  the  United  States. 
1  Greenleaf,  Ev.  §  369,  note. 

ATILIUM  (Lat.).  Tackle;  the  rigging 
of  a  ship ;  plough-tackle.     Spelman,  Gloss. 

ATMATBRTERA  (Lat.).  In  Civil 
Law.  A  great-great-great-grandmother'a 
sister. 

ATTACHMENT.  Taking  into  the  cus- 
tody of  the  law  the  person  or  property  of  one 
already  before  the  court,  or  of  one  whom  it 
is  sought  to  bring  before  it. 

A  writ  for  the  accomplishment  of  this  pur- 
pose. This  is  the  more  common  sense  of  the 
word. 

Of  Persons.  A  writ  issued  by  a  court  of 
record,  commanding  the  sheriff  to  bring  be- 
fore it  a  person  who  has  been  guilty  of  con- 
tempt of  court,  either  in  neglect  or  abuse  of 
its  process  or  of  subordinate  powers,  3  Shars- 
wood,  Blaokst.  Comm.  280;  4  id.  283,  or  dis- 
regard of  its  authority  in  refusing  to  do  what 
is  enjoined,  1  Term,  266 ;  Comp.  394,  or  by 
openly  insulting  the  court.  Saunders,  PI.  Cr.  . 
73  6;  4  Sharswood,  Blackst.  Comm.  283;  3  id. 
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17.  It  is  to  some  extent  in  the  nature  of  a 
cl-iminal  process.  Strange,  441.  See  5  Halst. 
N.  J.  63  ;  1  Cow.  N.  Y.  121,  n. ;  1  Term,  266 ; 
Cowp.  3-94;  Willis,  292. 

3.  Of  Property.  A  writ  issued  at  the 
institution  or  during  the  progress  of  an  ac- 
tion, comniandino;  the  sheriff  or  other  proper 
officer  to  attach  the  property,  rights,  credits. 
Or  effects  of  the  defendant  to  satisfy  the  de- 
mands of  the  plaintiff. 

In  General. 

The  original  design  of  thia  writ  was  to  secure  the 
appearance  of  one  who  had  disregarded  the  original 
summons,  by  talcing  possession  of  his  property  aa  a 
pledge.     3  Blackst.  Comm.  280. 

By  an  extension  of  this  principle,  in  the  New  Eng- 
land states,  property  attiohed  remains  in  the  ens- 
tody  of  th3  law  after  an  appearance,  until  final  judg- 
ment in  the  suit.     See  7  Mass.  127. 

In  som;  states  attachments  are  distinguished  as 
foreign  and  domestic, — the  former  issued  against  a 
non-resident  of  the  state,  the  latter  against  a  resi- 
dent. Where  this  distinction  is  preserved,  the  foreign 
attachment  enure?  solely  to  the  benefit  of  the  party 
suing  it  out ;  whi!e  the  avails  of  the  domestic  attach- 
ment may  be  sUfred  by  other  creditors,  who  come 
into  court  and  ;jTesent  their  claims  for  that  pur- 
pose. 

3.  In  the  New  England  states  the  attach- 
ment of  the  defendant's  property,  rights,  and 
credits  is  an  incident  of  the  summons  in  all 
actions  ex  contractu.  Elsewhere  throughout 
the  country  the  writ  issues  only  upon  cause 
Shown  by  affidavit.  And  in  most  of  the  states 
its  issue  must  be  preceded  by  the  execution 
by  or  on  behalf  of  the  plaintiff  of  a  caution- 
ary bond  to  pay  the  defendant  all  damage  he 
may  sustain  by  reason  of  the  attachment. 
The  grounds  upon  which  the  writ  may  be  ob- 
tained vary  in  tne  different  states,  w  herever 
an  affidavit  is  required  as  the  basis  of  the  at- 
tachment, it  must  verify  the  plaintiff's  cause 
of  action,  and  also  the  existence  of  some  one 
or  more  of  the  grounds  of  attachment  pre- 
Bbribed  by  the  local  statute  as  authorizing 
the  issue  of  the  writ. 

4.  The  remedy  by  attachment  is  allowed 
in  general  only  to  a  creditor.  In  some  states, 
under  special  statutory  provisions,  damages 
arising  ex  delicto  may  be  sued  for  by  at- 
tachment; but  the  almost  universal  rule  is 
otherwise.  The  claim  of  an  attaching  credi- 
tor, however,  need  not  be  so  certain  as  to  fall 
within  the  technical  definition  of  a  debt,  or 
as  to  be  susceptible  of  liquidation  without  the 
intervention  of  a  jury.  It  is  sufficient  if  the 
demand  arise  on  contract,  and  that  the  con- 
tract furnish  a  standard  by  which  the  amount 
due  could  be  so  clearly  ascertained  as  to  en- 
able the  plaintiff  to  aver  it  in  his  affidavit,  or 
the  iury  by  their  verdict  tn  find  it.  3  Caines, 
N.Y.  323;  2  Wash.  CO.  382;  8  Gill,  Md. 
192;  1  Leigh,  Va.  285;  11  Ala.  n.  s.  941;  4 
Mart.  La.  517;  2  Ark.  415;  2  Ind.  374;  3 
Mich.  277. 

5.  In  some  states  an  attachment  may,  under 
peculiar  circumstances,  issue  upon  a  debt  not 
yet  due  and  payable ;  but  in  such  cases  the 
debt  must  possess  an  actual  character  to  be- 
come due  in  futuro,  and  not  be  merely  possible 


and  dependent  on  a  contingency  which  may 
never  happen.     15  Ala.  465 ;  13  La.  62. 

6.  Corporations,  like  natural  persons,  maV 
be  proceeded  against  by  attachment.  9  N.II. 
394;  15  Serg.  &  R.  Penn.  173;  1  Rob.  Val. 
573;  5  Ga.  531;  14  La.  415;  4  Ilumphi*. 
Tenn.  369 ;  9  Mo.  421. 

T.  Representative  persons,  siich  as  heirrf, 
executors,  administrators,  trustees,  and  others^ 
claiming  merely  by  right  of  representation', 
are  not  liable  to  be  proceeded  against,  as  such', 
by  attachment.  1  Johns.  Cas.  N.Y.  372;  9 
Wend.  N.  Y.  465 ;  4  Day,  Conn.  87 ;  3  Halst. 
N.J.  179;  3  Green,  N.  J.  183 ;  2  Ball.  73,  97; 
1  Harp.  So.  C.  125 ;  23  Ala.  n.  s.  369 ;  1  Mart. 
N.s.  La.  202,  380;  1  Cranch,  C.  C.  352,  469. 

8.  The  levy  of  an  attachment  dues  not 
change  the  estate  of  the  defendant  in  the  pro- 
perty attached.  1  Pick.  Mass.  485 ;  7  Mass. 
505;  3  McLean,  C.  C.  354;  IRob.  La.  443; 
31  Me.  177;  32?<i.233;  6Humphr.Tenn.151; 
1  Swan,  Tenn. 208 ;  3  B.  Monr.  Ky.  579.  Nor 
does  the  attaching  plaintiff  acquire  any  pro- 
perty thereby.  I  Pick.  Mass.  485  ;  3'Brey. 
So.  C.  23  ;  2  Serg.  &  R.  Penn.  221 ;  2  Harr.  & 
J.  Md.  96;  9  N.H.  488;  2  Penn.  N.J.  997. 
Nor  can  he  acquire  through  his  attachment 
any  higher  or  better  rights  to  the  property 
attached  than  the  defendant  had  when  the 
attachment  was  levied,  unless  he  can  show 
some  fraud  or  collusion  by  which  his  rights 
are  impaired.     31  Me.  177. 

9.  The  levy  of  an  attachment  constitutes 
a  lien  on  the  property  or  credits  attached 

I  M'Cord,  So.  C.  480;    8  Miss.  658;    18  id. 
348;  16  Pick.  Mass.  264;  10  Mete.  Mass.  320 
10  Johns.  N.Y.  129;   3  Ark.  509;   17  Conn 
278;    14  Penn.  326;    12  Leigh,  Va.  406;    10 
Gratt.  Va.  284;  12  Ala.  433 ;  2  La.  Ann.  311 

II  Humphr.  Tenn.  569;  Cooke,  Tenn.  254 
1  Swan,  Tenn.  208;  1  Ind.  296;  4  111.  139 
7  id.  468;  6  id.  187;  23  Me.  60;  14  N.  H 
509;  1  Zabr.  N.  J.  214;  21  Vt.  599,  620;  1 
Day,  Conn.  117.  But,  as  the  whole  office  of 
an  attachment  is  to  seize  and  hold  property 
until  it  can  be  suljected  to  execution,  this 
lien  is  of  no  value  unless  the  plaintiff  obtain 
judgment  against  the  defendant  and  proceed 
to  subject  the  property  to  execution. 

10.  Where  two  or  more  separate  attach- 
ments are  levied  simultaneously  on  the  same 
property,  they  will  be  entitled  each  to  an 
aliquot  part  of  the  proceeds  of  the  property. 
13  Mass.  529 ;  14  Pick.  Mass.  414 ;  17  id. 
289  ;  19  id.  544 ;  2  Gush.  Mass.  Ill ;  1  Cow. 
N.  Y.  215 ;  3  B.  Monr.  Ky.  201.  Where  seve- 
ral attachments  are  levied  successively  on  the 
same  property,  a  junior  attaching  creditor 
may  impeach  a  senior  attachment,  or  judg- 
ment thereon,  for  fraud,  4  N.  H.  319 ;  7  id. 
594 ;  24  id.  384 ;  4  Rich.  So.  C.  561 ;  6  Gratt. 
Va.  90 ;  3  Ga.  140 ;  4  Abb.  Pract.  N.  Y. 
393  ;  3  Mich.  531 ;  but  not  on  account  of  irre- 
gularities. 3  M'Cord,  So.  C.  201,  345  ;  4 
Rich.  So.  C.  561 ;  2  Bail.  So.  C.  209 ;  9  Mo. 
393  ;  5  Pick.  Mass.  503  ;  13  Barb.  N.  Y.  412; 
9  La.  Ann.  8. 

11.  By  the  levy  of  an  attachment  upon 
personalty  the  officer  acquires  a  special  pro- 
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perty  therein,  which  continues  so  long  as  he 
remains  liable  therefor,  either  to  have  it 
forthcoming  to  satisfy  the  plaintiff's  demand, 
or  to  return  it  to  the  owner  upon  the  attach- 
ment being  dissolved,  but  no  longer.  6 
Johns.  N.  Y.  195  ;  12  id.  403 ;  2  Mass.  514; 
15  id.  310;  1  N.  H.  289;  36  Me.  322;  28 
Vt.  546 ;  16  id.  9.  For  any  violation  of  his 
possession,  while  his  liability  for  the  property 
continues,  he  may  maintain  trover,  trespass, 
and  replevin.  9  Mass.  104 ;  16  id.  465 ;  1 
Pick.  Mass.  232,  389  ;  5  Vt.  181;  10  id.  165; 
23N.  H.  46;  2  Me.  270. 

12.  As  it  would  often  subject  an  officer  to 
great  inconvenience  and  trouble  to  keep 
at' ached  property  in  his  possession,  he  is  al- 
lowed in  the  New  England  states  to  deliver 
it  over,  during  the  pendency  of  the  suit,  to 
some  responsible  person,  who  will  give  an 
accountable  receipt  for  it,  and  who  is  usually 
styled  a  receiptor  or  bailee,  and  whose  pos- 
session is  regarded  as  that  of  the  officer,  and, 
therefore,  as  not  discharging  the  lien  of  the 
attachment.  This  practice  is  not  authorized 
by  statute,  but  has  been  so  long  in  vogue  in 
the  states  where  it  prevails  as  to  have  be- 
come a  part  of  their  systems,  and  to  have 
given  rise  to  a  large  mass  of  judicial  deci- 
sions. 

13.  In  many  states  provisions  exist,  author- 
izing the  defendant  to  retain  possession  of 
the  attached  property  by  executing  a  bond 
with  sureties  for  the  delivery  thereof,  either 
to  satisfy  the  execution  which  the  plaintiff 
may  obtain  in  the  cause,  or  when  and  where 
the  court  may  direct.  This  bond,  like  the 
bailment  of  attached  property,  does  not  dis- 
charge the  lien  of  the  attachment.  20  Miss. 
622 ;  12  Ala.  138 ;  6  Ala.  n.  s.  45 ;  7  Mo. 
411;  7  111.  468;  10  Pet.  400;  10  Humphr. 
Tenn.  434.  Property  thus  bonded  cannot  be 
seized  under  another  attachment,  or  under 
a  junior  execution.  6  Ala.  N.  s.  45 ;  7  B. 
Monr.  Ky.  651 ;  4  La.  304. 

14.  Provisions  also  exist  in  many  states 
for  the  dissolution  of  an  attachment  by  the 
defendant's  giving  bond  and  security  for  the 
payment  of  such  judgment  as  the  plaintiff 
may  recover.  This  is,  in  elTect,  merely 
Special  Bail.  From  the  time  it  is  given,  the 
cause  ceases  to  be  one  of  attachment,  and 
proceeds  as  if  it  had  been  instituted  by  sum- 
mons. 2  Bibb,  Ky.  221;  7  111.  468;  3 
M'Cord,  So.  C.  347  ;  19  Ga.  436. 

15.  An  attachment  is  dissolved  by  a  final 
judgment  for  the  defendant.  4  Mass.  99  ;  23 
Pick.  Mass.  463 ;  2  Alk.  Vt.  299.  It  may 
be  dissolved,  on  motion,  on  account  of  defects 
in  the  plaintiff's  proceedings,  apparent  on 
their  face :  but  not  for  defects  which  are  not 
so  apparent.  17  Miss.  516.  Every  such  mo- 
tion must  precede  a  plea  to  the  merits.  2  Dev. 
&  B.  No.  C.  502 ;  Harp.  So.  C.  38,  156 ;  7 
Mart.  La.  368 ;  4  Jones,  No.  C.  241 ;  26  Ala. 
N.  s.  670.  The  death  of  the  defendant  pen- 
dente lite  is  held  in  some  states  to  dissolve 
the  attachment.  10  Mete.  Mass.  320 ;  4  Serg. 
&  R.  Penn.  557  ;  7  Mo.  421 ;  5  Cranch,  CO. 
507.     And  so  the  civil  death  of  a  corporation. 


8  Watts  &  S.  Penn.  207  ;  11  Ala.  n.  s.  472, 
Not  so,  however,  the  bankmptcy  of  the  de- 
fendant. 21  Vt.  599 ;  23  Me.  60 ;  14  N.  H. 
509 ;  10  Mete.  Mass.  320 ;  1  Zabr.  N.  J.  214; 
18  Miss.  348. 

16.  In  those  states  where  under  a  sum- 
mons property  may  be  attached  if  the  plain- 
tiff so  directs,  the  defendant  has  no  means  of 
defeating  the  attachment  except  by  defeating 
the  action ;  but  in  some  states,  where  an 
attachment  does  not  issue  except  upon  stated 
grounds,  provision  is  made  for  the  defendant's 
contesting  the  validity  of  the  alleged  grounds ; 
while  in  other  states  it  is  held  that  he  may 
do  so,  as  a  matter  of  right,  without  statutory 
authority.  3  Caines,  N.  Y.  257;  1  Wend. 
N.  Y.  66;  3  id.  424;  7  Barb.  N.  Y.  656;  12 
id.  265  ;  1  Dall.  165 ;  1  Yeates,  Penn.  277 ;  1 
Green,  N.  J.  131,  250;  3  Harr.  N.  J.  287;  3 
Harr  &  M'H.  Md.  535 ;  2  Nott  &  M'C.  So.  C. 
130 :  3  Sneed,  Tenn.  536 ;  Hard.  Ky.  65 ;  6 
Blackf.  Ind.  232 ;  1  111.  App.  25. 


IT. 


Ab  hy  custom  of  London. 


This  writ  reached  the  effects  of  the  defendant  in 
Ihe  bands  of  third  persons.  Its  effect  is  simply  to 
arrest  the  payment  of  a  debt  due  the  defendant,  to 
him,  and  to  compel  its  payment  to  the  plaintiff,  or 
else  to  reach  personal  property  in  the  hands  of  a 
third  person.  It  is  known  in  England  and  in  most 
of  the  states  of  tho  United  States  as  ffnmishment, 
or  the  garnishee  process;  but  in  some,  as  the 
trustee  x>rocess  and' factorizing,  with  the  same  cha- 
racteristics. As  affects  the  garnishee,  it  is  in  reality 
a  suit  by  the  defendant  in  the  plaintiff's  name. 
22  Ala.  N.  s.  831 ;  Hempst.  Dist.  Ct.  662. 

18.  Garnishment  is  an  effectual  attach- 
ment of  the  defendant's  effects  in  the  gar- 
nishee's hands.  6  Cranch,  187  ;  8  Mass.  436 ; 
14  N.  H.  129  ;  Bush.  No.  C.  3  ;  5  Ala.  n.s.514; 
21  Miss.  284 ;  6  Ark.  391 ;  4  McLean,  C.  C. 
535.  It  is  essentially  a  legal  remedy;  and 
through  it  equities  cannot  be  settled  between 
the  defendant  and  the  garnishee.  5  Ala.  n.  s. 
442 ;  19  id.  135  ;  13  Vt.  129 ;  15  111.  89.  The 
plaintiff,  through  it,  acquires  no  greater 
rights  against  the  garnishee  than  the  defend- 
ant has,  except  in  cases  of  fraud;  and  he  can 
hold  the  garnishee  only  so  long  as  he  has,  in 
the  attachment  suit,  a  right  to  enforce  his 
clidm  against  the  defendant.  3  Ala.  132;  1 
Litt.  Ky.  274.  No  judgment  can  be  rendered 
against  the  garnishee  until  judgment  against 
the  defendant  shall  have  been  recovered.  3 
Ala.  N.  s.  114;  5  Mart.  n.  s.  La.  307. 

19.  The  basis  of  a  garnishee's  liability  is 
either  an  indebtedness  to  the  defendant,  or 
the  possession  of  personal  property  of  the  de- 
fendant capable  of  being  seized  and  sold 
under  execution.  7  Mass.  438 ;  3  Me.  47 ;  2 
N.  H.  93;  9  Vt.  295  ;  11  Ala.  n.  s.  273.  The 
existence  of  such  indebtedness,  or  the  posses- 
sion of  such  property,  must  be  shown  affirm- 
atively, either  by  the  garnishee's  answer  or 
by  evidence  alivnde.  9  Cush.  Mass.  530;  1 
Dutch.  N.  J.  625  ;  2  Iowa,  154 ;  9  Ind.  537 ; 
21  Mo.  30.  The  demand  of  the  defendant 
against  the  garnishee,  which  will  justify  a 
judgment  in  favor  of  the  plaintiff  against  the 
garnishee,  must  be  such  as  would  sustain  an 
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action  of  debt,  or  indebitatus  assumpsit.  11 
Ala.  N.  s.  273  ;  19  id.  135  ;  20  id.  334 :  27  id. 
414. 

20.  A  non-resident  of  the  state  in  which 
the  attachment  is  obtained  cannot  be  held  as 
garnishee,  unless  he  have  in  that  state  pro- 
perty of  the  defendant's  in  his  hands,  or  be 
bound  to  pay  the  defendant  money,  or  to  de- 
liver him  goods,  at  some  particular  place  in 
that  state.  10  Mass.  343  ;  21  Pick.  Mass. 
283 :  3  id.  302 ;  15  id.  445 :  6  N.  H.  497:  6 
Vt.  614;  4  Abb.  Praot.  N.  Y.  72;  2  Cranch, 
C.  C.  622. 

21.  No  person  deriving  his  authority  from 
the  law,  and  obliged  to  execute  it  according 
to  the  rules  of  the  law,  can  be  charged  as 
garnishee  in  respect  of  any  money  or  pro- 
perty held  by  him  in  virtue  of  that  authority. 
8  Mass.  246.  Hence  it  has  been  held  that  an 
administrator  cannot,  in  respect  of  moneys  in 
his  hand  as  such,  be  charged  as  garnishee  of 
a  creditor  of  his  intestate,  11  Me.  185  ;  2  Harr. 
Del.  349 ;  5  Ark.  55, 188 ;  unless  he  have  been, 
by  a  proper  tribunal,  adjudged  and  ordered  to 
pay  a  certain  sum  to  such  creditor.  5  N.  H. 
374;  3  Harr.  Del.  257 ;  10  Mo.  374.  Nor  is  an 
executor  chargeable  as  garnishee  in  respect 
of  a  legacy  bequeathed  by  his  testator.  7 
Mass.  271;  1  Conn.  385;  3  N.  H.  67;  2 
Whart.  Penn.  332 ;  4  Mas.  C.  C.  443.  Nor 
is  a  guardian.  4  Mete.  Mass.  486  ;  6  N.  H. 
399.  Nor  is  a  sheriff,  in  respect  of  money 
collected  by  him  under  process.  3  Mass.  289 ; 
7  Gill  &  J.  Md.  421 ;  1  Bland,  Ch.  Md.  443  ;  1 
Murph.  So.  0.  47 ;  2  Speers,  So.  C.  34,  378 ;  2 

'  Ala.  N.  s.  253;  1  Swan,  Tenn.  208;  9  Mo. 
378;  3  Cal.  363;  4  Me.  532.  Nor  is  a  clerk 
of  a  court,  in  respect  of  money  in  his  hands 
officially.  1  Dall.  354;  2  Hayw.  No.  C.  171 ; 
3  Ired.  No.  C.  365;  7  Ilumphr.  Tenn.  132;  7 
Gill  &  J.  Md.  421;  3  Hill,  So.  C.  12;  Bail. 
Eq.  So.  C.  360.  Nor  is  a,  trustee  of  an  in- 
solvent, or  an  assignee  of  a  bankrupt.  5 
Mass.  183;  7  Gill  &  J.  Md.  421.  Nor  is  a 
government  disbursing  officer.  7  Mass.  259 ; 
3  Penn.  St.  368;  7  T.  B.  Monr.  Ky.  439  ;  3 
Sneed,  Tenn.  379;  4  How.  20. 

33.  A  debt  not  due  may  be  attached  in 
the  hands  of  the  garnishee,  but  he  cannot  be 
required  to. pay  the  same  until  it  becomes 
due.  6  Me.  263;  1  Yeates,  Penn.  255;  4 
Mass.  235 ;  1  Harr.  &  J.  Md.  536  ;  3  Murph. 
So.  C.  256  ;  1  Ala.  n.  s.  396  ;  17  Ark.  492. 

33.  In  most  of  the  states,  the  garnishee 
responds  to  the  prooeedings  against  him  by 
a  sworn  answer  to  interrogatories  propounded 
to  him ;  which  in  some  states  is  held  to  be 
conclusive  as  to  his  liability,  but  generally 
may  be  controverted  and  disproved,  though 
in  the  absence  of  contradictory  evidence 
always  taken  to  be  true.  In  order  to  charge 
the  garnishee  upon  his  answer  alone,  there 
must  be  in  it  a  clear  admission  of  a  debt  due 
to,  or  the  possession  of  money  or  other  at- 
tachable property  of,  the  defendant.  2  Miles, 
Penn.  243 ;  22  Ga.  52  ;  2  Ala.  9 ;  6  La.  Ann. 
122  ;  19  Miss.  348  ;  7  Humphr.  Tenn.  112  ; 
3  Wise.  300  ;  2  Greene,  Iowa,  125  ;  12  111. 
358;   2  Cranch,  C.  C.  543;   9  Cush.  Mass. 


530;  1  Dutch.  N.  J.  625;  9  Ind.  537;  21 
Mo.  30. 

34.  Whatever  defence  the  garnishee  could 
set  up  against  an  action  by  the  defendant  for 
the  debt  in  respect  of  which  it  is  sought  to 
charge  the  garnishee,  he  may  set  up  in  bar 
of  a  judgment  against  him  as  a  garnishee. 
If  his  debt  to  the  defendant  be  barred  by 
the  statute  of  limitation,  he  may  take  advan- 
tage of  the  statute.  2  Humphr.  Tenn.  137 ; 
10  Mo.  557 ;  9  Pick.  Mass.  144.  He  may  set 
up  a  failure  of  consideration,  Wright,  724; 
2  Cons.  So.  C.  456 ;  1  Murph.  So.  C.  468 ;  7 
Watts,  Penn.  12;  and  may  plead  a  set-off 
against  the  defendant.  7  Pick.  Mass.  166; 
25  N.  H.  369  ;  19  Vt.  644. 

25.  If  by  a  court  having  jurisdiction  a 
judgment  be  rendered  against  a  garnishee, 
and  he  satisfy  the  same  under  execution,  it 
is  a  full  defence  to  an  action  by  the  defendant 
against  him  for  the  property  or  debt  in  respect 
of  which  he  was  charged  as  garnishee ;  though 
the  judgment  may  have  been  irregular,  and 
reversible  ob  error.  3  B.  Monr.  Ky.  502 ;  4 
Zabr.  N.  J.  674;  12  111.  358  ;  1  Iowa,  86  ;  2 
Ala.  180. 

26.  An  attachment  plaintiff  may  be  sued 
for  a  malicious  attachment ;  and  the  action 
will  be  governed  by  the  principles  of  the 
common  law  applicable  to  actions  for  mali- 
cious prosecution.  3  Call.  Va.  446  ;  17  Mass. 
190 ;  9  Conn.  309  ;  1  Penn.  N.  J.  631 ;  4 
Watts  &  S.  Penn.  £01;  9  Ohio,  103;  4 
Humphr.  Tenn.  169  ;  3  Hawks.  No.  C.  545 ; 
9  Rob.  La.  418  ;  14  Tex.  662. 

ATTACHMENT     OP     PRIVILEGE. 

In  English  Law.  A  process  by  which  a 
man,  by  virtue  of  his  privilege,  calls  another 
to  litigate  in  that  court  to  which  he  himself 
belongs ;  and  who  has  the  privilege  to  answer 
there. 

A  writ  issued  to  apprehend  a  person  in  a 
privileged  place.     Termes  de  la  Ley. 

ATTAINDER.  That  extinction  of  civil 
rights  and  capacities  which  takes  place  when- 
ever a  person  who  has  committed  treason  or 
felony  receives  sentence  of  death  for  his 
crime.  1  Stephen,  Comm.  408;  1  Bishop, 
Crim.  Law,  ^  641. 

Attainder  by  confession  is  either  by  plead- 
ing guilty  at  the  bar  before  the  judges,  and 
not  putting  one's  self  on  one's  trial  by  a  jury, 
or  before  the  coroner  in  sanctuary,  when,  in 
ancient  times,  the  offender  was  obliged  to  ab- 
jure the  realm. 

Attainder  b;j  verdict  is  when  the  prisoner 
at  the  bar  pleads  not  guilty  to  the  indict- 
ment, and  is  pronounced  guilty  by  the  verdict 
of  the  jury. 

Attainder  by  process  or  outlawry  is  when 
the  party  flies,  and  is  subsequently  out- 
lawed.    Coke,  Litt.  391. 

The  effect  of  attainder  upon  a  felon  is,  in 
general  terms,  that  all  his  estate,  real  and 
personal,  is  forfeited;  that  his  blood  is  cor- 
rupted, and  so  nothing  passes  by  inheritance 
to,  from,  or  through  him,  1  Wms.  Saund.  361, 
n.;  6  Coke,  63  a,  68  6;  2  Rob.  Eccl.  547;  24 
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'f)ii^,  L.  &  £q.  598 ;  that  he  cannot  8ue  in  a 
court  of  justice.  Coke,  Litt.  130  a.  See  2 
Gprbbett,  Crim.  Law ;  1  Bishop,  Crim.  Law, 
|64L 

ATTAINT.  Attainted,  stained,  or  black- 
ened. 

A  writ  which  lies  to  inquire  whether  a 
jury  of  twelve  men  gave  a  false  verdict. 
JBracton,  1.  4,  tr.  1,  c.  134 ;   Fleta,  1.  5,  e.  22, 

«8. 

This  latter  was  a  trial  by  jury  of  twenty- 
four  men  empanelled  to  try  the  goodness  of 
A  former  verdict.  3  Blackstone,  Comm.  351; 
3  Gilbert,  Ev.  Lofft  ed.  1146.     See  Assize. 

ATTEMPT  (Lat.  ad,  to,  ientfire,  to  strive, 
to  stretch). 

In  Criminal  La-w.  An  endeavor  to  ac- 
jsomplish  a  crime  carried  beyond  mere  pre- 
paration, but  falling  short  of  execution  of 
the  ultimate  design  in  any  part  of  it.  5 
(Bush.  Mass.  367. 

An  intent  to  do  a  thing  combined  with  an 
act  which  falls  short  of  the  thing  intended. 

1  Bishop,  Crim.  Law,  §  510;  14  Ga.  55;  14 
Ala.  N.  s.  411. 

To  constitute  an  attempt,  there  must  be  an 
intent  to  commit  some  act  which  would  be 
indictable,  if  done,  either  from  its  own  cha- 
racter or  that  of  its  natural  and  probable 
consequences,  3  Harr.  Del.  571 ;  18  Ala.  n.  s. 
532;  1  Park,  Cr.  Cas.  N.  Y.  327;  9  Humphr. 
Teun.  455  ;  7  Carr.  &  P.  518  ;  8  id.  541 ;  1 
qrawf.  &D.  Cr.  Cas.  156, 186;  1  Bishop,  Crim. 
Law,  §§  513-515;  an  act  apparently  adapted 
to  produce  the  result  intended,  ll'  Ala.  57; 
12  Pick.  Mass.  173;  5  Cush.  Mass.  365;  18 
Ohio,  32;  4  Wash.  C.  C.  733;  2  Va.  Cas. 
356 ;  6  Carr.  &  P.  403;  5  id.  126;  9  id.  79  ; 

2  Mood.  &  R.  39 ;  1  Bishop,  Crim.  Law,  g 
?19 ;  and  see  6  Gratt.  Va.  706 ;  24  Me.  71 ; 
2  Brown,  Just.  So.  368  ;  2  Cox,  Cr.  Cas.  285 ; 
9  Carr.  &  P.  483,  523;  1  Leach,  Cr.  Cas.  4th 
ed.  19;  including  solicitations  of  another,  2 
East,  5 ;  4  Hill,  N.  Y.  133 ;  7  Conn.  216, 
266;  3  Pick.  Mass.  26;  2  Ball.  Penn.  384; 
1  Bishop,  Crim.  Law,  g  313 ;  in  combination, 
1  Bishop,  Crim.  Law,  ??  312,  314;  and  the 
crime  intended  must  be  at  least  a  misde- 
meanor. 1  Crawf.  &  D.  Cr.  Cas.  149 ;  1  Carr 
&  M.  661,  n. ;  1  Dall.  Penn.  39 ;  1  Bishop,  Crim' 
liaw,  i  528. 

ATTENDANT.  One  who  owes  a  duty 
or  service  to  another,  or  in  some  sort  depends 
upon  him.     Termes  de  la  Ley. 

ATTENDANT  TERMS.  Long  leases 
or  mortgages  so  arranged  as  to  protect  the 
title  of  the  owner. 

Thus,  to  r^ise  a  portion  for  younger  children,  it 
was  quite  common  to  make  a  mortgage  to  trustees. 
Th?  powers  of  these  trustees  were  generally  to  take 
noj^ession  of  the  estate,  or  to  sell  a  part  of  the 
term  if  the  portions  wore  not  duly  paid.  If  the 
deed  did  not  become  ipso  facto  void,  upon  payment 
pf  the  portion,  a  release  was  necessary  from  the 
trustees  to  discharge  the  mortgage.  If  this  was 
not  given,  the  term  became  an  outstanding  satisfied 
term.  The  purchaser  from  the  heir  then  procured 
»n  assignment  of  the  term  to  trustees  for  his  benefit, 
which  then  became  a  satisfied  term  to  attend  the 


ipheritance,  or  an  attendant  term.  These  terms 
were  held  attendant  by  the  courts,  also,  without 
any  assignment,  and  operated  to  defeat  interme. 
diate  alienations  to  some  extent.  There  jrerp  other 
ways  of  creating  outstanding  terms  besides  the 
method  by  mortgage;  but  the  effect  and  general 
operation  of  all  these  were  essentially  the  same. 

1  Washburn,  Keal  Prop.  311 ;  4  Kent,  Comm.  86- 
93. 

ATTENTAT.  Any  thing  whatsoever 
wrongfully  innovated  or  attempted  in  the 
suit  by  the  judge  a  quo,  pending  an  appeal. 
Used  in  the  civil  and  canon  law.  1  Add. 
Eccl..22,  note;  Ayliffe,  Parerg.  100. 

ATTBRMINARE  (Lat.J.  To  put  off  to 
a  succeeding  term;  to  prolong  the  time  of 
payment  of  a  debt.  Stat.  Westm.  2,  c.  4; 
Cowel;  Blount. 

ATTERMINING.  The  granting  a  time 
or  term  for  the  payment  of  a  debt. 

ATTERMOIEMENT.  In  Canon  Law, 

A  making  terms  ;  a  composition,  as  with 
creditors.     7  Low.  C.  272,  306. 

ATTESTATION  (Lat.  ad,  to,  tesiari,  to 
witness). 

The  act  of  witnessing  an  instrument  in 
writing,  at  the  request  of  the  party  making 
the  same,  and  subscribing  it  as  a  witness.  3 
P.  Will.  254;  2  Ves.  Ch.  454;  1  Ves.  &  B. 
Ch.  Ir.  362;  3  A.  K.  Marsh.  Ky.  146;  17  Pick. 
Mass.  373. 

Deeds,  at  common  law,  do  not  require  attest- 
ation in  order  to  be  valid,  1  Wood,  Conv.  239; 

2  Blackstone,  Comm.  307;  3  Dane,  Abr.  354; 
Cheves,  So.  C.  273;  12  Mete.  Mass.  157  ;  and 
there  are  several  states  where  it  is  not  neces- 
sary. 1  Serg.  &  R.  Penn.  73 ;  1  Hayw.  No. 
C.  205;  13  Ala.  321;  12  Mete.  Mass.  157. 
In  Alabama,  Arkansas,  Illinois,  Indiana, 
New  Jersey,  and  New  York,  attestation  or 
acknowledgment  before  a  proper  otEcer  is 
required.  Lalor,  Real  Est.  238;  5  Ark. 
693;  Thornton,  Conv.  66,  161,  187,  373. 
Where  there  are  statutory  regulations  on 
the  subject,  they  must  be  complied  with.  In 
Mississippi,  one  witness  is  sufficient,  17  Miss. 
325  ;  in  Connecticut,  Delaware,  Georgia,  Illi- 
nois, Indiana,  Kentucky,  Michigan,  New 
Hampshire,  Ohio,  South  Carolina,  Tennessee, 
and  Vermont,  two  are  required.  3  Conn.  35 ; 
8  id.  289  ;  2  A.  K.  Marsh.  Ky.  4£9  ;  2  N.  H. 
529;  13  id.  38;  6  Wheat.  627;  1  McLean,  C. 
C.  520 ;  5  Ohio,  119  ;  M'Mull.  373  ;  2  Green- 
leaf,  Ev.  I  275,  n. ;  4  Kent,  Comm.  457.  The 
requisites  are  not  the  same  in  all  cases  as 
against  the  grantor  and  as  against  purchasers. 
2  A.  K.  Marsh.  Ky.  529.  See3N.  H.  234; 
13  id.  38. 

The  attesting  witness  need  not  see  the 
grantor  write  his  name:  if  he  sign  in  the  pre- 
sence of  the  grantor,  and  at  his  request,  it  is 
sufficient.  2  Bos.  &  P.  217.  Wills  must  be 
attested  by  competent  or  credible  witnesses,  2 
Greenleaf,  Ev.  |  691 ;  9  Pick.  Mass.  350;  1 
Burr.  414;  4  Burn,  Eccl.  Law,  Phill.  ed.  116, 
who  must  subscribe  their  names  attesting  in 
the  presence  of  the  testator.  7  Harr.  &  J.  Md. 
61  ;  3  Harr.  &  M'H.  Md.  ^57  ;  1  Leigh,  Va. 
6  ;    1  Maule  &  S.  294;  2  Curt.  Eccl.  320;  3 
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id.  118;  Garth.  79;  2  Greenleaf,  Ev.  ?  678. 
And  see  13  Gray,  Mass.  103 ;  12  Cush.  Mass. 
342;  1  Ves.  Ch.  11 ;  2  Washburn,  Eeal  Prop. 
682.  In  the  attestation  of  wills  conveying 
land,  three  witnesses  are  requisite  in  Connec- 
ticut, Florida,  Georgia,  Maine,  Maryland, 
Massachusetts,  Michigan,  Mississippi,  New 
Hampshire,  New  Jersey,  North  Carolina, 
Rhode  Island,  South  Carolina,  Vermont,  and 
Wisconsin;  two  are  sufficient  in  Alabama, 
Arkansas,  California,  Delaware,  Illinois,  In- 
diana, Iowa,  Kentucky,  Minnesota,  Missouri, 
New  York,  Ohio,  Tennessee,  Texas,  and  Vir- 
ginia. An  exception  to  the  general  rule  ex- 
ists in  case  of  holograph  wiWa  in  Arkansas, 
Kentucky,  Mississippi,  Texas,  and  Virginia. 
2  Washburn,  Real  Prop.  683. 

ATTESTATION  CLAUSE.  That 
clause  wherein  the  witnesses  certify  that  the 
instrument  has  been  executed  before  them, 
and  the  manner  of  the  execution  of  the  same. 
The  usual  attestation  clause  to  a  will  is  in  the 
following  formula,  to  wit :  "  Signed,  sealed,  pub- 
lished, and  declared  by  the  above-named  A  B,  as 
and  for  his  last  will  and  testament,  in  the  presence 
of  us,  who  have  hereunto  subscribed  our  names  as 
the  witnesses  thereto,  in  the  presence  of  the  said 
testator  and  of  each  other."  That  of  deeds  is 
generally  in  these  words:  "Sealed  and  delivered 
in  the  presence  of  ua." 

ATTESTING-  WITNESS.  One  who, 
upon  being  required  by  the  parties  to  an  in- 
strument, signs  his  name  to  it  to  prove  it, 
and  for  the  purpose  of  identification.  3 
Campb.  232. 

ATTORN.  To  turn  over ;  to  transfer  to 
another  money  or  goods;  to  assign  to  some 
particular  use  or  service.  Kennet,  Paroch. 
Antiq.  283. 

Used  of  a  lord's  transferring  the  homage  and 
service  of  his  tenant  to  a  new  lord.  Bract.  81,  82; 
1  Sullivan,  Leot.  227. 

To  transfer  services  or  homage. 
Used  of  the  part  taken  by  the  tenant  in  a  transfer 
of  lands.  2  Sharswood,  Blaokst.  Comm.  288;  Lit- 
tleton, ^  551.  Now  used  of  assent  to  such  a  trans- 
fer. 1  Washburn  Real  Prop.  28.  The  lord  could 
not  alien  his  land  without  the  consent  of  the  tenant, 
nor  could  the  tenant  assign  without  the  consent  of 
his  lord.  2  Blackstone,  Comm.  27;  1  Spence,  Eq. 
Jur.  l.'!7 ;  1  Washburn,  Real  Prop.  28,  n.  Attorn- 
ment is  abolished  by  various  statutes.  1  Wash- 
bnrn,  Real  Prop.  336. 

ATTORNEY.  One  put  in  the  place,  turn, 
or  stead  of  another,  to  manage  his  aifairs; 
one  who  manages  the  affairs  of  another  by 
direction  of  his  principal.  Spelman,  Gloss. ; 
Termes  de  la  Ley. 

One  who  acts  for  another  by  virtue  of  an 
appointment  by  the  latter.  Attorneys  are  of 
various  kinds. 

3.  Attorney  in  fact.  A  person  to  whom 
the  authority  of  another,  who  is  called  the 
constituent,  is  by  him  lawfully  delegated. 

This  term  is  employed  to  designate  persons  who 
act  under  a  special  agency,  or  a  special  letter  of  at- 
torney, so  thiit  they  are  appointed  in  factum,  for 
the  deed,  or  special  act  to  be  performed;  but  in  a 
more  extended  sense  it  includes  all  other  agents 
employed  in  any  business,  or  to  do  any  act  or  acts 


in  pail  for  another.  Bacon,  Abr.  Attorney;  Storjr, 
Ag.  ?  25. 

3.  All  persons  who  are  capable  of  acting 
for  themselves,  and  even  those  who  are  dis- 
qualified from  acting  in  their  own  capacity, 
if  they  have  sufficient  understanding,  as  in- 
fants of  a  proper  age,  and  femes  coverts,  may 
act  as  attorneys  of  others.  Coke,  Litt.  52  a; 
lEsp.  142;  2  id.  511. 

4.  Attorney-at-law.  An  officer  in  a  court 
of  justice,  who  is  employed  by  a  party  in  a 
cause  to  manage  the  same  for  him. 

Appearance  by  an  attorney  has  been  allowed  in 
England  from  the  time  of  the  earliest  records  of 
the  courts  of  that  country.  They  are  mentioned 
in  Glanville,  Braoton,  Fleta,  and  Britton ;  and  a 
case  turning  upon  the  party's  right  to  appear  by 
attorney  is  reported,  Y.  B.  17  Edw.  III.,  p.  8,  case 
23.  In  France  such  appearances  were  first  allowed 
by  letters  patent  of  Philip  le  Bel,  a.d.  1290.  1 
Fournel,  Hist,  dee  Avocats,  42,  43,  92,  93;  2  Loisel, 
Coulumeu,  14,  15.  It  results  from  the  nature  of 
their  functions,  and  of  their  duties,  as  well  to  the 
court  as  to  the  client,  that  no  one  can,  even  by  con- 
sent, be  the  attorney  of  both  the  litigating  parties 
in  the  same  controversy.  Farr.  47.  The  name  of 
a(:torney  is  given  to  those  ofiBcers  who  practise  in 
courts  of  common  law ;  solicitors,  in  courts  of  equity ; 
and  proctors,  in  courts  of  admiralty  and  in  the 
English  ecclesiastical  courts. 

5.  In  some  courts,  as  in  the  supreme  court 
of  the  United  States,  advocates  are  divided 
into  counsellors-at-law  and  attorneys.  The 
business  of  attorneys  is  to  carry  on  the  prac- 
tical and  formal  parts  of  the  suit.  1  Kent, 
Comm.  307.  See,  as  to  their  powers,  2  Supp. 
to  Ves.  Jr!  241, 254;  3Chitty,  Blackst.  Comm. 
23,  338;   Bacon,  Abr.  Attorney;  3  Penn.  74; 

3  Wila.  374;  16  Serg.  &  R.  Penn.  368 ;  14  id. 
307;  7  Cranch,  452;  1  Penn.  264.  In  gene- 
ral, the  agreement  of  an  attorney-at-law, 
within  the  scope  of  his  employment,  binds 
his  client,  1  Salk.  86,  as  to  amend  the  record, 
1  Binn.  Penn.  75 ;  to  refer  a  cause,  1  Dall. 
Penn.  164;  6  Binn.  Penn.  101;  7  Cranch, 
436 ;  3  Taunt.  486 ;  not  to  sue  out  a  writ  of 
error,  1  11.  Blackst.  21,  23;  2  Saund.  71  a, 
b;  1  Term,  388;  to  strike  off  a  non  pros.,  1 
Binn.  Penn. ;  to  waive  a  judgment  by  default. 

1  Archbold,  Pract.  26.  But  the  act  must  be 
within  the  scope  of  his  authority.  He  can- 
not, for  example,  without  special  authority, 
purchase  lands  for  the  client  at  sheriff's  sale. 

2  Serg.  &  R.  Penn.  21 ;  11  Johns.  N.  Y.  464. 

6.  The  principal  duties  of  an  attorney  are 
— to  be  true  to  the  court  and  to  his  client ;  to 
manage  the  business  of  his  client  with  care, 
skill,  and  integrity,  4  Burr.  2061 ;  1  Barnew. 
&  Aid.  202;  2Wils.  325;  IBingh.  347;  to 
keep  his  client  informed  as  to'the  state  of  his 
business ;  to  keep  his  secrets  confided  to  him 
as  such. 

And  he  is  privileged  from  disclosing  such 
secrets  when  called  as  a  witness.    29  Vt.  701; 

4  Mich.  414;  16N.Y.  180;  21Ga.  201;  40 
Eng.  L.  &Eq.353;  38  Me.  581.  See  Client; 
Confidential  Communication.  For  a  viola- 
tion of  his  duties  an  action  will,  in  general, 
lie,  3  Cal.  308;  2  Greenleaf,  Ev.  ^  145,  146 ; 
and  in  some  cases  he  may  be  punished  by  at- 
tachment.     Official  misconduct  may  be  in- 
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quired  into  in  a  summary  manner,  and  the 
name  of  the  offender  stricken  from  the  roll. 
18  B.  Monr.  Ky.  472. 

ATTORNEY'S  CERTIFICATE.  In 
English  La-w.  A  certificate  of  the  commis- 
sioners of  stamps  that  the  attorney  therein 
named  has  paid  the  annual  duty.  This  must 
be  renewed  yearly ;  and  the  penalty  for  prac- 
tising without  such  certificate  is  fifty  pounds. 
Stat.  37  Geo.  III.  c.  90,  §g  26,  28,  30.  See  also 
7  &  8  Vict.  c.  73,  §§  21-26;  16  &  17  Vict.  c. 
63. 

ATTORNEY-GENERAL.  In  English 
Law.  A  great  officer,  under  the  king,  made 
by  letters  patent,  whose  office  is  to  exhibit 
informations  and  prosecute  for  the  crown  in 
matters  criminal ;  to  file  bills  in  the  ex- 
chequer in  any  matter  concerning  the  king's 
revenue.  Others  may  bring  bills  against  the 
king's  attorney.  3  Sharswood,  Blackst.  Comm. 
27;  Termes  de  la  Ley. 

In  American  Law.  In  each  state  there 
is  an  attorney-general,  or  similar  officer,  who 
appears  for  the  people,  as  in  England  he  ap- 
pears for  the  crown. 

ATTORNEY-GENERAL  OP  THE 
ITNITED  STATES.  An  officer  appointed 
by  the  president. 

His  duties  are  to  prosecute  and  conduct  all 
suits  in  the  supreme  court  in  which  the 
United  States  shall  be  concerned,  and  give 
his  advice  upon  questions  of  law  when  re- 
quired by  the  president,  or  when  requested 
by  the  heads  of  any  of  the  departments, 
touching  matters  that  may  concern  their  de- 
partments.    Act  of  24th  Sept.  1789. 

ATTORNMENT.     See  Attorn. 

ATI  BESOIN  (Fr.  in  case  of  need.    "Au 

hesoin  chez  Messieurs d, ."    "In  case 

of  need,  apply  to  Messrs. at "). 

A  phrase  used  in  the  direction  of  a  bill  of 
exchange,  pointing  out  the  person  to  whom 
application  may  be  made  for  payment  in  case 
of  failure  or  refusal  of  the  drawee  to  pay. 
Story,  Bills,  §  65. 

AUBAINE.     See  Droit  d'Adbaine. 
AUCTION.    A  public  sale  of  property  to 
the  highest  bidder. 

The  manner  of  conducting  an  auction  is  imma- 
terial, whetiier  it  be  by  public  outcry  or  by  any 
other  manner.  The  essential  part  is  the  selection 
of  a  purohiiser  from  a  number  of  bidders.  In  a  case 
where  a  woman  continue'd  silent  during  the  whole 
time  of  the  sale,  but  whenever  any  one  bid  she  gave 
him  a  glass  of  brandy,  and,  when  the  sale  broke  up, 
the  person  who  received  the  last  glass  of  brandy 
was  taken  into  a  private  room  and  he  was  declared 
to  be  the  purchaser,  this  was  adjudged  to  be  an  auc- 
tion.    1  Dowl.  Bail.  115. 

Auctions  are  generally  conducted  by  a  per- 
son licensed  for  that  purpose.  Bidders  may 
be  employed  by  the  owner,  if  it  be  done  bond 
fide  and  to  prevent  a  sacrifice  of  the  pro- 
perty under  a  given  price,  1  Hall,  N.  Y.  655  • 
11  Paige,  Ch.  N.  Y.  431 ;  3  Stor.  0.  C.  622 ;  but 
where  bidding  is  fictitious  and  by  combina- 
tion with  the  owner  to  mislead  the  judgment 
and  inflame  the  zeal  of  others,  it  would  be 


a  fraudulent  and  void  sale.  8  How.  134;  3 
Stor.  C.  C.  611;  11  111.  254;  2  Dev.  No.  C. 
126 ;  3  Mete.  Mass.  384 ;  3  Gilm.  Va.  529.  And 
see  6  J.  B.  Moore,  316;  3  Brod.  &  B.  116;  3 
Bingh.  368;  15  Mees.  &  W.  Exch.  367;  13 
La.  287;  23  N.  H.  360;  6  Ired.  Eq.  No.  0. 
278,  430;  14  Penn.  St.  446.  Uniair  conduct 
on  the  part  of  the  purchaser  will  avoid  the 
sale.  6  J.  B.  Moore,  216;  3  Brod.  &  B.  116; 
3  Stor.  C.  C.  623 ;  20  Mo.  290;  2  Dev.  No.  C. 
126.  See 3  Gilm.  Va.  529;  II  Paige,  Ch.N.Y. 
431 ;  7  Ala.  N.  s.  189.  Error  in  description  of 
real  estate  sold  will  avoid  ths  sale  if  it  be 
material,  4  Bingh.  n.  c.  463 ;  8  Carr.  &  P. 
469;  1  Younge  &  C.  Ch.  658;  3  Jones  & 
L.  Ch.  Ir.  506 ;  but  an  immaterial  variation 
merely  gives  a  case  for  deduction  from  the 
amount  of  purchase-money.  2  Kent,  Comm. 
437;  6  Johns.  N.  Y.  38;  11  id.  525;  2  Bay, 
So.  C.  11 ;  3  Cranch,  270.  A  bid  may  be  re- 
tracted before  acceptance  has  been  signified. 
3Term,148;4Bingh.653.  See  13 Price, Exch. 
103.  Consult  2  Kent,  Comm.  536 ;  1  Par- 
sons, Contr.  415;  1  Bouvier,  Inst.  n.  976. 

AUCTIONARITJS  (Lat.).  A  seller;  a 
regrator;  a  retailer;  one  who  bought  and 
sold;  an  auctioneer,  in  the  modern  sense. 
Spelman,  Gloss.  One  who  buys  poor,  old, 
worn-out  things  to  sell  again  at  a  greater 
price.     Ducange. 

AUCTIONEER.  A  person  authorized 
by  law  to  sell  the  goods  of  others  at  public 
sale;  one  who  conducts  a  public  sale  or  auc- 
tion. 5  Mass.  505  ;  19  Pick.  Mass.  482.  He 
is  the  agent  of  the  seller,  3  Term,  148 ;  2 
Rich.  So.  C.  464 ;  1  Parsons,  Contr.  418 ;  and 
of  the  buyer,  for  some  purposes  at  least.  4 
Ad.  &  E.  792:  7  East,  558;  2  Taunt.  38;  3 
Ves.  &B.  Ch.  57;-4Johns.  Ch.  N.  Y.  659  ;  16 
Wend.  N.  Y.  28;  4  Me.  1,  258;  6  Leigh,  Va. 
16 ;  2  Kent,  Comm.  539.  He  has  a  special 
property  in  the  goods,  and  may  bring  an  ac- 
tion for  the  price,  1  H.  Blackst.  81 ;  7  Taunt. 
237;  19  Ark.  566;  5  Serg.  &  R.  Penn.  19; 
1  Ril.  So.  C.  287 ;  16  Johns.  N.  Y.  1  ;  1  E. 
D.  Smith,  N.  Y.  5E0;  see  5  Mees.  &W.  Exch. 
645  ;  3  Carr.  &  P.  352 ;  5  Barnew.  &  Ad.  568 ; 
and  has  a  lien  upon  them  lor  the  charges  of 
the  sale,  his  commission,  and  the  auction- 
duty.  15Mo.  184;  2  Kent,  Comm.  536.  He 
must  obtain  the  best  price  he  laiily  can,  and 
is  responsible  for  damages  arising  from  a 
failure  to  pursue  the  regular  course  of  busi- 
ness, or  from  a  want  of  skill,  3  Barnes .  & 
Aid.  616 ;  Cowp.  395  ;  2  Wils.  325 ;  and  where 
he  sells  goods  as  the  property  of  one  not  the 
owner,  is  liable  for  their  value  to  the  real 
owner.  7  Taunt.  237;  5  Esp.  103;  £0  Wend. 
N.  Y.  21 ;  22  id.  285 ;  5  Mo.  323.  And  see  2 
Harr.  Del.  179. 

AUCTOR.  In  Roman  Law.  An  auc- 
tioneer. 

In  auction-sales,  a  spear  was  fixed  upright  in  the 
forum,  beside  which  the  seller  took  his  stand: 
hence  goods  thus  sold  were  said  to  be  sold  sub 
hnsta  (under  the  spear).  The  catalogue  of  goods 
was  on  tablets  called  mictionaria. 

AUDIENCE  (Lat.  audire,  to  hear).  A 
hearing. 
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It  is  usual  for  the  executive  of  a  country  to 
whom  a  minister  has  been  sent,  to  give  suoh  minis- 
ter an  audience.  And  after  a  minister  has  been 
recalled,  an  audience  of  leave  usually  takes  place. 

AUDIENCE  COURT.  In  English 
La'W.  A  court  belonging  to  the  archbishop 
of  Canterbury,  and  held  by  him  in  his  palace 
for  the  transaction  of  matters  of  form  only, 
as  the  confirmation  of  bishops,  elections,  con- 
secrations, and  the  like.  This  court  has  the 
same  authority  with  the  court  of  arches,  but 
is  of  inferior  dignity  and  antiquity.  The 
dean  of  the  arches  is  the  oiEcial  auditor 
of  the  audience.  The  archbishop  of  York 
has  also  his  audience  court.  Termes  de  la 
Ley. 

AUDITA  QUERELA  (Lat.). 

In  Practice.  A  form  of  action  which  lies 
for  a  defendant  to  recall  or  prevent  an  exe- 
cution, on  account  of  some  matter  occurring 
after  judgment  amounting  to  a  discharge, 
and  which  could  not  have  been,  and  cannot 
be,  taken  advantage  of  otherwise.  12  Mass. 
270. 

It  is  a  regular  suit,  in  which  the  parties  ap- 
pear and  plead,  17  Johns.  N.  Y.  484;  12 
Vt.  56,  435  ;  30  id.  420 ;  8  Miss.  103,  and  in 
which  damages  may  be  recovered  if  execu- 
tion was  issued  improperly,  Brooke,  Abr. 
Damages,  38  ;  but  the  writ  must  be  allowed 
in  open  court,  and  is  not  of  itself  a  super- 
sedeas.    2  Johns.  N.  Y.  227. 

It  is  a  remedial  process,  equitable  in  its 
nature,  based  upon  facts,  and  not  upon  the 
erroneous  judgments  or  acts  of  the  court.  2 
Wms.  Saund.  148,  n. ;  10  Mass.  103 ;  14  id. 
448:  17  id.  159;  1  Aik.  Vt.  383;  24  Vt.211; 
2  Johns.  Cas.  N.  Y.  227 ;  1  Overt.  Tenn.  425. 
And  see  7  Gray,  Mass.  206. 

3.  It  lies  where  an  execution  against  A 
has  been  taken  out  on  a  judgment  acknow- 
ledged by  B  without  authority,  in  A's  name, 
Fitzherbert,  Nat.  Brev.  233 ;  and  see  Croke, 
Eliz.  233 ;  and  generally  for  any  matters 
which  work  a  discharge  occurring  after  judg- 
ment entered,  Croke,  Car.  443;  2  Boot, 
Conn.  178;  10  Pick.  Mass.  439;  25  Me.  304; 
see  5  Coke,  86  b;  and  for  matters  occurring 
before  judgment  which  the  defendant  could 
not  plead  through  want  of  notice  or  through 
collusion  or  fraud  of  the  plaintiff.  4  Mass. 
485;  5  Rand.  Va.  639;  2  Johns.  Cas.  N.  Y. 
258. 

It  may  be  brought  after  the  day  on  which 
judgment  might  have  been  entered,  although 
it  has  not  been,  1  Rolle,  Abr.  306,  431,  pi. 
10;  1  M  )d.  Ill ;  either  before  or  after  execu- 
tion has  issued.     Kirb.  Conn.  187. 

It  does  not  lie  for  matter  which  might  have 
been,  or  which  may  be,  taken  advantage  of 
by  a  writ  of  error,  1  Vt.  433,  in  answer  to  a 
scire  facias  of  the  plaintifT,  1  Salk.  204,  or 
where  there  is  or  has  been  a  remedy  by  plea 
or  otherwise.  T.  Raym.  89 ;  12  Mass.  270 ;  13 
id.  453  ;  11  Cush.  Mass.  35 ;  6  Vt.  243.  See 
17  Mass.  158. 

3,  In  modern  practice  it  is  usual  to  grant 
the  same  relief  upon  motion  which  might  be 
obtained  by  audita  querela,  4  Johns.  N.  Y. 


191;  11  Serg.  &  R.  Penu.  274;  and  in  some 
of  the  states  the  remedy  by  motion  has  en- 
tirely superseded  the  ancient  remedy,  5 
Rand.  Va.  639;  2  Hill,  So.  0.  298;  6  Ilumphr. 
Tenn.  210;  18  Ala.  778;  13  B.  Monr.  Ky. 
256;  3  Mo.  129;  while  in  others  audita  que- 
rela is  of  frequent  use  as  a  remedy  recog- 
nized by  statute.  17  Vt.  118;  7  Gray,  Mass. 
206. 

AUDITOR  (Lat.  andire,  to  hear).  An 
officer  of  the  government,  whose  duty  it  is 
to  examine  the  accounts  of  officers  who  have 
received  and  disbursed  public  moneys  by  law- 
ful authority.  Acts  of  Congress,  April  3, 
1817,  Feb.  24, 1819,  3  Story,  Laws  U.S.  1630, 
1722;  Coke,  4th  Inst.  107  ;  46  Geo.  III.  c.  1. 

In  Practice.  An  officer  (or  officers)  of 
the  court,  assigned  to  state  the  items  of  debit 
and  credit  between  the  parties  in  a  suit 
where  accounts  are  in  question,  and  exhibit 
the  balance.     1  Mete.  Mass.  218. 

They  may  be  appointed  by  courts  either 
of  law  or  equity.  They  are  appointed  at 
common  law  in  actions  of  account,  Bacon, 
Abr.  Accompt,  F,  and  in  many  of  the  states 
in  other  actions,  under  statute  regulations.  6 
Pick.  Mass.  193  ;  14  N.  II.  427  ;  3  R.  I.  60. 

2.  They  have  authority  to  liear  testimony, 
4  Pick.  Mass.  283  ;  5  Mete.  Mass.  373  ;  5  Vt. 
363  ;  2  Bland,  Ch.  Md.  45  ;  17  Conn.  1 ;  in 
their  discretion,  27  N.  H.  244,  in  some  states, 
to  examine  witnesses  under  oath,  6  N.  H. 
508 ;  11  id.  501 ;  1  Bland,  Ch.  Md.  463  ;  to 
examine  books,  19  Pick.  Mass.  81;  17  Conn. 

1  ;  see  14  Vt.  214;  and  other  vouchers  of 
accounts.     11  Mete.  Mass.  297. 

The  auditor's  report  must  state  a  special 
account,  4  Yeates,  Penn.  514 ;  2  Root,  Conn. 
12;  4  Wash.  C.  C.  42;  giving  items  allowed 
and  disallowed,  5  Vt.  70 ;  1  Ark.  355;  15 
Tex.  7 ;  but  it  is  Fufficient  if  it  refer  to  the 
account,  2  South.  N.  J.  791 ;  but  see  27  Vt. 
673 ;  and  are  to  report  exceptions  to  their 
decision  of  questions  taken  before  them  to 
the  court,  2  South.  N.  J.  791 ;  5  Vt.  546;  5 
Binn.  Penn.  433 ;  and  exceptions  must  be 
taken  before  them,  4  Cranch,  308;  5  Vt.  546; 
7  Pet.  625  ;  1  Miss.  43 ;  15  Tex.  7 ;  22  Barb. 
N.  Y.  39 ;  unless  apparent  on  the  face  of  the 
report.     6  Cranch,  313. 

3.  In  some  jurisdictions,  the  report  of 
auditors  is  final  as  to  facts,  Kirb.  Conn.  353  ; 

2  Vt.  369 ;  1  Miss.  43  ;  13  Ponn.  St.  188 ;  5 
R.  I.  338  ;  15  Tex.  7  ;  40  Me.  337  ;  unless 
impeached  for  fraud,  misconduct,  t^r  very 
evident  error,  5  Penn.  St.  413;  40  Me.  337; 
but  subject  to  any  examination  of  the  prin- 
ciples of  law  in  which  they  proceeded.  2  Day, 
Conn.  116.  In  others  it  is  held  priwa  facie 
evidence  for  the  jury,  12  Mass.  412  ;  8  Mete. 
Mass.  434;  6  Gray,  Mass.  376;  5  Rawle, 
Penn.  323  ;  1  La.  Ann.  380 ;  14  N.  H.  427  ; 
21  id.  188,  that  evidence  may  be  introduced 
to  show  its  incorrectness,  1  La.  Ann.  380 ;  24 
Miss.  83;  13  Ark.  609;  and  in  others  it  is 
held  to  be  of  no  eifect  till  sanctioned  by  the 
court.     1  Bland,  Ch.  Md.  463;  12  111.  111. 

4.  When  the  auditor's  report  is  set  aside 
in  whole  or  in  part,  it  may  be  referred  back. 
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4  B.  Monr.  Ky.  71 ;  4  Pick.  Mass.  283  ;  5  Vt. 
363;  26  id.  722;  1  Litt.  Ky.  124;  12  111.  Ill; 
24  N.  H.  198,  or  may  be  rectified  by  the 
court,  1  Smedes  jS;  M.  Ch.  543,  or  accepted 
if  the  party  in  favor  of  whom  the  wrong  de- 
cision was  made  remits  the  item. 

Where  two  or  more  are  appointed,  all  must 
act,  20  Conn.  331;  unless  the  parties  consent 
that  a  part  act  for  all.     1  Tyl.  Conn.  407. 

AUGMENTATION.  The  increase  aris- 
ing to  the  crown's  revenues  from  the  sup- 
pression of  monasteries  and  religious  houses 
and  the  appropriation  of  their  lands  and 
revenues. 

A  court  erected  by  Henry  VIII.,  which 
was  invested  with  the  power  of  determining 
suits  and  controversies  relating  to  monasteries 
and  abbey  lands. 

The  court  was  dissolved  in  the  reign  of  Mary; 
hut  the  office  of  augmentations  remained  long  after. 
Cowel. 

A  share  of  the  great  tithes  temporarily 
granted  to  the  vicars  by  the  appropriators, 
and  made  perpetual  by  statute  29  Car.  II. 
c.  8. 

The  word  is  used  in  a  similar  sense  in  the  Cana- 
dian law. 

AULA  REGIA  (called  frequently  Aula 
Beffix).     The  king's  hall  or  palace. 

In  English  La-w.  A  court  established  in 
England  by  William  the  Conqueror  in  his 
own  hall. 

It  was  the  "  great  universal"  court  of  the  king- 
dom; from  the  dismemberment  of  which  are  de- 
rived the  present  four  aupenor  courts  in  England, 
viz.;  the  High  court  of  Chancery,  and  the  three 
Buperiof  courts  of  common  law,  to  wit,  the  Queen's 
Bench,  Common  Pleas,  and  Exchequer.  It  was 
composed  of  the  king's  great  oificers  of  state  resi- 
dent in  his  palace  and  usually  attendant  on  his 
person;  such  as  the  lord  high  constable  and  lord 
marescal  (who  chiefly  presided  in  matters  of  honor 
and  of  arms),  the  lord  high  steward  and  lord  great 
chamberlain,  the  steward  of  the  household,  the  lord 
chancellor  (whose  peculiar  duty  it  was  to  keep  the 
king's  seal,  and  examine  all  such  writs,  grants,  and 
letters  as  were  to  pass  under  that  authority),  and 
the  lord  high  treasurer,  who  was  the  principal  ad- 
viser in  all  matters  relating  to  the  revenue.  These 
high  officers  were  assisted  by  certain  persons  learned 
in  the  laws,  who  were  called  the  king's  justiciars  or 
justices,  and  by  the  greater  barons  of  parliament, 
all  of  whom  had  a  seat  in  the  aula  reyia,  and  formed 
a  kind  of  court  of  appeal,  or  rather  of  advice  in 
matters  of  great  moment  and  difficulty.  These,  in 
their  several  departments,  transacted  all  secular 
business,  both  civil  and  criminal,  and  all  matters 
of  the  revenue ;  and  over  all  presided  one  special 
niagistrate,'  called  the  chief  justiciar,  or  capitolis 
justiciarius  totins  Aiigliie,  who  was  also  the  princi- 
pal minister  of  state,  the  second  man  in  the  king- 
dom, and,  by  virtue  of  his  office,  guardian  of  the 
realm  in  the  king's  absence.  This  court  was  bound 
to  follow  the  king's  household  in  all  his  expedi- 
tions; on  which  account  the  trial  of  common 
causes  in  it  was  found  very  burdensome  to  the 
people,  and  accordingly  the  1 1th  chapter  of  Magna 
Charta  enacted  that  *'  cminiumia placita  nnn  eeqiian- 
tur  curiam  regin,  sed  teueantnr  iu  nliquo  certo  loco,"' 
which  certain  place  was  established  in  Westminster 
Hall  (where  the  aula  regis  originally  sat,  when  the 
king  resided  in  that  city),  and  there  it  has  ever 
since  continued,  under  the  name  of  Court  of  Com- 
Aon  Pleas,  or  Common  Bench.     It  was  under  the 


reign  of  Edward  I.  that  the  other  several  officers 
of  the  chief  justiciar  were  subdivided  and  broken 
into  distinct  courts  of  judicature.  A  court  of 
chiva.lry,  to  regulate  the  king's  domestic  servants, 
and  an  august  tribunal  for  the  trial  of  delinquent 
peers,  were  erected;  while  the  barons  reserved  to 
themselves  in  parliament  the  right  of  reviewing 
the  sentences  of  the  other  courts  in  the  last  resort; 
but  the  distribution  of  common  justice  between 
man  and  man  was  arranged  by  giving  to  the  court 
of  chancery  jurisdiction  to  istue  all  original  writs 
under  the  great  seal  to  other  courts ;  the  exchequer 
to  manage  the  king's  revenue,  the  common  pleas 
to  determine  all  causes  between  private  subjects, 
and  the  court  of  king's  bench  retaining  all  the 
jurisdiction  not  cantoned  out  to  the  other  courts, 
and  particularly  the  sole  cognizance  of  pleas  of 
the  crown,  or  criminal  causes.  3  Stephen,  Comm. 
397-400, 405 ;  3  Blackstone,  Comm.  38-40  ;  Bracton, 
1.  3.  tr.  ],  c.  7;  Fleta,  Abr.  2,  cc.  2,3;  Gilbert, 
Hist.  C.  Pleas,  Introd.  18;  1  Reeve,  Hist.  Eng. 
Law,  48. 

AUNCEL  'WEIGHT.  An  ancient  man- 
ner of  weighing  by  means  of  a  beam  held  in 
the  hand.     Termes  de  la  Ley  ;  Cowel. 

AUNT.  The  sister  of  one's  father  or 
mother :  she  is  a  relation  in  the  third  degree. 
See  2  Comyn,  Dig.  474;  Dane,  Abr.  c.  126,  a. 
3,  §4. 

AUTER.     Another. 

This  word  is  frequently  used  in  composition :  as, 
auter  droit,  outer  vie,  auter  action,  &c.  See  AuTEB 
Action  Pendant. 

AUTHENTIC  ACT.  In  Civil  Law. 
An  act  which  has  been  executed  before  a 
notary  or  other  public  officer  authorized  to 
execute  such  functions,  or  which  is  testified 
by  a  public  seal,  or  has  been  rendered  public 
by  the  authority  of  a  competent  magistrate, 
or  which  is  certified  as  being  a  copy  of  a 
public  register.  Nov.  73,  c.  2 ;  Cod.  7.  52, 
6.  4.  21 ;  Dig.  22.  4. 

An  act  which  has  been  executed  before  a 
notary  public  or  other  officer  authorized  to 
execute  such  functions,  in  presence  of  two 
witnesses,  free,  male,  and  aged  at  least  four- 
teen years ;  or  of  three  witnesses,  if  the  party 
be  blind.  La.  Civ.  Code,  art.  2231.  If  the 
party  does  not  know  how  to  sign,  the  notary 
must  cause  him  to  affix  his  mark  to  the  in- 
strument. La.  Civ.  Code,  art.  2231.  The 
authentic  act  is  full  proof  of  the  agreement 
contained  in  it,  against  the  contracting  parties 
and  their  heirs  or  assigns,  unless  it  be  de- 
clared and  proved  to  be  a  forgery.  Id.  art. 
£233.     See  Merlin,  M^pert. 

AUTHENTICATION.     In  Practice. 

A  proper  or  legal  attestation. 

Acts  done  with  a  view  of  causing  an  in- 
strument to  be  known  and  identifi,ed. 

Under  the  constitution  of  the  United 
States,  congress  has  power  to  provide  a 
method  of  authenticating  copies  of  the  re- 
cords of  a  state  with  a  view  to  their  pro- 
duction as  evidence  in  other  states.  For  the 
various  statutes  on  the  subject,  see  Foreign 
Judgment  ;  Records. 

AUTHENTICS.  A  collection  of  the 
Novels  of  Justinian,  made  by  an  unknown 
person. 
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They  are  enitVe,  and  are  distinguished  by  their 
name  from  the  epitume  made  by  Julian.  See  1 
Maokeliiy,  Civ.  Law,  J  72. 

A  collection  of  extracts  made  from  the 
Novela  by  a  lawyer  named  Irnier,  and  which 
he  inserted  in  the  code  at  the  places  to  which 
they  refer.  These  extracts  have  the  reputa- 
tion of  not  being  correct.  Merlin,  Repert. 
Av.thenUque, 

AUTHORITIES.  Enactments  and  opi- 
nions relied  upon  as  establishing  or  declaring 
the  rule  of  law  which  is  to  be  applied  in  any 
case. 

The  opinion  of  a  court,  or,  of  counsel,  or  of  a 
text-writer  upon  any  question,  is  usually  fortified 
by  a  citation  of  authorities.  In  respect  to  their 
general  relative  weight,  authorities  are  entitled  to 
precedence  in  the  order  in  which  they  are  here 
treated. 

2.  The  authority  of  the  constitution  and 
of  the  statutes  and  municipal  ordinances  are 
paramount ;  and  if  there  is  any  conflict  among 
these  the  constitution  controls,  and  courts  de- 
clare a  statute  or  ordinance  which  conflicts 
with  the  former  to  be  so  far  forth  of  no  author- 
ity.    See  Constitutional  Law  ;  Statutes. 

The  decisions  of  courts  of  justice  upon 
similar  cases  are  the  authorities  to  which 
most  frequent  resort  is  to  be  had ;  and  although 
in  theory  these  are  subordinate  to  the  first 
class,  in  practice  they  do  continually  explain, 
,  enlarge,  or  limit  the  provisions  of  enact- 
ments, and  thus  in  eifect  largely  modify  them. 
The  word  authorities  is  frequently  used  in  a 
restricted  sense  to  designate  citations  of  this 


3.  An  authority  may  be  of  any  degree  of 
weight,  from  that  of  absolute  conclusiveness 
down  to  the  faintest  presumption.  As  to  the 
considerations  which  aS'eot  the  weight  of  an 
adjudged  case  as  an  authority,  see  Prece- 
dent ;  Opinion. 

The  opinions  of  legal  writers.  Of  the  vast 
number  of  treatises  and  commentaries  which 
we  have,  comparatively  few  are  esteemed  as 
authorities.  A  very  large  number  are  in 
reality  but  little  more  than  digests  of  the 
adjudged  cases  arranged  in  treatise  form, 
and  find  their  chief  utility  as  manuals  of 
reference.  Hence  it  has  been  remarked  that 
when  we  And  an  opinion  in  a  text-writer 
upon  any  particular  point,  we  must  consider 
it  not  merely  as  the  opinion  of  the  author, 
but  as  the  supposed  result  of  the  authorities 
to  which  he  refers;  and  if  on  examination 
of  those  authorities  they  are  found  not  to 
establish  it,  his  opinion  is  disregarded.  3 
Bos.  &  P.  301.  Where,  however,  the  writer 
declares  his  own  opinion  as  founded  upon 
principle,  the  learning  and  ability  of  the 
writer,  together  with  the  extent  to  which  the 
reason  he  assigns  commend  themselves  to  the 
reader,  determine  the  weight  of  his  opinion. 
A  distinction  has  been  made  between  writers 
who  have  and  who  have  not  held  judicial 
station.  Ram,  Judgments,  93.  But  this, 
though  it  may  be  borne  in  mind  in  estimating 
the  learning  and  ability  of  an  author,  is  not  a 
j  ust  test  of  his  authority.   See  3  Term,  64, 241. 


4.  The  opinions  of  writers  on  moral 
science,  and  the  codes  and  laws  of  ancient 
and  foreign  nations,  are  resorted  to  in  the 
absence  of  more  immediate  authority,  by 
way  of  ascertaining  those  principles  which 
have  commended  themselves  to  legislators 
and  philosophers  in  all  ages.  See  Code. 
Lord  Coke's  saying  that  common  opinion  is 
good  authority  in  law,  Coke,  Litt.  186  a,  is 
not  understood  as  referring  to  a  mere  specu- 
lative opinion  in  the  community  as  to  what 
the  law  upon  a  particular  subject  is ;  but  to 
an  opinion  which  has  been  frequently  acted 
upon,  and  for  a  great  length  of  time,  by 
those  whose  duty  it  is  to  administer  the  law, 
and  upon  -whicli  course  of  action  important 
individual  rights  have  been  acquired  or  de- 
pend. 3  Barb.  Ch.  N.  Y.  528,  677.  As  to 
the  mode  of  citing  authorities,  see  Abbketia- 
tions  ;  Citation  of  Authorities. 

AUTHORITY.  In  Contracts.  The  law- 
ful delegation  of  power  by  one  person  to  an- 
other. 

Authority  coupled  with  an  interest  is  an 
authority  given  to  an  agent  for  a  valuable  con- 
sideration, or  which  forms  part  of  a  security. 

Express  authority  is  that  given  explicitly, 
either  in  writing  or  verbally. 

General  authority  is  that  which  authorizes 
the  agent  to  do  every  thing  connected  with  a 
particular  business.     Story,  Ag.  §  17. 

It  empowers  him  to  bind  bis  employer  by  all  acts 
within  the  scope  of  bis  empliyment;  and  it  cannot 
be  limited  by  any  private  order  or  direction  not 
known  to  the  party  dealing  with  him.  Paley,  Ag. 
199,  200,  201. 

Limited  authority  is  that  where  the  agent 
is  bound  by  precise  instructions. 

Special  authority  is  thatwhich  is  confined  to 
an  individual  transaction.  Story,  Ag.  §  19; 
15  East,  400, 408 ;  6  Cow.  N.  Y.  354. 

Such  an  authority  does  not  bind  the  employer, 
unless  it  is  strictly  pursued;  for  it  is  the  business 
of  the  party  dealing  with  the  agent  to  examine  his 
authority;  and  theiefure,  if  there  be  any  qualifica- 
tion or  express  restriction  annexed  to  it,  it  must 
be  observed;  otherwise,  the  principal  is  discharged, 
Paley,  Ag.  202. 

Naked  authority  is  that  where  the  prin- 
cipal delegates  the  power  to  the  agent  wholly 
for  the  benefit  of  the  former. 

A  naked  authority  may  be  revoked;  an  author- 
ity coupled  with  an  interest  is  irrevocable. 

Unlimited  authority  is  that  where  the  agent 
is  left  to  pursue  his  own  discretion. 

3.  Delegationof.  An  authority  may  be  dele- 
gated by  deed  for  any  purpose  whatever ;  for 
whenever  an  authority  by  parol  would  be 
sufiicient,  one  by  deed  will  be  equally  so. 
When  the  authority  is  to  do  something  which 
must  be  performed  through  the  medium  of  a 
deed,  then  the  authority  must  also  be  by 
deed,  and  executed  with  all  the  forms  neces- 
sary to  render  the  instrument  perfect ;  unless, 
indeed,  the  principal  be  present,  and  verbally 
or  impliedly  authorize  the  agent  to  fix  his 
name  to  the  deed ;  as,  if  a  man  be  authorized 
to  convey  a  tract  of  land,  the  letter  of  attor- 
ney must  be  by  deed.    .1  Livermore,  Ag.  35 ; 
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Paley,  Ag.  Lloyd  ed.  157 ;  Story,  Ag.  §?  49, 
51;  3  Chitty,  Comm.  Law,  195;  5  Binn. 
Penn.  613  ;  14  Serg.  &  R.  Penn.  331 ;  2  Pick. 
Mass.  345  ;  5  Mass.  11 ;  1  Wend.  N.  Y.  424 ; 
9  id.  54,  68;  12  id.  525;  11  Ohio,  223.  But 
a  written  authority  is  not  required  to  author- 
ize an  agent  to  sign  an  unsealed  paper,  or  a 
contract  in  writing  not  under  seal,  even  where 
a  statute  makes  it  necessary  that  the  contract, 
in  order  to  bind  the  party,  shall  be  in  writing, 
unless  the  statute  positively  requires  that 
the  authority  shall  also  be  in  writing.  Paley, 
Ag.  Lloyd  ed.  161;  2  Kent.  Comm.  613,  614; 
Story,  Ag.  J  5'J;  1  Chitty,  Comm.  Law,  213; 
6  Ves.  Ch.  250 ;  8  Ired.  No.  C.  74. 

3>  For  most  purposes,  the  authority  may  be 
either  in  writing  not  under  seal,  or  verbally, 
or  by  the  mere  employment  of  the  agent ;  or 
it  may  be  implied  from  the  conduct  of  the 
employer  in  sanctioning  the  credit  given  to  a 
person  acting  in  his  name.  Paley,  Ag.  2, 161. 
The  exigencies  of  commercial  affairs  render 
such  an  appointment  indispensable.  Story, 
Ag.  I  47;  big.  3.  3.  1.  1;  Pothier,  Pand.  3. 
3.  n.  3;  Domat,  1.  15,  §  1.  art.  5;  3  Chitty, 
Comm.  Law,  5,  194,  195  ;  7  Term,  350.  The 
authority  given  must  have  been  possessed 
by  the  person  who  delegates  it,  or  it  will  be 
void  ;  and  it  must  be  of  a  thing  lawful,  and  be 
otherwise  capable  of  being  delegated,  or  it 
will  not  justify  the  person  to  whom  it  is  given. 
Dig.  102  ;  Kielw.  83  ;  5  Coke,  80. 

An  authority  is  to  be  so  construed  as 
to  include  not  only  all  the  necessary  and 
proper  means  of  executing  it  with  effect,  but 
also  all  the  various  means  which  are  justified 
or  allowed  by  the  usages  of  trade.  Story, 
Ag.  il  53,  60;  1  Livermore,  Ag.  103,  104; 
6  Serg.  &  R.  Penn.  146;  10  Wend.  N.  Y.  218; 
11  111.  177. 

4.  Exercise  of.  An  agent  who  has  bare 
power  or  authority  from  another  to  do  an  act 
must  execute  it  himself,  and  cannot  delegate 
his  authority  to  a  sub-agent;  for  the  confi- 
dence being  personal,  it  cannot  be  assigned 
to  a  stranger.  Story,  Ag.  §  13 ;  1  Livermore, 
Ag.  54r-66 ;  2  Kent,  Comm.  633.  But  the 
principal  may,  in  direct  terms,  authorize  his 
agent  to  delegate  the  whole  or  any  portion 
of  his  authority  to  another.  Or  the  power 
to  appoint  a  sub-agent  may  be  implied,  either 
from  the  terms  of  the  original  authority,  from 
the  ordinary  custom  of  trade,  or  from  the 
fact  that  it  is  indispensable  in  order  to  accom- 
plish the  end.  1  Livermore,  Ag.  55  ;  Paley, 
Ag.  Dunlop  ed.  175  ;  Story,  Ag.  §  14 ;  9  Ves. 
Ch.  234,  251,  252.     See  Deleoation. 

5.  When  the  authority  is  particular,  it 
must,  in  general,  be  strictly  pursued,  or  it 
will  be  void,  unless  the  variance  be  merely 
circumstantial.  Coke,  Litt.  49  b,  181  6,  303 
6;  6  Term,  591;  2  H.  Blackst.  623.  As 
if  it  be  to  do  an  act  upon  condition,  and  the 
agent  does  it  absolutely,  it  is  void  ;  and  vice 
versa.  If  a  person  do  less  than  the  authority 
committed  to  him,  the  act  is  void ;  but  if  he 
does  that  which  he  is  authorized,  and  more, 
it  is  good  for  that  which  is  warranted,  and 
void  for  the  rest.     Both  of  these  rules,  how- 


ever, may  have  many  exceptions  and  limits 
tions.  Paley,  Ag.  178, 179.  An  authority  given 
by  the  act  of  the  principal  to  two  or  more 
persons  cannot  be  executed  by  one,  though 
one  die  or  refuse,  Paley,  Ag.  177 ;  Coke,  Litt. 
112  b,  181  6;  it  being  in  such  case  construed 
strictly,  and  understood  to  be  joint  and  not 
several.  Story,  Ag.  H2 ;  3  Pick.  Mass.  232; 
2  id.  345;  6  id.  198;  12  Mass.  185;  6  Johns. 
N.  Y.  39;  23  Wend.  N.  Y.  324;  10  Vt.  532; 
12  N.  H.  226;  9  Watts  &  S.  Penn.  56.  And 
an  authority  given  to  three  jointly  and  seve- 
rally is  not,  in  general,  well  executed  by  two; 
but  it  must  be  done  byone,  or  by  all.  Coke, 
Litt.  181  6;  Bacon,  Abr.  Authority,  C;  1  Bos. 
&  P.  229,  234;  3  Term.  592.  These  rules 
apply  to  an  authority  of  a  private  nature, 
saving  in  commercial  transactions,  which 
form  an  exception.  Where,  however,  the 
authority  is  of  a  public  nature,  it  may  be  ex- 
ecuted by  a  majority.  24  Pick.  Mass.  13; 
9  Watts,  Penn.  466;  9  Serg.  &  R.  Penn.  99. 

6.  As  to  the  form  to  be  observed  in  the 
execution  of  an  authority,  where  an  agent  is 
authorized  to  make  a  contract  for  his  princi- 
pal in  writing,  it  must,  in  general,  be  person- 
ally signed  by  him.  Story,  Ag.  |  146;  3 
Merch.  R.  237 ;  1  Younge  &  J.  Exch.  387  ;  9 
Mer.  Ch.  235,  251,  252.  It  is  a  rule  that  an 
act  dune  under  a  power  of  attorney  must  be 
done  in  the  name  of  the  person  who  gives  the 
power,  and  not  merely  in  the  attorney's  name,  • 
though  the  latter  be  described  as  attorney  in 
the  instrument.  Story,  Ag.  |  147;  11  Mass. 
27,  29;  12  id.  173,  175;  16  Pick.  Mass.  347, 
350;  22  id.  158,  161;  8  Mete.  Mass.  442:  7 
Wend.  N.  Y.  68 ;  10  id.  87,  271 ;  9  N.  H.  263, 
269,  270.  But  it  matters  not  in  what  words 
this  is  done,  if  it  sufficiently  appear  to  be  in 
the  name  of  the  principal.  "For  A  B"  (the 
principal),  "C  D"  (the  attorney),  has  been 
held  to  be  sufficient.  Story,  Ag!  |  153 ;  6  B. 
Monr.  Ky.  612;  3  Blackf.  Ind.  55;  7  Cush. 
Mass.  215.  The  strict  rule  of  law  in  this 
respect  applies,  however,  only  to  sealed  in- 
struments ;  and  the  rule  is  further  modified, 
even  in  such  cases,  where  the  seal  is  not  essen- 
tial to  the  validity  of  the  instrument.  Story, 
Ag.  U  148,  154;  Paley,  Ag.  Dunlop  ed.  183, 
note;  8  Pick.  Mass.  56;  17  Pet.  161.  An 
authority  must  be  executed  within  the  period 
to  which  it  is  limited.  4  Campb.  279 ;  Russell, 
Fact.  &Brok.  315. 

7.  Destruction  of.  In  general,  an  authority 
is  revocable  from  its  nature,  unless  it  is  given 
for  a  valuable  consideration,  is  part  of  a 
security,  or  coupled  with  an  interest.  Story, 
Ag.  U  476,  477;  2  Livermore,  Ag.  308,  309; 
Paley,  Ag.  184,  185;  2  Kent,  Comm.  643;  2 
Mas.  C.  C.  244,  342.  It  may  generally  be 
revoked  at  any  moment  before  the  actual 
exercise  of  it.  3  Chitty,  Comm.  Law,  223 ; 
Paley,  Ag.  185 ;  Story,  Ag.  ?§  463,  465.  The 
revocation  may  be  express,  as  by  the  direct 
countermand  of  the  principal,  or  it  may  be 
implied.     See  Agency. 

8.  The  authority  may  be  renounced  by 
the  agent  before  any  part  of  it  is  executed, 
or  when  it  is  in  part  executed.     Story,  Ag.  j 
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478;  Story,  Bailm.  §  202.  If  by  flie  express 
terms  of  the  commission  the  authority  of  tlie 
agent  be  limited  to  a  certain  period,  it  will 
manifestly  cease  so  soon  as  that  period  has 
expired.  The  authority  of  the  agent  is  ipso 
facto  determined  by  the  completion  of  the 
purpose  for  which  it  was  given. 

See,  generally,  3  Viuer,  Abr.  416;  Bacon, 
Abr. ;  1  Salk.  95;  Comyns,  Dig.  this  title 
and  the  titles  there  referred  to;  1  RoUe,  Abr. 
330;  2  id.  9;  Bouvier,  Inst.  Index;  and  the 
articles  Attorney,  Agencv,  Agent,  Princi- 
pal. 

In  Governmental  LaTxr.  The  right  and 
power  which  an  officer  has,  in  the  exercise 
of  a  public  function,  to  compel  obedience  to 
his  lawful  commands.  A  judge,  for  exam- 
ple, has  authority  to  enforce  obedience  to  his 
lawful  orders. 

AXTTOCRACY.  A  government  where 
the  power  of  the  monarch  is  unlimited  by 
law. 

AUTONOMY  (Greek,  avrmoftla).  The 
state  of  independence. 

The  autonomos  was  he  who  lived  according  to 
his  own  laws, — who  was  free.  The  term  was  chiefly 
used  of  communities  or  states,  and  meant  those 
which  were  independent  of  others.  It  was  intro- 
duced into  the  English  language  by  the  divines  of 
the  seventeenth  century,  when  it  and  its  translation 
' — self-government — were  chiefly  used  in  a  theo- 
logical sense.  Gradually  its  translation  received  a 
political  meaning,  in  which  it  is  now  employed  al- 
most exclusively.  Of  late  the  word  autonomy  has 
been  revived  in  diplomatic  language  in  Europe, 
meaning  independence,  the  negation  of  a  state  of 
political  influence  from  without  or  foreign  powers. 
See  Lieber,  Civ.  Lib. 

AUTER    ACTION    PENDANT       (L. 

Fr.  another  action  pending). 

In  Pleading.  A  plea  that  another  action 
is  already  pending. 

This  plea  may  be  made  either  at  law  or  in 
equity.  1  Chitty,  Plead.  393;  Story,  Eq. 
Plead.  ?  736. 

2.  The  second  suit  must  be  for  the  same 
cause,  2  Dick.  Ch.  611;  5  Cal.48;  8  id.  207; 
2  Dutch.  N.J.  461;  18  Ga.  604;  25  Penn. 
St.  314;  23  Vt.  673;  4Blackf  Ind.  156;  but 
a  writ  of  error  may  abate  a  suit  on  the  judg- 
ment, 2  Johns.  Cas.  N.  Y.  312:  and  if  in 
equity,  for  the  same  purpose,  2  Mylne  &  C. 
Cli.  602;  see  1  Conn.  154;  and  in  the  same 
right.     Story,  Eq.  Plead.  \  739. 

The  suits  must  be  such  in  which  the  same 
judgment  may  be  rendered.  17  Pick.  Ma.ss. 
510;  19  id.  523.  Thoy  must  be  between  the 
same  parties.  28  Ala.  n.  s.  720;  13  B.  Monr. 
Ky.  197;  18  Vt.  138;  in  person  or  interest. 
21  N.  II.  570;  1  Grant,  Cas.  Penn.  359;  2 
Bail.  So.  C.  362;  2  J.  J.  Marsh.  Ky.  281. 
The  parties  need  not  be  precisely  the  same. 
5  Wise.  151.       , 

A  suit  for  labor  is  not  abated  by  a  subse- 
quent proceeding  in  rem  to  enforce  a  lien. 
4  111.  201.  See  I  B.  Monr.  Ky.  257.  A  suit 
in  trespass  is  temporarily  barred  by  a  pre- 
vious proceeding  in  rem  to  enforce  for  for- 
feiture.    3  Wheat.  314. 


3.  The  prior  action  must  have  been  in  a  do- 
mestic court,  3  Atk.  Ch.  589;  4Ves.  Ch.  357; 
1  Sim.  &.  S.  Ch.  491 ;  9  Johns.  N.  Y.  221 ;  12 
id.  9;  2  Curt.  C.  C.  559;  22  Conn.  485;  8 
Tex.  351;  13111.486;  see  10  Pick.  Mass.  470; 
3  M'Cord,  Su.  C.  338;  but  a  foreign  attach- 
ment against  the  same  subject-matter  may  be 
shown,  5  Johns.  N.  Y.  101;  9id.'221;  7  Ala. 
N.  s.  151;  1  Penn.  442;  5  Litt.  Ky.  349;  see 
8  Mass.  456;  7  Vt.  124;  1  Hall,  N.  Y.  137; 
and  of  the  same  character,  22  Eng.  L.  &  Eq. 
62;  10  Ala.  N.s.  887;  Story,  Eq.  Plead.  736; 
thus  a  suit  at  law  is  no  bar  to  one  in  equity, 
8  B.  Monr.  Ky.  428 ;  but  the  plaintifl'  may 
elect,  and  equity  will  enjoin  him  from  pro- 
ceeding at  law  it  he  elect  to  proceed  in  equity. 
Story,  Eq.  Plead,  i  742.  A  suit  in  the  cir- 
cuit court  having  jurisdiction  will  abate  a 
suit  in  the  state  court,  22  N.  11.  21,  if  in  the 
same  state.  12  Johns.  N.  Y.  99.  So  will  a 
suit  in  a  state  court  abate  one  in  the  circuit 
court,  4  McLean,  C.  C.  233;  but  not  unless 
jurisdiction  is  shown.  1  Curt.  C.  C.  494;  3 
McLean,  C.  C.  221;  3  Sumn.  C.  C.  105. 

4.  A  suit  pending  in  equity  will  not  abate 
a  suit  at  law,  22  Conn.  485;  16  Vt.  234;  3 
Watts  &  S.  Penn.  395  ;  7  Mete.  Mass.  570 ; 
see  1  Rich.  So.  C.  438,  and  of  equal  or  supe- 
rior jurisdiction.  Cooper,  Eq.  Plead.  274;  5 
Coke,  62;  2  Wils.  87,  280;  2  Ld.  Raym. 
1102;  17Ala.  N.  s.  430;  but  it  is  sufficient  if 
the  inferior  court  have  jurisdiction.     4  lien. 

6  M.  Va.  487. 

In  general,  the  plea  must  be  in  abatement, 
1  Grant,  Cas.  Penn.  359  ;  20  111.  637 ;  5  Wise. 
151 ;  3  McLean,  C.  C.  221 ;  but  in  a  penal 
action  at  the  suit  of  a  common  informer,  the 
priority  of  a  former  suit  for  the  same  penalty 
in  the  name  of  a  third  person  may  be  pleaded 
in  bar,  because  the  party  who  first  sued  is 
entitled  to  the  penalty.  1  Chitty.  Plead.  443  ; 
1  Penn.  442 ;  2  J.  J.  Marsh.  Ky.  281. 

5.  It  must  be  pleaded  in  abatement  of  the 
subsequent  action  in  order  of  time.  1  Wheat. 
215;  20  111.  637  ;  5  Wise.  151;  1  Hempst.  C. 
C.  708  ;  3  Gilm.  Va.  498 ;  17  Pick.  Mass.  510 ; 
19  id.  13  ;  21  Wend.  N.  Y.  339. 

It  must  show  an  action  pending  or  judg- 
ment obtained  at  the  time  of  the  plea,  2 
Dutch.  N.  J.  461 ;  11  Tex.  259  ;  1  Mich.  254; 
but  it  is  sufficient  to  show  it  pending  when 
the  second  suit  was  commenced,  5  Mass.  79  ; 
1  id.  495  ;  2  N.  II.  36  ;  3  Rawle,  Penn.  320 ; 
for  the  rule  where  both  suits  are  commenced 
at  the  same  time,  see  9  N.  H.  545 :  8  Conn. 
71 ;  3  Wond.  N.  Y.  258 ;  4  Halst.  N.  J.  58 ; 

7  Vt.  124;  and  the  plaintiff  cannot  avoid 
such  a  plea  by  discontinuing  the  first  action 
subsequently  to  the  plea.  1  Salk.  329 ;  2  Ld. 
Raym.  1014 ;  5  Mass.  174 ;  3  Dan.  Ky.  157  ; 
contra,  1  Johns.  Cas.  N.  Y.  397  ;  20  Vt.  673 ; 
15  Ga.  270.  And  a  prior  suit  discontinued 
before  plea  pleaded  in  the  subsequent  one 
will  not  abate  such  suit.  13  B.  Monr.  Ky. 
197;  7  Ala.  n.  s.  601.  It  may  be  pleaded  in 
abatement  of  the  action  in  the  inferior  court, 
and  must  aver  appearance,  or  at  least  service 
of  process.  1  Vern,  Ch.  318.  Suing  out  a  writ 
is  said  to  be  sufficient  at  comaion  law.     1 
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Hempst.  C.  C.  213 ;  7  Ala.  n.  s.  601.  See  Lis 
Pendens. 

6.  It  must  be  shown  that  the  court  e"nter- 
taining  the  first  suit  has  jurisdiction.  17 
Ala.  N.  s.  430;  22  N.  H.  21 ;  1  Curt.  C.  C. 
494. 

It  must  be  proved  by  the  defendant  by 
record  evidence.  1  Ilempst.  C.  C.  213 ;  22  N. 
H.  21;  2  id.  361;  17  Ala.  469  ;  5  Mass.  174. 
It  is  said  that  if  the  first  suit  be  so  defective 
that  no  recovery  can  be  had,  it  will  not  abate 
the  second.  15  Ga.  270;  5  Tex.  127;  20 
Conn.  510;  1  Root,  Conn.  335;  21  Vt.  362; 
3  Penn.  St.  434 ;  8  Mass.  456.  See  5  Blackf. 
Ind.  84. 

A  prior  indictment  pending  does  not  abate 
a  second  for  the  same  ofience.  5  Ind.  533  ;  3 
Cush.  Mass.  279 ;  Thaoh.  Crim.  Cas.  Mass.  513. 
See  1  Hawks.  No.  C.  78. 

When  a  defendant  is  arrested  pending  a 
former  suit  or  action  in  which  he  was  held  to 
bail,  he  will  not,  in  general,  be  held  to  bail  if 
the  second  suit  be  for  the  same  cause  of 
action.  Graham,  Praot.  98 ;  Troubat  &  II. 
Pract.  44 ;  4  Yeates,  Penn.  206.  Pendency 
of  one  attachment  will  abate  a  second  in  the 
same  county.     15  Miss.  333. 

But  under  special  circumstances,  in  the 
discretion  of  the  court,  a  second  arrest  will 
be  allowed.  2  Miles,  Penn.  99,  100,  141 ;  14 
Johns.  N.  Y.  347. 

See,  generally,  Gould,  Stephen,  and  Chitty 
on  Pleading ;  Story,  Mitford,  and  Beames  on 
Equity  Pleading ;  Bacon,  Abr.  Abatement, 
Bail  in  Civil  Cases. 

AUTREFOIS  ACQUIT  (Fr.  formerly 
acquitted). 

In  Criminal  Pleading.  A  plea  made  by 
a  defendant  indicted  for  a  crime  or  misde- 
meanor, that  he  has  formerly  been  tried  and 
acquitted  of  the  same  offence. 

To  be  a  bar,  the  acquittal  must  have  been 
on  trial,  5  Rand.  Va.  609  ;  11  N.  II.  156 ;  4 
Blackf.  Ind.  156;  6  Mo.  645;  5  Harr.  Del. 
488 ;  14  Tex.  260 ;  see  1  Ilayw.  No.  C.  241 ; 
14  Ohio,  295,  and  by  verdict  of  a  jury  on  a 
valid  indictment.    4  Blackstone,  Comm.  335; 

1  Johns.  N.  Y.  66 ;  1  Va.  Cas.  312 ;  6  Ala. 
341 ;  4  Mo.  376  ;  26  Penn.  St.  513  ;  6  Md. 
400. 

There  must  be  an  acquittal  of  the  offence 
charged  in  law  and  in  fact,  1  Va.  Cas.  188, 
288  ;  5  Rand.  Va.  669  ;  13  Mass.  457  ;  2  id. 
172  ;  29  Penn.  St.  323 ;  6  Cal.  543 ;  but  an 
acquittal  is  conclusive.  6  Ilumphr.  Tenn. 
410;  3  Cush.  Mass.  212;  16  Conn.  54;  7  Ga. 
422 ;  8  Blackf.  Ind.  533  ;  3  Brev.  No.  C.  421  • 
6  Mo.  644;  7  Ark.  169  ;  1  Bail.  So.  C.  651  ; 

2  Ilalst.  N.  J.  172;  11  Miss.  751  ;  3  Tex. 
118 ;  1  Den.  N.  Y.  207.     See  1  N.  II.  257. 

The  constitution  of  the  United  States, 
Amend,  art.  5,  provides  that  no  person  shall 
be  subject  for  the  same  offence  to  be  put 
twice  in  jeopardy  of  life  or  limb.  As  to 
whether  this  means  more  than  the  common- 
law  provision,  see  5  IIow.  410;  9  AVheat 
579 ;  2  Gall.  C.  C.  364 ;  2  Sumn.  C.  C.  19  •  2 
McLean,  C.  C.  114;  4  Wash.  C.  C.  408-9 
Mass.   494;   2   Pick.   Mass.  521;   2  Johns 


Cas.  N.  Y.  301 ;  18  Johns.  N.  Y.  187  ;  5  Litt. 
Ky.  240;  1  Miss.  184;  4  Halat.  N.  J.  256. 
See  6  Serg.  &  R.  Penn.  577  ;  1  Hayw.  No.  C. 
241;  13  Yerg.  Tenn.  532;  16  Ala.  188; 
Wharton,  Crim.  Law,  205-215. 

The  plea  must  set  out  the  former  record, 
and  show  the  identity  of  the  offence  and  of 
the  person  by  proper  averments.  Hawkins, 
PI.  Cr.  b.  2,  c.  36  ;  1  Chitty,  Crim.  Law,  462; 
16  Ark.  568  ;  24  Conn.  57  ;  6  Dan.  Ky.  295  ; 
5  Rand.  Va.  669  ;  17  Pick.  Mass.  400: 

The  true  test  by  which  the  question 
whether  a  plea  of  autrefois  acquit  or  autre- 
fois convict  is  a  sufficient  bar  in  any  par- 
ticular case  may  be  tried  is,  whether  the 
evidence  necessary  to  support  the  second 
indictment  would  have  been  sufficient  to  pro- 
cure a  legal  conviction  upon  the  first.  2 
Leach,  Cr.  Cas.  4th  ed.  708 ;  1  Brod.  &  B.  473 ; 
3  Barnew.  &  C.  502;  2  Conn.  54;  12  Pick. 
Mass.  504;  13  La.  Ann.  243.  Thus,  if  a 
prisoner  indicted  for  burglariously  breaking 
and  entering  a  house  and  stealing  therein 
certain  goods  of  A  is  acquitted,  he  cannot 
plead  this  acquittal  in  bar  of  a  subsequent 
indictment  for  burglariously  breaking  and 
entering  the  same  house  and  stealing  other 

foods  of  B.  Per  BuUer,  J.,  2  Leach,  Cr.  Cas. 
th  ed.  718,  719. 
The  plea  in  the  celebrated  case  of  Regina 
V.  Bird,  5  Cox,  Cr.  Cas.  12 ;  Tempi.  &  M.  Cr. 
Cas.  438  ;  2  Den.  Cr.  Cas.  224,  is  of  peculiar 
value  as  a  precedent.  See  Train  &  II.  Prec. 
Ind.  481. 

AUTREFOIS  ATTAINT  (Fr.  for- 
merly attainted).  In  Criminal  Pleading. 
A  plea  that  the  defendant  has  been  attainted 
for  one  felony,  and  cannot,  therefore,  be 
criminally  prosecuted  for  another.  4  Black- 
stone,  Comm.  336  ;  12  Mod.  109 ;  Russ.  &  R. 
Cr.  Cas.  268.  This  is  not  a  good  plea  in  bar 
in  the  United  States,  or  in  England  in  modern 
law.  1  Bishop,  Crim.  Law,  J'  692  ;  3  Chitty, 
Crim.  Law,  464 ;  Stat.  7  &  8  Geo.  IV.  c.  28, 
g  4.  See  Mart.  &  Y.  Tenn.  122 ;  10  Ala.  475 ; 
1  Bay,  So.  C.  334. 

AUTREFOIS  CONVICT  (Fr.  formerly 
convicted).  In  Criminal  Pleading.  A  i)lca 
made  by  a  defendant  indicted  for  a  crime  or 
misdemeanor,  that  he  has  formerly  been  tried 
and  convicted  of  the  same. 

This  plea  is  substantially  the  same  in  form 
as  the  plea  of  autrefois  acquit,  and  is  grounded 
on  the  same  principle,  viz.:  that  no  man's 
life  or  liberty  shall  be  twice  put  in  jeopardy 
for  the  same  offence.  1  Bishop,  Crim.  Law, 
??  651-680;  1  Green,  N.J.  362;  1  McLean, 
C.  C.  429  ;  7  Ala.  610 ;  2  Swan,  Tenn.  493. 

A  plea  of  autrefois  convict,  which  shows  that 
the  judgment  on  the  former  indictment  has 
been  reversed  for  eiTor  in  the  judgment,  is 
not  a  good  bar  to  another  indictment  for  the 
same  offence.  3  Carr.  &  K.  190.  But  a  prior 
conviction  by  judgment  before  a  justice  of 
the  peace,  and  a  performance  of  the  sentence 
pursuant  to  the  judgment,  constitute  a  bar  to 
an  indictment  for  the  same  offence,  although 
the  complaint  on  which  the  justice  proceeded 
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■was  so  defective  that  his  judgment  might 
have  been  reversed  for  error.  3  Mete.  Mass. 
328 ;  8  id.  532. 

AUXILIUM  (Lat.).  An  aid;  tribute  or 
services  paid  by  the  tenant  to  his  lord. 
Auxilium  adfilium  militum  faciendum,  vel  ad 
filium,  maritandam.  (An  aid  for  making  the 
lord's  son  a  knight,  or  for  marrying  his 
daughter).     Fitzherbert,  Nat.  Brev.  62. 

AUXILIUM  CURI.a!.  An  order  of  the 
court  summoning  one  party,  at  the  suit  and 
request  of  another,  to  appear  and  vrarrant 
something.     Kennett,  Par.  Ant.  477. 

AUXILIUM  REGIS.  A  subsidy  paid 
to  the  king.     Spelman. 

AUXILIUM  VICE  COMITI.  An  an- 
cient duty  paid  to  sheriifs.    Cowel ;  Whishaw. 

AVAIL  OP  MARRIAGE.  In  Scotch 
Law.  A  certain  sum  due  by  the  heir  of  a 
deceased  vrard  vassal,  vrhen  the  heir  brofme 
of  marriageable  age.  Erskine,  Inst.  1.  2,  t.  5, 
S18. 

AVAL.  In  Canadian  Lavr.  An  act  of 
suretyship  or  guarantee  on  a  promissory  note. 
1  Low.  C.  221 ;  9  id.  360. 

AVARIA,  AVARIE.  Average ;  the  loss 
and  damage  suffered  in  the  course  of  a  navi- 
gation.    Pothier,  Marit.  Louage,  105. 

AVENTURE.  A  mischance  causing  the 
death  of  a  man,  as  by  drowning,  or  being 
killed  suddenly  without  felony.  Coke,  Litt. 
391;  Whishaw. 

AVER.     To  assert.     See  Averment. 

To  make  or  prove  true  ;  to  verify. 

The  defendant  will  offer  to  aver.  Cowel ; 
Coke,  Litt.  362  6. 

Cattle  of  any  kind.  Cowel,  Averia;  Kel- 
ham. 

Aver  et  tenir.     To  have  and  to  hold. 

Aver  corn.  A  rent  reserved  to  religious  houses, 
to  be  paid  in  corn.  Corn  drawn  by  the  tenant's 
cattle.     Cowel. 

Aver-lnnd.  Land  ploughed  by  the  tenant  for  the 
proper  use  of  the  lord  of  the  soil.     Blount. 

Aver-jjenny.  Money  paid  to  the  king's  averages 
to  be  free  therefrom.     Termes  de  la  Ley. 

Aver-silver.     A  rent  formerly  ao  called.     Cowel. 

AVERAGE.  In  Insurance.  Is  general, 
particular,  or  petty. 

General  average  (also  called  gross)  con- 
sists of  expense  purposely  incurred,  sacrifice 
made,  or  damage  sustained  for  the  common 
safety  of  the  vessel,  freight,  and  cargo,  or  the 
two  of  them,  at  risk,  and  is  to  be  contributed 
for  by  the  several  interests  in  the  proportion 
of  their  respective  values  exposed  to  the 
common  danger,  and  ultimately  surviving, 
including  the  amount  of  expense,  sacrifice, 
or  damage  so  incurred  in  the  contributory 
value.  2  Phillips,  Ins.  g  1269  et  seq. ;  and  see 
Code  de  Com.  tit.  xi. ;  Aluzet,  Trait,  des  Av. 
cxx. ;  2  Curt.  C.  G.  59 ;  9  Cush.  Mass.  415  ; 
Bailey,  Gen.  Av. ;  2  Parsons,  Mar.  Law,  ch. 
xi. ;  Stevens,  Av. ;  Benecke,  Av. ;  Pothier, 
Av. ;  Lex  Rhodia,  Dig.  14.  2.  1. 

2.  Indemnity  for  general  average  loss  is 
usually  stipulated  for  in  policies  against  the 


risks  in  navigation,  subject,  however,  to 
divers  modifications  and  conditions.  2  Phil- 
lips, Ins.  II  1275,  1279,  1408,  1409.  Under 
maritime  policies  in  the  ordinary  form, 
underwriters  are  liable  for  the  contributions 
made  by  the  insured  subject,  for  loss  by 
jettison  of  cargo,  sacrifice  of  cables,  anchors, 
sails,  spai's,  and  boats,  expense  of  temporary 
repairs,  voluntary  stranding,  compromise  with 
pirates,  delay  for  the  purpose  of  refitting.  2 
Phillips,  Ins.  c.  xv.  sect.  li. 

Average  particular  (also  called  partial  loss) 
is  a  loss  on  the  ship;  cargo,  or  freight,  to  be 
borne  by  the  owner  of  the  subject  on  which 
it  happens,  and  is  so  called  in  distinction 
from  general  average  ;  and,  if  not  total,  it  is 
also  called  a  partial  loss.  2  Phillips,  Ins.  c. 
xvi. ;  Stevens,  pt.  1,  c.  2;  Arnould,  Mar.  Ins. 
953  ;  Code  de  Com.  1.  2, 1. 11,  a.  403  ;  Pothier, 
Ass.  115  ;  Benecke  &  S.  Av.  Phill.  ed.  341. 

3>  It  is  insured  against  in  marine  policies 
in  the  usual  forms  on  ship,  cargo,  or  tieight, 
when  the  action  of  peril  is  extraordinary, 
and  the  damage  is  not  mere  wear  and  tear; 
and,  ou  the  ship,  covers  loss  by  sails  split  or 
blown  away,  masts  sprung,  cables  parted, 
spars  carried  away,  planks  started,  change 
of  shape  by  strain,  loss  of  boat,- breaking  of 
sheathing  or  upper  works  or  timbers,  damage 
by  lightning  or  fire,  by  collision  or  stranding, 
or  in  defence  against  pirates  or  enemies,  or 
by  hostile  or  piratical  plunder.  2  Phillips, 
Ins.  c.  xvi. ;  21  Pick.  Mass.  456 ;  11  id.  90; 
7  id.  159 ;  7  Carr.  &  P.  597  ;  3  id.  323  ;  1  Conn. 
239  :  9  Mart.  La.  276  ;  18  La.  77  ;  5  Ohio,  306 ; 
6  id.  70,  456 ;  3  Cranch,  218 ;  1  Cow.  N.  Y. 
265  ;  4  id.  222  ;  5  id.  63  ;  4  Wend.  N.  Y.  255 ; 
11  Johns.  N.  Y.  315. 

Particular  average  on  freight  may  be  by 
loss  of  the  ship,  or  the  cargo,  so  that  full 
freight  cannot  be  earned ;  but  not  if  the 
goods,  though  damaged,  could  have  been 
carried  on  to  the  port  of  destination.  2  Phil- 
lips, Ins.  c.  xvi.  sect.  iii. ;  9  id.  21 ;  15  Mass. 
341 ;  23  Pick.  Mass.  405  ;  2  McLean,  423  ;  1 
Story,  C.  C.  342;  2  Gill,  Md.  410;  12  Johns. 
N.  Y.  107 ;  18  id.  205,  208  ;  1  Binn.  Penn.  547. 

Particular  average  on  goods  is  usually  ad- 
justed at  the  port  of  delivery  on  the  basis  of 
the  value  at  which  they  are  insured,  viz. :  the 
value  at  the  place  of  shipment,  unless  it  is 
otherwise  stipulated  in  the  policy.  2  Phil- 
lips, Ins.  II  145,  146 ;  2  Wash.  C.  C.  136 ;  2 
Burr.  1167;  2  East,  581;  12  id.  039;  3  Bos. 
&  P.  308;  3  Johns.  Ch.  N.  Y.  217;  4  Wend. 
N.  Y.  45  ;  1  Caines,  N.  Y.  543;  1  Hall,  N.  Y. 
619;  20  Penn.  St.  312;  36  Eng.L.  &  Eq.  198. 
See  Salvage;  Loss. 

4.  A  particular  average  on  profits  is,  by 
the  English  custom,  adjusted  upon  the  basis 
of  the  profits  which  would  have  been  real- 
ized at  the  port  of  destination.'  In  the 
United  States  the  adjustment  is  usually  at 
the  same  rate  as  on  the  goods  the  profits  on 
which  are  the  subject  of  the  insurance.  2 
Phillips,  Ins.  S?  1773, 1774;  2  Johns.  Cas.  N. 
Y.36;  3  Day,  Conn.  108;  1  Johns.  N.  Y.  433; 
3  Pet.  222;  1  Sumn.  C.  C.  451;  8  Miss.  63;  1 
Serg.  &  R.  Penn.  115. 
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Petty  Average  consists  of  small  charges 
which  were  formerly  assessed  upon  the  cargo, 
viz. ;  pilotage,  towage,  light-money,  beacon- 
age, anchorage,  bridge  toll,  quarantine,  pier- 
money.  Le  Guidon,  c.  5,  a.  13;  Woyt,  de 
Av.  3,  4;  Weskett,  art.  Petty  Av.;  2  Phillips, 
Ins.  ?  1209,  n.  1. 

AVERIA  (Lat.).  Cattle  ;  working  cattle. 

Averia  canicce  (draft-cattle)  are  exempt 
from  distress.  3  Blackstone,  Comm.  9;  4 
Term,  566. 

AVERIIS  CAPTIS  IN  WITHER- 
NAM. In  English  Law.  A  writ  which 
lies  in  favor  of  a  man  whose  cattle  have  been 
unlawfully  taken  by  another,  and  driven  out 
of  the  county  where  they  were  taken,  so  that 
they  Ciinnot  be  replevied. 

It  issues  against  the  wrong-doer  to  take  his 
cattle  for  the  plaintiff's  use.     lieff.  Brev.  82. 

AVERMENT.  In  Pleading.  A  positive 
statement  of  facts,  as  opposed  to  an  argument- 
ative or  inferential  one.  Cowp.  683 ;  Bacon, 
Abr.  Pleas,  B. 

Avermenta  were  formerly  said  to  be  general  and 
particular;  but  only  particular  averments  are  found 
in  modern  pleading.     1  Chitty,  Plead.  277. 

Particular  averments  are  the  assertions  of 
particular  facts. 

There  must  be  an  averment  of  every  substan- 
tive material  fact  on  which  the  party  relies,  so  that 
it  may  be  replied  to  by  the  opposite  party. 

Negative  averments  are  those  in  which  a 
negative  is  asserted. 

Generally,  under  the  rules  of  pleading,  the  party 
asserting  the  affirmative  must  prove  it;  but  an  aver- 
ment of  illegitimacy,  2  Selwyn,  Nisi  P.  709,  or 
criminal  neglect  of  duty,  must  be  proven.  2  Gall. 
C.  C.  498;  19  Johns.  N.  Y.  345;  1  Mass.  54;  10 
East,  211;  3  Campb.  10;  3  Bos.  &,  P.  302;  1  Green- 
leaf,  Ev.  §  SO ;  3  Bouvier,  Inst.  n.  3089. 

Immaterial  and  impertinent  averments 
(which  are  synonymous,  5  Dowl.  &  R.  209) 
are  those  which  need  not  be  made,  and,  if 
made,  need  not  be  proved.  The  allegation 
of  deceit  in  the  seller  of  goods  in  action  on 
the  warranty  is  such  an  averment.  2  East, 
446 ;  17  Johns.  N.  Y.  92. 

Unnecessary  averments  are  statements  of 
matters  which  need  not  be  alleged,  but  which, 
if  alleged,  must  be  proved.     Garth.  200. 

2.  Averments  must  contain  not  only  mat- 
ter, but  form.  General  averments  are  always 
of  the  same  form.  The  most  common  form 
of  making  particular  averments  is  in  express 
and  direct  words,  for  example:  And  the  party 
avers,  or  in  fact  saith,  or  although,  or  because, 
or  with  this  that,  or  being,  &o.  But  they  need 
not  be  in  these  words ;  for  any  words  which 
necessarily  imply  the  matter  intended  to  be 
averred  are  suificient. 

See,  in  general,  3  Viner,  Abr.  357;  Bacon, 
Abr.  Pleas,  B  4 ;  Comyns,  Dig.  Pleader,  C  50, 
C  67,  68,  69, 70 ;  1  Wms.  Saund.  235  a,  n.  8 ;  3 
id.  352,  n.  3;  1  Chittys,  Plead.  308;  Arch- 
bnld.  Civ.  Plead.  163;  3  Bouvier,  Inst.  n. 
2835-40. 

AVBRSIO  (Lat.).  An  averting ;  a  turn- 
ing away.    A  sale  in  gross  or  in  bulk. 


Letting  a  house  altogether,  instead  of  in 
chambers.     4  Kent,  Comm.  517. 

Aversio periculi.  A  turning  away  of  peril. 
Used  of  a  contract  of  insurance.  3  Kent, 
Comm.  263. 

AVERUM  (Lat.).     Goods;  property. 

A  beast  of  burden.     Spelman,  Gloss. 

AVET.  In  Scotch  Law.  To  abet  oi 
assist.     Tomlin,  Diet. 

AVIATICXJS  (Lat.).  In  Civil  Law. 
A  grandson. 

AVIZANDTTM.     In  Scotch  Law.     To 

make  avizandum  with  a  process  is  to  take  it 
from  the  public  court  to  the  private  considera- 
tion of  the  judge.     Bell,  Diet. 

AVOIDANCE.  A  making  void,  useless, 
or  empty. 

In  Ecclesiastical  Law.  It  exists  when 
a  benefice  becomes  vacant  for  want  of  an  in- 
cumbent. 

In  Pleading.  Repelling  or  excluding  the 
conclusions  or  implications  arising  from  the 
admission  of  the  truth  of  the  allegations  of  the 
opposite  party.  See  Confession  and  Avoid- 
ance. 

AVOIRDUPOIS.    The  name  of  a  weight. 

This  kind  of  weight  is  so  named  in  distinction 
from  the  Troy  weight.  One  pound  avoirdu[ioi3 
contains  seven  thousand  grains  Troy  ;  that  is,  four- 
teen ounces,  eleven  pennyweights  and  sixteen  grains 
Troy;  a  pound  avoirdupois  contains  sixteen  ounces; 
and  an  ounce,  sixteen  drachms.  Thirty-two  cubic 
feet  of  pure  spring-water,  at  the  temperature  of 
fifty-six  degrees  of  Fahrenheit's  thermometer,  make 
a  too  of  two  thousand  pounds  avoirdupois,  or  two 
thousand  two  hundred  and  forty  pounds  net 
weight.  Dane,  Abr.  c.  211,  art.  12,  §  6.  The 
avoirdupois  ounce  is  less  than  the  Troy  ounce  in 
the  proportion  of  72  to  79 ;  though  the  pound  is 
greater.  Encyo.  Amer.  Aooirdupois.  For  the 
derivation  of  this  phrase,  see  Barrington,  Stat.  206. 
See  the  Report  of  Secretary  of  State  of  the  United 
States  to  the  Senate,  February  22,  182],  pp.  44, 
72,  76,  79,  81,  87,  for  a  learned  exposition  of  the 
whole  subject. 

AVOTJCHER.     See  Vouchee. 

AVOW.  In  Practice.  To  acknowledge 
the  commission  of  an  act  and  claim  that  it  was 
done  with  right.     3  Blackstone,  Comm.  150. 

To  make  an  avowry.  For  example,  when 
replevin  is  brought  for  a  thing  distrained  and 
the  party  taking  claims  (hat  he  had  a  right 
to  make  the  distress,  he  is  said  to  avow.  See 
Fleta,  1.  1,  c.  4,  §  4;  Cunningham,  Diet.; 
Avowry  ;  Justification. 

AVOWANT.    One  who  makes  an  avowry. 

AVOWEE.  In  Ecclesiastical  Law. 
An  advocate  of  a  church  benefice. 

AVOWRY.  In  Pleading.  The  answer 
of  the  defendant  in  an  action  of  replevin 
brought  to  recover  property  taken  in  distress, 
in  which  he  acknowledges  the  taking,  and, 
setting  forth  the  cause  thereof,  claims  a  right 
in  himself  or  his  wife  to  do  so.  Lawes,  Plead. 
35;  4  Bouvier,  Inst.  n.  3571. 

A  justification  is  made  where  the  defendant 
shows  that  the  plaintiff  had  no  property  by  show- 
ing either  that  it  was  the  defendant's  or  some  third 
person's,  or  where  he  shows  that  he  took  it  by  a 
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right  which  was  sufficient  ttt  the  time  of  talking 
though  nut  subsisting  at  the  time  of  answer.  The 
avowry  admits  the  property  to  have  been  the 
plaintiff's,  and  shows  a  right  which  had  then  ao- 
orued,  and  still  subsists,  to  make  such  caption.  See 
Gilbert,  Distr.  176-178 ;  2  W.  Jones,  25. 

3>  An  avowry  is  sometimes  said  to  be  in 
the  nature  of  an  action  or  of  a  declaration, 
so  that  privity  of  estate  is  necessary.  Coke, 
Litt.  320  a;  1  Se.rg.  &  R.  Penn.  170.  Tliere 
is  no  general  issue  upon  an  avowry ;  and  it 
cannot  be  traversed  cumulatively.  5  Serg. 
&  R.  Penn.  377.  Alienation  cannot  be  replied 
to  it  -vrithout  notice  ;  for  the  tenure  is  deemed 
to  exist  for  the  purposes  of  an  avowry  till 
notice  be  given  of  the  alienation.  Hamm. 
Part.  131. 

The  object  of  an  avowry  is  to  secure  the 
return  of  the  property,  that  it  may  remain  as 
a  pledge,  see  2  W.  Jones,  25 ;  and  to  this 
extent  it  makes  the  defendant  a  plaintiff.  It 
may  be  made  for  rents,  services,  tolls,  3  Dev. 
No.  C.  478  ;  for  cattle  taken,  damage  feasant, 
and  for  heriots,  and  for  such  rights  wherever 
they  exist.  See' Gilbert,  Distr.  176  et  seq.; 
1  Chitty,  Plead,  436;  Comyns,  Dig.  Pleader, 
3K. 

AVOWTERER.  In  English  Law.  An 
adulterer  with  whom  a  married  woman  con- 
tinues in  adultery.     Termes  de  la  Ley. 

AVOWTRY.  In  English  Law.  The 
crime  of  adultery. 

AVULSION  (Lat.  avellere,  to  tear  away). 
The  removal  of  a  considerable  quantity  of 
soil  from  the  land  of  one  man,  and  its  deposit 
upon  or  annexation  to  the  land  of  another, 
suddenly  and  by  the  perceptible  action  of 
water.     2  Washburn^Jieal  Prop.  452. 

In  such  case,  the  property  belongs  to  the 
first  owner.  Bracton,  221 ;  Hargrave,  Tract. 
dejure  mar.;  Schultes,  Aq.  Rights,  115-138. 

AVUNCULUS.  In  Civil  Law.  A 
mother's  brother.  2  Sharswood,  Blackst. 
Comm.  230. 

AWAIT.     To  lay  in  wait ;  to  waylay. 

AWARD  (Low  Latin,  awarda,  awar- 
dum.  Old  French,  agarda,  from  d,  garder,  to 
•keep,  preserve,  to  be  guarded,  or  kept:  so 
called  because  it  is  imposed  on  the  parties 
to  be  observed  or  kept  by  them.  Spelman, 
Gloss.).  _ 

The  judgment  or  decision  of  arbitrators, 
or  referees,  on  a  matter  submitted  to  them. 

The  writing  containing  such  judgment. 
Cowel ;  Termes  de  la  Ley ;  Jenk.  Cent.  Cas. 
137;  Billings,  Aw.  119;  Watson,  Arb.  174; 
Russell,  Arb.  234;  3  Bouvier,  Inst.  n.  2402 
et  seq. 

2.  Requisites  of.  To  be  conclusive,  the 
award  should  be  consonant  with  and  follow 
the  submission,  and  affect  only  the  parties 
to  the  submission  ;  otherwise,  it  is  an  assump- 
tion of  power,  and  not  binding,  Lutw.  530 
(Onyons  v.  Cheese) ;  Strange,  903 ;  1  Ch.  Cas. 
186;  Rep.  temp.  Finch,  141;  24  Eng.  L.  & 
Eq.  346 ;  8  Beav.  361 :  5  Barnew.  &  Ad.  295  ; 
13  Johns.  N.  Y.  27,  268;  11  id.  133;  17  Vt. 
9;  3  N.  H.  82;  13  Mass.  396  ;  11  id.  447;  22 
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Pick.  Mass.  144;  11  Cush.  Mass.  37;  18  Me. 
251 ;  40  id.  194 ;  25  Conn.  71 ;  3  Harr.  Del.  22 ; 

1  Binn.  Penn.  109;  5  Penn.  St.  274;  12  Gill  & 
J.  Md.  156,  456;  Litt.  Cas.  Ky.  83;  13  Miss. 
172;  25  Ala.  351;  7  Cranch,  599.  See  7  Sim. 
1;  2  Q.  B.  256;  11  Johns.  N.  Y.  61;  1  CaU. 
Va.  500;  7  Penn.  St.  134. 

It  must  be  final  and  certain,  1  Burr.  275; 
5  Ad.  &  E.  147;  2  Sim.  &  S.  Ch.  130;  2 
Vern.  514;  2  Bulstr.  260;  3  Serg.  &  R.  Penn. 
340;  2  Penn.  St.  206;  1  id.  395;  9  Johns.  N. 
Y.43;  13  id.  187;  22  Wend.  125;  23  Barb.  N. 
Y.  187  ?  3  Sandf.  N.  Y.  405 ;  7  Mete.  Mass.  316 ; 
4  Cush.  Mass.  317,  396;  1  Gray,  Mass.  418; 
13  Vt.  53;  40  Me.  194;  2  Green,  N.  J.  333; 

2  Halst.  N.  J.  90;  1  Dutch.  N.  J.  281;  2  id. 
175;  3  Harr.  &  J.  Md.  383;  2  Harr.  &  G. 
Md.  67;  6  Md.  135  ;  4  Md.  Ch.  Dec.  199;  1 
Gilm.  Ta.  92;  2  Patt.  &  H.  Va.  442;  3  Ohio, 
266;  5  Blacfcf.  Ind.  128;  4  id.  489;  1  Ired. 
No.  C.  466;  Busb.  No.  C.  173;  3  Cal.  431;  1 
Ark.  206;  4  111.  428;  2  Fla.  157;  13  Miss. 
712;  Charlt.  Ga.  289  ;  2  M'Cord,  So.  C.  279;  5 
Wheat.  354;  11  id.  446;  12  id.  377;  and  see 
4  Conn.  50;  6  Johns.  N.  Y.  39;  6  Mass.  46; 
conclusively  adjudicating  all  the  matters  sub- 
mitted, 6  Md.  135;  1  M'Mull.  So.  C.  302;  2 
Cal.  299 ;  and  stating  the  decision  in  such 
language  as  to  leave  no  doubt  of  the  arbitra- 
tor's intention,  or  the  nature  and  extent  of 
the  duties  imposed  by  it  on  the  parties.  2 
Cal.  299,  and  cases  above.  An  award  reserv- 
ing the  determination  of  future  disputes,  6 
Md.  135,  an  award  directing  a  bond  without 
naming  a  penalty,  5  Coke,  77 ;  RoUe,  Abr. 
Arbitration,  2,  4,  an  award  that  one  shall  give 
security  for  the  performance  of  some  act  or 
payment  of  money,  without  specifying  the 
kind  of  security,  are  invalid.  Viner,  Abr. 
Arbit.  2,  12;  Bacon,  Abr.  Arbit.  E  11;  and 
cases  above. 

3.  It  must  be  possible  to  be  performed, 
and  must  not  direct  any  thing  to  be  done 
which  is  contrary  to  law.  1  Ch.  Cas.  87 ;  5 
Taunt.  454 ;  12  Mod.  585  ;  2  Barnew.  &  Aid. 
528  ;  Kirb.  Conn.  253  ;  1  Dall.  Penn.  364 ;  4 
id.  298 ;  4  Gill  &  J.  Md.  298.  It  will  be  void 
if  it  direct  a  party  to  pay  a  sum  of  money  at 
a  day  past,  or  direct  him  to  commit  a  tres- 
pass, felony,  or  an  act  which  would  subject 
him  to  an  action,  2  Chitt.  594;  1  Mees.  &  W. 
572;  or  if  it  be  of  things  nugatory  and  offer- 
ing no  advantage  to  either  of  the  parties.  6  J. 
B.  Moore,  713. 

It  must  be  without  palpable  or  apparent 
mistake.  2  Gall.  C.  C.  61;  3  Bos.  &  P.  371: 
1  Dall.  Penn.  487;  6  Mete.  Mass.  131.  For  if 
the  arbitrator  acknowledges  that  he  made  a 
mistake,  or  if  an  error  (in  computation,  for 
instance)  is  apparent  on  the  face  of  the 
award,  it  will  not  be  good,  4  Zabr.  N.  J. 
647;  2  Stockt.  N.  J.  45;  2  Dutch.  N.  J.  130; 
32  N.  H.  289;  11  Cush.  Mass.  549:  18  Barb. 
N.  Y.  344 ;  2  Johns.  Ch.  N.  Y.  399 ;  27  Vt. 
241 ;  8  Md.  208  ;  4  Cal.  345 ;  5  id.  430 ;  for, 
although  an  arbitrator  may  decide  contrary  to 
law,  yet  if  the  award  attempts  to  follow  the 
law,  but  fails  to  do  so  from  the  mistake  of  the 
arbitrator,  it  will  be  void.    3  Md.  353 ;  15 
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111.  421;  26  Vt.  416,  630;  4  N.  J.  647;  17 
How.  344. 

4>  An  award  may  be  in  part  good  and  in 
part  void,  in  which  case  it  will  be  enforced  so 
far  as  valid,  if  the  good  part  is  separable 
from  the  bad.  10  Mod.  204;  12  id.  687; 
Croke,  Jao.  664 ;  2  Leon.  304 ;  3  Lev.  413 ; 
Godb.  164;  8  Taunt.  697;  1  Wend.  N.  Y. 
326 ;  5  Cow.  N.  Y.  197 ;  13  Johns.  N.  Y.  264 ; 
2  Caines,  N.  Y.  235  ;  1  Me.  300  ;  13  id.  173 ; 
18  id.  255 ;  42  id.  83 ;  7  Mass.  399 :  19  Pick. 
Mass.  300 ;  11  Cush.  Mass.  37 ;  6  Green,  N. 
J.  247;  1  Dutch.  N.  J.  281;  1  Rand.  Va. 
449;  1  Hen.  &  M.  Va.  67;  Hard.  Ky.  318;  5 
Dan.  Ky.  492;  26  Vt.  345;  2  Swan,  Tenn. 
213;  2  Cal.  74;  4  Ind.  248;  6  Harr.  &  J. 
Md.  10 ;  5  Wheat.  394. 

5.  As  to  form,  the  award  should,  in  gene- 
ral, follow  the  terms  of  the  submission,  which 
frequently  provides  the  time  and  manner  of 
making  and  publishing  the  award.  It  may 
be  by  parol  (oral  or  written),  or  by  deed.  3 
Bulstr.  311 ;  20  Vt.  189.  It  should  be  signed 
by  all  the  arbitrators  in  the  presence  of  each 
other.     See  Arbitrator. 

An  award  will  be  sustained  by  a  liberal 
construction,  ut  res  magis  valeaf  quam  pereat. 
2  N.  H.  126  ;  2  Pick.  Mass.  534  ;  4  Wise.  181 ; 
8  Md.  208  ;  8  Ind.  310 ;  17  111.  477  ;  29  Penn. 
St.  251 ;  Reed,  Aw.  170. 

6.  Effect  of.  An  award  is  a  final  and  con- 
clusive judgment  between  the  parties  on  all 
the  matters  referred  by  the  submission.  It 
transfers  property  as  much  as  the  verdict  of 
a  jury,  and  will  prevent  the  operation  of  the 
statute  of  limitations.  3  Blaokstone,  Comm. 
16  ;  1  Freem.  Ch.  410  ;  4  Ohio,  310  ;  5  Cow. 
N.  Y.  383 ;  15  Serg.  &  R.  166 ;  1  Cam.  & 
N.  No.  C.  93.  A  parol  award  following  a 
parol  submission  will  have  the  same  efiect 
as  an  agreement  of  the  same  form  directly 
between  the  parties.  37  Me.  72 ;  15  Wend. 
N.  Y.  99  ;  37  Vt.  241 ;  16  111.  34 ;  5  Ind. 
220  ;  1  Ala.  278;  6  Litt.  Ky.  264;  2  Coxe, 
N.  J.  369  ;  7  Cranch,  171. 

The  right  of  real  property  cannot  thus 
pass  by  mere  award ;  but  no  doubt  an  arbi- 
trator may  award  a  conveyance  or  release 
of  land  and  require  deeds,  and  it  will  be  a 
breach  of  agreement  and  arbitration  bond  to 
refuse  compliance ;  and  a  court  of  equity 
will  sometimes  enforce  this  specifically.  1 
Ld.  Raym.  115 ;  3  East,  15 ;  6  Pick.  Mass. 
148;  4  ball.  Penn.  120;  16  Vt.  450,  592;  15. 
Johns.  N.  Y.  197;  5  Wend.  N.  Y.  268;  2 
Caines,  N.  Y.  320;  4  Rawle,  Pa.  411,  430 ;  7 
Watts,  Pa.  311 ;  11  Conn.  240;  18  Me.  251 ; 
28  Ala.  N.  s.  475. 

7.  Arbitrament  and  award  may  be  regu- 
larly pleaded  at  common  law  or  equity  to  an 
action  concerning  the  same  subject-matter, 
and  will  bar  the  action.  Watson,  Arb.  256 ; 
12  N.  Y.  9 ;  41  Me.  355.  To  an  action  on 
the  award  at  common  law,  in  general,  nothing 
can  be  pleaded  dehors  the  award ;  not  even 
fraud.  23  Barb.  N.  Y.  187;  28  Vt.  81,  776  ; 
contra,  9  Cush.  Mass.  560.  Where  an  action 
has  been  referred  under  rule  of  court  and  the 
reference  fails,  the  action  proceeds. 


8.  Enforcement  of.  An  award  may  be  en- 
forced by  an  action  at  law,  which  is  the  only 
remedy  for  disobedience  when  the  submission 
is  not  made  a  rule  of  court  and  no  statute 
provides  a  special  mode  of  enforcement.  6 
Ves.  815  ;  17  id.  232 ;  19  id.  431 ;  1  Swanst. 
40;  2  Chitt.  316;  5  Bast,  266;  5  Baniew.  & 
Aid.  507  ;  4  Barnew.  &  C.  103  ;  1  Dowl.  &  R. 
106;  3  C.  B.  745.  Assumpsit  lies  when  the 
submission  is  not  under  seal,  33  N.  H.  27 ; 
and  debt  on  an  award  of  money  and  on  an 
arbitration  bond,  18  111.  437,  covenant  where 
the  submission  is  by  deed  for  breach  of  any 
part  of  the  award,  and  case  for  the  non-per- 
formance of  the  duty  awarded.  Equity  will 
enforce  specific  performance  when  all  remedy 
fails  at  common  law.  Coinyns,  Dig.  Chancery, 
2K;  Story,  Eq.  Jur.  i  1458;  2  Hare,  Ch. 
198 ;  4  Johns.  Ch.  N.  Y.  405 ;  9  id.  405 ;  4 
111.  453;  3  P.  Will.  137  ;  1  Atk.  62,-  2  Vern. 
24 ;  1  Brown,  Pari.  Cas.  411.  But  see  1  Turn. 
&  R.  187  ;  5  Ves.  846. 

An  award  under  a  rule  of  court  may  be 
enforced  by  the  court  issuing  execution  upon 
it  as  if  it  were  a  verdict  of  a  jury,  or  by 
attachment  for  contempt.  7  East,  607 ;  1 
Strange,  593.  By  the  various  state  statutes 
regulating  arbitrations,  awards,  where  sub- 
mission is  made  before  a  magistrate,  may  be 
enforced  and  judgment  rendered  thereon. 

9.  Amendment  and  setting  aside.  A  court 
has  no  power  to  alter  or  amend  an  award,  1 
Dutch.  N.  J.  130  ;  5  Cal.  179 ;  12  N.  Y.  9  ; 
41  Me.  355 ;  but  may  recommit  to  the  referee, 
in  some  cases.  11  Tex.  18  ;  39  Me.  105 ;  26 
Vt.  361.  See  the  statutes  of  the  different 
states,  and  stat.  1  &  2  Vict.  c.  110 ;  9  &  10 
Vict.  c.  95,  ni;  17  &  1-8  Vict.  c.  125. 

An  award  will  not  be  disturbed  except  for 
very  cogent  reasons.  It  will  be  set  aside  for 
misconduct,  corruption,  or  irregularity  of  the 
arbitrator,  which  has  or  may  have  injured 
one  of  the  parties,  2  Eng.  L.  &  Eq.  184;  5 
Barnew.  &  Ad.  488  ;  1  Hill  &  D.  N.  Y.  103  ;. 
13  Gratt.  Va.  535  ;  14  Tex.  56  ;  28  Penn.  St. 
514;  29  Vt.  72;  for  error  in  fact,  or  in 
attempting  to  follow  the  law,  apparent  on 
the  face  of  the  award ;  see  ^  3 ;  Arbi- 
trator, 5  3;  for  uncertainty  or  inconsist- 
ency ;  for  an  exceeding  his  authority  by  the 
arbitrator,  22  Pick.  Mass.  417  ;  4  Den.  N.  Y. 
191 ;  when  it  is  not  final  and  conclusive, 
without  reserve;  when  it  is  a  nullity;  when  a 
party  or  witness  has  been  at  fault,  or  has 
made  a  mistake ;  or  when  the  arbitrator  ac- 
knowledges that  he  has  made  a  mistake  or 
error  in  his  decision. 

10.  Equity  has  j  urisdiction  to  set  aside  an 
award,  on  any  of  the  enumerated  grounds, 
when  the  submission  cannot  be  made  a  rule 
of  a  common-law  court. 

In  general,  in  awards  under  statutory  pro- 
visions as  well  as  in  those  under  rules  of 
court,  questions  of  law  may  be  reserved  for 
the  opinion  of  the  court,  and  facts  and 
evidence  reported  for  their  opinion  and  de- 
cision. 

AWAY-GOING  CROP.  A  crop  sown 
before  the  expiration  of  a  tenancy,  which 
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cannot  ripen  until  after  its  expiration,  to 
which,  however,  the  tenant  is  entitled. 
Broom,  Max.  306.     See  Emblements. 

AWM.  An  ancient  measure  used  in 
measuring  Rhenish  wines.  Termes  de  la 
Ley.  Its  value  varied  in  the  different  cities. 
Spelled  also  Avme.     Cowel. 

AYANT  CAUSE.  In  French  Law. 
This  term,  which  is  used  in  Louisiana,  sig- 


nifies one  to  whom  a  right  has  heen  assigned, 
either  by  will,  gift,  sale,  exchange,  or  the 
like ;  an  assignee.  An  ayant  cause  differs 
from  an  heir  who  acquires  the  right  by  in- 
heritance.   8  TouUier,  n.  245. 

AYUNTAMIENTO.  In  Spanish  Law. 

A  congress  of  persons  ;  the  municipal  coun- 
cil of  a  city  or  town.  1  White,  Coll.  416 ;  12 
Pet.  442,  notes. 


B.  The  second  letter  of  the  alphabet. 

It  is  used  to  denote  the  second  page  of  a 
folio,  and  also  as  an  abbreviation.  See  A; 
Abbreviations. 

BACK-BOND.  A  bond  of  indemnifica- 
tion given  to  a  surety. 

In  Scotch  Law.  A  declaration  of  trust ; 
a  defeasance ;  a  bond  given  by  one  who  is 
apparently  absolute  owner,  so  as  to  reduce 
his  right  to  that  of  a  trustee  or  holder  of  a 
bond  and  disposition  in  security.  Paterson, 
Comp. 

BACK-WATER.  That  water  in  a  stream 
which,  in  consequence  of  some  obstruction 
below,  is  detained  or  checked  in  its  course,  or 
re-flows. 

The  term  is  usually  employed  to  designate 
the  water  which  is  turned  back,  by  a  dam 
erected  in  the  stream  below,  upon  the  wheel 
of  a  mill  above,  so  as  to  retard  its  revolution. 

2.  Every  riparian  proprietor  is  entitled  to 
the  benefit  of  the  water  in  its  natural  state. 
Another  such  proprietor  has  no  right  to  alter 
the  level  of  the  water,  either  where  it  enters 
or  where  it  leaves  his  property.  If  he  claims 
either  to  throw  the  water  back  above,  or  to 
diminish  the  quantity  which  is  to  descend 
below,  he  must,  in  order  to  maintain  his 
claim,  either  prove  an  actual  grant  or  license 
from  the  proprietors  affected  by  his  opera- 
tions, or  an  uninterrupted  enjoyment  for 
twenty  years.  If  he  cannot  maintain  his 
claim  in  either  of  these  ways,  he  is  liable  to 
an  action  on  the  case  for  damages  in  favor  of 
the  injured  party,  or  to  a  suit  in  equity  for 
an  injunction  to  restrain  his  unlawful  use  of 
the  water.  1  Sim.  &  S.  Oh.  203  ;  1  Barnew. 
&  Ad.  874;  9  Coke,  59;  1  ^3arno^^.  &  Aid. 
258 ;  1  Wils.  178  ;  6  East,  203  ;  5  Grav,  Mass. 
460  ;  2  id.  137  ;  7  Pick.  Mass.  198  ;  11  Mete. 
Mass.  517;  25  Penn.  St.  519;  20  id.  G5  ;  1 
Rawle.  Penn.  218 ;  7  Watts  &  S.  Penn.  9  ;  4 
Day,  Conn.  244 :  24  C.inn.  15  ;  7  Cow.  N.  Y. 
288 ;  2  Johns.  Ch.  N.  Y.  162 ;  5  N.  H.  232 ; 
9  id.  502 ;  2  Gilm.  Va.  285  ;  4  111.  432 ;  3 
Green,  N.  J.  116;  3  Vt.  308;  4  Eng.  L.  & 
Eq.  265  ;  4  Mas.  C.  C.  400. 

3>  An  action  on  the  case  to  recover  dam- 
ages  for  flowing  land   is   local,  and  must. 


therefore,  be  brought  in  the  county  where 
the  land  lies.  25  N.  H.  525 ;  23  Wend.  N.  Y. 
484 ;  2  East,  497. 

In  Massachusetts  and  some  other  of  the 
states,  acts  have  been  passed  giving  to  the 
owners  of  mills  the  right  to  flow  the  adjoin- 
ing lands,  if  necessary  to  the  working  of 
their  mills,  subject  only  to  such  damages  as 
shall  be  ascertained  by  the  particular  process 
prescribed,  which  process  is  substituted  for 
all  other  judicial  remedies.  Angell,  Wat. 
Cour.  c.  xii. ;  12  Pick.  Mass.  467 ;  23  id.  216 ; 
11  Mass.  364 ;  4  Cush.  Mass.  245 ;  4  Gray, 
Mass.  581 ;  5  Ired.  No.  C.  333  ;  11  Ala.  472^ 
39  Me.  246  ;  41  id.  291 ;  42  id.  150 ;  3  Wise. 
603.  These  statutes,  however,  confer  no 
authority  to  flow  back  upon  existing  mills. 
22  Pick.  Mass.  312;  23  id.  216.  See  Damages; 
Inunhation  ;  Watekcourse. 

BACKADATION.  A  consideration  given 
to  keep  back  the  delivery  of  stock  when 
the  price  is  lower  for  time  than  for  ready 
money.     Wharton,  Diet.  2d  Lend.  ed. 

BACKBEREND  (Sax.).  Bearing  upon 
the  back  or  about  the  person. 

Applied  to  a  thief  taken  with  the  stolen  property 
in  his  immediate  possession.  Bracton,  1.  3,  tr.  2,  e, 
32.     Used  wiih  handhabend,  having  in  the  hand. 

BACKING.  Indorsement.  Indorsement 
by  a  magistrate. 

Backing  a  warrant  becomes  neceSFary  whrn  it  is 
desired  to  serve  it  in  a  county  other  than  that  in 
which  it  was  first  issued.  In  such  a  case  the  in- 
dorsement of  a  magistrate  of  the  new  county 
authori/.es  its  service  (here  as  fully  as  iC  first  issued 
in  that  county.  The  custom  prevails  in  England, 
Scotland,  and  some  of  the  United  States. 

BACKSIDE.  A  yard  at  the  back  part 
of  or  behind  a  house,  and  belonging  thereto. 

The  term  was  formerly  much  used  both  in  con- 
veyances and  in  pleading,  but  is  now  of  infrequent 
occurrence  except  in  conveyances  which  repeat  an 
ancient  description.  Chitty,  Pra«t.  177 ;  2  Ld.  Raym. 
1399. 

BADGE.  A  mark  or  sign  worn  by  some 
persons,  or  placed  upon  certain  things,  for  the 
purpose  of  designation. 

Some  public  oflficers,  as  watchmen,  policemen,  and 
the  like,  are  required  to  wear  badges  that  they  may 
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hk  readily  tnown.  It  is  used  figuratively  when  w'e 
1(ay,  possession  of  personal  pWper'ty  by  the  sellet 
t3  &  hadj;e  of  fraud. 

BAG-GAGE.  Such  articles  of  aipparel, 
ornament,  &c.  as  are  in  daily  use  by  travel- 
lers!, for  convenience,  comfort,  or  recreation. 

This  term  has  been  held  to  include  jewelry 
carried  as  baggage,  and  which  formed  a  part 
of  female  attire,  uie  plairitlS"  being  on  a  jour- 
ney with  his  family.  4  Bingh.  218  ;  3  Penn. 
St.  451 ;  Redfield,  Railw.  313.  A  watch, 
carried  in  one's  trunk,  is  proper  baggage,  10 
Ohio,  145;  1  Newb.  Adm.  494 ;  but  see  9 
Ilumphr.  Tenn.  621  ;  books  for  reading  or 
amusement,  6  Ind.  242 ;  a  harness-maker's 
tools,  valued  at  ten  dollars;  and  a  rifle.  10 
How.  Pract.  N.  Y.  330 ;  Redfield,  Railw.  313. 
From  analogy  to  the  foregoing  articles,  it  will 
be  obvious  that  the  term  baggage  must  com- 
prehend an  almost  infinite  number  and 
variety  of  articles  riot  enumerated  here. 

But  it  has  been  held  not  to  include  specie 
beyond  what  the  traveller  might  fairly  ex- 
pect to  require  for  his  expei;ses  and  necessary 
purchase's  for  himself  and  family,  including 
She  replenishing  of  the  wardrobe,  and  calcu- 
lating reasona'bly  for  such  contingencies  of 
sickness  or  accident  as  might  fairly  be 
considered  not  altogether  improbable.  11 
Ilumphr.  Tenn.  419 ;  20  Mo.  513 ;  9  Wend. 
!N.  Y.  85 ;  1 9  id.  534 ;  6  Cush.  Mass.  C9 ;  1  Abb. 
Pr.  N.Y.  325;  6  Ind.  242;  Redfield,  Railw. 
&13,  314. 

It  is  well  settled  that  merchandise  which 
one  carries  in  a  trunk  without  the  knowledge 
of  the  carrier  is  not  protected  as  baggage, 
and,  if  lost  without  the  express  fault  of  the 
carrier,  he  is  not  liable.  9  Eng.  L.  &  Eq. 
477;  Redfield, Railw. 313, 314;  lOCush.Mass. 
■506. 

But  if  a  carrier  know  that  merchandise  is 
jncluded  among  baggage,  and  do  not  object, 
he  is  liable  to  the  same  extent  as  for  other 
■goods  takeji  in  the  due  course  of  his  business. 
3  E.  D.  Smith,  N.  Y.  571 ;  Redfield,  Railw.  3 13, 
314.     And  see  Common  Carriers. 

BAIL  (Fr.  bailler,  to  deliver). 

In  Practice.  Those  persons  who  become 
sureties  fur  the  appearance  of  the  defendant 
in  court. 

The  delivery  of  the  defendant  to  persons 
who,  in  the  manner  prescribed  by  law,  be- 
come securities  for  his  appearance  in  court. 

The  word  is  used  both  as  a  substantive  and  a 
Verb,  though  more  frequently  as  4 'substantive,  and 
in  civil  cjiSes,  at  least,  in  the  ii'tst  sense  given  above. 
In  its  more  ancient  signification,  the  word  includes 
the  delivery  Of  property,  real  or  personal,  by  one 
'person  to  another.  Bail  in  actions  was  first  intro- 
'duced  in  favor  of  defendants,  to  mitigate  the  hard- 
"Ships  imposed  upon  thein  wTiile  in  the  custody  of 
thq  sheriff  ijnder  arrest,  the  Security  thus  offered 
"trtanding  to  the  sheriff  in  the  place  of  the  body  of 
the  defendant.  Talkihg  bail  was  made  compulsory 
upon  the  sheriffs  by  the  statute  23  Hen.  VI.  c.  9,  and 
the  privilege  of  the  defendant  was  rendered  more 
valuable  and  secure  by  successive  statutes,  until  by 
statute  12  Geo.  I.  c.  29,  made  perpetual  by  21  Geo. 
II.  c.  S,  and  19  Geo.  III.  o.  70,  it  was  provided  that 
"tirrests  should  not  be  tnade  unless  the  plaintiff  make 
yffi'davit  as  to  the  amount  dlie,  "and  this  amoiiut 


be  indorsed  on  the  writ;  and  for  this  sum  and  no 
more  the  sheriff  might  require  bail. 

In  the  King's  Bench,  bail  above  and  below  were 
both  exacted  as  a  condition  of  releasing  the  defend- 
iint  from  the  cuatodi/  in  which  be  was  held  from  the 
time  of  his  arrest  till  his  final  discharge  in  the  suit. 
In  the  Common  Bench,  however,  the  origin  of  bail 
above  seems  to  have  been  different,  as  the  capiat 
on  which  bail  might  be  demanded  was  of  effect  only 
to  bring  the  defendant^  to  court,  and  after  appear- 
ance he  wns  theor'e'tically  in  attendance,  but  not  in 
ciistodt/.  The  failure  to  file  such  bail  as  the  emer- 
gency requires,  although  no  arrest  may  have  been 
made,  is,  in  general,  equivalent  to  a  default. 

In  some  of  the  states  the  defendant  when  ar- 
rested gives  bail  by  bond  to  the  sheriff,  conditioned 
to  appear  and  answer  to  the  plaintiff  and  abide  the 
judgment  and  not  to  avoid,  which  thus  answers  the 
purpose  of  bail  above  and  below.  1  Me.  .336;  1  N. 
H.  172;  2  id.  360;  2  Mass.  484;  13  id.  94;  2  Nott 
&  M'C.  So.  C.  .')69;  2  Hill,  So.  C.  336;  4  Dev.  No. 
C.  40;  18  Ga.  314.  And  see  2  South.  N.  J.  811.  In 
criminal  law  the  term  is  uSed  frequently  in  the 
second  sense  given,  and  is  allowed  except  in  cases 
where  the  defendant  is  charged  with  the  commis- 
sion of  the  more  heinous  crimes. 

S.  Bail  above.  Sureties  who  bind  them- 
selves either  to  satisfy  the  plaiiltifi"  his  debt 
and  costs,  or  to  surrender  the  defendant  into 
custody,  provided  jiidgnlent  be  against  him' 
in  the  actioti  and  he  fail  to  do  so.  Sellon, 
Pract.  137. 

Bail  to  the  action.    Bail  above. 

Bail  below.  Sureties  who  bind  themselves 
to  the  sherifi'to  secure  the  defendant's  appeaf- 
atice,  or  his  putting  in  bail  to  the  action  on 
the  return-day  of  the  writ.  It  may  be  de- 
manded by  the  sheriff  whenever  he  has  ar- 
rested a  defendant  on  a  bailable  process,  as  a 
prerequisite  to  releasing  the  defendant. 

Civil  bail.     That  taken  in  civil  actions. 

Common  bail.  Fictitious  sureties  formally 
entered  in  the  proper  ofiice  of  the  court. 

It  is  a  kind  of  bail  above,  similar  in  form  to  spe- 
cial bail,  but  having  fictitious  persons,  John  Bo'e 
and  Kichard  Roe,  as'sureties.  Filing  common  bail 
is  tantamount  to  entering  an  appearance. 

/Special  bail.  Responsible  sureties  who  un- 
dertake as  bail  above. 

3.  Requisites  of.  A  person  to  become  bail 
must,  in  Engliind,  be  a  freeholder  or  house- 
keeper, 2  Chitt.  iBail,  96;  5  Taunt.  174;  Lofft, 
148  ;  must  be  subject  to  process  of  the  court, 
and  not  privileged  from  arrest  either  tempo- 
rarily or  permanently,  4  Taunt.  249 ;  1  Dowl. 
&  R.  127;  15  Johns.  N.  Y.  535;  20  id.  129; 
Kirb.  Conn.  209;  see  3  Rich.  So.  C.  40  ;  muS; 
be  cbmpitent  to  enter  into  a  contract,  exclu- 
ding infants,  married  women,  etc.;  must  be 
able  to  pay  the  amount  for  which  he  become^ 
responsible,  but  the  property  inay  be  real  or 
personal  if  held  in  his  own  right,  2  Chitt. 
Bail,  97;  11  Price,  Exch.  158,  and  liable  to 
ordinarv  legal  process.  4  Butr.  2526.  And 
see  1  Chitt.  286,  n. 

Persons  not  excepted  to  as  appearance  bail 
cannot  be  objected  to  as  bail  above,  1  Hen. 
&  M.  Va.  22;  iind  bail,  if  of  sufficient  ability, 
should  not  be  Refused  on  account  of  the  pei'- 
sonal  character  or  opinions  of  the  party  pro- 
posed. 4Q.  B.  468;  1  Bennett  &  H.  Lead. 
Grim.  Cas.  236. 
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4.  When  it  m^y  be  given  or  required.  In 
civil  actions  the  defendant  may  give  bail  in 
all  cases  where  he  has  been  arrested,  7 
J[qhps.  N.  Y.  137 ;  and  bail  below,  even,  may 
be  demanded  in  some  cases  where  no  arresi 
18  made.  1  Harr.  &  J.  Md.  538;  2  M'Cord, 
Sq.  C.  250. 

Bail  above  is  requii;ed  under  some  restric- 
^ons  in  many  of  tl^e  states  in  all  actions  for 
considerable  amounts,  2  M'Cord,  So.  C.  385  ; 
either  common,  2  Yeates,  Penn.  429;  1  Speno. 
N.  J.  494 1  13  111.  551,  which  may  be  filed 
by  the  plaintiff,  and  judgment  taken  by  de- 
fault against  the  dpfendaut  if  he  neglects  to 
file  proper  bail,  after  a  certain  period,  8 
Johns.  N.  Y.  359;  4  Cow.  N.  Y.  61;  2  South. 
N.  J.  684;  4  Wash.  C.  C.  127 ;  or  special,  which 
is  to  be  filed  of  course  in  some  species  of  action 
and  may  be  demanded  in  others,  1  M'Cord, 
So.  C!  472 ;  17  Mass.  176 ;  1  Yeates,  fgnn.  280 ; 
13  Johns.  N.  Y.  305,  425 ;  1  ^end.  N.  Y. 
3Q3;  4  parr.  &  M'H.  Md.  155;  2  Brev.  So. 
C.  218 ;  but  in  many  cases  only  i^pon  special 
cause  shown.  Coxe,  N.  J.  277 ;  3  Ilalst.  N. 
J.  311 ;  2  Caines,  N.  Y.  47  ;  1  Browne,  Penn. 
297;  3  Binn.  Penn.  283;  4  Pand.  Va.  152. 

5.  The  existence  of  a  debt  apd  the  amount 
due,  8  Serg.  &  R.  Penn.  61;  2  Whart.  Penn. 
499;  1  Mo.  346;  1  Leigh,  Va.  476;  1  Penn. 
N.  J.  46;  1  Blackf.  Ind.  112;  2  Johns.  Cas. 
N.  Y.  105  ;  3  Ga.  128;  10  Mo.  273,  in  an  ac- 
tion for  debt,  and,  in  some  forms  of  action, 
other  circumstances,  must  be  shown  by  affida- 
vit to  prevent  a  discharge  on  common  bail.  5 
Halst.  N.  J.  331 ;  7  Cow.  N.  Y.  518  ;  1  Barb. 
N.  Y.  247;  1  Blackf.  Ind.  112;  8  Leigh,  Va. 
411;  16  Ohio,  304;  13  Ga.  357 ;  see  1  Pet.  C. 
C.  352 ;  2  Wash.  C.  C.  198 ;  4  id.  325.  It  is  a 
general  rule  that  a  defendant  who  has  been 
pnce  held  to  })ail  in  a  civil  case  cannot  be 
jield  a  second  time  for  the  same  cause  of 
action,  Tidd,  Pract.  184;  8  Ves.  Ch.  594;  4 
Yeates,  Penn.  206;  2  Rich.  So.  C.  336;  but 
this  rule  does  not  apply  where  the  second 
holding  is  in  another  ^tate.  14  Johns.  N.  Y. 
346;  2  Cow.  N.  Y.  626;  3  N.  II.  43 ;  2  DalL 
C.  C.  330;  4  M'Cord,  So.  C.  485.  See  1  Halst. 
N.  J.  131.  And  sep  also  1  Dall.  Penn.  188 ;  2 
Wash.  C.  C.  157;  1  Pet.  C.  C.  404;  3  Cpnn. 
523;  3  Gill  &  J.  Md.  54,  as  to  the  effect  of  a 
d  Bcharge  in  insolvency. 

6.  In  criminal  cases  the  defendant  may  in 
general  claim  to  be  set  at  liberty  upon  giving 
bail,  except  when  charged  with  the  coipmis- 
sion  of  a  capital  offence,  4  Sharswood,  Blackst. 
Comm.  297;  6  Mo.  640;  1  M'MuU.  So.'C.  456; 
?  Strobh.  So.  C.  272;  18  Ala.  390;  9  Dan.  Ky. 
38;  9  Ark.  222  ;  and  even  in  capital  offences  a 
defendant  may  be  bailed  in  the  discretion  of 
tl^e  court,  in  the  absence  of  constitutional  or 
statutory  provisions  to  the  contrary.  6  Gratt. 
Va.  705;  11  Leigh,  Va.  665;  19  Ohio,  139; 

8  Barb.  N.  Y.  158;  19  Ala.  N.  s.  561;  1  Cal. 

9  ;  30  Miss.  673  ;  16  Mass.  423  ;  8  B.  Monr. 
Ky.3. 

For  any  crime  or  offence  against  the  United 
States,  not  punishable  by  death,  any  justice 
or  judge  of  the  United  States,  or  any  chan- 
cellor, judge  of  the  supreme  or  superior  court, 


or  fir^t  judge  of  s^ny  court  of  common  plea^ 
or  mayor  of  any  city  of  any  state,  or  any 
justice  of  the  peace  pr  magistrate  of  any; 
state,  where  the  pffender  may  be  found,  may 
take  bail,  Act  Sept.  24,  1789,  ?  33,  ^ax.% 
1793,  §  4,  and,  after  commitment  by  a  jnstice 
of  the  supreme  or  judge  of  district  court  ot 
the  United  States,  any  judge  of  the  su- 
preme or  superior  court  of  any  state  (there 
being  no  judge  of  the  U°'ted  States  in  th^ 
district  to  take  such  bail)  may  admit  the  per- 
son to  bail  if  he  offer  it. 

When  the  punishment  by  the  laws  of  the 
United  States  is  death,  bail  can  be  taken  only 
by  the  supreme  or  circuit  court,  or  by  a  judge 
of  the  district  court  of  the  United  States. 

As  to  the  principle  on  which  hail  is  granted 
or  refused  in  cases  of  capital  offences  in  the 
Queen's  Bench,  see  1  Ell.  &  B.  1,  8;  DearsJ, 
Cr.  Cas.  51,  60. 

7.  The  proceedings  attendant  on  giving  b^il 
are  substantially  the  same  in  England  and  all 
the  states  of  the  United  States.  An  appli-: 
cation  is  made  to  the  proper  officer,  4  Ran^. 
Va.  498,  and  the  bond  or  the  names  of  the, 
hail  proposed  filed  in  the  proper  office,  and 
notice  is  given  to  the  opposite  party,  who  must 
except  within  a  limited  time,  or  the  bail  jus- 
tify and  are  approved.  If  exception  is  taken, 
notice  is  given,  a  hearing  takes  place,  the 
bail  must  justijy,  and  will  then  be  approve^ 
unless  the  other  party  oppose  successfully ;  in 
which  case  other  bail  must  be  added  or  sub- 
stituted. A  formal  application  is,  in  many 
cases,  dispensed  with,  but  a  notification  is  given 
at  the  time  of  filing  to  the  opposite  party,  and, 
unless  exceptions  are  made  and  notice  given 
within  a  limited  time,  the  bail  justify  and  are 
approved.  If  the  sum  in  which  the  defend- 
ant is  held  is  too  large,  he  may  apply  for  miti- 
gation of  bail. 

The  bail  are  said  to  enter  into  a  recog- 
nizance when  the  obligation  is  one  of  record, 
which  it  is  when  government  or  the  defend- 
ant is  the  obligee;  when  the  sheriff  is  the 
obligee,  it  is  called  a  bail  bond.  See  Bai^ 
Bond  ;  Recognizance. 

8.  Mitigation  pf  excessive  bail  may  be  ob- 
tained by  simple  application  to  the  court, 
13  Johns.  N.  Y.  425 ;  1  Wend.  N.  Y.  107 ;  3 
Yeates,  Penn.  83;  and  in  other  mqdes.  17 
Mass.  116 ;  1  N.  H.  374.  Exacting  excessive 
bail  is  againsf  the  constitution  of  the  Unitec[ 
States,  and  was  a  misdenjeanor  at  common 
Jaw.  U.  S.  Const.  Amend,  art.  8;  1  Brev, 
So.  C.  14.  ' 

The  liability  qf  bail  is  limited  by  the  bond, 
9  Pet.  329;  2  Va.  Cas.  334;  5  Watts,  Penn. 
539  ;  2  N.  J.  533;  by  the  ac  etiam,  1  Cow.  N. 
Y.  601 ;  see  5  Conn.  588 ;  5  W^tts,  Penn.  53'9; 
by  the  amount  for  which  judgment  is  ren- 
dered, 2  Speers,  So.  C.  664 ;  and  special  cir- 
cumstances in  gome  cases.  1  Noft  &  M'C.  So. 
C.  64 ;  1  M'Cord,  So.  C.  128 ;  4  id.  315  ;  2  Hil), 
So.  C.  336.    And   see  Bail  Bond;   Recoq- 

NIZANCB. 

9.  The  powers  of  the  bail  over  the  defend- 
ant are  very  extensive.  As  they  are  sup- 
posed to  have  th^  custody  of  the  defendant, 
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they  may,  when  armed  with  the  bail  piece, 
arrest  him,  though  out  of  the  jurisdiction  of 
the  court  where  they  became  bail,  and  in  a 
different  state,  1  Baldw.  C.  C.  578 ;  3  Conn. 
84,  421;  8  Pick.  Mass.  138;  7  Johns.  N.  Y. 
145 ;  may  take  him  while  attending  court  as 
a  suitor,  or  at  any  time,  even  on  Sunday,  4 
Yeates,  Pa.  123;  4  Conn.  170;  may  break 
open  a  door  if  necessary,  7  Johns.  N.  Y.  145 ; 
4  Conn.  163 ;  may  command  the  assistance 
of  the  sheriff  and  his  officers,  8  Pick.  Mass. 
138 ,  and  may  depute  their  power  to  others. 
3  Harr.  N.  J.  558. 

To  refuse  or  delay  to  bail  any  person  is  an 
offence  against  the  liberty  of  the  subject,  both 
at  common  law  and  by  statutes,  but  does  not 
entitle  the  person  refused  to  an  action  unless 
malice  be  shown.  4  Q.  B.  468;  13  id.  240;  1 
N.  H.  374. 

In  Canadian  Law.  A  lease.  See  Mer- 
lin, Rfipert.  Bail. 

Bail  emphyieotique.  A  lease  for  years,  with 
a  right  to  prolong  indefinitely.  5  Low.  C. 
381.  It  is  equivalent  to  an  alienation.  6 
Low.  C.  58. 

BAIL  BOND.  In  Practice.  A  speci- 
alty by  which  the  defendant  and  other  per- 
sons become  bound  to  the  sheriff  in  a  penal 
sum  proportioned  to  the  damages  claimed  in 
the  action,  and  which  is  conditioned  for  the 
due  appearance  of  such  defendant  to  answer 
to  the  legal  process  therein  described,  and 
by  which  the  sheriff  has  been  commanded  to 
arrest  him. 

The  defendant  usually  binds  himself  as  principal 
with  two  sureties;  but  sometimes  the  bail  alone 
bind  themselves  as  principals,  and  sometimes  also 
^ne  surety  is  accepted  by  the  sheriff.  The  bail 
bond  may  be  said  to  stand  in  the  place  of  the  de- 
fendant so  far  as  the  sheriff  is  concerned,  and,  if 
properly  taken,  furnishes  the  sheriff  a  complete 
answer  to  the  requirement  of  the  writ,  directing 
him  to  take  and  produce  the  body  of  the  defendant. 
A  bail  bond  is  given  to  the  sheriff,  and  can  be  taken 
only  where  he  has  custody  of  the  defendant  on 
process  other  than  final,  and  is  thus  distinguished 
from  recognizance,  which  see. 

The  sheriff  can  take  the  bond  only  when  he  has 
oustody  of  the  defendant's  body  on  process  other 
than  final. 

3.  When  a  bail  bond,  with  sufficient  secu- 
rities and  properly  prepared,  is  tendered  to 
the  sheriff,  ne  must  take  it  and  discharge  the 
'  defendant.     Stat.  23  Hen.  VI.  c.  10,  §  5. 

The  requisites  of  a  bail  bond  are  that  it 
should  be  under  seal,  1  Term,  418 ;  7  id.  109 ; 
2  Hayw.  No.  C.  16;  3  T.  B.  Monr.  Ky.  80;  6 
Rand.  Va.  101;  should  be  to  the  sheriff  by 
the  name  of  the  office,  1  Term,  422 ;  4  M'Cord, 
So.  0. 175 ;  1  III.  51 ;  4  Bibb,  Ky.  505 ;  4  Gray, 
Mass.  300;  conditioned  in  such  manner  as 
that  performance  is  possible,  3  Lev.  74;  3 
Campb.  181;  1  Ssuth.  N.  J.  319;  for  a  proper 
amount,  2  Va.  Cas.  334;  2  Penn.  N.  J.  707; 
for  the  defendant's  appearance  at  the  place 
and  day  named  in  the  writ,  1  Term,  418 ;  1 
Ala.  283;  4  Me.  10;  4  Halst.  N.J.  97;  2 
Munf.  Va.  448  ;  2  Brev.  So.  C.  394;  see  Bail, 
1;  and  should  describe  the  action  in  which 
the  defendant  is  arrested  with  sufficient  accu- 


racy to  distinguish  it,  Hard.  Ky.  501;  10 
Mass.  20;  5  id.  542;  9  Watts,  Penn.  43;  but 
need  not  disclose  the  nature  of  the  suit.  6 
Term,  702.  The  sureties  must  be  two  or 
more  in  number  to  relieve  the  sheriff,  2 
Bingh.  227 ;  9  Mass.  482 ;  12  id.  1£9 ;  1  Wend. 
N.  Y.  108 ;  see  5  Rich.  So.  C.  347 ;  and  he 
may  insist  upon  three,  or  even  more,  subject 
to  statutory  provisions  on  the  subject,  5 
Maule  &  S.  223 ;  but  the  bond  will  be  bind- 
ing if  only  one  be  taken.  2  Mete.  Mass.  490; 
8  Johns.  N.  Y.  358;  2  Ov.  Tenn.  178;  2 
Pick.  Mass.  284. 

3.  Putting  in  bail  to  the  action,  5  Burr. 
2683,  and  waiver  of  his  right  to  such  bail  by 
the  plaintiff,  5  Serg.  &  B.  Penn.  419 ;  11  id. 
9 ;  7  Ohio,  210 ;  4  Johns.  N.  Y.  185 ;  6  Rand. 
Va.  165 ;  2  Day,  Conn.  199,  or  a  surrender  of 
the  person  of  the  defendant,  constitute  a  per- 
formance or  excuse  from  the  performance  of 
the  condition  of  the  bond,  5  Term,  754;  7  id. 
123  ;  1  East,  387  ;  1  Bos.  &  P.  326;  1  Baldw. 
C.  C.  148  ;  1  Johns.  Cas.  N.  Y.329,  S34;  2  id. 
403;  9  Serg.  &  R.  Penn.  24;  14  Mass.  115; 
2  Strobh.  So.  C.  439 ;  0  Ark.  219 ;  see  4  Wash. 
C.  C.  317,  333 ;  as  do  many  other  matters 
which  may  be  classed  as  changes  in  the  cir- 
cumstances of  the  defendant  abating  the  suit, 
1  Barr.  244;  Dougl.  45;  6  Term,  50;  7  id. 
517  ;  3  Dev.  No.  C.  155  ;  1  Nott  &  M'C.  So. 
C.  215;  2  Mass.  485;  1  Ov.  Tenn.  2£4;  in- 
cluding a  discharge  in  insolvency,  2  Bail.  So. 
C.  492;  1  Harr.  &  J.  Md.  156;  2  Johns.  Cas. 
N.  Y.  403 ;  2  Mass.  481 ;  1  Harr.  N.  J.  367. 466 ; 
3Gill&J.Md.64;seelPet.C.C.484;4Wash. 
C.  C.  317 ;  matters  arising  from  the  negligence 
of  the  plaintiff,  2  East,  305  ;  2  Bos.  &  P.  358 ;  6 
Term,  363 ;  or  from  irregularities  in  proceed- 
ing against  the  defendant.  2  Tidd,  Pract. 
1182;  3  Sharswood,  Blackst.  Ccmm.  £92;  3 
Yeates,  Penn.  389;  4  Yerg.  Tenn.  181;  1 
Green,  N.  J.  209;  1  Harr.  Del.  134. 

4.  In  those  states  in  which  the  bail  bond 
is  conditioned  to  abide  the  judgment  of  the 
court  as  well  as  to  appear,  some  of  the  acts 
above  mentioned  will  not  constitute  perform- 
ance. See  Recognizance.  The  plaintiff  may 
demand  from  the  sheriff  an  assignment  of  the 
bail  bond,  and  may  sue  on  it  for  his  own 
benefit.  Stat.  4  Anne,  c.  16,  §  20;  Watson, 
Sher.  99;  1  SoUon,  Pract.  126,  174;  6  Serg. 
&  R.  Penn.  545;  2  Jones,  No.  C.  353;  see  3 
M'Cord,  So.  C.  £74;  1  Bibb,  Ky.  434;  3 
Munf.  Va.  1£1 ;  unless  he  has  waived  his 
right  BO  to  do,  1  Caines,  N.  Y.  55  ;  or  has  had 
all  the  advantages  he  would  have  gained  by 
entry  of  special  bail.  4  Binn.  Penn.  344;  2 
Serg.  &  R.  Penn.'284 ;  5  id.  50.  See  1  Browne, 
Penn.  238,  250. 

As  to  the  court  in  which  suit  must  be 
brought,  see  4  M'Cord,  So.  C.  370 ;  1  Hill, 
So.  C.  604;  13  Johns.  N.  Y.  424;  9  id.  80; 
6  Serg.  &  R.  Penn.  543;  1  Ga.  315. 

The  remedy  is  by  scire  facias  in  Massachu- 
setts, New  Hampshire,  North  Carolina,  South 
Carolina,  Tennessee,  Texas,  and  Vermont. 
15  Pick.  Mass.  339;  2  N.  H.  359;  2  Hayw. 
No.  C.  223  ;  9  Yerg.  Tenn.  223 ;  2  Brev.  So. 
C.  84, 318 ;  21  Vt.  409 ;  22  id!.  249 ;  C  Tex.  337. 
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BAIL  COURT  (now  called  the  Prac- 
tice Court).  In  English  Lavr.  A  court  aux- 
iliary to  the  court  of  Queen's  Bench  at  West- 
minster, wherein  points  connected  more  par- 
ticularly with  pleading  and  practice  are 
argued  and  determined. 

It  hears  and  determines  ordinary  matters, 
and  disposes  of  common  motions.  Holthouse, 
Law  Diet. ;  Wharton,  Law  Diet.  2d  Lond.  ed. 

BAIIi  PIECE.  A  certificate  given  by  a 
judge  or  the  clerk  of  a  court,  or  other  person 
authorized  to  keep  the  record,  in  which  it  is 
certified  that  the  bail  became  bail  for  the 
defendant  in  a  certain  sum  and  in  a  par- 
ticular case.  It  was  the  practice,  formerly, 
to  write  these  certificates  upon  small  pieces 
of  parchment,  in  the  following  form: — 

In  the  Court  of ,  of  the  Term  of 

,  in  the  year  of  our  Lord , 

City  and  County  of  - 


Theuais  Thew  is  delivered  to  bail,  upon 
the  taking  of  his  body,  to  Jacobus  Vanzant, 

of  the  city  of ,  merchant,  and  to  John 

Doe,  of  the  same  city,  yeoman. 

Smith,  Jr.  f  At  the  suit  of 

Attor'y  for  Deft.    \        Philip  Caeswell. 

Taken  and  acknowledged  the  —  deiy  of — , 
A.D. ,  before  me.  D.  H. 

See  3  Blackstone,  Comm.  App. ;  1  Sellon, 
Pract.  139. 

BAILABLE  ACTION.  An  action  in 
which  the  defendant  is  entitled  to  be  dis- 
charged from  arrest  only  upon  giving  bond 
to  answer. 

BAILABLE  PROCESS.  Process  un- 
der which  the  sherifi'  is  directed  to  arrest  the 
defendant  and  is  required  by  law  to  dis- 
charge him  upon  his  tendering  suitable  bail 
as  security  for  his  appearance.  A  capias  ad 
respondendum  is  bailable ;  not  so  a  capias  ad 
satisfaciendum, 

BAILEE,  Contracts.  One  to  whom 
goods  are  bailed;  the  party  to  whom  per- 
sonal property  is  delivered  under  a  contract 
of  bailment. 

3.  His  duties  are  to  act  in  good  faith,  and 
perform  his  undertaking,  in  respect  to  the 
property  intrusted  to  him,  with  the  diligence 
and  care  required  by  the  nature  of  his  en- 
gagement. 

When  the  bailee  alone  receives  benefit  from 
the  bailment,  as  where  he  borrows  goods  or 
chattels  for  use,  he  is  bound  to  exercise  ex- 
traordinary care  and  diligence  in  preserving 
them  from  loss  or  injury.  Story,  Bailm. 
?  237 ;  Edwards,  Bailm.  164. 

When  the  bailment  is  mutually  beneficial 
to  the  parties,  as  where  goods  or  chattels  are 
hired  or  pledged  to  secure  a  debt,  the  bailee 
is  bound  to  exercise  ordinary  diligence  in 
preserving  the  property.  Edwards,  Bailm. 
223,  312 ;  Story,  Bailm.  ??  398,  399. 

3.  When  the  bailee  receives  no  benefit 
from  the  bailment,  as  where  he  accepts  goods, 
chattels,  or  money  to  keep  without  recom- 
pense, or  undertakes  gratuitously  the  per- 
formance of  some  commission  in  regard  to 


them,  he  is  answerable  only  for  the  use  of 
the  ordinary  care  which  he  bestows  upon  his 
own  property  of  a  similar  nature.  Edwards, 
Bailm.  66-74,  102-108:  Story,  Bailm.  U  65- 
67,  174-186. 

The  bailee  is  bound  to  redeliver  or  return 
the  property,  according  to  the  nature  of  his 
engagement,  as  soon  as  the  purpose  for  which 
it  was  bailed  shall  have  been  accomplished. 

He  cannot  dispute  his  bailor's  title.  Ed- 
wards, Bailm.  288,  289,  305,  535. 

4.  The  bailee  has  a  special  property  in  the 
goods  or  chattels  intrusted  to  him,  suflScient 
to  enable  him  to  defend  them  by  suit  against 
all  persons  but  the  rightful  owner.  The  de- 
positary and  mandatary  acting  gratuitously, 
and  the  finder  of  lost  property,  have  this 
right.     Edwards,  Bailm.  65,  57,  61. 

A  bailee  with  a  mere  naked  authority, 
having  a  right  to  remuneration  for  his  trouble, 
but  coupled  with  no  other  interest,  may  sup- 
port trespass  for  any  injury  amounting  to  a 
trespass  done  while  he  was  in  the  actual  pos- 
session of  the  thing.    4  Bouvier,  Inst.  n.  3608. 

5,  In  bailments  which  are  beneficial  to 
both  of  the  parties  to  the  contract,  the  bailee 
has  a  right  to  retain  the  thing  bailed  until 
the  object  df  the  bailment  has  been  accom- 
plished.    Id.  201,  309,  310,  355. 

A  bailee  for  work,  labor,  and  services,  such 
as  a  mechanic  or  artisan  who  receives  chat- 
tels or  materials  to  be  repaired  or  manufac- 
tured, has  a  lien  upon  the  property  tor  his 
services.  Id.  353-355.  Other  bailees,  inn- 
keepers, common  carriers,  and  warehouse- 
men, also,  have  a  lien  for  their  charges.  Id. 
307-309,  411-414,  547-552. 

BAILIE.  In  Scotch  Law.  An  officer 
appointed  to  give  infeitment.  • 

In  certain  cases  it  is  the  duty  of  tlie  sheriff,  as 
king's  baitie,  to  act:  generally,  any  one  may  be 
made  bailie  by  filling  in  bis  name  iu  the  precept  of 
sasine. 

A  magistrate  possessing  a  limited  criminal 
and  civil  jurisdiction.     Bell,  Diet. 

BAILIFF.  A  person  to  whom  some  au- 
thority, care,  guardianship,  or  jurisdiction  is 
delivered,  committed,  or  intrusted.  Spelman, 
Gloss. 

A  sherifi''8  officer  or  deputy.  1  Blackstone, 
Comm.  344. 

A  magistrate,  who  formerly  administered 
justice  in  the  parliaments  or  courts  of  France, 
answering  to  the  English  sherifls  as  men- 
tioned by  Braoton. 

There  are  still  bailiffs  of  particular  towns  in  Eng- 
land; as,  the  bailiff  of  Dover  Castle,  <&c.  j  otherwise, 
bailiffs  are  now  only  officers  or  stewards,  &g.;  as, 
bailies  of  liberties,  appointed  by  every  lord  within 
his  liberty,  to  serve  writs,  Ac;  bailiffs  errant  or 
itinerant,  appointed  to  go  about  the  country  for  the 
same  purpose;  sheriff's  bailiffs,  sheriff's  officers  to 
execute  writs;  these  are. also  aaXi^A  botind  bailiffs, 
because  they  are  usually  bound  in  a  bond  to  the 
sheriff  for  the  due  execution  of  their  office;  bailiffs 
of  court-baron,  to  summon  the  court,  &c. ;  bailiffs 
of  hvsbandry,  appointed  by  private  persons  to  col- 
lect their  rents  and  manage  their  estates;  water 
bailiffs,  oflScers  in  port  towns  for  searching  ships, 
gathering  tolls,  &,a.     Baoon,  Abr. 
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In  account  render.  A  person  who  has 
by  delivery  the  custody  and  administration 
of  lands  or  goods  for  the  benefit  of  the  owner 
or  bailor,  and  is  liable  to  render  an  account 
thereof.  Coke,  Litt.  271 ;  2Leonh.245 ;  Story, 
Eq.  Jur.  §  440. 

The  word  is  derived  from  the  old  French  haiUer, 
to  deliver,  and  originally  implied  the  delivery  of 
real  estate,  as  of  land,  woods,  a  house,  a  part  of  the 
fish  in  a  pond,  Ow.  21);  2  Leon.  194j  Keilw.  Hi  a, 
b;  37  Edw.  III.  a.  1 ;  10  Hen.  VII.  c.  aO;  but  was 
afterwards  e.\tended  to  goods  and  chattels.  Every 
bailiff  is  a  receiver,  but  every  receiver  is  not  a 
bailiff.  Hence  it  is  a  good  plea  that  the  defendant 
never  was  receiver,  but  as  bailiff.  18  Edw.  III.  16. 
Bee  Croke,  Eliz.  82,  83;  2  And.  62,  63;  96,97;  Fitz- 
herbert,  Nat.  Brev.  134  F;  8  Coke,  48  a,  b, 

3.  From  a  bailiff  are  required  administra- 
tion, care,  management,  skill.  He  is,  there- 
fore, entitled  to  allowance  for  the  expense  of 
administration,  and  for  all  things  done  in  his 
office  according  to  his  own  judgment  with- 
out the  special  direction  of  his  principal, 
and  also  for  casual  things  done  in  the  com- 
mon course  of  business,  1  Rolle,  Abr.  125, 
??  1,  7;  Coke,  Litt.  89  a;  Comyns,  Dig.  E 
12;  Brooke,  Abr.  Ace.  18;  but  not  for  things 
foreign  to  his  office.  Brooke,  Abr.  Ace.  26, 
88;  Plowd.  282  6,  14;  Comyns,  t)ig.  Aec.  E 
13;  Coke,  Litt.  172.  Wliereas  a  mere  re- 
ceiver, or  a  receiver  who  is  not  also  a  bailiff, 
is  not  entitled  to  allowance  for  any  expenses. 
Brooke,  Abr.  Ace.  18 ;  1  Rolle,  Abr.  119 ; 
Comyns,  Di§.  E  13 ;  1  Ball.  Penn.  340. 

3.  A  bailiff  may  appear  and  plead  for  his 
principal  in  an  assize;  "and  his  plea  com- 
mences" thus :  "  J.  S.,  bailiff  of  T.  N.,  comes," 
&c.,  not  "  T.  N.,  by  his  bailiff  J.  S.,  comes," 
&c.  Coke,  2d  Inst.  415;  Keilw.  117  6.  As 
•  to  what  matters  he  may  plead,  see  Coke,  2d 
Inst.  414. 

BAILIWICK.  The  jurisdiction  of  a 
sheriff  or  bailiff.    1  Blackstone,  Comm.  344. 

A  liberty  or  exclusive  jurisdiction  which 
was  exempted  from  the  sheriff  of  the  county, 
and  over  which  the  lord  appointed  a  bailiff, 
w^ith  such  powers  within  his  precinct  as  the 
under-sheriff  exercised  under  the  sheriff  of 
the  county.     Whiahaw,  Lex. 

BAILLEW  DE  FONDS.  In  Canadian 
Iiaw.     The  unpaid  vendor  of  real  estate. 

His  claim  is  subordinate  to  that  of  a  sub- 
sequent hypothecary  creditor  claiming  under 
a  conveyance  of  prior  registration,  1  Low.  C.  1, 
6 ;  but  is  preferred  to  that  of  the  physician  for 
services  during  the  last  sickness.  9  Low.  C. 
497.   See  7  Low.  C.  468 ;  9  id.  182;  10  id.  379. 

BAILMENT  (Fr.  bailler,  to  put  into  the 
hands  of;  to  deliver). 

A  delivery  of  something  of  a  personal 
nature  by  one  party  to  another,  to  be  held 
according  to  the  purpose  or  object  of  the 
delivery,  and  to  be  returned  or  delivered  over 
when  that  purpose  is  accomplished.  Prof. 
Joel  Parker,  MS.  Lect.  Dane  Law  School, 
Harvard  Coll.  1851. 

The  right  to  hold  may  terminate,  and  a  duty  of 
restoration  may  arise,  before  the  accomplishment 
of  the  purpose ;  but  that  does  not  necessarily  enter 


into  the  definition,  because  such  duty  of  restoration 
was  not  the  original  purpose  if  the  delivery,  but 
arises  upon  a  subsequent  contingency.  The  party 
delivering  the  thing  is  called  the  bailor;  the  party 
receiving  it,  the  bailee. 

Various  attempts  have  been  made  to  give  a  pre- 
cise definition  of  this  term,  upon  some  cf  which 
there  have  been  elaborate  criticisms,  see  Story, 
Bailm.  4th  ed.  g  2,  n-  1,  exemplifying  the  maxim, 
"Omnia  dejinitio  in  lege periculosa  est;"  but  the  one 
above  given  is  concise,  and  sufficient  for  a  general 
definition.     Prof.  Joel  Parker,  nbi  evpra. 

Some  of  these  definitions  are  here  given  as  illus- 
trating more  completely  than  is  possible  in  any 
other  way  the  elements  considered  necessary  to  a 
bailment  by  the  diflerent  authors  cited. 

A  delivery  of  a  thing  in  trust  for  some  special  ob- 
ject or  purpose,  and  upon  a  contract,  express  or 
implied,  to  conform  to  the  object  or  purpose  of  the 
trust.    Story,  Bailm.  g  2.    See  MerVm,  Jiepert.  Bail. 

A  delivery  of  goods  in  trust  upon  a  contract, 
either  expressed  or  implied,  that  the  ti-u£t  shall  be 
faithfully  executed  on  the  part  of  the  bailee.  2 
Blackstone,  Comm.  451.     See  id.  395. 

A  delivery  of  goods  in  trust  upon  a  contract,  ex- 
pressed or  implied,  that  the  trust  shall  be  duly 
executed,  and  the  goods  reslored  by  tbe  bailee  as 
soon  as  the  purposes  of  the  bailment  shall  be 
answered.     2  Kent,  Comm.  559. 

A  delivery  of  goods  on  a  condition,  express  or 
implied,  that  they  shall  be  restored  by  the  bailee  to 
the  bailor,  or  according  to  his  directions,  as  soon 
as  the  purpose  for  which  they  are  bailed  shall  be 
answered.     Jones,  Bailm.  1. 

A  delivery  of  goods  in  trust  on  a  contract,  either 
expressed  or  implied,  that  the  trust  shall  be  duly 
executed,  and  the  goods  redelivered  as  soon  as  the 
time  or  use  for  which  they  were  bailed  shall  have 
elapsed  or  be  performed.     Jones,  Bailm.  117. 

According  to  Story,  the  contract  does  not  neces- 
sarily imply  an  undertaking  to  redeliver  the  goods; 
and  the  first  definition  of  Jones  here  given  would 
seem  to  allow  of  a  similar  conclusion.  On  Ihe  other 
hand,  Blackstone,  although  his  definition  does  not 
include  the  return,  speaks  of  it  in  all  his  examples 
of  bailments  as  a  duty  of  the  bailee :  and  Kent  says 
that  the  application  of  the  term  to  cases  in  which 
no  return  ur  delivery  or  redelivery  to  the  owner 
or  his  agent  is  contemplated,  is  extending  the  defi- 
nition of  the  term  beyond  its  ordinary  acceptation 
in  the  English  law.  A  consignment  to  a  factor 
would  be  a  bailment  for  sale,  according  to  Story; 
while  according  to  Kent  it  would  not  be  included 
under  the  term  bailment. 

2.  Sir  William  Jones  has  divided  bail- 
ments into  five  sorts,  namely  :  depositum,  or 
deposit;  mandatum,  or  commission  without 
recompense ;  commodatum,  or  loan  for  use 
without  pay ;  pignori  acceptum,  or  pawn ; 
locatum,  or  hiring,  which  is  always  with  re- 
ward. -This  last  is  subdivided  into  locaiio  rei, 
or  hiring,  by  which  the  hirer  gains  a  tem- 
porary use  of  the  thing ;  locatio  operis  faciendi, 
wlien  something  is  to  be  done  to  the  thing 
delivered ;  locatio  operis  mercium  vekendarum, 
when  the  thing  is  merely  to  be  carried  from 
one  place  to  another.  Jones,  Bailm.  36.  See 
these  several  titles. 

A  better  general  division,  however,  for 
practical  purposes,  is  into  three  kinds.  First, 
those  bailments  which  are  for  the  benefit  of 
the  bailor,  or  of  some  person  whom  he  repre- 
sents. /Second,  those  for  the  benefit  of  the 
bailee,  or  some  person  represented  by  him. 
Third,  those  which  are  for  the  benefit  of 
both  parties. 
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There  are  three  degreea  of  care  and  dili- 
gence required  of  the  bailee,  and  three  degrees 
of  the  negligence  for  which  he  is  i;espon8ible, 
aooordiug  to  the  purpose  and  object  pf  the 
bailment,  as  shown  in  those  three  classes ; 
and  the  class  serves  to  designate  the  degree 
of  care,  and  of  the  negligence  for  which  he 
is  responsible.  Thus,  in  the  first  class  the 
bailee  is  required  to  exercise  only  slight  care, 
and  is  responsible,  of  course,  only  lor  gross 
neglect.  In  the  second  he  is  required  to 
exercise  great  care,  and  is  responsible  even 
for  slight  neglect.  In  the  third  he  is  required 
to  exefcise  ordinary  care,  and  is  responsible 
for  ordinary  neglect. 

There  is  a  supplementary  class,  founded 
upon  the  policy  of  the  law,  in  which  the 
bailee  is  responsible  for  loss  without  any 
neglect  on  his  part,  being  as  it  were,  with 
certain  exceptions,  an  insurer  of  the  safety 
of  the  thing  bailed.  Prof.  Joel  Parker,  MS. 
Leot.  in  the  Law  School  of  Ilarv.  Coll.  1851. 

3.  When  a  person  receives  the  goods  of  an- 
other to  keep  without  recompense,  and  he  acts 
in  good  faith,  keeping  them  as  his  own,  he  is 
not  answerable  for  their  loss  or  injury.  As 
he  derives  no  benefit  from  the  bailment,  he  is 
responsible  only  for  bad  faith  or  gross  negli- 
gence. Edwards,  Bailm.  35,  67-74  ;  17  Mass. 
479  ;  11  Mart.  La.  462 ;  38  Me.  55  ;  3  Mas. 
C.  C.  n. ;  2  C.  B.  877  ;  4  Nev.  &  M.  170 :  2  Ld. 
Raym.  913.  See  Story,  Bailm.  §  64;  6  C.  Rob. 
Adm.  316.  But  this  obligation  may  be  en- 
larged or  decreased  by  a  special  acceptance, 
2  Kent,  Comm.  565 ;  Story,  Bailm.  §  33  ; 
Willes,  118  ;  2  Ld.  Raym.  910  ;  3  Hill,  N.  Y. 
9  ;  7  id.  533  ;  and  a  spontaneous  offer  on  the 
part  of  the  bailee  increases  the  amount  of 
care  required  of  him.  2  Kent,  Comm.  565. 
Knowledge  by  the  bailee  of  the  character  of 
the  goods,  Jones,  Bailm.  38,  and  by  the 
bailor  of  the  manner  in  which  the  bailee  will 
keep  them,  38  Me.  55,  are  important  circum- 
stances. 

So  when  a  person  receives  an  article  and 
undertakes  gratuitously  some  commission  in 
respect  to  it,  as  to  carry  it  from  one  place  to 
another,  he  is  only  liable  for  its  injury  or  loss 
through  his  gross  negligence.  It  is  enough  if 
he  keep  or  carry  it  as  he  does  his  own  pro- 
perty. 6  C.  Rob.  Adm.  141 ;  3  Mas.  C.  C. 
132 ;  6  N.  II.  537 ;  1  Cons.  So.  C.  117 ;  Edwards, 
Bailm.  102-108. 

As  to  the  amount  of  skill  such  bailfee  must 
possess  and  exercise,  see  2  Kent,  Comm. 
509;  Story,  Bailm.  J§  174-178;  11  Mees.  & 
W.  Exch.  113;  5  Term,  143;  2  Ad.  &  B. 
256;  8  B.  Monr.  Ky.  415;  4  Johns.  N.  Y. 
84 ;  11  Wend.  N.  Y.  25  ;  7  Mart.  La.  460 ;  20 
id.  77  ;  3  Fla.  27  ;  and  more  skill  may  be  re- 
quired in  oases  of  voluntary  offers  or  special 
undertakings.     2  Kent,  Comm.  573. 

4.  The  borrower,  on  the  other  hand,  who 
receives  the  entire  benefit  of  the  bailment, 
must  use  extraordinary  diligence  in  taking 
care  of  the  thing  borrowed,  and  is  responsible 
for  even  the  slightest  neglect.  Edwards, 
Bailm.  138  ;  7  La.  253. 

He  must  apply  it  only  to  the  very  purpose 


for  which  it  was  borrowed,  2  Ld.  Rayna.  916  ; 
Story,  Bailm.  JJ  232,  233 ;  cannot  permit  any 
other  person  to  use  it,  1  Mod.  210  ;  cannot 
keep  it  beyond  the  time  limited.  Story,  Comm. 
I  257 ;  6  Mass.  104 ;  and  cannot  keep  it  as 
a  pledge  for  demands  otherwise  arising 
against  the  bailor.  2  Kent,  Comm.  574;  Ed- 
wards, Bailm.  141. 

In  the  third  class  of  bailments  under  the 
division  here  adopted,  the  benefits  derived 
from  the  contract  are  reciprocal :  it  is  advan- 
tageous to  both  parties.  In  the  case  of  a 
pledge  given  on  a  loan  of  money  or  (o  secure 
the  payment  of  a  debt,  the  one  party  gains  a 
credit  and  the  other  security  by  the  contract. 
And  in  a  bailment  for  hire,  one  parly  ac- 
quires the  use  of  the  thing  hailed  and  the 
other  the  price  paid  therefor :  the  advantage 
is  mutual.  So  in  a  bailment  for  labor  and 
services,  as  when  one  person  delivers  mate- 
rials to  another  to  be  manufactured,  the  bailee 
is  paid  for  his  services  and  the  owner  receives 
back  his  property  enhanced  in  value  by  the 
process  of  manufacture.  In  these  and  like 
cases  the  parties  stand  upon  an  equal  footing: 
there  is  a  perfect  mutuality  between  them. 
And  therefore  the  bailee  can  only  be  held  re- 
sponsible for  the  use  of  ordinary  care  and 
common  prudence  in  the  preservation  of  the 
property  bailed.  Edwards,  Bailm.  38,  39; 
13  Johns.  N.  Y.  211  ;  9  Wend.  N.  Y.  GO;  5 
Bingh.  217.     See  Hike  ;  Pledge. 

5.  The  depositary  or  mandatary  has  a 
right  to  the  possession  as  against  everybody 
but  the  true  owner,  Story,  Bailm.  |  93;  6 
Whart.  Penn.  418;  1  Dev.  N.  Y.  79;  2  id. 
327  ;  12  Ired.  No.  C.  74;  4  Eng.  L.  &  Eq. 
438 ;  see  12  Penn.  St.  229 ;  but  is  excused  if 
he  delivers  it  to  the  person  who  gave  it  to 
him,  supposing  him  the  true  owner,  17  Ala. 
216,  and  may  maintain  an  action  against  a 
wrong-doer.  3  Atk.  Ch.  44;  1  Wils.  8;  2 
Bulstr.  311;  1  Barnew.  &  Aid.  59;  2  Barnew. 
&  Ad.  817.  A  borrower  has  no  property  in 
the  thing  borrowed,  but  may  protect  his  pos- 
session by  an  action  against  the  wrong-doer. 
2  Bingh.  173 ;  7  Cow.  N.  Y.  752.  As  to  the 
property  in  case  of  a  pledge,  see  Pledge. 

In  bailments  for  storage,  for  hire,  the 
bailee  acquires  a  right  to  defend  the  property 
as  against  third  parties  and  strangers,  and 
is  answerable  for  loss  or  injury  oceasiouied 
through  his  failure  to  exercise  ordinary  care. 
See  Trespass  ;  Trover. 

As  to  the  lien  of  warehousemen  and  wharf- 
ingers for  their  charges  on  the  goods  siored 
with  them,  see  Lien,  and  Edwards,  Bailm. 
284,  297,  307. 

The  hire  of  things  for  use  transfers  a  spe- 
cial property  in  them  for  the  use  agreed  upon. 
The  price  paid  is  the  consideration  for  the 
use:  so  that  the  hirer  becomes  the  temporary 
proprietor  of  the  things  bailed,  and  has  the 
right  to  detain  them  from  the  general  owner 
for  the  term  or  use  stipulated  for.  It  is  a 
contract  of  letting  for  hire,  analogous  to  a 
lease  of  real  estate  for  a  given  term.  Ed- 
wards, Bailm.  309-338.     See  Hire. 

6.  In  a  general  sense,  the  hire  of  labor  and 
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services  is  the  essence  of  every  species  of  bail- 
ment in  which  a,  compensation  is  to  be  paid 
for  care  and  attention  or  labor  bestovred  upon 
the  things  bailed.  The  contracts  of  warehouse- 
men, carriers,  forwarding  and  commission 
merchants,  factors,  and  other  agents  who  re- 
ceive goods  to  deliver,  carry,  keep,  forward, 
or  sell,  are  all  of  this  nature,  and  involve  a 
hiring  of  services.  In  a  more  limited  sense, 
a  bailment  for  labor  and  services  is  a  con- 
tract by  which  materials  are  delivered  to  an 
artisan,  mechanic,  or  manufacturer  to  be 
made  or  wrought  into  some  new  form.  The 
title  to  the  property  here  remains  in  the 
party  delivering  the  goods,  and  th6  workman 
acquires  a  lien  upon  them  for  his  services  be- 
stowed upon  the  property.  Cloth  delivered 
to  a  tailor  to  be  made  up  into  a  garment,  a 
gem  or  plate  delivered  to  a  jeweller  to  be  set 
or  engraved,  a  watch  to  be  repaired,  may  be 
taken  as  illustrations  of  the  contract.  The 
owner,  who  does  not  part  with  his  title,  may 
come  and  take  his  property  after  the  work  has 
been  done ;  but  the  workman  has  his  lien  upon 
it  for  his  reasonable  compensation. 

The  duties  and  liabilities  of  common  car- 
riers and  innkeepers,  under  the  contract  im- 
plied by  law,  are  regulated  upon  principles 
of  public  policy,  and  are  usually  considered 
by  themselves.  5  Bingh.  217  ;  3  Hill,  N.  Y. 
488. 

Consult  Jones,  Edwards,  Story  on  Bail- 
ments ;  2  Kent,  Comm.  559  et  seq. ;  Parsons, 
Contracts. 

BAILOR.  He  who  bails  a  thing  to 
another. 

The  bailor  must  act  with  good  faith  towards 
the  bailee.  Story,  Bailm.  |§  74,  76,  77  ;  permit 
him  to  enjoy  the  thing  bailed  according  to 
contract ;  and  in  some  bailments,  as  hiring, 
warrant  the  title  and  possession  of  the  thing 
hired,  and,  probably,  keep  it  in  suitable  order 
and  repair  for  the  purpose  of  the  bailment. 
Story,  Bailm.  §?  ,383-392. 

BAIR-MAN.  In  Scotch  Law.  A  poor 
insolvent  debtor. 

BAIRN'S  PART.  In  Scotch  Law. 
Children's  part;  a  third  part  of  the  defunct's 
free  movables,  debts  deducted,  if  the  wife 
survive,  and  a  half  if  there  be  no  relict. 

BAL.S1NA.  A  large  fish,  called  by 
Blackstone  a  whale.  Of  this  the  king  had 
the  head  and  the  queen  the  tail  as  a  per- 
quisite whenever  one  was  taken  on  the  coast 
of  England.  Prynne,  Ann.  Reg.  127 ;  1  Black- 
stone,  Comm.  221. 

BALANCB.  The  amount  which  remains 
due  by  one  of  two  persons,  who  have  been 
dealing  together,  to  tlie  other,  after  the  settle- 
ment of  their  accounts. 

In  the  case  of  mutual  debts,  the  balance 
only  can  be  recovered  by  the  assignee  of  an 
inoolvent  or  the  executor  of  a  deceased 
person.  But  this  mutuality  must  have  existed 
at  the  time  of  the  assignment  by  the  insol- 
vent, or  at  the  death  of  the  testator. 

The  term  general  balance  is  sometimes  used 
to  signify  the  difference  which  is  due  to  a 


party  claiming  a  lien  on  goods  in  his  hands 
lor  work  or  labor  done,  or  money  expended 
in  relation  to  those  and  other  goods  of  the 
debtor.    3  Bos.  &  P.  485  ;  3  Esp.  2C8. 

BALANCB  SHBBT.  A  statement  made 
by  merchants  and  others  to  show  the  true 
state  of  a  particular  business.  A  balance 
sheet  should  exhibit  all  the  balances  of  de- 
bits and  credits,  also  the  value  of  merchan- 
dise, and  the  result  of  the  whole. 

BALDIO.  In  Spanish  Law.  Vacant 
land  having  no  particular  owner,  and  usually 
abandoned  to  the  public  for  the  purposes  of 
pasture.  The  word  is  supposed  to  be  de- 
rived from  the  Arabic  Bait,  signifying  a 
thing  of  little  value.  For  the  legislation  on 
this  subject,  see  Escriche,  Dice.  Raz. 

BALIXTS.  In  Civil  Law.  A  teacher; 
one  who  has  the  care  of  youth ;  a  tutor ; 
a  guardian.  DuCange,  Bajultis;  Spelman, 
Gloss. 

BALIVA  (spelled  also  Balliva).  Equi- 
valent to  Balivatus.  Balivia,  a  bailiwick ;  the 
jurisdiction  of  a  sheriff;  the  whole  district 
within  which  the  trust  of  the  sheriff  was  to 
be  executed.  Cowel.  Occurring  in  the  return 
of  the  sheriff,  non  est  inventus  in  balliva  mea 
(he  has  not  been  found  in  my  bailiwick); 
afterwards  abbreviated  to  the  simple  non  est 
inventus.     3  Blackstone,  Comm.  283. 

BALIVO  AMOVENDO  (L.  Lat.  for  re- 
moving a  bailiff).  A  writ  to  remove  a  bailiff 
out  of  his  office. 

BALLASTAGB.  A  toll  paid  for  the 
privilege  of  taking  up  ballast  from  the  bottcm 
of  the  port.  This  arises  from  the  property  in 
the  soil.     2  Chitty,  Comm.  Law,  16. 

BALNEARII  (Lat.).  Those  who  stole 
the  clothes  of  bathers  in  the  public  baths.  4 
Blackstone,  Comm.  239  ;  Calvinus,  Lex. 

BAN.  In  Old  English  and  Civil  Law. 
A  proclamation  ;  a  public  notice ;  the  an- 
nouncement of  an  intended  marriage.  Cowel. 
An  excommunication  ;  a  curse,  publicly  pro- 
nounced. Proclamation  of  silence  made  by 
a  crier  in  court  before  the  meeting  of  cham- 
pions in  combat.  Cowel.  A  statute,  edict, 
or  command  ;  a  fine,  or  penalty. 

An  open  field;  the  outskirts  of  a  village;  a 
territory  endowed  with  certain  privileges. 

A  summons:  as,  arriere  ban.  Spelman, 
Gloss.   . 

In  French  Law.  The  right  of  announcing 
the  time  of  mowing,  reaping,  and  gathering 
the  vintage,  exercised  by  certain  seignorial 
lords.     Guyot,  Rip.  Univ. 

BANALITY.  In  Canadian  Law.  The 
right  by  virtue  of  which  a  lord  suljects  his 
vassals  to  grind  at  his  mill,  bake  at  his  oven, 
etc.  Used  also  of  the  region  within  which 
this  right  applied.  Guyot,  B^p.  Univ.  It 
prevents  the  erection  of  a  mill  within  the 
seignorial  limits,  1  Low.  C.  31,  whether  steam 
or  water.     3  Low.  C.  1. 

BANC  (Fr.  bench).  The  seat  of  judg- 
ment: as,  banc  le  roy,  the  king's  bench  ;  banc 
le  common  pleas,  the  bench  of  common  pleas. 
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The  meeting  of  all  the  judges,  or  such  as 
may  form  a  quorum:  as,  the  court  sit  in  banc. 
3uwel.     See  Bank. 

BANCI  NARRATORES.  In  Old 
Bnglisb  La-w.  Advocates  ;  countors  ;  Ser- 
jeants. Applied  to  advocates  in  the  com- 
mon pleas  courts.  1  Blackstone,  Comm.  24 ; 
Dowel. 

BANCUS  (Lat.).  A  bench  ;  the  seat  or 
bench  of  justice  ;  a  stall  or  table  on  which 
;oods  are  exposed  for  sale.  Often  used  for 
the  court  itself. 

A  full  bench,  when  all  the  judges  are  pre- 
sent.    Cowel ;  Spelman,  Gloss. 

The  English  court  of  common  pleas  was 
formerly  called  Bqncus.  Viner,  Abr.  Courts 
[M).     See  Bench;  Common  Bench. 

BANCUS  REGIS  (Lat.).  The  king's 
bench ;  the  supreme  tribunal  of  the  king 
ifter  parliament.  3  Sharswood,  Blaokst. 
Oomm.  41. 

In  banco  regis,  in  or  before  the  court  of 
king's  bench. 

The  king  has  several  times  sat  in  his  own 
person  on  the  bench  in  this  court,  and  all  the 
proceedings  are  said  to  be  coram  rego  ipso 
[before  the  king  himself).  Still,  James  I.  was 
not  allowed  to  deliver  an  opinion  although 
sitting  in  banco  regis.  Viner,  Abr.  Courts 
'II  L) ;  3  Blackstone,  Comm.  41 ;  Coke, 
Litt.  71  C. 

BANDIT.  Amanoutlawed;  oneunderban. 

BANE.  A  malefactor.  Bracton,  1.  1,  t. 
3,  c.  1. 

BANISHMENT.  In  Criminal  Law.  A 
punishment  inflicted  upon  criminals,  by  com- 
oelling  them  to  quit  a  city,  place,  or  country 
for  a  specified  period  of  time,  or  for  life.  See 
1  Diill.  Penn.  14. 

BANK  (Anglicized  form  of  bancus,  a 
jench).     The  bench  of  justice. 

Sittings  in  bank  (or  banc).  An  oiEcial  meet- 
ing of  four  of  the  judges  of  a  common-law 
iourt.     Wharton,  Lex.  2d  Lend.  ed. 

Used  of  a  court  sitting  for  the  determination  of 
aw  points,  as  distinguished  from  nhi priiiB  sittings 
;o  determine  facts.  3  Sharswood,  Blaclist.  Comm. 
!8,  n. 

Bank  le  Roy.  The  king's  bench.  Finch, 
L98. 

In  Commercial  La-w.  A  place  for  the 
ieposit  of  money. 

An  institution,  generally  incorporated, 
luthorized  to  receive  deposits  of  money,  to 
end  money,  and  to  issue  promissory  notes, — 
isually  known  by  the  name  of  bank  notes, — or 
io  perform  some  one  or  more  of  these  functions. 

It  was  the  custom  of  the  early  money-changers 
0  transact  their  business  in  public  places,  at  the 
loors  of  churches,  at  markets,  and,  among  the  Jews, 
n  the  temple  (Mark  xi.  15).  They  used  tables  or 
)enches  for  their  convenience  in  counting  and  as- 
lorting  their  coins.  The  table  so  used  was  called 
mnche,  and  the  traders  themselves,  bankers,  or 
}enchers.  In  times  still  more  ancient,  their  benches 
vere  called  cambu,  and  they  themselves  were  called 
■ambiators.     DuCange,  Cambii. 

Banks  are  said  to  be  of  three  kinds,  viz. : 


of  deposit,  of  discount,  and  of  circulation: 
they  generally  perform  all  these  operations. 
See  U.  S.  Dig. 

BANK  ACCOUNT.  A  fund  which 
merchants,  traders,  and  others  have  deposited 
into  the  common  cash  of  some  bank,  to  be 
drawn  out  by  checks  from  time  to  time  as 
the  owner  or  depositor  may  require. 

The  statement  of  the  amount  deposited 
and  drawn,  which  is  kept  in  duplicate,  one 
in  the  depositor's  bank  book  and  the  other 
in  the  books  of  the  bank. 

BANK  NOTE.  A  promissory  note,  pay- 
able on  demand  to  the  bearer,  made  and  is- 
sued by  a  person  or  persons  acting  as  bankers 
and  authorized  by  law  to  issue  such  notes. 

3.  For  many  purposes  they  are  not  looked 
upon  as  common  promissory  notes,  and  as  such 
mere  evidences  of  debt,  or  security  for  money. 
In  the  ordinary  transactions  of  business  they 
are  recognized  by  general  consent  as  cash. 
The  business  of  issuing  them  being  regu- 
lated by  law,  a  certain  credit  attaches  to  them, 
that  renders  them  a  convenient  substitute  for 
money.     2  Hill,  N.  Y.  241 ;  1  id.  13. 

The  practice  is,  therefore,  to  use  them  as 
money;  and  they  are  a  good  tender,  unless 
objected  to.  9  Pick.  Mass.  542 ;  7  Johns. 
N.  Y.  476 ;  8  Ohio,  160  ;  11  Me.  475 ;  5  Yerg. 
Tenn.  190  ;  6  Ala.  N.  s.  226.  See  3  Ilalst. 
N.  J.  172 ;  4  N.  H.  200 ;  4  Dev.  &  B.  No.  C. 
435.  They  pass  under  the  word  "money" 
in  a  will,  and,  generally  speaking,  they  are 
treated  as  cash.  10  Johns.  N.  Y.  115;  7  id. 
476;  6  Hill,  N.  Y.  340.  When  payment  is 
made  in  bank  notes,  they  are  treated  as  cash 
and  receipts  are  given  as  for  cash.  1  Ohio, 
189,  524;  15  Pick.  Mass.  177;  5  Gill  &.  J.  Md. 
158;  3  Hawks.  Tenn.  328;  5  J.  J.  Marsh. 
Ky.  643;  12  Johns.  N.  Y.  200;  9  id.  120; 

10  id.  144;  1  Johns.  Ch.  N.  Y.  231;  1 
Schoales  &  L.  Ch.  Ir.  318,  310 ;  11  Ves.  Ch. 
662;  1  Roper,  Leg.  3.  It  has  been  held  that  the 
payment  of  a  debt  in  bank  notes  discharges 
the  debt.  1  Watts  &  S.  Penn.  92;  II  Ala. 
280.  See  13  Wend.  N.  Y.  101;  11  Vt.  516; 
9  N.  H.  365 ;  2  Hill,  So.  C.  509 ;  Story, 
Notes  ;  Edwards,  Bills.  See  Payment.  The 
weight  of  authority  is  against  the  doctrine 
of  the  extinguishment  of  a  debt  by  the  de- 
livery of  bank  notes  which  are  not  paid, 
when  duly  presented,  in  reasonable  time. 
But  it  is  undoubtedly  the  duty  of  the  person 
receiving  them  to  ascertain  as  soon  as  possible 
their  value,  by  presenting  them  for  payment. 

11  Wend.  N.  Y.  9 ;  13  Wend.  N.  Y.  101 ; 
11  Vt.  516;  9  N.  H.  365;  10  Wheat.  333; 
6  Mass.  182 ;  18  Barb.  N.  Y.  545. 

Bank  notes  are  governed  by  the  rules  ap- 
plicable to  other  negotiable  paper.  They  are 
assignable  by  delivery.  Rep.  temp.  Hardw. 
53  ;  9  East,  48  ;  4  id.  510;  Dougl.  23G.  The 
holder  of  a  note  is  entitled  to  payment,  and 
cannot  be  affected  by  the  fraud  of  a  former 
holder,  unless  he  is  proved  privy  to  the  fraud. 
1  Burr.  452 ;  4  Rawle,  Penn.  185 ;  13  East, 
135  ;  Dane,  Abr.  Index ;  Powell,  Mort.  In- 
dex ;  U.  S.  Dig. ;  Bouvier,  Inst.     The  bonlf 
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fide  holder  who  has  received  them  for  vstlue 
is  protected  in  their  possession  even  against 
a  real  owner  from  whom  they  have  been 
stolen.  Payment  in  forged  bank  notes  is  a 
nullity.  2  Hawks,  No.  C.  326;  3  id.  568; 
3  Penn.  St.  330;  5  Conn.  71.  But  where  the 
bank  itself  receives  notes  purporting  to  be 
its  own,  and  they  are  forged,  it  is  otherwise. 
10  Wheat.  333.  See  6  Barnew.  &  C.  373. 
If  a  note  be  cut  in  two  for  transmission  by 
mail,  and  one  half  be  lost,  the  bond  fide  holder 
of  the  other  half  can  recover  the  whole 
amount  of  the  note.  6  Wend.  N.  Y.  378 ; 
6  Munf.  Va.  166;  4  Rand.  Va.  186. 

3.  At  common  law,  i),3  choses  in  action, 
bank  notes  could  not  be  taken  on  execution. 
Cunningham,  Bills,  537;  Hardw.  Cases,  53; 
1  Archbold,  Pract.  258  ;  9  Croke,  Eliz.  746. 
The  statute  laws  of  the  several  states  have 
modified  the  common  law  in  this  respect,  and 
in  many  of  them  they  can  be  taken  on  execu- 
tion. This  is  the  case  in  New  York  ;  but  they 
are  not  to  be  sold.  10  Barb.  N.  Y.  157,  596. 
Consult  Story,  BUli ;  Story,  Notes;  Parsons, 
Notes  and  Bills;  Byles,  Bills,  Sharswood's 
edition. 

BANKABLE.  In  Mercantile  Law. 
Bank  notes,  checks,  and  other  securities  for 
money  received  as  cash  by  the  banks  in  the 
place  where  the  word  is  used. 

Thus,  the  banks  of  New  York  City  receive  on  de- 
posit, or  in  payment  of  bills  and  notes,  all  the  bank 
notes  issued  by  the  various  banks  of  the  city,  and 
also  those  of  the  neighboring  county  banks  which 
have  provided  for  the  redemption  of  their  notes  in 
the  city,  as  the  banks  in  Brooklyn,  Jersey  City,  and, 
with  few  exceptions,  those  of  the  Hudson  River 
towns.  They  jilso  receive  checks  drawn  on  the 
city  banks.  This  description  of  currency  is,  there- 
fore, said  to  he  bankable  or  current,  to  distinguish  it 
from  the  notes  of  distant  banks,  which  are  said  to 
be  unourrenfc.  See  Curbest  and  U.ncukrent.  It 
is  usual  in  interior  cities  for  the  banks  to  treat  as 
current  funds  other  than  thp  issues  of  the  banks 
of  their  own  place.  Thus,  in  Cincinnati  the  notes 
of  all  Ohio  banks,  as  well  as  those  of  Kentucky  and 
Indiana,  are  treated  as  bankable  funds.  The  word 
is  also  sometimes  applied  to  promissory  notes  and 
bills  of  exchange  in  high  credit,  thereby  denoting 
that  they  will  be  discounted  by  the  bank^. 

BANKER'S  NOTE.  A  promissory  note 
given  by  a  private  banker  or  banking  insti- 
tution not  incorporate,  but  resembling  a  bank 
note  in  all  other  respects.  6  Mod.  29 ;  3  Chitty, 
Comm.  Law,  590 ;  1  Leigh,  Nisi  P.  338. 

BANKRUPT.  A  trader  who  secretes 
himself  or  does  certain  other  acts  tending  to 
defraud  his  creditors.  2  Blaokstone,  Comm. 
471. 

A  person  who  has  done  or  suffered  to  be 
done  some  act  to  be  which  is  by  law  declared 
to  be  an  act  of  bankruptcy. 

A  broken-up  or  ruined  trader.  3  Stor.  C. 
C.  453. 

As  employed  in  the  English  law,  the  bankrupt 
must  have  been  a  trader.  As  used  iij  Amerioaij 
law,  the  distinction  between  a  bankrupt  and  an  in- 
solvent is  not  generally  regarded,  and  was  expressly 
abrogated  by  the  act  of  Congress.  Aug.  19,  1841 
But  see  5  Hill,  N.  Y.  329-371 ;  4  N.  Y.  283;  2  Kent,' 
Comm.  390-394.     See  Ihsolvency. 


BANKRUPT  LAAArS.  Laws  relating  to 
bankruptcy. 

2.  The  English  Bankrupt  Lairg,  which  origin- 
ated with  the  statute  34  &  35  JHenry  VIII.  c.  4, 
were  first  mainly  directed  against  the  criminstl 
frauds  of  traders.  The  bankrupt  was  treated  as  a 
criminal  offender ;  and,  formerly,  the  not  duly  sur- 
rendering his  property  under  a  commission  of  bank- 
ruptcy, when  summoned,  was  a  capital  felony.  Thj 
bankrupt  laws  are  now,  and  have  for  some  time  past 
been,  regarded  as  a  connected  system  of  civil  legis^ 
latiun,  having  the  double  object  of  enforcing  a  com- 
plete discovery  and  equitable  distribution  of  the 
property  of  an  insolvent  trader,  and  of  conferring 
on  the  trader  the  reciprocal  advantage  of  security 
of  person  and  a  discharge  from  all  claims  of  hi^ 
creditors.  By  the  General  Bankrupt  Act  (6  Geo. 
IV.  c.  16)  the  former  statutes  were  consolidated  and 
many  important  alterations  introduced.  A  subse- 
quent statute,  1  &  2  Will.  IV.  c.  66,  changed  thp 
mode  of  proceeding  by  constituting  a  Court  of 
Bankruptcy,  and  removing  the  jurisdiction  of  bankr 
rupt  cases  in  the  first  instance  from  the  Court  of 
Chuncery  to  that  of  Bankruptcy,  reserving  only  an 
appeal  from  that  court  to  the  lord  cbancellor  as  to 
matters  of  law  and  equity  and  questions  of  evi- 
dence; and  other  important  alterations  were  intro- 
duced. Xbis  statute  was  followed  by  the  6  &  6 
Will.  IV.  c.  29,  and  by  the  6  A  6  Vict.  c.  122,  which 
further  m(;dified  the  law  and  the  organization  of  the 
courts.  The  numerous  statutes  relating  to  bank- 
ruptcy were  again  consolidated  by  the  Bankrupt 
Law  Consolidation  Act  (1849);  and  this  has  been 
amended  in  a  few  particulars  by  the  15  k  16  Vict.  c. 
77,  and  by  the  Bankruptcy  Act,  1854.  These  three 
acts  embody  the  actual  law  applicable  directly  to 
bankrupts  and  to  their  estates.  £ng.  Cyc.  l)iv. 
Arts  &  Sc.  h.  t. 

3.  By  the  Scotch  system,  as  modified  in  1783,  the 
management  of  the  estate  is  given  to  the  creditors 
upon  sequestration,  and  it  is  only  where  they  re- 
quire the  aid  of  the  court,  or  an  appeal  is  taken 
from  their  determinations,  that  resort  is  had  to  ju- 
dicial proceedings.  By  recent  amendments  of  the 
law  (l$5f)),  the  remedy  is  extended  to  apply  to  every 
class  of  debtors.  There  is  also  a  remedy  given  the 
debtor  to  obtain  a  discharge  from  liability  of  the 
person  upon  relinquishing  his  property. 

The  French  Bankrupt  Law  (law  of  18.18)  d<s- 
dares  that  all  tradprs  who  stop  pajmept  pre  in  a 
state  of  insolvency.  Traders  are  required  imme- 
diately to  register  the  fact  that  thsy  have  stppped 
payment  in  the  Tribunal  of  Commerce,  and  file  their 
balance  sheet;  and  a  decree  of  insolvency  is  de- 
clared by  the  tribunal  upon  the  trader's  declara- 
tion or  on  application  of  creditors.  Prior  volun- 
tary conveyances  and  mortgages,  pledges,  Ac.  for 
antecedent  debts,  are  void,  and  all  subsequent  deeds 
to  those  having  notice  are  voidable.  The  former 
French  law  (Cojje  of  1807)  is  still  important,  as 
being  the  basis  of  the  system  in  many  other  conti- 
nental nations.     See  Insolvency. 

BANKRUPTCY.  The  state  or  condi- 
tion of  a  bankrupt.     See  Insolvency. 

BANLEUCA.  A  certain  space  surround- 
ing towns  pr  cities,  distinguished  by  peculiar 
privileges.  Spelman,  Gloss.  It  is  the  same 
as  the  French  banlieue. 

BANLIEU.  In  Canadian  Law.  ^e^ 
Banleuca. 

BANNERET.  A  degree  of  honor  next 
after  a  baron's,  when  conferred  by  the  king ; 
otherwise,  it  ranlis  after  a  baronet.  1  BlacK- 
stone,  Cpmip.  403. 

BANNITUS.  One  outlawed  or  banished. 
C3'lyinus,  Le^, 
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BANNUM.     A  ban. 

BANS  OF  MATRIMONY.  Public  no- 
tice or  proclamation  of  a  matrimonial  con- 
tract, and  the  intended  celebration  of  the 
m&rriage  of  the  parties  in  pursuance  of  such 
contract,  to  the  end  that  persons  objecting  to 
the  same  may  have  an  opportunity  to  de- 
clare such  objections  before  the  marriage  is 
solemnized.     Pothier,  Du  Mariage,  p.  2,  c.  2. 

BAR.  To  Actions.  A  perpetual  destruc- 
tion of  the  action  of  the  plaintifc 

It  is  the  exceptio  peremptoria  of  the  ancient 
authors.  Coke,  Litt.  303  b;  Stephen,  Plead.  App. 
xxviii.  It  is  alw.iys  a  perpetual  destruction  of 
the  particular  action  to  which  it  is  a  bar,  Doctriiia 
Plac.  xxiii.  §  1,  p.  129;  and  it  is  set  up  only  by  a 
^lea  to  the  action,  or  in  chief.  But  it  does  not 
always  operate  as  a  permanent  obstacle  to  the 
plai^itiff^s  right  of  auction.  He  may  have  good 
cause  for  an  action,  though  not  for  the  action  which 
he  has  brought :  so  that,  although  that  paHicular 
action,  or  any  one  like  it  in  nature  and  based  on 
the  same  allegations,  is  forever  barred  by  a  well- 
pleaded  bar,  'find  a  decision  thereon  in  the  defend- 
ant's favor,  yet  where  the  plaintiff's  difficulty  really 
is  that  he  has  misconceived  his  action,  and  advan- 
tage thereof  be  taken  under  the  general  issue 
(which  is  in  bar),  he  may  still  bring  his  proper 
action  for  the  same  cause.  Gould,  Plead,  c.  v. 
§  137;  6  Uoke,  7,  8.  Nor  is  final  judgment  on  a 
demurrer,  in  such  a  case,  a  bar  to  the  proper  action, 
subsequently  brought.  Gould,  Plead,  c.  ix.  §  46. 
And  where  a  plaintiff  in  one  action  fails  on  demurrer, 
from  the  omission  of  an  essential  allegation  in  his 
declaration,  which  allegation  is  supplied^  in  the 
second  suit,  the  judgment  in  the  first  is  no  bar  to 
the  second;  for  the  merits  shown  in  the  second 
d'eolarati  >n  were  not  decided  in  the  first.  Gould, 
Plead,  c.  ix.  J  45;  c.  v.  |  158. 

Another  instano3  of  what  is  called  a  temporary 
bar  is  a  plea  (by  executor,  &c.)  of  plene  adminis- 
tMuit,  which  is  a  bar  until  it  appears  that  more 
goods  come  into  his  hands;  and  then  it  ceases  to 
be  a  bar  to  that  suit,  if  true  before  its  final  determi- 
nation, or  to  a  new  suit  of  the  same  nature.  "  Doc- 
irinn  Piac.  c.  xxiii.  §  1,  p.  130;  4  East,  508. 

3.  Where  a  person  is  bound  in  any  action, 
real  or  personal,  by  judgment  on  demurrer, 
confession,  or  verdict,  he  is. barred,  that  is, 
debarred,  as  to  that  or  any  other  action  of  the 
like  nature  or  degree,  from  the  same  thing 
forever.  But  the  effect  of  such  a  bar  is  differ- 
ent in  personal  and  real  ai3tions. 

In  •person'il  actions,  as  in  debt  or  account, 
trover,  replevin,  and  for  torts  generally  (and 
all  personal  actions),  a  recovery  by  the  plain- 
tiff is  a  perpetual  bar  to  another  action  for 
the  same  matter.  He  has  had  one  recovery. 
Boctriiia  Plac.  c.  Ixviii.J  l,p.412.  So  where 
a  defendant  has  judgment  against  the  plain- 
tiff, it  is  a  perpetual  bar  to  another  action  of 
like  nature  for  the  same  cause  {like  nature 
being  here  used  to  save  the  cases  of  a  mis- 
conceived action  or  an  omitted  averment, 
where,  as  above  stated,  the  bar  is  not  perpe- 
tual). And  inasmuch  as,  in  personal  actions, 
all  are  of  the  same  degree,  a  plaintiff  against 
whom  judgment  has  passed  cannot,  for  the  sub- 
ject thereof,  have  an  action  of  a  higher  nature  ; 
therefore  he  generally  has  in  such  actions  no 
retnedy  (no  manner  of  avoiding  the  bar  of 
such  a  judgment)  except  by  taking  the 
proper  8t<}ps  to  reverse  the  very  judgment  it- 


self (by  writ  of  error,  or  by  appeal,  as  the 
case  may  be),  and  thus  taking  away  the  bar 
by  taking  away  the  judgment.  6  (Joke,  7,  8. 
(For  occasional  exceptions  to  this  rule,  see 
authorities  above  cited.) 

3.  In  real  actions,  if  the  plaintiff  be  barred 
as  above  by  judgment  on  a  verdict,  demurrer, 
confession,  etc.,  he  may  still  have  an  action 
of  a  higher  nature,  and  try  the  same  right 
again.  Lawes,  Plead.  39,  40;  Stearns,  Real 
Act.  See,  generally.  Bacon,  Abr.  Abatement, 
n. ;  Plea  in  bar;  3  East,  346-366. 

In  Practice.  A  particular  part  of  the 
court-rOom. 

As  thus  applied,  and  secondarily  in  various  wayS, 
it  takes  its  name  fri/m»the  actual  bar,  or  enclosing 
rail,  which  originally  divided  the  bench  frcm  the 
rest  of  the  room,  as  well  as  from  that  bar,  or  rail, 
which  then  divided,  and  now  divides,  the  space 
inchiding  the  bmch,  and  the  place  which  law3'eTS 
occupy  in  attending  on  and  conducting  trials,  from 
the  body  of  the  court-room.  Those  who,  as  advo- 
cates or  counsellors,  a]ip6ared  as  apcahers  in  court, 
were  said  to  be  "called  to  the  bar,"  that  is,  called 
to  appear  in  presence  of  the  court,  as  toi  rister.s,  or 
persons  who  stay  or  attend  at  the  bar  of  court. 
Kichardson,  Diet.  Barrister.  By  a  natural  tran- 
sition, a  secondary  use  of  the  word  was  applied  to 
the  pereone  who  were  so  called,  and  the  advocate's 
were,  as  a  class,  called  "the  bar."  And  in  this 
country,  since  attorneys",  as  well  as  counsellors,  ap- 
pear in  court  to  conduct  causes,  the  members  of  the 
legal  profession,  generally,  are  called  the  bar. 

The  court,  in  its  strictest  sense,  sitting  in 
full  term. 

Thus,  a  civil  case  of  great  consequence  was  not 
left  to  be  tried  at  niai  prine,  but  was  tried  at  the 
"  bar  of  the  court  itself,"  at  Westminster.  3  Black- 
stone,  Comm.  352.  So  a  criminal  trial  for  a  capital 
offence  was  had  "at  bar,"  4  Blackstone,  Comm. 
851 ;  and  in  this  sense  the  term  at  bar  is  still  used. 
It  is  also  used  in  this  sense,  with  a  shade  of  differ- 
ence (as  not  distinguishing  niai  prins  from  full 
term,  but  as  applied  to  any  term  of  the  court),  when 
a  person  indicted  for  crime  is  called  "the  prisoner 
at  the  bar,"  or  is  said  to  stand  at  the  bar  to  plead 
to  the  indictment.  See  Merlin,  Expert.  Barreau;  1 
Dupih,  Prof.  d^Av.  451. 

In  Contracts.  An  obstacle  or  opposition. 
Thus,  relationship  within  the  prohibited  de- 
grees, or  the  fact  that  a  person  is  already 
married,  is  a  bar  to  marriage. 

BAR  FEE.  In  English  Law.  A  fee 
taken  by  the  sheriff,  time  out  of  mind,  for 
every  prisoner  who  is  acquitted.  Bacon,  Abr. 
Extortion. 

BARAGARIA  (Span.).    A  coiicubine. 

BARBIOANA&E.  Money  paid  to  sup- 
port a  barbican  or  watch-tower. 

6ARGAIN  AND  SALE.  A  contract 
or  bargain  by  the  owner  of  land,  in  considera- 
tion of  money  or  its  equivalent  paid,  to  sell 
land  to  another  person,  called  the  bargainee, 
whereupon  a  use  arises  in  favor  of  the  latter, 
to  whom  the  seisin  is  transferred  by  force  of 
the  statute  of  uses.  2  Washburn,  Real  Prop. 
128. 

Thia  is  a  very  common  form  Of  conveyance  in 
the  United  States.  In  consequence  of  the  considera- 
tion jiaid,  and  the  bargain  made  by  the  vendor,  of 
which  thie  conveyance  was  evidence,  a  use  was 
raised  at  once  in  the  bargainee.     To  this  use  the 
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statute  of  uses  transferred  and  annexed  the  seisin, 
whereby  a  complete  estate  became  vested  in  the 
bargainee.     2  Washburn,  Keal  Prop.  128  et  seq. 

3.  All  things,  for  the  most  part,  that  may 
be  granted  by  any  deed  may  be  granted  by 
bargain  and  sale,  and  an  estate  may  be 
created  in  fee,  for  life  or  for  years.  2  Coke, 
54 ;  Dy.  309. 

There  must  have  been  a  valuable  considera- 
tion, 2  Washburn,  Real  Prop.  130;  5  Ired.  No. 
C.  30  ;  7  Vt.  522 ;  13  B.  Monr.  Ky.  30;  9  Ala. 
410;  1  Harr.  &  J.  Md.  527;  1  Watts  &  S. 
Penn.  395 ;  16  Johns.  N.  Y.  515  ;  1  Cow.  N. 
Y.  622  ;  Croke,  Car.  529  ;  1  Cruise,  Dig.  107 ; 
though  it  need  not  be  expressed.  10  Johns. 
N.  Y.  456.   See  2  Washburn,  Real  Prop.  134; 

1  Sandf.  Ch.  N.  Y.  259  ;  4  Den.  N.  Y.  201 ;  19 
Wend.  N.  Y.  339  ;  7  Vt.  522 ;  1  Penn.  486 ;  1 
Mo.  553  ;  2  Ov.  Tenn.  261. 

The  proper  and  technical  words  to  denote 
a  bargain  and  sale  are  bargain  and  sell;  but 
any  other  words  that  are  sufficient  to  raise  a 
use  upon  a  valuable  consideration  are  suffi- 
cient, 2  Wood,  Conv.  15 ;  as,  for  example, 
make  over  and  grant,  3  Johns.  N.  Y.  484 ; 
release  and  assign.     8  Barb.  N.  Y.  463.     See 

2  Washburn,  Real  Prop.  620;  Sheppard, 
Touchst.  222. 

3.  As  to  whether  an  estate  infuturo  may 
be  conveyed  by  deed  of  bargain  and  sale,  see 
18  Pick.  Mass.  397  ;  22  id.  376 ;  32  Me.  329 ; 
1  id.  271 ;  1  Conn.  354;  15  N.  H.  381 ;  23  Vt. 
000 ;  5  Ired.  No.  C.  31 ;  1  Johns.  Cas.  N.  Y. 
93 ;  »  Smith,  Lead.  Cas.  5th  Hare  &  W.  ed. 
451 ;  Gilbert,  Uses,  Sugd.  ed.  163  ;  2  Wash- 
burn, Real  Prop.  123,  124. 

Consult  Gilbert  on  Uses,  Sugden's  edition; 
Washburn  on  Real  Property  ;  Cruise,  Digest, 
Greenleaf's  ed. 

BARGAINEE.  The  grantee  of  an  estate 
in  a,  deed  of  bargain  and  sale.  The  person 
to  whom  property  is  tendered  in  a  bargain. 

BARGAINOR.  The  person  who  makes 
a  bargain  ;  he  who  is  to  deliver  the  property 
and  receive  the  consideration. 

BARO.    A  man,  whether  slave  or  free. 

Si  quis  homicidium  perpetraverit  in  barone 
libra  seu  servo,  if  any  one  shall  have  perpe- 
trated a  murder  upon  any  man,  slave  or  free. 
A  freeman  or  freedman ;  a '  strong  man ;  a 
hired  soldier;  a  vassal;  a  feudal  client. 

Those  who  held  of  the  king  immediately  were 
called  barons  of  the  king. 

A  man  of  dignity  and  rank  ;  a  knight. 

A  magnate  in  the  church. 

Ajudge  in  the  exchequer  [baro  scaccarii). 

The  first-born  child. 

A  husband. 

The  word  is  said  by  Spelman  to  have  been 
used  more  frequently  in  its  latter  sense. 
Spelman,  Gloss. 

It  is  quite  easy  to  trsice  the  history  of  haro,  from 
meaning  simply  man,  to  its  various  derived  signifi- 
cations. Denoting  a  man,  one  who  possessed  the 
manly  qualities  of  courage  and  strength  would  be 
desirable  as  a  soldier,  or  might  misuse  them  as  a 
robber.  One  who  possessed  them  in  an  eminent 
degree  would  be  the  man;  and  hence  baro,  in  its 


I  sense  of  a  title  of  dignity  or  honor,  particularly 
applicable  in  a  warlike  age  to  the  best  soldier.  See, 
generally.  Bacon,  Abr.;  Corny ns,  Dig.;  Spelman, 
&loss.,  Baro. 

BARON.  A  general  title  of  nobility,  1 
Blaokstone,  Comm.  398 ;  a  particular  title  of 
nobility,  next  to  that  of  viscount.  A  judge  of 
the  exchequer.  Cowel ;  1  Blackstone,  Comm. 
44. 

A  husband. 

In  this  sense  it  occurs  in  the  phrase  haron  etfeme 
(husband  and  wife),  1  Blackstone,  Comm.  432;  and 
this  is  the  only  sense  in  which  it  is  used  in  the 
American  law,  and  even  in  this  sense  it  is  now  but 
seldom  found. 

A  freeman. 

Especially  applied  to  the  inhabitants-  of  the 
Cinque  Ports, — Romney,  Sandwich,  Hastings,  Ro- 
therhithe,  and  Dover,  and  the  two  later-constituted 
ports  of  Winchelsea  and  Rye. 

It  has  essentially  the  same  meanings  as 
Baro,  which  see. 

BARON  ET  FBMME.  Man  and  wo- 
man ;  husband  and  wife. 

It  is  doubtful  if  the  words  had  originally  in  this 
phrase  more  meaning  than  man  and  woman.  The 
vulgar  use  of  won  and  woman  for  husband  and  wife 
suggests  the  change  of  meaning  which  might 
naturally  occur  from  man  and  woman  to  husband 
and  wife.  Spelman,  Gloss.;  1  Blackstone,  Comm. 
442. 

BARONET.  An  English  title  of  dignity. 
It  is  an  hereditary  dignity,  descensible,  but 
not  a  title  of  nobility.  It  is  of  very  early  use. 
Spelman,  Gloss. ;  1  Blackstone,  Comm.  403. 

BARONS  OF  THE  CINQUE  PORTS. 
Members  of  parliament  from  these  ports; 
freemen  resident  in  these  ports,  viz. :  Sand- 
wich, Romney,  Hastings,  Hithe,  and  Dover, 
Winchelsea,  and  Rye. 

BARONS    OP   THE    EXCHEQUER. 

The  judges  of  the  exchequer.  See  Exchequer. 

BARONY.  The  dignity  of  a  baron ;  a 
species  of  tenure ;  the  territory  or  lands  held 
by  a  baron.     Spelman,  Gloss. 

BARRATOR.  One  who  commits  bai> 
ratry. 

BARRATRY  (Fr.  barat,  baraterie,  rob- 
bery, deceit,  fraud). 

In  Criminal  La-w.  The  offence  of  fre- 
quently exciting  and  stirring  up  quarrels  and 
suits,  either  at  law  or  otherwise.  4  Black- 
stone, Comm.  134;  Coke,  Litt.  368. 

An  indictment  for  this  offence  must  charge 
the  offender  with  being  a  common  barrator, 
1  Sid.  282;  Train  &  H.  Prec.  55;  and  the 
proof  must  show  at  least  three  instances  of 
offending.  15  Mass.  227;  1  Cush.  Mass.  2,  3; 
1  Bail.  So.  C.  379. 

An  attorney  is  not  liable  to  indictment  for 
maintaining  another  in  a  groundless  action. 
1  Bail.  So.  C.  379.  See  1  Bishop,  Crim.  Law, 
U  401,  645, 646 ;  2  id.  U  57-61 ;  Bacon,  Abr. ; 
8  Coke,  36  b;  9  Cow.  N.  Y.  587;  15  Mass. 
229;  11  Pick.  Mass.  432;  13  id.  362;  1  Bail. 
So.  C.  379. 

In  Maritime  La'w  and  Insurance.  An 
unlawful  or  fraudulent  act,  or  very  gross  and 
culpable  negligence,  of  the  master  or  mariners 
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of  a  vessel  in  violation  of  their  duty  as  such, 
and  directly  prejudicial  to  the  owner,  and 
without  his  consent.  1  Phillips,  Ins.  c.  xiii. ; 
Roocus,  h.  t. ;  Abbott,  Ship.  167,  n. ;  2  Strange, 
681;  2  Ld.  Raym.  349;  1  Term,  252;  6  id. 
379;  8  4^.320;  2Caines,  N.Y.  67,  222;  Zid. 
1;  IJohns.  N.Y.229;  111^.40;  13  id.  451; 
2Binn.  Penn.  274;  SCranch,  139;  5  Day, 
Ciinn.  1;  3  Wheat.  163;  4  Dall.  294;  2 
Maule  &  S.  172;  Cowp.  143;  8  East,  126;  5 
Barnew.  &  Aid.  597;  1  Campb.  434.  The 
grossest  barratries,  as  piratically  or  feloni- 
ously seizing  or  running  away  with  the  ves- 
sel or  cargo,  or  voluntarily  delivering  the 
vessel  into  the  hands  of  pirates,  or  mutiny, 
are  capital  offences  by  the  laws  of  the  United 
States.  Act  of  Congress,  April  30,  1790,  1 ; 
Story's  Laws  U.  S.  84.  Barratry  is  one  of 
the  risks  usually  insured  against  in  marine 
insurance.     See  Insdrable  Interest. 

BARREIi.  A  measure  of  capacity,  equal 
to  thirty-six  gallons. 

BARREN  MONEY.  A  debt  which 
bears  ni>  interest. 

BARRENNESS.  The  incapacity  to  pro- 
duce a  child. 

This,  when  arising  from  impotence  which  existed 
at  the  time  the  relation  was  entered  into,  is  a  cause 
fordissolving  a  marriage.  IFoderfi,  M6d.  Leg.  §2di. 

BARRISTER.  In  English  Law.  A 
counsellor  admitted  to  plead  at  the  bar. 

Inner  barrister.  A  serjeant  or  king's  coun- 
sel who  pleads  within  the  bar. 

Oicster  barrister.  One  who  pleads  ouster 
or  without  the  bar. 

Vacation  barrister.  A  counsellor  newly 
called  to  the  bar,  who  is  to  attend  for  several 
louf  vacations  the  exercise  of  the  house. 

Barristers  are  called  apprentices,  apprentitii  ad 
legem,  being  looked  upon  as  learners,  and  not 
qualiaed  until  they  obtain  the  degree  of  Serjeant. 
Edmund  Plowden,  the  author  of  the  Commentaries, 
a  volume  of  elaborate  reports  in  the  reijns  of  Ed- 
ward VI.,  Mary,  Philip  and  Mary,  and  Elizabeth, 
describes  himself  iiS  an  apprentice  of  the  common 
law. 

BARTER.  A  contract  by  which  parties 
exchange  goods  for  goods. 

It  differs  from  a  sale  in  that  a  barter  is  always 
of  goods  for  goods;  a  sale  is  of  goods  for  money, 
or  for  money  and  goods.  In  a  sale  there  is  a  fixed 
price ;  in  a  barter  there  is  not. 

There  must  be  a  delivery  of  goods  to  com- 
plete the  contract. 

If  an  insurance  be  made  upon  returns  from 
a  country  where  trade  is  carried  on  by  barter, 
the  valuation  of  the  goods  in  return  shall  be 
made  on  the  cost  of  those  given  in  barter, 
adding  all  charges.  Weskett,  Ins.  42.  See 
3  Barnew.  &  Aid.  616;  3  Campb.  351 ;  Cowp. 
118;  1  Dougl.  24,  n.;  4  Bos.  &  P.  151;  Tro- 
plong,  De  I'Echange. 

BARTON.  In  Old  English  Law.  The 
demesne  land  of  a  manor;  a  farm  distinct 
from  the  mansion. 

BAS  CHEVALIERS.  Knights  by  te- 
nure of  a  base  military  fee,  as  distinguished 
from  bannerets,  who  were  the  chief  or  supe- 
rior knights.  Kennett,  Paroch.  Ant. ;  Blount. 


BASE  FEE.  A  fee  which  has  a  qualifi- 
cation annexed  to  it,  and  which  must  be  de- 
termined whenever  the  annexed  qualification 
requires. 

A  grant  to  A  and  his  heirs,  tenants  of  Dale, 
continues  only  while  they  are  such  tenants.  2 
Blackstone,  Comm.  109. 

The  proprietor  of  such  a  fee  has  all  the 
rights  of  the  owner  of  a  fee  simple  until  his 
estate  is  determined.  Plowd.  557;  1  Wash- 
burn, Real  Prop.  62;  1  Preston,  Est.  431; 
Coke,  Litt.  1  6. 

BASE  SERVICES.  Such  services  as 
were  unworthy  to  be  performed  by  the  nobler 
men,  and  were  performed  by  the  peasants 
and  those  of  servile  rank.  2  Blackstone, 
Comm.  62;  1  Washburn,  Real  Prop.  25. 

BASILICA.  An  abridgment  of  the  Cor- 
pus Juris  Civilis  of  Justinian,  translated  into 
Greek  and  first  published  in  the  ninth  cen- 
tury. 

The  emperor  Basilius,  finding  the  Corpus  Juris 
Civilis  of  Justinian  too.long  and  obscure,  resolved 
to  abridge  it,  and  under  his  auspices  the  work  was 
commenced  A.  D.  867,  and  proceeded  to  the  fortieth 
book,  which,  at  his  death,  remained  unfinished. 
His  son  and  successor,  Leo  Philosophus,  continued 
the  work,  and  published  it,  in  sixty  books,  about 
the  year  880.  ConEtantine  Porphyro-genitus, 
younger  brother  of  Leo,  revised  the  work,  rear- 
ranged it,  and  republished  it,  a,  D.  947.  From  that 
time  the  laws  of  Justinian  ceased  to  have  any  force 
in  the  eastern  empire,  and  the  Basilica  were  the 
fiiundation  of  the  law  observed  ihere  till  Constiintine 
XIII.,  the  last  of  the  Greek  emperors,  under  whom, 
in  1453,  Constantinople  was  taken  by  Mnbomet  the 
Turk,  who  put  an  tnd  to  the  empire  and  its  laws. 
Histoire  de  la  Jurisprudence;  Eticnne,  Intr.  ^ 
I'Etude  du  Droit  Remain,  ^  53.  TLe  Basilica  were 
translated  into  Latin  by  J.  Cujss  (Cujaoius),  Pro- 
fessor of  Law  in  the  University  of  Bourges,  nnd 
published  at  Lyons,  22d  of  January,  1566,  in  one 
folio  volume. 

BASTARD  {bas  or  bast,  abject,  low,  base, 
aerd,  nature). 

One  born  of  an  illicit  connection,  and  be- 
fore the  lawful  marriage  of  its  parents. 

One  begotten  and  born  out  of  lawful  wed- 
lock.    2  Kent,  Comm.  208. 

One  born  of  an  illicit  union.  La.  Civ. 
Code,  art.  £9,  199. 

The  second  definition,  which  is  substantially  the 
same  as  Blackstone'.",  is  open  to  (he  objection  that 
it  does  not  include  with  suflicient  certainty  those 
cases  where  children  are  born  during  wedlock  but 
are  not  the  children  of  the  mother's  husband. 

2.  A  man  is  a  bastard  if  born  before  the 
marriage  of  his  parents,  but  he  is  not  a  bas- 
tard if  born  after  marriage,  although  begotten 
before.  1  Blackstone,  Cnmm.  455,  456;  8 
East,  210,  211 ;  13  Ired.  No.  C.  602.  By  the 
civil  law  and  statute  law  of  many  of  the  states, 
a  subsequent  marriage  of  the  parents  legiti- 
mates children  born  prior  thereto.  The  rule 
prevails  substantially  in  Alabama,  Georgia,  Il- 
linois, Indiana,  Kentucky,  Louisiana,  Maine, 
Maryland,  Massachusetts,  Mississippi,  Mis- 
souri, Ohio,  Pennsylvania,  Vermont,  and 
Virginia,  with  somewhat  varying  provisions 
in  the  different  states.  2  Kent,  Comm.  210. 
See  Heir. 
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A  man  is  a  bastard  if  born  during  cover- 
ture under  such  circumstances  as  to  make  it 
impossible  that  the  husband  of  his  mother 
can  be  his  father,  6  Binn.  Penn.  283;  1 
Browne,  Penn.  App.  xlvii. ;  19  Mart.  La. 
648;  Hard.  Ky.  479;  6  How.  550;  8  East, 
193;  Strange,  940;  4  Term,  366;  2  Mylne  & 
•K.  349 ;  but  a  strong  moral  impossibility,  or 
such  improbability  as  to  be  beyond  a  reason- 
able doubt,  is  held  sufficient.  2  Brock.  C.  C. 
256;  3  Paige,  Ch.  N.  Y.  139;  15  Ga.  160;  13 
Ired.  No.  C.  502.  As  to  who  may  be  admitted 
to  prove  non-access,  see  3  Eng.L.  &  Eq.  lOO ; 
2  Munf.  Vii.  442;  15  Barb.  N.  Y.  286 ;  15  N. 
H.  45 ;  29  Penn.  St.  420.  See  1  Burge,  Col. 
Law,  57-92 ;  1  Sharswood,  Blackst.  Comm. 
458 ;  Gardner  Peerage  Case,  Le  Marchant's 
report ;  5  Clark  &  f.  Hou.  L.  163 ;  12  La. 
Ann.  853. 

A  man  is  a  bastard  if  born  beyond  a  com- 
petent time  after  the  coverture  has  determined. 
Coke,  Litt.  123  b, Hargrave  &  B.  note;  2  Kent, 
Coram.  210. 

3.  The  principal  right  which  bastard  chil- 
dren have  is  that  of  maintenance  from  their 
parents,  1  Blackstone,  Comm.  458;  La.  Civ. 
Code,  §1  254-262;  which  may  be  secured  by 
the  public  officers  who  would  be  charged  with 
the  support  of  the  child,  by  a  peculiar  process, 
or  in  some  cases  by  the  mother.  2  Kent, 
Comm.  215.  A  bastard  has  no  inheritable 
blood  at  common  law ;  but  he  may  take  by 
devise  if  described  by  the  name  he  has  gained 
by  reputation.  1  Koper,  Leg.  76;  1  Ves.  & 
B.  Ch.  423  ;  1  Atk.  Ch.  410;  3  Dan.  Ky.  C33; 
4  Pick.  Mass.  93 ;  4  Des.  So.  C.  434.  See  5 
Ves.  Ch.  530;  6  id.  43;  2  Roper,  Leg.  2d  ed. 
199.     Sec  IIeik. 

BASTARD  EIGNE.     Bastatd  elder. 

By  the  old  English  law,  when  a  man  had  a  bas- 
tard son,  and  he  afterwards  married  the  mother, 
and  by  her  had  a  legitimate  son,  the  first  w.ts 
called  a  bastard  eign6,  or,  as  it  is  now  spelled,  ninfi, 
and  the  second  son  was  ciiUed  puisn6,  or  since 
born,  or  sometimes  he  was  called  mulier  puisn€. 
See  2  Blackstone,  Comm.  248. 

BASTARDA.  A  female  bastard.  Cal- 
vinus.  Lex. 

BASTARDY.  The  offence  of  begetting 
a  bastard  child.     The  condition  of  a  bastard. 

BASTARDY  PROCESS.  The  statu- 
tory mode  of  proceeding  against  the  putative 
father  of  a  bastard  to  secure  a  proper  main- 
tenance for  the  bastard. 

BASTON.  In  Old  English  Law.  A 
staff  or  club. 

In  some  old  English  statutes  the  servants  or  offi- 
cers of  the  wardens  of  the  fleet  are  so  called,  because 
they  attended  the  king's  courts  with  a  red  staff. 

BATTEL.     Trial  by  combat. 

It  was  called  also  wager  of  battel  or  battaile,  and 
could  be  claimed  in  appeals  of  felony.  It  was  of 
frequent  use  in  affairs  of  chivalry  and  honor,  and 
in  civil  oases  upon  certain  issues.  Coke,  Litt.  J  294. 
It  was  not  abolished  in  England  till  the  enactment 
of  Stat.  59  Geo.  III.  c.  46.  See  1  Barnew.  &  Aid. 
405;  3  Sharswood,  Blackst.  Comm.  3,39;  4  id.  347  • 
Appeal.  This  mode  of  trial  was  not  peculiar  to 
England.  The  emperor  Otho,  A.n.  983,  held  a 
diet  at  Verona,  at  which  several   soveroigils  and. 


great  lords  of  Italy,  Germany,  and  France  werft 
present.  In  order  to  put  a  stop  to  the  frtqucnt 
perjuries  in  judicial  trials,  this  diet  substituted  in 
all  cases,  even  in  those  which  followed  the  course 
of  the  Boman  law,  proof  by  combat  for  proof  by 
oath.  Henrion  de  Pansey,  Aiifh.  Jndic.  Intrcd.  c. 
3.  And  for  a  detailed  account  of  this  mode  of  trial, 
see  Herbert,  Inns  of  Court,  119-145. 

BATTERY.  Any  unlawful  beating,  or 
other  wrongful  physical  violehco  cr  con- 
straint, inflicted  en  a  human  being  withcut 
his  consent.  2  Bishop,  Crim.  Law,  ^  02 :  17 
Ala.  540 ;  9  N.  II.  401. 

2.  It  must  be  either  wilfully  committed, 
or  proceed  from  want  cf  duo  care.  Strange, 
696 ;  Hob.  134;  Plowd.  19;  3  Wend.  N.  Y.  391. 
Hence  an  injury,  be  it  never  so  small,  dene 
to  the  person  of  another  in  an  angrj",  spite- 
ful, rude,  or  insolent  manner,  9  Pick.  Mass. 
1,  as  by  spitting  in  his  face,  6  Med.  172,  cr  on 
his  body,  1  Swint.  597,  or  any  way  touchicg 
him  in  anger,  1  Russell,  Crimes,  751,  or  vio- 
lently jostling  him,  see  4  Ilurlst.  and  N.  Exch. 
481,  are  batteries  in  the  eye  of  the  law.  1 
Hawkins,  PI.  Cr.  £63.  See  1  Selwyn,  Nisi  P. 
33.  And  any  thing  attached  to  the  person 
partakes  of  its  inviolability:  if,  thereiore,  A 
strikes  a  cane  in  the  hands  of  B,  it  is  a  bat- 
tery. 1  Dnll.  Penn.  114;  1  Penn.  SCO:  1 
Hill,  So.  C.  46 ;  4  Den.  N.  Y.  463  ;  4  Wash. 
C.  C.  534;  1  Baldw.  C.  C.  600. 

3.  A  battery  may  be  justified  on  various 
accounts. 

As  u  salutary  mode  of  correction.  A  pa- 
rent may  correct  his  child,  a  master  his  ap- 
prentice, a  schoolmaster  his  scholar,  24  Edw. 
IV. ;  4  Gray,  Mass.  36 ;  2  Dev.  &  B.  No.  C. 
365  ;  and  a  superior  officer,  cne  under  his 
command.  Keilw.  136;  BuUer,  Nisi  P.  19; 
Bee,  Adm.  101 ;  1  Bay,  So.  C.  3 ;  14  Jckns. 
N.  Y.  119 ;  15  Mass.  365.  And  eco  Ccwp.  173; 
16  Mass.  347  ;  3  Carr.  &  K.  142. 

As  a  means  of  preserving  the  peace,  in  the 
exercise  of  an  office,  under  prccecs  cf  ecurt, 
and  in  aid  of  an  authority  at  law.     See  Ae- 

BEST. 

4.  As  a  necessary  means  of  defence  of  (he 
person  against  the  plaintilf's  assaults  in  the 
following  instances :  in  defence  cf  himself,  his 
wife,  3  Salk.  46,  his  child,  and  his  sen  ant. 
Ow.  150.  But  see  1  Salk.  407.  So,  likewite, 
the  wife  may  justify  a  battery  in  defending 
her  husband,  Ld.  Raym.  62;  the  child  its 
parent,  3  Saik.  46  ;  and  the  servant  his  mas- 
ter. In  these  situatiens,  the  jarty  need  not 
wait  until  a  blow  has  been  given;  lor  then  he 
might  come  too  late,  and  be  disabled  trcm 
warding  off  a  Second  stroke  or  frem  prelect- 
ing the  person  asfailcd.  Care,  however,  must 
be  taken  that  the  1  attery  do  mt  exceed  the 
bounds  of  neceseary  dfience  and  pictecticn ; 
for  it  is  only  permitted  as  a  means  to  avert 
an  impending  evil  which  might  otheiwise 
overwhelm  the  party,  and  not  as  a  punishment 
or  retaliation  for  the  innirieus  nftimpt. 
Strange,  693  ;  1  Cms.  So.  C.  34 ;  4  Vt.  619 ; 
4  J.  J.  Marsh.  Ky.  578;  2  Bifhcp,  Crim. 
Law,  g  561.  The  degree  of  force  necesraiy  to 
repel  an  assault  will  naturally  depend  upcn, 
and  be  proportioned  to,  the  violence  ct  the 
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assailant ;  but  with  this  limitation  any  degree 
18  justifiable.  1  Ld.  Raym.  177  ;  2  Salk.  642  ; 
11  Humphr.  Tenn.  200;  4  Barb.  N.  Y.  460; 
2  N.  Y.  193 ;  1  Ohio  St.  66 ;  23  Ala.  n.  s.  17, 
28  ;  14  B.  Monr.  Ky.  614;  18  id.  49  ;  16  111. 
17  ;  5  Ga.  85. 

5.  A  battery  may  likewise  be  justified  in 
the  necessary  defence  of  one's  property.  If 
the  plaintiff  is  in  the  act  of  entering  peace- 
ably upon  the  defendant's  land,  or,  having 
entered,  is  discovered,  not  committing  vio- 
lence, a  request  to  depart  is  necessary  m  the 
first  instance,  2  Salk.  641 ;  and  if  the  plain- 
tiff refuses,  the  defendant  may  then,  and 
not  till  then,  gently  lay  hands  upon  the 
plaintiff  to  remove  him  frpca  the  close,  and 
for  this  purpose  may  use,  if  necessary,  any 
degree  of  force  short  of  striking  the  plain- 
tiC  as  by  thrusting  him  off.  Skinn.  28.  If 
the  plaintiff  resists,  the  defendant  may  op- 
pose force  to  force.  8  Term,  78  ;  2  Mete.  Mass. 
23.  But  if  the  plaintiff  is  in  the  act  of  forcibly 
entering  upon  the  land,  or,  having  entered,  is 
discovered  subverting  the  soil,  cutting  down 
a  tree,  or  the  like,  2  Salk.  641.  a  previous  re- 
quest is  unnecessary,  and  the  defendant  may 
immediately  lay  hands  upon  the  plaintiff.  8 
Term,  78.  A  man  may  justify  a  battery  in 
defence  of  his  personal  property  without  a 
previous  request,  if  another  forcibly  attempt 
to  take  away  such  property.  2  Salk.  641.  As 
to  the  rights  of  railroad-superintendents  over 
the  station-houses  of  the  company  in  this  re- 
spect, see  7  Mete.  Mass.  596 ;  12  id.  482 ;  4 
Cush.  Mass.  608  ;  6  Cox,  Cr.  Cas.  461. 

BATTURE  (Fr.  shoals,  shallows).  An 
elevation  of  the  bed  of  a  river  under  the 
surface  of  the  water ;  but  it  is  sometimes  used 
to  signify  the  same  elevation  when  it  has 
risen  above  the  surface.  6  Mart.  La.  19, 
216. 

The  term  battures  is  applied  principally  to  cer- 
tain portions  of  the  bed  of  the  river  Mississippi, 
■which  are  left  dry  when  the  water  is  low,  and  are 
covered  again,  either  in  whole  or  in  part,  by  the 
annual  swells. 

BATWD  Y-HOUSE.  A  house  of  ill-fame, 
kept  for  the  resort  and  unlawful  commerce 
of  lewd  people  of  both  sexes. 

It  must  be  reputed  of  ill-fame,  17  Conn. 
467  ;■  but  see  4  Cranch,  C.  C.  338,  372;  may  be 
a  single  room,  1  Salk.  382 ;  2  Ld.  Raym. 
1197 ;  and  more  than  one  woman  must  live  or 
resort  there.  5  Ired.  No.  C.  603.  It  need  not 
be  kept  for  lucre.  21 N.  II.  345  ;  2  Gray,  Mass. 
357  ;  18  Vt.  70.  Such  a  house  is  a  common 
nuisance,  1  Russell,  Crimes,  299 ;  Bacon,  Abr. 
Nuisances ;  and  the  keeper  may  be  indicted, 
and,  if  a  married  woman,  either  alone  or  with 
her  husband.  1  Mete.  Mass.  151.  One  who 
assists  in  establishing  such  a  house  is  guilty 
of  an  indictable  misdemeanor,  2  B.  Monr. 
Ky.  417 ;  including  a  lessor  who  has  know- 
ledge. 3  Pick.  Mass.  26 ;  6  Gill,  Md.  425.  A 
charge  of  keeping  a  bawdy-house  is  action- 
able, because  it  is  an  offence  which  is  indict- 
able at  common  law  as  a  common  nuisance, 
and  it  clearly  involves  moral  turpitude.  13 
Johns.  N.  Y.  275  ;  5  Mees.  &  W.  Exch.  249. 
Vol.  I.— 13 


BAY.  An  enclosure,  or  other  contrivance, 
to  keep  in  the  water  for  the  supply  of  a  mill, 
so  that  the  water  may  be  able  to  drive  the 
wheels  of  such  mill^   Stat.  27  Eliz.  c.  19. 

BAYOU.  A  stream  which  is  the  outlet 
of  a  swamp  near  the  sea.  Applied  to  the 
creeks  in  the  lowlands  lying  on  the  Gulf  of 
Mexico. 

BEACONAGE.  Moneypaid  for  the  main- 
tenance of  a  beacon.  Comyns,  Dig.  Navi- 
gation (H). 

BEADLE  (Sax.  beodan,  to  bid).  A  church 
servant  chosen  by  the  vestry,  whose  busi- 
ness it  is  to  attend  the  vestry,  to  give  no- 
tice of  its  meetings,  to  execute  its  orders,  to 
attend  upon  inquests,  and  to  assist  the  con- 
stables. 

BEARER.  One  who  bears  or  carries  a 
thing. 

If  a  bill  or  note  be  made  payable  to  bearer, 
it  will  pass  by  delivery  only,  without  indorse- 
ment ;  and  whoever  fairly  acquires  a  right  to 
it  may  maintain  an  action  against  the  drawer 
or  acceptor. 

It  has  been  decided  that  the  bearer  of  a 
bank  note,  payable  to  bearer,  is  not  an  as- 
signee of  a  chose  in  action  within  the  elev- 
enth section  of  the  judiciary  act  of  1789,  c. 
20,  limiting  the  jurisdiction  of  the  circuit 
court.     3  Mas.  C.  C.  308. 

BEARERS.  Such  as  bear  down  or  op- 
press others;  maintainers. 

BEARING  DATE.  Words  frequently 
used  in  pleading  and  conveyancing  to  intro- 
duce the  date  which  has  been  put  upon  an 
instrument. 

When  in  a  declaration  the  plaintiff  alleges 
that  the  defendant  made  his  promissory  note 
on  such  a  day,  he  will  not  be  considered  as 
having  alleged  that  it  bore  date  on  that  day, 
so  as  to  cause  a  variance  between  the  de- 
claration and  the  note  produced  bearing  a 
different  date.  2  Greenleaf,  Ev.  g  160;  2 
Dowl.  &  L.  759. 

BEASTS  OF  THE  CHASE.  Properly, 
the  buck,  doe,  fox,  martin,  and  roe,  but  in  a 
common  and  legal  sense  extending  likewise 
to  all  the  beasts  of  the  forest,  which  beside 
the  others  are  reckoned  to  be  the  hind,  hare, 
bear,  and  wolf,  and,  in  a  word,  all  wild  beasts 
of  venery  or  hunting.  Coke,  Litt.  233 ;  2 
Sharswood,  Blackst.  Comm.  39. 

BEASTS  OF  THE  FOREST.   See 

Beasts  op  the  Chase. 

BEASTS  OP  THE  WARREN.  Hares, 
coneys,  and  roes.  Coke,  Litt.  233  ;  2  Shars- 
wood, Blackst.  Comm.  39. 

BEAUPLEADER  (L.  Fr.fair  pleading). 
A  writ  of  prohibition  directed  to  tbe  sheriff 
or  other,  directing  him  not  to  take  a  fine  for 
beaupleader. 

There  was  anciently  a  fine  imposed  called  a  fine 
for  beaupleader,  which  is  explained  by  Coke  to 
have  been  originally  imposed  for  bad  pleading. 
Coke,  2d  Inst.  123.  It  was  set  at  the  will  of  the 
judge  of  the  court,  and  reduced  to  certainty  by 
oonaent,  and  annually  paid.     Comyns,  Dig.  Frtr^- 
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fative  (D  52).  The  statute  of  Marlebridge  (62  Hen. 
II.),  c.  11,  enacts,  that  neither  in  the  circuit  of 
justices,  nor  in  counties,  hundreds,  or  courts-baron, 
any  fines  shall  be  taken  for  /air  pleading  ;  namely, 
for  not  pleading  fairly  or  aptly  to  the  purpose. 
Upon  this  statute  this  writ  was  ordained,  directed 
to  the  sheriff,  bailiff,  or  him  who  shall  demand  the 
fine ;  and  it  is  a  prohibition  or  command  not  to  do 
it.  New  Nat.  Brer.  696 ;  Fitzherbert,  Nat.  Brev. 
270  a;  Hall,  Hist.  Comm.  Law,  c.  7.  Mr.  Reeve 
explains  it  as  a  fine  paid  for  the  privilege  of  a  fair 
bearing.  2  Reeve,  Eng.  Law,  70.  This  latter  view 
would  perhaps  derive  some  confirmation  from  the 
connection  in  point  of  time  of  this  statute  with 
Magna  Charta,  and  the  resemblance  which  the 
custom  bore  to  the  other  customs  against  which 
the  clause  in  the  charter  of  nulH  vendemus,  etc.  was 
directed.  See  Comyns,  Dig.  Prerogative  (D  51, 
62);  Cowel;  Coke,  2d  Inst.  122,  123;  Crabb,  Eng. 
Law,  150. 

BED.  The  channel  of  a  stream ;  the  part 
between  the  banks  worn  by  the  regular  flow 
of  the  water.     See  13  How.  426. 

The  phrase  divorce  from  bed  and  board  (a 
mensa  et  thoro)  contains  a  legal  use  of  the 
word  synonymous  with  its  popular  use. 

BEDEL.  In  English  Iiaw.  A  crier  or 
messenger  of  court,  who  summons  men  to 
appear  and  answer  therein.  Cowel.  An  in- 
ferior officer  in  a  parish  or  liberty.  See  Beadle. 

BEDELARY.  The  jurisdiction  of  a  bedel, 
as  a  bailiwick  is  the  jurisdiction  of  a  bailiff. 
Coke,  Litt.  234  6;  Cowel. 

BEDEREPE.  A  service  which  certain 
tenants  were  anciently  bound  to  perform,  as 
to  reap  their  landlord's  corn  at  harvest.  Said 
by  Whishaw  to  be  still  in  existence  in  some 
parts  of  England.    Blount ;  Cowel ;  Whishaw. 

BEES  are  animals  fercB  naturae  while  un- 
reclaimed. 3  Binn.  Penn.  546 ;  13  Miss.  333. 
See  Inst.  2.  1.  14;  Dig.  41.  1.  5.  2;  7  Johns. 
N.  Y.  16;  2  Blackstone,  Comm.  392.  If 
while  so  unreclaimed  they  take  up  their 
abode  in  a  tree,  they  belong  to  the  owner  of 
the  soil,  but  not  so  if  reclaimed  and  they  can 
be  identified.  15  Wend.  N.  Y.  550.  See  1 
Cow.  N.  Y.  243  ;  2  Dev.  No.  C.  162. 

BEGGrAR.  One  who  obtains  his  liveli- 
hood by  asking  alms.  The  laws  of  several 
of  the  states  punish  begging  as  an  offence. 

BEHAVIOR.  Manner  of  having,  hold- 
ing, or  keeping  one's  self;  carriage  of  one's 
self,  with  respect  to  propriety,  morals,  and 
the  requirements  of  Jaw.  Surety  to  be  of 
good  behavior  is  a  larger  requirement  than 
surety  to  keep  the  peace.  Dalton,  c.  122 ;  4 
Burns,  Just.  355. 

BEHETRIA  (Arabic,  without  nobility  or 
lordship). 

In  Spanish  Law.  Lands  situated  in  dis- 
tricts and  manors  in  which  the  inhabitants 
had  the  right  to  select  their  own  lords. 

Behetrias  were  of  two  kinds:  Behetrias  de  aitre 
paneiitea,  when  the  choice  was  restricted  to  a  rela- 
tion of  the  deceased  lord;  and  Behetrias  de  mar  a 
mar,  when  the  choice  was  unrestricted. 

The  lord,  when  elected,  enjoyed  various  privi- 
leges, called  Vantar,  Condiicho,  Martiniego,  Mar- 
eadga,  In/urcion,  &e.,  which  see.  These  contribu- 
tions were  intended  for  his  maintenance,  the  con- 


struction of  his  dwelling,  the  support  of  his  family 
and  his  followers,  Ac.  Escriche,  Dice.  Raz. ;  Sem- 
pere  y  Guarinos,  Vincnloa  y  Mayarazgofi,  p.  67,  Ac. 
See  also  on  this  subject  Fuero  Yiejo  de  Caatitla, 
b.  1,  tit.  8;  Las  Partidat,  tit.  25,  p.  4;  El  Ordeua- 
miento  de  Acald  in  different  laws  in  tit.  32.  See  like- 
wise book  6,  tit.  1,  of  the  Novisima  Recopilacion. 

BEHOOF  (Sax.).  Use;  service;  profit; 
advantage.     It  occurs  in  conveyances. 

BELIEF.  Conviction  of  the  mind,  arising 
not  from  actual  perception  or  knowledge,  but 
by  way  of  inference,  or  from  evidence  re- 
ceived or  information  derived  from  others. 

Belief  may  evidently  be  stronger  or  weaker 
according  to  the  weight  of  evidence  adduced 
in  favor  of  the  proposition  to  which  belief  is 

f  ranted  or  refused.  4  Serg.  &  R.  Penn.  137 ; 
Greenleaf,  Ev.  ^§  7-13.  See  1  Starkie,  Ev. 
41 ;  2  Powell,  Mortg.  555  ;  1  Ves.  Ch.  95 ;  12 
id.  80 ;  Dy.  53  ;  2  W.  Blackst.  881 ;  8  Watts, 
Penn.  406. 

BELLIGERENT.     Actually  at  war. 
Applied  to  nations.    Wheaton,  Int.  Law, 
380  et  seq.;  1  Kent,  Comm.  89. 

BELOW.  Inferior ;  preliminary.  The 
court  below  is  the  court  from  which  a  cause 
has  been  removed.     See  Bail. 

BENCH.  A  tribunal  for  the  administra- 
tion of  justice. 

The  judges  taken  collectively,  as  distin- 
guished from  counsellors  and  advocates,  who 
are  called  the  bar. 

The  term,  indicating  originally  the  seat  of  the 
judges,  came  to  denote  the  body  of  judges  taken 
collectively,  and  also  the  tribunal  itself.  The  jiu 
band,  says  Spelman,  properly  belongs  to  the  king's 
judges,  who  administer  justice  in  the  last  resort. 
The  judges  of  the  inferior  courts,  as  of  the  barons, 
are  deemed  to  judge  piano  pede,  and  are  such  as 
are  called  in  the  civil  law  pedunei  judices,  or  by  the 
Greeks  x<'l"^'litKmTai,  that  is,  hvmi  jvdicontea.  The 
Greeks  called  the  seats  of  their  higher  judges 
PrijAara,  and  of  their  inferior  judges  PaBpa.  The 
Romans  used  the  word  aellBe  and  tribvnalia  to  de- 
signate the  seats  of  their  hif.her  judges;  and  sub- 
sellia  to  designate  those  of  the  lower.  See  Spel- 
man, Gloss.,  Banctisj  1  Reeve,  Eng.  Law,  40,  4to 
ed. 

"The  court  of  Common  Pleas  in  England  was 
formerly  called  Banmn,  the  Ber>ch,  as  distinguished 
from  Banena  Regit,  the  King's  Bench.  It  was 
also  called  Communie  Bancua,  the  Cummon  Bench; 
and  this  title  is  still  retained  by  the  reporters  of 
the  decisions  in  the  court  of  Common  Pleas.  Men- 
tion is  made  in  the  Magna  Charta  '  de  juaticiariia 
■noslria  rfe  Sonco,' which  all  men  know  to  be  the  jus- 
tices of  the  court  of  Common  Pleas,  commonly 
called  the  Common  Bench,  or  the  Bench."  Viner, 
Abr.  Courts  (n.  2). 

BENCH  WARRANT.  An  order  issued 
by  or  from  a  bench,  for  the  attachment  or  ar- 
rest of  a  person.  It  may  issue  either  in  case 
of  a  contempt,  or  where  an  indictment  has 
been  found. 

BENCHER.  A  senior  in  the  Inns  of 
Court,  intrusted  with  their  government  or  di- 
rection. 

The  benchers  have  the  absolute  and  irre- 
sponsible power  of  punishing  a  barrister 
guilty  of  misconduct,  by  either  admonishing 
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or  rebuking  him,  by  prohibiting  him  from 
dining  in  the  hall,  or  even  by  expelling  him 
from  the  bar,  called  disbarring.  They  might 
also  refuse  admission  to  a  student,  or  reject 
his  call  to  the  bar.  Wharton,  Lex.  2d  Lond. 
ed.    . 

BSNEFICE.  An  ecclesiastical  preferment. 

In  its  more  extended  sense,  it  includes  any 
such  preferment;  in  a  more  limited  sense,  it 
applies  to  rectories  and  vicarages  only.  See 
Beneficium. 

BENEFICIAL  INTEREST.  Profit,  be- 
nefit, or  advantage  resulting  from  a  contract, 
or  the  ownership  of  an  estate  as  distinct  from 
the  legal  ownership  or  control. 

A  ceHiti  que  trust  has  the  beneficial  interest  in  a 
trust  estate  while  the  trustee  has  the  legal  estate. 
If  A  makes  a  contract  with  B  to  pay  C  a  sum  of 
money,  C  has  the  bene&cial  interest  in  the  contract. 

BENEFICIARY.  A  term  suggested  by 
Judge  Story  as  a  substitute  for  cestui  que 
trust,  and  adopted  to  some  extent.  1  Story, 
Eq.  Jur.  i  321. 

BENEFICIO  PRIMO  (more  fully,  bene- 
ficio  prima  ecclesiastico  habendo).  A  writ 
directed  from  the  king  to  the  chancellor,  com- 
manding him  to  bestow  the  benefice  which 
shall  first  fall  in  the  king's  gift,  above  or 
under  a  certain  value,  upon  a  particular  and 
certain  person.     Reg.  Orig.  307. 

BBNIiFICIUM  (Lat.  benedcere).  A  por- 
tion of  land  or  other  immovable  thing  granted 
by  a  lord  to  his  followers  for  their  stipend  or 
maintenance. 

A  general  term  applied  to  ecclesiastical 
livings.     4  Blackstone,  Comm.  107  ;  Cowel. 

In  the  early  feudal  times,  grants  were  made  to 
continue  only  during  the  pleasure  of  the  grantor, 
which  were  called  munera;  but  soon  afterwards 
these  grants  were  made  for  life,  and  then  they  as- 
sumed the  name  of  beneficia.  Dalryraple,  Feud. 
Pr.  199.  Pomponius  Laetus,  as  cited  byHotoman, 
De  Fevdis,  c.  2,  says,  "  Tbat  it  was  an  ancient  cus- 
tom, revived  by  the  Emperor  Constantino,  to  give 
lands  and  villas  to  those  generals,  prefects,  and 
tribunes  who  had  grown  old  in  enlarging  the  em- 
pire, to  supply  their  necessities  as  long  as  they 
lived,  which  they  called  parochial  parishes,  Ac. 
But  between  {feuda)  fiefs  or  feuds  and  (parochiaa) 
parishes  there  was  this  difference,  that  the  latter 
were  given  to  old  men,  veterans,  &,c.,who,  as  they  de- 
served well  of  the  republic,  were  sustained  the  rest 
of  their  life  {publico  benejicio)  by  the  public  bene- 
faction ;  or,  if  any  war  afterwards  arose,  they  were 
called  out  not  so  much  as  soldiers  as  leaders 
(magistri  militum).  Feuds  {fetida),  on  the  other 
hand,  were  usually  given  to  robust  young  men 
who  could  sustain  the  labors  of  war.  In  later 
times,  the  word  parockia  was  appropriated  ex- 
clusively to  ecclesiastical  persons,  while  the  word 
henejicinm  (militare)  continued  to  be  used  in  refer- 
ence to  military  fiefs  or  fees." 

In  Civil  Law.     Any  favor  or  privilege. 

BENEFICIUM  CLERICALB.  Benefit 
of  clergy,  which  see. 

BBNEFICIIIM  COMPETENTI.5!. 
In  Scotch  Law.  The  privilege  of  retaining 
a  competence  belonging  to  the  obligor  in  a 
gratuitous  obligation.  Such  a  claim  consti- 
tutes a  good  defence  in  part  to  an  action  on 
the  bond.     Paterson,  Comp. 


In  Civil  Law.  The  right  which  an  in- 
solvent debtor  had,  among  the  Romans,  on 
making  cession  of  his  property  for  the  benefit 
of  his  creditors,  to  retain  what  was  required 
for  him  to  live  lionestly  according  to  his  con- 
dition.    7  Toullier,  n.  258. 

BENEFICIUM  DIVISIONIS.  la 
Scotch  and  Civil  Law.  A  privilege  where- 
by a  co-surety  may  insist  upon  paying  only 
his  share  of  the  debt  along  with  the  other 
sureties.  In  Scotch  law  this  is  lost  if  the 
cautioners  (sureties)  bind  themselves  "con- 
junctly and  severally."  Brskine,  Inst.  lib. 
3,  tit.  3,  g  63. 

BENEFICIUM  ORDINIS.  In  Scotch 
and  CivU  Law.  The  privilege  of  the  surety 
allowing  him  to  require  that  the  creditor  shall 
take  complete  legal  proceedings  against  the 
debtor  to  exhaust  him  before  he  calls  upon 
the  surety.     1  Bell,  Comm.  347. 

BENEFIT  OF  CESSION.  In  Civil 
LaTKT.  The  release  of  a  debtor  from  future 
imprisonment  for  his  debts,  which  the  law 
operates  in  his  favor  upon  the  surrender  of 
his'  property  for  the  benefit  of.  his  creditors. 
Pettier,  Proc^d.  Civ.  5eme  part.  c.  2,  |  1. 

This  was  something  like  a  discharge  under  the 
insolvent  laws,  which,  releases  the  person  of  the 
debtor,  but  not  the  goods  he  may  acquire  after- 
wards. See  Bankrdpt;  Cessio  Bonobdm  ;  Insol- 
vent. 

BENEFIT  OP  CLERGY.  In  English 
Lav7.  An  exemption  of  the  punishment  of 
death  which  the  laws  impose  on  the  commis- 
sion of  certain  crimes,  on  the  culprit  de- 
manding it.  By  modern  statutes,  benefit  of 
clergy  was  rather  a  substitution  of  a  more 
mild  punishment  for  the  punishment  of  death. 

A  clergyman  was  exempt  from  capital  punish- 
ment toties  quoties,  as  often  as,  fi'om  acquired  habit, 
or  otherwise,  be  repeated  the  san.e  species  of 
offence;  the  laity,  provided  they  cuuld  read,  were 
exempted  only  for  a  first  offence;  for  a  second, 
though  of  an  entirely  different  nature,  they  were 
hanged.  Among  the  laity,  however,  there  was  this 
distinction  :  peers  and  peeresses  were  discharged  for 
their  first  fault  without  reading,  or  any  punishment 
at  all;  commoners,  if  of  the  male  sex  and  readers, 
were  branded  in  the  hand.  "Women  commoners 
had  no  benefit  of  clergy.  It  occasionally  happened, 
in  offences  committed  jointly  by  a  man  and  a  wo- 
man, that  the  law  of  gavelkind  was  parodied, — 

"  The  woman  to  the  hough, 
The  man  to  the  plough." 

Kelyng  reports,  "At  the  Lent  Assizes  for  Win- 
chester (18  Car.  II.)  the  clerk  appointed  by  the 
bishop  to  give  clergy  to  the  prisoners,  being  to 
give  it  to  an  old  thief,  I  directed  him  to  deal  clearly 
with  me,  and  not  to  say  legit  in  case  he  could  not 
read ;  and  thereupon  he  delivered  the  book  to  him, 
and  I  perceived  the  prisoner  never  looked  on  the 
book  at  all;  and  yet  the  bishop's  clerk,  upon  the 
demand  of  'legit?  or  won  legit?'  answered,  * ^e^tV.' 
And  thereupon  I  told  him  I  doubted  he  was  mis- 
taken, and  had  the  question  again  put  to  him  ; 
whereupon  he  answered  again,  something  angrily, 
'legit.'  Then  I  bid  the  clerk  of  assizes  not  to  re- 
cord it,  and  I  told  the  parson  that  he  was  not  the 
judge  whether  the  culprit  could  read  or  no,  but  a 
ministerial  officer  to  make  a  true  report  to  the 
court;  and  so  I  caused  the  prisoner  to  be  brought 
near,  and  delivered  him  the  book,  when  he  con- 
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fessed  that  he  could  not  read.  Whereupon  I  told 
the  parson  that  he  had  unpreached  more  that  day 
than  he  could  preach  up  again  in  many  days,  and 
I  lined  him  five  marks."  An  instance  of  humanity 
is  mentioned  by  Donne,  of  a  culprit  convicted  of 
a  non-clergyable  offence  prompting  a  convict  for  a 
clergyable  one  in  reading  his  neck-verse.  In  the 
very  curious  collection  of  prolegomena  to  Coryat's 
Crudities  are  commendatory  lines  by  Inigo  Jones, 
Trhose  fame  was  in  building  palaces  and  churches, 
and  not  the  "  lofty  rhyme."  The  famous  architect 
wrote, 

"  Whoever  on  this  book  with  scorn  would  look. 
May  he  at  sessions  crave,  and  want  his  book." 

This  section  is  taken  from  Kuins  of  Time  ex- 
emplified in  Hale's  Pleas  of  the  Crown,  by  Amos, 
p.  24.     And  see,  further,  1  Salk.  61. 

Benefit  of  clergy  was  lately  granted,  not 
only  to  the  clergy,  as  was  formerly  the  case, 
but  to  all  persons.  The  benefit  of  clergy 
seems  never  to  have  been  extended  to  the  crime 
of  high  treason,  nor  to  have  embraced  mis- 
demeanors inferior  to  felony.  See  1  Chitty, 
Cr.  Law,  667-668 ;  4  Blackstone,  Comm.  ch. 
28;  1  Bishop,  Crim.  Law,  ^§  622-624.  But 
this  privilege  improperly  given  to  the  clergy, 
because  they  had  more  learning  than  others, 
is  now  abolished,  by  stat.  7  Geo.  IV.  c.  28,  s.  6. 

By  the  act  of  congress  of  April  30,  1790, 
it  is  provided,  g  30,  that  the  benefit  of  clergy 
shall  not  be  used  or  allowed  upon  convic- 
tion of  any  crime  for  which,  by  any  statute 
of  the  United  States,  the  punishment  is,  or 
shall  be  declared  to  be,  death. 

BENEFIT  OF  DISCUSSION.  In 
Civil  Law.  The  right  which  a  surety  has 
to  cause  the  property  of  the  principal  debtor 
to  be  applied  in  satisfaction  of  the  obligation 
in  the  first  instance.  La.  Civ.  Code,  art. 
3014-3020. 

BENEFIT  OF  DIVISION.  In  CivU 
Iiav7.  The  right  of  one  of  several  joint 
sureties,  when  sued  alone,  to  have  the  whole 
obligation  apportioned  amongst  the  solvent 
sureties,  so  that  he  need  pay  but  his  share, 
iia.  Civ.  Code,  art.  3014^3020.  See  2  Bouvier, 
Inst.  n.  1414. 

BENEFIT  OF  INVENTORY.  In 
Civil  La-w.  The  privilege  which  the  heir  ob- 
tains of  being  liable  for  the  charges  and  debts 
of  the  succession,  only  to  the  value  of  the 
effects  of  the  succession,  by  causing  an  inven- 
tory of  these  effects  within  the  time  and  man- 
ner prescribed  by  law.  La.  Civ.  Code,  art. 
1025 ;  Pothier,  des  Success,  c.  3,  s.  3,  a.  2.  See 
also  Paterson,  Comp.  as  to  the  Scotch  law 
upon  this  subject. 

BENEVOLENCE.  A  voluntary  gratuity 
given  by  the  subjects  to  the  king.     Cowel. 

Benevolences  were  first  granted  to  Edward  IV.; 
but  under  subsequent  monarchs  they  became  any 
thing  but  voluntary  gifts,  ami  in  the  Petition  of 
Eights  (3  Car.  I.)  it  is  made  an  article  that  no 
benevolence  shall  be  extorted  without  the  consent 
of  parliament. 

The  illegal  claim  and  collection  of  these  benevo- 
lences was  one  of  the  prominently  alleged  causes 
of  the  rebellion  of  1640.  1  Blackstone,  Comm.  140 ; 
4  id.  436 ;   Cowel. 

BEQUEATH.  To  give  personal  pro- 
perty by  will  to  another.     13  Barb.  N.  Y. 


106.  The  word  may  be  construed  devise,  so 
as  to  pass  real  estate.     Wigram,  Wills,  11. 

BEQUEST.  A  gift  by  will  of  personal 
property.     See  Devise. 

BERCARIA.  A  sheep-fold.  A  tan- 
house  or  heath-house,  where  barks  or  rinds 
of  trees  are  laid  to  tan.  Domesday;  Coke, 
Litt.  56. 

BERCARIUS,  BERCATOR.  A  shep- 
herd. 

BESAILE,  BESAYLE.  The  great- 
grandfather, proavus.  1  Blackstone,  Comm. 
186. 

BEST  EVIDENCE.  Means  the  best 
evidence  of  which  the  nature  of  the  case 
admits,  not  the  highest  or  strongest  evidence 
which  the  nature  of  the  thing  to  be  proved 
admits  of:  e.g.  a  copy  of  a  deed  is  not  the 
best  evidence ;  the  deed  itself  is  better.  Gil- 
bert, Ev.  15;  Starkie,  Ev.  437;  2  Campb. 
605  ;  3  id.  236 ;  1  Esp.  127 ;  1  Pet.  591 ;  6  id. 
352;  7  id.  100. 

The  rule  requiring  the  best  evidence  to  be 
produced  is  to  be  understood  of  the  best  legal 
evidence.  2  Serg.  &  R.  Penn.  34;  3  Black- 
stone, Comm.  368,  note  10,  by  Christian. 
It  is  relaxed  in  some  cases,  as,  e.g.  where 
the  words  or  the  act  of  the  opposite  party 
avow  the  fact  to  be  proved.  A  tavern- 
keeper's  sign  avows  his  occupation;  taking 
of  tithes  avows  the  clerical  character;  so, 
addressing  one  as  "  The  Reverend  T.  S."  2 
Serg.  &  R.  Penn.  440;  1  Saunders,  Plead. 
49.     And  see  1  Greenleaf,  Ev.  ^|  82,  83. 

BETROTHMENT.  A  contract  between 
a  man  and  a  woman,  by  which  they  agree 
that  at  a  future  time  they  will  marry  to- 
gether. 

2.  The  contract  must  be  mutual;  the  pro- 
mise of  the  one  must  be  the  consideration  for 
the  promise  of  the  other.  It  must  be  obli- 
gatory on  both  parties  at  the  same  instant, 
so  that  each  may  have  an  action  upon  it,  or 
it  will  bind  neither.  1  Salk.  24;  Carth.  467; 
5  Mod.  411 ;  1  Freem.  95 ;  3  Kebl.  148 ;  Coke, 
Litt.  79  a,  b. 

3.  The  parties  must  be  able  to  contract. 
If  either  be  married  at  the  time  of  betroth- 
ment,  the  contract  is  void ;  but  the  married 
party  cannot  take  advantage  of  his  own 
wrong,  and  set  up  a  marriage  or  previous 
engagement  as  an  answer  to  the  action  for 
the  breach  of  the  contract,  because  this  dis- 
ability proceeds  from  the  defendant's  own 
act.  1  Ld.  Raym.  387 ;  3  Inst.  89 ;  1  Sid.  112 ; 
1  Blackstone,  Comm.  432. 

4.  The  performance  of  this  engagement,  or 
completion  of  the  marriage,  must  be  accom- 
plished within  a  reasonable  time.  Either 
party  may,  therefore,  call  upon  the  other  to 
fulfil  the  engagement,  and,  in  case  of  refusal 
or  neglect  to  do  so  within  a  reasonable  time 
after  request  made,  may  treat  the  betroth- 
ment  as  at  an  end,  and  bring  action  for  the 
breach  of  the  contract.  2  Carr.  &  P.  631. 
For  a  breach  of  the  betrothment  without  a 
just  cause,  an  action  on  the  case  may  be 
maintained  for  the  recovery  of  damages.    It 
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may  be  maintained  by  either  party.     Carth. 
467 ;  1  Salk.  24. 

BETTER  EQUITY.  The  right  which, 
in  a  court  of  equity,  a  second  incumbrancer 
has  who  haa  taken  securities  against  sub- 
sequent dealings  to  his  prejudice,  which 
a  prior  incumbrancer  neglected  to  take  al- 
though he  had  an  opportunity.  1  Chanc. 
Prec.  470,  n. ;  4  Rawle,  Penn.  144.  See  3 
Bouvier,  Inst.  n.  2462. 

BETTERMENTS.  Improvements  made 
to  an  estate.  It  signifies  such  improvements 
as  have  been  made  to  the  estate  which  render 
it  better  than  mere  repairs.  11  Me.  482 ;  23 
id.  110;  24  id.  192;  13  Ohio,  308;  10  Yerg. 
Tenn.  477;  13  Vt.  533  ;  17  ic?.  109.  The 
term  is  also  applied  to  denote  the  additional 
value  which  an  estate  acquires  in  conse- 
quence of  some  public  improvement,  as  lay- 
ing out  or  widening  a  street,  etc. 

BEYOND  SEA.  Out  of  the  kingdom 
of  England;  out  of  the  state;  out  of  the 
United  States. 

The  courts  of  Pennsylvania,  also,  have  de- 
cided that  the  phrase  means  "  out  of  the 
United  States."  9  Serg.  &  R.  Penn.  288; 
2  Ball.  Penn.  217;  1  Yfeates,  Penn.  329.  In 
Massachusetts,  Maryland,  Georgia,  and  South 
Carolina,  it  has  been  decided  to  mean  out  of 
the  state.  1  Pick.  Mass.  263 ;  1  Harr.  &  J. 
Md.  350;  2  M'Cord,  So.  C.  331;  3  Bibb,  Ky. 
510;  3  Litt.  Ky.  148.  See  also  1  Johns.  Cas. 
N.Y.  76. 

In  the  various  statutes  of  limitation  the 
term  "  out  of  the  state"  is  now  generally 
used. 

BIAS.  A  particular  influential  power 
which  sways  the  judgment ;  the  inclination 
or  propensity  of  the  mind  towards  a  particu- 
lar object. 

Justice  requires  that  the  judge  should  have 
no  bias  for  or  against  any  individual,  and 
that  his  mind  should  be  perfectly  free  to  act 
as  the  law  requires. 

There  is,  however,  one  kind  of  bias  which 
the  courts  suffer  to  influence  them  in  their 
judgments :  it  is  a  bias  favorable  to  a  class 
of  cases,  or  persons,  as  distinguished  from  an 
individual  case  or  person.  A  few  examples 
will  explain  this.  A  bias  is  felt  on  account 
of  convenience.  1  Ves.  Sen.  Ch.  13, 14 ;  3  Atk. 
Ch.  524.  It  is  also  felt  in  favor  of  the  heir 
at  law,  as  when  there  is  an  heir  on  one  side 
and  a  mere  volunteer  on  the  other.  Willes, 
Ch.  570 ;  1  W.  Blackst.  256 ;  Ambl.  645 ;  1 
Ball  &  B.  Ch.  309  ;  1  Wils.  310.  On  the  other 
hand,  the  court  leans  against  double  portions 
for  children,  M'Clell.  356 ;  13  Price,  Exch. 
599 ;  against  double  provisions,  and  double 
satisfactions,  3  Atk.  Ch.  421 ;  and  against 
forfeitures.  3  Term,  172.  See,  generally,  1 
Burr.  419  ;  1  Bos.  &  P.  614 ;  3  id.  456 ;  2  Ves. 
Ch.  648;  1  Turn.  &  B.  350. 

BID.  An  offer  to  pay  a  specified  price  for 
an  article  about  to  be  sold  at  auction. 

BIDDER.  One  who  offers  to  pay  a  speci- 
fied price  for  an  article  offered  for  sale  at  a 
public  auction.     11  111.  254. 


2.  The  bidder  has  a  right  to  withdraw  his 
bid  at  any  time  before  it  is  accepted,  which 
acceptance  is  generally  manifested  by  knock- 
ing down  the  hammer,  3  Term,  148 ;  Hard. 
Ky.  181 ;  3  Johns.  Cas.  N.  Y.  29 ;  6  Johns.  N. 
Y.  194;  8  id.  444;  Sugden,  Vend.  29;  Bab- 
ington,  Auct.  30,  42 ;  see  38  Me.  302 ;  2  Rich. 
So.  C.  464 ;  or  the  bid  may  be  withdrawn  by 
implication.     6  Penn.  St.  486  ;  8  id.  408. 

The  bidder  is  required  to  act  in  good  faith'; 
and  any  combination  between  him  and  others, 
to  prevent  a  fair  competition,  would  avoid  the 
sale  made  to  himself.  3  Brod.  &  B.  116 ;  5 
Rich.  So.  C.  541. 

3>  But  there  is  nothing  illegal  in  two  or 
more  persons  agreeing  together  to  purchase  a 
property  at  sheriff's  sale,  fixing  a  certain 
price  which  they  are  willing  to  give,  and 
appointing  one  of  their  number  to  be  the 
bidder.  6  Watts  &  S.  Penn.  122 ;  3  Gilm.  Va. 
529;  11  Paige,  Ch.  N.Y.  431 ;  15  How.  494. 
See  3  Stor.  C.  C.  623. 

BIENS  (Fr.  goods).  Property  of  every 
description,  except  estates  of  freehold  and 
inheritance.  Sugden,  Vend.  495  ;  Coke,  Litt. 
118  6;  Dane,  Abr. 

In  the  French  law,  this  term  includes  all  kinds 
of  property,  real  and  personal.  Biens  are  divided 
into  hiena  meuhlea,  movable  property;  and  bietiB 
immeuhlea,  immovable  property.  This  distinction 
between  movable  and  immovable  property  is  recog- 
nized by  them,  and  gives  rise,  in  the  civil  as  well 
as  in  the  common  law,  to  many  important  distinc- 
tions as  to  rights  and  remedies.  Story,  Confl.  of 
Laws,  §  l.S,  note  1. 

BIGAMUS.     In  Civil  Law.     One  who 

had  been  twice  married,  whether  both  wives 
were  alive  at  the  same  time  or  not.  One  who 
had  married  a  widow. 

Especially  used  in  ecclesiastical  matters  as  a 
reason  for  denying  benefit  of  the  clergy.  Termes 
de  la  Ley, 

BIGAMY.  The  wilfully  contracting  a 
second  marriage  when  the  contracting  party 
knows  that  the  first  is  still  subsisting. 

The  state  of  a  man  who  has  two  wives,  or 
of  a  woman  who  has  two  husbands,  living  at 
the  same  time. 

When  the  man  has  more  than  two  wives,  or  the 
woman  more  than  two  husbands,  living  at  the  same 
time,  then  the  party  is  said  to  have  committed 
polygamy ;  but  the  name  of  bigamy  is  more  fre- 
quently given  to  this  offence  in  legal  proceedings. 
1  Eussell,  Crimes,  187. 

According  to  the  canonists,  bigamy  is  threefold, 
viz.;  {vera,  inter-pretativa,  et  siviilitttdinaria),  real, 
interpretative,  and  similitudinary.  The  first  con- 
sisted in  marrying  two  wives  successively  {virgins 
they  may  be),  or  in  once  marrying  a  widow ;  the 
second  consisted,  not  in  a  repeated  marriage,  but 
in  marrying  (v.  g.  meretricem  vel  ab  alio  corruptam) 
a  harlot;  the  third  arose  from  two  marriages,  in- 
deed, but  the  one  metaphorical  or  spiritual,  the 
other  carnal.  This  last  was  confined  to  persons 
initiated  in  sacred  orders,  or  under  the  vow  of  con- 
tinence. Deferriere's  Tract.  Juris  Canon,  tit.  xxi. 
See  also  Bacon,  Abr.  Marriage. 

2.  In  England  this  crime  is  punishable  by 
the  stat.  1  Jac.  I.  c.  11,  which  makes  the 
offence  felony ;  but  it  exempts  from  punish- 
ment the  party  whose  husband  or  wife  shall 
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continue  to  remain  absent  for  seven  years 
before  the  second  marriage  without  being 
heard  from,  and  persons  who  shall  have  been 
legally  divorced.  The  statutory  provisions  in 
the  TJnited  States  against  bigamy  or  poly- 
gamy are  in  general  similar  to,  and  copied 
from,  the  statute  of  1  Jac.  I.  c.ll,  excepting 
as  to  the  punishment.  The  several  excep- 
tions to  this  statute  are  also  nearly  the  same 
in  the  American  statutes;  but  the  punish- 
ment of  the  offence  is  different  in  many  of  the 
states.    2  Kent,  Comm.  69. 

3.  If  a  woman,  who  has  a  husband  living, 
marries  another  person,  she  is  punishable, 
though  her  husband  has  voluntarily  with- 
drawn from  her  and  remained  absent  and 
unheard  of  for  any  terra  of  time  less  than 
seven  years,  and  though  she  honestly  believes, 
at  the  time  of  her  second  marriage,  that  he  is 
"     '      7  Mete.  Mass.  472.     On  the  trial  of  a 


woman  for  bigamy  whose  first  husband  had 
been  absent  from  her  for  more  than  seven 
years,  the  jury  found  that  they  had  no  evi- 
dence that  at  the  time  of  her  second  mar- 
riage she  knew  that  he  was  alive,  but  that 
she  had  the  means  of  acquiring  knowledge 
of  that  fact  had  she  chosen  to  make  use  of 
them.  It  was  held  that  upon  this  finding 
the  conviction  could  not  be  supported.  1 
Dearsl.  &  B.  Cr.  Gas.  98.  If  a  man  is  prose- 
cuted for  bigamy,  his  first  wife  cannot  be 
called  to  prove  her  marriage  with  the  defend- 
ant.    T.  Raym.  1 ;  2  Taylor,  Ev.  g  1228. 

4.  Where  the  first  marriage  was  made 
abroad,  it  must  be  shown  to  have  been  valid 
where  made.  5  Mich.  349.  Reputation  is 
not  sufficient  to  establish  the  fact  of  the  first 
marriage.  1  Park.  Cr.  Cas.  N.  T.  378.  See 
13  Ired.  No.  C.  289.  If  the  second  marriage 
be  in  a  foreign  state,  it  is  not  bigamy,  2 
Park.  Cr.  Cas.  N.  Y.  195;  except  by  ^a- 
tute.  36  En^.  L.  &  Eq.  614.  The  second 
marriage  need  not  be  a  valid  one.  1  Carr.  & 
K.  144. 

BILAN.  A  book  in  which  bankers,  mer- 
chants, and  traders  write  a  statement  of  all 
they  owe  and  all  that  is  due  to  them.  A 
balance  sheet.    3  Mart.  n.  s.  La.  446. 

The  term  is  used  in  Louisiana,  and  is  de- 
rived from  the  French.    5  Mart.  n.  s.  La.  158. 

BILATERAL  CONTRACT.  A  con- 
tract in  which  both  the  contracting  parties 
are  bound  to  fulfil  obligations  reciprocally 
towards  each  other.  Leg.  EMm.  |  781.  See 
Contract. 

BILINB.     Collateral. 

BILINGUIS.     Using  two  languages. 
A  term  formerly  applied  to  juries  half  of 
one  nation  and  half  of  another.     Plowd.  2. 

BILL  (Lat.  Ulla). 

In  Chancery  Practice.  A  complaint  in 
writing  addressed  to  the  chancellor,  contain- 
ing the  names  of  the  pailies  to  the  suit,  both 
eomplainant  and  defendant,  a  statement  of 
the  facts  on  which  the  eomplainant  relies, 
and  the  allegations  which  he  makes,  with  an 
averment  that  the  acts  complained  of  are 


contrary  to  equity,  and  a  prayer  for  relief 
and  proper  process. 

2.  Its  office  in  a  chancery  suit  is  the  same 
as  a  declaration  in  an  action  at  law,  a  libel 
in  a  court  of  admiralty,  or  an  allegation  in 
the  spiritual  courts. 

A  bill  usually  consists  of  nine  parts,  which 
contain, — the  address,  which  must  be  to  the 
chancellor,  court,  or  judge  acting  as  such :  the 
names  of  the  plaintiffs  and  their  descriptions, 
but  the  statement  of  the  parties  in  this  part  of 
the  bill  merely  is  not  sufficient,  2  Ves.  &  B. 
Ch.  Ir.  327;  the  statement  of  the  plaintiff's 
case,  called  the  stating  part,  which  should 
contain  a  distinct  though  general  statement 
of  every  material  fact  to  which  the  plaintiff 
means  to  offer  evidence,  1  Brown,  Ch.  94;  3 
Swanst.  Ch.  472;  3  P.  Will.  276;  2  Atk.  Ch. 
96;  IVern.  Ch.  483;  11  Ves.  Ch.  240;  2 
Hare,  Ch.  264 ;  6  Johns.  N.  Y.  565 ;  1  Woodb. 
&  M.  C.  C.  34;  Story,  Eq.  Plead.  |  265  a; 
a  general  charge  of  confederacy;  the  allega- 
tions of  the  defendant's  pretences,  and  charges 
in  evidence  of  them;  the  clause  of  jurisdic- 
tion, and  an  averment  that  the  acts  com- 
plained of  are  contrary  to  equity ;  a  prayer 
that  the  defendant  may  answer  the  interroga- 
tories, usually  called  the  interrogatory  part; 
the  prayer  for  relief;  the  prayer  for  process. 
2  Madd.  Ch.  166;  4  Halst.  Ch.  N.  J.  143;  1 
Mitford,  Chanc.  Plead.  41. 

3.  By  the  twenty-first  of  the  Rules  of  Prae. 
tice  for  the  Courts  of  Equity  of  the  United 
States,  promulgated  by  the  supreme  court 
Jan.  1842,  it  is  provided  that  the  plaintiff  in 
his  bill  shall  be  at  liberty  to  omit,  at  his 
option,  the  pao-t  which  is  usually  called  the 
common  confederacy  clause  of  the  bill,  avow- 
ing a  confederacy  between  the  defendants  to 
injure  or  defraud  the  plaintiff;  also  what  is 
commonly  called  the  charging  part  of  the 
bill,  setting  forth  the  matters  or  excuses  which 
the  defendant  is  supposed  to  intend  to  set  up 
by  way  of  defence  to  the  bill ;  also  what  is 
commonly  called  the  jurisdiction  clause  of 
the  bill,  that  the  acts  complained  of  are  con- 
trary to  equity,  and  that  the  defendant  is 
without  any  remedy  at  law.  By  the  rule  the 
4th,  5th,.  and  6th  parts  of  the  bill  as  above 
stated  are  dispensed  with.  And  see  Story, 
Eq.  Plead.  H  29-34.  And  this  seems  to  be 
now  the  more  common  practice,  except  where 
fraud  and  combination  are  to  be  specifically 
charged.     27  N.  H.  506. 

4.  The  facts  contained  in  the  bill,  so  far 
as  known  to  the  complainant,  must  in  some 
cases  be  sworn  to  be  true,  Mitford,  Chanc. 
Plead.  54;  and  such  as  are  not  known  to  him 
he  must  swear  he  believes  to  be  true,  and 
it  must  be  signed  by  counsel.  2  Maddock, 
Chanc.  Pract.  167;  4  Halst.  Ch.  N.  J.  136; 
Story,  Eq.  Plead.  ?  288. 

Bills  are  said  to  be  original ;  not  original, 
or  in  the  nature  of  original  bills. 

Original  bills  are  those  which  do,  and  which 
do  not,  pray  for  relief. 

Those  which  pray  for  relief  are  either  hilh 
praying  the  decree  or  order  touching  some 
right  claimed  by  the  party  exhibiting  the 
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bill,  in  opposition  to  some  right,  real  or  sup- 
posed, claimed  by  the  party  against  whom  the  , 
bill  is  exhibited,  or  touching  some  wrong  ' 
done  in  violation  of  the  plaintiif's  right, 
which  is  the  most  common  kind  of  bill,  Mit- 
ford,  Chanc.  Plead.  Jerem.  ed.  34-37 ;  bills 
of  interpleader;  or  bills  of  certiorari. 

5.  Those  which  do  not  pray  for  relief  are 
either  to  perpetuate  testimony;  to  examine 
witnesses  de  bene  esse;  or  for  aiseovery. 

Bills  not  original  are  either  supplemental ; 
of  revivor;  or  of  revivor  and  supplement. 

Those  of  revivor  and  supplement  are  either 
a  cross  bill;  a  bill  of  review;  a  bill  to  im- 
peach a  decree ;  to  suspend  the  operation,  or 
avoid  the  decree  for  subsequent  matter;  to 
earn/  a  decree  into  effect ;  or  partaking  of  the 
qualities  of  some  one  or  all  of  them.  See  Mit- 
ford,  Eq.  PI.  35-37;  Story,  Eq.  PI.  ^§  18-21. 

For  an  account  of  these  bills,  consult  the 
various  ai'tioles  which  follow. 

As  a  Contract.  An  obligation ;  a  deed, 
whereby  the  obligor  acknowledges  himself  to 
owe  unto  the  obligee  a  certain  sum  of  money 
or  some  other  thing,  in  which,  besides  the 
names  of  the  parties,  are  to  be  considered 
the  sum  or  thing  due,  the  time,  place,  and 
manner  of  payment  or  delivery  thereof.  It 
may  be  indented  or  poll,  and  with  or  without 
a  penalty.     West,  Symb.  ^  100,  101. 

6>  This  signification  came  to  include  all 
contracts  evidenced  by  writing,  whether  spe- 
cialties or  parol,  but  is  no  longer  in  use 
except  in  phrases,  such  as  bill  payable,  bill 
of  lading. 

In  Legislation.  A  special  act  passed  ^y 
the  legislature  in  the  exercise  of  a  quasi  judi- 
cial power.  Thus,  bills  of  attainder,  bills  of 
pains  and  penalties,  are  spoken  of  See  Bill 
OF  Attainder  ;  Bill  op  Pains  and  Penalties. 

The  draft  of  a  law  submitted  to  the  con- 
sideration of  a  legislative  body  for  its  adop- 
tion. 26  Penn.  St.  450.  By. the  constitution 
of  the  United  States,  all  bills  for  raising  reve- 
nue must  originate  in  the  house  of  represen- 
tatives ;  but  the  senate  may  propose  or  con- 
cur with  amendments  as  on  other  bills. 
Every  bill,  before  it  becomes  a  law,  must  be 
approved  by  the  president  of  the  United 
States,  or  within  ten  days  returned,  with  his 
objections,  to  the  house  in  which  it  origin- 
ated. Two-thirds  of  each  house  may  then 
enact  it  into  a  law.  These  provisions  are 
copied  in  the  constitutions  of  most  of  the 
states.  U.  S.  Const,  art.  1,  §  7.  As  to  the 
mode  of  passing  bills  in  congress,  see  Shep- 
herd, Const.  TextrBook,  94 ;  2  Story,  Const. 
i  893  et  seq. 

In  MeroantUe  Law.  The  creditor's  writ- 
ten statement  of  his  claim,  specifying  the 
items. 

It  differs  from  an  account  stated  in  this,  that  a 
bill  is  the  creditor's  statement;  an  account  stated 
is  a  statement  which  has  been  assented  to  by  both 
parties. 

T.  In  England  it  has  been  held  that  a  bill 
thus  rendered  is  conclusive  against  the  party 
making  it  out  against  an  increase  of  charge 
on  any  of  the  items  contained  in  it;  and 


strong  evidence  against  items.  1  Bos.  &  P. 
49.  But  in  New  York  it  has  been  held  that 
merely  presenting  a  bill,  no  payment  or 
agreement  as  to  the  amount  being  shown, 
does  not  conclude  the  party  from  suing  for  a 
larger  sum.     16  N.  Y.  389. 

BILL  OP  ADVENTURE.  A  writing 
signed  by  a  merchant,  ship-owner,  or  master 
to  testify  that  goods  shipped  on  board  a  cer- 
tain vessel  are  at  the  venture  of  another  per- 
son, he  himself  being  answerable  only  for  the 
produce. 

BILL  OP  ADVOCATION.  In  Scotch 
Law. 

A  petition  in  writing,  by  which  a  party  to 
a  cause  applies  to  the  supreme  court  to  call 
the  action  out  of  the  inferior  court  to  itself. 

BILL  TO  CARRV  A  DECREE  INTO 
EXECUTION.  In  Equity  Practice.  One 
which  is  filed  when,  from  the  neglect  pf  par- 
ties or  some  other  cause,  it  may  become  im- 
possible to  carry  a  decree  into  execution 
without  the  further  decree  of  the  court. 
Hinde,  Chanc.  Pract.  68. 

BILL  OP  CERTIORARI.  In  Equity 
Practice.  One  praying  for  a  writ  of  certio- 
rari to  remove  a  cause  from  an  inferior  court 
of  equity.  Cooper,  Eq.  44.  Such  a  bill  must 
state  the  proceedings  in  the  inferior  court, 
and  the  incompetency  of  such  court  by  sug- 
gestion of  the  reason  why  justice  is  not  likely 
to  be  done, — as,  distance  of  witnesses,  lack  of 
jurisdiction,  etc., — and  must  pray  a  writ  of 
certiorari  to  remove  the  record  and  the  caus» 
to  the  superior  court.  Wyatt,  Pract.  Reg.  82; 
Harrison,  Chanc.  Pract.  49;  Story,  Eq.  Plead. 
J  298.    It  is  rarely  used  in  the  United  States. 

BILL  CHAMBER.  In  Scotch  Law, 
A  department  of  the  court  of  session  in  which 
petitions  for  suspension,  interdict,  etc.  are 
entertained.  It  is  equivalent  to  sittings  in 
chambers  in  the  English  and  American  prac- 
tice.    Paterson,  Comp. 

BILL  OP  CONPORBHTY.  In  Equity 
Practice.  One  filed  by  an  executor  or  ad- 
ministrator, who  finds  the  affairs  of  the  de- 
ceased so  much  involved  that  he  cannot  safely 
administer  the  estate  except  under  the  direc- 
tion of  a  court  of  chancery.  This  bill  is  filed 
against  the  creditors  generally,  for  the  pur- 
pose of  having  all  their  claims  adjusted,  and 
procuring  a  final  decree  settling  the  order  of 
payment  of  the  assets.    1  Story,  Eq.  Jur.  440. 

BILL  OP  COSTS.  In  Practice.  A 
statement  of  the  items  which  form  the  total 
amount  of  the  costs  of  a  suit  or  action.  It 
must  be  taxed  by  the  proper  officer  of  the 
court,  and  is  demandable  as  a  matter  of  right 
before  the  payment  of  the  costs.  See  Costs  ; 
Taxing  Costs. 

Consult,  for  the  English  rules,  7  C.  B.742; 
8  id.  331;  6  Dowl.  &  L.  691;  13  Q.  B.308;  13 
Lond.  Jur.  680;  14  id.  U,  65. 

BILL  OP  CREDIT.  Paper  issued  by 
the  authority  of  a  state  on  the  faith  of  the 
state,  and  designed  to  circulate  as  money. 
11  Pet.  257. 
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Promissory  notes  or  bills  issued  by  a  state 
government,  exclusively,  on  the  credit  of  the 
state,  and  intended  to  circulate  through  the 
community  for  its  ordinary  purposes  as  money, 
redeemable  at  a  future  day,  and  for  the  pay- 
ment of  which  the  faith  of  the  state  is  pledged. 
4  Kent,  Comm.  408. 

The  constitution  of  the  United  States  pro- 
vides that  no  state  shall  emit  bills  of  credit, 
or  make  any  thing  but  gold  and  silver  coin  a 
tender  in  payment  of  debts.  U.  S.  Const, 
art.  1,  §  10.  This  prohibition,  it  seems,  does 
not  apply  to  bills  issued  by  a  bank  owned  by 
the  state  but  having  a  specific  capital  set 
apart,  2  M'Cord,  So.  C.  12;  4  Ark.  44;  11 
Pet.  257;  13  How.  12;  but  see  4  Pet.  410;  2 
111.  87 ;  nor  does  it  apply  to  notes  issued  by 
corporations  or  individuals  which  are  not 
made  legal  tender.  4  Kent,  Comm.  408,  and 
notes.  See  2  Pet.  318 ;  4  Ball,  xxiii. ;  Story, 
Const.  U  1362-13G4. 

In  Mercantile  Law.  A  letter  sent  by  an 
agent  or  other  person  to  a  merchant,  desiring 
him  to  give  credit  to  the  bearer  for  goods  or 
money.  Comyns,  Dig.  Merchant,  F  3 ;  3  Burr. 
1667 ;  13  Miss.  491 ;  4  Ark.  44;  R.  M.  Charlt. 
Ga.  151. 

BILL  OF  DEBT.  An  ancient  term  in- 
cluding promissory  notes  and  bonds  for  the 
payment  of  money.     Comyns,  Dig.  Merchant, 

BILL  OP  DISCOVERY.  In  Equity 
Practice.  One  which  prays  for  the  discovery 
of  facts  resting  within  the  knowledge  of  the 
person  against  whom  the  bill  is  exhibited,  or 
of  deeds,  writings,  or  other  things  in  his 
custody  or  power.  Hinde,  Chanc.  Pract.  20 ; 
Blake,  Chanc.  Pract.  87. 

It  does  not  seek  for  relief  in  consequence  of  the 
discovery  (and  this  constitutes  its  characteristic 
feature),  though  it  may  ask  for  a  stay  of  proceedings 
till  discovery  is  made,  2  Story,  Bq.  Jur.  g  14S3; 
and  such  relief  as  does  not  require  a  hearing  before 
the  court,  it  is  said,  may  be  part  of  the  prayer.  Eden, 
Inj.  78 ;  19  Ves.  Ch.  376 ;  4  Madd.  Ch.  247;  5  id.  218; 
ISchoales  A  L.  Ch.  Jr.  316;  1  Sim.  &  S.  Ch.  83. 

2.  It  is  commonly  used  in  aid  of  the  juris- 
diction of  a  court  of  law,  to  enable  the  party 
who  prosecutes  or  defends  a  suit  at  law  to 
obtain  a  discovery  of  the  facts  which  are 
material  to  such  prosecution  or  defence.  Hare 
Discov.  119;  9  Paige,  Ch.  N.  Y.  580,  622,  637'. 

The  plaintiff  must  be  entitled  to  the  dis- 
covery he  seeks,  and  can  only  have  a  dis- 
covery of  what  is  necessary  for  his  own  title, 
as  of  deeds  he  claims  under,  and  not  to  pry 
into  that  of  the  defendant.  2  Ves.  Ch.  445. 
See  Blake,  Chanc.  Pract.  45 ;  Mitford  Chanc 
Plead  52;  Cooper,  Eq.  Plead.  58;  1  Mad- 
dock,  Chanc.  Pract.  196  ;  Hare,  Disc,  passim.  ■ 
Wigram,  Disc,  passim. 

.  ?•  '^^^  V'-^^  """^^  ^^°'^  a  present  and  vested 
title  and  interest  in  the  plaintiff,  and  what 
that  title  and  interest  are,  8  Mete.  Mass.  395- 

;  ir  """i .  o  ■  ^^^  '  ^'*  reasonable  certainty, 
.-!  Ves.  343  ;  must  state  a  case  which  will  con- 
stitute a  just  ground  for  a  suit  or  a  defence 
at  law,  3  Johns.  Ch.  N.  Y.  47 ;  2  Paiee  Ch 
N.  y.  601;  1  Brown,  Ch.  96;  3  ii  fss    2 


Anstr.  504 ;  13  Ves.  Ch.  240 ;  3  Mylne  &  C. 
Ch.  407 ;  must  describe  the  deeds  and  acts 
with  reasonable  certainty,  3  Ves.  Ch.  343; 
17  Ala.  N.  s.  794 ;  Story,  Eq.  Pi.  |  320;  must, 
state  that  a  suit  is  brought,  or  about  to  be, 
and  the  nature  thereof  must  be  given  with 
reasonable  certainty,  5  Madd.  Ch.  18 ;  8  Ves. 
Ch.  398 ;  must  show  that  the  defendant  ha» 
some  interest,  2  Atk.  Ch.  394 ;  1  Ves.  &  B.  Ch. 
550 ;  3  Barb.  Ch.  N.  Y.  484 ;  and,  where  the 
right  arises  from  privity  of  estate,  what  that 
privity  is,  Mitford,  Chanc.  Plead.  Jerem.  ed. 
189 ;  it  must  show  that  the  matter  is  material, 
and  how,  9  Paige,  Ch.  K.  Y.  188,  580,  622; 
3  Rich.  Eq.  So.  C.  148 ;  and  must  set  forth 
the  particulars  of  the  discovery  sought.  2 
Caines,  Cas.  N.  y.  296 ;  1  Younge  &  J.  Exch. 
577.     And  see  Story,  Eq.  Plead.  §  17  et  seq. 

It  will  not  lie  in  aid  of  a  criminal  prosecu- 
tion, a  mandamus,  oi  suit  for  a  penalty.  2 
Ves.  Ch.  398;  2  Paige,  Ch.  N.  Y.  399;  Story, 
Eq.  Jur.  U494. 

BILL  OF  EXCEPTIONS.  A  written 
statement  of  objections  to  the  decision  of  the 
court  upon  a  point  of  law,  made  by  a  party 
to  the  cause,,  and  properly  certified  by  the 
judge  or  court  who  made  the  decision. 

The  object  of  a  bill  of  exceptions  is  to  put  the 
decision  objected  to  upon  record  for  the  information 
of  the  court  having  cognizance  of  the  cause  in  error. 
Bills  of  exceptions  are  authorized  by  statute 
Westm.  2d  (13  Edw.  I.),  c.  31,  the  principles  of 
which  have  been  adopted  in  all  the  states  of  the 
Union,  though  the  statute  has  been  held  to  be 
superseded  in  some,  by  their  own  statutes.  It  pro- 
vides for  compelling  the  judges  to  sign  such  bills, 
and  for  securing  the  insertion  of  the  .exceptions 
upon  the  record.  They  may  be  brought  by  either 
plaintiff  or  defendant. 

2.  Where  it  lies.  In  the  trial  of  civil 
causes,  wherever  the  court,  in  making  a  de- 
cision, is  supposed  by  the  counsel  against 
^irhom  the  decision  is  made  to  have  mistaken 
the  law,  such  counsel  may  tender  exceptions 
to  the  ruling,  and  require  the  judge  to 
authenticate  the  bill,  3  Blackstone,  Comm. 
372 ;  3  Cranch,  300 ;  7  Gill  &  J.  Md.  335 ;  24 
Me.  420 ;  3  Jones,  No.  C.  185 ;  19  N.  H.  372 ; 
including  the  receiving  improper  and  the 
rejecting  proper  evidence,  1  111.  162 ;  9  Mo. 
166  i  6  Gray,  Mass.  479 ;  17  Tex.  62 ;  41  Me. 
149 ;  and  a  failure  to  call  the  attention  of  the 
jury  to  material  matter  of  evidence,  after 
request,  2  Cow.  N.  Y.  479;  and  including  a 
refusal  to  charge  the  jury  in  a  case  proper  for 
a  charge,  4  Cranch,  60,  62;  2  Aik.  Vt.  115: 
2  Blatchf.  C.  C.  1 ;  5  Gray,  Mass.  101 ;  but  not 
including  a  failure  to  charge  the  jury  on 
points  of  law  when  not  requested,  2  Pet.  15  : 
6  Wend.  N.  Y.  274;  1  Halst.  N.J.  132;  4  id. 
153  ;  2  Blatchf.  C.  C.  1;  11  Cush.  Mass.  123; 
38  Me.  227 ;  and  including  a  refusal  to  order 
a  special  verdict  in  somecases.   1  Call.  Va.  105. 

3.  An  exception  cannot  be  taken  to  th« 
decision  of  the  court  upon  matters  resting  in 
Its  discretion,  34  Me.  300 ;  15  id.  345  ;  5  Vt. 
28  ;  7  id.  92 ;  13  id.  459 ;  6  Wend.  N.  Y.  277 ; 
4  Pick.  Mass.  302;  22  id.  394;  3  111.  78-  17 
id.  339;  8  Miss.  164;  19  Vt.  457;  20  N.  H. 
121 ;  5  R.  I.  138 ;  nor  in  cases  where  there  is 
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a  right  of  appeal.  4  Pick.  Mass.  93 ;  10  id. 
34;  13  Vt.  430;  1  Me.  291.  See  19  Pick. 
Mass.  191. 

In  criminal  cases,  at  common  law,  judges- 
are  not  required  to  authenticate  exceptions, 

1  Chitty,  Crim.  Law,  622;  13  Johns.  N.  Y.  90; 
20  Barb.  N.  Y.  567 ;  1  Va.  Cas.  264 ;  2  Watts, 

I  Penn.  285;  2  Sumn.  C.  0.  19;  16  Ala.  187; 
but  statutory  provisions  have  been  made  in 
several  states  authorizing  the  taking  of  ex- 
ceptions in  criminal  cases.  Graham,  Pract. 
768,  n.;  2  Va.  Cas.  60;  1  Leigh,  Va.  598;  14 
Pick.  Mass.  370 ;  7  Mete.  Mass.  467 ;  20  Barb. 
N.  Y.  567 :  4  Ohio,  348;  6  id.  16;  7  id.  214; 

2  Dutch.  N.  J.  463 ;  5  Mich.  36 ;  29  Penn.  St. 
429. 

4.  When  to  he  taken.  The  bill  must  be 
tendered  at  the  time  the  decision  is  made,  6 
Johns.  N.  Y.  279;  9  id.  345;  5  N.  H.  330;  2 
Me.  336 ;  5  Watts,  Penn. 69 ;  6  J.  J.  Marsh.  Ky. 
247 ;  2  Harr.  N.  J.  291 ;  1  Ark.  349 ;  2  id.  14; 
8  Mo.  234,  656;  2  Miss.  572;  12  'La.  Ann. 
113 ;  4  Iowa,  504;  4  Tex.  170 ;  and  it  must,  in 
general,  be  taken  before  the  jury  have  deliv- 
ered their  verdict.  8  Serg.  &  R.  Penn.  211; 
10  Johns.  N.  Y.  312;  5  T.  B.  Monr.  Ky.  177 ; 
IIN.H.  251;  9  Mo.  291,  355;  3  Ind.  107;  17 
111.  166.     See  7  Wend.  N.  Y.  34 ;  9  Conn.  545. 

In  practice,  however,  the  point  is  merely 
noted  at  the  time,  and  the  bill  is  afterwards 
settled,  Buller,  Nisi  P.  315 ;  T.  Raym.  405 ; 
Salk.  288 ;  8  Serg.  &  R.  Penn.  210 ;  11  id.  270 ; 
5  N.  H.  336;  3  Cow.  N.  Y.  32;  7  id.  102;  5 
Miss.  272;  2  Swan,  Tenn.  77;  21  Mo.  122; 
see  13  111.  664 ;  3  A.  K.  Marsh.  Ky.  300 ;  1  Ala. 
66  ;  2  Dutch.  N.  J.  463  ;  but  in  general  before 
the  close  of  the  term  of  court,  3  Ilumphr. 
Tenn.  372 ;  8  Mo.  727  ;  1  Watts  &  S.  Penn. 
480 ;  6  How.  260 ;  see  18  Ala.  441 ;  9  111.  443 ; 
5  Ohio  St.  51 ;  and  then  must  appear  on  its 
face  to  have  been  signed  at  the  trial.  9 
Wheat.  651 ;  2  Sumn.  C.  C.  19 ;  6  Wend.  N. 
Y.  268  ;  3  Ark,  451.  A  bill  may  be  sealed  by 
the  judge  after  the  record  has  been  removed, 
and  even  after  the  expiration  of  his  term.  1 
Iowa,  364.   See  4  Pick.  Mass.  228 ;  7  Mo.  250. 

5.  Formal  proceedings.  The  bill  must  be 
signed  by  the  judge  or  amajority  of  the  judges 
who  tried  the  cause,  8  Cow.  "N.  Y.  746 ;  2 
Harr.  &  J.  Md.  345 ;  3  Hen.  &  M.  Va.  219  ; 
4  J.  J.  Marsh.  Ky.  543  ;  2  Me.  336;  2  Ala. 
269;  Wright,  Ohio,  73;  29  Vt.  187;  22  Ga. 
168  ;  upon  notice  of  time  and  place  when  and 
where  it  is  to  be  done.  Buller,  Nisi  P.  316 ;  3 
Cow.  N.  Y.  32;  8  id.  766;  1  Ind.  389;  2  Ga. 
211,  262.  As  to  the  course  to  be  pursued  in 
case  of  the  death  of  the  judge  before  authen- 
tication, see  7  Dowl.  &  L.  252 ;  2  Du.  N.  Y. 
607. 

Facts  not  appearing  on  the  bill  are  not  pre- 
sumed. 11  Ala.  29 ;  4  Monr.  Ky.  126 ;  5  Rand. 
Va.  666;  3  Bawle,  Penn.  101;  1  Pick.  Mass. 
37;  2  Miss.  315;  5  Pla.  457;  7  Cranch,  270. 
For  decisions  as  to  the  requisite  statements  of 
fact  and  law,  see  1  Aik.  Vt.  210 ;  2  id.  26 ; 

3  Jones,  No.  C.  407;  2  Harr.  &  J.  Md.  376; 
7  id.  279 ;  2  Leigh,  Va.  340  ;  4  Hen.  &  M.  Va. 
•370;  5  Ala.  71;  29  Ala.  n.  s.  322;  4  Ohio, 
79-7  Ohio  St.  22;  20  Ga.  135  ;  4  Mich.  478; 


4  Iowa,  349 ;  17  111.  234 ;  22  Mo.  321 ;  2  Pet. 
15;  7  Cranch,  270;  9  Wheat.  651;  4  How.  4. 

6.  Effect  of.  The  bill  when  sealed  is  con- 
clusive evidence  as  to  the  facts  therein  stated 
as  between  the  parties,  3  Burr.  1765 ;  3  Dall. 
Penn.  38;  6  Wend.  N.  Y.  276,  in  the  suit  to 
which  it  relates,  but  no  further,  23  Miss.  156 ; 
see  1  T.  B.  Monr.  Ky.  6;  and  all  objections 
not  appearing  by  the  bill  are  excluded.  8  East, 
280;  2  Binn.  Penn.  168 ;  7  Ilalst.  N.  J.  160; 
1  Pick.  Mass.  37;  7  id.  136;  14  id.  370;  1 
Wend.  N.  Y.  418  ;  10  id.  254 ;  2  Me.  337 ;  25 
id.  79  ;  1  Leigh,  Va.  86  ;  10  Conn.  146  :  11  id. 
159 ;  6  Watts  &  S.  Penn.  343  ;  8  Miss.  671 ; 
10  id.  510  ;  12  Gill  &  J.  Md.  64 ;  10  Vt.  255 ; 
7  Mo.  288;  11  Wheat.  199;  3  How.  553.  And 
see  17  Ala.  689  ;  18  id.  716;  2  Ark.  506;  10 
Yerg.  Tenn.  499 ;  30  Vt.  233.  But  see  4  Hen. 
&  M.  Va.  200. 

It  draws  in  question  only  the  points  to 
which  the  exception  is  taken.  5  Johns.  N. 
Y.  467;  8  id.  495;  1  Green,  N.  J.  216;  10 
Conn.  75,  146.  It  does  not  of  itself  operate  a 
stay  of  proceedings.  18  Wend.  N.  Y.  509 ;  19 
Ga.  588.     See  5  Hill,  N.  Y,  510. 

BILL  OP  EXCHANGE.  A  written  or- 
der from  one  person  to  another,  directing  the 
person  to  whom  it  is  addressed  to  pay  to  a  third 
person  a  certain  sum  of  money  therein  named. 
Byles,  Bills,  1. 

A  bill  of  exchange  may  be  negotiable  or  non- 
negotiable.  If  negotiable,  it  may  be  transferred 
either  before  or  after  acceptance. 

The  person  making  the  bill,  called  the  drawer,  is 
said  to  draw  upon  the  person  to  whom  it  is  directed, 
and  undertakes  impliedly  to  pay  the  amount  with 
certain  costs  if  he  refuse  to  comply  with  the  com- 
mand. The  drawee  is  not  liable  on  the  bill  till 
after  acceptaneej  and  then  becomes  liable  as  princi- 
pal to  the  extent  of  the  terms  of  the  acceptance; 
while  the  drawer  becomes  liable  to  the  payee  and 
indorsees  conditionally  upon  the  failure  of  the  ac- 
ceptor to  pay.  The  liabilities  between  indorsera 
and  indorsees  are  subject  totbe.^ame  rules  as  those 
of  indorsers  and  indorsees  on  promissory  notes. 
Regularly,  the  drawee  is  the  person  to  become  ac- 
ceptor ;  but  other  parties  may  accept,  under  special 
circumstances. 

2.  A  foreiyn  bill  of  exchange  is  one  of 
which  the  drawer  and  drawee  are  residents  of 
countries  foreign  to  each  other.  In  this  re- 
spect the  states  of  the  United  States  are  held 
foreign  as  to  each  other.  2  Pet.  589 ;  10  id. 
572;  12  Pick.  Mass.  483;  15  Wend.  N.  Y. 
527;  3  A.  K.  Marsh.  Ky.  488;  1  Const.  So. 
C.  400 ;  1  Hill,  So.  C.  44 ;  4  Leigh,  Va.  37 ;  15 
Me.  136;  18  id.  292;  20  id.  139;  8  Dan.  Ky. 
133;  9  N.  H.  558;  4  Wash.  C.  C.  148.  But 
see  5  Johns.  N.  Y.  384;  17  Ala.  247. 

An  inland  bill  is  one  of  which  the  drawer 
and  drawee  are  residents  of  the  same  state  or 
country.  25  Miss.  143.  As  to  whether  a  bill 
is  considered  as  foreign  or  inland  when  made 
partly  in  one  place  and  partly  in  another,  see 
5  Taunt.  529;  8  id.  679;  Gow.  56;  1  Maule  & 
S.  87. 

The  distinction  between  inland  and  foreign 
bills  becomes  important  with  reference  to  the 
question  whether  protest  and  notice  are  to 
be  given  in  case  of  non-acceptance.  See  3 
Kent,  Comm.  95;  Protest 
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3.  The  parties  to  a  bill  of  exchange  are  the 
drawer,  the  drawee,  the  acceptor,  and  the 
payee.  Other  persons  connected  with  a  bill 
in  case  of  a  transfer  as  parties  to  the  trans- 
fer are  the  indorser,  indorsee,  and  holder. 
See  those  titles.  It  sometimes  happens  that 
one  or  more  of  the  apparent  parties  to  a  bill 
are  fictitious  persons.  The  rights  of  a  bona 
fide  holder  are  not  thereby  prejudiced  where 
the  payee  and  indorser  are  fictitious,  2  H. 
Blackst.  78 ;  3  Term,  174, 481 ;  1  Campb.  130 ; 
19  Ves.  Ch.  311 ;  or  even  where  the  drawer 
and  payee  are  both  fictitious,  10  Barnew.  & 
C.  468 ;  and  all  the  various  parties  need  not  be 
different  persons.  18  Ala.  76;  1  Story,  C.  C. 
22.  The  qualifications  of  parties  who  are  to 
be  made  liable  by  the  making  or  transfer  of 
bills  are  the  same  as  in  case  of  other  con- 
tracts.    See  Parties. 

4.  The  bill  must  be  written.  1  Pardessus, 
344;  2  Strange,  955. 

It  must  be  properly  dated,  both  as  to  place 
and  time  of  making.  Beawes,  Lex  Merc, 
pi.  3;  2  Pardessus,  n.  333;  1  Barnew.  &  C. 
398.    See  30  Vt.  11. 

The  superscription  of  the  sum  for  which  the 
bill  is  payable  will  aid  an  omission  in  the 
bill,  but  is  not  indispensable.  2  East,  PI.  Cr. 
951;  IK.  L  398. 

The  time  of  payment  should  be  expressed ; 
but  if  no  time  is  mentioned  it  is  consi- 
dered as  payable  on  demand.  7  Term,  427 '; 
2  Barnew.  &  C.  157. 

The  place  of  payment  may  be  prescribed 
by  the  drawer,  Beawes,  Lex  Merc.  pi.  3;  8 
C.  B.  433 ;  or  by  the  acceptor  on  his  accept- 
ance, Chitty,  Bills,  172;  3  Jur.  34;  7  Barb. 
N.  Y.  652 ;  but  is  not  as  a  general  practice,  in 
which  last  case  the  bill  is  considered  as  pay- 
able and  to  be  presented  at  the  usual  place 
of  business  of  the  drawee,  11  Penn.  St.  456, 
at  his  residence,  where  it  was  made,  or  to 
him  personally  anywhere.  10  Barnew.  &  C. 
4;  Mood.  &  M.  381 ;  4  Carr.  &  P.  35. 

Such  an  order  or  request  to  pay  must  be 
made  as  demands  a  right,  and  not  as  asks  a 
favor.  Mood.  &  M.  171 ;  and  it  must  he  abso- 
lute, and  not  contingent.  8  Mod.  363 ;  4  Ves. 
Ch.  372 ;  1  Russ.  &  R.  Cr.  Cas.  193 ;  2  Barnew. 
&  Aid.  417 ;  5  Term,  482 ;  4  Wend.  N.  Y.  275 ; 
11  Mass.  14;  13  Ala.  205;  3  Halst.  N.  J. 
262;  6  J.  J.  Marsh.  Ky.  170;  1  Ohio,  272;  9 
Miss.  393;  5  Ark.  401;  1  La.  Ann.  48;  10 
Tex.  155.  Mere  civility  in  the  terms  does  not 
alter  the  legal  effect  of  the  instrument. 

5>  The  word  pay  is  not  necessary ;  deliver 
is  equally  operative,  2  Ld.  Raym.  1397;  8 
Mod.  364;  as  well  as  other  words,  9  C.  B. 
570 ;  but  they  must  be  words  requiring  pay- 
ment, 10  Ad.  &  E.  98  :  "il  vans  plaira  de 
paxjer"  is,  in  France,  the  proper  language  of 
a  bill.     Pailliet,  Man.  841. 

Each  of  the  duplicate  or  triplicate  (as  the 
case  may  be)  bills  of  a  set  of  foreign  ex- 
change contains  a  provision  that  the  particu- 
lar bill  is  to  be  paid  ouly  if  the  others  remain 
at  the  time  unpaid,  see  2  Pardessus,  n.  342; 
and  all  the  parts  of  the  set  constitute  but  one 
bill.     7  Johns.  N.  Y.  42;  2  Dall.  Penn.  134. 


A  bill  should  designate  the  payee,  26  Eng.  L, 
&  Eq.  404;  36  id.  165;  11  Barb.  N.  Y.  241; 
13  Ga.  55;  30  Miss.  122;  10  111.  169;  and  see 

1  E.  D.  Smith,  N.  Y.  1 ;  8  Ind.  18;  but  when 
no  payee  is  designated,  the  holder  by  indorse- 
ment may  fill  the  blank  with  his  own  name, 

2  Maule  &  S.90;  4  Campb.  97  ;  see  6  Ala.N. 
s.  86 ;  and  if  payable  to  the  bearer  it  is  suffi- 
cient.    3  Burr.  1626. 

6.  To  make  it  negotiable,  it  must  be  pay- 
able to  the  order  of  the  payee  or  to  the  bearer, 
or  must  contain  other  equivalent  and  opera- 
tive words  of  transfer.  1  Salk.  132 ;  Ld.  Raym. 
1545;  6  Term,  123;  9  Barnew.  &  C.  409;  1 
Deac.  &  C.  275;  1  Dall.  Penn.  194;  3  Caines, 
N.  Y.  137;  2  Gill,  Md.  348:  1  Harr.  Del.  32; 

3  Humphr.  Tenn.  612;  1  Ga.  236;  1  Ohio, 
272 ;  otherwise  in  some  states  of  the  United 
States  by  statute,  and  in  Scotland,  Va.  Rev. 
Stat.  1849,  0.  144,  H;  10  B.  Monr.  Ky.  286; 
1  Bell,  Comm.  401.  But  in  England  and  the 
United  States  negotiability  is  not  essential  to 
the  validity  of  a  bill,  3  Kent,  Comm.  78;  6 
Term,  123;  6  Taunt.  328;  9  Johns.  N.Y.  217; 
10  Gill  &  J.  Md.  299;  31  Penn.  St.  506; 
though  it  is  otherwise  in  France.  Code  de 
Comm.  art.  110,  188;  2  Pardessus,  n.  339. 

T.  The  sum  for  which  the  bill  is  drawn 
should  be  written  in  full  in  the  body  of  the 
instrument,  as  the  words  in  the  body  govern 
in  case  of  doubt.  5  Bingh.  n.  c.  ■SS;  8 
Blackf.  Ind.  144;  1  R.  I.  398. 

The  amount  must  be  fixed  and  certain,  and 
not  contingent.  2  Salk.  375 ;  2  Miles,  Penn. 
442.  It  must  be  payable  in  money,  and  not 
in  merchandise,  7  Johns.  N.  Y.  321,  461 ;  4 
Cow.  N.  Y.  452;  11  Me.  398;  6  N.  H.  159;  7 
Conn.  110;  1  Nott  &  M'C.  So.  C.  254;  3  Ark. 
72;  8  B.  Monr.  Ky.  168;  see  7  Miss.  52;  and 
is  not  negotiable  if  payable  in  bank  bills  or 
in  currency  or  other  substitutes  for  legal 
money  of  similar  denominations.  2  McLean, 
C.  C.  10;  3  id.  106 ;  3  Wend.  N.  Y.  71 ;  7  Hill, 
N.  Y.  359;  11  Vt.  268;  3  Humphr.  Tenn. 
171 ;  6  id.  303  ;  7  Mo.  595 ;  5  Ark.  481 ;  13  id. 
12;  held  otherwise  in  15  Ohio,  118;  16  irf.  5; 
17  Miss.  457;  9  Mo.  697;  6  Ark.  255;  1  Tex. 
13,  246,  503 ;  4  Ala.  n.  s.  88,  140. 

8.  Valve  received  is  often  inserted,  but  is  not 
of  any  use  in  a  negotiable  bill.  2  McLean, 
C.  C.  213;  3  Mete.  Mass.  363;  15  Me.  131;  3 
Rich.  So.  C.  413 ;  5  Wheat.  277 ;  4  Fla.  47 ;  31 
Penn.  St.  506. 

A  direction  to  place  to  the  account  of  some 
one,  drawer,  drawee,  or  third  person,  is  often 
added,  but  is  unnecessary.  Comyns,  Dig. 
Merchant,  F  5 ;  1  Barnew.  &  C.  398". 

As  per  advice,  inserted  in  a  bill,  deprives 
the  drawee  of  authority  to  pay  the  bill  until 
advised. 

It  should  be  subscribed  by  the  drawer, 
though  it  is  sufficient  if  his  name  appear  in 
the  body  of  the  instrument,  2  Ld.  Raym. 
1376;  1  Strange,  609;  1  Iowa,  231;  27  Ala. 
N.  s.  515;  see  12  Barb.  N.  Y.  27;  and  should 
be  addressed  to  the  drawee  by  the  Christian 
name  and  surname,  or  by  the  full  style  of  the 
firm.  2  Pardessus,  n.  335;  Beawes,  Les 
Merc,  pi.  3;  Chitty,  Bills,  186. 
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9.  Provision  may  be  made  by  the  drawer, 
and  inserted  as  a  part  of  the  bill,  for  apply- 
ing to  another  person,  for  a,  return  without 
protest,  or  for  limiting  the  damages  for  re-ex- 
change, expense,  etc.,  in  case  of  uie  failure  or 
refusal  of  the  drawee  to  accept  or  to  pay. 
Chitty,  Bills,  188. 

See  Indorsement;  Indorser;  Indorsee; 
Acceptance;  Protest;  Damages. 

Consult  Bayley;  Byles;  Chitty;  Cunning- 
ham; Edwards;  Kyd;  Marius;  Parsons;  Po- 
thier;  Story  on.  Bills;  3  Kent,  Comm.  75- 
128 ;  1  Ves.  Jr.  86,  514,  Supp. ;  Merlin,  Reper- 
toire, Lettre  et  Billet  de  Change;  Bouvier, 
Institutes,  Index. 

BILL  FOR  PORBCLOSUHB.  In 
Equity  Practice.  One  which  is  filed  by  a 
mortgagee  against  the  mortgagor,  for  the 
purpose  of  having  the  estate  sold,  thereby  to 
obtain  the  sum  mortgaged  on  the  premises, 
with  interest  and  costs.  I  Maddock,  Chanc. 
Pract.  528.     See  Foreclosure. 

BILL  OP  GROSS  ADVBNTURB.  In 
French  Maritime  Law.  Any  written  in- 
strument which  contains  a  contract  of  bot- 
tomry, respondentia,  or  any  other  kind  of 
maritime  loan.  There  is  no  corresponding 
English  term.  Hall,  Marit.  Loans,  182,  n. 
See  Bottomry;  Gross  Adventure;  Respon- 

»jENTIA. 

BILL  OP  HEALTH.  In  Commercial 
Law.  A  certificate,  properly  authenticated, 
that  a  certain  ship  or  vessel  therein  named 
comes  from  a  place  where  no  contagious  dis- 
tempers prevail,  and  that  none  of  the  crew 
at  the  time  of  her  departure  were  infected 
with  any  such  distemper. 

It  is  generally  found  on  board  ships  coming 
from  the  Levant,  or  from  the  coasts  of  Bar- 
bary  where  the  plague  prevails,  1  Marshall, 
Ins.  408,  and  is  necessary  whenever  a  ship 
sails  from  a  suspected  port,  or  where  it  is 
required  at  the  port  of  destination.  Holt, 
167  ;  1  Bell,  Comm.  5th  ed.  553. 

In  Scotch  Law.  An  application  of  a 
person  in  custody  to  be  discharged  on  account 
of  ill  health.  Where  the  health  of  a  prisoner 
requires  it,  he  may  be  indulged,  under  proper 
regulations,  with  such  a  degree  of  liberty  as 
may  be  necessary  to  restore  him.  2  Bell, 
Comm.  5th  ed.  549;  Paterson,  Comp.  ?  1129. 

BILL  IMPEACHING  A  DECREE 
FOR  FRAUD.  In  Equity  Practice.  This 
must  be  an  original  bill,  which  may  be  filed 
without  leave  of  court.  1  Schoales  &  L.  Ch. 
Ir.  355  ;  2  id.  576  ;  1  Ves.  Ch.  120 ;  3  Brown, 
Ch.  74 ;  1  Turn.  &  R.  Ch.  178. 

It  must  state  the  decree,  the  proceedings 
which  led  to  it,  and  the  ground  on  which  it 
is  impeached.     Story,  Eq.  Plead.  ?  428. 

The  effect  of  the  bill,  if  the  prayer  be 
granted,  is  to  restore  the  parties  to  their 
former  situation,  whatever  their  rights.  See 
Story,  Eq.  Plead.  §  426  et  seq. ;  Mitford,  Chanc. 
Plead.  84. 

BILL  OF  INDICTMENT.  In  Practice. 
A  written  accusation  of  one  or  more  persons 
of  a  crime  or  misdemeanor,  lawfully  pre- 


sented to  a  grand  jury.  If  twelve  or  more 
members  of  the  jury  are  satisfied  that  the 
accused  ought  to  be  tried,  the  return  is  made, 
A  true  bill ;  but  when  no  sufficient  ground  is 
shown  for  putting  the  accused  on  trial,  a  re- 
turn is  made,  Not  a  true  bill,  or,  Not  found; 
anciently.  Ignoramus.     See  True  Bill. 

BILL  OF  INFORMATION.  In  Equity 
Practice.  One  which  is  instituted  by  the 
attorney-general  or  other  proper  officer  in  be- 
half of  the  state  or  of  those  whose  rights  are 
the  objects  of  its  care  and  protection. 

-If  the  suit  immediately  concerns  the  right 
of  the  state,  the  information  is  generally  ex- 
hibited without  a  relator.  If  it  does  not 
immediately  concern  those  rights,  it  is  con- 
ducted at  the  instance  and  under  the  imme- 
diate direction  of  some  person  whose  name 
is  inserted  in  the  information  and  is  termed 
the  relator.  In  case  a  relator  is  concerned, 
the  officers  of  the  state  are  not  further  con- 
cerned than  as  they  are  instructed  and  ad- 
vised by  those  whose  rights  the  state  is  called 
upon  to  protect  and  establish.  Blalce,  Chanc. 
Plead.  50.  See  Harrison,  Chanc.  Pract.  151 ; 
Information. 

BILL     OF     INTERPLEADER.        In 

Equity  Practice.  One  in  which  the  person 
exhibiting  it  claims  no  right  in  opposition  to 
the  rights  claimed  by  the  person  against 
whom  the  bill  is  exhibited,  but  prays  the 
decree  of  the  court  touching  (he  rights  of 
those  persons,  for  the  safet}'  of  the  person 
exhibiting  the  bill.  Hinde,  Chanc.  Pract. 
20  ;  Cooper,  Eq.  Plead.  43  ;  Mitford,  Chanc. 
Plead.  32;  24  Barb.  N.  Y.  154;  19  Ga.  513. 

A  bill  exhibited  by  a  third  person,  who, 
not  knowing  to  whom  he  ought  of  right  to 
render  a  debt  or  duty  or  pay  his  rent,  fears 
he  may  be  hurt  by  some  of  the  claimants, 
and  therefore  prays  he  may  intei-plead,  so 
that  the  court  may  judge  to  whom  the  thing 
belongs,  and  he  be  thereby  safe  on  the  pay- 
ment. Pract.  Reg.  78 ;  Harrison.  Chanc. 
Pract.  45  ;  Edwards,  Inj.  393;  2  Paige,  Ch. 
N.  Y.  199,  570 ;  6  Johns.  Ch.  N.  Y.  445  ;  3 
Jones,  No.  C.  83. 

2.  A  bill  of  the  former  character  may,  in 
general,  be  brought  by  one  who  has  in  his 
possession  property  to  which  two  or  more 
lay  claim.  31  N.  H.  354;  24  Barb.  N.  Y. 
154;  11  Ga.  103;  19  id.  513;  23  Conn. 
544 ;  12  Gratt.  Va.  117  ;  15  Ark.  389  ;  18 
Mo.  380. 

Such  a  bill  must  contain  the  plaintiff's 
statement  of  his  rights,  negativing  any  in- 
terest in  the  thing  in  controversy,  3  Story, 
Eq.  Jur.  §  821 ;  and  see  3  Sandf.  Ch.  N.  Y. 
571;  but  showing  a  clear  title  to  maintain 
the  bill,  3  Madd.  Ch.  277  :  5  id.  47,  and  also 
the  claims  of  the  opposing  parties,  4  Paige, 
Ch.  N.  Y.  384;  8  id.  339  ;  7  Hare,  Ch.  57; 
must  have  annexed  the  affidavit  of  the  plain- 
tiff that  there  is  no  collusion  between  him 
and  either  of  the  parties,  31  N.  H.  354; 
must  contain  an  offer  to  bfing  money  into 
".ourt  if  any  is  due,  the  bill  being  demurrable, 
if  there  is  failure,  unless  it  is  offered  or  else 
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actually  produced,  Mitford,  Chanc.  Plead. 
49  ;  Barton,  Suit  in  Eq.  47,  n.  1 ;  must  show 
that  there  are  persons  in  being  capable  of 
interpleading  and  setting  up  opposite  claims. 
18  Vea.  Ch.  377. 

3.  It  should  pray  that  the  defendants  set 
forth  their  several  titles,  and  interplead, 
settle,  and  adju.st  their  demands  between 
themselves.  It  also  generally  prays  an  in- 
junction to  restrain  the  proceedings  of  the 
claimants,  or  either  of  them,  at  law;  and  in 
this  case  the  bill  should  offer  to  bring  the 
money  into  court ;  and  the  court  will  not,  in 
general,  act  upon  this  part  of  the  prayer 
unless  the  money  be  actually  brought  into 
court.  4  Paige,  Ch.  N.  Y.  384;  6  Johns,  Ch. 
N.  Y,  445. 

In  the  absence  of  statutes,  such  a  bill  does 
not  ordinarily  lie,  except  where  there  is 
privity  of  some  sort  between  all  the  parties, 
and  where  the  claim  by  all  is  of  the  same 
nature  and  character.  2  Ves.  Ch.  304 ;  3 
Anstr.  798 ;  7  Sim.  Ch.  391  ;  3  Beav.  Rolls, 
579;  Story,  Eq.  Jur.  §J  807-821;  24  Vt.  639; 
2  Ind.  469. 

The  decree  for  interpleader  may  be  ob- 
tained, after  a  hearing  is  reached,  in  the 
usual  manner,  1  Turn.  &  R.  Ch.  30  ;  1  Cox, 
Ch.  425 ;  4  Brown,  Ch.  297 ;  2  Paige,  Ch.  N. 
Y.  570 ;  or  without  a  hearing,  if  the  defend- 
ants do  not  deny  the  statements  of  the  bill. 
16  Ves.  Ch.  203  ;  Story,  Eq.  Plead,  ^  297  a. 

A  bill  in  the  nature  of  a,  bill  of  inter- 
pleader will  lie  in  many  cases  by  a  party  in 
interest  to  ascertain  and  establish  nis  own 
rights,  where  there  are  other  conflicting  rights 
between  third  persons.  Story,  Eq.  Plead,  ^ 
297  6  ,■  2  Paige,  Ch.  N.  Y.  199  ;  3  Jones, 
No.  C.  83.     See  Interventio. 

BILL  OF  LADING.  In  Common  Law. 
The  written  evidence  of  a  contract  for  the  car- 
riage and  delivery  of  goods  sent  by  sea  for 
a  certain  freight.  Loughborough,  J.,  1  H. 
Blackst.  359. 

A  memorandum  or  acknowledgment  in 
writing,  signed  by  the  captain  or  master  of  a 
ship  or  other  vessel,  that  he  has  received  in 
good  order  on  board  of  his  ship  or  vessel, 
therein  named,  at  the  place  therein  mentioned, 
certain  goods  therein  specified,  which  he  pro- 
mises to  deliver  in  like  good  order  (the  dan- 
gers of  the  seas  excepted)  at  the  place  therein 
appointed  for  the  delivery  of  the  same,  to  the 
consignee  therein  named,  or  to  his  assigns, 
he  or  they  paying  freight  for  the  same.  1 
Term,  745  ;  Abbott,  Shipp.  216 ;  Code  de 
Comm.  art.  281. 

A  similar  acknowledgment  made  by  a 
carrier  by  land. 

2.  It  should  contain  the  name  of  the  ship- 
per or  consignor ;  the  name  of  the  consignee ; 
the  names  of  the  vessel  and  her  master  ;  the 
places  of  shipment  and  destination  ;  the  price 
of  the  freight,  and,  in  the  margin,  the  marks 
and  numbers  of  the  things  shipped.  Jacob- 
sen,  Sea  Laws. 

It  is  usually  rflade  in  three  or  more  original 
parts,  one  of  which  is  sent  to  the  consignee 
with  the  goods,  one  or  more  others  are  sent 


to  him  by  different  conveyances,  one  is  re- 
tained by  the  merchant  or  shipper,  and  one 
should  be  retained  by  the  master.  Abbott, 
Shipp.  217. 

3.  It  is  assignable  by  indorsement,  and  the 
assignee  is  entitled  to  the  goods,  subject  to  the 
shipper's  right  of  stoppage  in  transitu  in 
some  cases,  and  to  various  liens.  See  Lien  ; 
Stoppage  in  Transitu.  It  is  considered  to 
partake  of  the  character  of  a  written  con- 
tract, and  also  of  that  of  a  receipt.  In  so  far  as 
it  admits  the  character,  quality,  or  condition 
of  the  goods  at  the  time  they  were  received 
by  the  carrier,  it  is  a  mere  receipt,  and  the 
carrier  may  explain  or  contradict  it  by  parol; 
but  as  respects  the  agreement  to  carry  and 
deliver,  it  is  a  contract,  and  must  be  con- 
strued according  to  its  terms.  6  Mass.  422 ; 
7  id.  297 ;  3  N.  Y.  322 ;  9  id.  529  ;  25  Barb. 
N.  Y.  16 ;  5  Du.  N.  Y.  538 ;  1  Abb.  Adm. 
209,  397. 

4.  Under  the  Admiralty  Law  of  the  United 
States,  contracts  of  affreightment,  entered  into 
with  the  master  in  good  faith  and  within  the 
apparent  scope  of  his  authority  as  master, 
bind  the  vessel  to  the  merchandise  for  the 
performance  of  such  contracts  in  respect  to 
the  property  shipped  on  board,  irrespective 
of  the  ownership  of  the  vessel,  and  whether 
the  master  be  the  agent  of  the  general  or 
special  owner ;  but  bills  of  lading  for  pro- 
perty not  shipped,  and  designed  to  be  instru- 
ments of  fraud,  create  no  lien  on  the  interest 
of  the  general  owner,  although  the  special 
owner  was  the  perpetrator  of  the  fraud.  18 
How.  182.  And  see  19  How.  82;  2  West. 
Law.  Monthly,  456.  Mr.  Justice  Clifford  held 
that  a  vessel  was  liable  in  rem  for  the  loss  of 
goods  caused  by  the  explosion  of  the  boiler  of 
a  lighter  employed  by  the  master  in  conveying 
goods  to  the  vessel.     23  Bost.  Law  Rep.  277. 

5.  Under  a  bill  of  lading  in  the  usual  form, 
having  no  stipulation  that  the  goods  shipped 
are  to  be  carried  on  deck,  there  is  a  contract 
implied  that  the  goods  shall  be  carried  under 
the  deck ;  and  parol  evidence  to  the  contrary 
will  not  be  received.  14  "Wend.  N.  Y.  26 ;  3 
Gray,  Mass.  97.  But  evidence  of  a  well- 
known  and  long- established  usage  is  admis- 
sible, and  will  justify  the  carriage  of  goods 
in  that  manner.     Ware,  Dist.  Ct.  322,  327. 

BILL  TO  MARSHAL  ASSETS.  See 
Marshalling  Assets. 

BILL  TO  MARSHAL  SBCURITIES. 
See  Marshalling  Securities. 

BILL  IN  NATURE  OF  A  BILL  IN 
REVIEW.      In   Equity   Practice.      One 

which  is  brought  by  a  person  not  bound  by 
a  decree,  praying  that  the  same  may  be  ex- 
amined and  reversed ;  as  where  a  decree  is 
made  against  a  person  who  has  no  interest  at 
all  in  the  matter  in  dispute,  or  hadnot  an  in- 
terest suificient  to  render  the  decree  against 
him  binding  upon  some  person  claiming  after 
him. 

Relief  may  be  obtained  against  error  in  the  de- 
cree by  a  bill  in  the  nature  of  a  bill  of  review.  This 
bill  in  its  frame  resembles  a  bill  of  review,  except 
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that,  instead  of  praying  that  the  former  decree  may 
be  reviewed  and  reversed,  it  prays  that  the  cause 
may  be  heard  with  respect  to  the  new  matter  made 
the  suljject  of  the  supplemental  bill,  at  the  same 
time  that  it  is  reheard  upon  the  original  bill,  and 
that  the  plaintiff  may  have  such  relief  as  the  nacure 
of  the  case  made  by  the  supplemental  bill  may  re- 
quire.    1  Harrison,  Chanc.  Praot.  145. 

BILL  IN  NATURE  OP  A  BILL  OF 
REVIVOR.  In  Equity  Practice.  One 
which  18  iiled  when  the  death  of  a  party, 
whose  interest  is  not  determined  by  his  death, 
is  attended  with  such  a  transmission  of  his  in- 
terest that  the  title  to  it,  as  well  as  the  per- 
son entitled,  may  be  litigated  in  the  court  of 
chancery ;  as,  in  the  case  of  a  devise  of  real 
estate,  the  suit  is  not  permitted  to  be  con- 
tinued by  bill  of  revivor.  1  Chanc.  Cas.  123, 
174;  3  Chanc.  Rep.  39  ;  Mosel.  44. 

In  such  cases,  an  original  bill,  upon  which  the 
title  may  be  litigated,  must  be  iiled,  and  this  bill 
■will  have  so  far  the  effect  of  a  bill  of  revivor  that 
if  the  title  of  the  representative  by  the  act  of  the 
deceased  party  is  established,  the  same  benefit  may 
be  had  of  the  proceedings  upon  the  former  bill  as 
if  the  suit  had  been  continued  by  bill  of  revivor.  1 
Vern.  Ch.  427;  2  id.  548,  672;  2  Brown,  Pari.  Cas. 
529;  1  Eq.  Cas.  Abr.  83;  Mitford,  Eq.  Plead.  71. 

BILL  IN  NATURE  OF  A  SUPPLE- 
MENTAL  BILL.     In  Equity  Practice. 

One  which  is  filed  when  the  interest  of  the 
plaintiff  or  defendant,  suing  or  defending, 
wholly  determines,  and  the  same  property 
becomes  vested  in  another  person  not  claim- 
ing under  him.  Hinde  Chanc.  Pract.  71 ; 
Blake,  Chanc.  Pract.  38. 

The  principal  difference  between  this  and  a  sup- 
plemental bill  seems  to  be  that  a  supplemental  bill 
is  applicable  to  such  cases  only  where  the  same 
parties  or  the  same  interests  remain  before  the 
court;  whereas  an  original  bill  in  the  nature  of  a 
supplemental  bill  is  properly  applicable  where  new 
parties,  with  new  interests,  arising  from  events 
occurring  since  the  institution  of  the  suit,  are 
brought  before  the  court.  Cooper,  Eq.  Plead.  75 ; 
Story,  Eq.  Plead.  §  345.  Tor  the  exact  distinc- 
tion between  a  bill  of  review  and  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  see  2  Phill.  Ch. 
705;  1  Macn.  &  G.  Ch.  397;  1  Hall  &  T.  Ch.  437. 

BILL  FOR  A  NEW  TRIAL.  In 
Equity  Practice.  One  filed  in  a  court  of 
equity  praying  for  an  injunction  after  a  judg- 
ment at  law  when  there  is  any  fact  which 
renders  it  against  conscience  to  execute  such 
judgment,  and  of  which  the  injured  party 
could  not  avail  himself  in  a  court  of  law,  or, 
if  he  could,  was  prevented  by  fraud  or  acci- 
dent, unmixed  with  any  fault  or  negligence 
of  himself  or  his  agents.  Mitford,  Chanc. 
Plead.  Jerem.  ed.  131;  2  Story,  Eq.  §  887. 
Of  late  years,  bills  of  this  description  are  not 
countenanced.  1  Johns.  Ch.  N.  Y.  432;  6  id. 
479. 

BILL  OBLIGATORY.  A  bond  abso- 
lute for  the  payment  of  money.  It  is  called, 
also,  a  single  bill,  and  differs  from  a  promis- 
sory note  only  in  having  a  seal.  2  Serg. 
&  R.  Penn.  115.  See  Read,  Plead.  236; 
"West,  Symb. 

BILL  OP  PAINS  AND  PENAL- 
TIES.     A  special  act  of  the  legislature 


which  inflicts  a  punishment  less  than  death 
upon  persons  supposed  to  be  guilty  of  high 
offences,  such  as  treason  and  felony,  without 
any  conviction  in  the  ordinary  course  of 
judicial  proceedings.  2  Wooddeson,  Lect. 
625.  It  differs  from  a,  bill  of  attainder  in 
this,  that  the  punishment  inflicted  by  the  lat- 
ter is  death.  It  has  been  thought  by  some 
that  the  clause  in  the  constitution  prohibit- 
ing bills  of  attainder  includes  bills  of  pains 
and  penalties.  6  Cranch,  138  ;  Story,  Const. 
§  1338. 

BILL  OP  PARCELS.  An  account  con- 
taining in  detail  the  names  of  the  items 
which  compose  a  parcel  or  package  of  goods. 
It  is  usually  transmitted  with  the  goods  to  the 
purchaser,  in  order  that  if  any  mistake  have 
been  made  it  may  be  corrected. 

BILL  OF  PARTICULARS.  In  Prac- 
tice. A  detailed  informal  statement  of  a 
plaintiff's  cause  of  action,  or  of  the  defend- 
ant's set-off.  It  is  an  account  of  the  items 
of  the  claim,  and  shows  the  manner  in  which 
they  arose. 

The  plaintiff  is  required,  under  statutory 
provisions,  which  vary  widely  in  the  different 
states,  to  file  a  bill  of  particulars,  either  in 
connection  with  his  declaration,  2  Penn. 
N.  J.  636;  3  Pick.  Mass.  449;  1  Gray,  Mass. 
466  ;  4  Rand.  Va.  488 ;  11  Conn.  302 ;  4  Miss. 
46;  1  Speers,  So.  C.  298;  DudL  Ga.  16; 
2  Iowa,  595  ;  or  subsequently  to  it,  upon  re- 
quest of  the  other  party,  2  Bail.  So.  C.  416 ; 

4  Dan.  Ky.  219;   5  Ark.   197;   3  111.  217; 

5  Blackf.  Ind.  316;  3  McLean,  C.  C.  289; 
1  Cal.  437 ;  upon  an  order  of  the  court,  in  some 
cases,  3  Johns.  N.  Y.  248 ;  19  id.  268 ;  1  N.  J. 
436  ;  in  others,  without  such  order. 

He  need  not  give  particulars  of  matters 
■yvhiph  he  does  not  seek  to  recover,  4  Exch. 
486  ;  nor  of  payments  admitted.  4  Abb.  Pr. 
N.  Y.  289.     See  6  Dowl.  &  L.  056. 

The  plaintiff  is  concluded  by  the  bill  when 
filed.     9Gill,  Md.  146._ 

The  defendant,  in  giving  notice  or  pleading 
setoff,  must  give  a  bill  of  particulars ;  failing 
to  do  which,  he  will  be  precluded  from  giving 
any  evidence  in  support  of  it  at  the  trial. 
17  Wend.  N.  Y.  20 ;  7  Blackf.  Ind.  462 ;  8 
Gratt.  Va.  557. 

The  bill  must  be  as  full  and  specific  as 
the  nature  of  the  case  admits  in  respect  to 
all  matters  as  to  which  the  adverse  party 
ought  to  have  information,  16  Mees.  &  W. 
Exch.  773 ;  but  need  not  be  as  special  as  a 
count  on  a  special  contract.  The  object  is  to 
prevent  surprise.  9  Pet.  541 ;  5  AVend.  N.  Y. 
51 ;  5  Ark.  197  ;  3  Green,  N.  J.  178.  See  3 
Pick.  Mass.  449 ;  5  Penn.  St.  41. 

BILL  PAYABLE.  In  Mercantile 
Law^.  A  bill  of  exchange  accepted,  or  a  prom- 
issory note  made,  by  a  merchant,  whereby  he 
has  engaged  to  pay  money.  It  is  so  called  as 
being  payable  by  him.  An  account  is  usu- 
ally kept  of  such  bills  in  a  book  with  that 
title,  and  also  in  the  ledger.  See  Parsons, 
Notes  and  Bills. 

BILL  OF  PEACE.     In   Equity  Prac 
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tdce.  One  which  is  filed  when  a  person  has 
a  right  which  may  be  controverted  by  various 
persons,  at  different  times,  and  by  different 
actions. 

In  such  a  case,  the  court  will  prevent  a 
multiplicity  of  suits  by  directing  an  issue  to 
determine  the  right,  and  ultimately  grant  an 
injunction.  1  Maddock,  Chanc.  Pract.  166 ; 
Blake,  Chanc.  Pract.  48 ;  2  Story,  Eq.  Jur. 
§§  852-8150  ;  Jeremy,  Eq.  Jur.  343 ;  2  Johns. 
Oh.  N.  Y.  281 ;  8  Crauch,  426. 

Such  a  bill  may  also  be  brought  when  the 
plaintiff,  after  repeated  and  satisfactory  trials, 
has  established  his  right  at  law,  and  is  still 
in  danger  of  new  attempts  to  controvert  it. 
In  order  to  quiet  the  possession  of  the  plain- 
tiff, and  to  suppress  future  litigation,  courts 
of  equity,  under  such  circumstances,  will  in- 
terfere, and  grant  a  perpetual  injunction. 
2  Johns.  Ch.  N.  Y.  281;  3  id.  529;  8  Cranch, 
462;  Mitford,  Chanc.  Plead.  Jerem.  ed.  143; 
Eden,  Inj.  356. 

BILIi  PENAL.  In  Contracts.  A  writ- 
ten obligation  by  which  a  debtor  acknow- 
ledges himself  indebted  in  a  certain  sum,  and 
binds  himself  for  the  payment  thereof,  in  a 
larger  sum. 

Bonds  with  conditions  have  superseded 
such  bills  in  modern  practice.  Stephen, 
Plead.  265,  n.  They  are  sometimes  called 
bills  obligatory,  and  are  properly  so  called; 
but  every  bill  obligatory  is  not  a  bill  penal. 
Comyns,  Dig.  Obligations,  D ;  Croke,  Car. 
515.     See  2  Ventr.  106,  198. 

BILL  TO  PERPETUATE  TESTI- 
MONY. In  Equity  Practice.  One  which 
is  brought  to  secure  the  testimony  of  wit- 
nesses with  reference  to  some  matter  which 
is  not  in  litigation,  but  is  liable  to  become  so. 
It  diflFers  from  a  bill  to  take  testimony  de  bene 
esse,  inasmuch  as  the  latter  is  sustainable  only 
when  there  is  a  suit  already  depending.  It  is  de- 
murrable to  if  it  contain  a  prayer  for  relief.  1  Dick. 
Ch.  9S;  2  P.  Will.  162;  2  Ves.  Ch.  497;  2  Madd. 
Ch.  37.     And  see  1  Schoales  &  L.  Ch.  Ir.  316. 

2.  It  must  show  the  subject-matter  touch- 
ing which  the  plaintiff  is  desirous  of  giving 
evidence.  Rep.  temp.  Finch,  391;  4  Madd. 
Ch.  8,  10;  that  the  plaintiff  has  a  positive 
interest  in  the  subject-matter,  which  may  be 
endangered  if  the  testimony  in  support  of  it 
be  lost,  as  a  mere  expectancy,  however  strong, 
is  not  sufficient,  6  Ves.  Ch.  260;  1  Vern.  Ch. 
105 ;  15  Ves.  Ch.  136 ;  Mitford,  Eq.  PI.  by 
Jeremy,  51;  Cooper,  Eq.  PI.  52;  that  the  de- 
fendant has,  or  pretends  to  have,  or  that  he 
claim'^,  an  interest  to  contest  the  title  of  the 
plaintiff  in  the  subject-matter  of  the  pro- 
posed testimony.  Cooper,  Plead.  56  ;  Story, 
Eq.  Plead.  ^  302;  and  some  ground  of  neces- 
sity for  perpetuating  the  evidence.  Story,  Eq. 
Plead.  I  303;  Mitford,  Eq.  Plead,  by  Jeremy, 
52,  148,  n. ;  Cooper,  Eq.  Plead.  53. 

The  bill  should  describe  the  right  in  which 
it  is  brought  with  reasonable  certainty,  so  as 
to  point  the  proper  interrogations  on  both 
sides  to  the  true  merits  of  the  controversy,  1 
Vern.  Ch.  312;  Cooper,  Eq.  Plead.  56;  and 
should  pray  leave  to  examine  the  witnesses 


touching  the  matter  stated,  to  the  end  that 
their  testimony  may  be  preserved  and  per- 
petuated.    Mitford,  Eq.  Plead.  52. 

BILL  OP  PRIVILEGE.  In  English 
Law.  The  form  of  proceeding  against  an 
attorney  of  the  court,  who  is  not  liable  to 
arrest.     Brooke,  Abr.  Bille;  12  Mod.  163. 

It  is  considered  a  privilege  for  the  benefit 
of  clients,  4  Burr.  2113;  2  Wils.  44;  Dougl. 
381;  and  is  said  to  be  confined  to  such  as 
practise.  2  Maule  &  S.  605.  But  see  1  Bos.  & 
P.  4;  2  Lutw.  1667.  See,  generally,  3  Shars- 
wood,  Blackst.  Comm.  289,  n. 

BILL  OF  PROOF.  In  English  Prac- 
tice. The  claim  made  by  a  third  person  to 
the   subject-matter  in  dispute  between  the 

Earties  to  a  suit  in  the  court  of  the  mayor  of 
ondon.  2  Chitty,  Pract.  492 ;  1  Marsh.  233. 
BILL  QUIA  TIMET.  In  Equity  Prac- 
tice. One  which  is  filed  when  a  person  is  en- 
titled to  property  of  a  personal  nature  after  an- 
other's death,  and  has  reason  to  apprehend  it 
may  be  destroyed  by  the  present  possessor ;  or 
when  he  is  apprehensive  of  being  subjected 
to  a  future  inconvenience,  probable  or  even 
possible,  to  happen  or  be  occasioned  by  the  neg- 
lect, inadvertence,  or  culpability  of  another. 
Upon  a  proper  case  being  made  out,  the 
court  will,  in  one  case,  secure  the  property 
for  the  use  of  the  party  (which  is  the  object 
of  the  bill),  by  compelling  the  person  in  pos- 
session of  it  to  give  a  proper  security  against 
any  subsequent  disposition  or  wilful  destruc- 
tion; and,  in  the  other  case,  they  will  quiet 
the  party's  apprehension  of  future  incon- 
venience, by  removing  the  causes  which  may 
lead  to  it.  1  Maddock,  Chanc.  Pract.  218; 
Blake,  Chanc.  Pract.  37,  47;  2  Story,  Eq. 
Jur.  1^  825,  851.  See  9  Gratt.  Va.  .398 ;  11 
Ga.  570;  8  Tex.  337;  2  Md.  Ch.  Deo.  157, 
442;  4  Edw.  Ch.  N.  Y.  228;  Bouvier,  Inst. 

BILL  RECEIVABLE.  In  Mercantile 
Law.  A  promissory  note,  bill  of  exchange, 
or  other  written  security  for  money  payable 
at  a  future  day,  which  a  merchant  holds.  So 
called  because  the  amounts  for  which  they 
are  given  are  receivable  by  the  merchant. 
They  are  entered  in  a  book  so  called,  and  are 
charged  to  an  account  in  the  ledger  under  the 
same  title,  to  which  account  the  cash,  when  re- 
ceived, is  credited.  See  Parsons,  Notes  and 
Bills. 

BILL  OF  REVIE"W.  In  Equity  Prac- 
tice. One  which  is  brought  to  have  a  decree 
of  the  court  reviewed,  altered,  or  reversed. 

It  is  only  brought  after  enrolment,  1  Chano.  Cb8. 
54;  3  P.  Will.  371;  5  Rich.  Eq.  So.  C.  421;  1  Story, 
Eq.  Plead,  g  403;  and  is  thus  distinguished  from  a 
bill  in  the  nature  of  a  bill  in  review,  or  a  supple- 
mental bill  in  the  nature  of  a  bill  in  review.  5  Mas. 
C.  C.  303;  2  Sandf.  Ch.  N.  Y.  70;  Gilbert,  For. 
Rom.  c.  10,  p.  182. 

It  must  be  brought  either  for  error  in  point 
of  law,  2  Johns.  Ch.  N.  Y.  488 ;  Cooper,  Eq. 
Plead.  89 ;  or  for  some  new  matter  of  fact, 
relevant  to  the  case,  discovered  since  publi- 
cation passed  in  the  cause,  and  which  could 
not,  witn  reasonable  diligence,  have  been  dis- 
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covered  before.  2  Johns.  Ch.  N.  Y.  488 ; 
Cooper,  Eq.  Plead.  94.  See  3  Johns.  N.  Y. 
124;  1  Hempst.  Ark.  118;  27  Vt.  638;  25 
Miss.  207 ;  Cooper,  Eq.  Plead.  94.  It  cannot 
be  filed  without  leave  of  court,  6  Rich.  Eq. 
So.  C.  364;  which  is  not  granted  as  of  course. 
1  Jones,  Eq.  No.  C.  10. 

BILL  OP  REVIVOR.  In  Equity 
Practice.  One  which  is  brought  to  con- 
tinue a  suit  which  has  abated  before  its  final 
consummation,  as,  for  example,  by  death,  or 
marriage  of  a  female  plaintiff. 

It  must  be  brought  by  the  proper  repre- 
sentatives of  the  person  deceased,  with  refer- 
ence to  the  property  which  is  the  subject- 
matter.  4  Sim.  Ch.  318;  2  Paige,  Ch.  N.Y. 
358;  Story,  Eq.  Plead.  ^  354  et  seq. 

BILL  OF  REVIVOR  AND  SUP- 
PLEMENT. In  Equity  Practice.  One 
w^hich  is  a  compound  of  a  supplemental  bill 
and  bill  of  revivor,  and  not  only  continues  the 
suit,  which  has  abated  by  the  death  of  the 
plaintiff,  or  the  like,  but  supplies  any  defects 
m  the  original  bill  arising  from  subsequent 
events^  so  as  to  entitle  the  party  to  relief  on 
the  whole  merits  of  his  case.  5  Johns.  Ch. 
N.Y.  334;  Mitford,  Chanc.  Plead.  32,  74. 

BILL  OP  SALE  In  Contracts.  A 
■written  agreement  under  seal,  by  which  one 
person  transfers  his  right  to  or  interest  in 
goods  and  personal  chattels  to  another. 

It  is  in  frequent  uae  in  the  tra^nsfer  of  personal 
property,  especially  that  of  which  immediate  pos- 
session is  not  or  cannot  be  given. 

In  England  a  hil>  of  sale  of  a  ship  at  sea  or 
out  of  the  country  is  called  a  grand  bill  of  sale ; 
but  no  distinction  is  recognized  in  this  country  be- 
tween grand  and  ordinary  bills  of  sale.  4  Mass. 
661.  The  eflfect  of  a  bill  of  sale  is  to  transfer  the 
property  in  the  thing  sold. 

By  the  maritime  law,  the  transfer  of  a  ship 
must  generally  be  evidenced  by  a  bill  of  sale, 
1  Mas.  C.  C.  306 ;  and  by  act  of  congress,  every 
sale  or  transfer  of  a  registered  ship  to  a  citi- 
zen of  the  United  States  must  be  accom- 
panied by  a  bill  of  sale,  setting  forth,  at 
length,  the  certificate  of  registry.  Act  Jan. 
14,  1793,  1  Story,  U.  S.  Laws,  276. 

A  contract  to  sell,  accompanied  by  delivery 
of  possession,  are,  however,  sufficient.  16  Mass. 
336 ;  8  Pick.  Mass.  86;  16  id.  401;  7  Johns. 
N.  Y.  308.  See  4  Johns.  N.  Y.  54 ;  4  Mas. 
C.  C.  515;  1  Wash.  C.  C.  226 ;  16  Pet.  215. 

BILL  OP  SIGHT.  A  written  descrip- 
tion of  goods,  supposed  to  be  inaccurate,  but 
made  as  nearly  exact  as  possible,  furnished 
by  an  importer  or  his  agent  to  the  proper 
officer  of  the  customs,  to  procure  alandingand 
inspection  of  the  goods.  It  is  allowed  by  an 
English  statute  where  the  merchant  is  igno- 
rant of  the  real  quantity  and  quality  of  goods 
con'iigned  to  him,  so  as  to  be  unable  to  make 
a  proper  entry  of  them.  The  entry  must  be 
perfected  within  three  days  after  landing  the 
goods.     Stat.  3  &  4  Will.  IV.  c.  52,  ^  24. 

BILL,    SINGLE.      In    Contracts.     A 

written  unconditional  promise  by  one  or  more 
persons  to  pay  to  another  person  or  other 


persons,  therein  named,  a  sum  of  money  at  a 
time  therein  specified.  It  is  usually  under 
seal,  and  may  then  be  called  a  bill  obligatory. 
2  Serg.  &  R.  Penu.  115.  It  has  no  condition 
attached,  and  is  not  given  in  a  penal  sum. 
Comyns,  Dig.  Obligation,  C.  See  3  Hawks. 
Tenn.  10,  465. 

BILL  OP  SUPPERANCE.  In  Eng- 
lish Law  A  license  granted  to  a  merchant, 
permitting  him  to  trade  from  one  English 
port  to  another  without  paying  customs. 

BILL  TO  SUSPEND  A  DECREE.  In 
Equity  Practice.  One  brought  to  avoid  or 
suspend  a  decree  under  special  circumstances. 
See  1  Ch.  Cas.  3,  61;  2  id.  8;  Mitford, 
Chanc.  Plead.  85,  86. 

BILL  TO  TAKE  TESTIMONY  DE 
BENE  ESSE.    In  Equity  Practice.    One 

which  is  brought  to  take  the  testimony  of 
witnesses  to  a  fact  material  to  the  prosecution 
of  a  suit  at  law  which  is  actually  commenced, 
where  there  is  good  cause  to  fear  that  the 
testimony  may  otherwise  be  lost  before  the 
time  of  trial.  See  1  Sim.  &  S.  Ch.  83 ;  2 
Story,  Eq.  Jur.  i  1813,  n. 

It  lies,  in  general,  where  witnesses  are  aged 
or  infirm.  Cooper,  Eq.  Plead.  57 ;  Ambl.  Ch. 
65 ;  13  Ves.  Ch.  56,  261,  propose  to  leave  the 
country,  2  Dick.  Ch.  454 ;  Story,  Eq.  Plead. 
§  308,  or  there  is  but  a  single  witness  to  a 
fact.     1  P.  Will.  Ch.  97 ;  2  Sick.  Ch.  648. 

BILLA  VERA  (Lat.).     A  true  bill. 

In  Practice.  The  form  of  words  indorsed 
on  a  bill  of  indictment,  when  proceedings 
were  conducted  in  Latin,  to  indicate  the 
opinion  of  the  grand  jury  that  the  person 
therein  accused  ought  to  be  tried.  See  Trde 
Bill. 

BILLA  CASSETUR  (Lat.  that  the 
bill  be  quashed  or  made  void).  A  plea  in 
abatement  concluded,  when  the  pleadings 
were  in  Latin,  quod  billa  cassetur  (that  the 
bill  be  quashed).  3  Blackstone,  Comm.  303 ; 
Graham,  Piact.  611. 

BILLA  BXCAMBII.  A  bill  of  ex- 
change. 

BILLA  EXONERATIONIS.  A  bill 
of  lading. 

BILLET  DE  CHANGE.  In  Prench 
La-w.  A  contract  to  furnish  a  bill  of  ex- 
change. A  contract  to  pay  the  value  of  a 
bill  of  exchange  already  furnished.  Guyot, 
Rupert.  Univ. 

Where  a  person  intends  to  furnish  a  bill  of  ex- 
change {lettre  de  change),  and  is  not  quite  prepared 
to  do  so,  he  gives  a  billet  de  change,  which  is  a  con- 
tract to  furnish  a  lettre  de  change  at  a  future  time. 
Guyot,  Rfyert.  Univ. ;  Story,  Bills,  §  2. 

BINDING  OUT.  A  term  applied  to  the 
contract  of  apprenticeship. 

The  contract  must  be  by  deed,  to  which  the 
infant,  as  well  as  the  parent  or  guardian, 
must  be  a  party,  or  the  infant  will  not  be 
bound.  8  East,  25  ;  3  Barnew.  &  Aid.  584 ; 
8  Johns.  N.  Y.  328 ;  2  Yerg.  Tenn.  546  ;  4 
Leigh,  Va.  493  ;  4  Blaokf.  Ind.  437  :  12  N.  II. 
438.     See  also  18  Conn.  337  ;  13  Barb.  N.  Y. 
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286  ;  10  Serg.  &  R.  Penn.  416  ;  1  Mass.  172; 
1  Vt.  69  ;  1  Ashm.  Penn.  267  ;  1  Mas.  C.  C.  78. 

BINDING  OVER.  The  act  by  which  a 
magistrate  or  court  hold  to  bail  a  party  ac- 
cused of  a  crime  or  misdemeanor. 

The  binding  over  may  be  to  appear  at  a 
court  having  jurisdiction  of  the  ofifence 
charged,  to  answer,  or  to  be  of  good  behar 
vior,  or  to  keep  the  peace. 

BIPARTITE.  Of  two  parts.  This  term 
is  used  in  conveyancing;  as,  this  indenture 
bipartite,  between  A,  of  the  one  part,  and  B, 
of  the  other  part. 

BIRRBTUM,  BIRRETUS.  A  cap  or 
coif  used  formerly  in  England  by  judges  and 
sergeants  at  law.  Spelman,  Gloss. ;  Cunning- 
ham, Law  Diet. 

BIRTH.  The  act  of  being  wholly  brought 
into  the  world. 

The  conditions  of  live  birth  are  not  satisfied 
when  a  part  only  of  the  body  is  born.  The 
whole  body  must  be  brought  into  the  world 
and  detached  from  that  of  the  mother,  and 
after  this  event  the  child  must  be  alive.  5 
Carr.  &  P.  329 ;  7  id.  814.  The  circulating 
system  must  also  be  changed,  and  the  child 
must  have  an  independent  circulation.  5 
Carr.  &  P.  539 ;  9  id.  154. 

But  it  is  not  necessary  that  there  should 
have  been  a  separation  of  the  umbilical  cord. 
That  may  still  connect  the  child  with  its 
mother,  and  yet  the  killing  of  it  will  consti- 
tute murder.  7  Carr.  &  P.  814 ;  9  id.  25.  See 
1  Beck,  Med.  Jur.  478 ;  1  Chitty,  Med.  Jur. 
438  ;  Gestation  ;  Life. 

BISAILE.     See  Besaile. 

BISHOP.  An  ecclesiastical  officer,  who 
is  the  chief  of  the  oiergy  of  his  diocese,  and 
is  the  archbishop's  assistant.  No  such  officer 
is  recognized  by  law  in  the  United  States. 

BISHOP'S  COURT.  In  English  Law. 
An  ecclesiastical  court  held  in  the  cathedral 
of  each  diocese,  the  judge  of  which  is  the 
bishop's  chancellor. 

BISHOPRIC.    In  Ecclesiastical  Law. 

The  extent  of  country  over  which  a  bishop 
has  jurisdiction  ;  a  see ;  a  diocese. 

BISSEXTILE.  The  day  which  is  added 
every  fourth  year  to  the  month  of  February, 
in  order  to  make  the  year  agree  with  the 
course  of  the  sun. 

It  is  called  bissextile,  because  in  the  Koman  cal- 
endar it  was  fixed  on  the  sixth  day  before  the  cal- 
ends of  March  (which  answers  to  the  twenty-fourth 
day  of  February),  and  this  day  was  counted  twice: 
the  first  was  called  bissextus  prior^  and  the  other 
bissextus posterior;  but  the  latter  was  properly  called 
bissextile  or  intercalary  day. 

BLACK  ACRE.  A  term  used  by  the  old 
writers  to  distinguish  one  parcel  of  land  from 
another,  to  avoid  ambiguity,  as  well  as  the 
inconvenience  of  a  full  description. 

It  is  a  mere  name  of  convenience,  adopted, 
as  "A"  and  "B"  are,  to  distinguish  persons 
or  things  under  similar  circumstances. 

BLACK  ACT.  In  EngUsh  Law.  The 
act  of  parliament  9  Geo.  II.  o.  22. 


This  act  was  passed  for  the  punishment  of 
certain  marauders  who  committed  great  out- 
rages disguised  and  with  faces  blackened. 
It  was  repealed  by  7  &  8  Geo.  IV.  c.  11.  See 
4  Sharswood,  Blackst.  Comm.  245. 

BLACK  BOOK  OF  THE  ADMI- 
RALTY'. An  ancient  book  compiled  in  the 
reign  of  Edward  III.  It  has  always  been 
deemed  of  the  highest  authority  in  matters 
concerning  the  admiralty.  It  contains  the 
laws  of  Oleron,  at  large  ;  a  view  of  the  crimes 
and  offences  cognizable  in  the  admiralty: 
ordinances  and  commentaries  on  matters  of 
prize  and  maritime  torts,  injuries,  and  con- 
tracts. 2  Gall.  C.  C.  404.  It  is  said  by  Selden 
to  be  not  ancienter  than  the  reign  of  Henry 
VI.  Selden,  de  Laud.  Leg.  Aug.  c.  32.  By 
other  writers  it  is  said  to  have  been  composed 
earlier. 

BLACK  BOOK  OF  THE  EXCHE- 
QUER. The  name  of  a  book  kept  in  the 
English  exchequer,  containing  a  collection  of 
treaties,  conventions,  charters,  etc. 

BLACK  MAIL.  Rents  reserved,  payable 
in  work,  grain,  and  the  like. 

Such  rents  were  called  black  mail  {reditus  nigri) 
in  distinction  from  white  rents  {^blanche  Jirmes), 
which  were  rents  paid  in  silver. 

A  yearly  payment  made  for  security  and 
protection  to  those  bands  of  marauders  who 
infested  the  borders  of  England  and  Scotland 
about  the  middle  of  the  sixteenth  century 
and  laid  the  inhabitants  under  contribution. 
Hume,  Hist,  of  Eng.  vol.  i.  p.  473 ;  vol.  ii. 
App.  No.  8  ;  Cowel. 

BLACK  RENTS.  Rents  reserved  in 
work,  grain,  or  baser  money  than  silver. 
Whishaw. 

BLADA.  Growing  crops  of  grain.  Spel- 
man, Gloss.  Any  annual  crop.  Cowel.  Used 
of  crops,  either  growing  or  gathered.  Reg. 
Orig.  94  6;  Coke,  2d  Inst.  81. 

BLANCHE  FIRME.  A  rent  reserved, 
payable  in  silver. 

BLANCH  HOLDING.  In  Scotch 
Law.     A  tenure  by  which  land  is  held. 

The  duty  is  generally  a  trifling  one,  as  a  pepper- 
corn. It  may  happen,  however,  that  the  duty  is  of 
greater  value ;  and  then  the  distinction  received  in 
practice  is  founded  on  the  nature  of  the  duty.  Stair, 
Inst.  sec.  iii.  lib.  3,  g  .33.  See  Paterson,  Comp.  15 ; 
2  Sharswood,  Blackstone,  Comm.  42. 

BLANK.  A  space  left  in  writing,  to  be 
filled  up  with  one  or  more  words  to  complete 
sense. 

When  a  blank  is  left  in  a  written  agree- 
ment which  need  not  have  been  reduced  to 
writing,  and  would  have  been  equally  bind- 
ing whether  written  or  unwritten,  it  is  pre- 
sumed, in  an  action  for  the  non-performance 
of  the  contract,  parol  evidence  might  be  ad- 
mitted to  explain  the  blank.  And  where  a 
written  instrument  which  was  made  profess- 
edly to  record  a  fact  is  produced  as  evidence 
of  that  fact  which  it  purports  to  record,  and 
a  blank  appears  in  a  material  part,  the  omis- 
sion may  be  supplied  by  other  proof.  1  Phil- 
lipps,  Bv.  475  I  1  Wils.  215  ;  7  Vt.  522 ;  6  id. 
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411.  Hence  a  blank  left  in  an  award  for  a 
name  was  allowed  to  be  supplied  by  parol 
proof.  2  Dall.  Penn.  180.  But  where  a  cre- 
ditor signs  a  deed  of  composition,  leaving  the 
amount  of  his  debt  in  blank,  he  binds  nim- 
self  to  all  existing  debts.  1  Barnew.  &  Aid. 
101. 

It  is  said  that  a  blank  may  be  filled  by  con- 
sent of  the  parties  and  the  instrument  remain 
valid,  Croke,  Ehz.  626 ;  1  Ventr.  185 ;  11  Mees. 
4  W.  Exch.  468;  1  Me.  34;  5  Mass.  538;  19 
Johns.  N.  Y.  396 ;  though  not,  it  is  said,  where 
the  blank  is  in  a  part  material  to  the  opera- 
tion of  the  instrument  as  an  instrument  of  the 
character  which  it  purports  to  be,  6  Mees.  & 
W.  Exoh.  200;  2  Dev.  No.  C.  379;  1  Yerg. 
Tenn.  69;  2  Nott  &  M'C.  So.  C.  125;  1  Ohio, 
365;  6  Gill  &  J.  Md.  250;  2  Brock.  C.  C.  64; 
at  least,  without  a  new  execution.  2  Par- 
sons, Contracts,  229.  But  see  17  Serg.  &  R. 
Penn.  438;  22  Penn.  St.  12;  7  Cow.  N.  Y. 
484;  22  Wend.  N.  Y.  348;  2  Ala.  517;  2  Dan. 
Ky.  142;  4  M'Cord,  So.  C.  239  ;  2  Wash.  Va. 
16'4;  9  Cranch,  28;  4  Bingh.  123.  If  a  blank 
is  left  in  a  policy  of  insurance  for  the  name 
of  the  place  of  destination  of  a  ship,  it  will 
avoid  the  policy.  Molloy,  b.  2,  c.  7,  s.  14; 
Park.  Ins.  22;  Weskett,  Ins.  42. 

BLANK  BAR.    See  Common  Bab. 

BLANK  INDORSEMENT.  An  indorse- 
ment which  does  not  mention  the  name  of  the 
person  in  whose  favor  it  is  made. 

Such  an  indorsement  is  generally  effected 
by  writing  the  indorser's  name  merely  on  the 
back  of  the  bill.  Chitty,  Bills,  170.  A  note  so 
indorsed  is  transferable  by  delivery  merely, 
so  long  as  the  indorsement  continues  blank ; 
and  its  negotiability  cannot  be  restricted  by 
subsequent  special  indorsements.  1  Esp.  180 ; 
Peake,  225 ;  15  Penn.  268.  See  3  Campb.  239; 
1  Parsons,  Contr.  212;  Indoksembnt. 

BLASPHEMY.  In  Criminal  Law.  To 
attribute  to  God  that  which  is  contrary  to  his 
nature  and  does  not  belong  to  him,  and  to 
deny  what  does.  A  false  reflection  uttered  with 
a  malicious  design  of  reviling  God.  Emlyn's 
Pref.  to  vol.  8,  St.  Tr. ;  20  Pick.  Mass.  244. 

In  general,  blasphemy  may  be  described  as  con- 
sisting in  speaking  evil  of  the  Deity  with  an  im- 
pious purpose  to  derogate  from  the  divine  majesty, 
and  to  alienate  the  minds  of  others  from  the  love 
and  reverence  of  God.  It  is  purposely  using  words 
concerning  God  calculated  and  designed  to  impair 
and  destroy  the  reverence,  respect,  and  confidence 
due  to  him  as  the  intelligent  creator,  governor,  and 
judge  of  the  world.  It  embraces  the  idea  of  de- 
traction, when  used  towards  the  Supreme  Bring; 
as  "calumny"  usually  carries  the  same  idea  when 
applied  to  an  individual.  It  is  a  wilful  and  mali- 
cious attempt  to  lessen  men's  reverence  of  God  by 
denying  his  existence,  or  his  attributes  as  an  intel- 
ligent creator,  governor,  and  judge  of  men,  and  to 
prevent  their  having  confidence  in  him  as  such. 
20  Picli.  Mass.  211,  212,  per  Sliato,  C.  J. 

2.  The  offence  of  publishing  ablasphemous 
libel,  and  the  crime  of  blasphemy,  are  in 
many  respects  technically  distinct,  and  may 
be  differently  charged:  yet  the  same  act  may, 
and  often  does,  constitute  both.  The  latter 
consists  in  blaspheming  the  holy  name  of 
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God,  by  denying,  cursing,  or  contumeliously 
reproaching  God,  his  creation,  government, 
or  final  judging  of  the  world  ;  and  this  may 
be  done  by  language  orally  uttered,  which 
would  not  be  a  libel.  But  it  is  not  the  less 
blasphemy  if  the  same  thing  be  done  by 
language  written,  printed,  and  published ;  al- 
though when  done  in  this  form  it  also  con- 
stitutes the  offence  of  libel.  20  Pick.  Mass. 
213,  per  Shaw,  C.  J. ;  Heard,  Lib.  dfc  Sland. 
J  336. 

3.  In  most  of  the  United  States,  statutes 
have  been  enacted  against  this  offence ;  but 
these  statutes  are  not  understood  in  all  cases 
to  have  abrogated  the  common  law ;  the  rule 
being  that  where  the  statute  does  not  vary 
the  class  and  character  of  an  offence,  but  only 
authorizes  a  particular  mode  of  proceeding 
and  of  punishment,  the  sanction  is  cumula- 
tive and  the  common  law  is  not  taken  away. 
And  it  has  been  decided  that  neither  these 
statutes  nor  the  common-law  doctrine  is  re- 
pugnant to  the  constitutions  of  those  states 
in  which  the  question  has  arisen.  Heard, 
Lib.  &  Sland.  ?  343;  20  Pick.  Mass.  206;  11 
Serg.  &  R.  Penn.  394;  8  Johns.  N.  Y.  290; 
4  Sandf.  N.  Y.  156;  2  Harr.  Del.  553;  2 
How.  127. 

4.  In  England,  all  blasphemies  against  God, 
the  Christian  religion,  the  Holy  Scriptures, 
and  malicious  revilings  of  the  established 
church,  are  punishable  by  indictment.  1 
East,  PI.  Cr.  3;  1  Russell,  Crimes,  217;  5 
Jur.  529.  See  7  Cox,  Cr.  Cas.  79;  1  Barnew. 
&C.  26;  2  Lew.  Cr.  Cas.  237. 

5.  In  France,  before  the  25th  of  Septem- 
ber, 1791,  it  was  a  blasphemy,  also,  to  speak 
against  the  holy  virgin  and  the  saints,  to  deny 
one's  faith,  to  speak  with  impiety  of  holy 
things,  and  to  swear  by  things  sacred.  Merlin, 
R6pert.  The  law  relating  to  blasphemy  in 
that  country  was  totally  repealed  by  the  code 
of  25th  of  September,  1791 ;  and  its  present 
penal  code,  art.  262,  enacts  that  any  person 
who,  by  words  or  gestures,  shall  commit  any 
outrage  upon  objects  of  public  worship,  in  the 
places  designed  or  actually  employed  for  the 
performance  of  its  rites,  or  shall  assault  or 
insult  the  ministers  of  such  worship  in  the 
exercise  of  their  functions,  shall  be  fined  from 
sixteen  to  five  hundred  francs,  and  be  im- 
prisoned for  a  period  not  less  than  fifteen 
days  nor  more  than  six  months. 

6.  The  civil  law  forbade  the  crime  of  blas- 
phemy; such,  for  example,  as  to  swear  by  the 
hair  or  the  head  of  God ;  and  it  punished  its 
violation  with  death.  Sienim  contra  homines 
fact»  blasphemiw  impuniicB  non  relinquuntur, 
multo  magis  qui  ipstim  Beum  blasphemant, 
digni  sunt  svpplicia  sustinere  (For  if  slander 
against  men  is  not  left  unpunished,  much 
more  do  those  deserve  punishment  who  blas- 
pheme God).     Nov.  77.  1.  I  I. 

'V.  In  Spain  it  is  blasphemy  not  only  to 
speak  against  God  and  his  government,  but 
to  utter  injuries  against  the  Virgin  Mary  and 
the  saints.  Senen  Vilanova  y  Maries,  Ma- 
teria Criminal,  forense,  Observ.  11,  cap.  3, 
n.  1.     See  Chkistianitt. 
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BIiIND.  One  who  is  deprived  of  the 
faculty  of  seeing. 

Persons  who  are  blind  may  enter  into  con- 
tracts and  make  wills  like  others.  Garth.  53 ; 
Barnes,  19,  23 ;  3  Leigh,  32.  When  an  attest- 
ing witness  becomes  blind,  his  handwriting 
may  be  proved  as  if  he  were  dead.  1  Starkie, 
Ev.  341.  But  before  proving  his  handwriting 
the  witness  must  be  produced,  if  within  the 
jurisdiction  of  the  court,  and  examined.  1 
Ld.  Raym.  734;  1  Mood.  &  R.  258  ;  2  id.  262. 

BLOCKADE.  In  International  Law. 
The  actual  investment  of  a  port  or  place  by 
a  hostile  force  fully  competent,  under  or- 
dinary circumstances,  to  cut  off  all  communi- 
cation therewith,  so  arranged  or  disposed  as 
to  be  able  to  apply  its  force  to  every  point  of 
practicable  access  or  approach  to  the  port  or 
place  so  invested. 

3.  National  sovereignty  confers  the  right 
of  declaring  war ;  and  the  right  which  nations 
at  war  have  of  destroying  or  capturing  each 
other's  citizens,  subjects,  or  goods  imposes 
on  neutral  nations  the  obligation  not  to  in- 
terfere with  the  exercise  of  this  right  within 
the  rules  prescribed  by  the  law  of  nations.  A 
declaration  of  a  siege  or  blockade  is  an  act 
of  sovereignty,  1  0.  Rob.  Adm.  146 ;  but  a 
direct  declaration  by  the  sovereign  authority 
of  the  besieging  belligerent  is  not  always 
requisite;  particularly  when  the  blockade  is 
on  a  distant  station ;  for  its  oiBcers  may  have 
power,  either  expressly  or  by  implication,  to 
institute  such  siege  or  blockade.  6  C.  Rob. 
Adm.  367. 

In  case  of  civil  war,  the  government  may 
blockade  its  own  ports.  Wheaton,  Int.  Law, 
335 ;  3  Binn.  Penn.  252 ;  3  Wheat.  365  ;  7  id. 
306;  4  Cranch,  272;  3  Scott,  225;  24  Bost. 
Law  Rep.  276,  335. 

3.  To  be  sufficient,  the  blockade  must  be 
effective  and  made  known.  By  the  convention 
of  the  Baltic  powers  of  1780,  and  again  in  1801, 
and  by  the  ordinance  of  congress  of  1781,  it 
is  required  that  there  should  be  a  number  of 
vessels  stationed  near  enough  to  the  port  to 
make  the  entry  apparently  dangerous.  The 
government  of  the  United  States  has  uniform- 
ly insisted  that  the  blockade  should  be  made 
effective  by  the  presence  of  a  competent  force 
stationed  and  present  at  or  near  the  entrance 
of  the  port.  I  Kent,  Comm.  145,  and  the  au- 
thorities by  him  cited.  And  see  1  C.  Rob. 
Adm.  80;  4  id.  66;  1  Act.  Prize  Gas.  64^5; 
and  Lord  Erskine's  speech,  8th  March,^  1808, 
on  the  orders  in  council,  10  Gohbett,  Pari.  De- 
bates, 949,  950.  But  "  it  is  not  an  accidental 
absence  of  the  blockading  force,  nor  the  cir- 
cumstance of  being  blown  off  by  wind  (if 
the  suspension  and  the  reason  of  the  suspen- 
sion are  known),  that  will  be  sufficient  in 
law  to  remove  a  blockade."  1  C.  Rob.  Adm. 
86,  154.  But  negligence  or  remissness  on 
the  part  of  the  cruisers  stationed  to  maintain 
the  blockade  may  excuse  persons,  under  cer- 
tain circumstances,  for  violating  the  block- 
ade. 3  G.  Rob.  Adm.  156 ;  1  Act.  Prize  Gas.  59. 

4.  To  involve  a  neutral  in  the  consequences 
of  violating  the  blockade,  it  is  indispensable 


that  he  should  have  due  notice  of  it»  This  in- 
formation may  be  communicated  to  him  in 
two  ways:  either  actually,  by  a  formal  notice 
from  the  blockading  power,  or  constructively, 
by  notice  to  his  government,  or  by  the  no- 
toriety of  the  fact.  6  G.  Rob.  Adm.  367 ;  2id. 
110,  111,  n. ;  id.  128;  1  Act.  Prize  Gas.  61. 
Formal  notice  is  not  required ;  any  authentic 
information  is  sufficient.  1  C.  Rob.  Adm.  334; 
5  id.  77-81,  286-289;  Edw.  Adm.  203;  3 
Phillimore,  Int.  Law,  397;  24  Bost.  Law 
Rep.  276. 

5.  A  violation  may  be  either  by  going  into 
the  place  blockaded,  or  by  coming  out  of  it 
with  a  cargo  laden  after  the  commencement 
of  the  blockade.  Also  placing  himself  so  near  a 
blockaded  port  as  to  be  in  a  condition  to  slip 
in  without  observation,  is  a  violation  of  the 
blockade,  and  raises  the  presumption  of  a 
criminal  intent.  6  G.  Rob.  Adm.  30, 101, 182; 
7  Johns.  N.  y.  47;  1  Edw.  Adm.  202;  4 
Cranch,  185.  The  sailing  for  a  blockaded 
port,  knowing  it  to  he  blockaded,  is,  it  seems, 
such  an  act  as  may  charge  the  party  with  a 
breach  of  the  blockade.  5  Granch,  335  ;  9  id. 
440,  446;  1  Kent,  Comm.  150;  3  Phillimore, 
Int.  Law,  397;  24  Bost.  Law  Rep.  276.  See 
4  Cranch,  185;  6  td.  29;  10  Moore,  Priv. 
Gounc.  58. 

6.  When  the  ship  has  contracted  guilt  by 
a  breach  of  the  blockade,  she  may  be  taken 
at  any  time  before  the  end  of  her  voyage ;  hut 
the  penalty  travels  no  further  than  the  end 
of  her  return  voyage.  2  G.  Rob.  Adm.  128;  3 
id.  147.  When  taken,  the  ship  is  confiscated; 
and  the  cargo  is  always,  prima  facie,  impli- 
cated in  the  guilt  of  the  owner  or  master  of 
the  ship ;  and  the  burden  of  rebutting  the 
presumption  that  the  vessel  was  going  in  for 
the  benefit  of  the  cargo,  and  with  the  di- 
rection of  the  owners,  rests  with  them.  1  G. 
Rob.  Adm.  67,  130;  3  id.  173:  4  id.  93;  1 
Edw.  Adm.  39.  See,  generally,  2  Brown,  Giv. 
&,  Adm.  Law,  314;  Chitty,  Com.  Law,  Index, 
h.  t. ;  Chitty,  Law  of  Nations,  liS  to  147 ;  1 
Kent,  Comm.  143  to  151 ;  Marshall,  Ins.  Index, 
h.  t.  See  also  the  declaration  respecting  Mari- 
time Law,  signed  by  the  plenipotentiaries  of 
Great  Britain,  Austria,  France,  Prussia,  Rus- 
sia, Sardinia,  and  Turkey,  at  Paris,  April  16, 
1856;  Appendix  to  Phillimore  on  Interna- 
tional Law,  850 ;  Wheaton,  Int.  Law ;  Vattel, 
Law  of  Nations. 

BLOOD.  Relationship;  stock;  family.  1 
Roper,  Leg.  103;  I  Belt,  Suppl.  Tes.  365. 
Kindred.     Bacon,  Max.  Reg.  18. 

Brothers  and  sisters  are  said  to  be  of  the  whole 
blood  if  thej-  have  the  same  father  and  mother,  and 
of  the  half-blood  if  they  have  only  one  parent  in 
common.     5  Whart.  Penn.  477. 

BLOODWIT.  An  amercement  for  blood- 
shed. Cowel.  The  privilege  of  taking  such 
amercements.     Skene. 

A  privilege  or  exemption  from  paying  a  fine 
or  amercement  assessed  for  bloodshed.  Cowel  j 
Kenuett,  Paroch.  Ant. ;  Termes  de  la  Ley. 

BOARDER.  One  who,  being  an  inhabit- 
ant of  a  place,  makes  a  special  contract  with 
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another  person  for  board,  including  food  and 
lodging.  7  Gush.  Mass.  424.  To  be  distin- 
guished from  a  guest.  Story,  Bailm.  |  477; 
26  Vt.  343;  26  Ala.  N.  s.  371;  7  Gush.  Mass. 
417. 

BOARD  OP  SUPERVISORS.  A 
county  board,  under  a  system  existing  in 
some  of  the  northern  states,  to  whom  the  fiscal 
afiairs  of  the  county  are  intrusted, — composed 
of  delegates  representing  the  several  organ- 
ized towns  or  townships  of  the  county. 

This  system  originated  in  the  state  of  New  York, 
and  has  been  adopted  in  Michigan,  ILlinois,  Wis- 
consin, and  Iowa.  The  board,  when  convened, 
forms  a  deliberativs  body,  usually  acting  under 
parliamentary  rules.  It  performs  the  same  duties 
and  exercises  like  authority  as  the  County  Com- 
missioners or  Board  op  Civil  Authoritv  in 
other  states.  See,  generally,  Haines's  Township 
Laws  of  Mich.,  and  Haines's  TCown  Laws  of  111.  & 
Wis. 

BOAT.  A  boat  does  not  pass  by  the  sale 
of  a  ship  and  appurtenances.  Molloy,  b.  2, 
c.  1,  ?  8 ;  Beawes,  Lex  Merc.  56 ;  2  Root,  Conn. 
71 ;  Park.  Ins.  8th  ed.  126.  But  see  17  Mass. 
405;  2  Marsh.  727.  Insurance  on  a  ship 
covers  her  boats.  24  Pick.  Mass.  172 ;  1  Mann. 
&  R.  392;  1  Parsons,  Marit.  Law,  72,  n. 

BOC  (Sax.).  A  writing;  a  book.  Used 
of  the  land-bocs,  or  evidences  of  title  among 
the  Saxons,  corresponding  to  modern  deeds. 
These  bocs  were  destroyed  by  William  the 
Conqueror.  1  Spence,  Eq.  Jur.  22 ;  1  Wash- 
burn, Real  Prop.  17,  21. 

BOC  HORDE.  A  place  where  books, 
evidences,  or  writings  are  kept.  Cowel. 
These  were  generally  in  monasteries.  1 
Spence,  Eq.  Jur.  22. 

BOC  LAND.  Allodial  lands  held  by 
■written  evidence  of  title. 

Such  lands  might  be  granted  upon  such  terms 
as  the  owner  should  see  fit,  by  greater  or  less 
estate,  to  take  effect  presently,  or  at  a  future  time, 
or  on  the  happening  of  any  event.  In  this  respect 
they  differed  essentially  from  feuds.  1  Washburn, 
Keal  Prop.  17;  i  Kent,  Comm.  441. 

BODY.  A  person.  Used  of  a  natural 
body,  or  of  an  artificial  one  created  by  law,  as 
ii  corporation. 

A  collection  of  laws';  that  is,  the  embodi- 
ment of  the  laws  in  one  connected  statement 
or  collection. 

In  practice,  when  the  sheriff  returns  cepi  corpiie 
to  a  capins,  the  plaintiff  may  obtain  a  rule,  before 
special  biiil  has  been  entered,  to  bring  in  the  body  ; 
and  this  must  be  dune  either  by  committins  the 
defendant  or  entering  special  bail.  See  Dead 
Body. 

BODY  CORPORATE.  A  corporation. 
This  is  an  early  and  undoubtedly  correct 
term  to  apply  to  a  corporation.  Coke, 
Litt.  250  a;  Ayliffe,  Par.  196;  Angell,  Corp. 

BONA  (Lat.  bonus).  Goods;  personal 
property ;  chattels,  real  or  personal ;  real  pro- 
perty. 

JBona  et  nntalla  (goods  and  chattels)  includes  all 
kinds  of  property  which  a  man  may  possess.  In 
the  Roman  law  it  signified  every  kind  of  property. 


real,  personal,  and  inixed ;  but  chiefly  it  was  ap- 
plied to  real  estate,  chattels  being  distinguished 
by  the  words  effects,  movables,  etc.  Bona  were,  how 
ever,  divided  into  bona  mobilia  and  bona  immobilia. 
It  is  taken  in  the  civil  law  in  nearly  the  sense  of 
biene  in  the  French  law. 

BONA  CONPISCATA.  Goods  confis- 
cated or  forfeited  to  the  imperial  _^«c  or  trea- 
sury.    1  Sharswood,  Blackst.  Comm.  299. 

BONA  FIDES.  Good  faith,  honesty,  as 
distinguished  from  mala  fides  (bad  faith). 

Bondjide.     In  good  faith. 

A  purchaser  bond  fide  is  one  who  actually  pur- 
chases in  good  faith.  2  Kent,  Comm.  612.  The 
law  requires  all  persons  in  their  transactions  to  act 
with  good  faith;  and  a  contract  where  the  parties 
have  not  acted  bond  fide  is  void  at  the  pleasure  of 
the  innocent  party.  8  Johns.  N.  Y.  446;  12  id. 
320 ;  2  Johns.  Ch.  N.  Y.  36.  If  a  contract  be  made 
with  good  faith,  subsequent  fraudulent  acts  will 
not  vitiate  it;  although  such  acts  mny  raise  a  pre- 
sumption of  antecedent  fraud,  and  thus  become  a 
means  of  proving  the  want  of  good  faith  in  making 
the  contract.  2  Miles,  Penn.  229.  And  Fee,  also/ 
Roberts,  Fraud.  Conv.  33,  34;  Inst.  2.  6;  Dig.  41. 
3.  10.  44;  id.  41.  1.  48;  Code,  7.  31;  9  Coke,  11; 
Wingate,  Maxims,  max.  37;  Lane,  47;  Plowd. 
473;  9  Pick.  Mass.  266;  12  id.  645;  8  Conn.  336;- 
10  id.  30;  3  Watts,  Penn.  25;  5  Wend.  N.  Y.  20, 
666. 

BONA  PORISPACTA.  Forfeited  goods. 
1  Blackstone,  Comm.  299. 

BONA  GESTTTRA.     Good  behavior. 

BONA  GRATIA.  Voluntarily ;  by  mu- 
tual consent.  )Jsed  of  a  divorce  obtained  by 
the  agreement  of  both  parties. 

BONA  MOBILIA.  In  ClvU  Law. 
Movables.  Those  things  which  move  them- 
selves or  can  be  transported  from  one  place 
to  another ;  which  are  not  intended  to  make 
a  permanent  part  of  a  farm,  heritage,  or  build- 
ing. 

BONA  NOTABILIA.  Chattels  or  goods 
of  sufiicient  value  to  be  accounted  for. 

Where  a  decedent  leaves  goods  of  sufficient' 
amount  (bona  votabilia)  in  different  dioceses,  ad- 
ministration is  granted  by  the  metropolitan,  to 
prevent  the  confusion  arising  from  the  appointment 
of  many  different  administrators.  2  Blackstone, 
Comm.  509;  Rolle,  Abr.  90S;  Williams,  Ex.  Index. 
'  The  value  necessary  to  constitute  property  buna 
notahillri  hiis  varied  at  different  periods,  but  was 
finally  established  at  £5,  in  1603. 

BONA  PATRIA.  In  Scotch  Law. 
An  assize  or  jury  of  countrymen  or  good 
neighbors.     Bell,  Diet. 

BONA  PBRITURA.    Perishable  goods. 

An  executor,  administrator,  or  trustee  is 
bound  to  use  due  diligence  in  disposing  of 
perishatile  goods,  such  as  fattened  cattle, 
grain,  fruit,  or  any  other  article  which  may 
be  worse  for  keeping.  Bacon,  Abr.  Executors; 
1  Rolle,  Abr.  910;  5  Coke,  9;  Croke,  Eliz. 
518;  3  Munf.  Va.  288;  1  Beatt.  Gh.  Ir.  5,  14; 
Dane,  Abr.  Index. 

BONA  VACANTIA.  Goods  to  which 
no  one  claims  a  property,  as  shipwrecks, 
treasure  trove,  etc. ;  vacant  goods. 

These  bona  i'aca?i/?'a  belonged,  under  the  common 
law,  to  the  finder,  except  in  certain  instances,  when 
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they  were  the  property  of  the  king.    1  Sharswoud, 
Blackst.  Comm.  298,  n. 

BONA  'WAVIATA.  Goods  waived  or 
thrown  away  by  a  thief  in  his  fright  for  fear 
of  being  apprehended.  Such  goods  belong  to 
the  sovereign.     1  Blackstone,  Comm.  296. 

BOND,  An  obligation  in  writing  and 
under  seal.  2  Serg.  &  R.  Penn.  502;  11  Ala. 
19 ;  1  Harp.  So.  C.  434 ;  1  Blackf.  Ind.  241 ; 
6  Vt.  40;  IBaldw.  0.  C.  129. 

2.  It  may  be  single, — simplex  obligatw, — as 
where  the  obligor  obliges  himself,  his  heirs, 
executors,  and  administrators,  to  pay  a  cer- 
tain sum  of  money  to  another  at  a  day  named, 
or  it  may  be  conditional  (which  is  the  kind 
more  generally  used),  that  if  the  obligor  does 
some  particular  act,  the  obligation  shall  be 
void,  or  else  shall  remain  in  full  force,  as 
payment  of  rent,  performance  of  covenants 
in  a  deed,  or  repayment  of  a  principal  sum 
of  money  borrowed  of  the  obligee  with  inte- 
rest, which  principal  sum  is  usually  one-half 
of  the  penal  sum  specified  in  the  bond. 

3.  There  must  be  proper  parties ;  and  no 
person  can  take  the  benefit  of^  a  bond  except 
the  parties  named  therein,  Hob.  9 ;  14  Barb. 
N.  Y.  59;  except,  perhaps,  in  some  cases  of 
bonds  given  for  the  performance  of  their 
duties  by  certain  classes  of  public  officers. 
4  "Wend.  N.  Y.  414;  8  Md.  287;  4  Ohio.  N. 
s.  418;  7  Gal.  551;  1  Grant,  Gas.  Penn.  359; 
3  Ind.  431.  A  man  cannot  be  bound  to  him- 
self even  in  connection  with  others.  5  Gow. 
N.  Y.  688.  See  3  Jones,  Bq.  No.  G.  311.  If 
the  bond  run  to  several  persons  jointly,  all 
must  join  in  suit  for  a  breach,  though  it  be 
conditioned  for  the  performance  of  different 
things  for  the  benefit  of  each.     2  N.  Y.  388. 

4,.  The  instrument  must  be  in  writing  and 
sealed,  1  Baldw.  C.  G.  129 ;  6  Vt.  40 ;  but  a 
sealing  sufficient  where  the  bond  is  made  is 
held  sufficient  though  it  might  be  an  insuffi- 
cient sealing  if  it  had  been  made  where  it  is 
sued  on.  2  Gaines,  N.  Y.  362.  The  signa- 
ture and  seal  may  be  in  any  part  of  the  in- 
strument.    7  Wend.  N.  Y.  345. 

5.  It  must  be  delivered  by  the  party  whose 
bond  it  is,  to  the  other.  13  Md.  1 ;  5  Gray, 
Mass.  440;  11  Ga.  286.  See  37  N.  H.  306; 
Bacon,  Abr.  Obligations,  G.  But  the  de- 
livery and  acceptance  may  be  by  attorney.  10 
Ind.  1.  The  date  is  not  considered  of  the 
substance  of  a  deed;  and  therefore  a  bond 
which  either  has  no  date  or  an  impossible 
one  is  still  good,  provided  the  real  day  of  its 
being  dated  or  given,  that  is,  delivered,"  can  be 

S roved.    2  Blackstone,  Comm.  304;  Comyns 
lig.  Fait,  B  3  ;  3  Gall.  Va.  309. 

6.  The  condition  is  a  vital  part  of  a  con- 
ditional bond,  and  generally  limits  and  deter- 
mines the  amount  to  be  paid  in  case  of  a 
breach,  7  Gow.  N.  Y.  224  ;  but  interest  and 
costs  may  be  added.  12  Johns.  N.  Y.  350  •  2 
Johns.  Cas.  N.  Y.  340;  1  E.  D.  Smith,  N.  Y. 
250;  1  Hempst.  C.  C.  271.  The  recovery 
against  a  siiretj  in  a  bond  for  the  payment  of 
money  is  not  limited  to  the  penalty,  but  may 
exceed  it  so  far  as  necessary  to  include  inte- 


rest from  the  time  of  the  breach.  So  far  as 
interest  is  payable  by  the  terms  of  the  con- 
tract, and  until  default  made,  it  is  limited 
by  the  penalty ;  but  after  breach  it  is  reco- 
verable, not  on  the  ground  of  contract,  but  as 
damages,  which  the  law  gives  for  its  violation. 
18  N.  Y.  35.     And  see  Condition. 

7.  On  the  forfeiture  of  the  bond,  or  its  be- 
coming single,  the  whole  penalty  was  formerly 
recoverable  at  law ;  but  here  the  courts  of 
equity  interfered,  and  would  not  permit  a 
man  to  take  more  than  in  conscience  he 
ought,  viz.:  his  principal,  interest,  and  ex- 
penses in  case  the  forfeiture  accrued  by  non- 
payment of  money  borrowed,  the  damages 
sustained  upon  non-performance  of  covenants, 
and  the  like.  And  the  like  practice  having 
gained  some  footing  in  the  courts  of  law,  the 
statute  4  &  5  Anne,  o.  16,  at  length  enacted, 
in  the  same  spirit  of  equity,  that,  in  case  of  a 
bond  conditioned  for  the  payment  of  money, 
the  payment  or  tender  of  the  principal  sum 
due  with. interest  and  costs,  even  though  the 
bond  were  forfeited  and  a  suit  commenced 
thereon,  should  be  a  full  satisfaction  and  dis- 
charge.    2  Blackstone,  Comm.  340. 

If  in  a  bond  the  obligor  binds  himself, 
without  adding  his  heirs,  executors,  and  ad- 
ministrators, the  executors  and  administra- 
tors are  bound,  but  not  the  heir,  Shep- 
pard,  Touchst.  369;  for  the  law  will  not 
imply  the  obligation  upon  the  heir.  Coke, 
Litt.  209  a.  ; 

S.  If  a  bond  lie  dormant  for  twenty  years, 
it  cannot  afterwards  be  recovered ;  for  the 
law  raises  a  presumption  of  its  having  been 
paid,  and  the  defendant  may  plead  solvit  ad 
diem  to  an  action  upon  it.  I  Burr.  434;  4 
id.  1963.  And  in  some  cases,  under  particu- 
lar circumstances,  even  a  less  time  may  found 
a  presumption.  1  Term,  271;  Cowp.  109.  The 
statute  as  to  the  presumption  of  payment 
after  twenty  years  is  in  the  nature  of  a  sta- 
tute of  limitations.  It  is  available  as  a  bar 
to  an  action  to  recover  on  the  instrument, 
but  not  where  the  party  asks  affirmative  re- 
lief based  upon  the  fact  of  payment.  12  N. 
Y.  409 ;  14  id.  477. 

BONDAGE.  Is  a  term  which  has  not  ob- 
tained a  juridical  use  distinct  from  the  ver- 
nacular, in  which  it  is  either  taken  as  a 
synonym  with  slavery,  or  as  applicable  to 
any  kind  of  personal  servitude  which  is  in- 
voluntary in  its  continuation. 

2.  The  propriety  of  making  it  a  distinct  juridical 
term  depends  upon  the  sense  given  to  the  word 
alavei'y.  If  slave  be  understood  to  mean,  exclu- 
sively, a  natural  person  who,  in  law,  is  known  as 
an  object  in  respect  to  which  legal  persons  may 
have  rights  of  possession  or  property,  as  in  respect 
to  domestic  animals  and  inanimate  things,  it  is  evi- 
dent that  any  one  who  is  regarded  as  a  legal  person, 
capable  of  rights  and  obligations  in  other  relations, 
while  bound  by  law  to  render  service  to  another,  is 
not  a  slave  in  the  same  sense  of  the  word.  Such 
a  one  stands  in  a  legal  relation,  being  under  Dn 
obligation  correlative  to  the  right  of  the  person 
who  is  by  law  entitled  to  his  service,  and,  though 
not  an  object  of  property,  nor  possessed  or  owned 
aa  a  chattel  or  thing,  he  is  a  person  bound  to  th? 
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other,  and  may  be  called  a  hondmanj  in  distinction 
from  a  alave  as  above  understood.  A  greater  or 
loss  number  of  rights  may  be  attributed  to  persons 
bound  to  render  service.  Bondage  may  subsist 
under  many  forms.  Where  the  rights  attributed 
are  such  as  can  be  exhibited  in  very  limited  spheres 
of  action  only,  or  are  very  imperfectly  protected,  it 
may  be  difficult  to  see  wherein  the  condition,  though 
nominally  that  of  a  legal  person,  differs  from  chat- 
tel slavery.  Still,  the  two  conditions  have  been 
plainly  distinguishable  under  many  legal  systems, 
and  even  as  existing  at  the  same  time  under  one 
source  of  law.  The  Hebrews  may  have  held  per- 
sons of  other  nations  as  slaves  of  that  chattel  con- 
dition which  anciently  was  recognized  by  the  laws 
of  all  Asiatic  and  European  nations;  but  they  held 
persons  of  their  own  nation  in  bondage  only  as 
legal  persons  capable  of  rights,  while  under  an 
obligation  to  serve.  Cobb's  Hist.  Sketch,  ch.  1. 
When  the  serfdom  of  feudal  times  was  first  esta- 
blished, the  two  conditions  were  co-existent  in 
every  part  of  Europe  (ibid,  ch,  7),  though  after- 
wards the  bondage  of  serfdom  was  for  a  long 
period  the  only  form  known  there  until  the  revival 
of  chattel  slavery,  by  the  introduction  of  negro 
slaves  into  European  commerce,  in  the  sixteenth 
century.  Every  villein  under  the  English  law  was 
clearly  a  legal  person  capable  of  some  legal  rights, 
whatever  might  be  the  nature  of  his  services.  Coke, 
Litt.  12:3  b;  Coke,  2d  Inst.  4,  45.  But  at  the  first 
recognition  of  negro  slavery  in  the  jurisprudence 
of  England  and  her  colonies  the  slave  was  clearly 
a  natural  person,  known  to  the  law  as  an  object  of 
posssssion  or  property  for  others,  having  no  legal 
personality,  who  therefore,  in  many  legal  respects, 
resembled  a  thing  or  chattel.  It  is  true  that  the 
moral  responsibility  of  the  slave  and  the  duty  of 
others  to  treat  him  as  an  accountable  human  being 
and  not  as  a  domestic  animal  were  always  more  or 
less  clearly  recognized  in  the  criminal  jurisprudence. 
There  has  always  been  in  his  condition  a  mingling 
of  the  qualities  of  person  and  of  thing,  which  has 
led  to  many  legal  contradictions.  But  while  no 
rights  or  obligations,  in  relations  between  him  and 
other  natural  persons  such  as  might  be  judicially 
enjorced  by  or  against  him,  were  attributed  to  him, 
there  was  a  propriety  in  distinguishing  the  condi- 
tion as  chattel  slavery,  even  though  the  term  itself 
implies  that  there  is  an  essential  distinction  between 
such  a  person  and  natural  things,  of  which  it  seems 
absurd  to  say  that  they  ai*e  either  free  or  not  free. 
The  phrases  irmtar  rerum,  tanqunm  bona,  are  aptly 
used  by  older  writers.  The  bondage  of  the  villein 
could  not  be  thus  characterized;  and  there  is  no 
historical  connection  between  the  principles  which 
determined  the  existence  of  the  one  and  those 
which  sanctioned  the  other.  The  law  of  English 
vUlenage  furnished  no  rules  applicable  to  negro 
slavery  in  America.  5  Rand.  Va.  680,  683  ;  2  Hill, 
Ch.  So.  G.  3S0;  9  Ga.  561;  I  Hurd,  Law  of  Free- 
dom and  Bondage,  c.  4,  5.  Slavery  in  the  colonies 
was  entirely  distinct  from  the  condition  of  those 
white  persons  who  were  held  to  service  for  years, 
which  was  involuntary  in  its  continuance,  though 
founded  in  most  instances  on  contract.  These  per- 
sons had  legal  rights,  not  only  in  respect  to  the 
community  at  large,  but  also  in  respect  to  the  per- 
son to  whom  they  owed  service. 

3.  In  the  American  slaveholding  states,  the 
moral  personality  of  those  held  in  the  customary 
slavery  has  been  recognized  by  jurisprudence  and 
statute  to  an  extent  which  makes  it  difficult  to  say 
whether,  there,  slaves  are  now  by  law  regarded  as 
things  and  not  legal  persons  (though  subject  to  the 
laws  which  regulate  the  title  and  transfer  of  pro- 
perty), or  whether  they  are  still  things  and  pro- 
perty in  the  same  sense  and  degree  in  which  they 
were  so  formerly.  Compare  laws  and  authorities  in 
Cobb's  Law  of  Negro  Slavery,  ch.  iv.,  v.     If  it  is 


difficult  to  show  wherein  the  existing  condition  is 
otherwise  different  from  the  older  slavery  than  by 
being  juristioally  distinguishable  as  the  condition 
of  a  legal  person,  the  distinction  is  of  little  import- 
ance under  the  internal  law  of  those  states.  But 
in  international  private  law  it  may  be  important  to 
discriminate  whether  this  servile  condition  is  the 
effect  of  law  peculiar  to  those  states,  or  of  doctrines 
of  universal -jurisprudence  like  those  which,  operat- 
ing in  the  law  of  international  exchange,  sustained 
in  the  colonies,  if  not  in  Kngland  also,  at  one 
period,  the  slavery  of  negroes  imported  from  Africa 
in  the  seventeenth  and  eighteenth  centuries.  1 
Hurd,  Law  of  Freedom  and  Bondage,  §  201.  For 
the  chattel  condition  recognized  in  the  law  of  the 
Roman  empire  and  revived  in  the  inception  of 
modern  negro  slavery  is  the  only  form  of  servitude 
which  was  ever  thus  distinguishable  as  a  condition 
recognized  by  universal  jurisprudence;  and  it  is, 
besides,  the  only  form  which  can  be  so  recognized, 
because  it  is  the  only  servile  status  which,  wherever 
recognized,  is  one  and  the  same ;  for  bondage  of 
legal  persons  necessarily  varies  in  different  juris- 
dictions, by  being  connected  with  various  local  cir- 
cumstances.    Ibid.  §  112. 

If  a  servile  condition,  existing  in  these  states,  is 
now  distinguishable  as  bondage  of  legal  persons,  it 
is  thereby  proved  to  be  based  on  the  particular  law 
of  those  states.  But,  indeed,  if  the  contrary  be 
true,  and  if  in  those  states  slaves  have  been  or  are 
things  in  law,  as  are  inanimate  chattels  or  domestic 
animals,  yet  on  passing  from  these  states  into  other 
jurisdictions  they  could  be  held  to  be  such  only 
so  long  as  they  may  have  been  so  regarded  by  the 
universal  jurisprudence  of  the  commercial  world. 
So  long  only,  if  ever  before,  could  they  be  said  to 
be  property  beyond  the  limits  of  those  states.  The 
dictum  that  slavery  is  the  creature  of  positive  law, 
20  How.  St.  Tr.  1;  18  Pick.  Mass.  212,  can  mean 
only  that  slavery  rests  on  the  particular  law  of  the 
countries  wherein  it  exists.  Hence,  when  slaves 
are  carried  out  of  the  slaveholding  states  they  are 
not  property,  unless  brought  into  some  jurisdic- 
tion which  by  its  particular  law  recognizes  them  as 
property;  elsewhere  they  are  legal  persons,  even 
where  they  may  be  regarded  as  persons  in  bondage 
whose  obligation  to  service  may  still  be  enforced. 
Hence,  whatever  may  be  the  nature  of  slavery  in 
those  states,  the  slave  who  has  escaped  into  an- 
other is  known  only  as  a  legal  person,  in  bondage, 
to  the  national  law  which  requires  his  being  de- 
livered up  on  claim.  Const,  art.  iv.  ^  2,  p.  3.  So, 
when  carried  into  a  territory  of  the  United  States, 
he  is  not  propterty  there,  as  was  the  negro  slave  im- 
ported into  the  American  colony  from  Africa  in  the 
seventeenth  and  eighteenth  centuries,  unless  there 
be  a  law  particular  to  that  territory  declaring  him 
to  be  property. 

4.  Whether  such  slave,  when  brought  into  a  ter- 
ritory wherein  there  is  no  local  law,  ascertained 
from  statute  or  precedent,  for  or  against  slavery, 
will  continue  in  a  condition  of  bondage,  is  not  as 
yet  determined  by  judicial  decision.  In  the  ab- 
sence of  authoritative  legislation,  it  should  be  deter- 
mined by  those  general  international  rules  which 
determine  in  any  one  place  whether  the  master's 
right  and  the  correlative  obligation  of  the  bond- 
man shall  continue,  when  they  may  have  come 
thither  from  the  jurisdiction  which  had  before  sup- 
ported the  relation  between  them.  A  general  prin- 
ciple in  favor  of  the  recognition  of  any  relation 
created  by  foreign  law,  provided  the  local  law  does 
not  attribute  to  every  person  some  right  incon- 
sistent with  the  rights  and  obligations  existing  in 
that  relation  (the  principle  generally  called  inter- 
national comity,  1  Hurd's  Freedom,  Ac.  g  88),  would 
support  the  relation  between  such  master  and  bond- 
man in  any  jurisdiction  wherein  the  local  law  does 
not  attribute  liberty  universally,  i.e.  to  every  natural 
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person.  (See  Fbeedom.)  In  the  non-slaveholding 
states  of  the  Union  this  universal  attribution  of 
liberty  prevents  the  judicial  recognition  of  the 
master's  right,  under  any  circumstances  not  coming 
within  the  intent  of  some  clause  of  the  second  sec- 
tion of  the  fourth  article  of  the  constitution.  In 
the  territories  of  the  United  States  it  would  be 
necessary  to  ascertain  the  political  source  of  law 
for  the  territory,  to  know  whether  liberty  is  or  is 
not  there  in  like  manner  universally  attributed. 
It  has  been  held  that  congress  had  no  power  to 
pass  the  act  of  1820  prohibiting  slavery  in  the 
northern  portion  of  Louisiana  Territory.  19  How. 
393.  But  whether  this  is  a  consequence  of  covenants 
in  the  treaty  ceding  that  particular  territory,  or  of 
the  extra-state  efficacy  of  the  laws  of  the  slave- 
holding  states,  or  of  a  recognition  of  slaves  in  the 
constitution  of  the  United  States,  as  being  pro- 
perty protected  against  legislative  action  by  the 
flfth  article  of  the  amendments,  was  not  settled  by 
a,  majority  of  the  court.  If  the  power  to  exclude 
slavery  be  held  by  congress,  or  by  some  other  poli- 
tical personality  having  a  local  existence  in  the 
territory,  yet  until  the  power  should  be  exercised 
in  a  positive  prohibition  the  general  principle  of 
international  private  law  might  support  it  there, 
unless,  as  is  claimed  by  some,  there  be  a  principle 
in  the  national  law  of  the  United  States  by  which 
liberty  is  attributed  to  every  natural  person  whose 
Status  is  not  determined  by  the  authority  of  some 
one  of  the  organized  states  of  the  Union.  So,  too, 
the  dogma  that  slavery  or  involuntary  servitude 
eanaot  lawfully  subsist  anywhere  without  previous 
positive  enactment  (a  doctrine  contradictory  to  his- 
tory) would  prevent  the  judicial  recognition  in  the 
territories  of  any  servile  condition,  unless  esta- 
blished by  legislation. 

5.  If  the  right  of  such  master  and  the  obliga- 
tion of  such  slave  could,  by  the  application  of  these 
principles,  be  recognized  in  any  case  whatever  in  a 
territory  thus  vacant  of  a  particular  local  law,  the 
relation  between  them  would  continue  therein  ir- 
respective of  change  of  domicil,  so  that  a  condi- 
tion of  bondage  as  an  effect  of  internal  law  would 
thereafter  be  recognized  by  the  incipient,  unwrit- 
ten jurisprudence  of  the  territory.  But,  since  it 
had  not  therein  been  recognized  as  the  status  attri- 
buted to  universal  jurisprudence  (i.e.  the  ancient 
chattel  slavery),  the  master's  right  should  not  be 
judicially  regarded  as  a  right  in  respect  to  a 
thing,  nor  be  protected  against  legislative  power 
under  constitutional  guarantees  of  property,  like 
(hat  in  the  fifth  article  of  the  amendments.  But 
^ee,  contra,  Taney,  Ch.  J.  19  How.  451. 

Some  claim  that  the  universal  attribution  of 
liberty  in  non-slaveholding  states  does  not  affect 
the  relation  of  master  and  slave  being  in  such 
state  for  temporary  visit  merely;  that  judges  may 
in  such  cases  support  the  claim  of  mastership  by 
dispensing  an  international  comity  in  the  state's 
hehalf;  or  that  the  doctrine  that  the  law  of  per- 
gonal status  accompanies  the  person  is  the  con- 
trolling principle.  Cobb's  Law  of  Negro  Slav.  o. 
vii.  Some  hold  that  the  courts  must  recognize 
and  dispense  a  peculiar  inter-state  comity,  going 
beyond  the  demands  of  a  similar  comity  between 
distinct  nations.  Some  maintain  that  such  an  inter- 
state comity  is  recognized  and  made  judicially  ap- 
plicable to  private  persons,  irrespeetiye  of  either 
national  or  state  legislation,  by  the  article  of  the 
qonstitution  above  cited.  Ibid.  ch.  x.,  xi.  And 
see  opinions  and  arguments  in  Lemmon  case,  20 
N.Y.562.    SeeSLAVE;  Slavebit;  Slate-Tbade ; 

6ERVII3. 

BONIS  NON  AMOVENDIS.  A  writ 
addressed  to  the  sheriff,  when  a  writ  of  error 
has  been  brought,  commanding  that  the  per- 
son  against  whom  judgment  has  been  ob- 


tained be  not  suffered  to  remove  his  goods 
till  the  error  be  tried  and  determined.  Reg. 
Orig.  131. 

BONO  ET  MAIiO.  A  special  writ  of 
jail  delivery,  which  formerly  issued  of  course 
for  each  particular  prisoner.  4  Blackstone, 
Comm.  270. 

BONUS.  A  premium  paid  to  a  grantor 
or  vendor. 

A  consideration  given  for  what  is  received. 
Extraordinary  profit  accruing  in  the  opera- 
tions of  a  stock  company  or  private  corporar 
tion.  10  Ves.  Ch.  185;  7  Sim.  Ch.  634;  2 
Spence,  Eq.  Jur.  569. 

An  additional  premium  paid  for  the  use  of 
money  beyond  the  legal  interest.  2  Parsons, 
Contr.  391. 

In  its  original  sense  of  good,  the  word  was  formerly 
much  used.  Thus,  ajury  was  to  be  composed  of  twelve 
good  men  {boni  homines),  3  Blackstone,  Comm.  349; 
bonus  judex  (a  good  judge).    Coke,  Litt.  246. 

BOOK.  A  general  name  given  to  every 
literary  composition  which  is  printed,  but 
appropriately  to  a  printed  composition  bound 
in  a  volume.     See  Copyright. 

BOOK-LAND.  In  English  Law.  Land, 
also  called  charter-land,  which  was  held  by 
deed  under  certain  rents  and  fee  services, 
and  differed  in  nothing  from  Tree  socage  land. 
2  Blackstone,  Comm.  90.  See  2  Spelman, 
English  Works,  233,  tit.  Of  Ancient  Deeds 
and  Charters;  Boc-Land. 

BOOK  OF  ACTS.  The  records  of  a  sur- 
rogate's court. 

BOOK  OF  ADJOURNAL.  In  Scotch 
Law.     The  records  of  the  court  of  justiciary. 

BOOK  OF  RATES.  An  account  or 
enumeration  of  the  duties  or  tariffs  author- 
ized by  parliament.  1  Sharswood,  Blackst. 
Comm.  316;  Jacob,  Law  Diet. 

BOOK  OF  RESPONSES.  In  Scotch 
Law.  An  account  which  the  director  of  the 
Chancery  keeps  particularly  to  note  a  seizure 
when  he  gives  an  order  to  the  sheriff  in  that 
part  to  give  it  to  an  heir  whose  service  has 
been  returned  to  him.  Wharton,  Lex.  2d 
Lend.  ed. 

BOOKS.  Merchants,  traders,  and  other 
persons  who  are  desirous  of  understanding 
their  affairs,  and  of  explaining  them  when 
necessary,  keep  a  day-book,  a  journal,  a  led- 
ger, a  letter-book,  an  invoice-book,  a  cash- 
book,  a  bill-book,  a  bank-book,  and  a  check- 
book.    See  these  several  articles. 

It  is  a  cause  for  refusing  a  discharge  under 
the  insolvent  laws,  in  some  of  the  states,  that 
merchants  have  not  kept  suitable  books. 

BOOKS  OF  SCIENCE.  In  Evidence. 
Medical  books,  even  of  received  authority,  are 
not  admissible  in  evidence.  12  Cush.  Mass. 
193 ;  1  Gray,  Mass.  337  ;  5  Carr.  &  P.  74.  See 
2  Ind.  617;  1  Jones,  No.  C.  386;  1  Chandl. 
Wise.  178;  1  Cox,  Cr.  Cas.  94;  1  Townsend, 
State  Tr.  357,  358. 

2.  The  house  of  lords  have  determined, 
in  accordance  with  a  decision  of  the  Court  of 
Queen's  Bench,  that  whenever  foreign  written 
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law  is  to  be  proved,  proof  cannot  be  taken 
from  the  book  of  the  law,  but  must  be  de- 
rived from  some  skilled  witness  who  de- 
scribes the  law.  11  Clark  &  F.  Hou.  L.  85, 
114-117;  8  Q.  B.  208,  250-267.  Still,  the 
witness  may  refresh  and  confirm  his  recollec- 
tion of  the  law,  or  assist  his  own  knowledge, 
by  referring  to  text-books,  decisions,  statutes, 
codes,  or  other  legal  documents  or  authorities ; 
and  if  he  describes  these  works  as  truly 
stating  the  law,  they  may  be  read,  not  as 
evidence  per  se,  but  as  part  and  parcel  of  his 
testimony.  Sussex,  Peer. ;  11  Clark  &  F.  Hou. 
L.  114-117 ;  8  Beav.  Rolls,  527 :  2  Taylor,  Ev. 
I  1280.     See  2  Carr.  &  K.  269. 

BOON-DAYS.  Certain  days  in  the  year 
on  which  copyhold  tenants  were  bound  to 
perform  certain  services  for  the  lord.  Called, 
also,  due-days.     Whishaw. 

BOOTY.  The  capture  of  personal  pro- 
perty by  a  public  enemy  on  land,  in  contra^ 
distinction  to  prize,  which  is  a  capture  of 
such  property  by  such  an  enemy  on  the  sea. 

After  booty  has  been  in  complete  possession 
of  the  enemy  for  twenty-four  hours,  it  be- 
comes absolutely  his,  without  any  right  of 
postliminy  in  favor  of  the  original  owner, 
particularly  when  it  has  passed  hand  Jide 
mto  the  hands  jof  a  neutral.  1  Kent,  Coram. 
110.  The  right  to  the  booty,  Pothier  says, 
belongs  to  the  sovereign ;  but  sometimes  the 
right  of  the  sovereign,  or  of  the  public,  is 
transferred  to  the  soldiers,  to  encourage  them. 
Pothier,  Droit  de  ProprUU,  p.  1,  c.  2,  a.  1,  ^  2; 
2Burlamaqui,  Nat.  &Pol.  Law,  pt.  4,  c.  7,  n.  12. 

BORDAGE.  A  species  of  base  tenure 
by  which  bord-lands  were  held.  The  tenants 
were  called  bordarii.  These  bordarii  would 
seem  to  have  been  those  tenants  of  a  less  ser- 
vile condition,  who  had  a  cottage  and  land 
assigned  to  them  on  condition  of  supplying 
their  lord  with  poultry,  eggs,  and  such  small 
matters  for  his  table.     Whishaw ;  Cowel. 

BORDLANDS.  The  demesnes  which 
the  lords  keep  in  their  hands  for  the  mainte- 
nance of  their  bord  or  table.     Cowel. 

BORDLODE.  The  rent  or  quantity  of 
food  wiiich  the  bordarii  paid  for  their  lands. 
Cowel. 

BORG-  (Sax.).     Suretyship. 

Boryhriche  (violation  of  a  pledge  or  suretyship) 
was  a  line  imposed  on  tlie  horg  for  property  stolen 
within  its  limits. 

A  tithing  in  which  each  one  became  a 
surety  for  the  others  for  their  good  behavior. 
Spelman,  Gloss. ;  Cowel :  1  Blackstone,  Comm. 
115. 

BOROUGH.  A  town ;  a  town  of  note  or 
importance.  Cowel.  An  ancient  town.  Lit- 
tleton, §  164.  A  town  which  sends  burgesses 
to  parliament,  whether  corporate  or  not.  1 
Blackstone,  Comm.  115;  Whishaw, 

A  corporate  town  that  is  not  a  city.  1 
Mann.  &  G.  1 ;  Cowel.  In  its  more  modern 
Euglish  acceptation,  it  denotes  a  town  or  city 
organized  for  purposes  of  government.  3 
Stephen,  Comm.  191 ;  1  id.  116. 


It  is  impossible  to  reconcile  the  meanings  of  this 
word  given  by  the  various  authors  cited,  exix-pt 
upon  the  supposition  of  a  change  of  requiremunts 
necessary  to  constitute  a  borough  at  different 
periods.  The  only  essential  circumstance  which 
underlies  all  the  meanings  given  would  seem  to  be 
that  of  a  number  of  citizens  bound  together  for 
purposes  of  joint  action,  varying  in  the  different 
boroughs,  but  being  either  for  representation  or  for 
municipal  government. 

In  American  Latv.  In  Pennsylvania, 
the  term  denotes  a  part  of  a  township  having 
a  charter  for  municipal  purposes;  and  the 
same  is  true  of  Connecticut.     23  Conn.  128. 

In  Scotch  Iia'w.  A  corporation  erected 
by  charter  from  the  crown.     Bell,  Diet. 

BOROUGH  COURTS.  In  EngUsh 
Law.  Private  courts  of  limited  jurisdiction 
held  in  particular  districts  by  prescription, 
charter,  or  act  of  parliament,  for  the  prosecu- 
tion of  petty  suits.  19  Geo.  III.  c.  70;  3  Will. 
IV.  c.  74;  3  Blackstone,  Comm.  80. 

BOROUGH  ENGLISH.  A  custom  pre- 
valent in  some  parts  of  England,  by  which 
the  younger  son  inherits  the  estate  in  prefer- 
ence to  his  older  brothers.  1  Blackstone, 
Comm.  75. 

The  custom  is  said  by  Blackstone  to  have  been 
derived  from  the  Saxons,  and  to  have  been  so 
called  in  distinction  from  the  Norman  rule  of 
descent.  2  Blackstone,  Comm.  S3.  A  reason  for 
the  custom  is  found  in  the  fact  that  the  elder  chil- 
dren were  usually  provided  for  during  the  life  of 
the  parent  as  they  grew  up,  and  removed,  while  the 
younger  son  usually  remained.  See,  also,  Bacon 
Abr. ;  Comyns,  Dig.  Borough  English;  Termes  dp 
la  Ley;  Cowel.  The  custom  applies  to  socage 
lands.     2  Blackstone,  Comm.  83. 

BORROWER.  He  to  whom  a  thing  is 
lent  at  his  request. 

In  general,  he  has  the  right  to  use  the  thing 
borrowed,  himself,  during  the  time  and  for 
the  purpose  intended  between  the  parties. 
He  is  bound  to  take  extraordinary  care  of  the 
thing  borrowed;  to  use  it  according  to  the 
intention  of  the  lender ;  to  restore  it  in  proper 
condition  at  the  proper  time.  See  Bailment  ; 
Story,  Bailm.  §  268 ;  2  Kent,  Comm.  446-449 ; 
1  Bouvier,  Inst.  1078-1090. 

BOSCAGE.  That  food  which  wood  and 
trees  yield  to  cattle. 

To  be  quit  of  boscage  is  to  be  discharged  of  pay- 
ing any  duty  of  wind-fall  wood  in  forest.  Whis- 
haw; Manwood,  For.  Laws. 

BOSCUS.  Wood  growing;  wood;  both 
high  wood  or  trees,  and  underwood  or  cop- 
pice. The  high  wood  is  properly  called  sal" 
tus.    Cowel ;  Spelman,  Gloss. ;  Coke,  Litt.  5  a. 

BOTE.  A  recompense  or  compensation. 
The  common  word  to  boot  comes  from  this 
word.  Cowel.  The  term  is  applied  as  well 
to  making  repairs  in  houses,  bridges,  etc.  as 
to  making  a  recompense  for  slaying  a  man 
or  stealing  property.  House  bote,  materials 
which  may  be  taken  to  repair  a  house :  hedge 
bote,  to  repair  hedges ;  tyrig  bote,  to  repair 
bridges;  man  bote,  compensation  to  be  paid 
by  a  murderer.  Bote  is  known  to  the  Eng- 
lish law  also  under  the  name  of  Estover- 
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1  Washburn,  Real  Prop.  99 ;  2  Blackstone, 
Comm.  35. 

BOTTOMRY.  In  Maritime  Law.  A 
contract  in  the  nature  of  a  mortgage,  by  which 
the  owner  of  a  ship,  or  the  master,  as  his 
agent,  borrows  money  for  the  use  of  the  ship, 
and  for  a  specified  voyage,  or  for  a  definite 
period,  pledges  the  ship  (or  the  keel  or  bot- 
tom of  the  ship,  pars  pro  toto)  as  a  security 
for  its  repayment,  with  maritime  or  extraor- 
dinary interest  on  account  of  the  marine  risks 
to  be  borne  by  the  lender ;  it  being  stipu- 
lated that  if  the  ship  be  lost  in  the  course  of 
the  specified  voyage,  or  during  the  limited 
time,  by  any  of  the  perils  enumerated  in  the 
contract,  the  lender  shall  also  lose  his  money. 

2  Hagg.  Adm.  48,  53;   2  Sumn.  C.  C.  157; 
Abbott,  Shipp.  117-131. 

Bottomry  differs  materially  from  an  ordinary 
loan.  Upon  a  simple  loan  the  money  is  wholly  at 
the  risk  of  the  borrower,  and  must  be  repaid  at  all 
events.  But  in  bottomry  the  money,  to  the  extent 
of  the  enumerated  perils,  is  at  the  risk  of  the  lender 
during  the  voyage  on  which  it  is  loaned,  or  for  the 
period  specilied.  Upon  an  ordinary  loan  only  the 
usual  legal  rate  of  interest  can  be  reserved ;  but 
upon  bottomry  and  respondentia  loans  any  rate  of 
interest,  not  grossly  extortionate,  which  may  be 
■agreed  upon,  may  be  legally  contracted  for. 

When  the  loan  is  not  made  upon  the  ship,  biit 
on  the  goods  laden  on  board  and  which  are  to  bo 
sold  or  exchanged  in  the  course  of  the  voyage,  the 
borrower's  personal  responsibility  is  deemed  the 
principal  security  for  the  performance  of  the  con- 
tract, which  is  therefore  called  respondentia,  which 
see.  And  in  a  loan  upon  respondentia  the  lender 
must  be  paid  his  principal  and  interest  though  the 
ship  perish,  provided  the  goods  are  saved.  In  most 
other  respects  the  contracts  of  bottomry  and  of 
respondentia  stand  substantially  upon  the  same 
footing.  See,  further,  10  Jur.  8i5 ;  i  Thornt.  286, 
512 ;  2  W.  Rob.  Adm.  83-85 ;  3  Mas.  C.  C.  225. 

3.  Bottomry  bonds  may  be  given  by  a  mas- 
ter appointed  by  the  charterers  of  the  ship, 
by  masters  necessarily  substituted  or  ap- 
pointed abroad,  or  by  the  mate  who  has  be- 
come master,  as  hxres  necessarius,  on  the 
death  of  the  appointed  master.  1  Dods.  Adm. 
278;  3  Hagg.  Adm.  18. 

The  owner  of  the  vessel  may  borrow  upon 
bottomry  in  the  vessel's  home  port,  and 
whether  she  is  in  port  or  at  sea ;  and  it  is 
not  necessary  to  the  validity  of  a  bond  made 
by  the  owner  that  the  money  borrowed  should 
be  advanced  for  the  necessities  of  the  vessel 
or  her  voyage.  2  Sumn.  C.  C.  157  ;  1  Paine, 
C.  C.  671.  But  it  may  well  be  doubted 
whether  when  money  is  thus  borrowed  by 
the  owner  for  purposes  other  than  necessi- 
ties or  uses  of  the  ship,  and  a  bottomry  bond 
in  the  usual  form  is  given,  a  court  of  ad- 
miralty has  jurisdiction  to  enforce  the  lien. 
As  a  contract  made  and  to  be  performed  on 
land,  and  having  no  necessary  connection 
with  the  business  of  navigation,  it  is  probable 
that  it  would  not  now  be  deemed  a  maritime 
contract,  but  would  take  effect  and  be  en- 
forced as  a  common-law  mortgage.  See 
Abbott,  Shipp.  119,  120,  121,  and  Perkins's 
notes ;  1  Wash.  C.  C.  293 ;  2  id.  145 ;  20 
How.  393 ;  Bee,  Adm.  433 ;   1  Swab.  Adm. 


269.     But  see  1  Paine,  C.  C.  671 ;   1  Pet 
Adm.  295. 

3.  If  the  bond  be  executed  by  the  master 
of  the  vessel,  it  will  be  upheld  and  enforced 
only  upon  proof  that  there  was  a  necessity 
for  the  loan,  and  also  for  pledging  the  credit 
of  the  ship ;  as  the  authority  of  the  master 
to  borrow  money  on  the  credit  of  the  vessel 
rests  upon  the  necessity  of  the  case,  and  only 
exists  under  such  circumstances  of  necessity 
as  would  induce  a  prudent  owner  to  hypothe- 
cate his  ship  to  raise  money  for  her  use. 
3  Hagg.  Adm.  66,  74;  3  Sumn.  C.  C.  228; 
1  Wheat.  96;  1  Paine,  C.  C.  671;  Abbott* 
Shipp.  156. 

If  the  master  could  have  obtained  the 
necessary  supplies  or  funds  on  the  personal 
credit  of  himself  or  of  his  owner,  and  this 
fact  was  known  to  the  lender,  the  bond  will 
be  held  invalid.  And  if  the  master  borrows 
on  bottomry  without  apparent  necessity,  or 
when  the  owner  is  known  to  be  accessible 
enough  to  be  consulted  upon  the  emergency, 
the  bond  is  void,  and  the  lender  can  look  only 
to  the  personal  responsibility  of  the  master.  3 
W.  Rob. Adm. 243, 265.  Andmoneys advanced 
to  the  master  without  inquiry  as  to  the  neces- 
sity of  the  advance,  or  seeing  to  the  proper 
application,  have  been  disallowed.  33  Eng.  L. 
&  Eq.  602.  It  may  be  given  after  the  advances 
have  been  made,  in  pursuance  of  a  prior 
agreement.  8  Pet.  538.  If  given  for  a  larger 
sum  than  the  actual  advances,  in  fraud  of 
the  owners  or  underwriters,  it  vitiates  the 
bond  and  avoids  the  bottomry  lien  even  for 
the  sum  actually  advanced.  18  How.  63; 
1  Curt.  C.  C.  341.  See  1  Wheat.  96 ;  8  Pet. 
538. 

4.  The  contract  of  bottomry  is  usually, 
in  form  a  bond  (termed  a  bottomry  bond) 
conditioned  for  the  repayment  of  the  money 
lent,  with  the  interest  agreed  upon,  if  the  ship 
safely  accomplishes  the  specified  voyage  or 
completes  in  safety  the  period  limited  by  the 
contract.  Sometimes  it  is  in  that  of  a  bill  of 
sale,  and  sometimes  in  a  different  shape ;  but 
it  should  always  specify  the  principal  lent 
and  the  rate  of  maritime  interest  agreed 
upon  ;  the  names  of  the  lender  and  borrower ; 
the  names  of  the  vessel  and  of  her  master ;  the 
subject  on  which  the  loan  is  effected,  whether 
of  the  ship  alone,  or  of  the  ship  and  freight; 
whether  the  loan  is  for  an  entire  or  specific 
voyage  or  for  a  limited  period,  and  for  what 
voyage  or  for  what  space  of  time ;  the  risks 
the  lender  is  contented  to  bear ;  and  the 
period  of  repayment.  It  is  negotiable.  5  0. 
Rob.  Adm.  102. 

In  case  a  highly  extortionate  or  wholly  un- 
justifiable rate  of  interest  be  stipulated  for 
in  a  bottomry  bond,  courts  of  admiralty  will 
enforce  the  bond  for  only  the  amount  fairly 
due,  and  will  not  allow  the  lender  to  recover 
an  unconscionable  rate  of  interest.  But  in 
mitigating  an  exorbitant  rate  of  interest  they 
will  proceed  with  great  caution.  For  the 
course  pursued  where  the  amount  of  interest 
was  accidentally  omitted,  see  1  Swab.  Adm. 
240.     Fraud  will  induce  a  court  of  equity  to 
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set  aside  a  bottomry  bond,  in  England.     8 
Sim.  Ch.  358;  3  Mylne  &  C.  Ch.  451,  453,  n. 

5.  Not  only  the  ship,  her  tackle,  apparel, 
and  furniture  (and  the  freight,  if  speoincally 
pledged),  are  liable  for  the  debt  in  case  the 
voyage  or  period  is  completed  in  safety,  but 
the  borrower  is  also,  in  that  event,  personally 
responsible.  See  2  Blackstone,  Comm.  457, 
458 ;  Marshall,  Ins.  b.  2,  c.l ;  Code  de  Comm. 
art.  311. 

The  borrower  on  bottomry  is  affected  by 
the  doctrines  of  seaworthiness  and  deviation, 
3  Kent,  Comm.  360 ;  Phillips,  Ins.  sec.  988, 
989 ;  and  if,  before  or  after  the  risk  on  the 
bottomry  bond  has  commenced,  the  voyage 
or  adventure  is  voluntarily  broken  up  by  the 
borrower,  in  any  manner  whatsoever,  whether 
by  a  voluntary  abandonment  of  the  voyage 
or  adventure,  or  by  a  deviation  or  otherwise, 
the  maritime  risks  terminate,  and  the  bond 
becomes  presently  payable.  2  Sumn.  C.  C. 
157;  3  Kent,  Comm.  360.  But  maritime  in- 
terest is  not  recoverable  if  the  risk  has  not 
commenced. 

6.  But  in  England  and  America  the  esta- 
blished doctrine  is  that  the  owners  are  not 
personally  liable,  except  to  the  extent  of  the 
fund  pledged  which  has  come  into  their 
hands.  8  Pet.  538,  554;  1  Hagg.  Adm.  1,  13. 
If  the  ship  or  cargo  be  lost,  not  by  the  enu- 
merated perils  of  the  sea,  but  by  the  fraud 
or  fault  of  the  borrower  or  master,  the  hy- 
pothecation bond  is  forfeited  and  must  be 
paid. 

'V.  The  risks  assumed  by  the  lender  are 
usually  such  as  are  enumerated  in  the  ordi- 
nary policies  of  marine  insurance.  If  the 
ship  be  wholly  lost  in  consequence  of  these 
risks,  the  lender,  as  before  stated,  loses  his 
money ;  but  the  doctrine  of  constructive  total 
loss  does  not  apply  to  bottomry  contracts. 
1  Arnould,  Ins.  115. 

It  is  usual  in  bottomry  bonds  to  provide 
that,  in  case  of  damage  to  the  ship  (not 
amounting  to  a  total  loss)  by  any  of  the 
enumerated  perils,  the  lender  shall  bear  his 
proportion  of  the  loss,  viz. :  an  amount  which 
will  bear  the  same  proportion  to  the  whole 
damage  that  the  amount  lent  bears  to  the 
whole  value  of  the  vessel  prior  to  the  damage. 
Ualess  the  bond  contains  an  express  stipula- 
tion to  that  effect,  the  lender  is  not  entitled 
to  take  possession  of  the  ship  pledged,  even 
■when  the  debt  becomes  due ;  but  he  may 
enforce  payment  of  the  debt  by  a  proceeding 
in  rem,  in  the  admiralty,  against  the  ship ; 
under  which  she  may  be  arrested,  and,  in 
pursuance  of  a  decree  of  the  court,  ultimately 
sold  for  the  payment  of  the  amount  due. 
And  this  is  the  ordinary  and  appropriate 
remedy  of  the  lender  upon  bottomry. 

8.  In  entering  a  decree  in  admiralty  upon 
a  bottomry  bond,  the  true  rule  is  to  consider 
the  sum  lent  and  the  maritime  interest  as 
the  principal,  and  to  allow  common  interest 
on  that  sum  from  the  time  such  principal 
became  due.  3  Mas.  0.  C.  255 ;  2  Arnould, 
Ins.  1340.  Where  money  is  necessarily  taken 
up  on  bottomry  to  defray  the  expenses  of  re- 


pairing a  partial  loss,  against  which  the 
vessel  is  insured,  the  underwriter  (although 
he  has  nothing  to  do  with  the  bottomry 
bond)  is  liable  to  pay  his  share  of  the  extra 
expense  of  obtaining  the  money,  in  that 
mode,  for  the  payment  of  such  expenses.  12 
Pet.  378. 

9.  The  lien  or  privilege  of  a  bottomry- 
bond  holder,  like  all  other  maritime  liens, 
has,  ordinarily,  preference  of  all  prior  and 
subsequent  common-law  and  statutory  liens, 
and  binds  all  prior  interests  centring  in  the 
ship.  It  holds  good  (if  reasonable  diligence 
be  exercised  in  enforcing  it)  as  against  sub- 
sequent purchasers  and  common-law  incum- 
brancers; but  the  lien  of  a  bottomry  bond 
is  not  indelible,  and,  like  other  admiralty 
liens,  may  be  lost  by  unreasonable  delay  in 
asserting  it,  if  the  rights  of  purchasers  or 
incumbrancers  have  intervened.  9  Wheat. 
409;  16  Host.  Law  Rep.  264  ;  17  id.  93,  and 
authorities  there  cited ;  2  Woodb.  &  M. 
C.  C.  48 ;_  1  Swab.  Adm.  269.  The  rules 
under  which  courts  of  admiralty  marshal 
assets  claimed  to  be  applicable  to  the  pay- 
ment of  bottomry  and  other  maritime  liens 
and  of  common-law  and  statutory  liens, 
will  be  more  properly  and  fully  considered 
in  the  article  Maritime  Liens,  which  see. 
But  it  is  proper  here  to  state  that,  as  between 
the  holders  of  two  bottomry  bonds  upon  the 
same  vessel  in  respect  to  different  voyages, 
the  later  one,  as  a  general  rule,  is  entitled  to 
priority  of  payment  out  of  the  proceeds  of 
the  vessel.  1  Dods.  Adm.  201  ;  01c.  Adm. 
55  ;  17  Bost.  Law  Rep.  93 ;  1  Paine,  C.  C. 
671. 

10.  Seamen  have  a  lien,  prior  to  that  of 
the  holder  of  the  bottomry  bond,  for  their 
wages  for  the  voyage  upon  which  the  bot- 
tomry is  founded,  or  any  subsequent  voyage; 
but  the  owners  are  also  personally  liable  for 
such  wages,  and  if  the  bottomry-bond  holder 
is  compelled  to  discharge  the  seamen's  lien, 
he  has  a  resulting  right  to  compensation  over 
against  the  owners,  and  has  been  held  to 
have  a  lien  upon  the  proceeds  of  the  ship  for 
his  reimbursement.  8  Pet.  538 ;  1  Abb.  Adm. 
150 ;  1  Hagg.  Adm.  62.  And  see  1  Swab. 
Adm.  261;  1  Dods.  Adm.  40. 

The  act  of  congress  of  July  29,  1850,  de- 
claring bills  of  sale,  mortgages,  hypotheca- 
tions,  and    conveyances  of   vessels    invalid 
against  persons  other  than  the  grantor  or 
mortgagor,  his  heirs  and  devisees,  not  having 
actual  notice  thereof,  unless  recorded  in  the 
office  of  the  collector  of  the  customs  where 
such   vessel    is   registered    or   enrolled,    ex- 
pressly provided  that  the  lien  by  bottomry 
on  any  vessel,  created  during  her  voyage  by 
a  loan  of  money  or  materials  necessary  to 
repair  or  enable  such  vessel  to  prosecute  a 
voyage,  shall  not  lose  its  priority  or  be  in 
[  any  way  affected  by  the  provisions  of  that 
i  act.     See  Parsons,  Maritime  Law ;  Abbott, 
:  Shipping,  with  Story  and  Perkins's  notes ; 
1  Hall  s  translation  of  Emerigon's  Essay  on 
■  Maritime  Loans,  with  the  Appendix  ;  Mar- 
i  shall.  Insurance,  book  2 ;   1  Bouvier,  Insti- 
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tutes,  504-509:  3  Kent,  Comm.  Lee.  49; 
8  Pet.  538;  1  Hagg.  Adm.  179;  2  Pet.  Adm. 
295. 

BOUGHT  NOTE.  A  written  memoran- 
dum of  a  sale,  delivered,  by  the  broker  who 
effects  the  sale,  to  the  vendee.  Story,  Ag.  | 
28;  11  Ad.  &  E.  589;  8  Mees.  &  W.  Exch. 
834. 

Bought  and  sold  notes  are  made  out  usu- 
ally at  the  same  time,  the  former  being  de- 
livered to  the  vendee,  the  latter  to  the  vendor. 
When  the  broker  has  not  exceeded  his  author- 
ity, both  parties  are  bound  thereby.  4  Esp. 
114;  2  Campb.  337;  1  Carr.  &  P.  388;  5 
Barnew.  &  0.  436;  6  id.  117;  1  Bell,  Comm. 
4th  ed.  347,  477.  Where  the  same  broker  acts 
for  both  parties,  the  notes  must  correspond. 
1  Holt,  Nisi  P.  172;  5  Barnew.  &  C.  436 ;  4 
Q.  B.  737;  17  id.  103;  3  Wend.  N.  Y.  459;  2 
Sandf.  N.  Y.133.  As  to  the  rule  where  differ- 
ent brokers  are  employed,  see  10  Exch.  323, 
330.  Whether  a  memorandum  in  the  broker's 
books  will  cure  a  disagreement,  see  9  Mees. 
&  W.  Exch.  802;   13  id.  746;  5  Taunt.  786; 

1  Mood.  &  M.  43 ;  1  Mood.  &  R.  368  ;  1  Hurlst. 
&  N.  Exch.  484. 

BOUND  BA;[LIFF.  a  sheriff's  officer, 
who  serves  writs  and  makes  arrests.  He  is 
so  called  because  bound  to  the  sheriff  for  the 
due  execution  of  his  office.  1  Blackstone, 
Comm.  345. 

BOUNDARY.  Any  separation,  natural 
or  artificial,  which  marks  the  confines  or  line 
of  two  contiguous  estates.    3  Toullier,  n.  171. 

The  term  is  applied  to  include  the  objects  placed 
or  existing  at  the  angles  of  the  bounding  lines,  as 
■well  as  those  which  extend  along  the  lines  of  sepa- 
ration. 

A  natural  boundary  is  a  natural  object  re- 
maining where  it  was  placed  by  nature. 

A  river  or  stream  is  a  natural  boundary,  and  the 
centre  of  the  stream  is  the  lino.  12  Johns.  N.  Y. 
252;  20  id.  91;  6  Cow.  N.Y.  578;  1  Band.  Va.  417; 
3  id.  33;  4  Pick.  Mass.  268;  1  Halst.  N.  J.  1;  4 
Mas.  C.  C.  349;  9  N.  H.  461;  1  Tayl.  No.  C.  136; 
11  Miss.  366;  5  Harr.  &  J.  Md.  195,  246.    And  see 

2  Conn.  481;  17  Johns.  N.  Y.  195;  4  111.  510;  3 
Ohio,  495;  4  Pick.  Mass.  199;  14  Serg.  &  R.  Penn. 
71;  11  Ala.  436;  4  Mo.  343:  1  M'Cord,  So.  C.  680  ; 

11  Ohio,  138.  As  to  the  rule  where  a  pond  is  the 
boundary,  see  13  Pick.  Mass.  261;  9  N.  H.  461;  10 
Me.  224;  13  tU]98;  16  »d.  257;  where  the  seashore, 
8  e  2  Johns.  N.  Y.  362;  5  Gray,  Mass.  335;  13  id. 
254. 

An  artificial  boundary  is  one  erected  by 
man. 

The  ownership,  in  ease  of  such  boundaries,  must, 
of  course,  turn  mainly  upon  circumstances  peculiar 
to  each  case,  5  Taunt.  20;  3  id.  138;  8  Barnew.  & 
C.  259;  generally  extending  to  the  centre.  4  Hill, 
N.Y. 309;  6  Conn.  471.  Atree  standing  directly  on 
the  line  is  the  joint  property  of  both  proprietors, 

12  N.  H.  454;  otherwise,  where  it  only  s:ands  so 
near  that  the  roots  penetrate,  1  Mood.  A  M.  112  ; 
2  RoUe,  141 ;  2  Greenleaf,  Ev.  g  617.  Land  bounded 
on  a  highway  extends  to  the  centre,  though  a  pri- 
vate street,  8  Cush.  Mass.  695  ;  1  Sandf.  N.  Y.  323, 
344;  unless  the  description  excludes  the  highway. 
15  Johns.  N.  Y.  454;  11  Cnn.  60;  1  All.  Mass. 
443  ;  2  Washburn,  Real  Prop.  635. 

3.  Boundaries  are  frequently  denoted  by 


monuments  fixed  at  the  angles.  In  such  case 
the  connecting  lines  are  always  presumed  to 
be  straight,  unless  described  to  be  otherwise. 
16  Pick.  Mass,  235;  6  T.  B.  Monr.  Ky.  179;  3 
Ohio,  382 ;  1  McLane,  C.  C.  519 ;  2  Washburn, 
Real  Prop.  632. 

The  following  is  the  order  of  marshalling 
boundaries:  first,  the  highest  regard  is 
had  to  natural  boundaries;  second,  to  lines 
actually  run  and  corners  marked  at  the  time 
of  the  grant;  tliird,  if  the  lines  and  courses 
of  an  adjoining  tract  are  called  for,  the  lines 
will  be  extended,  if  they  are  sufficiently  esta- 
blished, and  no  other  departure  from  the  deed 
is  required,  preference  being  given  to  marked 
lines ;  fourth,  to  courses  and  distances.  1 
Greenleaf,  Ev.  I  301,  n.  See  3  Murph.  So.  C. 
82;  4  Hen.  &  M.  Va.  125 ;  6  Wheat.  582;  8 
Me.  61;  1  McLean,  C.  C.  518;  3  Rob.  La.  171. 

3>  Parol  evidence  is  often,  admissible  to 
identify  and  ascertain  the  locality  of  monu- 
ments called  for  by  a  description,  13  Pick. 
Mass.  267 ;  19  id.  445 ;  and  where  the  descrip- 
tion is  ambiguous,  the  practical  construction 
given  by  the  parties  may  be  shown.  1  Mete. 
Mass.  378 ;  7  Pick.  Mass.  274.  Common  repu- 
tation may  be  admitted  to  identify  monu- 
ments, especially  if  of  a  public  or  quasi- 
public  nature.  2  Washburn,  Real  Prop.  636 ; 
1  Greenleaf,  Ev.  §  145;  1  Hawks,  Tenn.  116; 
1  McLean,  C.  C.  45,  518;  10  N.  H.  43;  4  id. 
214;  2  A.  K.  Marsh.  Ky.  158;  9  Dan.  Ky. 
322,  465;  1  Dev.  No.  C.  340;  6  Pet.  341;  8 
Leigh,  Va.  697  ;  3  Ohio,  282.  And  see  3  Dev. 
&  B.  No.  C.  49;  10  Serg.  k  R.  Penn.  281 ;  10 
Johns.  N.  Y.  377;  12  Pick.  Mass.  532;  7 
Gray,  Mass.  174;  5  Ell.  &  B.  166;  6  Litt. 
Ky.  9. 

Consult  2  Washburn,  Real  Prop.  630-638 ; 
1  Greenleaf,  Ev.  g|  145,  301 :  4  Bouvier,  Inst, 
n.  3923. 

BOUNDED  TREE.  A  tree  marking  or 
standing  at  the  corner  of  a  field  or  estate. 

BOUNTY.  An  additional  benefit  con- 
ferred upon,  or  a  compensation  paid  to,  a 
class  of  persons. 

It  differs  from  a  reward,  which  is  usually  applied 
to  a  sum  paid  for  the  performance  of  some  specific 
act  to  some  person  or  persons.  It  may  or  may  not 
be  part  of  a  contract.  Thus,  the  bounty  offered  a 
soldier  would  seem  to  be  part  of  the  consideration 
for  his  services.  The  bounty  paid  to  fishermen  is 
not  a  consideration  for  any  contract,  however. 

BOUWERYE.     A  farm. 

BOUWMASTER.     A  farmer. 

BOVATA  TERR.aEj.  As  much  land  as 
one  ox  can  cultivate.  Said  by  some  to  be 
thirteen,  by  others  eighteen,  acres  in  extent. 
Skene  ;  Spelman,  Gloss. ;  Coke,  Litt.  5  o. 

BOZERO.  In  Spanish  Law.  An  ad- 
vocate; one  who  pleads  the  causes  of  others, 
either  suing  or  defending.  Las  Partidas, 
part.  3,  tit.  v.  1.  1-6. 

Called  also  ahogadas.  Amongst  other  classes  of 
persons  excluded  from  this  office  are  minors  under 
seventeen,  the  deaf,  the  dumb,  friars,  women,  and 
infamous  persona.     White,  New  Rcc.  274. 

BRANCH.    A  portion  of  the  descendants 
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of  a  person,  who  trace  their  descent  to  some 
common  ancestor,  who  is  himself  a  descend- 
ant of  such  person. 

The  whole  of  a  genealogy  is  often  called  the 
genealoyical  tree;  and  aometimes  it  is  made  to  take 
the  form  of  a  tree,  which  is  in  the  first  place  divided 
into  as  many  branches  as  there  are  children,  after- 
wards into  as  many  branches  as  there  are  grand- 
children, then  great-grandchildren,  etc.  If,  for  ex- 
ample, it  be  desired  to  form  the  genealogical  tree 
of  Peter's  family,  Peter  will  be  made  the  trunk  of 
the  tree;  if  he  has  had  two  children,  John  and  James, 
their  names  will  be  written  on  the  first  two  branches, 
which  will  themselves  shoot  out  into  as  many  smaller 
branches  as  John  and  James  have  children  ;  from 
those  others  proceed,  till  the  whole  family  is  repre- 
sented on  the  tree.  Thus  the  origin,  the  application, 
and  the  use  of  the  word  branch  in  genealogy  will 
be  at  once  perceived. 

BRANDINGr.  An  ancient  mode  of  pun- 
ishment by  inflicting  a  mark  on  an  offender 
with  a  hot  iron.  It  is  generally  disused  in 
civil  law,  but  is  a  recognized  punishment  for 
some  military  offences. 

BRANKS.  An  instrument  of  punishment 
formerly  made  use  of  in  some  parts  of  Eng- 
land for  the  correction  of  scolds,  which  it  was 
said  to  do  so  effectually  and  so  very  safely  that 
it  was  looked  upon  by  Dr.  Plotts,  in  his  History 
of  Staffordshire,  p.  389,  "  as  much  to  be  pre- 
ferred to  the  ducking-stool,  which  not  only 
endangers  the  health  of  the  party,  but  also 
gives  the  tongue  liberty  'twixt  every  dip,  to 
neither  of  which  is  this  liable;  it  brings  such 
a  bridle  for  the  tongue  as  not  only  quite  de- 
prives them  of  speech,  but  brings  shame  for 
the  transgression  and  humiliation  thereupon 
before  it  is  taken  off." 

BREACH.  In  Contracts.  The  viola- 
tion of  au  obligation,  engagement,  or  duty. 

A  continuing  breach  is  one  where  the  con- 
dition of  things  constituting  a  breach  con- 
tinues during  a  period  of  time,  or  where  the 
acts  constituting  a  breach  are  repeated  at 
brief  intervals.  F.  Moore,  242  ;  1  Leon.  62;  1 
Salk.  141;  Holt,  178;  2  Ld.  Baym.  1125. 

In  Pleading.  That  part  of  the  declara- 
tion in  which  the  violation  of  the  defendant's 
contract  is  stated. 

3.  It  is  usual  in  assumpsit  to  introduce  the 
statement  of  the  particular  breach,  with  the 
allegation  that  the  defendant,  contriving  and 
fraudulently  intending  craftily  and  subtilely 
to  deceive  and  defraud  the  plaintiff,  neglected 
and  refused  to  perform,  or  performed,  the  par- 
ticular act,  contrary  to  the  previous  stipulation. 

3.  In  debt,  the  breach  or  cause  of  action 
complained  of  must  proceed  only  for  the 
non-payment  of  money  previously  alleged  to 
be  payable ;  and  such  breach  is  very  similar 
whether  the  action  be  in  debt  on  simple  con- 
tract, specialty,  record,  or  statute,  and  is 
usually  of  the  following  form ;  "  Yet  the  said 
defendant,  although  often  requested  so  to  do, 
hath  not  as  yet  paid  the  said  sum  of dol- 
lars, above  demanded,  nor  any  part  thereof,  to 
the  said  plaintiff,  but  hath  hitherto  wholly 
neglected  and  refused  so  to  do,  to  the  damage 
of  the  said  plaintiff dollars,  and  there- 
fore he  brings  suit,"  &c. 


4.  The  breach  must  obviously  be  governed 
by  the  nature  of  the  stipulation :  it  ought  to 
be  assigned  in  the  words  of  the  contract, 
either  negatively  or  affirmatively,  or  in  words 
which  are  coextensive  with  its  import  and 
effect.  Comyns,  Dig.Pleader,  C  45-49 ;  2  Wms. 
Sauud.  181  6,  e;  6  Cranch,  127.  And  see  5 
Johns.  N.  Y.  168;  8  id.  Ill;  7  id.  376;  4 
Dall.  Penn.  436;  2  Hen.  &  M.  Va.  446. 

5.  When  the  contract  is  in  the  disjunctive, 
as  on  a  promise  to  deliver  a  horse  by  a  particu- 
lar day,  or  to  pay  a  sum  of  money,  the  breach 
ought  to  be  assigned  that  the  defendant  did 
not  do  the  one  act  nor  the  other.  1  Sid.  440 ; 
Hardr.  320;  Comyns,  Dig.  Pleader,  C. 

BREACH  OF  CLOSB.  Every  unwar- 
rantable entry  upon  the  soil  of  another  is  a 
breach  of  his  close.  3  Blaokstone,  Comm.  209. 

BREACH  OP  COVENANT.  A  viola- 
tion of,  or  a  laiiure  to  perform  the  conditions 
of,  a  bond  or  covenant.  The  remedy  is  in 
some  cases  by  a  writ  of  covenant ;  in  others, 
by  an  action  of  debt.  3  Blackstone,'  Comm. 
156. 

BREACH  OP  THE  PEACE.  A  viola- 
tion of  public  order ;  the  offence  of  disturbing 
the  public  peace.  One  guilty  of  this  offence 
may  be  held  to  bail  for  his  good  behavior. 
An  act  of  public  indecorum  is  also  a  breach 
of  the  peace.  The  remedy  for  this  offence  is 
by  indictment. 

BREACH  OP  PRISpN.  An  unlawful 
escape  out  of  prison.  This  is  of  itself  a  mis- 
demeanor. 1  Russell,  Crimes,  378;  4  Black- 
stone,  Comm.  129 ;  2  Hawkins,  PI.  Cr.  c.  18, 
s.  1 ;  7  Conn.  752.  The  remedy  for  this  offence 
is  by  indictment.     See  Escape. 

BREACH  OP  TRUST.  The  wilful  mis- 
appropriation, by  !i  trustee,  of  a  thing  which 
had  been  lawfully  delivered  to  him  m  confi- 
dence. 

The  distinction  between  larceny  and  a  breach  of 
trust  is  to  be  found  chiefly  in  the  terms  or  way  in 
which  the  thing  was  taken  originally  into  the  party's 
possession;  and  the  rule  seems  to  be,  that  whenever 
the  article  is  obtained  upon  a  fair  contract  not  for 
a  mere  temporary  purpose,  or  by  one  who  is  in  the 
employment  of  the  deliverer,  then  the  subsequent 
misappropriation  is  to  be  considered  as  an  act  of 
breach  of  trust.  This  rule  is,  however,  subject  to 
many  nice  distinctions.  16  Serg.  &  E.  Penn.  93, 
97.  It  has  been  adjudged  that  when  the  owner  of 
goods  parts  with  the  pomeesion  for  a  particular  pur- 
pose, and  the  person  who  receives  them  avowedly 
for  that  purpose  has  at  the  time  a  fraudulent  in- 
tention to  make  use  of  the  possession  as  a  means 
of  converting  the  goods  to  his  own  use,  and  does  so 
convert  them,  it  is  larceny;  but  if  the  owner  part 
with  fhe  properly,  although  fraudulent  me.ms  have 
been  used  to  obta.in  it,  the  act  of  conversion  is  not 
larceny.     Alison,  Princ.  o.  12,  p.  364. 

In  the  Year  Book  21  Hen.  VII.  14,  the  distinc- 
tion is  thus  stated  : — "Pigot.  If  I  deliver  a  jewel  or 
money  to  my  servant  to  keep,  and  he  flees  or  goes 
from  me  with  the  jewel,  is  it  felony  ?  Cutler  said. 
Yes:  for  so  long  as  he  is  with  me  or  in  my  house, 
that  which  I  have  delivered  to  him  is  adjudged  to  bo 
in  my  possession ;  as  my  butler,  who  has  my  plato 
in  keeping,  if  he  flees  with  it,  it  is  felony.  Same 
law,  if  he  who  keeps  my  horse  goes  away  with  him. 
The  reason  is,  they  are  always  in  my  possession. 
But  if  I  deliver  a  horse  to  my  servant  to  ride  to 
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market  or  the  fair,  and  he  flee  with  him,  it  is  no 
felony ;  for  he  conies  lawfully  to  the  possession  of 
the  horse  by  delivery.  And  so  it  is  if  I  give  him 
a  jewel  to  carry  to  London,  or  to  pay  one,  or  to  buy 
a  thing,  and  he  flee  with  it,  it  is  not  felony;  for  it 
is  out  of  my  possession,  and  he  comes  lawfully  to 
it.  Pijjot.  It  can  well  be;  for  the  master  in  these 
oases  hjs  an  aotion  against  him,  viz. :  Detinue,  or 
Account."  See  this  point  fully  discussed  in  Stam- 
ford, PI.  Cr.  lib.  \.  Seb  also  Year  B.  Bdw.  IV.  fol. 
9;  52  Hen.  III.  7;  21  Hen.  VII.  15. 

Gases  of  the  description  commonly  called  cases 
of  "  breaking  bulk"  exhibit  an  attempt  to  reach,  by 
the  device  of  a  constructive  theft,  breaches  of  trust. 
The  cise  in  Year  B.  13  Edw.  IV.  fol.  9,  is  an  au- 
thority upon  this  point.  A  carrier  had  agreed  to 
curry  certain  bales  of  goods,  which  were  delivered 
to  him,  to  Southampton;  but  he  carried  them  to  an- 
other place,  broke  open  the  bales,  and  took  the 
goods  contained  in  them  feloniously  and  converted 
thetu  to  his  own  use.  If  that  were  felony,  or  not, 
was  the  question.  A  majority  of  the  judges  were 
of  opinion  that  if  the  party  had  sold  the  entire 
bales  it  would  not  have  been  felony,  "but  as  he 
broke  them,  and  took  what  was  in  them,  he  did  it 
without  warrant,"  and  so  was  guilty  of  felony. 
This  construction  involves  the  absurd  consequence 
of  its  being  felony  to  steal  part  of  a  package,  but  a 
breach  of  trust  to  steal  the  whole. 

BREAKING.  Parting  or  dividing  by 
force  and  violence  a  solid  substance,  or  pierc- 
ing, penetrating,  or  bursting  through  the 
same. 

In  cases  of  burglary  and  housebreaking, 
the  removal  of  any  part  of  the  house,  or  of 
the  fastenings  provided  to  secure  it,  with  vio- 
lence and  a  felonious  intent. 

3.  The  breaking  is  actual,  as  in  the  above 
case ;  or  constructive,  as  when  the  burglar  or 
housebreaker  gains  an  entry  by  fraud,  con- 
spiracy, or  threats.  2  Russell,  Crimes,  2;  2 
Chitty,  Crim.  Law,  1092;  1  Hale,  Pi.  Cr. 
55.3;  Alison,  Princ.  282,  291.  In  England  it 
has  been  decided  that  if  the  sash  of  a  window 
be  partly  open,  but  not  sufficiently  so  to  ad- 
mit a  person,  the  raising  of  it  so  as  to  admit 
a  person  is  not  a  breaking  of  the  house.  1 
Mood.  Cr.  Cas.  178.  No  reasons  are  assigned. 
It  is  difficult  to  conceive,  if  this  case  be  law, 
what  further  opening  will  amount  to  a  break- 
ing. But  see  1  Moody,  Cr.  Cas.  327,  377;  1 
Bennett   &   H.  Lead.    Crim.    Cas.  524-540; 

BuKGLARY. 

It  was  doubted,  under  the  ancient  common 
law,  whether  the  breaking  out  of  a  dwelling- 
house  in  the  night-time  was  a  breaking  suf- 
ficient to  constitute  burglary.  Sir  M.  Hale 
thinks  that  this  was  not  burglary,  because 
fregit  et  exivit,  iion  fregit  et  intravit.  1  Hale, 
PI.  Cr.  554.  It  may,  perhaps,  be  thought  that 
a  breaking  out  is  not  so  alarming  as  a  break- 
ing in,  and,  indeed,  may  be  a  relief  to  the 
minds  of  the  inmates :  they  may  exclaim,  with 
Cicero  of  Catiline,  Magna  me  metu  liberabis, 
dummodo  inter  me  atque  te  murus  intersit. 
But  this  breaking  was  made  burglary  by  the 
statute  12  Anne,  o.  1,  §  7  (1713).  The  get- 
ting the  head  out  through  a  skylight  has  been 
held  to  be  a  sufficient  breaking  out  of  a  house 
to  complete  the  crime  of  burglary.  1  Jebb, 
Cr.  Cas.  99.  The  statute  of  12  Anne  is  too 
recent  to  be  binding  as  a  part  of  the  common 


law  in  all  of  the  United  States.  2  Bishop, 
Crim.  Law,  2  86;  1  Bennett  &  II.  Lead.  Crim. 
Cas.  540-544. 

BREAKING  BULK.  In  Criminal  Law. 

The  doctrine  of  breaking  bulk  proceeds  upon 
the  ground  of  a  determination  of  the  privity 
of  the  bailment  by  the  wrongful  act  of  the 
bailee.  Thus,  where  a  carrier  had  agreed 
to  carry  certain  bales  of  goods,  which  were 
delivered  to  him,  to  Southampton,  but  carried 
them  to  another  plaue,  broke  open  the  bales, 
and  took  the  goods  contained  in  them  feloni- 
ously and  converted  them  to  his  own  use,  the 
ma,jority  of  the  judges  held  that  if  the  party 
had  sold  the  entire  bales  it  would  not  have 
been  felony;  "but  as  he  broke  them,  and 
took  what  was  in  them,  he  did  it  without 
warrant,"  and  so  was  guilty  of  felony.  13 
Edw.  IV.  fol.  9.  If  a  miller  steals  part  of 
the  meal,  "although  the  corn  was  delivered 
to  him  to  grind,  nevertheless  if  he  steal  it  it 
is  felony,  being  taken  from  the  rest."  1 
BoUe,  Abr.  73,  pi.  16  ;  1  Pick.  Mass.  375. 

3.  In  an  early  case  in  Massachusetts,  it 
was  decided  that  if  a  wagon-load  of  goods, 
consisting  of  several  packages,  is  delivered  to 
a  common  carrier  to  be  transported  in  a  body 
to  a  certain  place,  and  he,  with  a  feloni- 
ous intent,  separates  one  entire  package, 
whether  before  or  after  the  delivery  of  the 
other  packages,  this  is  a  sufficient  breaking 
of  bulk  to  constitute  larceny,  without  any 
breaking  of  the  package  so  separated.  4 
Mass.  5H0.  But  this  decision  is  in  direct 
conflict  with  the  English  cases.  Thus,  where 
the  master  and  owner  of  a  ship  steals  a  pack- 
age out  of  several  packages  delivered  him  to 
carry,  without  removing  any  thing  from  the 
particular  package,  1  Russ.  &  R.  Cr.  Cas.  92; 
or  where  a  letter-carrier  is  intrusted  with  two 
directed  envelopes,  each  containing  a  5Z.  note, 
and  delivers  the  envelopes,  having  previously 
taken  out  the  two  notes,  1  Den.  Cr.  Cas. 
215 ;  or  where  a  drover  separates  one  sheep 
from  a  flock  intrusted  to  him  to  drive  a  cer- 
tain distance,  1  Jebb,  Cr.  Cas.  51 ;  this  is  not 
a  breaking  of  bulk  sufficient  to  terminate  the 
bailment  and  to  constitute  larceny. 

BREAKING  DOORS.  Forcibly  remov- 
ing the  fastenings  of  a  house  so  that  a  person 
may  enter.     See  Arrest. 

BREATH.    In  Medical  Jurisprudence. 

The  air  expelled  from  the  chest  at  each  ex- 
piration. 

Breathing,  though  a  usual  sign  of  life,  is 
not  conclusive  that  a  child  was  wholly  born 
alive ;  as  breathing  may  take  place  before  the 
whole  delivery  of  the  mother  is  complete.  6 
Carr.  &P.  329.  SeeBiRTH ;  Life ;  Infanticide. 

BREHON  LAW.  The  ancient  system 
of  Irish  law ;  so  named  from  the  judges,  called 
Brehons,  or  Breitheamhuin.  Its  existence 
has  been  traced  from  the  earliest  period  of 
Irish  history  down  to  the  time  of  the  Anglo- 
Norman  invasion.  It  is  still  a  subject  of  an- 
tiquarian research.  An  outline  of  the  system 
will  be  found  in  Knight's  English  Cyclopaedia, 
and  also  in  the  Penny  Cyclopaedia. 
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BREPHOTROPHI.  la  Civil  Law. 
Persons  appointed  to  take  care  of  houses  des- 
tined to  receive  foundlings.  Clef  des  Lois 
Rom.,  Administrateurs. 

BRETTS  AND  SCOTTS,  LA^STS  OP 
THE.  A  code  or  system  of  laws  in  use 
among  the  Celtic  tribes  of  Scotland  down  to 
the  beginning  of  the  fourteenth  century,  and 
then  abolished  by  Edward  I.  of  England.  A 
fragment  only  is  now  extant.  See  Acts  of 
Pari,  of  Scotland,  vol.  1,  pp.  299-301,  Edin. 
1844.  It  is  interesting,  like  the  Brehon  laws 
of  Ireland,  in  a  historical  point  of  view. 

BRETHWALDA.  The  leader  of  the 
Saxon  heptarchy. 

BREVE  (Lat.  hrevis,  hrem,  short),  A  writ. 
An  original  writ.  Any  writ  or  precept  issu- 
ing from  the  king  or  his  courts. 

It  is  the  Latin  term  which  in  law  is  translated 
by  "  writ."  In  the  Roman  law  these  brevia  were  in 
the  form  of  letters^  and  this  form  was  also  given 
to  the  early  English  brevia,  and  is  retained  to 
some  degree  in  the  modern  writs.  Spelman,  Gloss. 
The  name  breve  was  given  becau.se  they  stated 
briefly  the  matter  in  question  {rem  qurn  eat  breviter 
narrat).  It  was  said  to  be  "  shaped  in  conformity 
to  a  rule  of  law"  {formatum  ad  aimilitiidinem  re- 
gulse  juris) ;  because  it  was  requisite  that  it  should 
state  fiicts  against  the  respondent  bringing  him 
within  the  operation  of  some  rule  of  law.  The 
whole  passage  from  Bracton  is  as  follows : — "Breve 
quidentf  cum  ait  formatum  ad  aimilitudinem  retjulse 
Juris  quia  breviter  et  paucis  verbis  intentionem  pro- 
ferentea  exponit,  et  explanat  sicut  regtda  juris,  rem 
quse  eat  breviter  narrat.  Non  tamen  ita  breve  esse 
debent,  quin  rationem  et  vim  intentionis  contineat." 
Bracton,  413  6,  §  2.  It  is  spelled  brief  e  by  Brooke. 
Each  writ  soon  came  to  be  distinguished  by  some  im- 
portant word  or  phrase  contained  in  the  brief  state- 
ment, or  from  the  general  subject-matter ;  and  this 
name  was  in  turn  transferred  to  the  form  of  action, 
in  the  prosecution  of  which  the  writ  (or  breve)  was 
procured.  Stephen,  Plead.  9.  See  Writ.  It  is  used 
perhaps  more  frequently  in  the  plural  {brevia)  than 
in  the  singular,  especially  in  speaking  of  the  differ- 
ent classes  of  writs.     See  Brevia. 

Consult  Cowel;  Bracton,  108,  413  6;  Fleta; 
Fitzherbert,  Natura  Brevium;  Stephen,  Plead- 
ing; Sharswood's  Blackstone. 

BREVE  INNOMINATUM.  A  writ 
containing  a  general  statement  only  of  the 
cause  of  action. 

BREVE  NOMINATUM.  A  writ  con- 
taining a  statement  of  the  circumstances  of 
the  action. 

BREVE  ORIGINALE.  An  original 
writ. 

BREVE  DE  RECTO.  A  writ  of  right. 
The  writ  of  right  patent  is  of  the  highest  na- 
ture of  any  in  the  law.  Cowel;  Fitzherbert, 
Nat.  Brev. 

BREVE  TESTATUM.  A  written  me- 
morandum introduced  to  perpetuate  the  tenor 
of  the  conveyance  and  investiture  of  lands. 
2  Blackstone,  Comm.  307. 

It  was  prepared  after  the  transaction,  and 
depended  for  its  validity  upon  the  testimony 
of  witnesses,  as  it  was  not  sealed.  Spelman, 
Gloss. 

In   Scotch  La-w.     A  similar  memoran- 


dum made  out  at  the  time  of  the  transfer, 
attested  by  the  pares,  curiae  and  by  the  seal 
of  the  superior.     Bell,  Diet. 

BREVET.  In  French  Law.  A  warrant 
granted  by  government  to  authorize  an  in- 
dividual to  do  something  for  his  own  benefit. 

Brevet  d' invention.     A  patent. 

In  American  Law.  A  commission  con- 
ferring on  a  military  officer  a  degree  of  rank 
specified  in  the  commission,  without,  how- 
ever, conveying  a  right  to  receive  correspond- 
ing pay. 

BREVIA  (Lat.).     Writs.     The  plural  of 

breve,  which  see. 

BREVIA  ANTICIPANTIA  (Lat.). 
Writs  of  prevention.     See  C^uia  Timet. 

BREVIA  DB  CURSr  (Lat.).  Writs  of 
course.     See  Brevia  Formata. 

BREVIA  FORMATA  (Lat.).  Certain 
writs  of  approved  and  established  form 
which  were  granted  of  course  in  actions  to 
which  they  were  applicable,  and  which  could 
not  be  changed  but  by  consent  of  the  great 
council  of  the  realm.     Bracton,  413  6. 

All  original  writs,  without  which  an  action  could 
not  anciently  be  commenced,  issued  from  the  chan- 
cery. Many  of  these  were  of  ancient  and  esta- 
blished form,  and  could  not  be  altered;  others  ad- 
mitted of  variation  by  the  clerks  according  to  the 
circumstances  of  the  case.  In  obtfiining  a  writ,  a 
pra3cipe  was  issued  by  the  party  demandant,  di- 
rected to  the  proper  officer  in  chancery,  stating  the 
substance  of  his  claim.  If  a  writ  already  in  exist- 
ence and  enrolled  upon  the  Begister  was  found  ex- 
actly adapted  to  the  case,  it  issued  as  of  course 
{de  curau),  being  copied  out  by  the  junior  clerks, 
called  cursitors.  If  none  was  found,  a  new  writ 
was  prepared  by  the  chancellor  and  subjected  to 
the  decision  of  the  grand  council,  their  assent  being 
presumed  in  some  cases  if  no  objection  was  made. 
In  1250  it  was  provided  that  no  new  writs  should 
issue  except  by  direct  command  of  the  king  or  the 
council.  The  clerks,  however,  it  is  supposed,  still 
exercised  the  liberty  of  adapting  the  old  forms  to 
cases  new  only  in  the  insianee,  the  council,  and  its 
successor  (in  this  respect,  at  least),  parlinment,  pos- 
sessing the  power  to  make  writs  new  in  principle. 
The  strictness  with  which  the  common-law  courts, 
to  which  the  writs  were  returnable,  adhered  to  the 
ancient  form,  gave  occasion  for  the  passage  of  the 
Stat.  Westm.  2,  c.  24,  providing  for  the  formation 
of  new  writs.  Those  writs  which  were  contained 
in  the  Begister  are  generally  considered  aa  pre- 
eminently brevia  formata. 

Consult  1  Reeve,  Eng.  Law,  319;  2  id.  203; 
1  Spence,  Eq.  Jur.  226,  239:  Wooddeson, 
Leet. ;  8  Coke,  Introd. ;  9  id.  Introd. ;  Coke, 
Litt.  73  6,  304;  Bracton,  105  b,  413  b;  Fleta, 
lib.  2,  c.  2,  c.  13  ;  3  Term,  63 ;  17  Serg.  &  R. 
Penn.  194,  195. 

BREVIA  JUDICIALIA  (Lat.).  Judicial 
writs.  Subsidiary  writs  issued  from  the  court 
during  the  progress  of  an  action,  or  in  execu- 
tion of  the  judgment. 

They  were  said  to  vary  according  to  the  variety 
of  the  pleadings  and  responses  of  the  parties  to 
the  action.  Bracton,  413  b;  Fleta,  lib.  2,  o.  13,  \ 
3  ;  Coke,  Litt.  54  b,  73  b.  The  various  forms,  how. 
ever,  became  long  since  fixed  beyimd  the  power  of 
the  courts  to  alter  them.  1  Eawle,  Penn.  52. 
Some  of  these  judicial  writs,  especially  that  of 
capiaa  by  a  fiction  of  the  issue  of  an  original  writ. 
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came  to  supersede  original  writs  entirely,  or  nearly 
BO.     See  Original  Writ. 

BREVIA  MAGISTRALIA.  Writs 
framed  by  th«  masters  in  chancery.  They 
were  subject  to  variation  accordine  to  the 
diversity  of  cases  and  complaints.  Bracton, 
413  6 ;  Fleta,  lib.  2,  o.  13,  ^  4. 

BREVIA  TESTATA.  See  Breve  Tes- 
tatum. 

BREVIARIUM  ALARICIANUM.  A 
compilation  made  by  order  of  Alaric  II.  and 
published  for  the  use  of  his  Roman  subjects 
m  the  year  506. 

BREVIATE.  An  abstract  or  epitome  of 
a  writing.     Holthouse. 

BRBVIBXTS  ET  ROTULUS  LIBE- 
RANDIS.  A  writ  or  mandate  directed  to  a 
sheriff,  commanding  him  to  deliver  to  his 
successor  the  county  and  the  appurtenances, 
with  all  the  briefs,  rolls,  remembrances,  and 
other  things  belonging  to  his  office. 

BRIBE.  In  Criminal  Law.  The  gift 
or  promise,  which  is  accepted,  of  some  ad- 
vantage as  the  inducement  for  some  illegal 
act  or  omission  ;  or  of  some  illegal  emolu- 
ment, as  a  consideration  for  preferring  one 
person  to  another,  in  the  performance  of  a 
legal  act. 

BRIBERY.  In  Criminal  Law.  The 
receiving  or  offering  any  undue  reward  by 
or  to  any  person  whomsoever,  whose  ordinary 
profession  or  business  relates  to  the  adminis- 
tration of  public  justice,  in  order  to  influence 
his  behavior  in  office,  and  to  incline  him  to 
act  contrary  to  his  duty  and  the  known  rules 
of  honesty  and  integrity.  Coke,  3d  Inst.  149 ; 
1  Hawkins,  PI.  Cr.  c.  67,  s.  2 ;  4  Blackstone, 
Comm.  139 ;  1  Russell,  Crimes,  156. 

The  term  bribery  now  extends  further,  and  in- 
eludes  the  offence  of  giving  a  bribe  to  many  other 
officers.  The  offence  of  the  giver  and  of  the  re- 
ceiver of  the  bribe  has  the  same  name.  For  the 
pake  of  disHnction,  that  of  the  former — viz. :  the 
briber — might  be  properly  denominated  active 
bribery  ;  while  that  of  the  latter — viz. :  the  person 
bribed — might  be  called  passive  bribery. 

2.  Bribery  at  elections  for  members  of 
parliament  has  always  been  a  crime  at  com- 
mon law,  and  punishable  by  indictment  or 
information.  It  still  remains  so  in  England, 
notwithstanding  the  stat.  24  Geo.  II.  c.  14. 

3  Burr.  1340, 1589.  To  constitute  the  offence, 
it  is  not  necessary  that  the  person  bribed 
should  in  fact  vote  as  solicited  to  do,  3 
Burr.  1236 ;  or  even  that  he  should  have  a 
right  to  vote  at  all :  both  are  entirely  imma- 
terial.    3  Burr.  1590. 

An  attempt  to  bribe,  though  unsuccessful, 
has  been  holden  to  be  criminal,  and  the  of- 
fender may  be  indicted.     2  Dall.  Penn.  384  : 

4  Burr.  2500 ;  Coke,  3d  Inst.  147  :  2  Campb. 
229;  2  Wash.  Va.  88  ;  1  Va.  Cas.  138  :  2  id. 
460. 

BRIBOUR.  One  that  pilfers  other  men's 
goods  ;  a  thief.     See  Stat.  28  Edw.  II.  c.  1. 

BRIDGrE.  A  structure  erected  over  a 
river,  creek,  stream,  ditch,  ravine,  or  other 
plr.ce,  to  facilitate  the  passage  thereof;  includ- 


ing by  the  term  both  arches  and  abutments. 
3Harr.  N.  J.  108;  15  Vt,  438. 

Bridges  arc  either  publib  or  private.  Public 
bridges  are  such  as  form  a  part  of  the  highway, 
common,  according  to  their  character  as  foot,  horse, 
or  carriage  bridges,  to  the  public  generally,  with  or 
without  toll,  2  Cast,  342 ;  though  their  use  may  be 
limited  to  particular  occasions,  as  to  seasons  of  flood 
or  frost.  2  Maule  A  S.  262;  4  Campb.  189.  They 
are  established  either  by  legislative  authority  or  by 
dedication. 

3.  By  legislative  aufhority^  By  the  Great 
Charter  (9  ,IIen.  III.  c.  15),  in  England,  no 
town  or  freeman  can  be  compelled  to  make 
new  bridges  where  never  any  were  before,  but 
by  act  of  parliament.  Under  such  act,  they  may 
be  erected  and  maintained  by  corporations 
chartered  for  the  purpose,  or  by  counties,  or 
in  whatever  other  mode  may  be  prescribed. 
Woolrych,  Ways,  196.  In  this  country  it 
is  the  practice  to  charter  companies  for  the 
same  purpose,  with  the  right  to  take  tolls  for 
their  reimbursement,  4  Pick.  Mass.  341 ;  or 
to  erect  bridges  at  the  state's  expense  ;  or  by 
general  statutes  to  impose  the  duty  of  erec 
tiou  and  maintenance  upon  towns,  counties, 
or  districts.  2  Watts  &  S.  Penn.  495 ;  5  Gratt. 
Va.  241 ;  2  Ohio,  508  ;  23  Conn.  416  ;  14  B. 
Monr.  Ky.  92 ;  5  Cal.  426 ;  1  Mass.  153 ;  12 
N.  Y.  52;  2  N.  H.  513.  For  their  erection 
the  state  may  take  private  property,  upon 
making  compensation,  as  in  case  of  other 
highways,  Angell,  Highways,  ^  81  et  seq.; 
the  rule  of  damages  for  land  so  taken  being 
not  its  mere  value  for  agricultural  purposes, 
but  its  value  for  a  bridge  site,  minus  the 
benefits  derived  to  the  owner  from  the  erec- 
tion. 17  Ga.  30.  The  right  to  erect  a  bridge 
upon  the  land  of  another  may  also  be  acquired 
by  mere  parol  license,  which,  when  acted 
upon,  becomes  irrevocable.  11  N.  H.  102; 
14  Ga.  1.  But  see  4  R.  1. 47.  The  franchise 
of  a  toll  bridge  or  ferry  may  be  taken,  like 
other  property,  for  a  free  bridge,  6  How.. 
507  ;  23  Pick.  Mass.  360 ;  4  Gray,  Mass.  474 ; 
28  N.  H.  195  ;  and,  when  vested  in  a  town  or 
other  public  corporation,  may  be  so  taken 
without  compensation.     10  How.  511. 

3.  A  new  bridge  may  be  erected,  under 
legislative  authority,  so  near  an  older  bridge 
or  ferry  as  to  impair  or  destroy  its  value,  with- 
out compensation,  unless  the  older  franchise 
be  protected  by  the  terms  of  its  grant,  11 
Pet.  420 ;  7  Pick.  Mass.  344 ;  6  Paige,  Ch.  N. 
Y.  554 ;  1  Barb.  Ch.  N.  Y.  54Y  ;  3  Sandf.  Ch. 
N.  Y.  625  ;  but,  unless  authorized  by  statute, 
a  new  bridge  so  erected  is  unlawful,  and  may 
be  enjoined  as  a  nuisance.  3  Blackstone,' 
Comm.  218,  219  ;  4  Term,  566  ;  2  Crompt.  M. 
&  R.  Exch.  432;  6  Cal.  590  ;  3  Wend.  N.  Y. 
GIO ;  3  Ala.  211 ;  11  Pet.  261,  Story,  J.  And 
if  the  older  franchise,  vested  in  an  individual 
or  private  corporation,  be  protected,  or  be 
exclusive  within  given  limits,  by  the  terms 
of  its  grant,  the  erection  of  a  new  bridge  or 
ferry,  even  under  legislative  authority,  is  un- 
constitutional, as  an  act  impairing  the  obli- 
gations of  contract.  7  N.  H.  35  ;  17  Conn. 
40  ;  10  Ala.  N.  s.  37.  The  entire  expense  of 
a  bridge  erected  within  a  particular  town  or 
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district  may  be  assessed  upon  the  inhabitants 
of  such  t»wn  ox,  district.  10  III.  405  ;  23 
Conn.  416.  A  state  has  the  right  to  erect  a 
bridge  over  a  navigable  river  within  its  ovrn 
limits,  4  Pick.  Mass.  460;  1  N.  H.  467  ;  5 
McLean,  0.  C.  425  ;  35  Me.  325 ;  22  Conn. 
198  ;  27  Penn.  St.  303 ;  15  Wend.  N.  Y.  113  ; 
but,  in  exercising  this  right,  care  must  be 
taken  to  interrupt  navigation  as  little  as  pos- 
sible, 43  Me.  198  ;  3  Hill,  N.  Y.  621 :  22  Eng. 
L.  &  Eq.  240  ;  4  Harr.  Del.  544;  4  Ind.  36; 
2  Gray,  Mass.  339  ;  since  for  any  unnecessary 
interruption  the  proprietors  ,of  the  bridge 
will  be  liable  in  damages  to  the  persons  spe- 
cially injured  thereby,  or  to  have  the  bridge 
abated  as  a  nuisance,  by  injunction,  though 
not  by  indictment ;  such  bridge,  although  au- 
thorized by  state  laws,  being  in  contravention 
of  rights  secured  by  acts  of  congress  regulating 
commerce.  13  How.  518;  1  Woodb.  &  M.  C. 
C.  401 ;  5  McLean,  C.  C.  425 ;  6  id.  70,  237. 

4.  Dedication.  The  dedication  of  bridges 
depends  upon  the  same  principles  as  the  dedi- 
cation of  highways,  except  that  their  accept- 
ance will  not  be  presumed  from  mere  use, 
until  they  are  proved  to  be  of  public  utility. 
Angell,  High.  Ill;  5  Burr.  2594;  2  W. 
Blackst.  685;  2  East,  342;  2  N.  H.  513; 
18  Pick.  Mass.  312;  23  Wend.  N.  Y.  466 ;  6 
Mass.  458  ;  13  East,  220  ;  3  Maule  &  S.  526. 
See  Highways. 

Reparation.  At  common  law,  all  public 
bridges  are  primd  facie  reparable  by  the 
inhabitants  of  the  county,  without  distinction 
of  foot,  horse,  or  carriage  bridges,  unless  they 
can  show  that  others  are  bound  to  repair  par- 
ticular bridges.  5  Burr.  2594 ;  13  East,  95  ; 
14  Eng.  L.  &  Eq.  116 ;  Bacon,  Abr.  Bridges, 
p.  533.  In  this  country,  the  common  law  not 
prevailing,  the  duty  of  repair  is  imposed  by 
statute,  generally,  upon  towns  or  counties, 
9  Conn.  32  ;  10  id.  329  ;  2  N.  H.  513  ;  12  N. 
Y.  52 ;  2  Ind.  147  ;  18  Penn.  St.  66 ;  6  111. 
567  ;  15  Vt.  438  ;  3  Ired.  No.  C.  402 ;  13  Pick. 
Mass.  60  ;  except  that  bridges  owned  by  cor- 
porations or  individuals  are  repairable  by  their 
proprietors,  4  Pick.  Mass.  341 ;  9  id.  142 ;  1 
Spenc.  N.  J.  323  ;  6  Johns.  N.  Y.  90  ;  24  Conn. 
491 ;  and  that  where  the  necessity  for  a  bridge 
is  created  by  the  act  of  an  individual  or  corpo- 
ration in  cutting  a  canal,  ditch,  or  railway 
through  a  highway,  it  is  the  duty  of  the  au- 
thor of  such  necessity  to  make  and  repair  the 
bridge.  6  Mass.  458 ;  23  Wend.  N.  Y.  466  ; 
14  id.  58;  6  Hill,  N.  Y.  516;  Woolrych, 
Ways,  202.  The  parties  chargeable  must 
constantly  keep  the  bridge  in  such  repair  as 
will  make  it  safe  and  convenient  for  the  ser- 
vice for  which  it  is  required.  Hawkins,  PI. 
Cr.  e.  77,  s.  1 ;  9  Dan.  Ky.  403  ;  6  Johns.  N.  Y. 
189  ;  1  Aik.  Vt.  74 ;  8  Vt.  189  ;  6  id.  496  ;  23 
Wend.  N.  Y.  254. 

5.  Remedies  fm-noiirreparaiion.  If  the  par- 
ties chargeable  with  the  duty  of  repairing 
neglect  so  to  do,  they  are  liable  to  indictment. 
Hawkins,  PI.  Cr.  c.  77,  s.  1;  Angell,  High.  § 
275;  1  Hill,  N.  Y.  50;  28  N.  H.  195;  6  Hill, 
N.  Y.  516;  9  Pick.  Mass.  142;  3  Ired.  No.  C. 
411.     It  has  also  been  held  that  they  may  be 


compelled  to  repair  by  mandamus.  5  Call. 
Va.  548,  556  ;  1  Hill,  N.  Y.  50 ;  14  B.  Monr. 
Ky.  92;  3  Zabr.  N.  J.  214.  But  see  12 
Ad.  &  E.  427  ;  3  Campb.  222.  If  a  corpora- 
tion be  charged  with  the  duty  by  charter,  they 
may  be  proceeded  against  by  qiio  warranto 
for  the  forfeiture  of  their  franchise,  23  Wend. 
N.  Y.  254 ;  or  by  action  on  the  case  for  dam- 
ages in  favor  of  any  person  specially  injured 
by  reason  of  their  neglect.  1  Spenc.  N.  J. 
323 ;  18  Conn.  32;  6  Johns.  N.  Y.  90;  6  Vt. 
496;'  6  N.  H.  147;  4  Pick.  Mass.  341.  And 
in  this  country  a  similar  action  is  given  by 
statute,  in  many  states,  against  public  bodies 
chargeable  with  repair.  14  Cfonn.  475;  3 
Harr.  N.  J.  ]08;  10  N.  H.  173;  Angell,  High. 
^  28G  et  seq. 

6.  Tolls.  The  law  of  travel  upon  bridges 
is  the  same  as  upon  highways,  except  when 
I'.urdened  by  tolls.  See  Highway.  The  pay- 
ment of  tolls  can  be  lawfully  enforced  only 
at  the  gate  or  toll-house.  15  Mo.  402.  Where 
by  the  charter  of  a  bridge  company  certain 
persons  are  exempted  from  payment,  such 
exemption  is  to  be  liberally  construed.  10 
Johns.  N.  Y.  467  ;  7  Cow.  N.Y.  33;  2  Murph. 
No.  C.  372;  2  Cow.  N.  Y.  419;  4  Rich,  Eq. 
So.  C.  459. 

Bridges,  when  owned  by  individuals,  are 
real  estate,  4  Watts,  Penn.  341;  1  R.  I.  165; 
and  also  when  owned  by  the  public:  yet  the 
freehold  of  the  soil  is  in  its  original  owner. 
Coke,  2d  Inst.  705.  The  materials  of  which 
they  are  formed  belong  to  the  parties  who 
furnished  them,  subiect  to  the  public  right  of 
passage.  6  East,  154;  6  Serg.  &  R.  Penn.  229. 

A  private  bridge  is  one  erected  for  the  use 
of  one  or  more  private  persons.  Such  a 
bridge  will  not  be  considered  a  public  bridge 
although  it  may  be  occasionally  used  by  the 
public.  12  East,  203-4;  3  Sandf  Ch.  N.  Y. 
625 ;  1  RoUe,  Abr.  368,  Bridges,  pi.  2.  The 
builder  of  a  private  bridge  over  a  private 
way  is  not  indictable  for  neglect  to  repair 
though  it  be  generally  used  by  the  public. 
3  Hawks,  Tenn.  193.  See  7  Pick.  Mass.  344; 
1  id.  432;  11  Pet.  539 ;  6  Hill,  N.  Y.  516;  23 
Wend.  N.  Y.  466;  4  Johns.  Ch.  N.  Y.  150. 

BRIEF  (Lat.  brevis,  L.  Fr.  briefe,  short). 

In  Ecclesiastical  La-w.  A  papal  rescript 
sealed  with  wax.     See  Bull, 

In  Practice.  A  writ.  It  is  found  in  this 
sense  in  the  ancient  law  authors. 

An  abridged  s<atement  of  the  party's  case. 
It  should  contain  a  statement  of  the  names  of 
theparties,  and  of  their  residence  and  occupa- 
tion, the  character  in  which  they  sue  and  are 
sued,  and  wherefore  they  prosecute  or  resist 
the  action;  an  abridgment  of  all  the  plead- 
ings ;  a  regular,  chronological,  and  methodical 
statement  of  ih^  facts,  in  plain  common  lan- 
guage ;  a  summary  of  the  points  or  questions 
in  issue,  and  of  the  proof  which  is  to  support 
such  issues,  mentioning  specially  the  names 
of  the  witnesses  by  which  the  facts  are  to  be 
proved,  or,  if  there  be  written  evidence,  an 
abstract  of  such  evidence  ;  the  personal  cha- 
racter of  the  witnesses,  whether  the  moral 
character  is  good  or  bad,  whether  they  are 
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naturally  timid  or  over-zealous,  whether  firm 
-Dr  wavering ;  of  the  evidence  of  the  opposite 
party,  if  known,  and  such  facts  as  are 
adapted  to  oppose,  confute,  or  repel  it. 

This  statement  should  be  perspicuous  and  con- 
cise. The  object  of  a  brief  is  to  inform  the  person 
who  tries  the  case  of  the  facts  important  for  him  to 
know,  to  present  his  case  properly  where  it  has  been 
prepared  by  another  person, — as  is  the  general  prac- 
tice in  Bngland,  and  to  some  extent  in  this  country, 
— or  as  an  aid  to  the  memory  of  the  person  trying  a 
case  when  he  has  prepared  it  himself.  In  some  of 
the  state  courts  and  in  the  supreme  court  of  the 
United  States  it  is  customary  or  requisite  to  pro- 
pare  briefs  of  the  case  for  the  perusal  of  the  court. 
These  are  written  or  printed.  'Of  course  the  re- 
quisites of  briefs  will  vary  somewhat  according  to 
the  purposes  they  are  to  subserve. 

BRIEF  OF  TITLE.     In  Praotloe.     An 

abridged  and  orderly  statement  of  all  matters 
affecting  the  title  to  a  certain  portion  of  real 
estate. 

It  should  give  the  effective  parts  of  all  patents, 
de^ds,  indentures,  agreements,  records,  and  papers 
relating  to  such  estate,  with  sufficient  fulness  to 
disclose  their  full  effect,  and  should  mention  incum- 
brances existing,  whether  acquired  by  deed  or  use. 
All  the  documents  of  title  should  be  arranged  in 
chronological  order,  noticing  particularly,  in  regard 
to  deeds,  the  date,  names  of  parties,  consideration, 
description  of  the  property,  and  covenants.  See  1 
Chitty,  Pract.  30 1,  463;  Abstract  op  Title. 

BRIGBOTE  (Sax.).  A  contribution  to 
repair  a  bridge. 

BRING-INa  MONEY  INTO  COURT. 

The  act  of  depositing  money  in  the  hands  of 
the  proper  officer  of  the  court  for  the  purpose 
of  satisfying  a  debt  or  duty,  or  of  an  inter- 
pleader.    See  Payment  into  Court. 

BROCAGE.  The  wages  or  commissions 
of  a  broker.  His  occupation  is  also  sometimes 
called  brocage. 

BROCARIUS,  BROCATOR.  Abroker; 
a  middle-man  between  buyer  and  seller;  the 
agent  of  botli  transacting  parties.  Used  in 
the  old  Scotch  and  English  law.  Bell,  Diet-. ; 
Cowel. 

BROCELIiA.  A  thicket,  or  covert,  of 
bushes  and  brushwood.  Browse  is  said  to 
be  derived  hence.     Cowel. 

BROKERAGE.  The  trade  or  occupation 
of  a  broker ;  the  commissions  paid  to  a  broker 
fjr  his  services. 

BROKERS.  Those  who  are  engaged  for 
others  »u  trie  negotiation  of  contracts  relative 
to  property,  with  the  custody  of  wliich  they 
have  no  concern.  Paley,  Agency,  13.  See 
Comyns,  Dig.  Merchant,  C. 

A  broker  is,  for  some  purposes,  treated  as  the 
agent  of  both  parties;  but,  in  the  first  place,  he  is 
deemed  the  agent  only  of  the  person  by  whom  he 
is  originally  employed,  and  does  not  become  the 
agent  of  the  other  until  the  bargain  or  contract  has 
been  definitely  settled,  as  to  the  terms,  between  the 
principals.  Paley,  Ag.  Lloyd  ed.  171,  note  p;  1 
Younge  &  J.  Exc'b.  387;  13  Mete.  Mass.  463. 

Bill  and  Note  Brokers  negotiate  the  pur- 
chase and  sale  of  bills  of  exchange  and 
promissory  notes. 

They  arc  paid  a  commission  by  the  seller  of  the 


securities  ;  and  it  is  not  their  custom  to  disclose  the 
names  of  their  principals.  There  is  an  implied  war- 
ranty that  what  they  sell  is  what  they  represent  it 
to  be;  and  should  a  bill  or  note  sold  by  them  turn 
out  to  be  a  forgery,  they  are  held  to  be  responsible; 
but  it  would  appear  that  by  showing  a  payment  over 
to  their  principals,  or  other  special  circumstances 
attending  the  transaction  proving  that  it  would  be 
inequitable  to  hold  them  responsible,  they  will  be 
discharged.      Edwards,  Bills,  291;  4  Du.  N.  Y.  79. 

Exchange  Brokers  negotiate  bills  of  ex- 
change di'awn  on  foreign  countries,  or  on 
other  places  in  this  country. 

It  is  sometimes  part  of  the  business  of  exchange 
brokers  to  buy  and  sell  nncurrent  bank  notes  and 
gold  and  silver  coins,  as  well  as  drafts  and  checks 
drawn  or  payable  in  other  cities;  although,  as  they 
do  this  at  their  own  risk  and  for  their  own  profit, 
it  is  difficult  to  see  the  reason  for  calling  them  bro- 
kers. The  term  is  often  thus  erroneously  applied 
to  all  persons  doing  a  money  business. 

Insurance  Brokers  procure  insurance,  and 
negotiate  between  insurers  and  insured. 

Merchandise  Brokers  negotiate  the  sale  of 
merchandise  without  having  possession  or 
control  of  it,  as  factors  have. 

Pawnbrokers  lend  money  in  small  sums,  on 
the  security  of  personal  property,  at  usurious 
rates  of  interest.  They  are  licensed  by  the 
authorities,  and  excepted  from  the  operation 
of  the  usury  laws. 

Real  Estate  Brokers.  Those  who  negotiate 
the  sale  or  purchase  of  real  property.  They 
are  a  numerous  class,  and,  in  addition  to  the 
above  duty,  sometimes  procure  loans  on  mort 
gage  security,  collect  rents,  and  attend  to  tho 
letting  and  leasing  of  houses  and  lands. 

Ship  Brokers  negotiate  the  purchase  and 
sale  of  ships,  and  the  business  of  freighting 
vessels.  Like  other  brokers,  they  receive  a 
commission  from  the  seller  only. 

Stock  Brokers.  Those  employed  to  buy  and 
sell  shares  of  stocks  in  incorporated  com- 
panies, and  the  indebtedness  of  governments. 

In  the  larger  cities,  the  stock  brokers  are  asso- 
ciated together  under  the  name  of  the  Board  of 
Brokers.  See  Stock  Exchange.  This  Board  is 
an  association  admission  to  membership  in  which 
is  guarded  with  jealous  care.  Membership  is  for- 
feited for  default  in  carrying  out  contracts,  and 
rules  are  prescribed  for  the  conduct  of  the  business, 
which  are  enforced  on  all  members.  The  purchases 
and  sales  are  made  at  sessions  of  the  Board,  and 
are  all  officially  recorded  and  published  by  an  officer 
of  the  association.  Stock  brokers  charge  commis- 
sion to  both  the  buyers  and  sellers  of  stocks. 

See  Story,  Ag.  l^  28-32 ;  Malynes,  Lex  Merc. 
143 ;  Livermore,  Ag. ;  Chitty,  Com.  Law. 

BROTHEL.  A  bawdy-house;  a  common 
habitation  of  prostitutes. 

Such  places  have  always  been  deemed 
common  nuisances  in  the  United  States,  and 
the  keepers  of  them  may  be  fined  and  im- 
prisoned. Till  the  time  of  Henry  VIII.  they 
were  licensed  in  England,  when  that  lasci- 
vious prince  suppressed  them.  See  Coke,  2d 
Inst.  205  ;  Bawdt-House.  For  the  history  of 
these  pernicious  places,  see  Merlin,  R^.  mot 
Bordel;  Parent  Duchatellet,  De  la  Prostitu- 
tion dans  la  Vllle  de  Paris,  c.  5,  §  1 ;  Histoire 
de  la  Legislation  sur  les  Femmes  publiques, 
etc.,  par  M.  Sabatier. 
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BROTHER.  He  who  is  born  from  the 
same  father  and  mother  with  another,  or  from 
one  of  them  only. 

Brothers  are  of  the  whole  blood  when  they  are 
born  of  the  same  father  and  mother,  and  of  the 
half-blood  when  they  are  the  issue  of  one  of  them 
only.  In  the  civil  law,  when  they  are  the  children  of 
the  same  father  and  mother,  they  are  called  brothers 
germain;  when  they  descend  from  the  same  father 
but  not  the  same  mother,  they  are  cuiisanguine 
brothers ;  when  they  are  the  issue  of  the  same 
mother,  but  not  the  same  father,  they  are  uterine 
brothers.  A  half-brother  is  one  who  is  born  of  the 
same  father  or  mother,  but  not  of  both;  one  born 
of  the  same  parents  before  they  were  married,  a  left- 
sided  brother  ;  and  a  bastard  born  of  the  same  father 
or  mother  is  called  a  natural  brother.  See  Blood  ; 
Halp-Blood;  Line;  Merlin,  RSpert. /"rSrey  Diet, 
de  Jurisp.  Frire;  Code,  3.  28.  27 ;  Nov.  84,  prsef. ; 
Bane,  Abr.  Index. 

BROTHER-IN-LAW.  The  brother  of 
a  wife,  or  the  husband  of  a  sister. 

There  is  no  relationshipf  in  the  former  case,  be- 
tween the  husband  and  the  brother-in-law,  nor  in 
the  latter,  between  the  brother  and  Ihe  husband  of 
the  sister;  there  is  only  affinity  between  them.  See 
Vaugh.  302,  329. 

BRUISE.     In  Medical  Jurisprudence. 

An  injury  done  with  violence  to  the  person, 
wi  thout  breaking  the  skin :  it  is  nearly  syno- 
nymous with  contusion  {q.  v.).  1  Chano. 
Pract.  38.    See  4  Carr.  &  P.  381,  487,  558,  565. 

BUBBLE  ACT.  The  name  given  to  the 
statute  G  Geo.  I.  c.  18,  which  was  passed  in 
1719,  and  was  intended  "for  restraining 
several  extravagant  and  unwarrantable  prac- 
tices therein  mentioned."    See  2  P.  Will.  219. 

BUGGERY.     See  Sodomt. 

BUILDING.  An  ediiice,  erected  by  art, 
and  fixed  upon  or  over  the  soil,  composed 
of  stone,  brick,  marble,  wood,  or  other 
proper  substance,  connected  together,  and 
designed  for  use  in  the  position  in  which  it  is 
so  fixed.  Every  building  is  an  accessory  to 
the  soil,  and  is,  therefore,  real  estate :  it  be- 
longs to  the  owner  of  the  soil.  Cruise,  Dig. 
tit.  1,  s.  46.  See  1  Chitty,  Pract.  148,  171 ; 
Salk.  459;  Hob.  131;  1  Mete.  Mass.  258; 
Broom,  Max.  172. 

BULK.  Merchandise  which  is  neither 
counted,  weighed,  nor  measured. 

A  sale  by  bulk  is  a  sale  of  a  quantity  of 
goods  such  as  they  are,  without  measuring, 
counting,  or  weighing.  La.  Civ.  Code,  art. 
3522,  n.  6. 

BULL.  A  letter  from  the  pope  of  Rome, 
written  on  parchment,  to  which  is  attached  a 
leaden  seal  impressed  with  the  images  of 
Saint  Peter  and  Saint  Paul. 

There  are  three  kinds  of  apostolical  rescripts, 
— the  brief,  the  signature,  and  the  bull;  which  last  is 
most  commonly  used  in  legal  matters.  Bulls  may 
be  compared  to  the  edictg  and  letters-patent  of  se- 
cular princes :  when  the  bull  grants  a  favor,  the 
seal  is  attached  by  means  of  silken  strings;  and 
when  to  direct  execution  to  be  performed,  with  flax 
cords.  Bulls  are  written  in  Latin,  in  a  round  an|l 
Gothic  hand.  Ayliffe,  Par.  132 ;  Ayliffe,  Pand.  2i; 
Merlin.  Rlpert. 

BULLETIN. 
Vol.  L— 16 
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public  transactions  on  matters  of  import- 
ance. In  France,  it  is  the  registry  of  the 
laws. 

BULLION.  The  term  bullion  is  com- 
monly applied  to  uncoined  gold  and  silver,  in 
the  mass  or  lump. 

3.  It  includes,_^r«i!,  grains  of  gold,  whether 
large  or  small,  the  former  being  called  lumps, 
or  nuggets,  the  latter,  gold  dust;  second,, 
amalgams,  in  which  quicksilver  has  been 
used  as  an  agent  to  collect  or  segregate  the 
metals ;  silver  thus  collected,  and  from 
which  the  quicksilver  has  been  expelled  by 
pressure  and  heat,  is  called  plata  para; 
third,  bars  and  cakes;  fourth,  plate,  in 
which  is  included  all  articles  for  household 
purposes  made  of  gold  or  silver ;  _;^!!A,  jew- 
elry, or  personal  ornaments,  composed  of  gold 
or  silver,  or  both.  The  term  bullion  also  in- 
cludes— sixth,  foreign  coins;  for,  as  foreign 
coins  are  not  a  legal  tender,  or,  in  other 
words,  not  money,  it  follows  that  they  are 
only  pieces  or  lumps  of  gold  or  silver  at  the 
mint.  Such  coins,  when  received  on  deposit, 
are  treated  as  other  deposits  of  gold  or  silver : 
they  are  weighed,  and  their  fineness  is  ascer- 
tained by  assay,  and  their  value  determined 
by  their  weight  and  fineness. 

3.  When  bullion  is  brought  to  the  mint 
for  coinage,  it  is  weighed  by  the  treasurer, 
in  the  presence  of  the  depositor  when  prac- 
ticable, and  a  receipt  given,  which  states  the 
description  and  weight  of  the  bullion.  And 
from  every  parcel  of  bullion  deposited  for 
coinage  a  sufficient  portion  is  delivered  to 
the  assayer,  which  officer,  after  making  an 
analysis  or  assay  of  the  metal,  reports  the 
quality  or  fineness  of  the  bullion  ;  and  from 
the  report  of  the  assayer  and  the  weight  of 
the  bullion  the  treasurer  estimates  the  whole 
value  of  the  deposit, — also,  the  amount  of 
charges  or  deductions,  if  any ;  of  all  which 
he  gives  a  detailed  statement  to  the  depositor, 
and  a  certificate  of  the  net  value  of  the  de- 
posit, to  be  paid  in  coins  of  the  same  species 
of  bullion  as  that  deposited.  When  the  coins 
which  are  the  equivalent  of  any  deposit  of 
bullion  are  ready  for  delivery,  they  are  paid 
to  the  depositor  or  his  order  by  the  treasurer, 
on  a  warrant  from  the  director;  and  the 
payments  shall  be  made,  if  demanded,  in  the 
order  in  which  the  bullion  shall  have  been 
brought  to  the  mint,  giving  priority  accord 
ing  to  priority  of  deposit  only ;  and  in  the  de- 
nomination of  coins  delivered,  the  treasurer 
shall  comply  with  the  wishes  of  the  depo- 
sitor, unless  when  impracticable  or  incon- 
venient to  do  so;  in  which  case  the  denomi 
nation  shall  be  designated  by  the  director 
Act  of  Congress,  Jan.  18,  1837,  sees.  15,  16, 
17, 19,  and  30.  See  5  U.  S.  Stat,  at  Large,  ss. 
138,  139,  140.  Applied  to  branch  mints  at 
New  Orleans,  Charlotte,  and  Dahlonega,  by 
act  of  March  3,  1835,  sec.  5,  4  U.  S.  Stat,  at 
Large,  775 ;  and  to  branch  mint  at  San  Fran- 
cisco by  act  of  July  3,  1852,  §  5,  see  10  U.  S. 
Stat,  at  Large,  12;  and  to  assay  office  at  New 
York  by  act  of  March  3,  1853,  §g  11  and  13, 
10  U.  S.  Stat,  at  Larce,  312.     For  refining  of 
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gold  bullion  at  the  mint  and  its  branches,  see 
act  of  January  18,  1837,  ?  18,  5  U.  S.  Stat, 
at  Large,  139,  and  act  of  March  3,  1853,  ?  5, 
10  U.  S.  Stat,  at  Large,  212.  As  to  the  assay 
of  bullion  not  intended  for  coinage,  see  act 
of  May  19,  1828,  4  U.  S.  Stat,  at  Large,  278. 

BULLION  FUND.  A  deposit  of  public 
money  at  the  mint  and  its  branches.  The 
object  of  this  fund  is  to  enable  the  mint  to 
make  returns  of  coins  to  private  depositors 
of  bullion  without  waiting  until  such  bullion 
is  actually  coined.  If  the  bullion  fund  is 
sufficiently  large,  depositors  are  paid  as  soon 
as  their  bullion  is  melted  and  assayed  and 
the  value  ascertained.  It  thus  enables  the 
mint  to  have  a  stock  of  coin  on  hand  to  pay 
depositors  in  advance.  Such  bullion  becomes 
the  property  of  the  government,  and,  being 
subsequently  coined,  is  available  as  a  means 
of  prompt  payment  to  other  depositors.  Act 
of  May  23,  1850,  9  U.  S.  Stat,  at  Large,  436. 

BUOY.  A  piece  of  wood,  or  an  empty 
barrel,  or  other  thing,  moored  at  a  particular 
place  and  floating  on  the  water,  to  show  the 
place  where  it  is  shallow,  to  mark  the  chan- 
nel, or  to  indicate  the  danger  there  is  to  navi- 
gation. 

The  act  of  congress  approved  the  28th  Sep- 
tember, 1850,  enacts  "  that  all  buoys  along  the 
coast,  in  bays,  harbors,  sounds,  or  channels,  shall 
be  colored  and  numbered,  so  'that,  passing  up  the 
coast  or  sound,  or  entering  the  bay,  harbor,  or 
channel,  red  buoys,  with  even  numbers,  shall  be 
passed  on  the  starboard  hand,  black  buoys,  with 
uneven  numbers,  on  the  port  hand,  and  buoys  with 
red  and  black  stripes  on  either  hand.  Buoys  in 
channel-ways  to  be  colored  with  alternate  white 
and  black  perpendicular  stripes.'* 

BURDEN  OP  PROOF.  The  duty  of 
proving  the  facts  in  dispute  on  an  issue  raised 
between  the  parties  in  a  cause. 

Burden  of  proof  is  to  be  distinguished  from^Wm^ 
facie  evidence  or  a  jirimd  facie,  case.  Generally, 
when  the  latter  is  shown,  the  duty  imposed  upon  the 
party  having  the  burden  will  be  satisfied  j  but  it  is 
not  necessarily  so.  6  Gush.  Mass.  364;  11  Mete. 
Mass.  460;  22  Ala.  20;  7  Blaokf.  Ind.  427;  1  Gray, 
Mass.  61;  7  Best.  Law  Eep.  439. 

3.  The  burden  of  proof  lies  upon  him  who 
substantially  asserts  the  affirmative  of  the 
issue,  1  Greenleaf,  Ev.  g  74;  7  Eng.  L.  &  Eq. 
508;  3  Mees.  &  W.  Exch.  510;  but  where  the 
plaintiif  grounds  his  case  on  negative  allega- 
tions, he  has  the  burden.  1  Term,  141 ;  6  id. 
559;  2Maule  &  S.  395;  5  id.  206;  1  Campb. 
199;  1  Carr.  &  P.  220 ;  5  Barnew.  &  C.  758  ;  1 
Me.  134;  4  id.  226;  2  Pick.  Mass.  103;  4  id. 
341;  5  Rich,  So.  C.  57;  1  Greenleaf,  Ev.  §  81. 

3.  In  criminal  cases,  on  the  twofold  ground 
that  a  prosecutor  must  prove  every  fact  ne- 
cessary to  substantiate  his  charge  against  a 
prisoner,  and  that  the  law  will  presume  in- 
nocence in  the  absence  of  convincing  evi- 
dence to  the  contrary,  the  burden  of  proof, 
unless  shifted  by  legislative  interference,  will 
fall,  in  criminal  proceedings,  on  the  prose- 
cuting party,  though  in  order  to  convict  he 
must  necessarily  have  recourse  to  negative 
evidence.  1  Taylor,  Ev.  |  344;  12  Wheat. 
460.     The  burden  of  proof  is  throughout  on 


the  government,  to  make  out  the  whole  case; 
and  when  ajprimdyacie  case  is  established,  the 
burden  of  proof  is  not  thereby  shifted  upon 
the  defendant,  and  he  is  not  bound  to  restore 
himself  to  that  presumption  of  innocence  in 
which  he  was  at  the  commencement  of  the 
trial.  1  Bennett  &  H.  Lead.  Crim.  Cas.  352. 
See  9  Mete.  Mass.  93;  5  Cush.  Mass.  296;  2 
Gratt.  Va.  694;  1  Wright,  Ohio,  20;  5  Yerg. 
Tenn.  340;  16  Miss.  401. 

BUREAU  (Fr.).  A  place  where  business 
is  transacted. 

In  the  classification  of  the  ministerial  ofBcers  of 
government,  and  the  distribution  of  duties  among 
them,  a  bureau  is  understood  to  be  a  division  of 
one  of  the  great  departments  of  which  the  secre- 
taries or  chief  cfiicers  constitute  the  cabinet. 

BURGAGE.  A  species  of  tenure,  de- 
scribed by  old  law  writers  as  but  .tenure  in 
socage,  where  the  king  or  other  person  was 
lord  of  an  ancient  borough,  in  which  the  tene- 
ments were  held  by  a  rent  certain. 

Such  boroughs  had,  and  still  have,  certain 
peculiar  customs  connected  with  the  tenure, 
which  distinguished  it  from  the  ordinary  so- 
cage tenure.  These  customs  are  known  by 
the  name  of  Borough-English;  and  they  alter 
the  law  in  respect  of  descent,  as  well  as  of 
dower,  and  the  power  of  devising.  By  it  the 
youngest  sou  inherits  the  lands  of  which  his 
father  died  seised.  A  widow,  in  some  .bo- 
roughs, has  dower  in  respect  to  all  the  tene- 
ments which  were  her  husband's;  in  others, 
she  has  a  moiety  of  her  husband's  lands  so 
long  as  she  remains  unmarried  ;  and  with  re- 
spect to  devises,  in  some  places,  such  lands 
only  can  be  devised  as  were  acquired  by  pur- 
chase ;  in  others,  estates  can  only  be  devised  for 
life.  2  Blackstone,  Comm.  82 ;  Glanville,  b.  7, 
c.  3  ;  Littleton,  §  162;  Croke,  Car.  411 ;  1  Salk. 
243;  2  Ld.  Raym.  1024;  1  P.  Will.  63 ;  Fitz- 
herbert,  Nat.  Brev.  150;  Croke,  Eliz.  415. 

BURGATOR.  One  who  breaks  into 
houses  or  enclosed  places,  as  distinguished 
from  one  who  committed  robbery  in  the  open 
country.     Spelman,  Gloss.  Burglaria. 

BURGESS.  A  magistrate  of  a  borough. 
Blount.  An  officer  who  discharges  the  same 
duties  for  a  borough  that  a  mayor  does  for  a 
city.  The  word  is  used  in  this  sense  in  Penn- 
sylvania. 

An  inhabitant  of  a  town ;  a  freeman ;  one 
legally  admitted  as  a  member  of  a  corporation. 
Spelman,  Gloss.  A  qualified  voter.  3  Stephen, 
Comm.  192.  A  representative  in  parliament 
of  a  town  or  borough.  1  Blackstone,  Comm. 
174. 

BURGESS  ROLL.  A  list  of  those  en- 
titled  to  new  rights  under  the  act  of  5  &  6 
Will.  IV.  c.  74.  3  Stephen,  Comm.  192  et  seq. 
BURGHMOTE.  In  Saxon  Law.  A 
court  of  justice  held  twice  a  year,  or  oftener, 
in  a  burg.  All  the  thanes  and  free  owners 
above  the  rank  of  ceorls  were  bound  to  attend 
without  summons.  The  bishop  or  lord  held 
the  court.     Spence,  Eq.  Jur. 

BURGLAR.     One  who  commits  burglary. 
He  that  by  night  breaketh  and  entereth 
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into  the  dwelling-house  of  another.    Wilmot, 
Burgl.  3. 

BITRGLARIOUSIiT.   In  Pleading.    A 

technical  word  which  must  be  introduced  into 
an  indictment  for  burglary  at  common  law. 

No  other  word  at  common  law  will  answer 
the  purpose,  nor  will  any  circumlocution  be 
sufficient.  4  Coke,  39 ;  5  id.  121 ;  Croke,  Eliz. 
920 ;  Bacon,  Abr.  Indictment  (G,  C).  But 
there  is  this  distinction:  when  a  statute  pun- 
ishes an  offence,  by  its  legal  designation, 
without  enumerating  the  acts  which  consti- 
tute it,  then  it  is  necessary  to  use  the  terms 
which  technically  charge  the  ofience  named, 
at  common  law.  But  this  is  not  necessary 
when  the  statute  describes  the  whole  offence, 
and  the  indictment  charges  the  crime  in  the 
words  of  the  statute.  Thus,  an  indictment 
which  charges  the  statute  crime  of  burglary 
is  sufficient,  without  averring  that  the  crime 
was  committed  "  burglariously."  4  Mete. 
Mass.  357. 

BtTRGLARY.    In  Criminal  Law.    The 

breaking  and  entering  the  house  of  another 
in  the  night-time,  with  intent  to  commit  a 
felony  therein,  whether  the  felony  be  actually 
committed  or  not.  Coke,  3d  Inst.  63  ;  1  Hale, 
PI.  Or.  549 ;  1  Hawkins,  PL  Cr.  c.  38,  s.  1 ;. 
4  Blackstone,  Comm.  224  ;  2  East,  PI.  Cr.  c. 
15,  B.  1,  p.  484 ;  2  Russell,  Crimes,  2 ;  Roscoe, 
Grim.  Ev.  252;  1  Coxe,  N.  J.  441 ;  7  Mass. 
247. 

2.  In  what  place  a  burglary  can  he  com- 
mitted. It  must,  in  general,  be  committed 
in  a  mansion-house,  actually  occupied  as  a 
dwelling;  but  if  it  be  left  by  the  owner  animo 
revertendi,  though  no  person  resides  in  jt  in  his 
absence,  it  is  still  his  mansion.  Fost.  77 ;  3 
Rawle,  Penn.  207;  10  Cush.  Mass.  478.  See 
DwELLiNG-HonsE.  But  burglary  may  be  com- 
mitted in  a  church,  at  common  law.  3  Cox, 
Cr.  Cas.  581 ;  Coke,  3d  Inst.  64.  It  must  be  the 
dwelling-house  of  another  person.  1  Bishop, 
Crim.  Law,  §  91 ;  2  Bast,  PI.  Or.  502.  See  4 
Dev.  &  B.  No.  C.  422;  12  N.  H.  42 ;  1  Russ.  & 
R.  Cr.  Cas.  525 ;  1  Mood.  Cr.  Cas.  42. 

3.  Ai  what  time  it  must  be  committed.  The 
offence  must  be  committed  in  the  night ;  for 
in  the  day-time  there  can  be  no  burglary. 
4  Blackstone,  Comm.  224 ;  1  Carr.  &  K.  77  ; 
16  Conn.  32;  10  N.  H.  105.  For  this  pur- 
pose it  is  deemed  night  when  by  the  light  of 
the  sun  a  person  cannot  clearly  discern  the 
face  or  countenance  of  another.  I  Hale,  PI. 
Cr.  550 ;  Coke,  3d  Inst.  63  ;  1  Carr.  &  P.  297  ; 
7  Dane,  Abr.  134.  This  rule,  it  is  evident, 
does  not  apply  to  moonlight.  4  Blackstone, 
Comm.  224;  2  Russell,  Crimes,  32  ;  10  N.  H. 
105  ;  6  Miss.  20.  See  2  Cush.  Mass.  582.  The 
breaking  and  entering  need  not  be  done  the 
same  night,  1  Russ.  &  R.  417 ;  but  it  is 
necessary  the  breaking  and  entering  should 
be  in  the  night-time ;  for  if  the  breaking  be  in 
day-light  and  the  entry  in  the  night,  or  vice 
versd,  it  is  said,  it  will  not  be  burglary.  1 
Hale,  PI.  Cr.  551:  2  Russell,  Crimes,  32.  But 
qucere,  Wilmot,  Burgl.  9.  See  Cumyns,  Dig. 
Justices  (P.  2) ;  2  Chitty,  Crim.  Law,  1092. 


4.  The  means  used.  There  must  be  both 
a  breaking  and  an  entry  or  an  exit.  An 
actual  breaking  takes  place  when  the  burglar 
breaks  or  removes  any  part  of  the  house,  or 
the  fastenings  provided  for  it,  with  violence. 
1  Bishop,  Crim.  Law,  2 190.  Breaking  a  win- 
dow, taking  a  pane  of  glass  out,  by  breaking  or 
bending  the  nails  or  other  fastenings,  1  Carr. 
&  P.  300 ;  9  irf.  44 ;  1  Russ.  &  R.  341,  499 ;  1 
Leach,  Cr.  Cas.  406 ;  cutting  and  tearing 
down  a  netting  of  twine  nailed  over  an  open 
window,  8  Pick.  Mass.  354,  384 ;  raising  a 
latch,  where  the  door  is  not  otherwise  fastened, 
1  Strange,  481 ;  8  Carr.  &  P.  747  ;  Coxe,  N.  J. 
439 ;  1  Hill,  N.  Y.  336 ;  4  id.  437 ;  25  Me. 
500  ;  picking  open  a  lock  with  a  false  key; 
putting  back  the  lock  of  a  door,  or  the  fasten- 
ing of  a  window,  with  an  instrument;  lower- 
ing a  window  fastened  only  by  a  wedge  or 
weight,  1  Russ.  &  R.  355,  451 ;  turning  the 
key  when  the  door  is  locked  in  the  inside, 
or  unloosening  any  other  fastening  which  the 
owner  has  provided ;  lifting  a  trap-door,  1 
Mood.  Cr.  Cas.  377,  but  see  4  Carr.  &  P.  231, 
are  several  instances  of  actual  breaking.  But 
removing  a  loose  plank  in  a  partition  wall  was 
held  not  a  breaking.  1  Mass.  476.  Accord- 
ing to  the  Scotch  law,  entering  a  house  by 
means  of  the  true  key,  while  in  the  door,  or 
when  it  had  been  stolen,  is  a  breaking.  Ali- 
son, Pract.  284.  See  1  Swint.  Just.  Sc.  433. 
Constructive  breakings  occur  when  the  burglar 
gains  an  entry  by  fraud,  1  Crawf.  &  D.  Cr. 
Cas.  202;  Hob.  62;  18  Ohio,  308;  9  Ired.  No. 
C.  463 ;  by  conspiracy,  or  threats.  1  Russell, 
Crimes,  Graves  ed.  792  ■,2id.2;  2  Chitty, 
Crim.  Law,  1093.  The  breaking  of  an  in- 
ner door  of  the  house  will  be  sufficient  to 
constitute  a  burglary.  1  Hale,  PI.  Cr.  553 ;  1 
Strange,  481  ;  8  Carr.  &  P.  747 ;  1  Hill  &  D. 
N.  Y.  63 ;  2  Bishop,  Crim.  Law,  §  84. 

5>  Any  the  least  entry,  with  the  whole  or 
any  part  of  the  body,  hand,  or  foot,  or  with  any 
instrument  or  weapon,  introduced  for  the  pur- 
pose of  committing  a  felony,  will  be  sufficient 
to  constitute  the  offence.  Coke,  3d  Inst.  64 ; 
4  Blackstone,  Comm.  227 ;  Bacon,  Abr.  Bur- 
glary (B);  Comyns,  Dig.  Justices  (P  4). 
But  the  introduction  of  an  instrument,  in 
the  act  of  breaking  the  house,  will  not  be 
sufficient  entry  unless  it  be  introduced  for 
the  purpose  of  committing  a  felony.  1  Leach, 
Cr.  Cas.  4th  ed.  406;  1  Mood.  Cr.  Cas.  183; 
1  Galjbett,  Crim.  Law,  174.  The  whole 
physical  frame  need  not  pass  within.  I 
Bishop,  Crim.  Law,  §§  81-83 ;  1  Gabbett,  Crim. 
Law,  176.  See  1  Russ.  &  R.  Cr.  Cas.  417 ;  7 
Carr.  &  P.  432;   9  id.  44  ;  4  Ala.  n.  s.  643. 

There  was,  at  commcn  law,  doubt  whether 
breaking  out  of  a  dwelling-house  would  con- 
stitute burglary,  4  Blackstone,  Comm.  S27  ; 
1  Bennett  &  II.  Lead.  Crim.  Cas.  540  ;  hut  it 
was  declared  to  be  so  by  stat.  12  Anne,  c.  7, 
P,  and  7  &  8  Geo.  IV.  c.  29,  ^1-  As  to  what 
acts  constitute  a  breaking  out,  see  1  Jebb, 
Cr.  Cas.  99;  8  Carr.  &  P.  747;  4  irf.  £31 ; 
1  Russell,  Crimes,  Graves  ed.  792 ;  1  Bennett 
&  H.  Lead.  Crim.  Cas.  540-544. 

6.  The  intention.     The  intent  of  the  break- 
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ing  and  entry  must  be  felonipu?;  if  a  felony, 
however,  be  committed,  t^e  act  will  be  primS, 
iaeie  evidence  of  an  intent  to  commit  it. 
I  Gabbett,  Crim.  Law,  192.  If  the  breaking 
and  entry  be  with  an  intention  to  commit  a 
trespass,  or  other  misdemeanor,  and  nothing 
further  is  done,  the  oflfenoe  -wrill  not  be  bur- 
glary. 7  Mass.  245  ;  16  Vt.  551 ;  1  Hale,  PI. 
Cr.  560;  East,  PI.  Or.  509, 514, 515 ;  2  Russell, 
Crimes,  33.  Consult  Bishop;  Chitty;  Gab- 
bett;  Russell  on  Criminal  Law;  Bennett  &i 
Heard,  Leading  Criminal  Cases ;  Wilmot, 
Pigest  of  Burglary. 

BURGrO MASTER.  In  Germany,  this  is 
the  title  of  an  officer  who  performs  the  duties 
of  a  mayor. 

BURIAL.     The  act  of  interring  the  dead. 

No  burial  is  lawful  unless  made  in  con- 
formity with  the  local  regulations ;  and 
when  a  dead  body  has  been  found,  it  cannot 
be  lawfully  buried  until  the  coroner  has 
holden  an  inquest  over  it.  In  England  it  is 
the  practice  for  coroners  to  issue  warrants 
to  bury,  after  a  view.  The  leaving  unburied 
the  corpse  of  a  person  for  whom  the  defend- 
ant is  bound  to  provide  Christian  burial,  as 
a  wife  or  child,  is  an  indictable  misdemeanor, 
if  he  is  shown  to  have  been  of  ability  to  pro- 
vide such  burial.     2  Den.  Cr.  Cas.  325. 

BURLAW  COURTS.  In  Scotch 
Laiw.  Assemblages  of  neighbors  to  elect 
burlaw  men,  or  those  who  were  to  act  as  rus- 
tic judges  in  determining  disputes  in  their 
neighborhood.     Skene;  Bell,  Diet. 

BURNING.     See  Accident;  Fiee. 

BURNING  IN  THE  HAND.  When 
a  lay  man  was  admitted  to  benefit  of  the  clergy 
he  was  burned  in  the  hand,  "  in  the  brawn  of 
^he  left  thumb,"  in  order  that  he  might  not 
claim  the  benefit  twic?.  This  practice  was 
ifnally  abolished  by  stat.  19  Geo.  III.  c.  74; 
though  before  that  time  the  burning  was 
often  done  with  a  cold  iron.  12  Mod.  448 ; 
4  Blackstone,  Comm.  267  et  seq. 

BURYING-GROUND.  A  place  appro- 
priated for  depositing  the  dead;  a  cemetery. 
In  Massachusetts,  burying-grounds  cannot;  be 
appropriated  to  roads  without  the  consent  of 
the  owners.     Mass.  Gen.  Stat.  244. 

BUSHEL.  The  Winchester  bushel,  esr 
tablished  by  the  13  Will.  III.  c.  5  (1701), 
w.as  made  the  standard  of  grain.  A  cylin- 
drical vessel,  eighteen  and  a  half  inches  in 
diameter,  and  eight  inches,  deep  inside,  con- 
tains a  bushel :  the  capacity,  is  2145.42  cubio 
inches.  The  bushel,  established  by  the  5  &  6 
Geo.  IV.  c.  74,  is  to  contain  2218.192  cubic 
inches.  This  measure  has  been  adopted  in 
many  of  the  United  States.  In  New  York  the 
,h,eaped  bushel  is  allowed,  containing  2815  cu- 
bic inches.  The  exception^,  as  far  as  known, 
ire  Connecticut,  whei-e  the  bushel  holds  2198 
cubic  inches ;  Kentucky,  2150f ;  Indiana, 
Ohio,  Mississippi,  and  Missouri,  where  it  con- 
tains 2150.4  cubic  inches.  Da.ne,  Abr.  c.  211, 
a,.  12,  s.  4.  See  the  whole  subject  discussed  in 
report  of  the  Secretary  of  State  of  the  United 
l^ates  to  tl)e  Senate,  IJeb.  22,  1821. 


BUSINESS  HOURS.  The  time  of  the 
day  during  which  business  is  transacted.  In 
respect  to  the  time  of  presentment  and  de- 
mand of  bills  and  notes,  business  hours  gene- 
rally range  through  the  whole  day  down  to 
the  hours  of  rest  in  the  evening,  except  when 
the  paper  is  payable  at  a  bank  or  by  a  banker. 
2  Hill,  N.  Y.  835.    See  15  Me.  67 ;  17  id.  230. 

BUTLERAGE.  A  certain  portion  of 
every  cask  ot  wine  imported  by  an  alien, 
which  the  king's  butler  was  allowed  to  take. 

Called. also  prisage.  2  Bulstr.  254.  An- 
ciently, it  might  be  taken  also  of  wine  im- 
ported by  a  subject.  1  Blacks,tone,  Comm. 
315  ;  Termes  de  la  Ley ;  Cowel. 

BUTT.  A  measure  of  capacity,  equal  to 
one  hundred  and  eight  gallons.  See  Mea- 
sure. 

BUTTALS.  The  bounding  lines  of  land 
at  the  end ;  abuttals,  which  see. 

BUTTS.  The  ends  or  short  pieces  of 
arable  lands  left  in  ploughing.     Cowel. 

Butt  also  denotes  a  measure  of  land,  Jac, 
Diet. ;  Cowel ;  and  a  measure  of  quantity, 
equal  to  one  hundred  and  eight  gallons. 
See  Measure. 

BUTTS  AND  BOUNDS.  The  lines 
■bounding  an  estate.  The  angles  or  points 
where  these  lines  change  their  direction. 
Cowel;  Spelman,  Gloss.     See  Abuttals. 

BUYING  TITLES.  The  purchase  of 
the  rights  of  a  disseisee  to  lands  of  which  a 
third  person  has  the  possession. 

When  a  deed  is  made  by  one  who,  though 
having  a  legal  right  to  land,  is  at  the  time 
of  the  conveyance  disseised,  as  a  general 
rule  of  the  common  law,  the  sale  is  void : 
the  law  will  not  permit  any  person  to  sell  a 
quarrel,  or,  as  it  is  commonly  termed,  a  pre- 
tended title.  Such  a,  conveyance  is  an  of 
fence  at  common  law  and  by  a  statute  of 
Hen.  VIII.  This  rule  has  been  generally 
adopted  in  the  United  States,  and  is  affirmed 
by  express  statute  in  some  of  the  states.  2 
Washburn,  Real  Prop.  In  the  lollowing 
states  the  act  is  unlawful,  and  the  parties 
are  subject  to  various  penalties  in  the  dif- 
ferent states:  in  Conneciicvt,  4  Conn.  575; 
Indiana,  1  Ind.  127  ;  8  Blackf.  Ind.  366 ;  Ken- 
tucky, 1  Dan.  Ky.  566;  2  id.  .374;  see  2  Litt. 
Ky.  225,  393 ;  4  Bibb,  Ky.  424;  Maine,  1  Me. 
238;  29?d.  128;  Massachusetts,  b  Pnk.M&ss 
356 ;  6  Mete.  Mass.  407  ;  Michigan,  1  Dougl. 
Mich.  546;  New  Hampshire,  i2N.  H.  291; 
New  York,  24  Wend.  N.  Y.  87 ;  see  4  Wend. 
N.Y.  474;  7  id.  53, 152;  8i(f.629;  llirf.442; 
North  Carolina,  1  Murph,  No.  C.  114;  4Dev. 
No.  C.  495;  Ohio,  Walker,  Am.  Law,  297, 
351;  South  Carolina;    Vermont,  6  Vt.  198. 

In  Illinois,  111.  Rev.  Laws,  130;  Mi.isouri, 
Rev.  Stat.  119;  Pennsylvania,  2  Watts,  Penn. 
272,  such  sales  are  valid. 

BY-BIDDING.  Bidding  with  the  con- 
nivance or  at  the  request  of  the  vendor  of 
goods  by  auction,  without  an  intent  to  pur- 
chase, for  the  purpose  of  obtaining  a  higher 
price  than  vyould  otherwise  be  obtained. 


BY  BILL 


i'^ 


Cabinet 


By-bidders  are  also  called  puffers,  which 
see.  The  practice  is  probably  allowable  if 
it  be  done  fairly,  with  an  intention  only  to 
prevent  a  sale  at  an  unduly  low  price,  o  B. 
Monr.  Ky.  630;  11  Paige,  Gh.  N.  Y.  439;  3 
Story,  C.  C.  622;  15  Mees.  &W.  Exch.  371; 
1  Parsons,  Contr.  418.     See  Bid  ;  Auction. 

BY  BILL.  Actions  cominenced  by  capias 
instead  of  by  original  writ  were  said  to  be 
by  bill.    3  Blackstone,*  Comm.  285,  286. 

The  usual  Qourse  of  commencing  on  action  in 
the  King's  Bench  is  hy  a  bill  of  Middlesex.  In  an 
action  commenced  by  bill  it  is  not  necessary  to 
notice  the  form  or  nature  of  the  action.  1  Ghitty, 
Plead.  283. 

BY  ESTIMATION,  A  term  used,  in 
conveyances.  In  sales  of  land  it  not  unfre- 
quently  occurs  that  the  property  is  said  to 
contain  a  certain  number  of  acres  by  esti- 
mation, or  so  many  acres,  more  or  less.  When 
these  expressions  are  used,  if  the  l4nd  fall 
short  by  a  small  quantity,  the  purchaser  will 
receive  no  relief..  In  one  case  of  this  kind, 
the  laud  fell  short  two-fifths,  and  the  pur- 
chaser received  no  relief.  2  Freem.  106.  See  1 
Call.  Va.  301 ;  4  Hen.  &  M.  Va.  184;  6  Binn. 
Penn.  106;  1  S6rg.  &  R.  Penn.  166;  2  Johns. 
N.  Y.  37 ;  5  id.  508 ;  15  id.  471 ;  3  Mass.  380 ; 
5  id.  355 ;  1  Root,  Conn.  528.  The  meaning  of 
these  words  has  never  been  precisely  ascer- 
tained by  iudioial  decision.  See  Sugden, 
Vend.  231-236;  Wolffius,  Inst.  §  658;  and  the 
cases  cited  under  the  articles  Constitution  ; 
More  or  Less  ;  Subdivision. 

BY-LAWS.  Rules  and  ordinances  made 
by  a  corporation  for  its  own  government. 

3.  The  power  to  make  by-laws  is  usually 
conferred  by  express  terms  of  the  charter 
creating  the  corporation ;  though)  when  not 
expressly  granted,  it  is  given  by  implication, 
and  it  is  incident  to  the  very  existence  of  a 
corporatioa.  Wheti  there  is  an  express  grant, 
limited  to  certain  cases  and  for  certain  pur- 
poses, the  corporate  power  of  legislation  is 


cohflned  to  the  objects  specified,  all  others 
being  excluded  by  implication.  2  Kyd,  Corp. 
102;  2  P.  Will.  207;  Angell,  Corp.  177.  The 
power  of  making  by-laws  is  to  be  exercised 
by  those  persons  in  whom  it  is  vested  by  the 
charter;  but  if  that  instrument  is  silent  on 
that  subject,  it  resides  in  the  members  of  the 
corporation  at  large.  1  Harr.  &  G.  Md.  324; 
4  Burr.  2515,  2521;  6  Brown,  Pari.  Cas.  519. 

3.  The  constitution  of  the  United  StateSj 
and  acts  of  congress  made  in  conformity  to 
it,  the  constitution  of  the  state  in  which  a 
corporation  is  located,  and  acts  of  the  legis- 
lature constitutionally  made,  together  with 
the  common  law  as  there  accepted,  are  of 
superior  force  to  any  by-law ;  and  such  by- 
law, when  contrary  to  either  of  them,  is 
therefore  void  whether  the  charter  authorizes 
the  making  of  such  by-law  or  not;  becausie 
no  legislature  can  grant  power  larger  than 
they  themselves  possess.  7  Cow.  N.  Y.  585, 
604;  5  id.  538.  See,  generally,  Angell,  Corp. 
c.  9 ;  Willoox,  Corp.  c.  2,  ?  3 ;  Bacon,  Abr. ; 
4  Viner,  Abr.  301 ;  Dane,  Abr.  Index ;  Comyns, 
Dig. 

BY-LAW  MEN.  In  an  ancient  deed, 
certain  parties  are  described  as  "yeomen 
and  by-law  men  for  this  present  year  in  Easin- 
guold."  6  Q.  B.  60. 

They  appear  to  have  been  men  appointed  for 
some  purpose  of  limited  authority  by  the  otbe^ 
inhabitants,  as  the  name  would  suggest,  under  by- 
laws of  the  corporation  appointing. 

BY  THE  BYE.  In  Practice.  Without 
process.  A  declaration  is  said  to  be  filed  by 
the  bye  when  it  is  filed  against  a  party  al- 
ready in  the  custody  of  the  court  under  pro- 
cess in  another  suit.  This  might  have  been 
done,  formerly,  where  the  party  was  unde* 
arrest  and  technically  in  the  custody  of  the 
court;  and  even  giving  common  bail  was  a 
sufficient  custody  in  the  King's  Bench.  1 
Sellon,  Pract.  228;  1  Tidd,  Pract.  419.  It 
is  no  longer  allowed.  Archbold,  New  Pract 
293. 


0. 


C.  The  third  letter  of  the  alphabet.  ■  It 
was  used  among  the  Romans  to  denote  con- 
derdnation,  being  the  initial  letter  of  con- 
demno.     See  A. 

CABALLERIA.  In  Spanish  Law.  A 
quantity  of  land,  varying  in  extent  in  dif- 
ferent provinces.  In  those  parts  of  the 
United  States  which  formerly  belonged  to 
Spain,  it  is  a  lot  of  one  hundired  feet  front, 
two  hundred  feet  depth,  and  equivalent  to 
five  peouias.  2  White,  New  Recop.  49 ;  12 
Pet.  444,  n. ;  Escriche,  Dice.  Raz. 

CABINET.     Certain  officers  who,  taken 


collectively,  fdi-nl  a  council  or  advisory  board ; 
as  the  cabinet  of  the  president  of  the  United 
States,  which  is  composed  of  the  secretary  of 
state,  the  secretary  of  the  treasury,  the  secre- 
tary of  the  interior,  the  secretary  of  war,  the 
secretary  of  the  navy,  the  attorney-general, 
and  the  postmaster-general. 

3.  These  officers  are  the  advisers  of  the 
president.  They  are  also  the  heads  of  their 
respective  departments ;  and  by  the  constitu- 
tion (art.  2,  sec.  2j  the  president  may  require 
the  opinion  in  writing  of  these  officers  upon 
any  subject  relating  to  the  duties  of  thei* 
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respective  departments.  These  officers  re- 
Sipeotively  have,  under  different  acts  of  con- 
gress, the  power  of  appointing  many  inferior 
officers  charged  with  duties  relating  to  their 
departments.     See  Const,  art.  2,  sec.  2. 

The  cabinet  meets  frequently  at  the  execu- 
tive mansion,  by  direction  of  the  president, 
who  presides  over  its  deliberations  and  di- 
rects its  proceedings.  No  record  of  its  doings 
is  kept;  and  it  has,  as  a  body,  no  legal  au- 
thority. Its  action  is  advisory  merely ;  and 
the  president  and  heads  of  departments  in 
the  execution  of  their  official  duties  are  en- 
titled to  disregard  the  advice  of  the  cabinet 
and  take  the  responsibility  of  independent 
action. 

3.  In  England,  the  king,  under  its  consti- 
tution, is  irresponsible ;  or,  as  the  phrase  is, 
the  king  can  do  no  wrong.  The  real  responsi- 
bility of  government  in  that  country,  there- 
fore, rests  with  his  ministers,  who  constitute 
his  cabinet.  The  king  may  dismiss  his  min- 
isters if  they  do  not  possess  his  confidence ; 
^ut  they  are  seldom  dismissed  by  the  king. 
They  ordinarily  resign  when  they  cannot 
command  a  majority  in  favor  of  their  mea- 
sures in  the  house  of  commons. 

The  first  lord  of  the  treasury,  the  lord  chan- 
cellor, the  principal  secretaries  of  state,  and 
the  chancellor  of  the  exchequer,  are  always 
of  the  cabinet;  but  in  regard  to  the  other 
great  officers  of  state  the  practice  is  not  uni- 
form, as  at  times  they  hold  and  at  others  do 
not  hold  seats  in  the  cabinet.  The  British 
cabinet  usually  consists  of  from  ten  to  fifteen 
persons.  See  Knight's  Pol.  Diet,  title  Cab- 
inet. 

CACICAZGOS.  In  Spanish  Law. 
Lands  held  in  entail  by  the  caciques  in  In- 
dian villages  in  Spanish  America. 

CADASTRE.  The  official  statement  of 
the  quantity  and  value  of  real  property  in 
any  disti'ict,  made  for  the  purpose  of  justly 
apportioning  the  taxes  payable  on  such  pro- 
perty.    12  Pet.  428,  n. ;  3  Am.  St.  Pap.  679. 

CADERE  (Lat.).  To  faU ;  to  fail;  to 
end ;  to  terminate. 

The  word  was  generally  used  to  denote  the  ter- 
mination or  failure  of  a  writ,  action,  complaint,  or 
attempt :  as,  cadit  actio  (the  action  fails),  cadit  aaaiaa 
(the  assise  abates),  cadere  cauaa,  or  a  cauaa  (to  lose 
a  cause).  Abate  will  translate  cadere  as  often  as 
any  other  word,  the  general  signification  being,  as 
stated,  to  fail  or  cease.  Cadere  ab  actio' e  (literally, 
to  fall  from  an  action),  to  fail  in  an  action ;  cadere 
in  jiartem,  to  become  subject  to  a  division. 

To  become ;  to  be  changed  to ;  c(zdii  assisa 
in  jwratum  (the  assize  has  become  a  jury). 
Calvinus,  Lex. ;  Smith,  Lat.  Diet. 

CADET.  A  younger  brother.  One  trained 
for  the  army. 

CADI.     A  Turkish  civil  magistrate. 

CAD7CA  (Lat.  cadere,  to  fall). 

In  Civil  Law.  An  inheritance;  an  escheat; 
every  thing  which  falls  to  the  legal  heir  by 
descent. 

By  some  writers  iona  caduca  are  said  to  be  those 
to  which  no  heir  succeeds,  equivalent  to  escheats. 
DuCange. 


CSiTERORUM  (Lat.  of  the  rest). 

In  Practice.  Administration  granted  as 
to  the  residue  of  an  estate,  which  cannot  be 
administered  under  the  limited  power  already 
granted.  1  Williams,  Ex.  357  ;  2  Hagg.  62 ; 
3  Hagg.  Eccl.  382,  386  ;  4  Mann.  &  G.  398; 
1  Curt.  Bocl.  286. 

It  differs  from  administration  de  bonis  non  in 
this,  that  in  cseterorum  the  full  power  granted  is 
exercised  and  exhausted^  while  in  the  other  the 
power  is,  for  some  cause,  not  fully  exercised.  See 
Administration. 

CALEFAGIUM.  A  right  to  take  fuel 
yearly.     Blount. 

CALENDAR.     An  almanac. 

Julius  Csesar  ordained  that  the  Eoman  year 
should  consist  of  three  hundred  and  sixty-flve 
days,  except  every  fourth  year,  which  should  con- 
tain three  hundred  and  sixty-six, — the  additional 
day  to  be  recl^oned  by  counting  the  24th  day  of 
February  (which  was  the  6th  of  the  calends  of 
March)  twice.  See  Bissextile.  This  period  of 
time  exceeds  the  solar  year  by  eleven  minutes  oi 
thereabouts,  which  amounts  to  the  error  of  a  day 
in  about  one  hundred  and  thirty-one  years.  In 
1582  the  error  amounted  to  eleven  days  or  more, 
which  was  corrected  by  Pope  Gregory.  Out  of  this 
correction  grew  the  distinction  between  Old  and 
New  Style.  The  Gregorian  or  New  Style  was  in- 
troduced into  England  in  1752,  the  2d  day  of  Sep- 
tember (0.  S.)  of  that  year  being  reckoned  as  the 
14th  day  of  September  (N.  S.). 

In  Criminal  Law.  A  list  of  prisoners, 
containing  their  names,  the  time  when  they 
were  committed  and  by  whom,  and  the  cause 
of  their  commitments. 

CALIFORNIA.  One  of  the  new  states 
of  the  United  States  of  America. 

It  is  situated  on  the  coast  of  the  Pacific  Ocean, 
its  northern  boundary  being  the  forty-second  degree 
of  north  latitude,  and  its  southern  boundary  being 
the  division-line  between  the  United  States  and 
Mexico.  It  was  formerly  a  department  of  Mexico, 
and  was  acquired  by  the  United  States  by  conquest 
and  the  treaty  of  Guadalupe  Hidalgo  of  1848. 

Congress  not  having  provided  for  the  organiza- 
tion of  a  territorial  government  in  California,  Brevet 
Brigadier-General  Riley,  acting  as  civil  governor, 
on  the  3d  of  June,  1849,  issued  a  proclamation  re- 
commending the  election  of  delegates  to  a  conven- 
tion to  frame  a  state  constitution  or  a  plan  for  a 
territorial  government.  In  accordance  with  this 
recommendation,  the  people  elected  delegates  to  a 
convention  which  met  at  Monterey,  September  1, 
1849,  and  on  the  13th  of  October,  1849,  adopted  a 
constitution  for  the  state.  This  constitution,  with 
the  exception  of  a  change  as  to  the  mode  of  making 
amendments,  remains  unaltered  to  the  present  time. 
It  was  submitted  to  a  vote  of  the  people  on  the 
13th  of  November,  1849,  and  was  by  them  ratified. 
At  the  same  time  an  election  was  held  to  fill  the 
offices  of  governor  and  lieutenant-governor,  and 
for  members  of  the  legislature,  and  for  two  mem- 
bers of  congress.  The  legislature  chosen  under 
the  constitution  assembled  at  San  Jose  on  the  15th 
of  December,  1849,  and  in  a  few  days  thereafter 
two  United  States  senators  were  elected  and  the 
new  government  was  fully  organized.  From  that 
time  it  exercised  within  the  limits  of  the  state  an 
undisputed  authority.  In  March,  1850,  the  sena- 
tors and  representatives  submitted  to  congress  the 
constitution,  with  a  memorial  asking  the  admission 
of  the  state  into  the  American  Union. 

Si  On  the  9th  of  September,  1850,  congress  passed 
an  act  admitting  the  state  into  the  Union  on  an 
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equal  footing  with  the  original  states,  and  allowing 

her  two  representatives  in  congress  until  an  appor- 
tionment according  to  an  actual  enumeration  of  the 
inhabitants  of  the  United  States,  The  third  section 
of  the  aot  provides  for  the  admission,  upon  the  ex- 
press condition  that  the  people  of  the  state,  through 
their  legislation  or  otherwise,  shall  never  interfere 
with  the  primary  disposal  of  the  public  lands  within 
its  limits,  and  shall  not  pass  any  law  or  do  any  act 
whereby  the  title  of  the  United  States  to  any  right 
to  dispose  of  the  same  shall  be  impaired  or  ques- 
tioned; and  that  they  shall  never  lay  any  tax  or 
assessment  of  any  description  whatsoever  upon  the 
public  domain  of  the  United  States,  and  that  in  no 
case  shall  non-resident  proprietors  who  are  citizens 
of  the  United  States  be  taxed  higher  than  resi> 
dents ;  and  that  all  the  navigable  waters  within 
the  state  shall  be  common  highways,  and  forever 
free,  as  well  to  the  inhabitants  of  the  state  as  to 
the  citizens  of  the  United  States,  and  without  any 
tax,  impost,  or  duty  therefor. 

3>  Congress  passed  an  act,  March  3,  1851,  to  as- 
certain and  settle  the  private  land  claims  in  the 
state  of  California.  By  this  act  a  board  of  com- 
missioners was  created,  before  whom  every  person 
claiming  lands  in  California,  by  virtue  of  any  right 
or  title  derived  from  the  Spanish  or  Mexican  gov- 
ernments, was  required  to  present  his  claim,  to- 
gether with  such  documentary  evidence  and  tes- 
timony of  witnesses  as  he  relied  upon.  From  the 
decision  of  this  board  an  appeal  might  be  taken  to 
the  district  court  of  the  United  States  for  the  dis- 
trict in  which  the  land  was  situated.  Both  the 
board  and  the  court,  on  passing  on  the  validity  of 
any  claim,  were  required  to  be  governed  by  the 
treaty  of  Guadalupe  Hidalgo,  the  law  of  nations, 
the  laws,  usages,  and  customs  of  the  government 
from  which  the  claim  was  derived,  the  principles 
of  equity,  and  the  decisions  of  the  supreme  court 
of  the  United  States. 

4.  By  an  act  passed  on  the  28th  of  September, 
1860,  congress  declared  all  laws  of  the  United 
States,  not  locally  inapplicable,  in  force  within  the 
state  of  California;  created  two  district  courts,  di- 
viding the  state  into  two  judicial  districts,  the  line 
of  division  being  the  thirty-seventh  parallel  of 
north  latitude;  conferred  upon  each  of  the  district 
judges  the  same  jurisdiction  and  powers  which 
were  by  law  given  to  the  judge  of  the  southern 
district  of  New  York,  and,  in  addition  thereto,  in- 
vested the  two  district  courts  within  the  limits  of 
their  respective  districts  with  all  the  jurisdiction 
and  powers  in  all  civil  cases  then  exercised  by  the 
circuit  courts  of  the  United  States. 

This  jurisdiction  as  a  circuit  court  was  taken 
away  by  an  act  passed  by  congress  March  2,  1855, 
which  established  in  California  a  circuit  court  of 
the  United  States  for  the  districts  of  California,  and 
conferred  upon  it  the  ordinary  jurisdiction  of  such 
a  court,  both  original  and  appellate.  This  act  also 
gives  to  the  circuit  judge  the  right  and  power  to 
form  part  of  imd  preside  over  either  of  the  district 
courts  when  exercising  appellate  jurisdiction  over 
cases  brought  from  the  board  of  land  commis- 
sioners. 

5.  The  constitution  enjoins  upon  the  legislature 
the  creation  of  a  system  of  common  schools,  and 
devotes  to  their  support  the  proceeds  of  all  lands 
that  may  be  granted  by  the  United  States  for  the 
support  of  schools,  and  the  five  hundred  thousand 
acres  of  land  granted  to  the  new  states  under  the 
act  of  congress  distributing  the  proceeds  of  the 
public  lands  among  the  several  states,  and  the 
estates  of  all  deceased  persons  who  may  have  died 
without  leaving  any  will  or  heir. 

In  the  broadest  terms  it  secures  freedom  of  reli- 
gious opinion  and  the  liberty  of  speech  and  the 
press,  and  contains  provisions  that  no  person  shall 
be  imprisoned  for   debt  in   any  civil  action,   on 


mesne  or  final  process,  unless  in  cases  of  fraud,* 
that  foreigners  who  are  or  may  hereafter  become 
bond  fide  residents  of  the  state  shiill  enjoy  thff 
same  rights  in  respect  to  the  possession,  enjoy- 
ment, and  inheritance  of  property  as  native-born 
citizens;  that  slavery  and  involuntary  servitude, 
unless  for  the  punishment  of  crimes,  shall  never 
be  tolerated  in  the  state;  that  the  credit  of  the 
state  sball  not  in  any  manner  be  given  or  loaned 
to  or  in  aid  of  any  individual,  association,  or  cor- 
poration, nor  shall  the  state,  directly  or  indirectly, 
become  a  stockholder  in  any  association  or  corpo- 
ration; that  all  property,  both  real  and  personal, 
of  the  wife,  owned  or  claimed  by  her  before  mar- 
riage, and  that  acquired  afterwards  by  gift,  devise, 
or  descent,  shall  be  her  separate  property;  and 
laws  shall  be  passed  more  clearly  defining  the 
rights  of  the  wife  in  relation  as  well  to  her  sepa- 
rate property  as  to  that  held  in  common  with  hex 
husband.  Laws  are  also  to  be  passed  providing 
for  the  registration  of  the  wife's  separate  property ; 
that  a  certain  portion  of  the  homestead  and  other 
property  of  all  heads  of  families  shall  be  exempted 
from  forced  rate.  Under  the  latter  provision  the 
law  exempts  the  homestead  of  the  head  of  the 
family,  not  exceeding  in  value  the  sum  of  five 
thousand  dollars. 

6,  The  Legielative  Power  is  vested  in  a  senate 
and  assembly.  The  sessions  of  the  legislature  are 
annual,  and  commence  on  the  first  Monday  of 
January,  unless  convened  before  that  day  by  the 
governor.  The  senators  must  be  electors  of  the 
district  they  represent,  citizens  and  inhabitants  of 
the  state  one  year,  and  of  the  district  from  which 
they  are  chosen  six  months,  next  before  the  elec- 
tion. They  are  chosen  for  the  term  of  two  years. 
Their  number  is  to  be  not  less  than  one-half  that 
of  the  members  of  the  assembly;  and,  as  nearly  as 
possible,  one-half  of  the  whole  number  are  to  be 
elected  each  year.  The  lieutenant-governor  pre- 
sides over  the  senate,  but  has  only  a  casting  vote. 

Members  of  the  assembly  must  be  qualified  elect- 
ors of  their  counties. 

Tbey  are  chosen  annually. 

The  assembly  has  the  sole  power  of  impeach- 
ment; and  all  impeachments  are  tried  by  the 
senate.  The  governor,  lieutenant-governor,  secre- 
tary of  state,  comptroller,  treasurer,  attorney-gene- 
ral, justices  of  the  supreme  court,  and  judges  of 
the  district  court  are  liable  to  impeachment  for 
any  misdemeanor  in  office;  but  the  judgment  in 
t-uch  cases  extends  only  to  removal  from  oflBce  and 
disqualification  to  bold  any  office  of  honor,  trust, 
or  profit  under  the  state. 

Members  of  the  legislature  are  to  receive  a  com- 
pensation, to  be  fixed  by  law  and  paid  out  of  the 
public  treasury;  but  no  increase  of  compensation 
shall  take  effect  during  the  term, for  which  the 
members  of  either  house  shall  have  been  elected. 

7.  No  senator  or  member  of  assembly  can, 
during  the  term  for  which  be  was  elected,  be  ap- 
pointed to  any  civil  office  of  profit  under  the  state 
which  has  been  created  or  the  emoluments  of 
which  have  been  increased  during  his  term,  except 
such  offices  as  may  be  filled  by  election  by  the 
people. 

The  legislature  is  prohibited  from  granting  any 
divorce,  or  allowing  the  sale  of  lottery-tickets, 
from  granting  any  charter  for  banking  purposes, 
and  from  creating  any  corporation  by  special  act, 
except  for  municipal  purposes. 

In  respect  to  the  creation  of  debts,  the  constitu- 
tion provides  as  follows:  "'The  legislature  shall 
not,  in  any  manner,  create  any  debt  or  debts,  lia- 
bility or  liabilities,  which  shall  singly  or  in  the  ag- 
gregate, with  any  previous  debts  or  liabilities,  ex- 
ceed the  sum  of  three  hundred  thousand  dollars, 
except  in  case  of  war,  to  repel  invasion,  or  suppress 
insurrection,  unless  the  same  shall  be  authorized 
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by  law  for  some  single  object  or  work,  to  be  dis- 
tinctly specified  therein,  which  law  shall  provide 
ways  and  means,  exclusive  of  loans,  for  the  pay- 
ment of  the  interest  of  such  debt  or  liability  as  it 
falls  due,  and  also  to  pay  and  discharge  the  princi- 
pal of  such  debt  or  liability  within  twenty  years 
from  the  time  of  the  contracting  thereof,  and  shall 
be  irrepealable  until  the  principal  and  interest 
thereon  shall  be  paid  and  discharged;  but  no  such 
law  shall  take  effect  until  at  a  general  election  it 
shall  have  been  submitted  to  the  people  and  have 
received  a  majority  of  all  the  votes  cast  for  and 
against  it  at  such  election;  and  all  money  raised 
by  authority  of  such  law  shall  be  applied  only  to 
the  specific  object  therein  stated,  or  to  the  payment 
of  the  debt  thereby  created;  and  such  law  shall 
be  published  in  at  least  one  newspaper  in  each  judi- 
cial district,  if  one  be  published  therein,  through- 
out the  state,  for  three  months  next  preceding  the 
election  at  which  it  is  submitted  to  the  people/' 

The  Executive  Power, 

S.  The  Governor  is  elected  by  the  qualified  elect- 
ors, at  the  time  and  place  of  voting  for  members  of  the 
assembly;  and  his  term  of  office  is  two  years  from 
the  time  of  his  installation,  and  until  the  qualifica- 
tion of  his  successor.  No  person  is  eligible  to  the 
office  of  governor  who  has  not  been  a  citizen  of  the 
United  States  and  a  resident  of  the  state  two  years 
next  preceding  the  election,  and  attained  the  age 
of  twenty-five  years  at  the  time  of  his  election;  nor 
can  he  exercise  the  office  of  governor  if  he  holds 
any  office  under  the  United  States,  or  any  other 
office  under  the  state. 

In  case  of  the  impeachment  of  the  governor,  or 
his  removal  from  office,  death,  inability  to  discharge 
the  powers  and  duties  of  his  office,  resignation,  or 
absence  from  the  state,  the  powers  and  duties  of 
the  office  devolve  upon  the  lieutenant-governor  for 
the  residue  of  the  term,  or  until  the  disability  shall 
cease. 

He  is  the  commander-in-chief  of  the  militia;  is 
to  see  that  the  laws  are  -executed;  has  power  to 
call  out  the  militia  to  execute  the  laws,  suppress 
insurrections,  or  repel  invasions;  may  adjourn  the 
legislature  in  case  of  disagreement  between  the 
two  houses  on  the  subject,  and  has  a  qualified  veto 
upon  all  laws,  a  majority  of  two-thirds  of  each, 
house  being  required  to  pass  a  law  notwithstanding 
his  objections. 

The  Lieutenant-Governor  is  elected  at  the  same 
time  and  place,  for  the  same  term,  and  must  possess 
the  same  qualifications,  as  the  governor. 

The  Judicial  Power, 

9.  The  Supreme  Court  consists  of  a  chief  justice 
nnd  two  associate  justices,  any  two  of  whom  con- 
stitute a  quorum. 

The  justices  of  the  supreme  court  are  elected  at 
the  general  election,  by  the  qualified  electors  of  the 
state,  and  hold  their  offices  for  six  years  from  the 
Ist  of  January  after  their  election.  They  are  so 
classified  that  one  goes  out  of  office  every  two  years. 
The  senior  justice  in  commission  is  the  chief  jus- 
tice. 

This  court  has  appellate  jurisdiction  in  all  cases 
where  the  matter  in  dispute  exceeds  two  hundred 
dollars,  where  the  legality  of  any  tax,  toll,  im- 
post, or  municipal  fine,  is  in  question,  and  in  all 
criminal  cases  amounting  to  felony  on  questions  of 
law  alone. 

The  District  Courts  have  original  jurisdiction,  in 
law  and  equity,  in  all  civil  cases  whore  the  amount 
in  dispute  exceeds  two  hundred  dollars,  exclusive 
of  interest.  In  all  criminal  cases  not  otherwise 
provided  for,  and  in  ah  issues  of  fact  joined  in  the 
probate  courts,  their  jurisdiction  is  unlimited. 

The  state  is  divided  by  the  legislature  into  fifteen 
judicial  districts,  for  each  of  which  a  district  judge 


is  elected  by  the  electors  of  the  district  and  holds 
his  office  for  six  years. 

Three  terms  are  held  in  each  county  annually. 

10.  A  County  Court  is  held  in  each  county  each 
alternate  month,  by  a  judge  elected  by  the  people 
of  the  county  for  the  term  of  four  years.  This 
court  has  jurisdiction  of  appeals  from  justices', 
mayors',  and  recorders'  courts,  and  has  original 
jurisdiction  of  cases  of  mechanises'  lien,  of  process 
against  ships  where  the  voyages  are  partly  out  of 
the  state,  of  insolvency  proceedings,  and  to  remove 
or  abate  nuisances.  It  regulates  the  internal  police 
of  the  county,  has  the  supervision  of  roads,  bridges, 
etc.     Comp.  Laws,  744. 

The  Court  of  Sessions  is  composed  of  a  county 
judge  and  two  justices,  selected  by  the  justices  of 
the  county  from  their  number  as  associate  judges^ 
Terms  are  held  in  each  county  of  this  court  every 
second  month,  alternating  with  the  county  court.  It 
has  a  general  criminal  jurisdiction  in  cases  where 
a  fine  less  than  five  hundred  dollars  may  be  in- 
flicted, and,  in  San  Francisco,  over  all  crimes  for 
which  the  penalty  is  less  than  death. 

A  Probate  Court  is  held  by  the  county  judge  of 
each  county.  It  has  the  common  jurisdiction,  in- 
cluding care  of  the  estates  of  decedents,  guardian- 
ship of  orphans,  lunatics,  probate  of  wills,  and 
similar  matters.     Comp.  Laws,  74S. 

11.  The  Superior  Court  for  the  city  of  San  Fran- 
cisco is  composed  of  one  chief  and  two  associate 
justices,  elected  for  the  term  of  three  years  by  the 
voters  of  the  city.  Either  judge  may  hold  court, 
or  all  may  hold  at  the  same  time  in  difi'erent  places. 
Terms  are  to  be  held  monthly.  It  has  the  juris- 
diction generally  of  a  district  court  within  the  limits 
of  the  city  of  San  Francisco.  Laws  1850-53,  p. 
160;  Comp.  Laws,  743;  Laws  1S50,  p.  97. 

Recorders'  and  Mayors'  Courts  exist  in  the  various 
cities,  with  jurisdiction  over  offences  against  the 
city  laws. 

Justices  of  the  Pe&ce  are  elected,  two  or  more  in 
each  township,  by  the  voters  thereof,  for  the  term 
of  two  years.  They  have  a  limited  jurisdiction  in 
actions  to  recover  money,  foreclose  personal  mort- 
gages, or  enforce  liens  on  personal  property,  and  to 
recover  specific  property,  the  limit  being  two  hun- 
dred dollars  of  value. 

The  justices  of  the  supreme  court  and  district 
judges  are  ineligible  to  any  office  during  the  term 
for  which  they  are  elected. 

No  judicial  officer,  except  a  justice  of  the  peace, 
can  receive  to  his  own  use  any  fees  or  perquisites  of 
office.  The  justices  of  the  supreme  court  and  the  dis- 
trict and  county  judges  are  to  receive,  at  stated  times, 
a  compensation,  which  cannot  be  increased  nor  dimi- 
nished during  the  term  for  whieh  they  are  elected. 

Judges  cannot  charge  juries  with  respect  to  mat- 
ters of  fact,  but  may  state  the  testimony  and  de- 
clare the  law. 

CALLING    THE    PLAINTIFF.      In 

Practice.     A  formal  method  of  causing  a 
nou-suit  to  be  entered. 

When  a  plaintiff  perceives  that  he  has  not  given 
evidence  to  maintain  his  issue,  and  intends  to  be- 
come non-suited,  he  withdraw  shimself;  whereupon 
the  crier  is  ordered  to  call  the  plaintiff,  and  on  hi9 
failure  to  appear  he  becomes  non-suited.  The 
phrase  "  let  the  plaintiff  be  called,"  which  occurs  in 
some  of  the  earlier  state  reports,  is  to  be  explained 
by  reference  to  this  practice.  See  3  Sharswood, 
Blackst.  Comm.  376;  2  Carr.  &  P.  403;  5  Mass. 236: 
7  id.  257 ;  4  "Wash.  C.  C.  97. 

CALLING  TO  THE  BAR.  Conferring 
the  degree  or  dignity  of  barrister  upon  a  mem- 
ber of  the  inns  of  court.     Holthouse,  Diet, 

CALUMNI^JtrSJURANDUMfLat.) 

The  oath  against  calumny. 
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Both  parties  at  the  beginning  of  a  suit,  in  certain 
oases,  were  obliged  to  talce  an  oath  that  the  &uit 
WHS  commenced  in  good  faith  and  in  a  firm  be- 
lief that  they  had  a  good  cause.  Bell,  Diet.  The 
objeo't  was  to  prevent  vexatious  and  unnecessary 
suits.  It  was  especially  used  in  divorce  cases, 
though  of  little  practical  utility.  Bishop,  Marr.  & 
Biv.  §  353.  A  somewhat  similar  provision  is  to  be 
found  in  the  requirement  made  in  some  states  that 
the  defendant  shall  file  an  affidavit  of  merits. 

CALUMNIATORS.  In  Civil  Law. 
Persons  who  accuse  others,  ■whom  they  know 
to  be  innocent,  of  having  committed  crimes. 

CAMBIO.     Exchange. 

CAMBIPARTIA.     Champerty. 

CAMBIPARTICEPS.     A  champertor. 

CAMBIST.  A  person  skilled  in  ex- 
change ;  one  wlio  deals  or  trades  in  promis- 
sory notes  or  bills  of  exchange ;  a  broker. 

CAMBIUM.  Change;  exchange.  Ap- 
plied in  the  civil  law  to  exchange  of  lands,  as 
well  as  of  money  or  debts.     DuCange. 

Cambium  reaie  or  manuale  was  the  term  generally 
used  to  denote  the  technical  common-law  exchange 
of  lands;  cambium  locale,  mercantile,  or  trajectitium. 
Was  used  to  designate  the  modern  mercantile  con- 
tract of  exchange,  whereby  a  man  agrees,  in  consi- 
deration of  a  sum  of  money  paid  him  in  one  place, 
to  pay  a  like  sum  in  another  place.  Pothier,  de 
Change,  n.  12 ;  Story,  Bills,  §  2  ef  eeq. 

CAMERA  REGIS  (Lat.  the  chambers 
of  the  king).  A  term  formerly  applied  es- 
pecially to  harbors,  and  generally  to  all  the 
harbors  or  ports  of  the  kingdom.     Cowel. 

CAMERA  SCACCARII.  The  Ex- 
chequer Chamber.     Spelman,  Gloss. 

CAMERA  STELLATA.  The  Star 
Chamber. 

CAMERARIUS.  A  chamberlain;  a 
keeper  of  the  public  money;  a  treasurer. 
Spelman,  Gloss.  Oambellarms ;  1  Perr.  &  D. 
243. 

CAMINO.  In  Spanish  Law.  A  road 
or  highway.     Las  Partidas,  pt.  3,  tit.  2, 1.  6. 

CAMPARTUM.  A  part  or  portion  of 
a  larger  field  or  ground,  which  would  other- 
wise be  in  gross  or  in  common.     Champerty. 

CAMPERTUM.  A  cornfield;  a  field  of 
grain.     Cowel;  Whishaw. 

CAMPUS  (Lat.  a  field).  A  share  or  di- 
vision of  land ;  a  division  of  that  which  would 
otherwise  be  in  gross.  Champerty.  Blount; 
Cowel. 

CANADA.  The  name  of  one  of  the  Brit- 
ish possessions  in  North  America. 

The  eastern  part  of  Canada  Was  discovered  by 
Gaboto,  while  in  the  English  service,  in  1497 ;  but 
the  country  was  first  taken  aotual  possession  of 
by  the  French,  to  which  power  it  was  formally 
assigned  in  1632.  It  remained  in  French  posses- 
sion till  1759,  when  it  was  conquered  by  the  Brit- 
ish, to  whom  it  was  formally  cefled  by  the  treaty 
of  Paris,  February  10,  1763.  Canada  was  gov- 
erned as  one  province,  under  the  title  of  the  pro- 
vince of  Quebec,  until  the  year  1791,  when  the  two 
provinces  were  divided,  under  the  provisions  of  the 
act  of  31  Geo.  III.  c.  31.  In  the  year  1840,  under 
the  act  3  <fc  4  Vict.  c.  35,Hhe  two  provinces  were 
reunited,  and  continue  to  form  one  province. 


2.  The  first  frame  of  government  was  con- 
structed under  the  provisions  of  the  royal  procla- 
mation of  Oct.  7,  1763.  This  establi^hed,  among 
other  matters,  the  common  law  of  England  as  the 
law  of  the  province.  In  1775,  under  the  act  14 
Geo.  III.  c.  83,  the  provisions  of  this  proclama- 
tion, so  far  as  the  same  related  to  the  province  of 
Quebec  and  all  ordinances  made  by  the  governor 
and  council  relative  to  the  civil  government  and 
administration  of  justice  in  the  province,  were  re- 
pealed. The  criminal  law  of  England,  however, 
was  reserved  from  the  effect  of  this  repeal,  and, 
with  the  modifications  introduced  by  provincial 
statutes,  is  still  in  force.  Provision  was  expressly 
made  that  resort  should  be  had  to  Canadian  laws 
as  they  had  existed,  until  they  should  be  altered  by 
imperial  or  provincial  legislation,  for  the  determi- 
nation of  all  questions  relating  to  property  and 
civil  rights.  But  these  provisions  wei  e  not  to  apply 
to  lands  which  had  been  or  might  be  granted  by 
his  Majesty  in  free  and  common  socage.  For  the 
construction  given  to  the  clauses  containing  these 
provisions,  and  the  act  6  Geo.  IV.  c.  59,  limiting 
the  application  of  the  English  law  in  the  lower 
province  to  conveyances,  inheritances,  and  dower, 
see  1  Low.  C.  221 ;  2  id.  369 ;  3  id.  309  ;  8  id.  34. 

3.  By  a  series  of  enactments,  provisions  were 
made  for  changing  the  tenure  of  lands  from  the 
feudal  system  as  under  (he  French  law  into  a 
tenure  by  free  and  common  socage.  The  cbangd  , 
is  said  to  be  complete  in  the  upper  province,  but  is 
only  partially  so  in  the  lower. 

The  system -of  laws  and  of  administration  of 
justice  in  the  upper  province  is  substantially  that 
of  England,  while  in  the  lower  province  the  civil 
law,  though  much  modified  by  local  enactments 
and  approaching  to  the  common  law  in  many 
points,  is  the  basis  of  the  system  of  jurispru- 
dence. 

The  constitution  of  the  province  is  to  be  found 
in  the  various  acts  of  the  British  parliament,  the 
royal  commissions  and  instructions  to  the  gov- 
ernors, the  orders  in  council,  and  the  acts  of  the 
provincial  parliaments.  The  most  important  of  the 
acts  of  the  British  parliament  are  given  in  the  col- 
lection of  statutes  prepared  by  authority  and 
called  the  "  Consolidated  Laws."  Consult  Mills, 
Colonial  Constitutions,  and  stat.  14  Geo.  III.  c. 
83(1774);  18  Geo.  IIL  e.  12  (1778);  31  Geo.  IILc. 
31  (1791);  6  Geo.  IV.  c.  59;  3  A  4  Vict.  c.  35 
(1840);  11  Vict.  c.  56  (1848);  17  <fc  18  Vict.  c. 
118  (1864);  Prov.  Act  16  Vict.  cc.  152-154. 

4.  The  frame  of  government  is  modelled 
after  that  of  England,  the  power  being  vested 
in  a  governor,  who  represents  the  king,  a  par- 
liament, composed  of  two  bodies,  and  courts, 
which  are  entirely  distinct  in  the  two  pro^ 
vinces. 

Any  male  person  twenty-one  years  of  age, 
a  subject  of  her  Majesty  by  birth  or  naturali- 
zation, and  not  disqualified  by  law,  may  vote 
for  members  of  the  legislative  council  and 
assembly,  if  he  be  enrolled  on  the  last  assess- 
ment-roll, as  revised,  corrected,  and  in  force, 
as  owner,  tenant,  or  occupant  of  real  property 
of  the  assessed  value  of  three  hundred  dollars 
clear  of  incumbrances,  or  of  the  annual  clear 
value  of  thirty  dollars,  situated  within  the 
limits  of  the  town  or  city  for  municipal  pur- 
poses, or  as  possessed  of  property  to  the  clear 
value  of  two  hundred  dollars,  or  clear  annual 
value  of  twenty  dollars,  situated  within  the 
limits  of  any  township,  parish,  or  place  within 
the  limits  of  such  town  or  city  for  represent' 
ative,  but  not  for  municipal,  purposes;  or  if 
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enrolled  on  such  roll,  in  any  parish,  township, 
town,  village,  or  place  not  within  the  limits 
of  a  town  or  city  entitled  to  send  a  member 
to  the  legislative  assembly,  as  owner,  tenant, 
or  occupant  of  propirty  of  the  clear  assessed 
value  of  two  hundred  dollars,  or  the  clear 
annual  value  of  twenty  dollars,  situated  in 
the  district  in  which  such  town,  etc.  is 
included.  Judges  of  all  courts  holding  fixed 
sessions,  and  officers  of  such  courts,  as  sheriff's 
and  the  like,  under  a  penalty  of  two  thou- 
sand dollars,  officers  of  the  customs,  return- 
ing officers  of  elections,  and  all  who  have 
been  employed  by  any  candidate  in  assist- 
ing or  forwarding  his  election,  are  prohibited 
voting. 

5.  It  is  declared  that  the  free  exercise  and 
enjoyment  of  religious  profession  and  wor- 
ship without  discrimination  or  preference,  so 
that  the  same  be  not  made  an  excuse  for  acts 
of  licentiousness  or  a  justification  of  prac- 
tices inconsistent  with  the  peace  and  safety 
of  the  province,  is  by  the  constitution  and 
laws  of  this  province  allowed  to  all  her  Mar 
jesty's  subjects  within  the  same.  Consol. 
Can.  Laws,  857. 

The  Legislative  Power. 

The  legislative  council  is  composed  of  two 
classes  of  members.  One  class  is  of  those  who 
were  appointed  by  commission  from  the 
crown,  and  who  retain  the  office  for  life.  In 
addition  to  this  class,  who  were  all  appointed 
prior  to  July  14,  1856,  by  statute  of  this 
latter  date  the  council  is  to  consist  of  forty- 
eight  members,  elected  from  as  many  electoral 
districts,  twenty-four  of  which  are  in  the 
upper  and  twenty-four  in  the  lower  province, 
for  the  term  of  eight  years,  by  the  qualified 
electors.  The  order  of  elections  is  so  ar- 
ranged that  one-fourth  the  whole  number  go 
out  of  office  every  second  year. 

6.  A  councillor  must  be  a  British  subject 
by  birth  or  naturalization,  a  resident  in  Ca- 
nada, of  the  full  age  of  thirty  years.  He 
must  be  legally  or  equitably  seised  as  of  free- 
hold, for  his  own  use  and  benefit,  of  lands 
or  tenements  held  in  free  and  common  soc- 
age, or  in  fief,  francdllen,  or  roture,  in  the 
province,  of  the  value  of  eight  thousand  dol- 
lars over  and  above  all  debts,  charges,  and 
dues ;  and  in  case  of  the  elective  councillors 
such  lands  must  be  within  the  district  for 
which  they  are  respectively  elected.  Gene- 
rally, with  some  specified  exceptions,  no  per- 
son holding  an  office  of  profit  under  the  crown 
is  eligible  as  a  member  of  either  branch  of 
parliament.  No  person  may  be  a  member 
of  both  houses;  but  a  councillor  may  be 
speaker  of  the  assembly.  No  member  can 
take  his  seat  until  he  has  filed  a  declaration 
of  qualifications  and  taken  the  oath  of  alle- 
giance. 

This  council  constitutes  a  co-ordinate 
branch  of  the  legislative  authority,  with  a 
class  of  powers  resembling  those  of  the  Eng- 
lish house  of  peers  and  the  senates  of  the 
United  States  and  the  various  states. 

'%•  The  legislative  assembly  is  composed  of 


one  hundred  and  thirty  members,  elected  by 
the  qualified  electors  of  the  various  towns, 
cities,  counties,  or  ridings  which  constitute 
the  electoral  districts  into  which  the  province 
is  divided.  Sixty-five  members  are  returned 
from  each  province.  No  person  holding  an 
office  of  profit  under  the  crown,  with  a  lew  spe- 
cified exceptions,  is  eligible.  The  speaker  is 
appointed  by  the  governor  from  among  the 
members  of  the  council.  In  case  of  any  va- 
cancies arising  by  death  or  otherwise,  the 
governor  issues  a  warrant  to  the  clerk  of  the 
crown  in  chancery,  who  thereupon  issues  a 
writ  for  a  new  election. 

One  session  of  parliament  is  to  be  held  an- 
nually, so  that  twelve  months  shall  not  inter- 
vene between  the  close  of  one  session  and  the 
commencement  of  the  next.  Each  parlia- 
ment is  to  last  for  four  years,  unless  sooner 
prorogued,  and  no  longer.  No  parliament  is 
to  determine  by  demise  of  the  crown  merely. 

The  parliament  of  the  province  is  empowered  to 
make  laws  for  the  peace,  welfare,  and  good  govern- 
ment thereof)  and  all  such  laws  so  passed  and 
assented  to  by  her  Majesty,  or  her  heirs  and  suc- 
cessors, or  in  her  Majesty's  name  by  the  governor, 
lieutenant-governor,  or  person  administering  gov- 
ernment, are  declared  binding  to  all  intents  and 
purposes.  When  a  bill  has  passed  parliament,  it  is 
submitted  to  the  governor,  who,  in  his  discretion, 
•under  the  statute  and  his  private  instructions,  is 
to  declare  that  he  assents  or  withholds  his  assent 
in  her  Majesty's  name,  or  that  he  reserves  such  hill 
for  the  signification  of  her  Majesty's  pleasure.  A 
copy  of  each  bill  assented  or  reserved  is  transferred 
to  the  queen  in  council,  who  at  any  time  within  two 
years  may  disallow  the  bill,  and  the  disallowance, 
with  the  governor's  signification  to  parliament  or 
proclamation,  makes  the  bill  void  from  the  date  of 
the  signification.  No  bill  reserved  is  of  any  force 
till  proclamation,  or  speech,  or  message  to  parlia- 
ment by  the  governor  announces  the  assent  of  her 
Majesty  to  the  same.  If  such  assent  is  not  given 
within  two  years  from  the  day  the  bill  is  presented 
to  the  governor,  it  has  no  force  whatever. 

The  Executive  Power. 
8.  The  governor  is  appointed  by  the  crown, 
and  commissioned  under  the  great  seal.  The 
appointment  is  understood  to  last  for  six 
years,  unless  he  is  sooner  recalled.  His  com- 
mission, with  the  instructions  annexed,  form 
an  important  part  of  the  constitution  of  the 
province.  He  is  the  supreme  executive  power, 
and  represents  the  crown.  He  has  the  pre- 
rogative of  summoning,  adjourning,  pro- 
roguing, and  dissolving  all  legislative  assem- 
blies ;  of  veto  on  all  their  bills;  of  reprieving 
and  pardoning,  under  certain  restrictions;  of 
suspending  for  misconduct  all  officers,  civil, 
naval,  or  military,  in  the  province.  He  has 
the  appointment  to  many  salaried  offices,  it 
being  understood  that  all  under  three  hun- 
dred pounds  sterling  a  year  will  be  left  to 
him,  while  his  recommendations  are  generally 
followed  as  to  others.  He  is  custodian  of  the 
public  seal  of  the  colony.  Process  is  issued 
by  him  and  tested  in  his  name.  He  has  the 
general  superintendence  of  education.  The 
moneys  to  be  expended  for  the  public  service 
are  issued  under  his  warrant.  Mills,  Col. 
Const.  25. 
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The  governor  is  styled  the  "  Governor-Gene- 
ral of  British  North  America,  and  Captain- 
General  and  Governor-in-Chief  in  and  over 
the  Provinces  of  Canada,  Nova  Scotia,  New 
Brunswick,  and  the  island  of  Prince  Edward, 
and  Vice-Admiral  of  the  same/' 

9.  Tke  ExecttU'oe  Council  has  usually  consisted 
of  eleven  members,  inoluding  the  president,  secre- 
tary, inspector-general,  law  officers,  commissioners 
of  public  works,  and  other  ministers,  who  are 
deemed  '*  responsible"  to  the  people,  and  liable  to 
be  displaced  upon  vote  of  the  house  of  assembly. 

I>liitrict.  Guniicila  were  established  in  184:0,  com- 
posed of  representatives  of  a  certain  number  of 
townships,  elected  by  the  householders.  The  quali- 
fications of  a  district  councillor  are  property  to  the 
value  of  five  hundred  pounds  sterling.  These  coun- 
cils are  presided  over  by  wardens,  appointed  by  the 
crown.  They  meet  quarterly  for  the  management 
of  all  local  affairs. 

Tke  Judicial  Power. 
This  is  lod.5ed  in  two  distinct  systems  of  courts 
in  the  two  provinces.  That  in  the  upper  province 
is  modelled  quite  closely  upon  the  English  system, 
and  was  organized  mainly  under  the  acts  34  Geo. 
III.  c.  2,  and  12  Vict.  c.  63.  See  also  Consol.  Laws 
Upf  C.  31,  That  in  the  lower  province  is  organ- 
ized mainly  under  the  provincial  act  12  Vict.  cc. 
37-39.     See  Prov.  Laws  1849,  p.  245. 

In  Upper  Canada. 

10.  The  Court  of  Errors  and  Appeals  is  composed 
of  the  justices  of  the  courts  of  Queen's  Bench,  Com- 
mon Pleas,  and  Chancery,  with  such  additional 
members  as  the  governor  may  from  time  to  time 
appoint  from  among  the  retired  judges  of  these  su- 
perior courts.  It  is  presided  over  by  the  chief  jus- 
tice of  the  Queen's  Bench,  and,  in  his  absence,  by 
the  chief  justice  of  the  Commoa  Pleas.  Seven  mem- 
bers must  be  present  to  constitute  a  quorum.  It 
has  appellate  civil  and  criminal  jurisdiction  of  cases 
brought  from  the  three  superior  courts  in  Upper 
Canada.  It  holds  its  sessions  at  Toronto,  the  second 
Thursday  next  after  the  Hilary,  Easter,  and  Mich- 
aelmas terms,  and  may  adjourn  from  time  to  time 
to  me  it  again. 

The  Ounrt  of  Imp  eachmenta  consists  of  the  chief  jus- 
tices of  three  superior  courts,  viz.:  Queen's  Bench, 
Common  Pleas,  and  Chancery.     It  sits  at  Toronto. 

12(  The  Court  of  Qieeu's  Bench  consists  of  one 
chief  and  two  puisne  j  udges,  appointed  by  the  queen 
by  commission,  under  the  great  seal,  to  hold  office 
during  good  behavior,  subject  to  removal.  It  has, 
concurrently  with  the  Common  Pleas,  original  juris- 
diction ofall  civil  and  criminal  cases  at  law,  may  hold 
pleas  of  all  manner  of  actions  and  suits,  as  well  civil 
as  criminal,  which  arise  or  happen  in  the  province, 
and  is  to  determine  all  matters  of  law,  and,  by  aid 
of  ajury,  all  matters  of  fact,  as  fully  as  may  be  done 
by  the  court  of  Queen's  Bench,  Common  Pleas,  or 
Exchequer  in  England.  "Writs  are  to  issue  alter- 
nately from  each  court.  Four  terms  a  year  of  each 
court  are  to  be  held,  at  Toronto,  viz. :  Hilary  term, 
commencing  the  first  Monday  in  February;  Easter 
term,  the  third  Monday  in  May ;  Trinity  term,  the 
Monday  next  after  the  twenty-first  of  August;  and 
Michaelmas  term,  the  third  Monday  in  November. 
Trials  at  bar  may  be  had  as  of  right  where  the 
crown  is  interested,  and  in  other  cases  where  the 
court  think  proper,  and  a  time  is  to  be  appointed  for 
trial,  which  may  be  in  vacation. 

The  Court  of  Common  Pleas  consists  of  a  chief 
and  two  puisne  judges,  appointed  in  the  same  man- 
ner and  for  the  same  term  as  those  of  the  Queen's 
Bench.  Its  jurisdiction  is  concurrent  with  that  of 
the  Queen's  Bench. 

13.  A  Practice  Court  is  held  by  one  of  the  jus- 


tices of  the  above-described  courts,  setting  apart 
from  his  brethren,  for  deciding  all  questions  as  to 
adding  to  and  justifying  bail,  discharging  insidvent 
debturii,  administering  oaths,  and  hearing  and  de 
termining  matters  which  are  subjects  for  motions. 
Courtu  of  AnBixe  and  I^iei  Prius  are  held  in  va- 
cation, between  Hilary  and  Easter  and  between 
Trinity  and  Michaelmas  terms,  by  one  of  the  judges 
of  the  Queen's  Bench  or  Common  Pleas,  in  each 
county  or  union  of  counties,  with  or  without  commis- 
sions, as  the  governor  may  determine,  for  the  purpose 
of  trying  all  issues  of  fact  before  those:  courts  in 
actions  arising  in  the  district  in  which  the  court  is 
held.  In  the  union  of  counties  including  Toronto, 
the  court  is  held  three  times  a  year.  It  may  also  be 
held  by  some  one  of  the  barristers  of  the  court  by  re- 
quest of  the  judge,  or  by  commission  of  the  governor. 

14,  A  Court  of  Oyer  and  Terminer  and  O'eneral 
Gaol  Delivery  is  held  at  the  same  time  and  in  the 
same  manner  as  the  court  of  Assize  and  Nisi  Prius. 
Ko  associate  justices  are  required  to  be  present  at 
this  court.  A  special  commissiun  for  the  trial  of 
off'enders  is  to  be  issued  by  the  governor  when  he 
sees  fit. 

The  Court  of  Chancery  consists  of  one  chancellor 
and  two  vice-chancellors,  appointed  by  the  crown, 
by  commission,  to  hold  office  during  good  behavior, 
subject  to  removal  by  the  governor,  upon  address 
of  the  two  legislative  houses,  with  a  right  to  appeal 
to  the  queen  in  council.  It  has  the  same  general 
jurisdiction  as  the  court  of  Chancery  in  England 
in  cases  of  fraud,  accident,  or  mistake,  matters  re- 
lating to  trusts  and  fiduciary  relations  generally, 
to  stay  waste,  compel  specific  perfoimance  of  con- 
tracts, for  discovery  of  papers,  to  prevent  multi- 
plicity of  suits,  stay  proceeding's  at  law,  regulate 
letters  patent,  try  the  validity  of  wills,  grant  ali- 
mony, etc. 

Commissioners  are  appointed  by  the  chief  justice 
and  one  of  the  asrociate  judges  of  the  Queen's 
Bench  or  Common  Pleas,  or,  in  the  absence  of  the 
chief  from  the  province,  by  the  two  associate  jus- 
tices of  those  courts,  to  take  evidence,  which  is  to 
be  of  the  same  value  as  if  taken  in  open  court. 
They  are  also  to  take  acknowledgments  <  f  deer'f. 
wills,  etc.,  which  are  to  be  recorded  in  the  other 
province. 

15.  A  County  Court  sits  four  times  a  year  in  each 
county  or  union  of  counties.  It  consists  of  a  judge, 
or  a  judge  and  a  junior  judge,  appointed  by  the  gov- 
ernor from  among  the  barristers  of  five  years'  stand- 
ing, by  commission,  under  the  great  seal  of  the 
province,  to  hold  office  during  good  behavior,  sub- 
ject to  removal  by  the  governor,  with  the  assent 
of  the  Court  of  Impeachment.  It  has  jurisdiction 
over  personal  actions  where  the  debt  or  damages  do 
not  exceed  two  hundred  dollars,  actions  of  debt, 
covenant,  and  contract  to  the  amount  of  four  hun- 
dred dollars,  where  the  damages  have  been  liquid- 
ated by  the  parties  or  by  instrument  signed  by  the 
defendant,  on  bail  bonds  and  recognizances  to  any 
amount,  and  over  actions  brought  by  a  landlord  to 
recover  possession  where  the  tenant's  term  has  ex- 
pired, or  his  rent  is  in  arrear  sixty  days  or  more. 
It  has  no  jurisdiction  where  Ihe  title  to  land  ia 
brought  in  question,  where  the  validity  of  a  devise, 
bequest,  or  limitation  under  a  will  is  in  dispute,  or 
of  actions  for  libel,  slander,  criminal  conversation, 
or  seduction,  or  for  misbehavior  by  a  justice  of  the 
peace. 

The  Surrogate's  Court  is  held  by  the  senior  county 
judge,  who  is  surrogate,  ex  oficio,  in  his  county. 
There  are  four  terms  a  year.  It  has' jurisdiction  of 
the  probate  of  wills,  grant  of  letters  testamentary 
and  of  administration,  the  appointment  and  control 
of  guardians  for  minors,  lunatics,  etc.,  subject  to  a 
right  of  appeal  to  the  courr  of  Chancery. 
^  16.  A  Divisionary  Court  is  held  by  the  county 
judge  in  each  division,  of  which  there  are  to  be  not 
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]e9a  than  three  nor  more  than  tirelve  in  each  county. 
They  are  not  courts  of  record.  The  proceedings 
are  summary,  and  extend  to  all  personal  aetions 
where  the  debt  or  damages  claimed  are  not  over 
forty  dollars,  all  oases  of  debt,  account,  breach  of 
contract  or  covenant,  or  money  demand,  where  the 
amount  or  balance  claimed  does  not  exceed  one 
hundred  dollars.  The  exceptions  to  the  jurisdic- 
tion are  the  same  as  to  the  jurisdiction  of  the  county 
courts,  and,  in  addition,  actions  for  gambling  debts 
and  actions  on  undertakings  for  whieh  the  consi- 
deration is  liquor  drunk  in  taverns.  A  jury  may, 
in  certain  specified  cases,  be  demanded. 

Justices  of  tha  Peace  are  appointed  by  commis- 
sion by  the  crown,  and  for  certain  remote  districts 
by  the  governor.  They  must  have  a  property  of 
the  clear  value  of  twelve  hundred  dollars.  No  at- 
torney, solicitor,  or  proctor  in  any  court  inay  be  an 
attorney,  except  in  certain  specified  cases.  Their 
duties  refer  mainly  to  the  preservation  of  the 
peace,  and  the  arrest  and  commitinent  of  offehd- 
ers.    They  may  issue  search-warrants. 

In  Lower  Canada, 

IT.  The  Court  of  Qtieen's  Bench  consists  of  one 
chief  and  three  puisne  judges,  appointed  by  the 
queen  by  letters  patent  under  the  great  seal  of  the 
province.  The  justices  must  have  been  justices  of 
the  court  of  Queen's  Bench,  or  judges  of  the  supe- 
rior or  circuit  courts,  or  advocates  of  at  least  ten 
years'  standing.  They  must  reside  either  at  Quebec 
or  Montreal,  and  oue  at  least  in  each  city.  It 
exercises  jurisdictijn  as  a  court  of  errors  and  ap- 
peals, and  has  the  jurisdiction  of  the  old  provincial 
court  of  appeals.  Two  terms  are  held  annually  at 
Quebec  and  two  at  Montreal.  Threa  judges  consti- 
tute a  quorum,  and  three  must  concur  in  reversing 
any  judgment.  Whenever,  from  any  cause,  two  or 
more  justices  are  disqualified  or  absent  from  the 
province,  others  maybe  appointed  by  the  governor 
for  the  emergency  {ad  hoc).  Criminal  terms  are 
held  twice  a  year  in  each  of  the  seven  districts,  ex- 
cept Gaspe.     Prov.  Act  12  Vict.  c.  37. 

18.  T/ie  Superior  Court  consists  of  one  chief  and 
nine  pulsus  judges,  appointed  in  the  same  manner 
and  possessing  the  same  qualifications  as  the  jus- 
tices of  the  Queen's  Bench.*  This  court  has  ori- 
ginal civil  jurisdiction  throughout  Lower  Canada, 
with  full  power  and  authority  to  take  cognizance 
of,  hear,  try,  and  determine  in  the  first  instance, 
and  in  due  course  of  law,  all  civil  pleas,  causes, 
and  matters  whatsoever,  except  those  of  purely  ad- 
miralty jurisdiotion.  It  has  a  general  supervisory 
power  over  all  courts,  persons,  and  corporations 
except  the  Queen's  Bench.  Three  terms  of  the 
court  are  held  annually  in  each  of  the  larger  dis- 
tricts, by  not  less  than  two  nor  more  than  three 
judges;  and  two  constitute  a  quorum.  Sittings  to 
give  judgment  (en  delibSre)  are  held  the  first  two 
juridica,l  days  of  each  week,  except  in  August. 
Single  judges  may  hold  .sittings  in  vacation  for 
jury  trials.  A  jury  must  be  called  for  in  the  decla- 
ration, if  desired.  An  appeal  lies  to  the  Queen's 
Beuch.  In  GaspS,  Ottawa,  and  Kamomaska,  the 
powers  of  the  superior  court  are  exercised  by 
judges  of  the  circuit  court,  except  during  the  term 
of  the  superior  court  in  those  districts. 

19.  The  Circuit  Court  is  held  by  one  of  the  judges 
of  the  superior  or  one  of  the  judges  of  the  circuit 
court.  Of  the  latter  class  there  are  not  to  be  more 
than  nine  in  all,  and  in  case  of  vacancies  the  gov- 
ernor, in  his  discretion,  is  to  appoint  from  among 
the  advocates  of  five  years'  standing.  These  judges 
are  ex  officio  justices  of  the  peace  and  chairmen  of 
general  quarter  sessions. 

This  court  has  cognizance  of  all  civil  suits  for 
less  than  fifty  pounds,  and  where  the  amount  is 
not  over  fifteen  pounds  may  decide  in  a  summary 
manner,  and,  if  the  amount  be  not  over  five  shil- 


lings and  sixpence,  according  to  equity  and  good 
conscience.  A  jury  may  be  demanded  if  the  ques- 
tion refers  to  land;  and  the  defendant  may  in  such 
case  evoke  the  cause  to  the  superior  court.  This 
court  may  issue  writs  of  habeas  corpus,  and  hear 
and  determine  the  same.  Three  or  more  terms  of 
this  court  are  held  annually  in  each  circuit,  of 
which  there  are  several  in  each  judicial  district. 

In  the  province  of  Gaepl  the  superior  court  has 
the  criminal  jurisdiction  of  the  court  of  Queen's 
Bench.  The  court  for  this  purpose  may  be  held 
by  the  number  of  superior  and  circuit  judges 
necessary  to  make  a  quorum,  of  whom  not  more 
than  two  are  to  be  circuit  judges. 

The  Court  of  General  or  Quarter  Sessions  may  be 
held  by  any  circuit  judge  or  two  justices  of  the 
peacey  of  whom  he  shall  be  one,  or  by  two  or  more 
justices  of  the  peace  in  his  absence.  Two  terms 
are  held  annually,  and  in  Quebec,  Montreal;  and 
Three  Rivers  four. 

20.  The  Notaries  of  the  province  are  incorporated 
into  boards,  with  presidents  and  other  officers,  and 
power  to  admit  and  control  the  conduct  of  mem- 
bers. Their  powers  and  duties  are  subtantially 
those  of  the  French  notaries.  Each  of  them  is  to 
number  all  deeds  passed  by  him,  and  take  and 
preserve  full  notes  of  the  same;  and  his  rejietlory, 
minutes,  and  index  are  to  be  transmitted  to  thS 
board  of  notaries  at  his  death,  interdiction,  or  re- 
moval from  ofiice  or  the  province. 

A  Vice- Admiralty  Court  exists  in  each  proVincfe, 
held  by  an  admiralty  judge.  It  has  the  jurisdic- 
tion of  the  Bnglish  courts  of  admiralty. 

CANAL.  An  artificial  cut  or  trench  in 
the  earth,  for  conducting  and  confining  water 
to  be  used  for  transportation. 

2.  Public  canals  originate  under  statutes 
and  charters  enacted  to  authorize  their  con- 
struction and  to  protect  and  regulate  their 
use.  They  are  in  this  country  constructed 
and  managed  either  by  the  state  itself,  act- 
ing through  the  agency  of  commissioners,  or 
by  companies  incorporated  for  the  purpose. 
These  commissioners  and  companies  are 
armed  with  authority  to  appropriate  private 
property  for  the  construction  of  their  canals, 
in  exercising  which  they  are  bound  to  a  strict 
compliance  with  the  statutes  by  which  it  is 
conferred.  Where  private  property  is  thus 
taken,  it  must  be  paid  for  in  gold  and  silver. 
8  Blackf.  Ind.  246.  Such  payment  need  not 
precede  or  be  cotemporaneous  with  the  tak- 
ing, 20  Johns.  N.  Y.  735;  4  Zabr.  N.J.  587; 
8  Blackf.  Ind.  266 ;  though,  if  postponed,  the 
proprietor  of  the  land  taken  is  entitled  to  in- 
terest. 5  Den.  N.  Y.  401 ;  1  Md.  Ch.  Dec; 
248.  The  following  cases  relate  to  the  rules 
to  be  observed  in  estimating  the  amount  of 
damage  to  be'  awarded  for  private  property 
taken  or  injured  by  the  construction  of  canals. 
7  Blackf.  Ind.  209 ;  5  id.  384-543 ;  6  id.  488 ;  1 
Watts  &  S.  Penn.  346;  1  Penn.  St.  462;  15 
Barb.  N.  Y.  457,  627 ;  24  id.  362 ;  4  Wend.  N. 
Y.  647;  1  Spenc.  N.  J.  249;  14  Conn.  146 ;  16 
id.  98 ;  1  Sueed,  Tenn.  239 ;  1  Sumn.  C.  C.  46. 

3.  After  the  appropriation  of  land  for  a 
canal,  duly  made  under  statute  authority, 
though  the  title  remains  in  the  original  owner 
until  he  is  paid  therefor,  he  cannot  sustaia 
an  action  against  the  party  taking  the  samd 
for  any  iniury  thereto.  19  Barb.  N.  Y.  263, 
370;  4  Wend.  N.  Y.  647;  20  Johns.  N.  Y. 
735  ;  7  Johns.  Ch.  N.  Y.  314;    19  Penn.  St. 
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456.  But  if  there  be  a  deviation  from  the 
statute  authority,  the  statute  is  no  protection 
against  su,it8  by  persons  injured  by  such  de- 
viation. 4  Den.  N.  Y.  356 ;  26  Wend.  N.  Y. 
485;  1  Sumn.  C.  C.  46;  2  Dow.  519;  Coop. 
Ch.  77.  Appraisers  appointed  to  assess  dam- 
ages for  land  taken  (lave  no  authority  to 
entertain  claims  not  presented  in  the  mode 
and  within  the  time  prescribed  by  statute. 
9Barb.  N.Y.498;  11  N.  Y.  314.  But  though 
a  special  remedy  for  damages  be  given  by  a 
statute  authorizing  the  construction  ot  a 
canal,  the  party  injured  thereby  is  not  barred 
of  his  common-law  action.  24  Barb.  N.  Y. 
159  ;  5  Cow.  N.  Y.  163 ;  16  Conn.  98.  But 
see,  to  the  contrary,  12  Ma^s.  466  ;  1  N.  PI. 
339.  The  legislature  have  the  exclusive 
power  to  determine  when  land  may  be  taken 
for  a  canal  or  other  public  use,  and  the  courts 
cannot  review  their  determination  in  that  re- 
spect.   9  Barb.  N.  Y.  350  ;  8  Blackf.  Ind.  266. 

4:.  In  navigating  canals,  it  is  the  duty  of 
the  canal-boats  to  exercise  due  care  in  avoid- 
ing collisions,  and  in  aflfording  each  other 
mutual  accommodation;  and  for  any  injury 
resulting  from  the  neglect  of  such  care  the 
proprietors  of  the  boats  are  liable  in  damages. 
19  Wend.  N.  Y.  399 ;  8  id.  469 ;  6  Cow.  N.  Y. 
698  ;  1  Pann.  St.  44.  The  proprietors  of  the 
canal  will  be  liable  for  any  injury  to  canal- 
boats  occasioned  by  a  neglect  on  their  part 
to  keep  the  canal  in  proper  repair  and  tree 
from  obstructions.  7  Mass.  189 ;  7  Mete. 
Mass.  276 :  13  Gratt.  Va.  541 ;  8  Dan.  Ky. 
161 ;  7  Ind.  462 ;  20  Barb.  N.  Y.  620 ;  4  Kill. 
N.  Y.  630 ;  11  Ad.  &  E.  223.  In  regard  to  the 
right  of  the  proprietors  of  canals  to  tolls,  the 
rule  is  tljat  they  are  only  entitled  to  take 
them  as  authorized  by  statute,  and  that  any 
ambiguity  in  the  terms  of  the  statute  must 
operate  in  favor  of  the  public.  2  Barnew. 
&  Ad.  792j  2  id.  58;  2  Mann.  &  G.  134; 
9  How.  172 ;  6  Cow.  N.  Y.  567 ;  21  Penn.  St. 
131.  For  other  cases  relating  to  various 
points  arising  under  statutes  in  regard  to 
canals,  see  8  Blackf.  Ind.  352;  12  Mass. 
403;  7  B.  Monr.  Ky.  160;  4  Zabr.  N.  J.  62, 
555;  11  Penn.  202;  2  id.  217;  1  Binn.  Penn. 
70;  1  Gill,  Md.  222;  6  Watts  &  S.  Penn. 
560 ;  17  Barb.  N.  Y.  193  ;  19  U.  657 ;  25 
Wend.  N.  Y.  692.     See  Railway. 

CANCELLARIA.  Chancery ;  the  court 
of  chancery.  Curia  cancellaria  is  also  used 
in  the  same  sense.  See  4  Blackstone,  Comm. 
46;  Cowel. 

CANCBLLARIUS.  A  chancellor.  A 
janitor,  or  one  who  stood  at  the  door  of  the 
court  and  was  accustomed  to  carry  out  the 
commands  of  the  judges.  A  scribe.  A  no- 
tary.    DuCange. 

2.  It  was  under  the  r«ign  of  tha  Merovingian 
kings  that  the  cancellarii  first  ohtained  the  dignity 
corresponding  with  that  of  the  English  chancellor, 
and  became  keepers  of  the  king's  seal.  DuCange. 
In  ecclesiastical  matters  it  was  the  duty  of  the 
canceHariuB  to  take  charge  of  all  matters  relating 
to  the  books  of  the.  church, — acting  as  librarian; 
to  *correot  the  laws,  comparing  the  various  read- 
ings, and  also  to  take  charge,  of  the  seal  of  the 


church,  affixing  it  when  necessary  in  the  business 
of  the  church. 

In  this  latter  sense  only  of  keeper  of  the  seal 
the  word  chancellor,  derived  hence,  seems  to  have 
been  used  in  the  English  law.  4  Bluckst.  Comm. 
46.  It  is  said  by  Ingulphus  that  Edward  the  Elder 
appointed  Torqualel  his  chancellor,  so  that  what- 
ever business  of  the  king,  spiritual  or  temporal,  re- 
quired a  decision  should  be  decided  by  his  advice 
and  decree,  and,  being  so  decided,  the  decree  should 
be  held  irrevocable.     Spence,  Eq.  Jur.  78,  n. 

3.  The  origin  of  the  word  has  been  much  dis- 
puted; but  it  seems  probable  that  the  meaning  as- 
signed by  DuCange  is  correct,  who  says  that  the 
cancellarii  were  originally  the  keepers  of  the  gate 
of  the  king's  tribunal  and  who  carried  out  the 
command."  of  the  judges.  In  the  civil  law  their 
duties  were  very  various,  giving  rise  to  a  great 
variety  of  names,  as  notayiusf  a  notis,  abaciiSf  seere- 
tariuBf  a  aecietis,  a  cancellin,  a  reepnnsiSf  generally 
derived  from  their  duties  ns  keepers  and  currectors 
of  the  statutes  and  decisions  of  the  tribunals. 

The  transition  from  keeper  of  the  seal  of  the 
church  to  keeper  of  the  king's  seal  would  be  natural 
and  easy  in  an  age  when  the  clergy  were  the  only 
persona  of  education  sufficient  to  read  the  docu- 
ments to  which  the  seal  was  to  be  appended.  And 
this  latter  sense  is  the  one  which  has  remained  and 
been  perpetuated  in  the  English  word  Chancellor. 
See  DuCange;  Spelman,  Gloss.;  Spence,  Eq.  Jur. 
78 ;  4  Blackstone,  Comm.  46. 

CANCELLATION.  The  act  of  cross- 
ing out  a  writing.  The  manual  operation  of 
tearing  or  destroying  a  written  instrument. 

1  Eq.  Cas.  Abr.  409 ;  Roberts,  Wills,  367,  n. 
Cancelling  a  will,  animo  rivocandi,  is  a  re' 

vocation  ;  and  the  destructic  n  or  obliteration 
need  not  be  complete,  3  Barnew.  &  Aid.  489  ; 

2  W.  Blackst.  1043  :  4  Mass.  462  ;  2  Nott  & 
M'C.  So.  C.  472;  5  Conn.  168;  4  Serg.  &  B. 
Penn.  567  ;  but  must  be  by  the  testator  or  in 
his  presence  and  by  his  direction  and  consent 
1  Greenleaf,  Ev.  ^  273  ;  1  Jarman,  Wills,  Per- 
kins ed.  0.  7,  §  2,  n.  It  must  be  done  animo 
revocandi;  and  evidence  is  admissible  to  show 
with  what  intention  the  act  was  done.  7 
Johns.  N.  Y.  394 ;  4  Wend.  N.  Y.  474,  485  ; 
9  Mass.  307 ;  4  Conn.  550 ;  5  id.  262 ;  8  Vt. 
373  ;  1  N.  H.  1 ;  4  id.  191 ;  2  Dall.  Penn. 
266;  4  Serg.  &  R.  Penn.  297;  3  Hen.  &  M. 
Va.  502 ;  1  Harr.  &  M'H.  Md.  162 ;  4  Kent, 
Comm.  531. 

As  to  the  effect  of  cancelling  an  unrecorded 
deed,  see  Gilbert,  Ev.  109 ;  Greenleaf,  Ev.  § 
265  ;  1  Me.  78  ;  10  Mass.  403  ;  11  id.  337  ; 
9  Pick.  Mass.  105  ;  4  N.  H.  191 ;  2  Johns. 
N.  Y.  87  ;  4  Conn.  450 ;  5  id.  86,  262  ;  4  Yerg. 
Tenn.  375.  And  see,  generally,  on  this  sub- 
ject, 4  Bouvier,  Inst.  §^  3917-3922;  Jarman; 
Roberts  on  Wills ;  Gilbert ;  Greenleaf  on 
Evidence;  4  Kent,  Comm.  531. 

CANDIDATE  (Lat.  candidus,  white. 
Said  to  be  from  the  custom  of  Roman  candi- 
dates to  clothe  themselves  in  a  white  tunic). 

One  who  offers  himself,  or  is  offered  by 
others,  for  an  office. 

CANON.  In  Ecclesiastical  Law.  A 
prebendary,  or  member  of  a  chapter.  All 
members  of  chapters  except  deans  are  now 
to  be  entitled  canonn,  in  England.  3  Stephen, 
Comm.  67,  n.;  1  Blapkstone,  Comm.  382, 

CANON  LA'W.     A  body  of  eoclesiasti- 
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cal  law,  which  originated  in  the  church  of 
Rome,  relating  to  matters  of  which  that 
church  has  or  claims  jurisdiction. 

2.  A  canon  is  a  rule  of  doctrine  or  of  discipline, 
and  is  the  term  generally  applied  to  designate  the 
ordinances  of  eounoila  and  decrees  of  popes.  The 
position  which  the  canon  law  obtains  beyond  the 
papal  dominions  depends  on  the  extent  to  which 
it  is  8.anctioned  or  permitted  by  the  government 
of  each  country ;  and  hence  the  system  of  canon 
law  as  it  is  administered  in  different  countries 
varies  somewhat. 

Though  this  system  of  law  is  of  primary  import- 
ance in  Catholic  countries  alone,  it  still  maintains 
great  influence  and  transmits  many  of  its  peculiar 
regulations  down  through  the  jurisprudence  of 
Protestant  countries  which  were  formerly  Catholic. 
Thus,  the  canon  law  has  been  a  distinct  branch  of 
the  profession  in  the  ecclesiastical  courts  of  Eng- 
land for  several  centuries;  but  the  recent  modifica- 
tions of  the  jurisdiction  of  those  courts  have  done 
much  to  reduce  its  independent  importance. 

3.  The  Corpus  Juris  Canonici  is  drawn  from 
various  sources, — the  opinions  of  the  ancient  fathers 
of  the  church,  the  decrees  of  councils,  and  the  de- 
cretal epistles  and  bulls  of  the  holy  see,  together 
with  the  maxims  of  the  civil  law  and  the  teachings 
of  the  Scriptures.  These  sources  were  first  drawn 
upon  for  a  regular  ecclesiastical  system  about  the 
time  of  Pope  Alexander  III.,  in  the  middle  of  the 
twelfth  century,  when  one  Gratian,  an  Italian 
monk,  animated  by  the  discovery  of  Justinian's 
Pandects,  collected  the  ecclesiastical  constitutions 
also  int)  some  method  in  three  books,  which  he  en- 
titled Concordia  Discordantium  Canonum.  These 
are  generally  known  as  Decretam  Gratiani, 

4.  The  subsequent  papal  decrees  to  the  time  of 
the  pontificate  of  G-regory  IX.  were  collected  in 
much  the  same  method,  under  the  auspices  of  that 
pope,  about  the  year  1230,  in  five  books,  entitled 
Dscretalia  Gregorii  Noni.  A  sixth  book  was  added 
by  Boniface  VIII.,  about  the  year  1293,  which  is 
called  Sffxtna  Decretatium,  The  Clementine  Consti- 
tution, or  decrees  of  Clement  V.,  were  in  like  manner 
authenticated  in  1317  by  his  successor,  John  XXII., 
who  also  published  twenty  constitutions  of  his  own, 
called  the  Extravagnntea  Joannis,  so  called  because 
they  were  in  addition  to,  or  beyond  the  boundary 
of,  the  former  collections,  as  the  additions  to  the 
civil  law  were  called  Novels.  To  these  have  since 
been  added  some  decrees  of  later  popes,  down  to  the 
time  of  Sixtus  IV.,  in  five  books,  called  Extrava- 
gantea  commimea.  And  all  these  together — Gratian's 
Decrees,  Gregory's  Decretals,  the  Sixth  Decretals, 
the  Clementine  Constitutions,  and  the  Extravagants 
of  John  and  his  successors — -form  the  Corpus  Juris 
Canonic!,  or  body  of  the  Roman  canonlaw.  1  Black- 
stone,  Comm.  82 ;  EncyclopSdie,  Droit  Canonique, 
Droit  Public  EcclSaiaitique ;  Diet,  de  Jur.  Droit 
Canonique;  Erskine,  Inst.  b.  1.  t.  1.  s.  10.  See,  in 
general,  Ayliffe,  Par.  Jur.  Can.  Ang. ;  Shelford,  Marr. 
&  D.  19;  Preface  to  Burn,  Bccl.  Law,  Tyrwhitt  ed. 
22  ;  Hale,  Civ.  L.  26-29;  Bell's  Case  of  a  Putative 
Marriage,  203;  Diet,  du  Droit  Canonique;  Stair, 
Inst.  b.  1.  t.  1.  7. 

CANONRY.  An  ecclesiastical  benefice 
attaching  to  the  ofSce  of  canon.  Holthouse, 
Diet. 

CANTRBD.  A  hundred  ;  a  district  con- 
taining a  hundred  villages.  Used  in  Wales 
in  the  same  sense  as  hundred  in  England. 
Cowel ;  Termes  de  la  Ley. 

CANVASS.  The  act  of  examining  the 
returns  of  votes  for  a  public  officer.  This 
duty  is  usually  intrusted  to  certain  officers 
of  a  state,  district,  or  county,  who  constitute 


a  board  of  canvassers.  The  determination 
of  the  board  of  canvassers  of  the  persons 
elected  to  an  office  is  primd  facie  evidence 
only  of  their  election.  A  party  may  go 
behind  the  canvass  to  the  ballots,  to  show  the 
number  of  votes  cast  for  him.  The  duties 
of  the  canvassers  are  wholly  ministerial.  8 
Cow.  N.  Y.  102  ;  20  Wend.  M.  Y.  14 ;  1  Dougl. 
Mich.  59  ;  1  Mich.  362  ;  15  111.  492. 

CAPACITY,.  Ability,  power,  qualifica- 
tion, or  competency  of  persons,  natural  or 
artificial,  for  the  performance  of  civil  acts 
depending  on  their  state  or  condition  as  de- 
fined or  fixed  by  law  ;  as,  the  capacity  to  de- 
vise, to  bequeath,  to  grant  or  convey  lands; 
or  to  take  and  hold  lands ;  to  make  a  con- 
tract, and  the  like.  2  Comyns,  Dig.  294; 
Dane,  Abr. 

CAP  AX  DOLI  (Lat.  capable  of  commit- 
ting crime).  The  condition  of  one  who  has 
sufficient  mind  and  understanding  to  be  made 
responsible  for  his  actions.  See  Discretion. 
CAPE.  A  judicial  writ  touching  a  plea 
of  lands  and  tenements.  The  writs  which 
bear  this  name  are  of  two  kinds, — namely, 
cape  magnum,  or  grand  cape,  and  cape  par- 
vum,  or  petit  cape.  The  petit  cape  is  so 
called  not  so  much  on  account  of  the  small- 
ness  of  the  writ  as  of  the  letter.  Fleta,  1.  6, 
c.  55,  g  40.  For  the  difference  between  the 
form  and  the  use  of  these  writs,  see  2  AVms. 
Saund.  45  c,  d;  Fleta,  1.  6,  c.  55,  g  40. 

CAPERS.  Vessels  of  war  owned  by 
private  persons,  and  different  from  ordinary 
privateers  only  in  size,  being  smaller. 
Beawes,  Lex  Merc.  230. 

CAPIAS  (Lat.  rapere,  to  take;  capias, 
that  you  take).  In  Practice.  A  writ  direct- 
ing the  sheriff  to  take  the  person  of  the  de- 
fendant into  custody. 

It  is  a  judicial  writ,  and  issued  originally  only  to 
enforce  compliance  with  the  summons  of  an  original 
writ  or  with  some  judgment  or  decree  of  the  court. 
It  was  originally  issuable  as  a  part  of  the  original 
process  in  a  suit  only  in  case  of  injuries  committed 
by  force  or  with  fraud,  but  was  much  extended 
by  statutes.  See  Arrest;  Bail.  Being  the  first 
word  of  distinctive  significance  in  the  writ,  when 
writs  were  framed  in  Latin,  it  came  to  denote  the 
whole  class  of  writs  by  which  a  defendant's  person 
was  to  be  arrested.  It  was  issuable  either  by  the 
court  of  Common  Pleas  or  King's  Bench,  and  bore 
the  seal  of  the  court. 

Consult  Sellon,  Practice,  Introd.;  Spence, 
Eq.  Jur. ;  Bail  ;  Bkeve  ;  Arrest  ;  3  Bouvier, 
Inst.  n.  2794. 

CAPIAS  AD  AUDIENDUM  JU- 
DICIUM. In  Practice.  A  writ  issued, 
in  a  case  of  misdemeanor,  after  the  defend- 
ant has  appeared  and  is  found  guilty,  to 
bring  him  to  judgment  if  he  is  not  present 
when  called.  4  Sharswood,  Blackst.  Comm. 
368. 

CAPIAS  AD  COMPUTANDUM.  In 
Practice.  A  writ  which  issued  in  the  action 
of  account  render  upon  the  judgment  quod 
computet,  when  the  defendant  refused  to  ap- 
pear in  his  proper  person  before  the  audi- 
tors and  enter  into  his  account. 
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According  to  the  ancient  practice,  the  defendant 
might,  after  arrest  upon  this  process,  be  delivered 
on  mainprize,  or,  in  default  of  finding  mainpernors, 
was  committed  to  the  Fleet  prison,  where  the  auditors 
attended  upon  him  to  hear  and  receive  his  account. 
The  writ  is  now  disused. 

Consult  Thesaurus  Brevium,  38,  39,  40 ; 
Coke,  Entries,  46,  47 ;  Rastell,  Entries,  14  6, 
15. 

CAPIAS  PRO  PINE.  In  Practice. 
A  writ  which  issued  against  a  defendant  who 
had  been  fined  and  did  not  discharge  the  fine 
according  to  the  judgment. 

The  object  of  the  writ  was  to  arrest  a  defendant 
against  whom  a  plaintiff  had  obtained  judgment, 
and  detain  him  until  he  paid  to  the  king  the  fine 
for  the  public  misdemeanor,  coupled  with  the  remedy 
for  the  private  injury  sustained,  in  all  cases  of  forci- 
ble torts,  11  Coke,  43;  5  Mod.  285;  falsehood  in 
denying  one's  own  deed.  Coke,  Litt.  131 ;  8  Coke, 
60;  unjustly  claiming  property  in  replevin,  or  con- 
tempt by  disobeying  the  command  of  the  king's 
writ  or  the  express  prohibition  of  any  stature, 
8  Coke,  00.  It  is  now  abolished.  3  Sharswood, 
Blaokst.  Comm.  393. 

CAPIAS     AD     RESPONDENDUM. 

In  Practice.  A  writ  commanding  the  offi- 
cer to  whom  it  is  directed  "to  take  the  body 
of  the  defendant  and  keep  the  same  to  answer 
the  plaintiff,"  etc. 

This  is  the  writ  of  capias  which  is  generally  in- 
tended by  the  use  of  the  word  capias,  and  was  for- 
merly a  writ  of  great  importance.  For  some  ac- 
count of  its  use  and  value,  see  Arrest;  Bail. 

According  to  the  course  of  the  practice  at 
common  law,  the  writ  bears  teste,  in  the 
name  of  the  chief  justice,  or  presiding  judge 
of  the  court,  on  some  day  in  term-time,  when 
the  judge  is  supposed  to  be  present,  not  being 
Sunday,  and  is  made  returnable  on  a  regular 
return  day. 

If  I  he  writ  has  been  served  and  the  defend- 
ant does  not  give  bail,  but  remains  in  custody, 
it  is  returned  C.  C.  (cepi  corpus) ;  if  he  have 
given  bail,  it  is  returned  C.  C.  B.  B.  [cepi 
corpus,  bail  bond) ;  if  the  defendant's  appear- 
ance have  been  accepted,  the  return  is,  "  C. 
C,  and  defendant's  appearance  accepted." 
See  1  Archbold,  Pract.  (j7. 

CAPIAS  AD  SATISFACIENDUM. 
In  Practice.  .  *  writ  directed  to  the  sherifi'  or 
coroner,  comma.^ding  him  to  take  the  person 
therein  named  and  him  safely  keep  so  that  he 
may  have  his  body  in  court  on  the  return  day 
of  the  writ,  to  satisfy  [ad  satisfaciendum)  the 
party  who  has  recovered  judgment  against 
him. 

It  is  a  writ  of  execution  issued  after  judgment,  and 
might  have  been  issued  against  a  plaintiff  ngainst 
whom  judgment  was  obtained  for  costs,  as  well  as 
against  the  defendant  in  a  personal  action.  As  a 
rule  at  common  law  it  lay  in  all  cases  where  a  capias 
ad  reBjjondendvm  lay  as  a  part  of  the  mesne  pro- 
cess. Some  classes  of  persons  were,  however,  ex- 
empt from  arrest  on  mesne  process  who  were  liable 
to  it  on  final.  It  was  a  very  common  form  of 
execution,  until  within  a  few  years,  in  many  of  the 
states;'  but  its  efficiency  has  been  destroyed  by 
statutes  facilitating  the  discharge  of  the  debtor,  in 
some  states,  and  by  statutes  prohibiting  its  issue, 
in  other?,  except  in  specified  cases.  See  Arrest; 
Privilege.  It  is  commonly  known  by  the  abbre- 
viation ca.  sa. 


It  is  tested  on  a  general  teste  day,  and  re- 
turnable on  a  general  return  day. 

It  is  executed  by  arresting  the  defendant 
and  keeping  him  in  custody.  He  cannot  be 
discharged  upon  bail  or  by  consent  of  the 
sherifif.  See  Escape.  And  payment  to  the 
sherifi'  is  held  in  England  not  to  be  sufficient 
to  authorize  a  discharge. 

The  return  made  by  the  officer  is  either 
C.  C.  &  0.  (cepi  corpus  et  committitur),  or 
N.  E.  I.  (non  est  inventus).  The  efiect  of 
execution  by  a  ca.  ea.  is  to  prevent  suing  out 
any  other  process  against  the  lands  or  goods 
of  the  person  arrested,  at  common  law;  but 
this  is  modified  by  statutes  in  the  modem 
law.     See  Execution. 

Consult  Archbold  ;   Chitty  ;   Sellon,  Prac- 
tice; 3  Sharswood,  Blackstcne,  Coram.  414. 
CAPIAS  UTLIGATUM.    In  Practice. 
A  writ  directing  the  arrest  of  an  outlaw. 

If  general,  it  directs  the  sheriff'  to  arrest  the 
outlaw  and  bring  him  before  the  court  on  a 
general  return  day. 

If  special,  it  directs  the  sheriff',  in  addition, 
to  take  possession  of  the  goods  and  chattels 
of  the  outlaw,  summoning  a  jury  to  determine 
their  value. 

It  was  a  part  of  the  process  subsequent  to  the 
capias,  and  was  issued  to  compel  an  appearance 
where  the  defendant  had  absconded  and  a  capias 
could  not  be  served  upon  him.  The  outlawry  was 
readily  reversed  upon  any  plausible  pretext,  upon 
appearance  of  a  party  in  person  or  by  attorney,  as 
the  object  of  the  writ  was  then  satisfied.  The  writ 
issued  after  an  outlawry  in  a  criminal  .is  well  as  in 
a  civil  case.  See  3  Sharswood,  Blackst.  Comm. 
284;  4  id.  320. 

CAPIAS  IN  "WITHERNAM.  In 
Practice.  A  writ  direcung  the  sheriff'  to 
take  other  goods  of  a  distrainor  equal  in  value 
to  a  distress  which  he  has  formerly  taken 
and  still  withholds  from  the  owner  beyond 
the  reach  of  process. 

When  chattels  taken  by  distress  were  decided  to 
have  been  wrongfully  taken  and  were  by  the  dis- 
trainor eloigned,  that  is,  carried  out  of  the  county 
or  concealed,  the  sheriff  made  such  a  returni  There- 
upon this  writ  issued,  thus  putting  distress  against 
distress. 

Goods  takezx  inwithernam  are  irrepleviable 
till  the  original  distress  be  forthcoming.  3 
Blackstone,  Comm.  148. 

CAPITA  (Lat.).  By  heads. 
An  expression  of  frequent  occurrence  in  laws 
regulating  the  distribution  of  the  estates  of  persons 
dying  intestate.  When  all  the  persons  entitled  to 
shares  in  the  distribution  are  of  the  same  degree  of 
kindred  to  the  deceased  person  {e,g.  when  all  are 
grandchildren),  and  claim  directly  from  him  in 
their  own  right,  and  not  through  an  intermediate 
relation,  they  take  per  capita,  that  is,  equal  shares, 
or  share  and  share' alike.  But  when  they  are  of 
diff'erent  degrees  of  kindred  {e.g,  some  the  children, 
others  the  grandchildren  or  the  great-grandchil- 
dren, of  the  deceased),  those  more  remote  take_pf*r 
stirpem,  or  per  stirpes,  that  is,  they  take  respectively 
the  shares  their  parents  (or  other  relation  standing 
in  the  same  degree  with  them  of  the  surviving  kin- 
dred entitled,  who  are  in  the  nearest  degree  of  kin- 
dred to  the  intestate)  would  have  taken  had  they 
respectively  survived  the  intestate.  Reeve,  Descent, 
Introd.  xxvii. ;  also,  1  Roper,  Leg.  126, 130.  See  Peb 
Capita;  Pee  Stirpes;  Stirpes. 


CAPITAL  CRIME 


240 


CAPTION 


CAPITAIi  CRIME.  One  for  which  the 
punishment  of  death  is  inflicted. 

CAPITAL  PUNISHMENT.  The  pun- 
ishment of  death. 

The  subject  of  capital  punishment  has  occupied 
the  attention  of  enlightened  men  for  a  long  time, 
particularly  since  the  middle  of  the  last  century; 
and  none  deserves  to  be  more  carefully  investi- 
gated. The  right  of  punishing  its  members  by  society 
is  admitted;  but  how  far  his  right  extends,  by  the 
laws  of  nature  or  of  God,  has  been  much  disputed 
by  theoretical  writers,  although  it  cannot  be  de- 
nied that  most  nations,  ancient  and  modern,  have 
deemed  capital  punishment  to  be  within  the  scope 
of  the  legitimate  powers  of  government.  Beccaria 
contends  with  zeal  that  the  punishment  of  death 
ought  not  to  be  inflicted  in  time  of  peace,  nor  at 
other  times,  except  in  cases  where  the  laws  can 
be  maintained  in  no  other  way.  Beccaria,  chap, 
28. 

CAPITAL  STOCK.  The  sum,  divided 
into  shares,  which  is  raised  by  mutual  sub- 
scription of  the  members  of  a  corporation.  It 
is  said  to  be  the  sum  upon  which  calls  may 
be  made  upon  the  stockholders,  and  dividends 
are  to  be  paid.  1  Sandf.  Ch.  N.  Y.  280 :  Wal- 
ford,  Railw.  252 ;  4  Zabr.  N.  J.  195 ;  Angell  & 
A.  Corp.  ??  151,  556. 

CAPITALIS  JTJSTICIARIUS.  The 
chief  justiciary;  the  principal  minister  of 
state,  and  guardian  of  the  realm  in  the  king's 
absence. 

This  office  originated  under  William  the  Con- 
queror; but  its  power  was  greatly  diminished  by 
Magna  Cbarta,  and  finally  distributed  among  seve- 
ral courts  by  Edward  I.  Spelman,  Gloss. ;  8  Black- 
stone,  Comm.  as. 

CAPITANETJS.  He  who  held  his  land 
or  title  directly  from  the  king  himself. 

A  commander  or  ruler  over  others,  either 
in  civil,  military,  or  ecclesiastical  matters. 

A  naval  commander.  This  latter  use  be- 
gan A.D.  1264.  Spelman,  Gloss.  Capifaneus, 
Admir  alius . 

CAPITATION  (Lat.  caput,  head).  A 
poll-tax.  An  imposition  yearly  laid  upon 
each  person. 

The  constitution  of  the  United  States  pro- 
vides that  "  no  capitation  or  other  direct  tax 
shall  be  laid,  unless  in  proportion  to  the  cen- 
sus, or  enumeration,  thereinbefore  directed  to 
be  taken."  Art.  1,  s.  9,  n.  4.  See  3  Dall. 
Penn.  171 ;  5  "Wheat.  317. 
CAPITE.  See  Capita. 
CAPITITLA.  Collections  of  laws  and  or- 
dinances drawn  up  under  heads  or  divisions. 
Spelman,  Gloss. 

The  term  is  used  in  the  civil  and  old  English 
law,  and  applies  to  ecclesiastical  law  also.  Bu- 
Cange. 

CAPITULA  CORONIS.  Specific  and 
minute  schedules,  or  capitula  itineris. 

CAPITULA  ITINERIS.  Schedules  of 
inquiry  delivered  to  the  justices  in  eyre  be- 
fore setting  out  on  their  circuits,  and  which 
were  intended  to  embrace  all  possible  crimes. 

CAPITULA  DE  JUD^IS.  A  register 
of  mortgages  made  to  the  Jews.  2  Blackstone, 
Comm.  343 ;  Crabb,  Eng.  Law,  130  ei  aeq. 


CAPITULAJtT.     In  French  Law.    A 

collection  of  laws  and  ordinances  orderly  ar- 
ranged by  divisions. 

The  term  is  especially  applied  to  the  collections 
of  laws  made  and  published  by  the  early  I'rtnch 
emperors. 

The  execution  of  these  capitularies  was  intrusted 
to  the  bishops,  courts,  and  mistii  reyis ;  and  many 
copies  were  made.  The  best  edition  of  the  Capitu- 
laries is  said  by  Butler  to  be  that  of  Baluze,  1677. 
Coke,  Litt.  191  a,  Butler's  note,  77. 

In  Ecclesiastical  Law.  A  collection  of 
laws  and  ordinances  orderly  arranged  by  di 
visions.  A  book  containing  the  beginning 
and  end  of  each  Gospel  which  is  to  be  read 
every  day  in  the  ceremony  of  saying  mass. 
DuCange. 

CAPITULATION.  The  treaty  which 
determines  the  conditions  under  which  a  for- 
tified place  is  abandoned  to  the  commanding 
officer  of  the  army  which  besieges  it. 

On  surrender  by  capitulation,  all  the  property 
of  the  inhabitants  protected  by  the  articles  is  con- 
sidered by  the  law  of  nations  as  neutral,  and  nut 
subject  to  capture  on  the  high  seas  by  the  belli- 
gerent or  its  ally.     2  Dall.  8. 

In  Civil  Law.  An  agreement  by  which  the 
prince  and  the  people,  or  those  who  have  the 
right  of  the  people,  regulate  the  manner  in 
which  the  government  is  to  be  administered. 
Wolffius,  I  989. 

CAPITUR  PRO  FINE.  See  Capias  pro 

Fine. 

CAPTAIN  (Lat.  capitaneus;  from  caput, 
head).  The  commander  of  a  company  of  sol 
diers. 

The  termjs  also  used  of  officers  in  the  municipal 
police  in  a  somewhat  similar  sense :  as,  captain  of 
police,  captain  of  the  watch. 

The  master  or  commander  of  a  merchant- 
vessel,  or  a  vessel  of  war. 

A  subordinate  officer  having  charge  of  a 
certain  part  of  a  vessel  of  war. 

In  the  United  States,  the  commander  of  a  mer- 
chant-vessel is,  in  statutes  and  legal  proceedings 
and  language,  more  generally  termed  maatei-f  which 
title  see.  In  foreign  laws  and  languages  he  is  fre- 
quently styled  patroit. 

The  rank  of  captain  in  the  United  States  navy  is 
next  above,  that  of  commander ;  and  captains  are 
generally  appointed  from  this  rank  in  the  order  of 
seniority.  The  president  has  the  appointing  powerj 
subject  to  the  approval  and  consent  of  the  stnatc. 

CAPTATION.  In  French  Law.  The 
act  of  one  who  succeeds  in  controlling  the 
will  of  another,  so  as  to  become  master  of  it. 
It  is  generally  taken  in  a  bad  sense. 

Captation  takes  place  by  those  demonstrations 
of  attachment  and  friendship,  by  those  assiduous 
attentions,  by  those  services  and  officious  little  pre- 
sents, which  are  usual  among  friends,  and  by  all 
those  means  which  ordinarily  render  us  agreeable 
to  others.  When  these  attentions  are  unattended 
by  deceit  or  fraud,  they  are  perfectly  fair,  and  the 
captation  is  lawful ;  but  if,  under  the  mask  of  friend- 
ship,  fraud  is  the  object,  and  means  are  us<^d  to  dct 
ceive  the  person  with  whom,  yo,u  are  connected, 
then  the  captation  is  fraudulent,  and  the  acts  pro- 
cured by  the  captator  are  void. 

CAPTION   (Lat.   capere,   to   take).     A 
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taking,  or  seizing ;  an  arrest.  The  word  is  no 
longer  used  in  this  sense. 

The  iieading  of  a  legal  instrument,  in  which 
is  shown  when,  where,  and  by  what  authority 
it  was  taken,  found,  or  executed. 

In  the  English  practice,  when  an  inferior  court; 
in  obedience  to  the  writ  of  certiorari,  returns  an  in- 
dictment into  the  King's  Bench,  it  is  annexed  to  the 
caption,  then  called  a  schedule,  and  the  caption  con- 
cludes with  stating  that  "  it  is  presented  in  man- 
ner and  form  as  appears  in  a  certain  indictment 
thereto  annexed,"  and  the  caption  and  indictment 
are  returned  on  separate  parchments.  1  Wms, 
Saund.  309,  n.  2. 

In  some  of  the  states,  everj  indictment  has  a 
oaption  attached  to  it,  and  returned  by  the  grand 
jury  as  a  part  of  their  presentment  in  each  par- 
ticular case;  and  in  this  respect  a  caption  differs 
essentially  from  that  of  other  tribunals,  where  the 
separate  indictments  are  returned  without  any  cap- 
tion, and  the  caption  is  added  by  the  clerk  of  the 
court,  as  a  general  oaption  embracing  all  the  indict- 
menis  found  at  the  term.  3  Gray^  Mass.  454;  4  id. 
b;  6  Cush.  Mass.  174. 

For  some  decisions  as  to  the  forms  and  re- 
quisites of  captions,  see  1  Murph.  No.  C.  281 ; 
1  Brev.  So.  C.  169;  8  Yerg.  Teun.  514;  1 
Hawks,  Tenn.  354;  6  Mo.  4B9;  2  111.  456 ;  6 
Blackf.  lud.  299;  6  Miss.  20;  in  depositions, 
37  N.  II.  316,  494 ;  33  id.  52 ;  30  Vt.  29 ;  24 
Ga.  384;  22  id.  541 ;  32  Ala.  N.  s.  645  ;  29 
id.  320;  41  Me.  105,  332;  1  Hempst.  C.  0. 
563,701;  24  Conn.  507  ;  2  Cal.  383.  The 
caption  is  no  part  of  an  indictment.  3  Gray, 
Mass.  454;  36  N.  H.  359  ;  37  id.  196.  And  see 
7  Gray,  Mass.  492;  5  id.  478;  5  Wise.  329. 

CAPTIVB.  A  prisoner  of  war.  Such  a 
person  does  not  by  his  capture  lose  his  civil 
rights. 

CAPTOR.  One  who  has  taken  property 
from  an  enemy  :  this  term  is  also  employed 
to  designate  one  who  has  taken  an  enemy. 

Formerly,  goods  taken  in  war  were  ad- 
judged to  belong  to  the  captor;  they  are  now 
considered  to  vest  primarily  in  the  state  or 
sovereign,  and  belong  to  the  individual  cap- 
tors only  to  the  extent  that  the  municipal 
laws  provide.  Captors  are  responsible  to  the 
owners  of  the  property  for  all  losses  and 
damages,  when  the  capture  is  tortious  and 
without  reasonable  cause  in  the  exercise  of 
belligerent  rights.  But  if  the  capture  is 
originally  justifiable  the  captors  will  not  be 
responsible,  unless  by  subsequent  misconduct 
they  become  trespassers  ab  initio.  1  C.  Rob. 
Aim.  93,  96.  See  2  Gall.  C.  C.  374 ;  1  id. 
274;  1  Pet.  Adm.  116;  1  Mas.  C.  C.  14. 

CAPTURE.  The  taking  of  property  by 
one  belligerent  from  another. 

To  make  a  good  capture  of  a  ship,  it  must 
be  subdued  and  taken  by  an  enemy  in  open 
war,  or  by  way  of  reprisals,  or  by  a  pirate, 
and  with  intent  to  deprive  the  owner  of  it. 

Capture  may  be  with  intent  to  possess  both 
ship  and  cargo,  or  only  to  seize  the  goods  of 
the  enemy,  or  contraband  goods,  which  are  on 
board.  The  former  is  the  capture  of  the  ship 
in  the  proper  sense  of  the  word ;  the  latter 
3s  only  an  arrest  and  detention,  without  any 
design  to  deprive  the  owner  of  it.  Capture 
Vol.  I. — 16 


is  deemed  lawful  when  made  by  a  declared 
enemy  lawfully  commissioned  and  according 
to  the  laws  of  war,  and  unlawful,  when  it  is 
against  the  rules  established  by  the  law  of 
nations.  Marshall,  Ins.  b.  1,  c.  12,  s.  4.  All 
captures  jure  belli  are  made  for  the  govern- 
ment. 10  Wheat.  306 ;  1  Kent,  Comm.  100. 
See  1  Curt.  C.  C.  266. 

See,  generally,  Leo,  Captures ;  1  Kent, 
Comm.  100  et  seq.;  Bouvier,  Inst;  Story, 
Const,  ii  1168-1177;  Wheaton,  Int.  Law; 
Phillimore,  Int.  Law:  Prize;  2  Caines,  Cas. 
N.  Y.  158  ;  7  Johns.  N.  Y.  449  ;  13  id.  161 ; 
14  id.  227  ;  6  Mass.  197 ;  4  Cranch,  43  ;  11 
Wheat.  1 ;  2  How.  210  ;  Paine,  C.  C.  129. 

CAPUT  (Lat.  head). 
In  Civil  La'w.     Status;  a  person's  civil 
condition. 

/Sa  According  to  the  Roman  law,  three  elements 
concurred  to  form  the  statua  or  caput  of  the  citizen, 
namely,  liberty,  libertae,  citizenship,  eivitas,  and 
family,  familia. 

Libertaa  eat  naturalia  facultaa  ejua  qvod  cuique 
facere  libet,  iiiai  ai  quid  vi  aut  jure  proMbetur,  This 
definition  of  liberty  has  been  translated  by  Dr. 
Cooper,  and  all  the  other  English  translators  of  the 
Institutes,  as  follows : — "  Freedom,  from  which  we 
are  denominated  free,  is  the  natural  power  of  act- 
ing as  we  please,  unless  prevented  by  force  or  by 
the  law."  This,  although  it  may  be  a  literal,  is  cer- 
tainly not  a  correct,  translation  of  the  text.  It  is 
absurd  to  say  that  liberty  consists  in  the  power  of 
acting  as  we  think  proper,  so  far  as  not  restrained 
by  force ;  for  it  is  evident  that  even  the  slave  can 
do  what  he  chooses,  except  so  far  as  his  volition  Is 
controlled  by  the  power  exercised  over  him  by  his 
master.  The  true  meaning  of  the  text  is,  "Liberty 
(from  which  we  are  called  free)  is  the  power  which 
we  derive  from  nature  of  acting  as  we  please,  ex- 
cept so  far  as  restrained  by  physical  and  moral  im- 
possibilities." It  is  obvious  that  a  person  is  per- 
fectly free  though  he  cannot  reach  the  moon  nor 
stem  the  current  of  the  Mississippi;  and  it  is  equally 
clear  that  true  freedom  is  not  impaired  by  the  rule 
of  law  not  to  appropriate  the  property  of  another 
to  ourselves,  or  the  precept  of  morality  to  behave 
with  decency  and  decorum. 

3.  Civitaa — the  city — reminds  us  of  the  celebrated 
expression,  "  civia  awn  Rowanua,"  which  struck  awe 
and  terror  into  the  most  barbarous  nations.  The 
citizen  alone  enjoyed  the  jus  gwiVViiMWi,  which  ex- 
tended to  the  family  ties,  to  property,  to  inherit- 
ance, to  wills,  to  alienations,  and  to  engagements 
generally.  In  striking  contrast  with  the  dvia 
stood  the  pereyrinus,  hoatiSf  barbarua.  FamiUa — 
the  family — conveyed  very  different  ideas  in  the 
early  period  of  Koman  jurisprudence  from  what  it 
does  in  modern  times.  Besides  the  singular  organ- 
ization of  the  Roman  family,  explained  under  the 
head  of  pater  familias,  the  members  of  the  family 
were  bound  together  by  religious  rites  and  sacri- 
fices,— aacra  familise. 

4.  The  loss  of  one  of  these  elements  produced  a 
cha-nge  of  the  atatua,  or  civil  condition ;  this  change 
might  be  threefold;  the  loss  of  liberty  carried  with 
it  that  of  citizenship  and  family,  and  was  called 
the  inaxima  capitis  deminutio  _;  the  loss  of  citizen- 
ship did  not  destroy  liberty,  but  deprived  the  party 
of  his  family,  and  was  denominated  media  capitia 
deminutio ;  when  there  was  a  change  of  condition 
by  adoption  or  adrogation,  both  liberty  and  eitizen- 
."hip  were  preserved,  and  this  produced  the  minima 
capitis  deminutio.  But  the  loss  or  change  of  the 
statua,  whether  the  great,  the  less,  or  the  least.  Was 
followed  by  serious  consequences  :  all  obligations 
merely  civil  were  extinguished;  those  purely  na- 
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tural  continued  to  exist.  Gaius  says,  Eaa  ohliga~ 
tiones  ^us  natwaiem  preestationem  habere  iutelii- 
gantitr,  palam  eat  capitis  demittutione  lion  perire^ 
quia  cioiliB  ratio  naturalia  Jura  corrumpere  non 
potest.  Usufruct  was  extinguished  by  the  diminu- 
tion of  the  head :  amittitur  wtnfructua  capitis  deminu- 
tione.  D.  3. 6.  ^  28.  It  also  annulled  the  testament : 
'^TeataniBnta  jure  facta  injirmantnrj  cuvi  ia  qui  fecer-it 
teatamcntitm  capite  deminutua  ait"  Gaius,  2,  ^  143. 
Gapitia  deminvtio  means  that  the  family,  to  which 
the  person  whose  atatita  has  been  lost  or  changed 
belongs,  has  lost  a  head,  or  one  of  its  members. 

At  Common  La-w.     A  head. 

Caput  comitatis  (the  head  of  the  county). 
The  sheriff;  the  king.     Spelman,  Gloss. 

A  person;  a  life.  The  upper  part  of  a 
town.    Cowel.     A  castle.    Spelman,  Gloss. 

Caput  anni.  The  beginning  of  the  year. 
Cowel. 

CAPUT  LUPINUM  (Lat.).  Having  a 
wolf's  head. 

Outlaws  were  anciently  said  to  have  caput  lupi- 
num,  and  might  be  killed  by  any  one  who  met  them. 
4  Blackstone,  Comm.  320.  In  the  reign  of  Edward 
III.  this  power  was  restricted  to  the  sheriff  when 
armed  with  lawful  process;  and  this  power,  even, 
has  long  since  disappeared,  the  process  of  out- 
lawry being  resorted  to  merely  as  a  means  of  com- 
pelling un  appearance.  Coke,  Litt.  128  b;  3  Black- 
gtoue,  Comm.  284. 

CAPUTAGIUM.  Head-money;  the  pay- 
ment of  head-money.   Spelman,  Gloss ;  Cowel. 

C'.&.RAT.  A  weight  equal  to  three  and 
one-sixth  grains,  in  diamonds  and  the  like. 
Jacob,  Law  Diet. 

CARCAN.  In  French  Law.  An  in- 
strument of  punishment,  somewhat  resem- 
bling a  pillory.  It  sometimes  signifies  the 
punishment  itself.     Biret,  Vocab. 

CARDINAL.  In  Ecclesiastical  Law. 
The  title  given  to  one  of  the  highest  digni- 
taries of  the  court  of  Kome. 

Cardinals  are  next  to  the  pope  in  dignity :  he  is 
elected  by  them  and  out  of  their  body.  There  are 
cardinal  bishops,  cardinal  priests,  and  cardinal 
deacons.  See  Fleury,  Hiat.  Ecclea,  liv.  xxxv.  n. 
17,  li.  n.  19;  Thomassin,  part  ii.  liv.  i.  c.  53,  part 
iv.  liv.  i.  cc.  79,  80 ;  Loiseau,  Traiti  dea  Ordrea,  c. 
3.  n.  31 ;  Andr6,  Droit  Canon. 

CARDS.  In  Criminal  Law.  Small 
rectangular  pasteboards,  generally  of  a  fine 
quality,  on  which  are  painted  figures  of 
various  colors,  and  used  for  playing  certain 
.games.  The  playing  of  cards  for  amusement 
IS  not  forbidden ;  but  gaming  for  money  is  un- 
lawful. 

CARET  A  (spelled,  also,  Carreta  and 
Carecta).     A  cart;  a  cart-load. 

In  Magna  Charta  (9  Hen.  III.  c.  21)  it  is  or- 
dained that  no  sheriff  shall  take  horses  or  carts 
(careta)  without  paying  the  ancient  livery  therefor. 

CARGO.  In  Maritime  Law.  The 
entire  load  of  a  ship  or  other  vessel.  Abbott, 
Shipp.;  1  Ball.  Penn.  197;  Merlin,  Rinert.; 
2  GUI  k  J.  Md.  136. 

This  term  is  usually  applied  to  qooda  only,  and 
does  not  include  human  beings.  1  Phillips,  Ids.  186 ; 
4  Pick.  Mass.  429.  But  in  a  more  extensive  and  less 
technical  sense  it  includes  persons:  thus,  we  say,  A 
•argo  of  emigrants.     See  7  Mann,  k  G.  729,  744. 

CARNAL    KNOWLEDGE.       Sexual 


connection.     The  term  is  generally,  if  not  ex- 
clusively, applied  to  the  act  of  the  male. 
CARNALLV  KNEW.     In  Pleading. 

A  technical  phrase  essential  in  an  indictment 
to  charge  the  defendant  with  the  crime  of  rape. 

No  other  words  nor  circumlocution  yriXX 
answer.  Comyns,  Dig.  Indictment;  1  Hale, 
PI.  Cr.  632  ;  1  Chitty,  Crim.  Law,  243;  Coke, 
Litt.  137.  Their  omission  renders  an  indict- 
ment bad  on  demurrer,  but  is  cured  by  a  ver- 
dict. 1  Russ.  Cr.  Cas.  686;  1  East,  PI.  Cr.448. 

CARRIER.  One  who  undertakes  to 
transport  goods  from  one  place  to  another. 
1  Parsons,  Contr.  632. 

They  are  either  common  ot private.  Private 
carriers  incur  the  responsibility  of  the  exer- 
cise of  ordinary  diligence  only,  like  other 
bailees  for  hire.  Story,  Bailm.  ^  495 ;  13 
Barb.  N.  Y.  481 ;  1  Wend.  N.  Y.  272 ;  1 
Hayw.  No.  C.  14:  2  Dan.  Ky.  430;  4  Taunt. 
787 ;  6  id.  577  ;  2  Bos.  &  P.  417 ;  2  C.  B.  877, 
See  Common  Carrier. 

CARRYING  AWAY.  In  Criminal 
Law.  Such  a  reni  i  cal  or  taking  into  pos- 
session of  personal  property  as  is  required  in 
order  to  constitute  the  crime  of  larceny. 

The  words  "  did  take  and  carry  awoy'*  are  a 
translation  of  the  words  cepit  et  oaporiavif,  which 
were  used  in  indictments  when  legal  processes  and 
records  were  in  the  Latin  language.  But  no  single 
word  in  our.  language  expresses  the  meaning  of 
aaportavit.  Hence  the  word  "away,"  or  some  other 
word,  must  be  subjoined  to  the  word  "carry,"  to 
modify  its  general  signification  and  give  it  a  special 
and  distinctive  meaning.     7  Gray,  Mass,  45. 

Any  removal,  however  slight,  of  the  entire 
article,  which  is  not  attached  either  to  the 
soil  or  to  any  other  thing  not  removed,  is  suf- 
ficient. 2  Bishop,  Crim.  Law,  |  699 :  1  Mocd. 
Cr.  Cas.  14;  1  Dearsl.  Cr.  Cas.  421 ;  Coxe,  N. 
J.  439.  Thus,  to  snatch  a  diamond  from  a 
lady's  ear,  which  is  instantly  dropped  among 
the  curls  of  her  hair,  1  Leach,  Cr.  Cas.  320; 
to  remove  sheets  from  a  bed  and  carry  them 
into  an  adjoining  room,  1  Leach,  Cr.  Cas. 
222,  n. ;  to  take  plate  from  a  trunk,  and  lay 
it  on  the  floor  with  intent  to  carry  it  away, 
id.  to  remove  a  package  from  one  part  of  a 
wagon  to  another,  with  a  view  to  steal  it,  1 
Leach,  Cr.  Cas.  236 ;  have  respectively  been 
holden  to  be  felonies.  But  nothing  less 
than  such  a  severance  will  be  sufficient.  2 
East,  PI.  Cr.  556 ;  1  Leach,  Cr.  Cas.  4th  ed. 
236,  321 ;  1  Hall,  PI.  Cr.  508 ;  1  Ry.  &  M. 
Cr.  Cas.  14;  4  Sharswood,  Blackst.  Comm. 
231;  2  Russell,  Crimes,  96. 

CART.  A  carriage  for  luggage  or  burden, 
with  two  wheels,  as  distinguished  from  a 
wagon,  which  has  four  wheels.  Worcester, 
Diet. ;  Brande.  The  vehicle  in  which  crimi- 
nals are  taken  to  execution.    Johnson. 

The  term  has  been  held  to  include  four- 
wheeled  vehicles,  to  carry  out  the  intent  of  a 
statute.     22  Ala.  n.  s.  621. 

CART  BOTE.  An  allowance  to  the  tenant 
of  wood  suflicient  for  carts  and  other  instru- 
ments of  husbandry.  2  Blackstone,  Comm.  35. 

CARTA.  A  charter,  which  title  see.  Any 
written  instrument. 
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In  Spanish  Law.  A  letter ;  a  deed ;  a 
power  of  attorney.  Las  Partidas,  pt.  3,  t. 
18,  1.  30. 

CARTE  BLANCHE.  The  signature  of 
one  or  more  individuals  on  a  white  paper, 
with  a  sufficient  space  left  above  it  to  write  a 
note  or  other  writing. 

In  the  course  of  business,  it  not  unfre- 
quently  occurs  that,  for  the  sake  of  con- 
venience, signatures  in  blank  are  given  with 
authority  to  fill  them  up.  These  are  binding 
upon  the  parties.  But  the  blank  must  be 
filled  up  by  the  very  person  authorized.  6 
Mart.  La.  707.  See  Chitty,  BUls,  70  ;  2  Penn. 
200. 

CARTEL.  An  agreement  between  two 
belligerent  powers  for  the  delivery  of  pri- 
soners or  deserters,  and  also  a  written  chal- 
lenp;e  to  a  duel. 

Cartel  ship.  A  ship  commissioned  in  time 
of  war  to  exchange  prisoners,  or  to  carry  any 
proposals  between  hostile  powers:  she  must 
carry  no  cargo,  ammunition,  or  implements 
of  war,  except  a  single  gun  for  signals.  The 
conduct  of  ships  of  this  description  cannot 
be  too  narrowly  watched.  The  service  on 
which  they  are  sent  is  so  highly  important 
to  the  interests  of  humanity  that  it  is  pecu- 
liarly incumbent  on  all  parties  to  take  care 
that  it  should  be  conducted  in  such  a  manner 
as  not  to  become  a  subject  of  jealousy  and 
distrust  between  the  two  nations.  4  C.  Rob. 
Adm.  357.  See  Merlin,  Rupert.;  Dane,  Abr. 
c.  40,  a.  6,  ?  7  ;  1  K^ent,  Comm.  68,  69 ;  3  Phil- 
limore.  Int.  Law,  161-163;  1  Pet.  C.  C.  106;  3 
C.  Rob.  Adm.  141 ;  6  id.  336 ;  1  Dods.  Adm.  60. 

CARTMEN.  Persons  who  carry  goods 
and  merchandise  in  carts,  either  for  great  or 
short  distances,  for  hire. 

Cartmen  who  undertake  to  carry  goods  for 
hire  as  a  common  employment  are  common 
carriers.  3  Carr.  &  K.  01;  Story,  Bailm.  J 
493.  And  see  2  WsnA.  N.  Y.  327  ;  2  Nott  & 
M'C.  S>).  C.  88 ;  1  M'Cord,  So.  C.  444;  2  Bail. 
So.  C.  421;  2  Vt.  92;  1  Murph.  No.  C.  417 ; 
Bacon,  Abr.  Carriers,  A. 

CARUCAGE.  A  taxation  of  land  by  the 
caruca  or  carue. 

The  canica  was  as  much  land  as  a  man  could 
cultivate  in  a  year  and  a  day  with  a  single  plough 
(cantc/i).  Cnrncaye,  nafngage,  or  caruoye  was  tho 
tribute  paid  for  each  caruca  by  the  carucarimj  or 
tenant.     Spelman,  Gloss. ;  Gowel. 

CARUCATA.  A  certain  quantity  of 
land  used  as  the  basis  for  taxation.  As  much 
land  as  may  be  tilled  by  a  single  plough  in  a 
year  and  a  day.  Skene,  de  verb.  sig.  A  team 
of  cattle.     A  cartload. 

It  may  include  h'lus'^s,  meadow,  woods,  etc.  It 
is  said  by  Littleton  to  be  the  same  as  «oca,  but  has 
a  much  more  extended  signification.  Spclman, 
Gloss. ;  Blount :  Cowul. 

CASE.  In  Practice.  A  question  con- 
tested bi^fore  a  court  of  justice.  An  notion  or 
puit  at  law  or  in  equity.     1  Wheat.  352. 

A  case  arising  under  a  treaty  (U.  S.  Const, 
art.  3,  sect.  2)  is  a  suit  where  is  drawn  in 
question  the  construction  of  a  treaty  and  the 


decision  is  against  the  title  set  up  by  either 
party  under  such  treaty.  Story,  J. ;  1  Wheat. 
356.  And  see  also  6  Cranch,  286 ;  9  Wheat. 
819;  11  How.  529;  12  id.  HI. 

In  Practice.  A  form  of  action  whic^ 
lies  to  recover  damages  for  injuries  for  which 
the  more  ancient  forms  of  action  will  not  liQ. 
Stephen,  Plead.  15. 

Case,  or,  more  fully,  action  upon  the  case,  or  trefr- 
pass  on  the  case,  includes  in  its  widest  sense  aasiiwp*- 
Bit  and  trover,  and  distint^uishes  a  class  of  actions  i9 
which  the  writ  is  framed  according  to  the  special 
circumstances  of  the  case,  from  the  ancient  actions^ 
the  writs  in  which,  called  bt'ema  formata,  are  col- 
lected in  the  Retfistrum  Brevivm, 

By  the  common  law,  and  by  the  statute  Westin. 
2d,  13  EUw.  I.  0.  24,  if  any  cause  of  action  arose  for 
which  no  remedy  had  been  provided,  a  new  writ 
was  to  be  formed,  analogous  to  those  already  in 
existence  which  were  adapted  to  similar  causes  of 
action.  The  writ  of  trespass  was  the  original  writ 
most  commonly  resorted  to  as  a  precedent;  and  iQ 
process  of  time  the  term  trcepass  seems  to  ha'V'B 
been  bo  extended  ns  to  include  every  species  of 
wrong  causing  an  injury,  whether  it  was  ?»n/fea- 
sance,  misfeasance,  or  noiffeasance,  apparently  fo^ 
the  purpose  of  enabling  an  action  on  the  case  to  be 
brought  in  the  King's  Bench.  It  thus  includes 
actions  on  the  case  for  breach  of  a  parol  undertak- 
ing, now  called  assumpsit,  see  Assumpsit^  and 
actions  based  upon  a  finding  and  subsequent  un- 
lawful conversion  of  property,  now  called  trover, 
see  TrovEn,  as  well  as  many  other  actions  upon  the 
case  which  seem  to  have  been  derived  from  other 
originals  than  the  writ  of  trespass,  as  nuisance, 
deceit,  etc. 

And,  as  the  action  had  thus  lost  the  peculiar 
character  of  a  technical  trespass,  the  name  was  to  a 
great  extent  dropped,  and  actions  of  this  character 
came  to  be  known  as  actions  on  the  case. 

As  used  at  the  present  day,  cane  is  distinguished 
from  assumpsit  and  covenavi,  in  that  it  is  not  founded 
upon  any  contract,  express  or  implied ;  from  (/  tu-cr, 
which  lies  only  for  unlawful  conversion ;  from 
dftiitite  and  replevin,  in  Ihat  it  lies  only  to  recover 
damages :  and  from  trespass,  in  that  it  lies  fur  in- 
juries committed  without  force,  or  for  forcible  in- 
juries which  damage  the  plainiifF  consequentially 
only,  and  in  other  respects.  See  3  Reeves,  Eng. 
Law,  84;  T  Speriee,  Eq.  Jur.  237-243;  1  Chitty-; 
Plead.  123;  3  Blackst.  ne,  Comm.  41. 

A  similar  divison  existt  d  in  the  civil  law,  in  wh'ch 
upon  nominate  conlracts  an  action  distin^uitbed 
by  the  name  of  the  contract  was  given.  Upon  in- 
nominate contracts,  hi.wever,  an  action  7>7-a"ac;?7.(M 
verbta  (which  lay  where  the  obligation  was  on6 
already  recognized  as  existing  at  law,  but  to  whicli 
no  name  had  been  given),  or  in  factttvi  (which  was 
founded  on  the  equity  of  the  particular  case),  migbt 
be  brought. 

2.  The  action  lies  for  ; 

Torts  not  committed  with  force,  actual  or 
implied,  2  Ired.  No.  C.  38;  2  Graft.  Va.  366 ; 
20  Vt.  151;  8  Ga.  190;  as,  for  malicious 
prosecution,  6  Munf.  Va.  27,  113;  11  Gill 
&  J.  Md.  80 :  7  B.  Monr.  Ky.  545 ;  21  Ala. 
N.s,  491;  see  Malicious  Prosecution;  fraud 
in  purchases  and  sales.  5  Yerg.  Tenn.  290;  1 
T.  B.  Monr.  Ky.  215;  17  Wend.  N.  Y.  193  ;  7 
Ala.  185 ;  22  id.  501  -.  11  Mete.  Mass.  356 ;  3 
Cush.  Mass.  407;  17  Penn.  St.  293;  4  Strobb.. 
So.  C.  69;  15  Ark.  109 ;  18  111.  299. 

Torts  cnmmiited  forcibly  where  the  matter 
affected  was  not  tangible,  2  Conn.  529;  2  Vt, 
68 ;  as,  for  obstructing  a  private  way,  14  Johnq, 
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383  ;  5  Harr.  &  J.  Md.  467  ;  18  Pick.  Mass. 
110:  4  Penn.  St.  486;  23  id.  348;  2  Dutch. 
N.  J.  308 ;  disturbing  the  plaintiff  in  the  use 
of  a  pew,  1  Chitty,  Piead.  43 ;  injury  to  a  fran- 
chise. 

3.  Torts  committed  forcibly  when  the  in- 
iury  is  consequential  merely,  and  not  imme- 
diate, 6  Serg.  &  K.  Penn.  348;  0  Harr.  &  J. 
Md.  230;  4  Dev.  &  B,  No.  C.  140;  as,  special 
damage  from  a  public  nuisance,  Willes,  71; 

5  Blackf.  Ind.  35  ;  1  Rich.  So.  C.  444;  3  Barb. 
N.  Y.  42;  3  Cash.  Mass.  300;  4  McLean,  C. 
C.  333 ;  12  Penn.  St.  81 ;  3  Md.  431 ;  acts  dene 
on  the  defendant's  land  which  by  immediate 
consequence  injure  the  plaintiff.  Strange, 
634 ;  2  Green,  N.  J.  472 :  21  Pick.  Mass.  378 ; 

8  Cush.  Mass.  593;  7  Monr.  Ky.  325;  8  B. 
Mrar.  Ky.  453;  18  Me.  32;  35  id.  271;  2 
Barb.  N.  Y.  165;  2  N.  Y.  159,  163;  17  Ohio, 
489;  18*rf.229;  IN.  J.  5;  10111.425;  \2id. 
20;  22Vt.38;  21  Conn.  213;  3Md.431.  Sec 
20  Vt.  302;  4  N.  Y.  195;  5  Rich.  So.  C  683. 

Injuries  to  the  relative  rights,  1  Ilalst.  N.  J. 
322;  1  M'Cord,  So.  C.  207 ;  3  Serg.  &  R.  Penn. 
813 ;  2  Murph.  No.  G.  61 ;  7  Ala.  169 ;  6  T. 
B.  Monr.  Ky.  296;  7  Blackf.  Ind.  578;  3  Den. 
N.  Y.  331 ;  enticing  away  servants  and  chil- 
dren, 1  Chitty,  Plead.  137 ;  4  Litt.  Ky.  25  ;  15 
Barb.  N.  Y.  489 ;  seducticn  of  daughters  or 
servants.  5  Me.  546 ;  2  Greene,  Iowa,  520.  See 

6  Munf.  Ya.  587 ;  1  Gilm.  Va.  33 ;  Seduction. 
Injuria   which   result  from  negligence,  7 

MaoS.  109 ;  1  Cush.  Mass.  475  ;  23  Me.  371 ; 

1  Den.  N.  Y.  91 ;  2  Ired.  No.  C.  138 ;  9  id.  73 ; 
18  Vt.  020;  21  id.  102;  2  Strobh.  So.  C.  356; 

4  Rich.  So.  C.  218 ;  9  Ark.  85 ;  24  Miss.  93  ; 
20  Penn.  St.  387  ;  13  B.  Monr.  Ky.  219  ;  15 
111.  33i3;  3  Ohio  St.  172;  sec  3  Den.  N.  Y.  232; 

5  id.  255 ;  10  Vt.  529 ;  19  Conn.  507  ;  29  Mo. 
307;  16  Penn.  St.  463;  2  Mich.  269;  though 
the  direct  result  of  actual  force.  10  Bingh. 
1 12 ;  4  Barnew.  &  C.  223 ;  1 4  Johns.  N.  Y.  432 ; 
17  id.  92;  17  Barb.  N.  Y.  94;  3  N.  H.  405; -11 
Mass.  137  ;  2  Harr.  Del.  443 ;  2  Ired.  No.  C. 
200  J  18  Vt.  605;  7  Blackf.  Ind.  342;  1  R.  1. 
474. 

4.  Wrongful  acts  done  under  a  legal  pro- 
cess regularly  issuing  from  a  court  of  com- 
petent jurisdiction.     2  Conn.  700  ;  3  id.  537  ; 

9  id.  141 ;  11  Mass.  500;  6  Me.  421;  1  Bail. 
S...  C.  441  ;  19  Ala.  700 ;  21  id.  491 ;  2  L'.tt. 
Ky.  234;  0  Dan.  Ky.  321;  3  Gill  &  J.  Md. 
377;  13Ga.260;OCal.399.  See  3  Serg.  &R. 
Penn.  142;  12  2^.210. 

Wrongful  acts  committed  by  the  defend- 
ant's servant  without  his  order,  but  for  which 
he  is  responsible.  17  Mass.  240;  1  Pick.  Mass. 
66 ;  3  Cush.  Mass.  300 ;  8  Wend.  N.  Y.  474; 
9  Ilumphr.  Tenn.  757 ;  13  B.  Monr.  Ky.  219  ; 

2  Ohio  St.  530  ;  17  111.  580. 

Eights  given  by  statutes.  15  Conn.  596  •  7 
Mass.  163 ;  23  Me.  371 ;  9  Vt.  411 ;  2  Woodb. 

6  M.  C.  C.  337. 

Iiyuries  committed  to  property  of  which  the 
plaintiff  has  the  reversion  only,  8  Pick.  Mass. 
235  ;  4  Gray,  Mass.  197  ;  7  Conn.  328  ;  24  id. 
15  ;   2  Green,  N.  J.  8  ;    1  Johns.  N.  Y.  611 ; 

3  Hawks,  No.  C.  246 ;  Bush.  No.  C.  30 ;  2 
Murph.  No.  C.  61  i  2  N.  II.  430 ;  3  id.  103 ;  5 


Penn.  St.  118;  8  id.  523;  2  Dougl,  Mich. 
184;  4  Harr.  Del.  181 ;  21  Vt.  108  ;  1  Dutch. 
N.  J.  97,  255 ;  41  Me.  104 ;  see  1  N.  Y.  628 ;  as 
where  property  is  in  the  hands  of  a  bailee 
for  hire.  3  Campb.  187;  3  East,  593;  3 
Hawks,  No.  C.  246 ;  8  B.  Monr.  Ky.  515. 

5.  As  to  the  effect  of  intention  as  dis- 
tinguishing case  from  trespass,  see  1  M'MulI. 
So.  C.  364 ;  7  Blackf.  Ind.  342 ;  4  Den.  N.  Y. 
464;  4  Barb.  N.  Y.  225;  SO  Me.  173;  13 
Ired.  No.  C.  60 ;  26  Ala.  n.  s.  633.  In  some 
states  the  distinction  is  expressly  abolished 
by  statute.  25  Me.  86;  8  Blackf.  Ind.  119; 
3  Sneed,  Tenn.  20 ;  1  Wise.  352. 

The  declaration  must  not  state  the  injury 
to  have  been  committed  vi  ei  armis,  3  Conn. 
64;  yet  after  verdict  the  words  vi  et  armis 
(with  force  and  arms)  may  be  rejected  as  sur- 
plusage. Harp.  So.  C.  122,  and  should  not 
conclude  contra  pacem.  Comyns,  Dig.  Action 
on  the  Case  (C  3). 

Damages  net  resulting  necessarily  from 
the  acts  complained  of  must  be  specially 
stated.  3  Strobh.  So.  C.  373  ;  32  Me.  378;  5 
Cush.  Mass.  104;  9Ga.  160;  4  Chandl.  Wise. 
20.  Evidence  which  shows  the  irjury  to  bo 
ti-espass  will  not  support  case.  5  Mass.  560 ; 
10  id.  451 ;  3  Johns.  N.  Y.  468;  4  Barb.  N.  Y. 
596;  3  Md.  431.  See  2  Rand.  Va.  440;  8 
Blackf.  Ind.  119. 

6.  The  plea  of  not  guilty  raises  the  gene- 
ral issue.  2  Ashm.  Penn.  150.  Under  this 
plea  almost  any  matter  may  be  given  in  evi- 
dence, except  the  statute  of  limitaticns;  and 
the  rule  is  modified  in  actions  for  slander  and 
a  few  other  instances.  1  Wms.  Saund.  130, 
n.  1 ;  Willes,  20. 

The  judgmeat  is  that  the  plaintiff  recover 
a  sum  of  money  ascertained  by  a  jury  for  his 
damages  sustained  by  the  commission  of  the 
grievances  complained  of  in  the  declaration, 
2  Ired.  No.  C.  221 ;  18  Vt.  620;  18  Conn.  494; 
with  costs. 

CASE  STATED.  In  Practice.  A  state- 
ment of  all  the  facts  of  a  case,  with  the  names 
of  the  witnesses,  and  a  detail  of  the  documents 
which  are  to  support  them.     A  brief. 

An  agreement  in  writing,  between  a  plain- 
tiff and  defendant,  that  the  facts  in  dispute 
between  them  are  as  there  agreed  upon  and 
mentioned.     3  Whart.  Penn.  143. 

Some  process  of  this  kind  exists,  it  is  presumed, 
in  all  the  states,  for  the  purpose  of  enabling  parties 
who  agree  upon  the  facts  to  dispense  with  a  formal 
trial,  to  nscei-tain  what  is  already  known  and  se- 
cure a  decision  upon  the  law  involved  merely.  These 
agreements  are  called  also  agreed  case  s,  cases  agreed 
on,  agreed  statements,  etc.  In  ohanoeiy,  also,  when 
a  question  of  mere  law  cnmes  up,  it  is  referred  to 
the  King's  Bench  or  Common  Pleas,  upon  a  cose 
stated  for  the  purpose.  3  Sharswood,  Blaekst. 
Coram.  453,  n. ;  6  Term,  313. 

2.  The  jury  in  such  case  find  a  general 
verdict  for  the  .plaintiff  or  defendant,  subject 
to  the  decision  of  the  court  upon  the  law-ques- 
tions involved.     3  Blackstone,  Comm.  378. 

The  facts  being  thus  ascertained,  it  is  left 
for  the  court  to  decide  for  which  party  is  the 
law.  As  no  writ  of  error  lies  on  a  judgment 
rendered  on  a  case  stated,  Dane,  Abr.  c.  137, 
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art.  4,  §  7,  it  is  usual  in  the  agreement  to 
insert  a  clause  that  the  case  stated  shall  be 
considered  in  the  nature  of  special  verdict. 

In  that  case,  a  writ  of  error  lies  on  the  j  udg- 
ment  which  may  be  rendered  upon  it.  And 
a  writ  of  error  will  also  lie  on  a  judgment  on 
a  case  stated,  when  the  parties  have  agreed 
to  it.     8  Serg.  &  K.  Penn.  529. 

CASH.  That  which  circulates  as  money, 
including  bank  bills,  but  not  mere  bills  re- 
ceivable. 

Cash  price  is  the  price  of  articles  paid  for 
in  cash  at  the  time  of  purchase,  in  distinction 
from  the  barter  and  credit  prices. 

CASH-BOOE.  A  book  in  which  a  mer- 
chant enters  an  account  of  all  the  cash  he  re- 
ceives or  pays.  An  entry  of  the  same  thing 
ought  to  be  made,  under  the  proper  dates,  in 
the  journal.  The  object  'of  tne  cash-book  is 
to  afford  a  constant  facility  to  ascertain  the 
true  state  of  a  man's  cash.     Pardessus,  u.  87. 

CASHIER.  An  oficer  of  a  moneyed  in- 
stitution, or  of  a  private  person  or  firm,  who 
is  entitled  by  his  office  to  take  care  of  the  cash 
or  money  of  such  institution,  person,  or  firm. 

2.  The  cashier  of  a  bank  is  usually  in- 
trusted with  all  the  funds  of  thebauk,  its  notes, 
bills,  and  other  ohoses  in  action,  to  be  used 
from  time  to  time  for  the  ordinary  and  extra- 
ordinary exigencies  of  the  bank.  He  usually 
receives,  directly,  or  through  subordinate  offi- 
cers, all  moneys  and  notes  of  the  bank ; 
delivers  up  all  discounted  notes  and  other  se- 
curities ;  signs  drafts  on  corresponding  banks, 
and,  with  the  president,  the  notes  payable  on 
demand  issued  by  the  bank ;  and,  as  an  ex- 
ecutive officer  of  the  bank,  transacts  much  of 
its  general  business.  He  need  not  be  a  stock- 
holder: indeed,  some  bank  charters  prohibit 
him  from  owning  stock  in  the  bank.  He 
always  gives  security  for  the  faithful  dis- 
charge of  his  trusts.  It  is  his  duty  to  make 
reports  to  the  proper  state  officer  of  the  con- 
dition of  the  bank,  as  provided  by  law ;  and 
false  statements  are  punished,  and  render  the 
cashier  liable  for  any  damage  resulting  to  third 
parties  therefrom.     Bank  Mag.  July,  1860. 

3.  In  general,  the  bank  is  bound  by  the 
acts  of  the  cashier  within  the  scope  of  his  au- 
thority, express  or  implied.  1  Pet.  46,  70;  8 
Wheat.  300,  361;  5  id.  326;  3  Mas.  C.  C. 
505;  1  III.  45;  IT.  B.  Monr.  Ky.  179.  But 
the  bank  is  not  bound  by  a  declaration  of  the 
cashier  not  within  the  scope  of  his  authority : 
as  if,  when  a  note  is  about  to  be  discounted  by 
the  bank,  he  tells  a  person  that  he  will  incur 
no  risk  nor  responsibility  by  becoming  an  in- 
dorser  on  such  note.  6  Pet.  51 ;  8  id.  12.  See 
17  Mass.  I;  Story,  Ag.  g§  114,  115;  3  Halst. 
N.  J.  1;  12  Wheat.  183 ;  1  Watts  &  S.  Penn. 
161. 

In  Military  Law.  To  deprive  a  military 
officer  of  his  office.     See  Art.  of  War,  art.  14. 

CASS  ARE.  To  quash;  to  render  void; 
to  break. 

CASSATION.  In  French  Law.  A  de- 
cision emanating  from  the  sovereign  authority, 


by  which  a  decree  or  judgment  in  the  court 
of  last  resort  is  broken  or  annulled.  See 
CouB  DE  Cassation. 

CASSETUR  BREVE  (Lat.  that  the 
writ  be  quashed).  la  Practice.  A  jud^ 
ment  sometimes  entered  against  a  plaintiff . 
at  his  request  when,  in  consequence  of  alle- 
gations of  the  defendant,  he  can  no  longer 
prosecute  his  suit  with  effect. 

The  effect  of  such  entry  is  to  stop  proceed- 
ings, and  exonerate  the  plaintiff  from  liability 
for  future  costs,  leaving  him  free  to  sue  oui 
new  process.  3  Blackstone,  Comm.  340.  See 
Gould,  Plead,  c.  5,  g  139;  3  Bouvier,  Inst.  a. 
2913,  2914;  5  Term,  C34. 

CASTELLAIN,       CASTELLANTJS. 

The  keeper  or  captain  of  a  lorlilied  castle; 
the  constable  of  a  castle.  Spelman,  Gloss.; 
Termes  de  la  Ley  ;  Blount. 

CASTELLORUM  OPERATIC.  In 
Old  English  Law.  Service  or  labor  done 
by  inferior  tenants  for  the  building  and  up- 
holding of  castles  and  public  places  of  de- 
fence. 

Towards  this  some  gave  tlieir  personai  service, 
and  otliers,  a  contribution  of  money  or  goods.  This 
was  one  branch  of  the  tnnoda  necemitaa,  1  Black- 
stone,  Comm.  263,  frtm  which  no  lands  could  be 
exempted  under  the  Saxons;  though  immunity  was 
sometimes  allowed  after  the  conquest.  Kennett, 
Paroch.  Ant.  114;  Cowel. 

CASTIGATORY.  An  engine  used  to 
punish  women  who  have  been  convicted  of 
being  common  scolds.  It  is  sometimes  called 
the  trebucket,  tumbrel,  ducking-stool,  or 
cucking-stool.  This  barbarous  punishment 
has  perhaps  never  been  inflicted  in  the 
United  States.     12  Serg.  &  R.  Penn.  225. 

CASTRATION".  In  Criminal  Law. 
The  act  of  gelding.  When  this  act  is  mali- 
ciously performed  upon  a  man,  it  is  a  may- 
hem, and  punishable  as  such,  although  the 
sufferer  consented  to  it.  2  Bishop,  Crim.  Law, 
??  842,  847.  By  the  ancient  law  of  England 
the  crime  was  punished  by  retaliation,  mem' 
brum  pro  membro.  Coke,  3d  Inst.  118.  It  is 
punished  in  the  United  States,  generally,  by 
fine  and  imprisonment.  The  civil  law  pun- 
ished it  with  death.  Die.  48. 8. 4.  2.  For  the 
Frfench  law,  vide  Code  P6nal,  art.  316.  The 
consequences  of  castration,  when  complete,  are 
impotence  and  sterility.  I  Beck,  Med.  Jur.  72. 

CASU  PROVISO  (Lat.  in  the  case  pro- 
vided for).  In  Practice.  A  writ  of  entry 
framed  under  the  provisions  of  the  statute  of 
Gloucester  (6  Edw.  I.)  c.  7,  which  lay  for  the 
benefit  of  the  reversioner  when  a  tenant  in 
dower  aliened  in  fee  or  for  life. 

It  seems  to  have  received  this  name  to  distin- 
guish it  from  a  similar  writ  framed  under  the  pro- 
visions of  the  statute  Westm.  2d  (13  Edw.  I.)  c.  24, 
where  a  t'^nant  by  curtesy  had  alienated  as  above, 
and  which  was  known  emphatically  as  the  writ  i» 
consimiii  cas^. 

The  writ  is  now  practically  obsolete.  Fita- 
herbert,  Nat.  Brev.  205;  Dane,  Abr.  Index. 

CASUAL  EJECTOR.  In  Practice. 
The  person  supposed  to  perform  the  fictitioue 
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ouster  of  the  tenant  of  the  demandant  in  an 
action  of  ejectment.     See  Ejectment. 

CASUALTIES  OF  SUPERIORITY. 
In  Scotch  Law.  Certain  emoluments  aris- 
ing to  the  superior  lord  in  regard  to  the  ten- 
ancy. 

iSiey  resemble  the  incidents  to  the  feudal 
tenure  at  common  law.  They  take  prece- 
dence of  a  creditor's  claim  on  the  tenant's 
land,  and  constitute  a  personal  claim  also 
against  the  vassal.  Bell,  Diet.  They  have  very 
generally  disappeared.     Paterson,  Comp.  29. 

CASUALTY.  Inevitable  accident.  Un- 
foreseen circumstances  not  to  be  guarded 
against  by  human  agency,  and  in  which  man 
takes  no  part.  Story,  Bailm,  ^  240;  1  Par- 
sons, Contr.  543-547. 

CASUS FCEDERIS(Lat.).  In  Interna- 
tional Law.  A  case  within  the  stipulations 
of  a  treaty. 

The  question  whether,  in  ease  of  a  treaty  of  alli- 
ance, a  nation  is  bound  to  assist  its  ally  in  war 
against  a  third  nation,  is  determined  in  a  great 
measure  by  the  justice  or  injustice  of  the  war.  If 
manifestly  unjust  on  the  part  of  the  ally,  it  cannot 
be  considered  as  casue  fcedetis,  Grotius,  b.  2,  c. 
25;  Vattel,  b.  2,  c.  12,  f  IfS. 

See  1  Kent,  Comm.  43. 

CASUS  FORTUITUS  (Lat.).  An  in- 
evitable accident.  A  loss  happening  in  spite 
of  all  human  effort  and  sagacity.  3  Kent, 
Qomm.  217,  3Q0. 

It  includes  such  perils  of  the  sea  as  strokes 
of  lightning,  etc.  A  loss  happening  through 
the  agency  of  rats  was  held  an  unforeseen, 
but  not  an  inevitable,  accident.  1  Curt.  C. 
OL  148.  The  happening  of  a  casus  fortuitus 
excuses  ship-owners  from  liability  for  goods 
conveyed.     3  Kent,  Comm.  216. 

CASUS  MAJOR  (Lat.].  An  unusual 
accident.     Story,  Bailm.  |  240. 

CASUS  OMISSUS  (Lat.).  A  case 
which  is  not  provided  for.  When  such  cases 
Arise  in  statutes  which  are  intended  to  pro- 
Tide  for  all  cases  of  a  given  character  which 
may  arise,  the  common  law  governs.  5  Coke, 
38;  II  East,  1;  2  Binn.  Penn.  279;  2  Shars- 
wood,  Blackst.  Comm.  260;  Brown,  Max. 
37.  A  casus  omissus  may  occur  in  a  con- 
tract as  well  as  in  a  statute.  2  Sharswood, 
Blackst.  Comm.  260. 

CATALLA  OTIOSA  (Lat.).  Dead 
goods,  and  animals  other  than  beasts  of  the 
plough,  averia  carucee,  and  sheep.  3  Shars- 
wood, Blackst.  Comm.  9 ;  Bracton,  217  6. 

CATALLUM.     A  chattel. 

The  word  is  used  more  frequently  in  the  plural, 
catalla,  but  has  then  the  same  signification,  de- 
neting  all  goods,  movable  or  immovable,  except 
auch  as  are  in  the  nature  of  fees  and  freeholds. 
Gowel;  DuGange. 

CATANBUS.  A  tenant  in  eapite.  A 
tenant  holding  immediately  of  the  crown. 
Spelman,  Gloss. 

CATCHING  BARGAIN.  An  agree- 
ment made  with  an  heir  expectant  for  the 
purchase  of  his  expctancy  at  an  inadequate 
j^rioe^ 


H.  In  such  cases  the  heir  is,  in  general, 
entitled  to  relief  in  equity,  and  may  have 
the  contract  rescinded  upon  terms  of  redemp- 
tion. 1  Vern.  Ch.  167,  320,  n. ;  2  id.  121 ; 
2  Cox,  80:  2  Chanc.  Cas.  136;  2  Freem.  Ill; 
2  Ventr.  Ch.  329;  1  P.  Will.  312;  3  id.  290, 
293,  n.;  1   Croke,  Car.  7;  2  Atk.  Ch.  133; 

2  Swanst.  Ch.  147,  and  the  cases  cited  in 
the  note;  1  Fonblanque,  Eq.  140;  1  Belt, 
Supp.  Ves.  Jr.  66 ;  2  id.  361.  It  has  been  said 
that  all  persons  dealing  for  a  reversionary  in- 
terest are  subject  to  this  rule;  but  it  may  be 
doubted  whether  the  course  of  decisions 
authorizes  so  extensive  a  conclusion,  and 
whether,  in  order  to  constitute  a  title  to  re- 
lief, the  reversioner  must  not  combine  the 
character  of  heir.  2  Swanst.  Ch.  148,  n.  See 
1  Chanc.  Pract.  112,  113,  n.,  458,  826,  838, 
839.  A  mere  hard  bargain  is  not  sufScient 
ground  for  relief. 

CATCHFOLE.  A  name  formerly  given 
to  a  sherifl's  deputy,  or  to  a  constable,  or 
other  officer  whose  duty  it  is  to  arrest  persons. 
He  was  a  sort  of  sergeant.  The  word  is  not 
now  in  use  as  an  official  designation.  Minshew. 

CATER  COUSIN.  A  very  distant  re- 
lation.    Blackstune,  Law  Tracts,  6. 

CATHEDRAL.  In  Ecclesiastical 
Law.  A  tract  set  apart  for  the  service  of  the 
church. 

After  the  establishment  of  Christianity,  the  em- 
perors and  other  great  men  gave  large  tracts  of 
land  whereon  the  first  places  of  public  worship 
were  erected, — which  were  called  eathedrx,  cathe- 
drals, aeeSf  or  seats,  from  the  clergy's  residence 
thereon.  And  when  churches  were  afterwards  built 
in  the  country,  and  the  clergy  were  sent  out  from 
the  cathedrals  to  officiate  therein,  the  cathedral  or 
head  seat  remained  to  the  bishop,  with  some  of  the 
chief  of  the  clergy  as  his  assistants. 

CATHOLIC  CREDITOR.  In  Scotch 
Law.  A  creditor  whose  debt  is  secured  on 
several  parts  or  all  of  his  creditor's  property. 
Such  a  creditor  is  bound  to  take  his  payment 
with  reference  to  the  rights  of  the  secondary 
creditors,  or,  if  he  disregards  their  rights, 
must  assign  over  to  them  his  claims.  This 
rule  applies  where  he  collects  his  debts  of  a 
cautioner  (surety).     Bell,  Diet. 

CATHOLIC  EMANCIPATION  ACT. 

The  act  10  Geo.  IV.  cc.  7.  This  act  relieves 
from  disabilities  and  restores  all  civil  rights 
to  Catholics,  except  that  of  holding  eccle- 
siastical offices  and  certain  high  state  offices. 

3  Stephen,  Comm.  109. 

CATTLE  GATE.  A  customary  propor- 
tionate right  of  pasture  enjoyed  in  common 
with  others.  The  right  is  measured  not  by 
the  number  of  cattle  to  be  pastured,  but  by 
reference  to  the  rights  of  others  and  the 
whole  amount  of  pasture.  34  Eng.  L.  &  Eq. 
511;  ITerm,  137. 

CAUSA  (Lat.).     A  cause;  a  reason. 

A  condition ;  a  consideration.  Used  of  con- 
tracts, and  found  in  this  sense  in  the  Scotch 
law  also.     Bell,  Diet. 

A  suit ;  an  action  pending.  Used  in  this 
sense  in  the  old  English  law. 
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Property.  Used  thus  in  the  civil  law  in 
the  sense  of  res  (a  thing).  Non  poredlum, 
non  agnellum  nee  aliam  causam  (not  a  hog,  not 
a  lamb,  nor  other  thing).     DuCange. 

By  reason  of. 

Causa  proxima.     The  immediate  cause. 

Cttusa  remoia.  A  cause  operating  indirectly 
by  the  intervention  of  other  causes. 

In  its  general  sense,  cmian  denotes  anything  ope- 
rating to  produce  an  effect.  Thus,  itis  said,  causa 
canBaniis  causa  eat  cauaati  (the  cause  of  the  thing 
oanslng  is  the  cause  of  the  thing  caused).  4  Gray, 
Mass.  393;  4  Gampb.  284.  In  law,  however,  only 
the  direct  cause  is  considered.  See  Causa  Froxiha  j 
9  Coke,  50 ;  12  Mod.  639. 

CATTSA  JACTITATIONIS  MARI- 
TAGII (Lat.).  A  form  of  action  which  an- 
ciently lay  against  a  party  who  boasted  or 
gave  out  that  he  or  she  was  married  to  the 
plaintiff,  whereby  a  common  reputation  of 
their  marriage  might  ensue.  3  Blackstone, 
Coram.  93. 

CAUSA  MATRIMONII  PR^SILO- 
CUTI  ( Lat.).  A  writ  lying  where  a  woman 
has  given  lands  to  a  man  in  fee-simple  with 
the  intention  that  he  shall  marry  her,  and  ho 
refuses  so  to  do  within  a  reasonable  time,  upon 
Suitable  request.  Oowel.  Now  obsolete.  3 
Blackstone,  Comm.  183,  n. 

CAUSA  PROXIMA  NON  RBMOTA 
SPBCTATUR  (Lat.).  The  direct  and  not 
the  remote  cause  is  considered. 

Importanbquestions  have  arisen  as  to  which,  in  the 
chain  of  acts  tending  to  the  production  of  a  given 
state  of  things,  is  to  be  considered  the  cause.  It  is 
not  merely  distance  of  place  or  of  causation  that 
renders  a  cause  remote.  The  cause  nearest  in  order 
of  causation,  which  is  adequate  without  any  efficient 
concurring  cause  to  produce  the  result,  may  be  con- 
sidered the  direct  cause.  The  rule  is  thus  stated  by 
Thomas,  J.,  in  4  Gray,  Mass.  412  :  "  Having  disco- 
vered an  efficient,  adequate  cause,  that  is  to  be  deemed 
the  true  cause,  unless  some  new  cause,  not  incidental 
to,  but  independent  of,  the  first,  shall  be  found  to  in- 
tervene between  it  and  the  result."  See  other  state- 
ments of  the  rule  by  Bacon,  Max.  Keg.  1 ;  PMUips, 
Ins.  vol.  2,  II 1097, 1131, 1132 ;  Story,  J.,  14  Pet.  99. 

The  principle  is  of  frequent  application  in 
fire  and  marine  insurance,  2  Arnould,  Ins.  | 
284;  1  Phillips,  Ins.  i  1132;  Broom,  Max.  166 ; 

12  East,  648;  6Exch.451;  6Bingh.  71G;  14 
Pet.  99;  14  How.  487;  2  Sumn.  C.  0.  218;  13 
Mass.  354;  8  Cush.  Mass.  477;  1  Du.  N.  Y. 
159;  2  id.  301 :  11  N.  Y.  9;  32  Penn.  St.  351; 

13  B.  Monr.  Ky.  311;  16  id.  427;  14  How. 
351 ;  and  in  cases  of  injuries  sustained  in  con- 
sequence of  negligence,  2  Taunt.  314;  5  Carr 
&  P.  190:  1  Q.  B.  29;  4  Bingh.  607;  3  Cush. 
Mass.  300 ;  9  Mete.  Mass.  1 ;  4  Den.  N.  Y. 
464,  or  tortious  acts  of  the  defendant.  2  "W. 
Blackst.  892. 

CAUSA  RBI  (Lat.).  In  CivU  Law. 
Things  accessory  or  appurtenant.  All  those 
things  which  a  man  would  have  had  if  the 
thing  had  not  been  withheld.  DuCange;  1 
Mackeldy,  Civ.  Law,  55. 

CAUSARB  (Lat.  to  cause).  To  be  en- 
gaged in  a  suit ;  to  litigate ;  to  conduct  a  cause. 
Used  in  the  old  English  and  in  the  civil  law. 

CAUSATOR  (Lat.).  A  litigant;  one  who 


takes  the  part  of  the  plaintiff  or  defendant  in 
a  suit. 

CAUSB  (Lat,  causa).  In  Civil  Law. 
The  consideration  or  motive  for  making  a  con- 
tract.    Dig.  2.  14.  7 ;  Toullier,  liv.  3,  tit.  3,  c. 

2,  §4. 
In  Pleading.     Reason ;  motive. 

In  a  replication  de  injuria,  for  example,  the  plain- 
tiff alleges  that  the  defendant  of  his  own  wrong  and 
v)iihout  the  cause  by  him,  etc.,  where  the  word  cause 
comprehends  all  the  facts  alleged  as  an  excuse  or 
reason  for  doing  the  act.  8  Coke,  67,  11  East,  461 ; 
1  Ohitty,  Plead.  685. 

In  Practice.  A  suit  or  action.  Any  ques- 
tion, civil  or  criminal,  contested  before  a  court 
of  justice.     Wood,  Civ.  Law,  301. 

CAUSE  OF  ACTION.  In  Practice. 
Matter  for  which  an  action  may  be  brought. 

A  cause  of  action  is  said  to  accrue  to  any  person 
when  that  person  first  comes  to  a  right  to  bring  an 
action.  There  is,  however,  an  obvious  distinction 
between  a  cause  of  action  and  a  right,  though  a 
cause  of  action  generally  confers  a  right.  Thus,  star 
tutes  of  limitation  do  not  affect  the  cause  of  action, 
but  take  away  the  right. 

"When  a  wrong  has  been  committed,  or  a 
breach  of  duty  has  occurred,  the  cause  of 
action  has  accrued,  although  the  claimant 
may  be  ignorant  of  it.  3  Barnew.  &  Aid.  288, 
626;  5  Barnew.  &  C.  259;  4  Carr.  &  P.  127. 
A  cause  of  action  does  not  accrue  until  the 
existence  of  such  a  state  of  things  as  will  en- 
able a  person  having  the  proper  relations  to 
the  property  or  persons  concerned  to  bring 
an  action.  5  Barnew.  &  C.  360;  8  Dowl.  & 
R.  346;  4  Bingh.  686. 

CAUTIO,  CAUTION.  In  CivU  Law. 
Security  given  for  the  performance  of  'any 
thing.  A  bond  whereby  the  debtor  acknow- 
ledges the  receipt  of  money  and  promises  to 
pay  it  at  a  future  day. 

In  French  Law.  The  person  entering  into 
an  obligation  as  a  surety. 

In  Scotch  Law.  A  pledge,  bond,  or  other 
security  for  the  performance  of  an  obligation, 
or  completion  of  the  satisfaction  to  be  ob? 
tained  by  a  judicial  process.     Bell,  Diet. 

CAUTIO  FIDEJUSSORIA.  Security 
by_  means  of  bonds  or  pledges  entered  into  by 
third  parties.     DuCange. 

CAUTIO  PIGNORATITIA.  A  pledge 
by  deposit  of  goods. 

'CAUTIO  PRO  BXPBNSIS.  Security 
for  costs  or  expenses. 

This  term  is  used  among  the  civilians,  Nov.  112, 
c.  2,  and  generally  on  the  continent  of  Europe.  In 
nearly  all  the  countries  of  Europe,  a  foreign  plain- 
tiff, whether  resident  there  or  not,  is  required  to 
give  caution  pro  ejcpensis  ;  that  is,  security  for  costs. 
In  some  states  this  requisition  is  modified,  and, 
when  such  plaintiff  has  real  estate  or  a  commercial 
or  manufacturing  establishment  within  the  state, 
he  is  not  required  to  give  such  caution.  Poelix, 
Droit  Intern.  Print,  n.  106. 

CAUTIO  USUPRUCTUARIA.  Se- 
curity, which  tenants  for  life  give,  to  pre- 
serve the  property  rented  free  from  waste  and 
injury.     Erskine,  Inst.  2.  9.  59. 

CAUTION  JURATORY.  Security  given 


CAUTIONER 


248 


CENEGILD 


by  oath.  That  which  a  suspender  swears  is 
the  best  he  can  afford  in  order  to  obtain  a  sus- 
pension. Erskine,  Pract.  4.  3.  6 ;  Paterson, 
Comp. 

CAUTIONER.  A  surety ;  a  bondsman. 
One  who  binds  himself  in  a  bond  with  the 
principal  for  greater  security,  lie  is  still  a 
cautioner  whether  the  bond  be  to  pay  a  debt 
or  whether  he  undertake  to  produce  the  per- 
son of  the  party  for  whom  he  is  bound.  Bell, 
Diet. 

CAVEAT  (Lat.  let  him  beware).  In 
Practice.  A  notice  not  to  do  an  act,  given 
to  some  officer,  ministerial  or  judicial,  by  a 
party  having  an  interest  in  the  matter. 

It  is  a  formal  caution  or  warning  not  to  do  the  act 
mentioned,  and  is  addressed  frequently  to  prevent 
the  adini-ision  to  probate  of  wills,  the  granting  let- 
ters of  administration,  etc. 

I  Bouvier,  Inst.  71,  534;  1  Burn,  Ecol.  Law, 
19,  203 ;  Nelson,  Abr. ;  Dane,  Abr. ;  Ayliffe, 
Parerg. ;  3  Blackstone,  Comm.  246;  2  Chitty, 
Pract.  502,  note  b;  Poph.  133;  1  Sid.  371;  3 
Binn.  Penn.  314;  3  Ilalst.  N.  J.  139. 

lu  Patent  Laiv.  A  legal  notice  not  to 
issue  a  patent  of  a  particular  description  to 
any  other  person  without  allowing  tlie  cave- 
ator an  opportunity  to  establish  his  priority 
of  invention. 

It  is  tiled  in  the  patent-office  under  statutory 
regulations.  The  principal  object  of  filing  it 
is  to  obtain  for  an  inventor  time  to  perfect 
his  invention  without  the  risk  of  having  a 
patent  granted  to  another  person  for  the  same 
thing. 

Upon  the  filmg  of  such  caveat  and  the 
payment  of  a  fee  of  twenty  dollars,  the  law 
provides  that  no  similar  patent  shall  be 
granted  to  another  person  on  any  application 
made  within  one  year  thereafter  without 
first  giving  the  caveator  due  notice  and  al- 
lowing him  an  opportunity  to  show  that  he 
himself  was  the  first  to  make  the  invention. 
If  before  the  expiration  of  the  year  another 
fee  of  twenty  dollars  is  paid  to  the  office,  it 
renews  the  caveat  for  another  year ;  and  so 
on  from  year  to  year  as  long  as  the  caveator 
continues  to  make  such  annual  payments. 
If  an  application  for  a  patent  for  the  inven- 
tion is  afterwards  made  by  the  caveator,  one 
caveat  fee  of  twenty  dollars  is  credited  to 
him  towards  his  patent  fee,  but  no  more. 

As  to  the  form  of  the  caveat,  it  need  con- 
tain nothing  more  than  simply  an  intelligible 
description  of  any  invention  which  the  cave- 
ator claims  to  have  made.  This  is  filed  in 
the  confidential  archives  of  the  office  and  pre- 
served in  strict  secrecy.  It  amounts  in  effect 
to  a  notice  to  the  office  not  to  grant  a  patent 
for  the  same  time  to  another  without  giving 
the  caveator  an  opportunity  to  show  his 
better  title  to  the  same.  Act  of  1836,  g  12. 
See  Patents. 

CAVEAT  EMPTOR  (Lat.  let  the  pur- 
chaser take  care).  In  every  sale  of  real 
property,  a  purchaser's  right  to  relief  at 
law  or  in  equity  on  account  of  defects  or  in- 
jurabrances   in  or  upon   the  property  sold 


depends  solely  upon  the  covenants  for  title 
which  he  has  received,  2  Sugden,  Vend.  425 : 
Coke,  Litt.  384  a,  Butl.  note ;  Dougl.  665 ;  1 
Salk.  211;  2rreem.Ch.  1;  3  Swanst.Ch.651 ; 
1  Coke,  1 ;  17  Pick.  Mass.  475 ;  10  Ga.  311 ;  1 
Serg.  &  R.  Penn.  62 ;  unless  there  be  fraud  on 
the  part  of  the  vendor.  3  Bos.  &  P.  162;  14 
Me.  133;  30  id.  266;  2  Caines,  N.  Y.  192;  2 
Johns.  Ch.  N.  Y.  519;  5  id.  79;  9  N.  Y.  36; 
24  Penn.  St.'  142;  4  Gill,  Md.  300:  3  Md.  Ch. 
Dec.  351:  1  Spenc.  N.  J.  353;  4  111.  334;  11 
id.  146 ;  8  Leigh,  Va.  658 ;  7  Gratt.  Va.  238 ; 
15  B.  Monr.  Ky.  627 ;  Freeni.  Ch.  Miss.  134, 
276 ;  3  Ired.  Eq.  No.  C.  408 ;  3  Ilumphr.  Tenn. 
347;  5  Iowa,  293;  and  consult  Kawle's  ex- 
tremely valuable  work  on  Covenants  for  Title, 
3d  ed.  611-634. 

In  sales  of  personal  property,  substantially 
the  same  rule  applies,  and  is  thus  stated  by 
Story  (Sales,  3d  ed.  §  348).  The  purchaser 
buys  at  his  own  risk,  unless  the  seller  gives 
an  express  warranty,  or  unless  the  law  im- 
plies a  warranty  from  the  circumstances  of 
the  case  or  the  nature  of  the  thing  sold,  or 
unless  the  seller  be  guilty  of  fraudulent  mis- 
representation or  concealment  in  respect  to  a 
material  inducement  to  the  sale.  1  Pet.  C. 
C.  301 ;  4  Johns.  N.  Y.  421 ;  20  id.  196 :  I 
Wend.  N.  Y.  185;  11  Mete.  Mass.  559.  See 
Misrepresentation  ;  Concealment. 

Consnlt  Rawle,  Covenants  for  Title;  Story, 
Sales;  2  Kent,  Comm.  478;  1  Story,  Equity; 
Sugden  (Ld.  St.  Leonards),  Vetidors  db  P.;  1 
Bouvier,  Inst.  954,  955. 

CAVEATOR.     One  who  files  a  caveat. 

CAYAGIUM.  A  toll  or  duty  paid  the 
king  for  landing  goods  at  some  quay  or  wharf. 
The  barons  of  the  Cinque  Ports  were  free 
from  this  duty.     Cowel. 

CEAPGIIiD.  Payment  of  an  animal. 
An  ancient  species  of  forfeiture.  Cowel; 
Spelman,  Gloss. 

CEDE.  To  assign;  to  transfer.  Applied 
to  the  act  by  which  one  state  or  nation  trans- 
fers territory  to  another. 

CEDENT.  An  assignor.  The  assignor 
of  a  chose  in  action.     Kames,  Eq.  43. 

CEDTTLA.  In  Spanish  Law.  A  writ- 
ten obligation,  under  private  signature,  by 
which  a  party  acknowledges  himself  in- 
debted to  another  in  a  certain  sum,  which 
he  promises  to  pay  on  demand  or  on  some 
fixed  day. 

In  order  to  obtain  judgment  on  such  an  instru- 
ment, it  is  necessary  that  the  party  executing  it 
should  acknowledge  it  in  open  court,  or  that  it  be 
proved  by  two  witnesses  who  saw  its  execution. 

The  citation  affixed  to  the  door  of  an  ab- 
sconding offender,  requiring  him  to  appear 
before  the  tribunal  where  the  accusation  is 
pending. 

CELEBRATION  OF  MARRIAGE. 
The  solemn  act  by  which  a  man,  and  woman 
take  each  other  for  husband  and  wife,  con- 
formably to  the  rules  prescribed  by  law. 

CENEGILD.  In  Saxon  Law.  A  pe- 
cuniary mulct  or  fine  paid  to  the  relations  of 


CENNINGA 


249 


CEPI 


n  murdered  person  by  the  murderer  or  his 
relations.     Spelman,  Gloss. 

CENNINOA.  A  notice  given  by  a  buyer 
to  a  seller  that  the  things  which  had  been 
sold  were  claimed  by  another,  in  order  that 
he  might  appear  and  j  ustify  the  sale.  Blount ; 
Whishaw. 

The  exaot  significance  of  this  term  is  somewhat 
doubtful.  It  probably  denoted  notice,  as  defined 
above.  The  finder  of  stray  cattle  was  not  always 
entitled  to  it;  for  Spelman  says,  "  As  to  strange  (or 
stray)  cattle,  no  one  shall  hare  them  but  with  the 
consent  of  the  hundred  of  tithingmen ;  unless  he 
have  one  of  these,  we  cannot  allow  him  any  cenniitga 
(I  think  notice)."     Spelman,  Gloss. 

CENS.  In  Canadian  Law.  An  annual 
payment  or  due  reserved  to  a  seignor  or  lord, 
and  imposed  merely  in  recognition  of  his 
superiority.     Guyot,  Inst.  o.  9. 

The  land  or  estate  so  held  is  called  a  ccnJiive  ;  the 
tenant  is  a  censitaire.  It  was  originally  a  tribute 
of  considerable  amount,  but  becume  reduced  in 
time  to  a  nominal  sum.  It  is  distinct  from  the 
rentes.  The  cena  varies  in  amount  and  in  mode  of 
payment.  Payment  is  usually  in  kind,  but  may  bo 
in  silver.     2  Low.  C.  40. 

CENSARIA.  A  farm,  or  house  and  laud, 
let  at  a  standing  rent.     Cowel. 

CENSUS  ^Lat.  censere,  to  reckon).  An 
official  reckoning  or  enumeration  of  the  in- 
habitants and  wealth  of  a  country. 

The  census  of  the  United  States  is  taken 
every  tenth  year,  in  accordance  with  the  pro- 
visions of  the  constitution;  and  many  of  the 
states  have  made  provisions  for  a  similar  de- 
cennial reckoning  at  intervening  periods. 
U.  S.  Const,  art.  1,  g  2 ;  1  Story,  if.  ^  Laws, 
73,  722,  751;  2  id.  1134,  1139,  1169,  1194;  3 
id.  1776 ;  4  Sharswood,  U.  S.  Laws,  2179.  ' 

CENT  (Lat.  centum,  one  hundred).  A 
coin  of  the  United  States,  weighing  seventy- 
two  grains,  and  composed  of  eighty-eight  per 
centum  of  copper  and  twelve  of  nickel.  Act 
of  Feb.  21,  1857,  sect.  4.  See  11  U.  S.  Stat, 
at  Large,  163,  164. 

Previous  to  the  act  of  congress  just  cited,  the 
cent  was  composed  wholly  of  copper.  By  the  act 
of  April  2,  1792,  Stat,  at  Large,  vol.  1,  p.  248,  the 
weight  of  the  cent  was  fixed  at  eleven  penny- 
Wiiights,  or  264  grains  ;  the  half-cent  in  proportion. 
Afterwards,  namely,  on  the  14th  of  January,  1793, 
it  was  reduced  to  203  grains ;  the  half-cent  in  pro- 
portion. 1  U.  S.  Stat,  at  Large,  299.  In  1796 
(Jan.  26),  by  the  proclamation  of  President  Wash- 
ington, who  was  empowered  by  law  to  do  so,  act 
of  March  3,  1795,  sect.  8,  1  U.  S.  Stat,  at  Large, 
440,  the  cent  was  reduced  in  weight  to  168  grains; 
the  half-cent  in  proportion.  It  remained  at  this 
■weight  until  the  passage  of  the  act  of  Feb.  21,  1857. 
The  same  act  directs  that  the  coinage  of  half-cents 
shall  cease.  The  first  issue  of  cents  from  the  na- 
tional mint  was  in  1793,  and  has  been  continued 
every  year  since,  except  1815.  But  in  1791  and 
1792  some  experimental  pieces  were  struck,  among 
which  were  the  so-called  Washington  cents  of  those 
yeirs,  now  so  much  sought  for  by  collectors  of 
coins. 

CBNTESIMA  {Lat.  centum),  la  Ro- 
man Law.     The  hundredth  part. 

Uaurix  centeaimae.  Twelve  per  ct>nt.  per  annum  ; 
that  is,  a  hundredth  part  of  the  principal  wjis  due 
each  month, — the  month  being  the  unit  of  time 


from  which  the  Romans  reckoned  interest.  2 
Blackstone,  Comm.  462,  n. 

CENTRAL  CRIMINAL  COURT.  In 
English  Law.  A  court  which  has  jurisdic- 
tion of  all  cases  of  treason,  murder,  felony,  or 
misdemeanor  committed  within  the  city  of 
London  and  county  of  Middlesex,  and  cer- 
tain parts  of  the  counties  of  Essex,  Kent,  and 
Surrey,  and  also  of  all  serious  offences  with- 
in the  former  jurisdiction  of  the  admiralty 
court. 

This  court  was  erected  in  1834,  and  received  the 
jurisdiction  of  the  court  of  sestions,  as  far  as  con- 
cerned all  the  more  serious  offences,  by  virtue  of 
the  act  4  i  5  Will.  IV.  c.  36 ;  and  by  virtue  of  the 
same  act,  and  the  subsequent  acts  7  Will.  IV.  and 
1  Vict.  cc.  84^89,  received  the  entire  criminal  juris- 
diction of  the  court  of  admiralty. 

12.  The  court  consists  of  the  lord  mayor, 
the  lord  chancellor,  the  judges  of  the  three 
superior  courts  at  Westminster,  the  judges  in 
bankruptcy,  the  judges  of  the  admiralty,  the 
dean  of  the  arches,  the  aldermen,  recorder, 
and  common  Serjeant  of  London,  and  the 
judges  of  the  sheriff's  court. 

Twelve  sessions  at  least  are  held  every  year, 
at  the  Sessions  House  in  the  Old  Bailey.  The 
important  cases  are  heard  in  a  session  of  the 
court  presided  over  by  two  of  the  judges  of 
the  superior  courts  at  Westminster.  The  less 
important  oases  are  tried  by  either  the  re- 
corder or  common  serjeant,  or  a  judge  from 
the  sheriff's  court  commissioned  for  that  pur- 
pose,— on  every  occasion  the  lord  mayor  or 
some  of  the  aldermen  being  also  present  on 
the  bench.  Two  sessions  of  the  court  adjoin 
each  other  and  sit  simultaneously. 

See  9  &  10  Vict.  c.  24;  14  &  15  Vict.  c.  55 ; 
19  &  20  Vict.  i;.  16. 

CENTUMVIRI  (Lat.  one  hundred  men). 
The  name  of  a  body  of  Roman  j  udges. 

Their  exact  number  was  one  hundred  and  five, 
there  being  selected  three  from  each  of  the  thirty- 
five  tribes  comprising  all  the  citizens  of  Il(»me. 
They  constituted,  for  ordinary  purposes,  four  tri- 
bunals ;  butsome  eases  (called  centiuiiviralei  cnitaaa) 
required  the  judgment  of  all  the  judges.  3  Black- 
stone,  Comm.  515. 

CENTURY.  One  hundred.  One  hun- 
dred years. 

The  Romans  were  divided  into  centuries,  as  the 
English  were  formerly  divided  into  hundreds. 

CEORL.  A  tenant  at  will  of  free  condi- 
tion, who  held  land  of  the  thane  on  condition 
of  paying  rent  or  services. 

A  freeman  of  inferior  rank  occupied  in 
husbandry.     Spelman,  Gloss. 

Those  who  tilled  the  outlands  paid  rent ;  those 
who  occupied  or  tilled  the  inlands,  or  demesne,  ren- 
dered services.  Under  the  Norman  rule,  this  term, 
as  did  others  which  denoted  workmen,  especially 
those  which  applied  to  the  conquered  race,  became 
a  term  of  reproach,  as  is  indicated  by  the  popular 
signification  of  churl.     Cowel ;  Spelman,  Gloss. 

CEPI  (Lat.).  I  have  taken.  It  was  of 
frequent  use  in  the  returns  of  sheriffs  when 
they  were  made  in  Latin;  as,  for  example, 
cepi  corpus  et  B.  B.  (I  have  taken  the  body 
and  discharged  him  on  bail  bond) ;  cepi  corpus 
et  est  in  custodia  (I  have  taken  the  body  and 
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it  is  in  custody ) ;  cepi  corpus  et  est  languidus 
(I  have  taken  the  body  and  he  is  sick). 

CEPI  CORPUS  (Lat.  I  have  taken 
the  body).  The  return  of  an  officei-  vfho  has 
arrested  a  person  upon  a  capias.  3  Bouvier, 
Inst.  n.  2804. 

CEPIT  (Lat.  capire,  to  take;  cepit,  he 
took,  or  has  taken). 

In  Civil  Practice.  Afortnof  replevin  which 
is  brought  for  carrying  away  goods  merely.  3 
Hill,  N.  Y.  282.  Non  detinet  is  not  the  proper 
answer  to  such  a  charge.  17  Ark.  85.  And  see 
3  Wise.  399.  Success  upon  a  non  cepit  does 
not  entitle  the  defendant  to  a  return  of  the 
property.  5  Wise.  85.  A  plea  of  noii  cepit  is 
not  inconsistent  with  a  plea  showing  property 
in  a  third  person.     8  Gill,  Md'.  133. 

In  Criminal  Practice.  Took.  A  tech- 
nical word  necessary  in  an  indictment  for 
larceny.  The  charge  must  be  that  the  de- 
fendant took  the  thing  stolen  with  a  felonious 
design.     Bacon,  Abr.  Indictment,  G  1. 

CEPIT  ET  ABDUXIT  (Lat.).  He  took 
and  led  away.  Applicable  in  a  declaration 
in  trespass  or  indictment  for  larceny  where 
the  defendant  has  taken  away  a  living  chattel. 

CEPIT  BT  ASPORTAVIT  (Lat.).  Ho 
took  and  carried  away.  Applicable  in  a  decla- 
ration in  trespass  or  an  indictment  for  larceny 
where  the  defendant  has  carried  away  goods 
without  right.     4  Blackstone,  Comm.  231. 

CEPIT  IN  ALIO  LOCO  (Lat.  he  took 
in  another  place).  In  Pleading.  A  plea  in 
replevin,  by  which  the  defendant  alleges  that 
he  took  the  thing  replevied  in  another  place 
than  that  mentioned  in  the  declaration.  1 
Chitty,  Plead.  490;  2  id.  558;  Eastell,  Eutr. 
554,  555 ;  WiUes,  475.  It  is  the  usu.al  plea 
where  the  defendant  intends  to  avow  or 
justify  the  taking  to  entitle  himself  to  a  re- 
turn.    4  Bmvier,  Inst.  n.  3569. 

CERT  MONEY.  The  head-money  given 
by  the  tenants  of  several  manors  yearly  to 
the  lords,  for  the  purpose  of  keeping  up  cer- 
tain inferior  courts.  Called  in  the  ancient 
records  certuni  letae  (leet  money).     Cowel. 

CERTAINTY.  In  Contracts.  Dis- 
tinctness and  accuracy  of  statement. 

A  thing  is  certain  when  its  essence,  quality,  and 
quantity  are  described,  distinctly  set  forth,  etc. 
Dig.  12.  1.  6.  It  is  uncertain  when  the  descrip- 
tion is  not  that  of  an  individual  object,  but  desig- 
nates only  the  Itind.  La.  Civ.  Code,  art.  3522,  no. 
8  J  5  Coke,  121. 

2.  If  a  contract  be  so  vague  in  its  terms 
that  its  meaning  cannot  be  certainly  col- 
lected, and  the  statute  of  frauds  preclude  tho 
admissibility  of  parol  evidence  to  clear  up 
the  difficulty,  5  Barnew.  &  C.  583,  or  parol 
evidence  cannot  supply  the  defect,  then  nei- 
ther at  law  nor  in  equity  can  effect  be  given  to 
it.     1  Russ.  &  M.  116;  1  Chanc.  Pract.  123. 

It  is  a  maxim  of  law,  that  that  is  certain 
which  may  be  made  certain :  certum  est  quod 
cerium  reddi  potest.  Coke,  Litt.  43.  For 
example,  when  a  man  sells  the  oil  he  has  in 
his  store  at  so  much  a  gallon,  although  there 
is  uncertainty  as  to  the  quantity  of  oil,  yet, 


inasmuch  as  it  can  be  ascertained,  the  maxim 
applies,  and  the  sale  is  good.  See,  generally, 
Story,  Eq.  H  240-256 ;  Mitford,  Eq.  PI.  Jere- 
my ed.  41 ;  Cooper,  Eq.  Plead.  5 ;  Wigram, 
Disc.  77. 

In  Pleading.  Such  clearness  and  dis- 
tinctness of  statement  of  the  facts  which  con- 
stitute the  cause  of  action  or  ground  of  defence 
that  they  may  be  understood  by  the  party 
who  is  to  answer  them,  by  the  jury  who  are 
to  ascertain  the  truth  of  the  allegations,  and 
by  the  court  who  are  to  give  the  judgment. 
Cowp.  682 ;  Hob.  295 ;  13  East,  107  ;  2  Bos. 
&  P.  267;  Coke,  Littleton,  303;  Comyns, 
Dig.  Pleader,  c.  17. 

3>  Certainty  to  a  common  intent  is  at- 
tained by  a  form  of  statement  in  which 
words  are  used  in  their  ordinary  meaning, 
though  by  argument  or  inference  they  may 
be  made  to  bear  a  different  one.  See  2  H. 
Blackst.  530. 

Certainty  to  a  certain  intent  in  general  is 
attained  when  the  meaning  of  tlie  statute 
may  be  understood  upon  a  fair  and  reasona- 
ble construction,  without  recurrence  to  possi- 
ble facts  which  do  not  appear.  1  Wms. 
Saund.  49 ;  9  Johns.  N.  Y.  317;  5  Conn.  423. 

Certainty  to  a  certain  intent  in  pariitvlar  is 
attained  by  that  technical  accuracy  of  state- 
ment which  precludes  all  argument,  infer- 
ence, and  presumption  against  the  party 
pleading.  When  this  certainty  is  required, 
the  party  must  not  only  state  the  facts  of  his 
case  in  the  most  precise  way,  but  add  to 
them  such  as  show  that  they  are  not  to  be 
controverted,  and,  as  it  were,  anticipate  the 
case  of  his  adversary.     Lawes,  Plead.  54,  55. 

4.  The  last  description  of  certainly  is  re- 
quired in  estoppels.  Coke,  Litt.  303 ;  2  H. 
Blackst.  530;  Dougl.  159;  and  in  pleas  which 
are  not  favored  in  law,  as  alien  enemy. 
8  Term,  167 ;  6  Binn.  Penn.  247.  See  10 
Johns.  N.  Y.  70;  1  Rand.  Va.  270.  With 
respect  to  an  indictment,  it  is  laid  down  tliat 
"an  indictment  ouglit  to  be  certain  to  every 
intent,  and  without  any  intendment  to  the 
contrary,"  Croke,  Eliz.  490;  and  the  charge 
contained  in  it  must  be  sufficiently  explicit 
to  support  itself;  for  no  latitude  of  intention 
can  be  allowed  to  include  any  thing  more 
than  is  expressed.     2  Burr.  1127. 

These  decisions,  which  have  been  adopted 
from  Lord  Coke,  have  been  subjected  to  se- 
vere criticism,  but  are  of  some  utility  in 
drawing  attention  to  the  different  degrees  of 
exactness  and  fulness  of  statement  requued 
in  different  instances.  Less  certainty  is  re- 
quired where  the  law  presumes  that  the 
knowledge  of  the  facts  is  peculiarly  in  the 
opposite  party.  8  East,  85;  13  id.  112;  3 
Maule  &  S.  14;  13  Johns.  N.  Y.  437. 

Less  certainty  than  would  otherwise  be  re- 
quisite is  demanded  in  some  cases,  to  avoid  pro- 
lixity of  statement.  2  Wms.  Saund.  117,  n.  1 ; 
id.  411,  n.  4.     See,  generally,  1  Chitty,  Plead. 

CERTIFICATE.  In  Practice.  A  writ- 
ing made  in  any  court,  and  properly  authen- 
ticated, to  give  notice  to  another  court  of  any 
thing  done  therein. 
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A  writing  by  ■which  testimony  is  given  that 
a  fact  has  or  has  not  taken  place. 

Certificates  are  either  required  by  law,  as 
an  insolvent's  certificate  of  discharge,  an 
alien's  certificate  of  naturalization,  which 
are  evidence  of  the  facts  therein  mentioned, 
or  voluntary,  which  are  given  of  the  mere 
motion  of  the  party  giving  them,  and  are  in 
no  case  evidence.  Comyns,  Dig.  Chancery 
(T  5);  1  Greenleaf,  Ev.  HSS;  2  Willes,  549, 
550. 

There  were  anciently  various  taodes  of 
trial  commenced  by  a  certificate  Of  various 
parties,  which  took  the  place  of  a  writ  in  a 
common-law  action.  See  Comyns,  Dig.  Cer- 
tijicate. 

By  statute^  the  certificates  of  various  officers 
may  be  made  evidence,  in  which  case  the 
effect  cannot  be  extended  by  including  facts 
other  than  those  authorized.  1  Maule  &  S. 
599;  3  Pet.  12,  29;  4  How.  522;  13  Pick. 
Mass.  172;  14  id.  442;  1  Dall.  Penn.  406;  6 
Serg.  &  R.  Penn.  324;  3  Murph.  No.  C.  331; 
Rob.  La.  307.     See  Return  ;  Notary. 

CERTIFICATE  OF  ASSIZE.  In 
Practice.  A  writ  granted  for  the  re-exami- 
nation or  retrial  of  a  matter  passed  by  assize 
before  justices.  Pitzherbert,  Nat.  Brev.  181. 
It  is  now  entirely  obsolete.  3  Sharswood, 
Blackst.  Comm.  389.  Consult,  also,  Comyns, 
Dig.  Assize  (B  27,  28). 

CERTIFICATE     OF     COSTS.        See 

Judge's  Certificate. 

CERTIFICATE  OF  REGISTRY.     A 

certificate  that  a  ship  has  been  registered  as 
the  law  requires.  3  Kent,  Comm.  149. 
Under  the  United  States  statutes,  "  every 
alteration  in  the  property  of  a  ship  must  be 
indorsed  on  the  certificate  of  registry,  and 
must  itself  be  registered."  Unless  this  is 
done,  the  ship  or  vessel  loses  its  national  pri- 
vileges as  an  American  vessel.  1  Parsons, 
Marit.  Law,  48.  The  English  statute  makes 
such  a  transfer  void.  Stat.3&4Will.lV.c.54. 
The  registry  is  not  a  document  required  by 
the  law  of  nations  as  expressive  of  a  ship's 
national  character,  4  Taunt.  367,  and  is  at 
most  only  prima  facie  evidence  of  ownership, 
2  Hall,  Adm.  N.  Y.  1 ;  2  Wall.  Jr.  C.  C.  264 ; 
23  Penn.  St.  76;  1  Cal.  481;  33  Bng.  L.  & 
Eq.  204;  14  East,  226;  16  id.  169.  The  re- 
gistry acts  are  to  be  considered  as  forms  of 
local  or  municipal  institution  for  purposes  of 
public  policy.    3  Kent,  Comm.  149. 

CERTIFICATION.     In  Scotch  Law. 

A  notice  to  a  party  in  a  suit  that,  if  he  fail 
to  do  something,  certain  consequences  will 
follow.     Paterson,  Comp. 

CERTIFIED  CHECK.  A  check  which 
has  been  recognized  by. the  proper  officer  as 
a  valid  appropriation  of  the  amount  of  money 
therein  specified  to  the  person  therein  named, 
and  which  bears  upon  itself  the  evidence  of 
such  recognition. 

Certification  of  a  check  is  usually  accom- 
plished by  writing  the  name  of  the  officer 
authorized  to  bind  the  bank  in  that  manner 


across  the  face  of  the  check.     See  Check; 
Sewall,  Bank. 

CERTIORARI.  In  Practice.  A  writ 
issued  by  a  superior  to  an  inferior  court  of 
record,  requiring  the  latter  to  send  in  to  the 
former  some  proceeding  therein  pending,  or 
the  records  and  proceedings  in  some  cause 
already  terminated  in  cases  where  the  proce- 
dure is  not  according  to  the  course  of  the 
common  law. 

The  office  of  the  writa  of  certiorari  and  man- 
damus is  often  much  the  same.  It  is  the  practice 
of  the  United  States  Supreme  Court,  upon  a  sug- 
gestion of  any  defect  in  the  transcript  of  the  record 
sent  up  into  that  court  upon  a  writ  of  error,  to 
allow  a  special  certiorari,  requiring  the  court  below 
to  certify  more  fully.  3  Dall.  411 ;  7  Cranch,  288 ;  3 
How.  553.  The  same  result  might  also  be  effected 
by  a  writ  of  mandamus.  The  two  remedies  are, 
when  addressed  to  an  inlerior  court  of  record,  from 
a  superior  ctturt,  requiring  the  return  of  a  record, 
much  the  same.  But  where  diminution  of  the  record 
is  suggested  in  the  inferior  court,  and  the  purpose 
is  to  obtain  a  more  perfect  rec&rd,  and  not  merely 
a  more  perfect  copy  or  transcHptj  it  is  believed  that 
the  writ  of  mandamus  is  the  appropriate  remedy. 

In  many  of  the  states,  the  writ  produces  the  same 
result  in  proceedings  given  by  statute,  such' as  the 
proceedings  for  obtaining  damages  under  the  mill 
acts,  highway  acts,  pauper  laws,  etc.,  as  the  writ  of 
error  does  when  the  proceedings  are  according  to 
the  course  of  the  common  law.  Where  the  lower 
court  is  to  be  required  to  proceed  in  a  cause,  a 
writ  of  procedendo  or  mandamus  is  the  proper  re- 
medy. 

2.  The  writ  lies  in  most  of  the  states  of  the 
United  States  to  remove  from  the  lower  courts 
proceedings  which  are  created  and  regulated 
by  statute  merely,  for  the  purpose  of  re- 
vision, 2  Mass.  89;  11  id.  466;  13  Pick. 
Mass.  195  ;  8  Me.  293  ;  5  Binn.  Penn.  27  ;  5 
Serg.  &  R.  Penn.  174 ;  3  Halst.  N.  J.'  123  ;  7 
id.  368  ;  2  Dutch.  N.  J.  49  ;  4  Hayw.  Tenn. 
100 ;  2  Yerg.  Tenn.  173  ;  1  Gill  &  J.  Md. 
196 ;  8  Vt.  271 ;  1  Ohio,  383  ;  2  Va.  Cas. 
270  ;  16  Johns.  N.  Y.  50  ;  20  id.  300 ;  1  Ala. 
95  ;  8  Cal.  58;  6  Mich.  137;  and  to  complete 
the  proceedings  when  the  lower  court  refuses 
to  do  so,  upon  erroneous  grounds.  1  Hayw. 
No.  C.  302 ;  2  Ark.  73.  In  England,  13  Eng. 
L.  &  Eq.  129 ;  1  Barnew.  &  C.  142 ;  3  Salk. 
78,  and  in  some  states  of  the  United  States,  3 
Harr.  &  M'H.  Md.  115  ;  Coxe,  N.  J.  287 ;  1 
South.  N.  J.  40 ;  2  id.  539 ;  7  Cow.  N.  Y. 
141 ;  2  Yerg.  Tenn.  173  ;  2  Whart.  Penn. 
117  ;  2  Va.  Cas.  £68 ;  2  Murph.  No.  C.  100; 
1  Ala.  95  ;  5  R.  I.  385,  the  writ  may  also  be 
issued  to  remove  criminal  causes  to  a  supe- 
rior court.     But  see  10  Ohio,  345. 

3.  It  is  used  also  as  an  auxiliary  process 
to  obtain  a  full  return  to  other  process,  as 
when,  for  example,  the  record  of  an  inferiot 
court  is  brought  before  a  superior  court  by 
appeal,  writ  of  error,  or  other  lawful  mode, 
and  there  is  a  manifest  defect  or  suggestion 
of  diminution,  to  obtain  a  perfect  transcript 
and  all  papers.  3  Dall.  Penn.  413 ;  7  Cranch, 
288  ;  9  Wheat.  526 ;  3  Johns.  N.  Y.  23 ;  2 
Cow.  N.  Y.  38 ;  2  South.  N.  J.  270,  551 ;  7 
Halst.  N.  J.  85  ;  1  Blaokf.  Ind.  32;  3  Ind.  31t> 
3  Dev.  No.  C.  117 ;  1  Dev.  &  B.  No.  G.  .■?82 ;  \\ 
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8.  414 ;  2  Munf.  Va.  229 ;  2  T.  B.  Monr. 
Ky.  371 ;  16  B.  Monr.  Ky.  472  ;  2  Ala.  499. 

4.  It  does  not  lie  to  enable  the  superior 
court  to  revise  a  decision  upon  matters  of 

act,  6  Wend.  N.  Y.  564;  4  Halst.  N.  J.  209; 
2  Dutch.  N.  J.  303  ;  2  Green,  N.  J.  74,  141 ; 
10  Pick.  Mass.  358 ;  40  Me.  389 ;  18  III.  324; 

5  Wise.  191 ;  3  id.  736  ;  see  2  Ohio,  27  ;  nor 
matters  resting  in  the  discretion  of  the  judge 
of  the  inferior  court,  9  Mete.  Mass.  423 ;  1 
Dutch.  N.  J.  173 ;  unless  by  special  statute, 

6  Wend.  N.  Y.  564;  10  Pick.  Mass.  358;  4 
Halst.  N.  J.  209 ;  or  where  palpable  injustice 
has  been  done.  1  Miss.  112 ;  1  Wend.  N.  Y. 
288 ;  8  id.  47 ;  2  Mass.  173, 489 ;  3  id.  188, 229. 

It  does  not  lie  where  the  errors  are  formal 
merely,  and  not  substantial,  8  Ad.  &  E.  413  ; 
4  Mass.  567  ;  17  id.  351 ;  1  Mete.  Mass.  122; 
6  Miss.  578;  42  Me.  395;  nor  where  substan- 
tial justice  has  been  done  though  the  pro- 
ceedings were  informal.  24  Me.  9 ;  20  Pick. 
Mass.  71 ;  24  id.  181 ;  13  Tex.  18. 

5.  It  is  granted  or  refused  in  the  discretion 
of  the  superior  court,  Colby,  Pract.  351;  8 
Me.  293 ;   24  id.  9 ;  2  Mass.  445  ;  17  id.  352 ; 

2  N.  H.  210 ;  15  Wend.  N.  Y.  198  ;  2  Hill, 
N.  Y.  9,  14 ;  26  Barb.  N.  Y.  437  ;  4  T.  B. 
Monr.  Ky.  420;  1  Miss.  112;  16  Vt.  446 ;  24 
Ga.  379 ;  and  the  application  must  disclose  a 
proper  case  upon  its  face.  8  Ad.  &  E.  43 ;  17 
Mass.  351 ;  2  Hawks,  No.  C.  102;  1  Ashm. 
Peun.  51,  215;  2  Harr.  Del.  459;  Wright, 
Ohio,  130  ;  4  Jones,  No.  C.  309  ;  18  Ark.  449 ; 
17  111.  31 ;  4  Tex.  1 ;  2  Swan,  Tenn.  176. 

6.  The  judgment  is  either  that  the  pro- 
ceedings below  be  quashed  or  that  they  be 
affirmed,  8  Yerg.  Tenn.  102,  218;  5  Mass. 
423  ;  11  id.  466  ;  12  Gill  &  J.  Md.  329 ;  see  35 
N.  H.  315,  either  wholly  or  in  part.  5  Mass. 
420;  13  id.  433 ;  13  Pick.  Mass.  195;  4  Ohio, 
200 ;  13  Johns.  N.  Y.  461 ;  15  id.  195.  See,  also, 
1  Overt.  Tenn.  58;  2  Hayw.  No.  C.  38;  4  Ala. 
357.  The  costs  are  discretionary  with  the 
court,  16  Vt.  426;  6  Ind.  367;  but  at  common 
law  neither  party  recovers  costs,  8  Johns.  N. 
Y.  321 ;  12  Wend.  N.  Y.  262  ;  11  Mass.  465  ; 

3  N.  H.  44;  4  Ohio,  200;  and  the  matter  is 
regulated  by  statute  in  some  states.  4  Watts, 
Penn.  451;  1  Spenc.  N.  J.  271.  See  Man- 
damus; Prccedendo.  Consult  4  Sharswood, 
Blackst.  Comm.262, 265 ;  Redfield,  Railways; 
and  the  authorities  on  the  practice  of  the  seve- 
ral states. 

CERVISARII  {cervisice,  ale).  Among, 
the  Saxons,  tenants  who  were  bound  to  sup- 
ply drink  for  their  lord's  table.  Cowel; 
Domesday. 

CERVISIA.  Ale.  Cervisarius.  An  ale- 
brewer;  an  iile-house  keeper.    Gowel;  Blount. 

CESIONARIO.  In  Spanish  Law.  An 
assignee.     White,  New  Recop.  304. 

CESSAVIT  PER  BIBWNIUM  (Lat. 
he  has  ceased  for  two  years).  In  Practice. 
An  obsolete  writ,  which  could  formerly  have 
been  sued  out  when  the  defendant  had  for 
two  years  ceased  or  neglected  to  perform  such 
service  or  to  pay  such  rent  as  he  was  bound  to 
do  by  his  tenure,  and  had  not  upon  his  lands 


sufficient  goods  or  chattels  to  be  distrained. 
Fitzherbert,  Nat.  Brev.  208.  It  also  lay  where 
a  religious  house  held  lands  on  condition  of 
performing  certain  spiritual  services  which  it 
failed  to  do.     3  Blackstone,  Comm.  232. 

CESSET  EXECUTIO  (Lat.  let  execu- 
cution  stay).  In  Practice.  The  formal  order 
for  a  stay  of  execution,  when  proceedings  in 
court  were  conducted  in  Latin.  See  Execu- 
tion. 

CESSET  PROCESSUS  (Lat.  let  pro- 
cess stay).  In  Practice.  The  iormal  order 
for  a  stay  of  process  or  proceedings,  when  the 
proceedings  in  court  were  conducted  in  Latin. 
See  2  Dougl.  627. 

CESSIO  BONORTTM  (Lat.  a  transfer 
of  property).  In  Civil  Law.  An  assign- 
ment of  his  property  by  a  debtor  for  the 
benefit  of  his  creditors. 

Such  an  assignment  discharged  the  debtor 
to  the  extent  of  the  property  ceded  only,  but 
exempted  him  from  imprisonment.  Dig.  2. 
4. 25 ;  48. 19. 1 ;  Nov.  4. 3.  And  see  La.  Civ. 
Code,  2166;  2  Mart.  La.  112  ;  2  La.  354;  11 
id.  531;  2  Mart.  La.  N.  s.  108;  5  id.  299;  4 
Wheat.  122. 

CESSION  (Lat.  cessio,  a  yielding). 

In  Civil  Law.  An  assignment.  The  act 
by  which  a  party  transfers  property  to  another. 

In  Ecclesiastical  Law.  A  surrender. 
When  an  ecclesiastic  is  created  bishop,  or 
when  a  parson  takes  another  benefice,  with- 
out dispensation,  the  first  benefice  becomes 
void  by  a  legal  cession  or  surrender.     Cowel. 

In  Governmental  Law^.  The  transfer 
of  land  by  one  government  to  another. 

France  ceded  Louisiana  to  the  United  States, 
by  the  treaty  of  Paris,  of  April  30, 1803 ;  Spain 
made  a  cession  of  East  and  West  Florida,  by 
the  treaty  of  Feb.  22,  1819.  Cessions  have 
been  severally  made  to  the  general  govern- 
ment of  a  part  of  their  territory  by  New 
York,  Virginia,  Massachusetts,  Connecticut, 
South  Carolina,  North  Carolina,  and  Georgia. 
See  Gordon,  Dig.  art.  2236-2250. 

CESSIONARY.   In  Scotch  Law.   An 

assignee.     Bell,  Diet. 

CESTUI  QUE  TRUST.  He  for  whose 
benefit  another  person  is  seised  of  lands  or 
tenements  or  is  possessed  of  personal  property. 

He  who  has  a  right  to  a  beneficial  interest 
in  and  out  of  an  estate  the  lep-al  title  to 
which  is  vested  in  another.  2  Washburn, 
Real  Prop.  163. 

He  may  be  said  to  be  the  equitable  owner, 
Williams,  Real  Prop.  135;  1  Spence,  Eq.  Jur. 
497 ;  1  Ed.Ch.  223 ;  2  Pick.  Mass.  29 ;  is  entitled, 
therefore,  to  the  rents  and  profits  ;  may  trans- 
fer his  interest,  subject  to  the  provisions  of  the 
instrument  creating  the  trust,  1  Spence,  Eq. 
Jur.  507 ;  2  Washburn,  Real  Prop.  195 ;.  may 
defend  his  title  in  the  name  of  his  trustee,  1 
Cruise,  Dig.  tit.  12,  c.  4,  g  4;  but  has  no  legal 
title  to  the  estate,  as  he  is  merely  a  tenant  at 
will  if  be  occupies  the  estate,  2  Ves.  Sen.  Ch. 
472;  16  C.  B.  652;  1  Washburn,  Real  Prop. 
88 ;  and  may  be  removed  from  possession  in 
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an  action  of  ejectment  by  his  own  trustee.  ! 
Lewin,  Trust.  475;  Hill,  Trust.  274;  3  Dev. 
No.  C.  425 ;  2  Picli.  Mass.  508.     See  Trust. 

CESTUI  QUE  USE.  He  for  whose 
henefit  land  is  held  by  another  person. 

He  who  has  a  right  to  take  the  profits  of 
lands  of  which  another  has  the  legal  title  and 
possession,  together  with  the  duty  of  defend- 
ing the  same  and  to  direct  the  making  estates 
thereof.  Tudor,  Lead.  Cas.  252 ;  2  Blaokstone, 
Comm.  330.  See  2  Washburn,  Eeal  Prop. 
95;  Use. 

CESTUI  QUE  VIE.  He  whose  life  is 
the  measure  of  the  duration  of  an  estate.  1 
Washburn,  Real  Prop.  88. 

CH  ACE  A.  A  station  for  game,  more  ex- 
tended than  a  park,  less  so  than  a  forest;  the 
liberty  of  hunting  within  such  limits.    Cowel. 

The  driving  or  hunting  animals  ;  the  way 
along  which  animals  are  driven.  Spelman, 
Gloss. 

CHAPEWAX.  An  ofiSoer  in  chancery 
who  fits  the  wax  for  sealing  to  the  writs, 
commissions,  and  other  instruments  there 
made  to  be  issued  out.  He  is  probably  so 
called  because  he  warms  [chaiifc]  the  wax. 

CHAFFERS.  Anciently  signified  wares 
and  merchandise:  hence  the  word  chaffer- 
ing, which  is  yet  used  for  buying  and  selling, 
or  beating  down  the  price  of  an  article.  The 
word  is  used  in  stat.  3  Edw.  III.  c.  4. 

CHALDRON.  A  measure  of  capacity, 
equal  to  tilty-eight  and  two-thirds  cubic  feet, 
nearly. 

CHALLENGE.  In  Criminal  Law.  Are- 
quest  by  one  person  to  another  to  fight  a  duel. 

It  may  be  oral  or  written.  6  Blackf.  Ind. 
20.  Sending  a  challenge  is  a  high  ofi'enoe  at 
common  law,  and  indictable  as  tending  to  a 
breach  of  the  peace.  Hawkins,  PL  Cr.  b.  1, 
c.  3,  ^  3 ;  3  East,  581 ;  6  id.  464 ;  1  Dan.  Ky. 
524;  1  Sjuth.  N.  J.  40;  2  M'Cord,  So.  C. 
334;  I  Const.  So.  C.  107  ;  1  Hawks,  No.  C. 
487;  2  Ala.  506;  6  Blackf.  Ind.  20;  9  Leigh, 
Va.  603;  3  Rjg.  N.  Y.  133;  3  Wheel.  Cr. 
Cas.  N.  Y.  245.  He  who  carries  a  challenge 
is  also  punishable  by  indictment.  3  Cranch, 
C.  C.  178.  In  most  of  the  states,  this  barba- 
rous practice  is  punishable  by  special  laws. 
2  Bishop,  Grim.  Law,  ^  270-^73. 

In  most  of  the  civilized  nations,  challeng- 
ing another  to  fight  is  a  crime,  as  calculated 
to  destroy  the  public  peace ;  and  those  who 
partake  in  the  ofl'ence  are  generally  liable  to 
punishment.  In  Spain,  it  is  punished  by 
loss  of  ofiioes,  rents,  and  honors  received 
from  the  king,  and  the  delinquent  is  incapa- 
ble to  hold  tliem  in  future.  Aso  &  M.  Inst. 
b.  2,  t.  19,  c.  2,  i  6.  See,  generally,  Joy, 
Chall.;  1  Russell,  Crimes,  275;  2  Bishop, 
Crim.  Law,  ?  270 ;  6  J.  J.  Marsh.  Ky.  120; 
1  Const.  So.  C.  107 ;  1  Munf.  Va.  468. 

3.  In  Practice.  An  exception  to  the 
jurors  who  have  been  arrayed  to  pass  upon  a 
cause  on  its  trial. 

An  exception  to  those  who  have  been  re- 
turned as  jurors.     Coke,  Litt.  155  b. 


The  mos-t  satisfactory  derivation  of  the  word  i8 
that  adopted  by  Webster  and  Crabb,  from  laU, 
challenge  implying  a  calling  off.  The  word  is 
also  used  to  denote  exceptioos  taken  tii  a  judge's 
capaeity  on  account  of  interest,  2  Binn.  Penn.  454  j 
4  id.  349,  and  to  the  sheriff  for  favor  as  well  as 
affinity.  Coke,  Litt.  16S  a;  10  Serg.  &  K.  Penn. 
336;  Hid.  303. 

3.  Challenges  are  of  the  following  classes: 
To  the  array.     Those  which  apply  to  all 

the  jurors  as  arrayed  or  set  in  order  by  the 
ofBcer  upon  the  panel.  Such  a  challenge  is, 
in  general,  founded  upon  some  error  or  mani- 
fest partiality  committed  in  obtaining  the 
panel,  and  which,  from  its  nature,  applies  to 
all  the  jurors  so  obtained.  These  are  not 
allowed  in  the  United  States  generally,  Col- 
by, Pract.  235  ;  2  Blatchf.  C.  C.  435,  the  same 
end  being  attained  by  a  motion  addiessed 
to  the  court,  but  are  in  some  states.  33  Penn. 
St.  338;  12  Tex.  252;  24  Miss.  445  ;  1  Mann. 
Mich.  451;  20  Conn.  510;  1  Zabr.  N.  J.  656. 

For  cause.  Those  for  which  some  reason 
is  assigned. 

These  may  be  of  various  kinds,  unlimited 
in  number,  may  be  to  the  an-ay  or  to  the 
poll,  and  depend  for  their  allowance  upon  the 
existence  and  character  of  the  reason  as- 
signed. 

4.  To  the  favor.  Those  challenges  to  the 
poll  for  cause  which  are  founded  upcn  rea- 
sonable grounds  to  suspect  that  the  juror 
will  act  under  some  undue  influence  or  pre- 
judice, though  the  cause  be  net  eo  evident  as 
to  authorize  a  principal  challenge.  Coke, 
Litt.  147  a,  157  a;  Bacon,  Abr.  Juries,  E  5; 
3  Wise.  823.  Such  challenges  are  at  com- 
mon law  decided  by  triors,  and  not  by  the 
court.     See  Triors  ;  16  N.  Y.  501. . 

Peremptory.  Those  made  without  assign- 
ing any  reason,  and  which  the  court  must 
allow.  The  number  of  these  in  trials  for 
felonies  was,  at  common  Jaw,  thirty-five,  4 
Blackstone,  Comm.  354,  but,  by  statute,  has 
been  reduced  to  twenty  in  most  states,  and 
is  allowed  in  criminal  cases  cnly  when  the 
ofl'ence  is  capital,  2  Blatchf.  C.  C.  470;  10 
B.  Monr.  Ky.  125;  8  Ohio  St.  98;  25  Mo. 
167 ;  sec  5  Wise.  324 ;  1  Jt.nes,  No.  C.  £89 ;  16 
Ohio,  354 ;  while  in  civil  cases  the  right  is  not 
allowed  at  all,  2  Blatchf.  C.  C.  470 ;  or,  if  al- 
lowed, only  to  a  very  limited  extent.  5  Harr. 
Del.  245  ;  7  Ohio  St.  155  ;  9  Barb.  N.  Y.  161 ; 
20  Conn.  510. 

5.  To  the  poll.  Those  made  separately  to 
each  juror  to  whom  they  apply.  Distin- 
guished from  those  to  the  array. 

Principal.  Those  made  for  a  cause  which 
when  substantiated  is  of  itself  sufiicient  evi- 
dence of  bias  in  favor  of  or  against  the  party 
challenging.  Coke,  Litt.  156  6.  See  3  Black- 
stone,  Comm.  363  ;  4  id.  353.  They  may  be 
either  to  the  array  or  to  the  poll.  Coke, 
Litt.  156  a,  b. 

The  importance  of  the  distinction  between  prin- 
cipal challenges  and  those  to  the  favor  is  found  in 
the  case  of  challenges  to  the  array  or  of  challenges 
to  the  poll  for  favor  or  partiality.  All  other  chal- 
lenges to  the  poll  must,  it  seems,  be  principal.  The 
distinctions  between  the  various  classes  of  cbal- 
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'enges  are  of  little  value  in  modern  practice,  as  the 
court  generally  determine  the  qualifications  of  a 
juror  upon  suggestion  of  the  cause  for  challenge, 
and  examination  of  the  juror  upon  oath  when  neces- 
sary.   See  Triors. 

6.  The  causes  for  challenge  are  said  to  be 
either  propter  honoris  respectum  (from  regard 
to  rank),  which  do  not  exist  in  the  United 
States  ;  propter  defectum  (on  account  of  some 
defect),  from  personal  objections,  as  alienage, 
infancy,  lack  of  statutory  requirements ;  prop- 
ter affectum  (on  account  of  partiality),  from 
some  bias  or  partiality  either  actually  shown 
to  exist  or  presumed  from  circumstances ; 
propter  delictum  (on  account  of  crime),  in- 
cluding cases  of  legal  incompetency  on  the 
ground  of  infamy.     Coke,  Litt.  155  &  et  seq. 

These  causes  include,  amongst  others, 
incapaciti)  resulting  from  age,  lack  of  statu- 
tory qualifications,  10  Gratt.  Va.  767 ;  par- 
tialiti/  arising  from  near  relationship,  19  N. 
H.  372;  19  Penn.  St.  95  ;  10  Gratt.  Va.  690; 
Busb.  No.  C.  33a  ;  32  Me.  310;  20  Conn.  87  ; 
2  Barb.  Ch.  N.  Y  331 ;  see  38  Me.  44;  19  N. 
H.  351,  an  interest  in  the  result  of  the  trial, 

11  lud.  234 ;  8  Cush.  Mass.  69 ';  21  N.  11.  438 ; 
1  Zabr.  N.  J.  656;  11  Mo.  247,  conscientious 
scruples  as  to  finding  a  verdict  of  conviction 
in  a  capital  case,  1  Baldw.  C.  C.  78;  16  Tex. 
208,  445  ;  7  lud.  338;  2  Cal.  257  ;  3  Ga.  453 ; 
17  Miss.  115;  16  Ohio,  364;  13  N.  H.  536; 
see  13  Ark.  568 ;  14  111.  433  ;  5  Cush.  Mass. 
295,  membership  of  societies,  under  some  cir- 
cumstances, 5  Cal.  347 ;  4  Gray,  Mass.  18,  or 
indicated  by  declarations  of  wishes  or  opinions 
as  to  the  result  of  the  trial,  1  Zabr.  N.  J.  196 ; 
19  Ohio,  198;  see  6  lud.  169,  or  opinions 
formed  or  expressed  as  to  the  guilt  or  inno- 
cence of  one  accused  of  crime.  19  Ark.  156; 
30  Miss.  627 ;  2  Wall.  Jr.  0.  C.  333 ;  10 
Humphr.  Tsnn.  456  ;  13  111.  685  ;  2  Greene, 
Iowa,  404;  19  Ohio,  198 ;  5  Ga.  85.  See  1  Dutch. 
N.  J.  533  ;  15  Ga.  498  ;  18  id.  383  ;  7  Ind. 
332;  2  Swan,  Tenn.  581;  IG  lU.  364;  1  Cal. 
379  ;  5  Cuah.  Ma=is.  295  ;   7  Gratt.  Va.  593  ; 

12  M  >.  223  ;  18  Conn.  166. 

T.  W/iomai/challenrfe.  Both  parties,  in  civil 
as  well  as  in  criminal  cases,  may  challenge, 
for  cause ;  and  equal  privileges  are  generally 
allowed  both  parties  in  respect  to  pei-eraptory 
challenges;  but  see  6  B.  Monr.  Ky,  15;  3 
Wise.  8'23 ;  2  Park.  Cr.  Cas.  N.  Y.  586;  and 
after  a  j  uror  has  been  challenged  by  one  party 
and  found  indifferent,  he  may  yet  be  chal- 
lenged by  the  other.     32  Miss.  389. 

The  time  to  make  a  challenge  is  between 
the  appearance  aud  swearing  of  the  jurors. 
8  Gratt.  Va.  637 ;  3  Jones,  Nn.  C.  443  ;  3 
Iowa,  216:  23  Penn.  St.  12  ;  8  Gill,  Md.  487; 
8  Bkckf.  Ind.  194 ;  3  Ga.  453.  See  1  Curt.  C. 
C.  23.  It  is  a  general  rule  at  common  law 
that  no  challenge  can  be  made  till  the  appear- 
ance of  a  full  jury.  4  Barnew.  &  Aid.  476 ;  on 
which  account  a  party  who  wishes  to  chal- 
lenge the  array  may  pray  a  tales  to  complete 
the  number,  and  then  make  his  objection. 
Challenges  to  the  array,  where  allowed,  must 
precede  those  to  the  poll;  and  the  right  to 
the  former  is  waived  by  making  the  latter. 


Coke,  Litt.  158  a;  Bacon,  Ahr.  Juries,  B  11; 
6  Cal.  214.  In  cases  where  perepiptory 
challenges  are  allowed,  a  juror  unsuccess- 
fully challenged  for  cause  may  subsequently 
be  challenged  peremptorily.  4  Blackstone, 
Comm.  356 ;  6  Term,  531 :  4  Barnew.  &  Aid. 
476.     See  5  Cush.  Mass.  295. 

8.  Manner  of  makinff.  Challenges  to  the 
array  must  be  made  in  writing,  1  Mann. 
Mich.  451;  but  challenges  to  the  poll  are 
made  orally  and  "generally  by  the  attorney's 
or  party's  saying,  "Challenged,"  or,  "I  chal- 
lenge," or,  "We  challenge."  1  Chitty.  Crim. 
Law,  533-541;  4  Hargrave,  St.  Tr.  740; 
Trials  per  Pais,  172 ;  Croke,  Car.  105.  See 
43  Me.  11;  25  Penn.  St.  134. 

CHAMBER.  A  room  in  a  house.  There 
may  be  an  estate  of  freehold  in  a  chamber 
as  distinct  and  separate  frtm  the  ownership 
of  the  rest  of  the  house,  1  Term,  701 ;  Coke, 
Litt.  48  6;  4  Mass.  576;  1  Mete.  Mass.  538; 
10  Conn.  318 ;  and  ejectment  will  lie  for  a 
deprivation  of  possession,  1  Term,  701 ;  9 
Pick.  Mass.  293,  though  the  owner  thereof 
does  not  thereby  acquire  any  interest  in  the 
land.  11  Mete.  Maes.  448.  See  Brooke,  Abr. 
Demamd,  £0 ;  6  N.  II.  555  ;  3  Watts,  Penn. 
243;  3  Leon.  210. 

Consult  Washburn;  Preston,  Real  Property. 

CHAMBER  OF  ACCOUNTS.  In 
French  La'w.  A  sovereign  court,  of  great 
antiquit}',  in  France,  which  took  cognizance 
of  and  registered  the  accounts  of  the  king's 
revenue :  nearly  theeame  as  the  English  court 
of  exchequer.     Encyc.  Brit. 

CHAMBER  OF  COMMERCE.  A  so- 
ciety of  the  principal  merchants  and  traders 
of  a  city,  who  meet  to  promote  the  general 
trade  aud  commerce  of  the  place.  Some  of 
these  are  incorporated,  as  in  Philadelphia. 
Similar  societies  exist  in  all  the  large  com- 
mercial cities,  and  are  known  by  various 
names,  as.  Board  of  Trade,  etc. 

CHAMBERS.  In  Practice.  The  private 
room  of  (he  judge.  Any  hearing  before  a 
judge  which  does  not  take  place  during  a 
term  of  court  or  while  the  judge  is  sitting  in 
court,  or  an  order  issued  under  such  circum- 
stances, is  faid  to  be  in  chamlers.  The  act 
may  be  an  official  one,  and  the  hearing  may 
be  in  the  court-room ;  but  if  the  court  is  not  in 
session  it  is  still  said  to  be  done  in  chamhers. 

CHAMP  ART.     In  French  Law.     The 

grant  of  a  piece  of  land  by  the  owner  to 
another,  on  condition  that  the  latter  would 
deliver  to  him  a  portion  of  the  crops.  18 
Toullier,  n.  182. 

CHAMPERTOR.     In  Criminal  Law. 

One  who  makes  pleas  or  suits,  or  causes  Ihep 
to  be  moved,  either  directly  or  indirectly,  and 
sues  them  at  his  proper  costs,  upon  condition 
of  having  a  part  of  the  gain.  Stat.  33  Ediy, 
I.  Stat.  2. 

CHAMPERTY.  A  bargain  with  a  plain- 
tiff or  defendant,  in  a  suit  for  a  portion  of 
the  land  or  other  matter  sued  for,  m  case  of 
a  successful  termination  of  the  suit  which 
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the  ohampertor  undertakes  to  carry  on  at 
his  own  expense. 

Champerty  differs  from  maintenanoe  chiefly  in 
this,  that  in  champerty  the  compensation  to  be 
given  for  the  service  rendered  is  a  part  of  the 
matter  in  suit,  or  some  profit  growing  out  of  it,  16 
Ala.  4S8 ;  24  Ala.  s.  a.  472  ;  »  Mete.  JUass.  489 ;  1 
Jones,  Eq.  No.  C.  100;  5  Johns.  Ch.  N.  ¥.44;  4 
Litt.  Ky.  117;  while  in  simple  maintenance  the 
question  of  compensation  does  not  enter  into  the 
account.     2  Bishop,  Grim.  Law,  §  111. 

The  offence  was  indictable  at  common  law, 

4  Blackstone,  Coram.  135;  1  Pick.  Mass.  415; 

5  T.  B.  Monr.  Ky.  413 ;  1  Swan,  Tenn.  393 ; 
8  Mees.  &  W.  Exch.  691 ;  see  1  Ohio,  132;  3 
Greene,  Iowa,  472 ;  18  111.  449  ;  28  Vt.  490  ; 

6  Tex.  275,  and  in  some  of  the  states  of  the 
United  States  by  statute.  See  37  Me.  196;  14 
N.  Y.  289  ;  18  111.  449 ;  15  B.  Monr.  Ky.  64; 
14  Cjnn.  12.  A  common  instance  of  cham- 
perty is  where  an  attorney  agrees  with  a 
client  to  collect  by  suit  a  particular  claim  or 
claims  in  general,  receiving  a  certain  propor- 
tion of  the  money  collected,  9  Ala.  N.  s.  755 ; 
17  id.  305  ;  1  Ohio,  132 ;  4  Dowl.  PI.  Cr.  304, 
or  a  percentage  thereon.  17  Ala.  n.  s.  206  ;  9 
Mete.  Mass.  489 ;  2  Bishop,  Crim.  Law,  ?  112. 
And  see  3  Pick.  Mass.  79 ;  4  Du.  N.  Y.  275 ; 
1  Pat.  &  H.  Va.  48  ;  18  111.  449  ;  15  B.  Monr. 
Ky.  64;  29  Ala.  n.  s.  676;  6  Dan.  Ky.  479; 
17  Ark.  608  ;  4  Mich.  535.  The  doctrine  of 
champerty  does  not  apply  to  judicial  sales. 
10  Yerg.  Tenn.  460 ;  5  N.  Y.  320. 

CHAMPION.  He  who  fights  for  another, 
or  takes  his  place  in  a  quarrel.  One  who 
fights  his  own  battles.  Bracton,  1,  4,  t.  2,  c. 
12. 

CHANCE.     See  Accident. 

CHANCE-MEDLEY.  In  Criminal 
Law.  A  sudden  affray.  This  word  is  some- 
times applied  to  any  kind  of  homicide  by 
misadventure,  but  in  strictness  it  is  applicable 
to  such  killing  only  as  happens  in  defending 
oneself.     4  Blackstone,  Comm.  184. 

CHANCELLOR.  An  officer  appointed 
to  preside  over  a  court  of  chancery,  invested 
with  various  powers  in  the  several  states. 

The  ofiioe  of  chancellor  is  of  Roman  origin.  He 
appears  at  first  to  have  been  a  chief  scribe  or  sec- 
retary, but  was  afierwards  invested  with  judicial 
power,  and  had  superintendence  over  the  other  of- 
floers  of  the  empire.  From  the  Romans  the  title 
and  office  passed  to  the  church ;  and  therefore  every 
bishop  of  the  Catholic  church  has,  to  this  day,  his 
chancellor,  the  principal  judge  of  his  consistory. 
When  the  modern  kingdoms  of  Europe  were  esta- 
blished upon  the  ruins  of  the  empire,  almost  every 
state  preserved  its  chancellor,  with  different  juris- 
dictions and  dignities,  according  to  their  different 
constitutions.  In  all  he  seems  to  have  hadasuper- 
.  vision  of  all  charters,  letters,  and  such  other  public 
instruments  of  the  crown  as  were  authenticated  in 
the  most  solemn  manner;  and  when  seals  came 
into  use,  he  had  the  custody  of  the  public  seal.  See 
Cancellarius. 

3.  An  officer  bearing  this  title  is  to  be 
found  in  most  countries  of  Europe,  and  is 
generally  invested  with  extensive  authority. 
The  title  and  office  of  chancellor  came  to  us 
from  England.  Many  of  our  state  constitu- 
tions provide  for  the  appointment  of  this  of- 


ficer, who  is  by  them  and  by  the  laws  of  the 
several  states  invested  with  power  as  they 
provide.  See  1  Spence,  Eq.  Jur. ;  Encyc. 
Am. ;  4'Viner,  Abr.  374;  Wooddeson,  Lect.  95. 

CHANCELLOR'S  COURTS  IN  THE 
TWO  UNIVERSITIES.  In  EngUsh 
Law.  Courts  of  local  jurifdiction  in  and 
for  the  two  universities  of  Oxford  and  Cam- 
bridge in  England, 

These  courts  have  jurisdiction  of  all  civil 
actions  or  suits,  except  those  in  which  a  right 
of  freehold  is  involved,  and  of  all  criminal 
offences  and  misdemeanors,  under  the  degree 
of  treason,  felony,  or  mayhem,  at  Oxford 
when  a  scholar  or  privileged  person  is  one  of 
the  pojties,  and  at  Cambridge  when  both  par- 
ties are  scholars  or  privileged  persons  and  the 
cause  of  action  arose  within  the  town  of  Cam- 
bridge or  its  suburbs.  3  Sharswood,  Blackst. 
Comm.  83,  n. ;  Stat.  19  &  20  Vict.  c.  17,  2  18, 
c.  88 ;  Rep.  temp.  Hardw.  241 ;  2  Wils.  406; 
12  East,  12 ;  13  id.  635  ;  15  id.  634.  The 
judge  of  the  chancellor's  court  at  Oxford  i8 
a  vice-chancellor,  with  a  deputy  or  assessor. 
An  appeal  lies  from  his  sentence  to  delegates 
a.ppointed  by  the  congregation,  thence  to  dele- 
gates appointed  by  the  house  of  convocation, 
and  thence,  in  case  of  any  disagreement  only, 
to  judges  delegates  appointed  by  the  crown 
under  the  great  seal  in  chancery.  3  Stephen, 
Comm.  453,  455. 

They  are  now  governed  by  the  common 
and  statute  law  of  the  realm.  Stat.  17  &  18 
Vict.  c.  81,  ?  45 ;  18  &  19  Vict.  c.  36 ;  19  & 
20  Vict.  cc.  31,  95  ;  £0  &  21  Vict.  o.  25. 

CHANCELLOR  OF  THE  EXCHE- 
QUER. A  minister  of  state  who  presides 
in  the  exchequer  and  takes  care  of  the  in- 
terests of  the  crown,  in  addition  to  his  other 
parliamentary  duties.  With  the  lord-trea- 
surer he  leases  the  crown-lands;  and  the  two 
offices  are  often  granted  to  the  same  person. 
Wharton,  Diet.  2d  Lend.  ed.  In  addition  to 
his  duties  in  reference  to  the  treasury  of  the 
king,  the  chancellor  also  sat  as  one  of  the 
judges  in  the  equity  court.  3  Blackstone, 
Comm.  45. 


CHANCERY. 


See  Court  or  Citancery. 
A   church   or   chapel 


CHANTRY.  A  cnurcn  or  ctiapel  en 
dowed  with  lands  for  the  maintenance  of 
priests  to  say  mass  daily  for  the  souls  of  the 
donors.     Termes  de  la  Ley ;  Cowel. 

CHAPELRY.  The  precinct  of  a  chapel ; 
the  same  thing  for  a  chapel  that  a  parish  is 
for  a  church.     Termes  de  la  Ley ;  Cowel. 

CHAPELS.  Places  of  worship.  They 
ma,y  be  either  private  chapels,  such  as  aro 
built  and  maintained  by  a  private  person  for 
his  own  use  and  at  hie  own  expense,  or  free 
chapels,  so  called  from  their  freedom  or  ex- 
emption from  all  ordinary  jurisdiction,  or 
chapels  ofea.se,  which  are  built  by  the  mother- 
ehuroh  for  the  ease  and  convenience  of  its 
parishioners,  and  remain  under  its  jurisdic- 
tion and  control. 

CHAPTER.  In  Ecclesiastical  Law. 
A  congregation  of  clergymen. 
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Sueh  an  assembly  is  termed  capitulum,  which  sig- 
nifies a  little  head ;  it  being  a  kind  of  head,  not 
only  to  govern  the  diocese  in  the  vacation  of  the 
bishopric,  but  also  for  other  purposes.  Coke,  Litt. 
103. 

CHARACTER.      In  Evidence.      The 

opinioQ  generally  entertained  of  a  person  de- 
rived from  the  common  report  of  the  people 
■who  are  acquainted  with  him.  3  Serg.  &  R. 
Penn.  336;  3  Mass.  192;  3  Esp.  236. 

2.  The  moral  character  and  conduct  of  a 
person  in  society  may  be  used  in  proof  be- 
fore a  jury  in  throe  classes  of  cases:  first,  to 
afford  a  presumption  that  a  particular  party 
has  not  been  guilty  of  a  criminal  act ;  second, 
to  affect  the  damages  in  particular  cases, 
where  their  amount  depends  on  the  character 
and  conduct  of  any  individual;  and,  third, 
to  impeach  or  confirm  the  veracity  of  a  wit- 
ness. 

3.  Where  the  guilt  of  an  accused  party  is 
doubtful,  and  the  character  of  the  supposed 
agent  is  involved  in  the  question,  a  presump- 
tion of  innocence  arises  from  his  former  con- 
duct in  society,  as  evidenced  by  his  general 
character ;  since  it  is  not  probable  that  a  per- 
son of  known  probity  and  humanity  would 
commit  a  dishonest  or  outrageous  act  in  the 
particular  instance.  But  where  it  is  a  ques- 
tion of  great  and  atrocious  criminality,  the 
commission  of  the  act  is  so  unusual,  so  out  of 
the  ordinary  course  of  things  and  beyond 
common  experience, — it  is  so  manifest  that  the 
offence,  if  perpetrated,  must  have  been  in- 
fluenced by  motives  not  frequently  operating 
upon  the  human  mind — that  evidence  of  cha- 
racter, and  of  a  man's  habitual  conduct  under 
common  circumstances,  must  be  considered 
far  inferior  to  what  it  is  in  the  instance  of 
accusations  of  a  lower  grade.  Against  facts 
strongly  proved,  good  character  cannot  avail. 
It  is  therefore  in  smaller  offences,  in  such  as 
relate  to  the  actions  of  daily  and  common  life, 
as  when  one  is  charged  with  pilfering  and 
stealing,  that  evidence  of  a  high  character  for 
honesty  will  satisfy  a  jury  that  the  accused 
is  not  likely  to  yield  to  so  slight  a  temptation. 
In  such  case,  where  the  evidence  is  doubtful, 
proof  of  character  may  be  given  with  good 
effect.  But  still,  even  with  regard  to  the 
higher  crimes,  testimony  of  good  character, 
though  of  less  avail,  is  competent  evidence  to 
the  jury,  and  a  species  of  evidence  which  the 
accused  has  a  right  to  offer.  But  it  behooves 
one  charged  with  an  atrocious  crime,  like  mur- 
der, to  prove  a  high  character,  and,  by  strong 
evidence,  to  make  it  counterbalance  a  strong 
amount  of  proof  on  the  part  of  the  prosecu- 
tion. It  is  the  privilege  of  the  accused  to  put 
his  character  in  issue,  or  not.  If  he  does, 
and  offers  evidence  of  good  character,  then 
the  prosecution  may  give  evidence  to  rebut 
and  counteract  it.  But  it  is  not  competent 
for  the  government  to  give  in  proof  the  bad 
character  of  the  defendant,  unless  he  first 
opens  that  line  of  inquiry  by  evidence  of  good 
character.  Per  Shaw,  C.  J.,  5  Cush.  Mass. 
325.  See  5  Esp.  13 ;  1  Campb.  460;  3  jrf.  510;  2 
Strange,  925 ;  2  State  Tr.  1038  ;  1  Coxe,  N.  J. 


4^1 ;  5  Serg.  &  R.  Penn.  352 ;  2  Bibb,  Ky.  £86 : 
3  Id.  195;  5  Day,  Conn.  £60;  7  Conn.  116;  14 
Ala.  382;  6  Cow.  N.  Y.  673;  3  Hawks,  No.  C. 
105. 

4.  In  some  instances,  evidence  in  disparage- 
ment of  character  is  admissible,  not  in  oider 
to  prove  or  disprove  the  commission  of  a  par- 
ticular fact,  but  with  a  view  to  damages.  In 
actions  for  criminal  conversation  with  the 
plaintiff's  wife,  evidence  may  be  given  of  the 
wife's  general  bad  character  lor  want  of  thas- 
tity,  and  even  of  particular  acts  of  adultery 
committed  by  her  previous  to  her  interci  urse 
with  the  delendant.  Buller,  Nisi  P.  i7,  £C6; 
12  Mod,  232;  3  Esp.  £36.  See  5  Munf.  Va.  10. 

In  actions  for  slander  or  libel,  lie  law  is 
well  settled  that  evidence  of  Iheprevicus  gene- 
ral character  of  the  plaintiff,  before  snd  at 
the  time  of  the  publication  of  the  slander  or 
libel,  is  admissible,  under  Ihe  general  itfue, 
in  mitigation  of  damages.  The  grtund  of  cd- 
mitting  such  evidence  is  that  a  perfon  of  dis- 
paraged fame  is  not  entitled  to  the  ff.mc  mcsv- 
ture  of  damages  as  one  whose  cLaiacler  is 
unblemished.  And  the  reasons  which  author- 
ize the  admission  of  this  species  of  evidence 
under  the  general  isfuo  alike  exist,  and  re- 
quire its  admission,  where  a  justificaticn  has 
been  pleaded  but  the  delcndant  1  as  failed  in 
sustaining  it.  £t(  ne  v.  Varnej',  7  Mclc.  Mrss. 
86,  where  the  decipirns  arc  collected  crd  re- 
viewed; n  Cush.  Mass.  £41;  3  Pick.  Muss. 
378;  4  Den.  N.  Y.  £00;  £0  Vt.  ££2;  6  Pern. 
St.  170;  2  Nolt  &  MC.  So.  C.  511;  lie/.  £C8; 
Heard,-  Lib.  &  Slcnd.  «  £99.  Sec  1  Jehns. 
N.  Y.  46;  11  id.  28.  When  evidence  is  ad- 
mitted touching  the  geneial  chaiactcr  of  a 
party,  it  is  manifest  that  it  is  to  be  confined 
to  matters  in  reference  to  the  nature  cf  the 
charge  against  him.     2  Wend.  N.  Y.  £C2. 

5.  The  party  against  whom  a  wilnees  is 
called  may  disprove  the  facts  stated  by  him, 
or  may  examine  other  witnesses  as  to  his  gene- 
ral character ;  but  Ihry  will  not  be  allowed  to 
speak  of  particular  fads  or  parts  of  his  con- 
duct. Buller,  Nisi  P.  £96.  For  example,  evi- 
dence of  the  general  character  of  a  proECculrix 
for  a  rape  may  be  given,  as  that  the  was  a 
street-walker;  but  evidence  of  specific  acts  i.f 
criminality  cannot  )je  admitted.  3  Cai  r.  &  P. 
589.  And  see  17  Corn.  467 ;  18  Mc.  37£ ;  14 
Mass.  387;  5  Cox,  Cr.  Cas.  146.  The  icgular 
mode  is  to  inquire  whether  the  witness  urder 
examination  has  the  means  of  knowingthe  for- 
mer witness's  general  character,  and  whether, 
from  such  knowledge,  he  would  believe  him 
on  his  oath.  4  Slate  Tr.  693;  4  Esp.  1C2.  In 
answer  to  such  evidence  against  chaiaeter, 
the  other  party  may  cross-examine  the  wit- 
ness as  to  his  means  of  knowledge  and  the 
grounds  of  his  opinion,  or  he  may  attack  cuch 
witness's  general  character,  and  by  fresh  evi- 
dence support  the  character  of  his  own.  2 
Stark.  151,  241;  Starkie,  Ev.  pt.  4,  1753  to 
1768;  1  Phillipps,  Ev.  2£9.  A  party  cannot 
give  evidence  to  confirm  the  good  character 
of  a  witness,  unless  his  general  character  has 
been  impugned  by  his  antagonist.  9  Watts, 
Penn.  124.      Consult  Greenleaf:  Phillippg, 
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Starkie   on   Evidence;    Roscoe,    Crim.    Evi- 
dence; Bouvier,  Institutes. 

CHARGE.  A  duty  or  obligation  imposed 
upon  some  person.  A  lien,  incumbrance,  or 
claim  which  is  to  be  satisfied  out  of  the  spe- 
cific thing  or  proceeds  thereof  to  which  it 
applies. 

To  impose  such  an  obligation;  to  create 
such  a  claim. 

To  accuse. 

The  distinctive  signifioanoe  of  the  term  rests  in 
the  idea  of  obligation  directly  bearing  upon  the  in- 
dividual thing  or  person  to  be  affected,  and  binding 
him  or  it  to  the  discharge  of  the  duty  or  satisfac- 
tion of  the  claim  imposed.  Thus,  charging  an  es- 
tate with  the  payment  of  a  debt  is  appropriating  a 
definite  portion  to  the  particular  purpose;  charging 
a  person  with  the  commission  of  a  crime  is  point- 
ing out  the  individual  who  is  bound  to  answer  for 
the  wrong  committed ;  charging  a  jury  is  stating 
the  precise  principles  of  law  applicable  to  the  case 
immediately  in  question.  In  this  view,  a  charge 
will,  in  general  terms,  denote  a  responsibility  pecu- 
liar to  the  person  or  thing  affected  and  authorita- 
tively imposed,  or  the  act  fixing  such  responsibility. 

2.  In  Contracts.  An  obligation,  binding 
upon  him  who  enters  into  it,  which  may 
be  removed  or  talsen  away  by  a  discharge. 
Termeg  de  la  Ley. 

An  undertaking  to  keep  the  custody  of  an- 
other person's  goods. 

An  obligation  entered  into  by  the  owner  of 
an  estate,  which  binds  the  estate  for  its  per- 
formance. Cjmyns,  Dig.  Bent,  c.  6 ;  2  Ball 
&  B.  Ch.  Ir.  223. 

3.  In  Devises.  A  duty  imposed  upon  a 
devisee,  either  personally,  or  with  respect  to 
the  estate  devised. 

"Where  the  charge  is  personal,  the  devisee 
will  generally  take  the  fee  of  the  estate  de- 
vised, 4  Kent,  Comm.  540;  2  Sharswood, 
Blackst.  Cimm.  108;  3  Term,  356;  6  Johns. 
N.  Y.  18j;  9  Mass.  IGl;  24  Pick.  Mass.  139; 
but  he  will  take  only  a  life  estate  if  it  be  upon 
the  estate  generally,  5  Term,  558 :  4  East,  496 ; 
14  Mee=^.  &  W.  Exoh.  698;  3  Mas.  C.  C.  209; 
10  Wneat  231 ;  10  Johns.  N.  Y.  148;  18  id. 
35;  18  Wond.  N.  Y.  200;  7  Paige,  Ch.  N.  Y. 
481 ;  15  Mj.  43  J  ;  5  Ilarr.  &  J.  Md.  177 ;  8  id. 
208 ;  9  M.id.!.  101 ;  unless  the  charge  be  greater 
than  a  life  estate  will  satisfy.  6  Coke,  16;  4 
Term,  93  ;  12  Eag.  Jur.  Rep.  197 ;  1  Barb.  N. 
Y.  102;  12  Pick.  Mass.  27;  24  id.  138;  1 
Washburn,  Real  Prop.  59.  A  charge  is  not 
an  interest  in,  but  a  lien  upon,  lands.  3  Mas. 
C.  C.  708;  12  Wheat.  498;  4  Mete.  Mass.  523. 

Consult  Wa  hburn.  Real  Property;  Kent, 
Commentaries ;  Preston,  Estates;  Roper,  Leg- 
acies. 

4.  In  Equity  Pleading.  An  allegation 
in  the  bill  of  matters  which  disprove  or  avoid 
a  defence  which  it  is  alleged  the  defendant 
is  supposed  to  pretend  or  intend  to  set  up. 
Story,  Eq.  Pload.  J  31. 

It  is  frequently  omitted,  and  this  the  more 
properly  as  all  matters  material  to  the  plain- 
tiff's case  should  be  fully  stated  in  the  stating 
part  of  the  bill.  Cooper,  Bq.  Plead.  11;  11 
Ves.  Ch.  574;  2  Austr.  543.  See  2  Hare,  Ch. 
264. 
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5.  In  Practice.  The  instructions  given 
by  the  court  to  the  grand  jury  or  inquest  of 
the  county,  at  the  commencement  of  their  ses- 
sion, in  regard  to  their  duty. 

The  exposition  by  the  court  to  the  jury  of 
those  principles  of  the  law  which  the  latter 
are  bound  to  apply  in  order  to  render  such  a 
verdict  as  will,  in  the  state  of  facts  proved  at 
the  trial  to  exist,  establish  the  rights  of  the 
parties  to  the  suit. 

The  essential  idea  of  a  charge  is  that  it  is  authori- 
tative as  an  exposition  of  the  law,  which  the  jury 
arc  bound  by  their  oath  and  by  moral  fbligations  to 
obey.  10  Mete.  Mass.  285-287;  13  N.  H.  536;  21 
Barb.  N.  Y.  666;  2  Blnckf.  Ind.  162;  1  Leigh,  Va. 
588;  3  id.  761;  3  J.  J.  Marsh.  Ky.  150;  21  How.  St. 
Tr.  1039.  By  statute,  in  some  states,  the  jury  arc  con- 
stituted judges  of  the  law  as  well  as  of  the  facts  in 
criminal  cases, — an  arrangement  which  assimilates 
the  duties  of  a  judge  at  once  to  those  of  the  moderator 
of  a  small-sized  town-meeting  and  of  the  preceptor 
of  a  class  of  law-students,  besides  subjecting  suc- 
cessive criminals  to  a  code  of  laws  varying  as  widely 
as  the  impulses  of  successive  juries  can  differ.  The 
charge  frequently  and  usually  includes  a  evmming 
up  of  the  evidence,  given  to  show  the  application  of 
the  principles  involved ;  and  in  English  practice  tho 
term  aummivg  vp  is  used  instead  of  charge. 

6.  It  should  be  a  clear  and  explicit  state- 
ment of  the  law  applicable  to  the  condition  of 
the  facts,  4  Hawks,  No.  C.  61 ;  1  A.  K.  Marsh. 
Ky.  76 ;  1  Dan.  Ky.  35  ;  1  Bail.  So.  C.  482; 

4  Conn.  356;  3  Wend.  N.  Y.  75;  10  Meto. 
Mass.  14,  263  ;  1  Mo.  97  ;  22  Me.  450  ;  24  id. 
289  ;  16  Vt.  679  ;  3  Green,  N.  J.  32 ;  5  Blaokf. 
Ind.  £96  ;  5  Watts  &  S.  Penn.  60  ;  6  id.  488 ; 
23  Penn.  St.  76  ;  1  Gill,  Md.  127 ;  adding  such 
Lomments  on  the  evidence  as  are  necessary  to 
explain  its  application,  8  Me.  42 ;  1  Const. 
So.  C.  216 ;  1  Watts  &  S.  Penn.  68 ;  22  Ga. 
385 ;  and  may  includean  opinion  on  theweight 
of  evidence,  10  Pick.  Mass.  262 ;  34  N.  H. 
460 ;  8  Conn.  431 ;  5  Cow.  N.  Y.  243 ;  28  Vt. 
223  ;  5  Jones,  No.  C.  393;  see  9  Cal.  565  ;  17 
Tex.  372 ;  33  Miss.  389 ;  but  should  not  under- 
take to  decide  the  facts,  7  J.  J.  Marsh.  Ky. 
410 ;  2  Dan.  Ky.  221 ;  3  id.  66 ;  7  Ccw.  N.  Y. 
29:  17  Mass.  249;  11  Pick.  Mass.  140,  368; 
12  Ala.  43  ;  10  Ala.  n.  s.  599 ;  7  Gill  &  J.  Md. 
44;  10  id.  346;  4  Cal.  260;  5  R.  I.  295,  un- 
less in  the  entire  absence  of  opposing  proof. 

5  Gray,  Mass.  440;  7  Wend.  N.  Y.  160;  17 
Vt.  176;  26  Mo.  523  ;  1  Penn.  St.  68  ;  28  Ala. 
N.  s.  675.     And  see  3  Dan.  Ky.  566. 

t.  For  the  effect  of  an  omission  or  refusal 
to  charge  on  important  points  of  law,  see  1 
Wash.  C.  C.  198 ;  4  Halst.  N.  J.  149;  1  Mo. 
97;  10  id.  354;  5  Ohio,  375;  15  id.  123;  5 
Wend.  N.  Y.  289;  12  Conn.  219;  11  N.  H.l 
547;  4  Jones,  No.  C.  23 ;  10  Miss.  £68;  5 
Penn.  St.  490 ;  6  id.  61 ;  17  Ga.  351.  Erro- 
neous instructions  in  matters  of  law  which 
might  have  influenced  the  jury  in  forming  a 
verdict  are  a  cause  for  a  new  trial,  5  Mass. 
365;  1  Pick.  Mass.  206  ;  12  td.  177 ;  9  Conn. 
107 ;  4  Hawks,  No.  C.  64,  even  though  on 
hypothetical  questions,  11  Wheat.  59;  14  Tex. 
483 ;  6  Cal.  214,  on  which  no  opinion  can  be 
required  to  be  given,  5  Ohio,  88  ;  11  Gill  &  J. 
Md.  388  ;  2  Ired.  No.  C.  61 ;  3  id.  470 ;  5  Jones, 
No.  C.  388;  5  Ala.  N.  s.  383;  28  id.  100;  3 
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Huraphr.  Tenn.  466;  6  id.  317;  6  Mo.  6;  20 
N.  II.  35  i ;  16  Me.  17 1 ;  23  ii.  246 ;  5  Cal.  478 ; 
5  Blaokf.  Ind.  1*2;  16  Misa.  401;  9  Tex.  536; 
16  id.  229 ;  3  Iowa,  509  ;  18  Ga.  411 ;  but  the 
rule  does  not  apply  where  the  instructions 
could  not  prejudice  the  cause.  11  Conn.  342; 
1  McLean,  C.  C.  509;  2  How.  457. 

CHARGE  BES  AFFAIRES, 
CHARGE  D'AFFAIRES.  In  Interna- 
tional Laiv.  The  title  of  a  diplomatic  repre- 
sentative or  minister  of  an  inferior  grade, 
to  whose  care  are  confided  the  affairs  of  his 
nation. 

He  has  not  the  title  of  minister,  and  is 
generally  introduced  and  admitted  through  a 
verbal  presentation  of  the  minister  at  his 
departure,  or  through  letters  of  credence  ad- 
dressed to  the  minister  of  state  of  the  court 
to  which  he  is  sent.  He  has  the  essential 
rights  of  a  minister.  1  Kent,  Comm.  39,  n. ; 
4  Dall.  Penn.  321.  The  first  form  of  the 
phrase  here  given  is  the  one  used  in  the  act 
of  congress  of  May  1,  1810,  by  which  the 
president  is  authorized  to  allow  such  officer 
a  sum  not  greater  than  at  the  rate  of  four 
thousand  five  hundred  dollars  per  annum,  as 
a  compensation  for  his  personal  services  and 
expenses.     2  Story,  U.  S.  Laws,  1171. 

CHARGE  TO  ENTER  HEIR.  In 
Scotch  Law.  A  writ  commanding  a  per- 
son to  enter  heir  to  his  predecessor  within 
forty  days,  otherwise  an  action  to  be  raised 
against  him  as  if  he  had  entered. 

The  heir  might  appear  and  renounce  the  succes- 
sion, Tvhereupon  a  decree  cogniUoma  causa  passed, 
ascertaining  the  creditors  debt.  If  the  heir  did 
not  appear,  he  then  became  personally  liable  to  the 
creditor.  A  charge  was  either  general,  or  special, 
or  general-special.  Charges  are  now  abolished,  by 
10  &.  11  Vict.  c.  48,  §  16,  and  a  summons  of  con- 
stitution against  the  unentered  heir  substituted. 

CHARGES.  The  expenses  which  have 
been  incurred  in  relation  either  to  a  transac- 
tion or  to  a  suit.  Thus,  the  char'ges  incurred 
for  his  benefit  must  be  paid  by  a  hirer;  the 
defendant  must  pay  the  charges  of  a  suit.  In 
relation  to  actions,  the  term  includes  some- 
thing more  than  the  costs,  technically  so 
called. 

CHARITABLE  USES,  CHARITIES. 
Gifts  to  general  public  uses,  which  may  ex- 
tend to  the  rich  as  well  as  the  poor.  Ambl. 
651;  2  Sneed,  Tenn.  305. 

Gifts  to  such  purposes  as  are  enumerated 
in  the  act  43  Eliz.  c.  4,  or  which,  by  ana- 
logy, are  deemed  within  its  spirit  or  intend- 
ment.    Boyle,  Charity,  17. 

They  had  their  origin  under  the  Christian  dis- 
pensation, and  were  regulated  by  the  Justinian 
Code.  Code  Just.  i.  3,  De  Epiec.  el  Cler. ;  Domat, 
b.  2,  t.  2,  I  6,  1,  b.  4,  t.  2,  J  (1,  2 ;  1  Eq.  Cas.  Abr. 
96 ;  Mr.  Binnoy's  argument  on  the  Girard  Will,  p.  40 ; 
Chastel  on  the  Charity  of  the  Primitive  Churches, 
b.  1,  0.  2,  b.  2,  0.  10 ;  Codex  donationem  piaruntf 
passim.  Under  that  system,  donations  for  pious 
uses  which  had  not  a  regular  and  determined  des- 
tination were  liable  to  be  adjudged  invalid,  until 
the  edicts  of  Valentinian  III.  and  Marcian  de- 
clared that  legacies  in  favor  of  the  poor  should  be 
maintained  even  if  the  legatees  were  not  desig- 
nated.   Justinian  completed  the  work  by  sweeping 


all  such  general  gifts  into  the  coffers  of  the  church, 
to  be  administered  by  the  bishops.  It  should  seem 
that,  by  the  English  rule  before  the  statute,  gene- 
ral and  indefinite  trusts  for  charity,  especially  if  no 
trustees  were  provided,  were  invalid.  If  sustain- 
able, it  was  under  the  king's  prerogative,  exer- 
cising in  that  respect  a  power  analogous  to  that 
of  the  ordinary  in  the  disposition  of  bona  vacantia 
prior  to  the  Statute  of  Distributions.  F.  Moore,  882, 
890;  Duke,  Char.  Uses,  72,  Bridgem.  ed.  362;  1 
Vern.  Ch.  224,  note;  1  Bq.  Cas.  Abr.  S6,  pi.  8  ;  1 
Vos.  Sen.  Ch.  225;  Hob.  136;  1  Am.  Law  Reg.  545. 
The  main  purpose  of  the  Stat.  43  Eliz.  c.  4  was  to 
define  the  uses  which  were  charitable,  as  contradis- 
tinguished from  those  which,  after  the  Reformation 
in  England,  were  deemed  superstitious,  and  to  se- 
cure their  application.  Shelford,  Mortm.  89,  103. 
This  statute,  as  a  mode  of  proceeding,  fell  into  dis- 
use, although  under  its  influence  and  by  its  mere 
operation  many  charities  were  upheld  which  would 
otherwise  have  been  void.  £helford,  Mortm.  278, 
279,  and  notes ;  3  Leigh,  Va.  470 ;  Kelson,  Lex 
Test.  1.37;  Boyle,  Char.  18  et  seq. ;  1  Burn,  EccL 
Law,  Fhillimore,  ed.  317  a. 

3.  There  is  no  need  of  any  particular  per- 
sons or  objects  being  specified ;  the  generality 
and  indefiniteness  of  the  object  constituting 
the  charitable  character  of  the  donation. 
Boyle,  Char.  23. 

They  embrace  gifts  to  the  poor  of  every  class, 
including  poorrelations,  where  the  intention  is 
manifest,  33  Penn.  St.  9  ;  2  Sneed,  Tenn. 305 ;  4 
Wheat.518;lSumn.C.C.276;10Penn.St.23; 
35  N.  H.  445 ;  28  Penn .  St.  23 ;  for  every  descrip- 
tion of  college  and  school,  and  their  instructors 
and  pupils,  where  nothing  contrary  to  the  fun- 
damental doctrineof  Christianity  is  taught;  to 
all  institutions  for  the  advancenient  of  the 
Christian  religion,  7  B.  Monr.  Ky.  351,  481 ; 
4  Ired.  Eq.  No.  C.  19;  30  Penn.  St.  425;  to 
all  churches,  10  Cush.  Mass.  129 ;  7  Serg.  & 
R.  Penn.  569 ;  4  Iowa,  180,  chapels,  hospitals, 
orphan-asylums,  33  Penn.  St.  9 ;  12  La.  Ann. 
301 ;  8  Rich.  Eq.  So.  C.  190,  dispensaries,  27 
Barb.  N.  Y.  260,  and  the  like,  2  Sandf.  Ch. 
N.  Y.  46;  to  general  public  purposes,  30 
Penn.  St.  437,  as  supplying  water  or  light  to 
towns,  building  roads  and  bridges,  keeping 
them  in  repair,  etc.,  24  Conn.  350;  and  to 
other  charitable  purposes  general  in  their 
character.  4  R.  I.  414;  12  La.  Ann.  301 ;  5 
Ohio  St.  237;  33  Penn.  St.  415;  5  Ind.  465. 
.  3.  Before  the  recent  acts,  charities  in  Eng- 
land were  interpreted,  sustained,  controlled, 
and  applied  by  the  court  of  chancery,  in  vir- 
tue of  its  general  jurisdiction  in  equity,  aided 
by  the  stat.  43  Eliz.  c.  4  and  the  prerogative 
of  the  crown;  the  latter  being  exercised  by 
the  lord  chancellor,  as  the  delegate  of  the  sove- 
reign acting  as  parens  pairice.  Spence,  Eq. 
Jur.  439,  441 ;  12  Mass.  537.  The  subject 
has  since  been  regulated  by  various  statutes. 
The  Charitable  Trusts  Act  of  1853,  16  &  17 
Vict.  c.  137,  amended  by  18  &  19  Vict.  c. 
124;  20  &  21  Vict.  c.  76;  Tudor's  Charitable 
Trust  Act,  passim.  Roman  Catholics  share 
in  their  benefits,  2  &  3  "Will.  IV.  c.  115;  and 
Jews,  .by  9  &  10  Vict.  c.  59,  §  2.  The  stat. 
43  Eliz.  c.  4  has  not  been  re-enacted  or  gene- 
rally followed  in  the  United  States.  In  some 
of  them  it  has  been  adopted  by  usage;  but, 
with  several  striking  exceptions,  the  decisiona 
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ef  the  English  Chancery  upon  trusts  for  char 
rity  have  famished  the  rule  of  adjudication 
in  our  courts,  without  particular  reference 
to  the  fact  that  the  most  remarkable  of  them 
were  only  sustainable  under  the  peculiar  con- 
struction given  to  certain  phrases  in  that 
statute.     Boyle,  Char.  18  et  seq. 

4.  In  Virginia  and  New  York,  that  statute, 
with  all  its  consequences,  seems  to  have  been 
repudiated.  3  Leigh,  Va.  450;  22  N.  Y.  70, 
&  App.  So  in  North  Carolina,  Connecticut, 
and  Maryland.  1  Dev.  Eq.  No.  C.  276;  1 
Hawks,  No.  C.  96;  4  Ired.  Ch.  No.  C.  26;  6 
Conn.  293;  22  ?(i.31;  5  Harr.  &  J.  Md.  392 ;  6 
id.  1 ;  8  Md.  551.  In  Georgia,  Indiana,  Iowa, 
Kentucky,  Massachusetts,  Rhode  Island,  Ver- 
mont, and  perhaps  some  other  states,  the 
English  rule  is  acted  on.  8  Blackf.  Ind.  15; 
18  B.  Monr.  Ky.  635 ;  4  Ga.  404 ;  4  Iowa,  252 ; 

16  Pick.  Mass.  107;  4  R.  I.  414;  12  La.  Ann. 
301 ;  7  Vt.  211,  241 ;  4  Wheat.  1 ;  2  How.  127 ; 

17  id.  369 ;  24  id.  465.  See  16  III.  225 ;  19 
Ala.  N.  s.  814;  1  Swan,  Tenn.  348. 

Legacies  to  pious  or  charitable  uses  are 
not,  by  the  law  of  England,  entitled  to  a 
preference;  although  such  was  the  doctrine 
of  the  civil  law.  Nor  are  they  in  the  United 
States,  except  by  special  statute. 

See,  generallv,  2  Washburn,  Real  Prop. 
687,  690;  Boyle;  Char.;  Duke,  Char.  Uses;  2 
Kent,  Comm.  10th  ed.  361-365;  4  id.  616;  2 
Ves.  Ch.  52,  272;  6  id.  404 ;  7  id.  80;  Ambl. 
715 ;  2  Atk.  Ch.  88  ;  24  Penn.  St.  84 ;  3  Rawie, 
Penn.  170;  1  Penn.  49;  17  Serg.  &  R.  Penn. 
88;  2  Dan.  Ky.  170;  9  Cow.  N.  Y.  437;  9 
Wend.  394;  1  Sandf.  Ch.  439;  9  Barb.  N.  Y. 
324;  17  id.  104;  27  id.  376;  30  id.  124;  9  N.  Y. 
554;  9  Ohio,  203;  5  Ohio  St.  237;  24  Conn. 
350;  6  Pet.  435;  9  id.  566 ;  9  Cranch,  331 ;  2 
How.  127 ;  20  Miss.  165 ;  16  111.  225 ;  2  Strobh. 
Eq.  So.  C.  379. 

CHARTA.  A  charter  or  deed  in  writing. 
Any  signal  or  token  by  which  an  estate  was 
held. 

Ch.\rta  CnvEOGRAPHAT-i.     An  indenture. 
The  two  parts  were  written  on   the   same 
sheet,  and  the  word  chyrograph  written  be- 
tween them  in  sueh  a  manner  as  to  divide 
the  word  in  the  separation  of  the  two  parts 
of  the  indenture. 
Charta  Communis.     An  indenture. 
CiiARTA  Partita.     A  charter-party. 
CiiARTA  DE  Una  Parte.     A  deed  poll.     A 
deed  of  one  part. 

Formerly  this  phrase  was  used  to  distin- 
guish a  deed  ^oW— which  is  an  agreement 
made  by  one  party  only;  that  is,  only  one  of 
the  parties  does  any  act  which  is  binding 
upon  him — from  a  deed  inter  partes.  Coke, 
Litt.  229.     See  Deed  Poll. 

CHARTA  DE  FORESTA.  A  collec- 
tion of  the  laws  of  the  forest,  made  in  the 
9th  Hen.  III.,  and  said  to  have  been  origin- 
ally a  part  of  Magna  Charta. 

CHARTEL.     A  challenge  to  single"  com- 
bat.    Used  at  the  period  when  trial  by  sin- 
gle combat  existed.     Cowel. 
CHARTER.     A  grant  made  by  the  sove- 


reign either  to  the  whole  people  or  to  a  por- 
tion of  them,  securing  to  them  the  enjoyment 
of  certain  rights.  1  Story,  Const,  i  101; 
1  Blackstone,  Comm.  108. 

A  charter  differs  from  a  constitution  in  tbi», 
that  the  former  is  grnnted  tiy  the  sovereign,  while 
the  latter  is  establii^hcd  by  the  peoijle  themselTes.: 
both  are  the  fundaiucntal  law  of  the  land. 

A  deed.  The  written  evidence  of  thinggs 
done  between  man  and  man.  Cowel.  Any 
conveyance  of  lands.  Any  sealed  instru- 
ment. Spelman.  See  Coke,  Litt.  6 ;  1  Coke, 
1 ;  F.  Moore,  687. 

The  act  of  legislature  creating  a  corpora- 
tion.    Dane,  Abr.  Charter. 

CHARTEH-LAND.  In  English  Law. 
Land  iormerly  hold  by  deed  under  certain 
rents  and  free  services.  It  differed  in  no- 
thing from  free. socage  land;  and  it  was 
also  called  bookland.  2  Blackstone,  Comm., 
90. 

CHARTER-PARTY.  A  contract  of  af- 
freightment, by  which  the  owner  of  a  shipr 
or  other  vessel  lets  the  whole  or  a  part  of  her 
to  a  merchant  or  other  person  for  the  coU'. 
veyance  of  goods,  on  a  particular  voyage,  in 
consideration  of  the  payment  of  freight. 

The  term  is  derived  from  the  fact  that  the  con- 
tract which  I  ears  this  name  was  foimerly  wiitteii 
on  a  card,  and  alteiwards  the  card  was  cut  into 
two  parts  from  top  to  bottom,  and  cne  pait  was 
delivered  to  each  of  the  parties,  which  was  pro- 
duced when  required,  and  by  this  means  counter- 
feits were  prevented. 

It  is  in  writing  not  generally  under  seal,  in 
modern  usage,  1  Parsons,  Marit.  Law,  231 ; 
but  may  be  by  parol.  16  Mass.  336 ;  5  Pick. 
Mass.  422;  12  id.  4^:5;  16  id.  401;  9  Mete. 
Mass.  233 ;  Ware,  Dii=t.  Ct.  203 ;  3  Sumn.  C. 
C.  144.  It  should  contain,^)-.?/,  the  name  and 
tonnage  of  the  vessel,  pee  l"4  Wend.  N.  Y.  195 ; 
7N.  Y.202;  .wo/«?,lhennnie  of  thecapta'n,  2 
Barnew.  &  Aid.  4£1 ;  third,  the  names  of  the 
letter  to  freight  and  the  freighter ;  Joiirlli, 
the  place  and  time  agreed  upon  for  the  load- 
ing and  di,scharge;  fjth,  the  price  of  the 
freight,  2  Gall.  C.  C.  61 ;  sixth,  the  demur- 
rage or  indenmitv  in  case  of  delay,  9  Carr 
&  P.  709;  10  Uc&f.  &,  W.  Exch.  498;  17 
Barb.  N.  Y.  184;  Abb.  Adm.  548;  4  Bnn. 
Ponn.  299;  9  Leigh,  Va.  £32;  5  Cush.M.nss. 
18 ;  seventh,  such  other  conditions  as  tl.e  rar- 
ties  may  agree  upon.  13  East,  343 ;  20  Bost. 
Law  Rep.  609;  Bee,  Adm.  124. 

It  may  either  provide  (hat  the  charterer 
hires  the  whole  capacity  and  burden  of  the 
vessel, — in  which  case  it  is  in  its  nature  a 
contract  whereby  the  owner  agices  to  carry 
a  cargo  which  the  charterer  agiecs  to  pro 
vide, — or  it  may  provide  for  an  entire  sur- 
render of  the  vessel  to  the  charterer,  who 
then  hires  her  as  one  hires  a  house,  and 
takes  possession  in  such  a  manner  as  to  have, 
the  rights  and  incur  the  liabilities  which, 
grow  out  of  possession.  See  2  Brod.  &  B. 
410;  10  Bingh.  345;  8  Ad.  &  E.  835;  4 
Wa*ih  C.  C.  110;  1  Cranch,  214;  23  Me, 
289;  4  Cow.  N.  Y.  470 :  17  Barb.  N.  Y.  191: 
1  Sumn.  C.  C.  551;  2  id.  589;  1  Paine,  C.  0. 
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358.  When  a  ship  is  chartered,  this  instru- 
ment serves  to  authenticate  many  of  the  facts 
on  which  the  proof  of  her  neutrality  must 
rest,  and  should  therefore  be  always  found  on 
board  chartered  ships.     1  Marshall,  Ins.  407. 

CHARTIS  REDDENDIS  (Lat.  for  re- 
turning charters).  A  writ  which  lay  against 
one  who  had  charters  of  feoffment  intrusted 
to  his  keeping  which  he  refused  to  deliver. 
Reg.  Orig.  159.     It  is  now  obsolete. 

CHASE.  The  liberty  or  franchise  of  hunt- 
ing oneself  and  keeping  protected  against  all 
other  persons  beasts  of  the  chase  within  a 
specified  district,  without  regard  to  •  the 
ownership  of  the  land.  2  Blackstone, 
Coram.  414-416. 

The  district  within  which  such  privilege 
is  to  be  exercised. 

A  chase  is  a  franchise  granted  to  a  subject,  and 
hence  is  not  subject  to  the  forest  laws.  2  Black- 
stone,  Comm.  88.  It  differs  from  a  park,  because 
it  may  bo  another's  ground,  and  is  not  enclosed. 
It  ij  said  by  some  to  be  smaller  than  a  forest  and 
larger  than  a  park.  Termes  de  la  Ley.  But  this 
seems  tj  bo  a  customary  incident,  and  not  an  es- 
sential quality. 

The  act  of  acquiring  possession  of  animals 
ferae  naturae  by  force,  cunning,  or  address. 

The  hunter  acquires  a  right  to  such  ani- 
mals by  occupancy,  and  thej'  become  his 
property.  4  TouUier,  n.  7.  No  man  has  a 
right  to  enter  on  the  lands  of  another  for  the 
purpose  of  hunting,  without  his  consent.  14 
East,  249  ;  Pothier,  ProprUl6,  pt.  1,  o.  2,  a.  2. 

CHASTITY.  That  virtue  which  pre- 
vents the  unlawful  commerce  of  the  sexes. 

A  woman  may  defend  her  chastity  by  kill- 
ing her  assailant.     See  Self-defence. 

Sending  a  letter  to  a  married  woman  Boli- 
citing  her  to  commit  adultery  is  an  indicta- 
ble offence.  7  Conn.  266.  See  14  Penn.  St. 
226.  In  England,  and  perhaps  elsewhere, 
the  mere  solicitation  of  chastity  is  not  in- 
dictable. 2  Chitty,  Pract.  478.  Words 
charging  a  woman  with  a  violatiim  of  chas- 
tity are  actionable  in  themselves,  because 
they  charge  her  with  a  crime  punishable  by 
law  and  of  a  character  to  degrade,  disgrace, 
»nd  exclude  her  from  society.  2  Conn.  707  ; 
8  Pick.  Mass.  384;  5  Gray,  "Mass.  2,  5  ;  2  N. 
n.  194;  Heard,  Lib.  &  Siand.  §  36. 

CHATTEL  (Noi'm.  Fr.  goods,  of  any 
kind).  Every  species  of  property,  movable 
or  immovable,  which  is  less  than  a  free- 
hold. 

In  the  Grand  Coitatumier  of  Normandy  It  is 
described  as  a  mere  movable,  but  is  set  in  oppo- 
sition to  a  6ef  or  fend;  so  that  not  only  goods, 
but  whatever  was  not  ^fend  or  fee,  were  accoun'ed 
chattels ;  and  it  is  in  this  latter  pense  that  our  law 
sdopts  it.     2  Blackstone,  Comm.  385. 

3.  Real  chattels  are  interests  which  are 
annexed  to  or  concern  real  estate:  as,  a  lease 
for  years  of  land.  And  the  duration  of  the 
lease  is  immaterial,  whether  it  be  for  one  or  a 
thousand  years,  provided  there  be  a  certainty 
ebout  it  and  a  reversion  or  remainder  in  some 
other  person.  A  lease  to  continue  until  a 
certain  sum  of  money  can  be  raised  out  of 


the  rents  is  of  the  same  description ;  and  so 
in  fact  will  be  found  to  be  any  other  interest 
in  real  estate  whose  duration  is  limited  to  a 
time  certain  beyond  which  it  cannot  subsist, 
and  which  is,  therefore,  something  less  than 
a  freehold. 

Personal  chattels  are  properly  things  mova- 
ble, which  may  be  earned  about  by  the 
owner;  such  as  animals,  househidd  stuff, 
money,  jewels,  corn,  garments,  and  every 
thing  else  that  can  be  put  in  motion  and 
transferred  from  one  place  to  another.  2 
Kent,  Comm.  340 ;  Coke,  Litt.  48  a;  4  Coke,  6 ; 
5Ma3s.  419;1N.  H.  350. 

3.  Chattels,  whether  real  or  personal,  are 
treated  as  personal  property  in  every  respect, 
and,  in  case  of  the  death  of  the  owner,  usually 
belong  to  the  executor  or  administrator,  and 
not  to  the  heir  at  law.  There  are  some  chat- 
tels, however,  which,  as  Chancellor  Kent  ob- 
serves, though  they  be  movable,  yet  are  ne- 
cessarily attached  to  the  freehold:  contribut- 
ing to  its  value  and  enjoyment,  they  go  along 
with  it  in  the  same  path  of  descent  or  aliena- 
tion. This  is  the  case  with  deeds,  and  other 
papers  which  constitute  the  muniments  of 
title  to  the  inheritance ;  the  shelves  and  family 
pictures  in  a  house ;  and  the  posts  and  rails 
of  an  enclosure.  It  is  also  understood  that 
pigeons  in  a  pigeon-house,  deer  in  a  park,  and 
hsh  in  an  artificial  pond,  go  with  the  inherit- 
ance, as  heir-looms,  to  the  heir  at  law.  But 
fixtures,  or  such  things  of  a  personal  nature 
as  are  attached  to  the  realty,  whether  for  a 
temporary  purpose  or  otherwise,  become 
chattels,  or  not,  according  to  circumstances. 
See  Fixtures  ;  2  Kent,  Comm.  342 ;  Coke, 
Litt.  20  a,  118;  12  Price,  Exch.  p.  163;  11 
Coke,  50  6;  1  Chitty,  Pract.  90;  8  "Viner, 
Abr.  296;  11  id.  166;  14  id.  1C9 ;  Bacon, 
Abr.  Baron,  etc.  C  2;  Dane,  Abr.  Index; 
Comyns,  Dig.  Biens,  A ;  Bouvier,  Inst.  Index. 

CHATTEL  INTEREST.  An  interest 
in  corporeal  hereditaments  less  than  a  free- 
hold.    2  Kent,  Comm.  342. 

There  may  be  a  chattel  interest  in  real  pro- 
perty, as  in  case  of  a  lease.  Stearns,  Real 
Act.  115.  A  term  for  years,  no  matter  of  how 
long  duration,  is  but  a  chattel  interest,  un- 
less declared  otherwise  by  statute.  See  the 
subject  fully  treated  in  1  Washburn,  Real 
Prop.  310  et  seq. 

CHATTEL  MORTGAGE.  A  mortgage 
of  personal  property.  2  Kent,  Comm.  516 
et  seq. 

CHAUD-MEDLEY  (Fr.  chavd).  The 
killing  of  a  person  in  the  heat  of  an  affray. 

It  is  distinguished  by  Blackstone  from  chance- 
medley,  an  accidental  homicide.  3  Blackstone, 
Comm.  184.  The  distinction  is  said  to  be,  however, 
of  no  great  importance.  1  Russell,  Crimes,  660. 
Chance-medley  is  said  to  be  the  killing  in  self- 
defence,  such  as  happens  on  a  sudden  rencounter, 
as  distinguished  from  an  accidental  homicide.     Id. 

CHEAT.  "  Deceitful  practices  in  defraud- 
ing or  endeavoring  to  defraud  another  of  his 
known  riglit,  by  some  viilful  device,  contrary 
to  the  plain  rules  of  common  honesty." 
Hawkins,  PI.  Cr.  b. 2,  c.23,  ?  1.   " The fraudu- 
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lent  obtaining  the  property  of  another  by  any- 
deceitful  and  illegal  practice  or  token  (short 
of  felony)  which  affects  or  may  affect  the 
public." 

2.  In  order  to  constitute  a  cheat  or  indict- 
able fraud,  there  must  be  a  prejudice  re- 
ceived ;  and  such  injury  must  affect  the  pub- 
lic welfare,  or  have  a  tendency  so  to  do.  2 
Bast,  PI.  Or.  817;  1  Gabbett,  Grim.  Law, 
199 ;  1  Deacon,  Grim.  Law,  225. 

It  seems  to  be  a,  fair  result  of  the  cases, 
that  a  cheat,  in  order  to  be  indictable  at 
common  law,  must  have  been  public  in  its 
nature,  by  being  calculated  to  defraud  num- 
bers, or  to  deceive  or  injure  the  public  in 
general,  or  by  affecting  the  public  trade  or 
revenue,  the  public  health,  or  being  in  fraud 
of  public  justice,  etc.  And  the  other  cases 
to  be  found  in  the  books,  of  cheats  apparently 
private  which  have  been  yet  held  to  be  in- 
dictable at  common  law,  will,  upon  examina- 
tion, appear  to  involve  considerations  of  a 
public  nature  also  or  else  to  be  founded  in 
conspiracy  or  forgery.  Thus,  it  is  not  indiota^ 
ble  for  a  man  to  obtain  goods  by  false  verbal 
representations  of  his  credit  in  society,  and  of 
his  ability  to  pay  for  them,  6  Mass.  72;  or  to 
violate  his  contract,  however  fraudulently  it 
be  broken,  1  Mass.  137 ;  or  fraudulently  to 
deliver  a  less  quantity  of  amber  than  was 
contracted  for  and  represented,  2  Burr.  1125 ; 

1  W.  Blaokstone,  273  ;  or  to  receive  good  bar- 
ley to  grind,  and  to  return  instead  a  musty 
mixture  of  barley  and  oatmeal,  4  Maule  & 
S.  214.  See  1  Gabbett,  Crim.  Law,  205 ;  2 
East,  PI.  Cr.  81G  ;  7  Johns.  N.  Y.  201 ;  14  id. 
371 ;  9  Cow.  N.  Y.  588  ;  9  Wend.  N.  Y.  187  : 

2  Mass.  138  ;  1  Me.  387  ;  1  Yerg.  Tenn.  70  ;  1 
Ball.  Penn.  47 ;  1  Bennett  &  H.  Lead.  Grim. 
Cas.  1. 

3.  To  cheat  a  man  of  his  money  or  goods, 
by  using  false  weights  or  false  measures,  has 
been  indictable  at  common  law  from  time 
immemorial.  1  Gabbett,  Crim.  Law,  201 ;  3 
Green  leaf,  Ev.  §  86 ;  6  Mass.  72.  In  addition 
to  this,  the  statute  33  Hen.  VIII.  1,  which  has 
been  adopted  and  considered  as  a  part  of  the 
common  law  in  some  of  the  United  States,  and 
whose  provisions  have  been  either  recognized 
as  common  law  or  expressly  enacted  in  nearly 
all  of  them,  was  directed,  as  appears  from  its 
title  and  preamble,  against  such  persons  as 
received  m:mey  or  goods  by  means  of  counter- 
feit letters  or  privy  tokens  in  other  men's 
names.  6  Mass.  72 ;  12  Johns.  N.  Y.  292;  3 
Greenleaf,  Ev.  J  86.  A  "privy  token,"  within 
the  meaning  of  this  statute,  was  held  to  denote 
some  real  visible  mark  or  thing,  as  a  key,  a 
ring,  etc.,  and  not  a  mere  affirmation  or  pro- 
mise. And  though  writings,  generally  speak- 
ing, may  be  considered  as  tokens,  yet  to  be 
within  this  statute  they  must  be  such  as 
were  made  in  the  names  of  third  persons, 
whereby  some  additional  credit  and  confi- 
dence might  be  gained  to  the  party  using 
them.  2  East,  Pi:  Cr.  825,  827  ;  1  Gabbett, 
Grim.  Law,  206. 

4.  The  word  "cheat"  is  not  actionable, 
unless  spoken  of  the  plaintiff  in  relation  to 


his  profession  or  business.  Heard,  Lib- 
&  Sland.  ii  16,  28,  48;  6  Gush.  Mass.  185;  3 
Chitt.  Bail,  657 ;  2  Penn.  St.  187.  See  Falsb 
Pretences  ;  Token  ;  Illiterate. 

CHECK.  Contracts.  A  written  order 
or  request,  addressed  to  a  bank  or  persons  caiv 
rying  on  the  business  of  banking,  bj  a  party 
having  money  in  their  hands,  desiring  them 
to  pay,  on  presentment,  to  a  person  therein 
named,  or  bearer,  or  to  such  person,  or  order, 
a  named  sum  of  money. 

The  chief  differences  between  checks  and  bills 
of  exchange  are — Firet,  a  check  is  not  due  until 
presented,  and,  consequently,  it  can  be  negotiated 
any  time  before  presentment,  and  yet  not  subject 
the  holder  to  any  equities  existing  between  the  pre- 
vious parties.  Z  Johns.  Cas.  N.  T.  5,  9 ;  9  Barnew. 
&  C.  3S8;  Chitty,  Bills,  8th  ed.  546.  Secondly, 
the  drawer  of  a  cheek  is  ni.t  discharged  for  want  of 
immediate  presentment  with  due  diligence;  while 
the  drawer  of  a  bill  of  exchange  is.  The  drawer 
of  a  check  is  only  discharged  by  such  neglect  when 
ho  sustains  actual  damage  by  it,  and  then  only  pro 
tanto.  6  Cow.  N.  Y.  484;  Kent,  Comm.  Lee.  44, 
6th  ed.  p.  104,  note;  3  Johns.  Cas.  N.  Y.  6,  2685 
10  Wend.  N.  T.  306 ;  2  Hill,  N.  Y.  425.  Thirdly, 
the  death  of  the  drawer  of  a  check  rescinds  the  au- 
thority of  the  banker  to  pay  it;  while  the  death  of 
the  drawer  of  a  bill  of  exchange  does  not  alter  the 
relations  of  the  parties.  3  Mann.  &  G.  571-573. 
Fourthly,  checks,  unlike  bills  of  exchange,  are  al- 
ways payable  without  grace.  25  Wend.  N.  Y.  672-; 
6  Hill,  N.  Y.  174. 

2.  Checks  are  in  use  only  between  banks 
and  bankers  and  their  customers,  and  are 
designed  to  facilitate  banking  operations.  It 
is  of  their  very  essence  to  be  paj'able  on  de- 
mand, because  the  contract  between  the 
banker  and  customer  is  that  the  money  is 
payable  on  demand.  21  Wend.  N.  Y.  372; 
20  id.  205  ;  10  id.  306 ;  2  Stor.  C.  G.  502,  512. 

They  ought  to  be  drawn  within  the  state 
where  the  bank  is  situated,  because  if  not  so 
drawn  they  become  foreign  bills  of  exchange, 
subject  to  the  law  merchant.  This  law  re^ 
quires  that  they  be  protested,  and  that  due 
diligence  be  used  in  presenting  them,  in  order 
to  hold  the  drawer  and  indorsers.  It  is  not 
necessary  to  use  diligence  in  presenting  an 
ordinary  check,  in  order  to  charge  the  drawer, 
unless  he  has  received  damage  by  the  delay. 
2  Pet.  586 ;  2  Hill,  N.  Y.  425  ;  3  Johns.  Gas. 
N.  Y.  2 ;  1  Ga.  304 ;  2  Mood.  &  Rob.  401 ;  B 
Scott,  N.  R.  555  ;  3  Kent,  Comm.  5th  ed.  104,  n. ; 
Story,  Prom.  Notes,  \  492. 

3>  In  common  with  other  kinds  of  negotia- 
ble paper,  they  must  contain  an  order  to  pay 
money,  and  words  of  r.ogotiability.  This  en- 
ables a  hona  fide  holder  for  value  to  collect 
the  money  without  regard  to  the  previous 
history  of  the  paper.  16  Pet.  1;  5  Johns. 
Ch.  N.  Y.  54 ;  20  Johns.  N.  Y.  637  ;  3  Kent, 
Comm.  81. 

They  must  be  properly  signed  by  the  per- 
son or  firm  keeping  the  account  at  the  banker'?, 
as  it  is  part  of  the  implied  contract  of  the 
banker  that  only  checks  so  signed  shall  be 
paid. 

Checks,  being  payable  on  demand,  are  not 
to  be  accepted,  but  presented  at  once  for  pay- 
ment.   There  is  a  practice,  however,  of  mark- 
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ihg checks  "good,"  by  the  banker,  which  flies 
nis  responsibility  to  pay  that  particular  check 
*heu  presented,  and  amounts,  in  fact,  to  an 
acceptance.  Such  a  marking  is  called  certify- 
ing; and  checks  so  marked  are  called  certified 
checks. 

Giving  a  check  is  no  payment  unless  the 
check  is  paid.  1  Hall,  N.  Y.  56, 78 ;  4  Johns. 
N.  Y.  296;  7  Serg.  &  R.  Penn.  116 ;  2  Pick. 
Mass.  204.  See  3  Rand.  Va.  481.  But  a  ten- 
der was  held  good  when  made  by  a  check 
contained  in  a  letter,  requesting  a  receipt  in 
return,  which  the  plaintiff  sent  back,  demand- 
ing a  larger  sum,  without  objecting  to  the 
tiature  of  the  tender.  3  Bouvier,  Inst.  n. 
£436. 

A  check  cannot  be  the  subject  of  a  donatio 
inortU  eausd,  unless  it  is  presented  and  paid 
during  the  life  of  the  donor;  because  his 
death  revokes  the  banker's  authority  to  pay. 
4  Brown,  Ch.  286.  But  in  such  a  case  a 
check  has  been  considered  as  of  a  testa- 
mentary character.    3  Curt.  Eool.  650. 

There  is  a  practice  of  writing  across  checks 
"memorandum,"  or  "  mem."  They  are  given 
thus,  not  as  an  ordinary  check,  but  as  a 
memorandum  of  indebtedness;  and  between 
the  original  parties  this  seems  to  be  their 
(Snly  effect.  In  the  hands  of  a  third  party, 
for  value,  they  have,  however,  all  the  force 
of  checks  without  such  word  of  restriction. 
Story,  Prom.  Notes,  g  499.  See,  generally, 
Bewell,  Bank.;  Shaw,  Checks;  4  Johns.  N. 
T.  304;  7  id.  26;  6  Wend.  N.  Y.  445;  13  id. 
133 ;  10  id.  304 ;  2  Nott  &  M'C.  So.  C.  251 ;  1 
Blackf.  Ind.  104;  1  Litt.  Ky.  194;  2  id.  299; 

4  Harr.  &  J.  Md.  276 ;  7  id.  381 ;  15  Mass.  74 ; 
7  Serg.  &i  R.  Penn.  116  ;  9  id.  125 ;  4  Yerg. 
Tenn.  210;  30  N.  H.  256;  2  Stor.  C.  C.  502; 

5  Barnew.  &  C.  750;  10  Ad.  &  E.  449;  4 
Bingh.  253. 

CHECK  BOOK.  A  book  containing 
blanks  for  checks. 

These  books  are  sO  arranged  as  to  leave  a  mar- 
gin, called  by  merchants  a  stump,  when  the  check 
is  filled  out  and  torn  olF.  Upon  these  stumps  a 
Memorandum  is  made  of  the  date  Of  the  check,  the 
^ajee,  and  the  amount;  and  this  memorandum,  in 
Connection  with  the  evidence  of  the  party  under 
Oath,  is  evidence  of  the  facts  there  recorded. 

CHEMIN  (Fr.).  The  road  wherein  every 
man  goes ;  the  king's  highway.  '  Called 
in  law  Latin  via  regia.  Often  spelled  Chi- 
fnin.  Termes  de  la  Ley ;  Cowel ;  Spelman, 
Gloss. 

CHEMIS.     In  Old   Scotch  Law.     A 

mansion-liouse. 

CHEVA6E.  A  sum  of  money  paid  by 
Villeins  to  their  lords  in  acknowledgment  of 
their  villenage. 

It  was  paid  to  the  lord  in  token  of  his  being 
bnief  or  head.  It  was  exacted  for  permission  to 
•takarry,  and  also  for  permission  to  remain  without 
the  dominion  of  the  lord.  When  paid  to  the  king, 
it  was  called  subjection.  Teimes  de  la  Ley;  Coke, 
Iiitt.  140  a;  Spelman,  Gloss. 

CHEVANTIA.  A  loan,  or  advance  of 
money  on  credit.    See  Chevisance. 


CHEVISANCE  (Fr.  agreement).  A  bar- 
gain or  contract.  An  unlawful  bargain  or 
contract. 

CHICKASAW  NATION,  THE.  With- 
in  certain  limits  established  by  tieaty  be- 
tween the  United  States,  the  Chcctaw  and 
the  Chickasaw  Indians,  signed  at  Washing- 
ton, June  22, 1855,  the  Chickasaw  nation  has 
esclusive  control  and  jurisdiction. 

The  following  treaties  hare  been  made,  establish- 
ing the  rights  of  this  nation : — Between  the  United 
States  and  the  Chickasaws,  concluded  October  20, 
1832,  ratified  March  1,  1833 ;  one  ci  ncludcd  May 
24,  1834,  ratified  July  1,  1634;  one  between  the 
United  States,  the  Choctaws,  and  the  Chickasaws, 
concluded  January  17,  1837,  ratified  March  24, 
1 837 ;  one  bt  tween  the  United  States  and  tl.e  Chick- 
asaws, concluded  June  22,  1852,  ratified  February 
24,  1853 ;  one  between  the  United  States,  the  Choc- 
taws, and  the  Chickasaws,  concluded  June  22,  1855, 
ratified  March  4,  1856.  This  nation  has  a  printed 
constitution,  prefaced  by  a  declaration  of  rights, 
which  is  substantially  as  follows,"  viz. :  that  all  po- 
litical power  inheres  in  the  people;  that  all  men 
should  be  free  to  worship  God  according  to  the  dic- 
tates of  their  conscience,  and  net  be  ctmpelled  to 
attend,  erect,  or  support  any  ministry  against  their 
consent;  that  there  should  be  freedom  cf  sfeech; 
that  there  should  be  security  from  unreasonable 
searches  of  property  or  person ;  that  every  person 
accused  of  crime  t-hould  have  a  speedy  trial. 

The  more  important  provisions  of  the  constitu- 
tion are  as  follows : 

All  free  males  nineteen  years  old  or  more,  who 
are  Chickasaws  by  birth  or  adoption,  may  vote. 
But  no  idiot,  or  insane  person,  or  person  convicted 
of  an  infamous  crime,  may  vote. 

The  Legislative  Power. 

The  Senate  is  to  be  composed  of  not  less  than 
one-third  nor  more  than  two-thirds  the  numl)er  of 
representatives,  elected  by  the  people  for  the  tcim 
of  two  years.  The  present  number  of  senators  is 
twelve,  elected  in  each  of  the  lour  distriets  cf  the 
state,  each  district  being  also  a  county.  A  senator 
must  be  thirty  years  of  age  at  least,  must  be  a 
Chickasaw  by  birth  or  adopticn,  and  must  have 
been  a  resident  of  the  nation  for  one  year,  and  for 
the  last  six  months  a  citizen  of  the  county  from 
which  he  is  chosen. 

The  House  of  Representatives  consists  of  eighteen 
members,  elected  by  the  people  of  the  counties  for 
one  year.  A  representative  must  be  twenty-one 
years  old,  and  otherwise  possess  Iho  same  qualifi- 
cations as  a  senator.     Constitution,  art.  iv. 

The  Executive  Power. 
The  Governor  is  elected  for  two  years  by  the  peo- 
ple of  the  nation.  He  must  be  a  Chickasaw  by 
birth  or  adoption,  thirty  years  of  age,  and  must 
have  resided  in  the  nation  for  one  year  next  before 
his  election.  He  is  to  execute  the  laws ;  may  con- 
vene the  legislature  at  unusual  times;  is  to  give 
information  and  recommend  mensures  to  the  legis- 
lature; may  adjourn  the  legislature  in  case  of  dis- 
agreement as  to  the  time  of  adjournment,  not  be- 
yond the  next  session. 

The  Judicial  Power. 

The  Supreme  Court  is  composed  of  one  chief  and 
two  jissistant  justices,  elected  by  the  legislature  for 
the  term  of  four  years.  A  judge  mu^t  to  thirty 
years  old.  This  court  has  appellate  jurisdiction 
only,  coextensive  with  the  limits  of  the  nation. 
It  may  issue  the  writs  necessary  to  enforce  its  ju- 
risdiction, and  compel  any  judge  of  the  district 
court  to  proceed  to  trial. 

The  Circuit   Court  is  held  in  each  of  the  four 
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countiea  of  the  nation.  It  has  original  jurisdiction 
of  all  criminal  cases,  and  exclusive  jurisdiction  of 
all  crimes  amounting  to  felony,  as  well  as  of  all 
civil  cases  not  cognizable  by  the  county  court,  and 
has  original  jurisdiction  of  all  actions  of  contract 
where  the  amount  involved  is  more  than  fifty  col- 
lars. One  circuit  judge  for  the  nation  is  elected 
by  the  legislature.  He  rides  four  circuits  a  year, 
holding  court  each  time  in  each  of  the  four  coun- 
ties in  the  state. 

A  Voanti/  Court  is  held  in  each  county  by  a  sin- 
gle judge,  elected  by  the  people  of  the  county  for 
the  term  of  two  years.  It  has  a  civil  jurisdiction  in 
all  actions  where  the  amount  involved  is  more  than 
fifty  dollars.  It  has  also  jurisdiction  of  the  probate 
of  wills,  the  settlement  of  estates  of  decedents,  the 
appointment  and  control  of  guardians.  A  probate 
term  is  held  each  month. 

CHIEF.  One  who  is  put  above  the  rest. 
Principal.     The  best  of  a  number  of  things. 

Declaration  in  chief  is  a  declaration  for  the 
principal  cause  of  action.   1  Tidd,  Praot.  419. 

Examination  in  chief  is  the  first  examina- 
tion of  a  witness  by  the  party  who  produces 
him.     1  Greenleaf,  Ev.  ?  445. 

Tenant  in  chief  was  oiie  who  held  directly 
of  the  king.     1  Washburn,  Real  Prop.  19. 

CHIEF  BARON.  The  title  of  the  chief 
justice  of  the  English  court  of  exchequer. 
3  Blaokstone,  Comm.  44. 

CHIEF  CLERK  IN  THE  DEPART- 
MENT OP  STATE.  An  officer  appointed 
by  the  secretary  of  state,  whose  duties  are  to 
attend  to  the  business  of  the  office  under  the 
superintendence  of  the  secretary,  and,  when 
the  secretary  is  removed  from  office  by  the 
president,  or  in  any  other  case  of  vacancy, 
during  such  vacancy  to  take  the  charge  and 
custody  of  all  records,  books,  and  papers  ap- 
pertaining to  the  department 

CHIEF  JUSTICE.  The  presiding  or 
principal  judge  of  a  court. 

CHIEF  JUSTICIAR.  Under  the  early 
Norman  kings,  the  highest  officer  in  the 
kingdom  next  to  the  king. 

He  was  guardian  of  the  realm  in  the  king's  ab- 
sence. His  power  was  diminished  under  the  reign 
of  successive  kings,  and,  finally,  completely  distri- 
buted amnngst  various  courts  in  the  reign  of  Ed- 
ward I.  3  Blackstone,  Comm.  28.  The  same  as 
Capitalis  Juntician'uB, 

CHIEF  LORD.  The  immediate  lord  of 
the  fee.     Burton,  Real  Prop.  317. 

CHIEF  PLEDGE.  The  borsholder,  or 
thief  of  the  borough.     Spelman,  Gloss. 

CHILD.  The  son  or  daughter,  in  relation 
to  the  father  or  mother. 

Illegitimate  children  are  bastards.  Legiti- 
mate children  are  those  born  in  lawful  wedlock. 
Natural  children  are  illegitimate  children. 
Fosthvmous  children  are  those  born  after  the 
death  of  the  father. 

3.  Children  born  in  lawful  wedlock,  or 
within  a  competent  time  afterwards,  are  pre- 
sumed to  be  the  issue  of  the  father,  ai5d  fol- 
low his  condition ;  but  this  presumption  may 
be  repelled  by  the  proof  of  such  facts  as  sat- 
isfy a  jury  to  the  contrary.  3  Carr.  &  P.  215, 
427;  12  East, 550;  13  Ves.Ch.  58;  3  Paige,  Ch. 
N.  Y  139;  6  Binn.  Penn.  286 ;  3  Dev.  No.  C. 


548.  Those  born  out  of  lawful  wedlock  fol- 
low the  condition  of  the  mother.  The  father 
is  bound  to  maintain  his  children,  and  to  edu- 
cate them  and  to  protect  them  from  injuries. 
See  Father.  Children  are  not  liable  at  com- 
mon law  for  the  support  of  infirm  and  indi- 
gent parents,  16  Johns.  N.  Y.  281 ;  but  gene- 
rally they  are  bound  by  statutory  provisions 
to  maintain  their  parents  who  are  in  want, 
when  they  have  sufficient  ability  to  do  so.  2 
Kent,  Comm.  208 ;  Pothier,  Du  Mariage,  n. 
384,  389;  2  Root,  Conn.  168;  5  Cow.  N.  Y. 
284.  The  child  may  justify  an  assault  in  de- 
fence of  his  parent.  3  Blackstone,  Comm.  3. 
The  father,  in  general,  is  entitled  to  the  cus- 
tody of  minor  children;  but,  under  certain 
circumstances,  the  mother  will  be  entitled  to 
them  when  the  father  and  mother  have  sepa- 
rated. 5  Binn.  Penn.  520.  See  Father; 
Mother.  Children  are  liable  to  the  reason- 
able correction  of  their  parents.  See  Correc- 
tion. 

3.  The  term  children  does  not,  ordinarily 
and  properly  speaking,  comprehend  grand- 
children, or  issue  generally;  yet  sometimes 
that  meaning  is  affixed  to  it  in  cases  of  ne- 
cessity. 6  Coke,  16.  And  it  has  been  held 
to  signify  the  "same  as  issue,  in  cases  where 
the  testator,  by  using  the  terms  children  and 
issue  indiscriminately,  showed  his  intention 
to  use  the  former  term  in  the  sense  of  issue, 
so  as  to  entitle  grandchildren,  etc.  to  take 
under  it.  1  Ves.  Sen.  Ch.  196;  Ambl.  555, 
661;  3  Ves.  Ch.  £58;  3  Ves.  &  B.  Ch.  69;  7 
Paige,  Ch.  N.  Y.  328;  1  Bail.  Eq.  So.  C.  7 ; 
4  Watts,  Penn.  82;  3  Greenleaf,  Cruise,  Dig. 
213,  note.  When  legally  construed,  the  term 
children  is  confined  to  legitimate  children,  7 
Ves.  Ch.  458 ;  and  when  the  term  is  used  in 
a  will,  there  must  be  evidence  to  be  collected 
from  the  will  itself,  or  extrinsically,  to  show 
affirmatively  that  the  testator  intended  that 
his  illegitimate  children  should  take,  or  they 
will  not  be  included.  1  Ves.  &  B.  Ch.  422, 
469;  1  Madd.  Ch.  234;  9  Paige,  Ch.  N.  Y. 
88;  1  Russ.  &  M.  581;  4  Kent,  Comm.  346, 
4l4,  419,  and  notes.  The  civil  code  of  Louisi- 
ana, art.  2522,  u.  14,  enacts  that  "under  the 
name  of  children  are  comprehended  not  only 
children  of  the  first  degree,  but  the  grand- 
children, great-grandchildren,  and  all  other 
descendants  in  the  direct  line." 

4.  Posthumous  children  inherit,  in  all 
cases,  in  like  manner  as  if  they  had  been 
born  in  the  lifetime  of  the  intestate  and  had 
survived  him.  2  Greenleaf,  Cruise,  Dig,  135 ; 
4  Kent,  Comm.  412.  See  2  Washburn,  Real 
Prop.  412,  439,  699. 

In  Pennsylvania,  and  in  some  other  states, 
Laws  of  Penn.  1836,  p.  250;  R.  I.  Rev.  Stat, 
tit.  xxiv.  c.  154,  UO;  3  Gray,  Mass.  367,  the 
will  of  their  fathers  or  mothers  in  which  no 
provision  is  made  for  them  is  revoked,  as  far 
as  regards  them,  by  operation  of  law.  3 
Binn.  Penn.  498.  See,  as  to  the  law  of  Vir- 
ginia on  this  subject,  3  Munf.  Va.  20,  and 
article  In  Ventre  sa  Mere.  As  to  their  com- 
petency as  witnesses,  see  1  Greenleaf,  Ev.  | 
367 ;  2  Starkie,  Ev.  699. 
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See,  generally,  8  Viner,  Abr.  318 ;  8  Corayns, 
Di".  470;  Bouvier,  Inst.  Index;  2  Kent, 
Comm.  172 ;  4  id.  408 ;  1  Roper,  Leg.  45-76 ;  1 
Belt,  Supp.  to  Ves.  Jr.  44;  2  id.  158. 

CHILDNIT  (Sax.).  A  power  to  take  a 
fine  from  a  bondwoman  gotten  with  child  with- 
out the  lord's  consent. 

By  custom  in  Essex  county,  England,  every  re- 
puted father  of  a  bastard  child  was  obliged  to  pay 
a  small  fine  to  the  lord.  This  custom  is  known  as 
childnit.     Cowel. 

CHILTERN  HUNDREDS.  A  range 
of  hills  in  England,  formerly  much  infested 
by  robbers. 

To  exterminate  the  robbers,  a  steward  of  the  Chil- 
tern  Hundreds  was  appointed.  The  office  long 
since  became  a  sinecure,  and  is  now  used  to  enable 
a  member  of  parliament  to  resign,  which  he  can 
do  only  by  the  acceptance  of  some  office  within  the 
gift  of  the  chancellor.  2  Stephen,  Comm.  403; 
Wharton,  Diet.  2d  Lond.  ed. 
CHIMIN.  See  Chemin. 
CHIMIN  AGE.  A  toll  for  passing  on  a 
way  through  a  forest ;  called  in  the  civil  law 
pedagium.  Cowel.  See  Coke,  Litt.  66  a; 
Spelman,  Gloss. ;  Termes  de  la  Ley. 
•  CHIMINUS.  The  way  by  which  the 
king  and  all  his  subjects  and  all  under  his 
protection  have  a  right  to  pass,  though  the 
property  of  the  soil  of  each  side  where  the 
way  lieth  may  belong  to  a  private  man. 
Cowel. 

CHINESE  INTEREST.  Interest  for 
money  charged  in  China.  In  a  case  where  a 
note  was  given  in  China,  payable  eighteen 
months  after  date,  without  any  stipulation 
respecting  interest,  the  court  allowed  the 
Chinese  interest  of  one  per  cent,  per  month 
from  the  expiration  of  the  eighteen  months. 
2  Watts  &  S.  Penn.  227,  264. 

CHIPPINGAVEL.  A  toll  for  buying 
and  selling.  A  tax  imposed  on  goods  brought 
for  sale.     Whishaw;  Blount. 

CHIRGEMOTE  (spelled,  also,  Chirch- 
gemote,  Circc/emote,  Kirkmote;  Sax.  circge- 
mote,  from  circ,  ciric,  or  cyric,  a  churct,  and 
gemot,  a  meeting  or  assembly). 

In  Saxon  Laiw.  An  ecclesiastical  court 
or  assembly  [Jorum  ecclesiasficum);  a  synod; 
a  meeting  in  a  church  or  vestry.  Blount ; 
Spelman,  Gloss. ;  LL.  Hen.  I.  cc.  4,  8 ;  Coke, 
4th  Inst.  321 ;  Cunningham,  Law  Diet. 

CHIROGRAPH.  In  Conveyancing. 
A  deed  or  public  instrument  in  writing. 

Chirographs  were  anciently  attested  by  the  sub- 
scription and  crosses  of  witnesses.  Afterwards,  to 
prevent  frauds  and  concealments,  deeds  of  mutual 
covenant  wove  made  in  a  sci-ipt  and  rescript,  or 
in  a  part  and  counterpart;  and  in  the  middle, 
between  the  two  copies,  they  drew  the  capital  let- 
ters of  the  alphabet,  and  then  tallied,  or  cut  asun- 
der in  an  indented  manner,  the  sheet  or  skin  of 
parchment,  one  of  which  parts  being  delivered  to 
each  of  the  parties  were  proved  authentic  by  match- 
ing with  and  answering  to  one  another.  Deeds 
thus  made  were  denominated  ayiigrapha  by  the 
canonists,  because  that  word,  instead  of  the  letters 
of  the  alphabet  or  the  word  ekirnqraphum,  was 
nsed.  2  Blaekstone,  Comm.  296.  This  method  of 
preventing  counterfeiting,  or  of  detecting  counter- 


feits, is  now  used,  by  having  some  ornament  or 
some  word  engraved  or  printed  at  one  end  of  certi- 
ficates of  stocks,  cheeks,  and  a  variety  of  other  in- 
struments, which  are  bound  up  in  a  book,  and, 
after  they  are  executed,  are  cut  asunder  through 
such  ornament  or  word. 
The  last  part  of  a  fine  of  land. 
It  is  called,  more  commonly,  the  foot  of  the  fine. 
It  is  an  instrument  of  writing,  beginning  with  these 
words :  "  This  is  the  final  agreement,"  etc.  It 
concludes  the  whole  matter,  reciting  the  parties, 
day,  year,  and  place,  and  before  whom  the  fine  was 
acknowledged  and  levied.  Cruise,  Dig.  t.  36,  c.  2, 
s.  52. 

In  Civil  and  Canon  Law.  An  instru- 
ment written  out  and  subscribed  by  the  hands 
of  the  king  or  prince.  An  instrument  writ- 
ten out  by  the  parties  and  signed  by  them. 

The  Normans,  destroying  these  cA7ro5rrof^3/m,  called 
the  instruments  substituted  in  their  place  vharta 
(charters),  and  declared  that  tbese  charta  should 
be  verified  by  the  seal  of  the  signer  with  the  attest- 
ation of  three  or  four  witnesses.  DuCange; 
Cowel. 

In  Scotch  Law.  A  written  voucher  for 
a  debt.  Bell,  Diet.  The  possession  of  this 
instrument  by  the  debtor  raises  a  presump- 
tion of  pavment  by  him.  Bell,  Diet. ;  Erskine, 
Inst.  1.  2,"t.  4,  §  5. 

CHIVALRY,  TENURE  BY.  Tenure 
by  knight-service.     Coke,  Litt. 

CHOCTA^W•  NATION,  THE.  By 
treaty  with  the  United  States,  a  portion  of  ter- 
ritory is  set  apart,  over  which  the  Choctaw 
Indians  have  exclusive  jurisdiction. 

They  have  a  printed  constitution,  prefaced  by  a 
bill  of  rights.  The  bill  of  rights  declares,  among 
other  things,  that  political  power  is  inherent  in 
the  people;  that  there  shall  be  religious  freedom; 
that  there  shall  be  freedom  of  speech  and  of  the 
prtss;  that  the  person  and  property  shall  be  secure 
from  unreasonable  searches;  thiit  there  shall  be 
trial  by  jury;  that  no  person  shall  be  arrested  ex- 
cept fur  ofi'ences  defined  by  the  laws ;  that  excess- 
ive bail  shall  not  be  required  in  any  case. 

By  the  constitution,  every  free  male  citizen 
twentyrone  years  old,  and  who  has  been  a  citizen 
of  the  nation  six  months  and  who  has  lived  in  the 
county  one  month,  is  entitled  to  vote. 

The  Legislative  Power. 

The  Senate  is  composed  of  not  less  than  one-third 
nor  more  than  one-half  the  number  of  representa- 
tives, elected  by  the  people  for  the  term  of  four  years. 
They  are  so  classified  that  one-half  the  numbtr  go 
out  of  office  every  two  years.  A  senator  must  be 
thirty  years  old,  and  have  been  a  resident  of  the 
district  for  which  he  is  chosen  at  least  one  year 
and  of  the  nation  two  years  preceding  his  election. 

The  Hnuie  of  Repreaentntives  is  cumposed  of  not 
less  than  seventeen  nor  more  than  thirty-five  mem- 
bers, apportioned  among  the  counties,  and  elected 
by  the  people  for  the  term  of  two  years. 

There  are  the  provisions  customary  in  the  con- 
stitutions of  the  various  states  of  the  United  States 
for  organizing  the  two  houses ;  making  each  the 
judge  of  the  qualification  of  its  members;  making 
each  regulate  the  conduct  of  its  members;  pro- 
viding, for  the  continuance  of  sessions,  for  open 
sessions,  for  keeping  a  journal  of  proceedings,  etc. 
Members  are  privileged  from  arrest,  except  for 
treason,  felony,  or  breach  of  the  peace,  during  the 
session,  and  going  to  and  returning  from  the  same, 
allowing  one  day  for  each  twenty  miles  the  mem- 
ber has  to  travel. 
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The  Executive  Power. 
The  Governor  is  elected  by  the  people  for  the 
term  of  two  years.  He  must  be  thirty  years  old, 
and  a  free  and  acknowledged  citizen  of  the  Choc- 
taw nation,  and  must  have  lived  in  the  nation  live 
years.  He  is  eligible  for  four  years  only  out  of 
any  term  of  six  years.  He  possesses  powers  sub- 
stantially the  same  as  those  of  the  governors  of  the 
various  states. 

The  Judicial  Power. 

The  Supreme  Court  consists  of  three  circuit  court 
judges.  It  holds  two  sessions  each  year,  at  the 
capital.  It  sits  as  a  court  of  errors  and  appeals 
only. 

The  Circuit  Court  is  composed  of  three  judges, 
elected  by  the  people,  one  from  each  of  the  dis- 
tricts into  which  the  natirm  is  divided  for  the  pur- 
poses of  this  court.  It  has  original  jurisdiction 
in  all  criminal  cases,  and  in  all  civil  cases  where 
the  amount  involved  exceeds  fifty  dollars,  except 
those  c  ises  of  minor  otfenccs  whei-e  a  ju.-itice  of  the 
peace  has  exclusive  jiirisiliction.  Two  terms  a  year, 
at  least,  must  be  held  in  each  county. 

?'Ae  Probate  Court  is  held  by  a  judge  elected  in 
,  each  county  by  the  people  for  the  term  of  two 
years.  It  has  the  regulation  of  the  settlement  of 
estates  of  decedents,  the  appointment  and  control 
of  guardians  of  minors,  lunatics,  etc.,  and  the  pro- 
bate of  wills. 

Justices  of  the  Peace  are  chosen  by  the  electors 
of  each  county  for  the  term  of  two  years.  They 
have  a  civil  jurisdiction  in  all  cases  where  the 
amount  involved  is  less  than  fifty  dollars.  They 
constitute  a  board  of  police  for  the  county,  and 
have  charge  of  the  highways,  bridges,  etc. 

CHOSE  (Fr.  thing).     Personal  property. 

Choses  in  possession.  Personal  things  of 
which  one  has  possession. 

Choses  in  action.  Personal  things  of  which 
the  owner  has  not  the  possession,  but  merely 
a  right  of  action  for  their  possession.  2 
Blackstoue,  Comm.  389,  397 ;  1  Chitty,  Pract. 
99. 

CHOSE  IN  ACTION.  A  right  to  re- 
ceive or  recover  a  debt,  or  money,  or  damages 
for  breach  of  contract,  or  for  a  tort  connected 
with  contract,  but  which  cannot  be  enforced 
without  action.  Comyns,  Dig.  Biens  ;  Chitty, 
Eq.  Dig. 

2.  It  is  one  of  the  qualities  of  a  chose  in 
action  that  at  common  law  it  is  not  assign- 
able, 10  Coke,  47,  48 ;  2  Johns.  N.  Y.  1 ;  12 
Wend.  N.  Y.  297 ;  1  Cranch,  367  ;  but  in 
equity,  from  an  early  period,  the  courts  have 
viewed  the  assignment  of  a  chose  in  action 
for  a  valuable  consideration  as  a  contract  by 
the  assignor  to  permit  the  assignee  to  use  his 
name  for  the  purpose  of  recovery,  and,  con- 
sequently, enforce  its  specific  performance, 
unless  contrary  to  public  policy.  1  P.  Will. 
Ch.  381 ;  Freem.  Ch.  145  ;  1  Ves.  Sen.  Ch. 
412 ;  2  Stor.  C.  0.  660 ;  2  Ired.  Bq.  No.  C. 
54 ;  1  Wheat.  236  ;  15  Mo.  662.  And  now, 
at  common  law,  the  assignee  is  entitled  to 
sue  and  recover  in  the  name  of  the  assignor, 
and  the  debtor  will  not  be  allowed,  bj  way 
of  defence  to  such  suit,  to  avail  himself  of 
any  payment  to  or  release  from  the  assignor, 
if  made  or  obtained  after  notice  of  the  assign- 
ment. 4  Term,  340 ;  1  Hill,  N.  Y.  483 ;  4 
Ala.  N.  s.  184;  14  Conn.  123:  29  Me.  9; 
13  N.  H.  230 ;  10  Cush.  Mass.  93 ;   20  Vt. 


25.  If,  after  notice  of  the  assignment,  the 
debtor  expressly  promise  the  assignee  to  pay 
him  the  debt,  the  assignee  will  then,  in  the 
United  States,  be  entitled  to  sue  in  his  own 
name,  10  Mass.  316;  3  Mote.  Mass.  66; 
5  Pet.  597 ;  2  R.  I.  146 ;  7  Ilarr.  &  J.  Md. 
213  ;  2  Barb.  N.  Y.  349,  420;  27  N.  H.  1^69; 
but  without  such  express  promise  the  as- 
signee, except  under  peculiar  circumstances, 
must  proceed,  even  in  equity,  in  the  name  of 
the  assignor.  2  Barb.  Ch.  N.  Y.  596;  1 
Johns.  Ch.  N.  Y.  463  ;  7  Gill  &J.  Md.  114;  2 
Wheat.  373. 

3.  But  courts  of  equity  will  not,  any  more 
than  courts  of  law,  give  effect  to  such  assign- 
ments when  they  contravene  any  rule  of  law 
or  of  public  policy.  Thus,  they  will  not  give 
effect  to  the  assignment  of  the  half-pay  or 
full  pay  of  anoiEcer  in  the  arm}',  2  Anstr.  533  ; 
1  Ball  &  B.  Ch.  Ir.  389;  or  of  a  right  of 
entry  or  action  for  land  held  adversely,  2 
Ired.  Eq.  No.  C.  54 ;  or  of  a  part  of  a  right 
in  controversy,  in  consideration  of  money  or 
services  to  enforce  it,  16  Ala.  488;  4  Dan. 
Ky.  173  ;  2  Dev.  &  B.  Eq.  No.  C.  24.  Neither 
do  the  courts,  either  of  law  or  of  equity,  give 
effect  to  the  assignment  of  mere  peisonal  ac- 
tions which  die  with  the  person.  19  Wend. 
N.  Y.  73 ;  4  Serg.  &  K.  Penn.  19 ;  13  N.  Y. 
322  ;  6  Cal.  456.  But  a  claim  of  damages  to 
property,  though  arising  ex  delicto,  which  on 
the  death  of  the  rarly  would  survive  to  his 
executors  or  adniiniplralors  as  apsets,  may 
be  assigned.  3  E.  D.  Smith,  N.  Y.  240 ;  12 
N.  Y.  622;  15  id.  432;  2  Barb.  N.  Y.  110;  4 
Du.  N.  Y.  74,  660. 

.  4.  The  assignee  of  a  chose  in  action,  un- 
less it  be  a  negotiable  promissory  note  or 
bill  of  exchange,  although  without  notice,  in 
general  takes  it  subject  to  all  the  equities 
which  subsist  against  the  assignor.  1  P. 
Will.  Ch.  496  ;  4  Price,  Exch.  161 :  1  Ji.hns, 
N.  Y.  522;  7  Pet.  008;  11  Paijie,  Ch.  N.  Y. 
467;  2  Stockt.  N.  J.  146;  2  Wad.  Va.  233. 
And  a  payment  made  by  the  debtor,  even 
after  the  assignment  of  the  debt,  if  before 
notice  thereof,  will  be  effectual.  3  Day,  Conn. 
304;  10  Conn.  444;  3  Binn.  Penn.  394;  4 
Mete.  Mass.  594. 

5.  To  constitute  an  assignment,  no  writing 
or  particular  form  of  words  is  necessary,  if 
the  consideration  be  proved  and  the  meaning 
of  the  parties  apparent,  15  Mass.  485  ;  16 
Johns.  JSf.  Y.  51;  19  id.  342;  1  Hill,  N.  Y. 
583;  13  Sim.  Ch.  469;  1  Mylne  &  C.  690; 
and  therefore  the  mere  delivery  of  the  written 
evidence  of  debt,  2  Jones,  No.  C.  224;  28 
Mo.  56  ;  24  Miss.  260 ;  13  Mass.  304 ;  5  Me. 
349 ;  17_  Johns.  N.  Y.  284  ;  7  Penn.  St.  251, 
or  the  giving  of  a  power  of  attorney  to  collect 
a  debt,  may  operate  as  an  equitable  transfer 
thereof,  if  such  be  the  intention  of  the  parties. 
7  Ves.  Ch.  28 ;  1  Caines,  Cas.  N;  Y.  18 ;  19 
Wend.  N.  Y.  73. 

6.  Bills  of  exchange  and  promissory  notes, 
in  exception  to  the  general  rule,  are  by  the 
law  merchant  transferable,  and  the  legal  as 
well  as  equitable  right  passes  to  the  trans- 
feree.    See    Bill   of   Exchange.     In    some 
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states,  by  statutory  provisions,  bonds^  mort- 
gages, and  other  documents  may  be  as- 
signed, and  the  assignee  receives  the  whole 
title,  both  legal  and  equitable.  2  Buuvier,  Inst. 
192.  In  New  York,  the  code  enables  an  as- 
signee to  maintain  an  action  in  his  own  name 
in  those  cases  in  which  tlie  right  was  assign- 
able in  law  or  in  equity  before  the  code  was 
adopted.    4  Du.  N.  Y.  74. 

CHRISTIANITY.  The  religion  esta- 
blished by  Jesus  Christ. 

Christianity  has  been  judicially  declared 
to  be  a  part  of  the  common  law  of  Pennsylva- 
nia, 11  Serg.  &  R.  Penn.394:  5  Binn.  Penn. 
555  J  of  New  York,  8  Johns.  N.  Y.  291 ;  of 
Connecticut,  2  Swift,  System,  321}  of  Mas- 
sachusetts, 7  Dane,  Abr.  c.  219,  a.  2,  19. 
See  20  Pick.  Mass.  206.  To  write  or  speak 
contemptuously  and  maliciously  against  it  is 
an  indictable  offence.  Cooper,  Libel,  59, 
114.  See  5  Jur.  529  ;  8  Johns.  N.  Y.  290; 
20  Pick.  Mass.  206  j  2  Lew.  Cr.  Cas.  237. 

Archbishop  Whately,  in  his  preface  to  the  Ele- 
ments of  Rhetoric,  says,  "It  has  been  declared,  by 
the  highest  legal  authorities,  that  '  Christianity  is 
part  of  the  law  of  the  land;'  and,  consequently, 
any  one  who  impugns  it  is  liable  to  prosecution. 
What  is  the  precise  meaning  of  the  above  legal 
maxim  I  do  not  profess  to  determine,  having  never 
met  with  any  one  who  could  explain  it  to  mej  but 
evidently  the  mere  circumstance  that  we  have  reli- 
gion by  law  established  does- not  of  itself  imply 
the  illegality  of  arguing  against  that  religion."  It 
seems  difficulty  says  a  late  accomplished  writer 
(Townsend,  St.  Tr.  vol,  ii.  p.  389j,  to  render  more 
intelligible  a  maxim  which  has  perplexed  so  learned 
a  critic.  Christianity  was  pronounced  to  be  part 
of  the  common  law,  in  contradistinction  to  the 
ecclesiastical  law,  for  the  purpose  of  proving  that 
the  temporal  courts,  as  wcU  as  the  courts  spiritual, 
had  jurisdiction  over  offences  against  it.  Blas- 
phemies against  God  and  religion  are  properly 
cognizable  by  the  law  of  the  land,  as  they  disturb 
the  foundations  on  which  the  peace  and  good  order 
of  society  rest,  root  up  the  principle  of  positive  laws 
and  penal  restraints,  and  remove  the  chief  sanc- 
tions for  truth,  without  which  no  question  of  pro- 
perty could  be  decided  and  no  criminal  brought  to 
justice.  Christianity  is  part  of  the  common  law, 
as  its  root  and  branch,  its  mainstay  and  pillar, — as 
3uuch  a  component  part  of  that  law  as  the  govern- 
ment and  maintenance  of  social  order.  The  infer- 
ence of  the  learned  archbishop  seems  scarcely  ac- 
curate, that  all  who  impugn  this  part  of  the  law 
must  be  prosecuted.  It  does  not  follow,  because 
Christianity  is  part  of  the  law  of  England,  that 
every  one  who  impugns  it  is  liable  to  prosecution. 
The  manner  of  and  motives  for  the  assault  are  the 
true  tests  and  criteria.  Scoffing,  flippant,  railing 
comments,  not  serious  arguments,  are  considered 
offences  at  common  law,  and  justly  punished,  be- 
cause they  shock  the  pinus  no  less  than  deprave  the 
ignorant  and  young.  The  meaning  of  Chief-Justice 
Hale  cannot  be  expressed  more  plainly  than  in  his 
own  words.  An  information  was  exhibited  against 
one  Taylor,  for  uttering  blasphemous  expressions 
too  horrible  to  repeat.  Ilnle,  C.  J.,  observe  I  that 
"such  kind  of  wicked,  blasphemous  words  were 
not  only  an  offence  to  God  and  religion,  but  a 
crime  against  the  laws,  state,  and  government,  and 
therefore  punishable  in  the  court  of  King's  Bench. 
For,  to  say  religiim  is  a  cheat,  is  to  subvert  all 
those  obligations  whereby  civil  society  is  preserved; 
that  Christianity  is  part  of  the  laws  of  England, 
|.nd  to  reproach  the  Christian  religion  is  to  speak 
in  subversion  of  the  law."    Ventr.  293,    To  remove 


all  possibility  of  further  doubt,  the  English  com- 
missioners on  criminal  law,  in  their  sixth  report, 
p.  S3  (1S41),  have  thus  clearly  explained  their 
sense  of  the  celebrated  passage  : — "  The  meaning  of 
the  expression  used  by  Lord  Hale,  that  'Christian- 
ity was  parcel  of  the  laws  of  England,^  thuugh 
often  cited  in  subsequent  cases,  has,  we  '^hink,  been 
much  misunderstood.  It  appears  to  us  that  the 
expression  can  only  mean  either  that,  as  a  great 
part  of  the  securities  of  our  legal  system  consist 
of  judicial  and  official  oaths  sworn  upon  the  Gos- 
pels, Christianity  is  closely  interwoven  with  our 
municipal  law,  or  that  the  laws  of  England,  like 
all  municipal  laws  of  a  Christian  country,  must, 
upon  principles  of  general  jurisprudence,  be  sub- 
servient to  the  positive  rules  of  Christianity.  In 
this  sense,  Christianity  may  justly  be  said  to  be 
incorporated  with  the  law  of  England,  so  as  to 
form  parcel  of  it;  and  it  was  probably  in  ihis 
sense  that  Lord  Hale  intended  the  expression 
should  be  understood.  At  all  events,  in  what- 
ever sense  the  expression  is  to  be  understo.d,  it 
does  not  appear  to  us  to  supply  any  reason  in  lavor 
of  the  rule  that  arguments  may  not  be  used 
against  it;  for  it  is  not  criminal  to  speak  or  write 
either  against  the  common  law  of  England  gene- 
rally, or  against  particular  portions  of  it,  provided 
it  be  not  done  in  such  a  manner  as  to  endanger  the 
public  peace  by  exciting  forcible  resistance:  so 
that  the  statement  that  Christianity  is  parcel  of  the 
law  of  England,  which  has  betn  so  often  urged  in 
justification  of  laws  against  blasphemy,  however 
true  it  may  be  as  a  general  proposition,  certainly 
furnishes  no  additional  argument  for  the  prupriety 
of  such  laws."  If  blasphemy  mean  a  railing  accu- 
sation, then  it  is,  and  ought  to  be,  forbidden 
Heard,  Lib.  &  Sland.  3  338.  See  2  How.  127* 
197-201 ;  11  Serg.  &  R.  Penn.  394;  8  Johns.  N.  Y[ 
290;  10  Ark.  259;  2  Harr.  Del.  653,  569. 

CHURCH.     A   society   of  persons  •who 

Srofcss  the  Christian  religion.  7  Halst.  N. 
.  206,  214 ;  10  Pick.  Mass.  193  ;  3  Penu. 
St.  282  J  md.9. 

The  place  where  such  persons  regularly 
assemble  for  worship.     3  Tex.  288. 

The  term  church  includes  the  chancel,  aisles,  and 
body  of  the  church.  Hammond,  Nisi  P.  204;  3 
Tex.  288.  By  the  English  law,  the  terms  church  or 
chapel,  and  church-yard,  are  expressly  recognized 
as  in  themselves  correct  and  technical  descriptions 
of  the  building  and  place,  even  in  criminal  pro- 
ceedings. 8  Barnew.  &  C.  25;  1  Salk.  256:  II 
Coke,  25  b/  2  Esp.  5,  28. 

Burglary  may  be  committed  in  a  church,  at 
common  law,  3  Cox,  Cr.  Cas.  581.  The 
cliurch  of  England  is  not  deemed  a  corpora- 
tion aggregate ;  but  the  church  in  any  parti- 
cular place  is  so  considered,  for  the  purposes 
at  least  of  receiving  a  gift  of  lands.  9 
Cranch,  292;  2  Conn.  287;  3  Vt.  400;  2 
Rich.  Eq.  So.  C.  192.  See  9  Mass.  44;  11 
Pick.  Mass.  495;  10  id.  97;  1  Me.  288;  3  id. 
400;  4  Iowa,  252;  3  Tex.  288;  2  Md.  Ch. 
Dec.  143. 

As  to  the  right  of  succession  to  glebo 
lands,  see  9  Cranch,  43,  292 ;  9  Wheat.  4G8  ; 
or  other  church  property,  see  18  N.  Y.  395. 
As  to  the  power  of  a  church  to  make  by-laws, 
etc.  under  local  statutes,  see  5  Serg.  &  R, 
Penn.  510;  3  Penn.  St.  282:  4  Des.  So.  C. 
578;  30  A^t.  595  ;  5  Cush.  Mass.  412. 

With  regard  to  the  possession  of  church 
property  in  case  of  the  withdrawal  of  a  part 
of  the  members,  see  5  Ohio,  283;  16  Mass. 
488;  10  Pick.  Mass.  172;  11  id.  495;  2  Sandf. 
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Ch.  N.  Y.  186;  6  Penn.  St.  201;  9  id.  321; 
2  Rich.  Eq.  So.  C.  192;  5  M'Lean,  C.  C.  369; 
7  B.  Monr.  Ky.  481 ;  8  id.  70.  See  2  Den.  N. 
Y.  292;  1  Strobh.  Eq.  So.  C.  197. 

CHURCH  RATE.  A  tribute  by  which 
the  expenses  of  the  church  are  to  be  defrayed. 
They  are  to  be  laid  by  the  parishioners, 
in  England,  and  may  be  recovered  before 
two  justices,  or  in  the  ecclesiastical  court. 
"Wharton,  Diet.  2d  Lond.  ed. 

CHURCH-^WARDEW.  An  officer  whose 
duty  it  is  to  take  care  of  or  guard  the  church, 

They  are  taken  to  be  a  kind  of  corporation  in 
favor  of  the  church  for  some. purposes:  they  may 
have,  in  that  name,  property  in  goods  and  chattels, 
and  bring  actions  for  them  for  the  use  and  benefit 
of  the  church,  but  may  not  waste  the  church  pro- 
perty, and  are  liable  to  be  called  to  account.  3 
Stephen,  Comm.  90;  1  Blackstone,  Gomm.  394; 
Cowel. 

S.  These  officers  are  created  in  some  eccle- 
siastical corporations  by  the  charter,  and  their 
rights  and  duties  are  definitely  explained. 
In  England,  it  is  said,  their  principal  duties 
are  to  take  care  of  the  church  or  building, 
the  utensils  and  furniture,  the  church-yard, 
certain  matters  of  good  order  concerning  the 
church  and  church-yard,  the  endowments  of 
the  church.  Bacon,  Abr.  By  the  common 
law,  the  capacity  of  church-wardens  to  hold 
property  for  the  church  is  limited  to  personal 
property.     9  Cranoh,  43. 

CHURL.     See  Ceobl. 

CINQUE  PORTS.  The  five  ports  of 
England  which  he  tovrards  France. 

These  ports,  on  account  of  their  importance  as 
defences  to  the  kingdom,  early  had  certain  privi- 
leges granted  them,  and  in  recompense  were  bound 
to  furnish  a  certain  number  of  ships  and  men  to 
serve  on  the  king's  summons  once  in  each  year. 
"  The  service  that  the  barons  of  the  Cinque  Ports 
acknowledge  to  owe;  upon  the  king's  summons,  if 
it  shall  happen,  to  attend  with  their  ships  fifteen 
days  at  their  own  cost  and  charges,  and  so  long  as 
the  king  pleasiis,  at  his  own  charge."  Cowel, 
Quinque  Purtm.  The  Cinque  Ports  are  Dover, 
Sandwich,  Hastings,  Hithe,  and  Romney.  Win- 
chelsea  and  Rye  are  reckoned  parts  of  Sandwich; 
and  the  other  of  the  Cinque  Ports  have  ports  ap- 
pended to  them  in  like  manner.  The  Cinque  Ports 
have  a  lord-warden,  who  had  a  peculiar  jurisdic- 
tion, sending  out  writs  in  his  own  name,  and  who 
is  also  constable  of  Dover  Castle.  The  jurisdiction 
was  abolished  by  18  4  19  Vict.  c.  48 ;  20  &  21  Vict. 
c.  1.  The  representatives  in  parliament  and  the 
inhabitants  of  the  Cinque  Ports  are  each  termed 
barons.     Brande;  Cowel;  Termes  de  la  Ley, 

CIRCUIT.  A  division  of  the  country, 
appointed  for  a  particular  judge  to  visit  for 
the  trial  of  causes  or  for  the  administration 
of  justice.  See  3  Blackstone,  Comm.  58;  3 
Bouvier,  Inst.  n.  2532. 

Courts  are  held  in  each  of  these  circuits,  at  stated 
periods,  by  judges  assigned  for  that  purpose.  3 
Stephen,  Comm,  321.  The  United  States  are  divided 
into  nine  circuits.     1  Kent,  Comm.  301. 

The  term  is  oftener  applied,  perhaps,  to  the 
periodical  journeys  of  the  judges  through  their 
various  circuits.  The  judges,  or,  in  England,  com- 
missioners of  assixe  and  nisi  prius,  are  said  to  make 
their  circuit.  3  Blackstone,  Comm.  57.  The  cus- 
tom is  of  ancient  origin.      Thus,  in  A.D.  1176,  jus- 


tices in  e^/re  were  appointed,  with  delegated  powers 
from  the  aula  regis,  being  held  members  of  that 
court,  and  directed  to  make  the  circuit  of  the  king- 
dom once  in  seven  years- 

The  custom  is  still  retained  in  some  of  the  states, 
as  well  as  in  England,  as,  for  example,  in  Massachu- 
setts, where  the  judges  sit  in  succession  in  the  vari- 
ous counties  of  the  state,  and  the  full  bench  of  the 
supreme  court,  by  the  arrangement  of  law  terms, 
makes  a  complete  circuit  of  the  state  once  in  each 
year.  See,  generally,  3  Stephen,  Comm.  221  et  seq.; 
1  Kent,  Comm.  301. 

CIRCUIT  COURTS.  In  American 
Law.  Courts  whose  jurisdiction  extends 
over  several  counties  or  districts,  and  of  which 
terms  arc  held  in  the  various  counties  or  dis- 
tricts to  which  their  jurisdiction  extends. 

The  term  is  applied  distinctively  to  a  class  of  the 
federal  courts  of  the  United  States,  of  which  terms 
are  held  in  two  or  more  places  successively  in 
the  various  circuits  into  which  the  whole  country 
is  divided  for  this  purpose,  see  1  Kent,  Comm. 
301-303;  Courts  of  the  United  States,  31-66; 
and,  in  some  of  the  states,  to  courts  of  general  juris- 
diction of  which  terms  are  held  in  the  various 
counties  or  districts  of  the  state.  Such  courts  sit 
in  some  instances  as  courts  of  nisi  prius,  in  others^ 
either  at  nisi  prius  or  in  banc.  They  may  have  an 
equity  as  well  as  a  common-law  jurisdiction,  and 
may  be  both  civil  and  criminal  courts,  The  systems 
of  the  various  states  are  widely  diiferent  in  these 
respects;  and  reference  must  be  had  to  the  articles 
on  the  different  states  for  an  explanation  of  the 
system  adopted  in  each.  The  term  is  unknown 
in  the  classifieiition  of  English  courts,  and  conveys 
a  different  idea  in  the  various  states  in  which  it  is 
adopted  as  the  designation  of  a  court  or  class  of 
courts,  although  the  constitution  of  such  courts,  in 
many  instances,  is  quite  analogous  to  that  of  tho 
English  courts  of  assize  and  nisi  prius. 

CIRCUITY  OF  ACTION.  Indirectly 
obtaining,  by  means  of  a  .subsequent  action, 
a  result  which  may  be  reached  in  an  action 
already  pending. 

This  is  particularly  obnoxious  to  the  law, 
as  tending  to  multiply  suits.  1  Term,  441:  4 
Cow.  N.  Y.  682. 

CIRCUMDUCTION.    In  Scotch  Law. 

A  closing  of  the  period  for  lodging  papers, 
or  doing  any  other  act  required  in  a  cause. 
Paterson,  Camp. 

CIRCUMSTANCES.  The  particulars 
which  accompany  an  act.  The  surroundings 
at  the  commission  of  an  act. 

The  facts  proved  are  either  possible  or  impossi- 
ble, ordinary  and  probable  or  extraordinary  and 
improbable,  recent  or  ancient;  they  may  have  hap*, 
pened  near  us,  or  afar  uflf ;  they  are  public  or  pri- 
vate, permanent  or  transitory,  clear  and  simple  or 
complicated;  they  are  always  accompanied  by  cir- 
cumstances wbit-h  more  or  less  influence  the  mind 
in  forming  a  judgment.  And  in  some  instances 
these  circumstances  assume  the  character  of  irre- 
sistible evidence :  where,  for  example,  a  woman  was 
found  dead  in  a  room,  with  every  mark  of  having 
met  with  a  violent  death,  the  presence  of  another 
person  at  the  scene  of  action  was  made  manifest 
by  the  bloody  mark  of  a  left  hand  visible  on  her 
ie/l  arm.  14  How.  St,  Tr.  1324.  These  points 
ought  to  be  carefully  examined,  in  order  to  form  a 
correct  opinion.  The  first  question  ought  to  be,  Is 
the  fact  possible?  If  so,  are  there  any  circum- 
stances which  render  it  impossible  ?  If  the  facts  are 
impossible,  the  witness  ought  not  to  be  credited. 
If,  for  eSample,  a  man  should  swear  that  he  saw 
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the  deceased  shoot  himself  with  his  own  pistol,  and, 
upon  an  examination  of  the  ball  which  killed  him, 
it  should  he  found  too  large  to  enter  into  tho  pistol, 
the  witness  ought  not  to  be  credited,  1  Starkic, 
Ev.  505;  or  if  one  should  swear  that  another  had 
been  guilty  of  an  impossible  crime. 

CIECTIMSTANTIBUS.     See  Tales. 

CIRCUMVENTION.  In  Scotch  Law. 

Any  act  of  fraud  whereby  a  person  is  reduced 
to  a  deed  by  decreet.  Tech.  Diet.  It  has  the 
8ame  sense  in  the  civil  law.  Dig.  ,50.  17.  49. 
155;  id.  12.  6.  6.  2;  id.  Al.  2.  34. 

CITACION.     In  Spanish  Law.      The 

order  of  a  legal  tribunal  directing  an  indl- 
Tidual  against  whom  a  suit  has  been  insti- 
tuted to  appear  and  defend  it  within  a  given 
time.  It  is  synonymous  with  the  term  em- 
plazamienio  in  the  old  Spanish  law,  and  the 
in  jus  vocaiio  of  the  Roman  law. 

CITATIO  AD  RBASSUMENDAM 
CAUSAM.  In  Civil  Law.  The  name 
of  a  citation,  which  issued  when  a  party 
died  pending  a,  suit,  against  the  heir  of  tho 
defendant,  or,  when  the  plaintiff  died,  for  the 
heir  of  the  plaintiff.  Our  bill  of  revivor  is 
probably  borrowed  from  this  proceeding. 

CITATION  (Lat.  ciiare,  to  call,  to  sum- 
mon). In  Practice.  A  writ  issued  out  cf 
a  court  of  competent  jurisdiction,  command- 
ing a  person  tneroin  named  to  appear  on  u, 
day  named  and  do  something  therein  men- 
tioned, or  show  cause  why  he  should  not. 
Proctor,  Pract. 

The  act  by  which  a  person  is  so  summoned 
or  cited. 

In  the  ecclesiastical  law,  the  citation  is  the  begin- 
ning and  foundation  of  tho  whole  caus;-,  and  is  said 
to  have  s!x  requisites,  namely:  tho  insertion  of  the 
name  of  tho  judge,  of  the  promovert,  of  tho  im- 
pugnant,  of  tho  cause  of  suit,  of  tho  place,  and 
of  tho  time  of  appearance  j  to  which  may  be  added 
the  affixing  the  seal  of  the  court,  and  the  name  of 
the  register  or  his  deputy.  1  Brown,  Civ.  Law, 
453,  454;  Ayliffe,  Parcrg.  xliii.  175;  Hall,  Adm. 
Pract.  5;  Merlin,  Rfip. 

The  process  issued  in  courts  of  probate  or 
surrogate's  courts.  It  is  usually  tho  original 
process  in  any  proceeding,  and  is  in  that  re- 
spect analogous  to  the  writ  of  capias  or  sum- 
mons at  Law,  and  the  subpoena  in  chancery. 

In  Scotch  Practice.  Tho  calling  of  a  party 
to  an  action  done  by  an  officer  of  the  court 
under  a  proper  warrant. 

Tho  sorvioo  of  a  writ  or  bill  of  summons. 
Paterson,  Comp. 

CITATION  OP  AUTHORITIES.    The 

production  of  or  reference  to  tho  text  of  acts 
of  legislatures,  treatises,  or  cases  of  similar 
nature  dotiJed  by  the  courts,  in  order  to  sup- 
port propositions  advanced. 

As  the  knowledge  of  the  law  is  to  a  great 
degree  a  knowledge  of  precedents,  it  follows 
that  there  m  ust  be  necessarily  a  f  .•equent  refer- 
ence to  these  preceding  decisions  to  obtain 
support  for  propositions  advanced  as  being 
statements  of  what  the  law  is.  Constant  refer- 
ence to  the  law  as  it  is  enacted  is,  of  course, 
necessary.     References  to  the  works  of  legal 


writers  are  also  desirable  for  elucidation  and 
explanation  of  doubtful  points  of  law. 

In  the  United  States,  the  laws  of  the  general 
government  are  generally  cited  by  their  date: 
as,  Act  of  Sept.  24,  1789,  g  35;  or.  Act  of 
1819,  c.  170,  3  Story,  U.  S.  Laws,  1722.  The 
same  practice  prevails  in  Pennsylvania,  and 
in  most  of  the  other  states,  when  the  date  of 
the  statute  is  important.  Otherwise,  in  most 
of  the  states,  reference  is  made  to  the  revised 
code  of  laws  or  the  official  publication  of  the 
laws:  as,  Va.  Rev.  Code,  c.  26;  N.  Y.  Rev. 
Stat.  4th  ed.  400.  Books  of  reports  and  text- 
books are  generally  cited  by  the  number  of 
the  volume  and  page :  as,  2  Washburn, 
Real  Prop.  350 ;  4  Penn.  St.  60.  Sometimes, 
however,  the  paragraphs  are  numbered,  and 
reference  is  made  to  the  paragraphs:  as, 
Story,  Bailm.  §  494;  Gould,  Plead,  c.  5,  ?  30. 

The  civilians  on  the  continent  of  Europe, 
in  referring  to  the  Institutes,  Code,  and  Pan- 
dects or  Digest,  usually  give  the  number,  not 
of  tho  book,  but  of  the  law,  and  tho  first  word 
of  the  title  to  which  it  belongs;  and,  as  there 
are  more  than  a  thousand  of  these,  it  is  no 
easy  task  for  one  not  thoroughly  acquainted 
with  those  collections  to  find  the  place  to 
which  reference  is  made.  The  American 
writers  generally  follow  tho  natural  mode  of 
reference,  by  putting  down  tho  name  of  the 
collection,  and  then  the  number  of  the  book, 
title,  law,  and  secticn.  For  example,  Inst. 
4.  15.  2.  signifies  Institutes,  book  4,  title  15, 
and  section  2;  Dig.  41.  9.  1.  3.  means  Digest, 
book  41,  title  9,  law  1,  section  3;  Dig.  pro 
dote,  or  ff  pro  dote,  signifies  section  3,  law  1, 
of  the  bock  and  title  of  the  Digest  or  Pan- 
dects entitlpd  •pro  dote.  It  is  proper  to  re- 
mark that  Dig.  and  ff  are  equivalent:  the 
former  signifies  Digest,  and  the  latter — ^which 
is  a  careless  mode  of  writing  the  Greek  letter 
IT,  tho  first  letter  of  the  word  itavSex''"- — signi- 
fies Pandects ;  and  the  Digest  and  Pandects 
arc  different  names  for  one  and  the  same 
thing.  Tho  Code  is  cited  in  the  same  way. 
The  Novels  are  cited  by  their  number,  with 
that  of  the  chapter  and  paragraph:  for  ex- 
ample, Nov.  185.  2.  4.  for  Novella  Jusiiniani 
185,  capite  2,  pararjrapho  4.  Novels  are  also 
quoted  by  the  Collation,  the  title,  chapter, 
and  paragraph,  as  follows:  In  Authentico, 
Collatione  1,  iitulo  1,  cap.  281.  The  Authen- 
tics  are  quoted  by  their  first  words,  after 
which  is  set  down  the  title  of  the  Code  under 
which  they  are  placed :  for  example,  Autlien- 
iiea,  cum  testator,  Codice  ad  lerjem  fascidiam. 
See  Mackeldy,  Civ.  Law,  §  65;  Domat,  Civ. 
Law,  Cush.  ed.  Index. 

In  view  of  the  diverse  and  distracting  modea  of 
citation  adopted  by  authors  (they  are  generally 
neither  methods  nor  systems),  the  editor  has  been 
induced  to  give  hero  the  outlines  of  the  system,  as 
well  as  a  list  of  citations  of  reports,  which  ho  has 
adopted  in  the  revision  of  the  present  edition  ol 
this  book.  The  difficulties  in  the  way  of  the  creation 
of  a  system  of  reference  lie  in  so  adjusting  it  as  to 
meet  the  needs  of  the  student  and  the  convenience 
of  practitioners,  both  of  which  require  fulness  of 
citation,  and,  at  the  same  time,  to  secure  such  com- 
pactness as  will  prevent  an  undue  increase  of  the 
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size  of  those  books  in  which,  from  their  nature, 
many  citations  must  be  made.  If  the  prineiplea 
here  suggested  should  be  found  to  be  easily  remem- 
bered, of  convenient  and  common  application,  and 
should  come  to  be  generally  applied,  or  if  they 
should  suggest  a  better  system  wbich  may  meet 
with  general  adoption,  a  great  saving  of  time  and 
perplexity  would  be  made,  much  to  the  relief  of 
those  who  cannot  well  spare  the  time,  or  who  lack 
the  experience,  needed  in  guessing  out  the  meaning 
of  the  ingenious  contractions  which  conceal  the 
authorities  mentioned  in  the  text-book:;,  aud  thus 
hinder  the  use  of  those  books  in  the  respect  in  which 
they  are  mainly  useful. 

Statutes  of  the  various  states  will  be  cited  by 
giving  the  number  of  the  volume  (where  there 
are  more  volumes  than  one),  the  naiue  of  the 
state  (using  the  common  geographical  abbrevia- 
tion), the  designation  of  the  code,  and  the  page 
where  the  statute  or  provision  in  consideration  is 
found :  thus,  1  N.  Y.  Rev.  Stat.  4th  ed.  63.  To 
this  it  is  desirable  to  add,  when  regard  for  space 
allows,  the  chapter  and  section  of  the  statute  re- 
ferred to. 

United  States  statutes,  and  statutes  of  the  states 
not  included  in  the  codified  collection  of  the  state, 
are  cited  as  statutes  of  the  year  ia  which  they  were 
enacted. 

English  statutes  are  referred  to  by  indicating  the 
year  of  the  reign  in  which  they  were  enacted,  the 
chapter  and  section  :  thus,  17  &  18  Vict.  c.  96,  §  2. 
2'ext-bookit  are  referred  to  by  giving  the  number 
of  the  volume  (where  there  are  more  volumes  than 
one),  the  name  of  the  author  in  full,  with  an  ab- 
breviatiun  of  the  title  of  the  work  sufficiently  ex- 
tended to  distinguish  it  from  other  works  by  the 
same  author  and  to  indicate  the  cla^s  of  subjects 
of  which  it  treats:  thus,  2  Story,  Const. 

Where  two  or  more  persons  have  written  a  book 
in  company,  the  full  naoie  which  stands  first  on  tho 
title-page,  and  the  initial  letter  of  the  following 
name  or  names,  are  given  :  thus,  Gale  &  W.  Easem. 
Reference  is  made  to  the  page  of  the^/'«/  edition, 
except  where  a  different  course  is  indicated.  Sections 
or  paragraphs,  when  numbered  from  tho  beginning 
of  the  book,  are  referred  to,  in  preference  to  pages. 
Where  an  edition  is  referred  to  which  has  been 
prepared  by  other  persons  than  tho  authors,  or 
where  an  edition  subsequent  to  the  first  is  referred 
to,  this  fact  is  indicated^  and  the  page,  section,  or 
paragraph  of  tho  edition  cited  is  given:  thus,  An- 
gell  &  A.  Corp.  L'lthrop  cd.  96;  Smith,  Lead.  Cus. 
5th  Hare  &  W.  ed.  17;i.  The  various  editions  of 
Blaokstone's  Commentaries,  however,  have  the  edit- 
or's name  in  full,  and  preceding  the  title  of  the 
book :  tbus,  Sharswood,  Blackst.  Comm.;  Coleridge, 
Blackst.  Comm. 

ReporU  of  the  Federal  courts  of  the  United  States, 
and  of  the  English,  Irish,  and  Scotch  courts,  arc 
cited  by  the  namei  of  tlie  reporters :  thus,  3  Craneh, 
96;  5  East,  241.  In  a  few  instances,  however,  com- 
mon usage  has  given  a  distinctive  namo  to  a  series; 
and  wherever  this  is  the  case  such  name  has  been 
adopted:  as,  Term;  C.  B.;  Exch. 

The  references  t » the  reports  of  the  circuit  courts 
of  the  United  States  have  C.  C.  added  to  tho  re- 
portoi*'s  name:  thus,  2  Sumn.  C.  C.  155;  and  there- 
ports  of  the  district  courts  are  distinguished  by  the 
addition  of  Dist.  Ct. :  thus,  Ware,  Dist.  Ct. 

Tho  reports  of  the  state  courts  are  cited  by  the 
name  of  the  state,  wherever  a  series  of  such  reports 
has  been  recognized  as  existing:  thus,  5  III.  63;  2L 
Ponn.  St.  96 ;  and  the  same  rule  applies  to  citations  of 
tho  reports  of  provincial  courts :  thus,  C  Low.  C.  167. 
Otherwise,  the  reporter's  name  is  used,  and  the 
name  of  the  state  added:  thus,  U  Pick.  Mass.  23. 
This  rule  extends  also  to  the  provincial  reports ;  and 
the  principle  is  applied  to  decisions  of  Scotch  and 
Irish  cases. 


Abbreviations  are  always  used  in  citing  repcirts,  a» 
follows:  Firat,  the  geographical  abbreviations  of 
the  names  uf  the  various  stales  aroused;  as,  Mass., 
Cal.,  Ga. ;  and  Ir.,  Sc,  and  Fr.  are  used  to  denote  re- 
spectively Irisb,  Scutch,  and  French  reports.  Second, 
the  first  syllable  of  the  reporter's  name  is  used:  as, 
Dev.  No.  C.  i  adding  the  initial  consnnant  or  con- 
sonants of  the  second,  in  case  it  begins  with  a  con- 
sonant :  as,  Tayl.  No.  C. ;  U.  Blackst.  In  a  very  few 
cases  it  may  be  necessary  to  add  another  sj'liublo 
of  the  name,  to  prevent  ambiguity  :  as,  Robins,  IIou. 
L. ;  Roberts,  Ilou.  L.  Where  the  name  is  a  mono- 
syllable, it  is  given  in  full:  as,  AVare;  East. 

Where  two  or  more  persons  arc  authors  of  the 
same  book  of  reports,  the  name  standing  first  on 
the  title-page  is  given,  and  the  initiiil  Utter  of  sub- 
sequent names:  a^,  Ad.  &>  E.;  using  the  second  name, 
however,  abbreviated,  or  even  in  full,  when  it  ia 
necessary  to  avoid  ambiguity:  as,  Drur.  &  Warr.; 
Brur.  &  Walsh;   Barnew.  &  Ad.;   Barnew.  &  Aid. 

Where  the  reports  are  of  decisions  in  courts  of 
peculiar  jurisdiction,  an  additional  abbreviation  in- 
diciites  the  fuet:  thus,  3  Paige,  Ch.  N.  Y.  87. 

A  few  instances  of  double  abbreviation  seem  de- 
sirable: as,  1  Wras.  Sannd.  85;  Mete.  Yelv.  43. 

The  following  list  is  believed  to  include  all  tho 
terms  made  use  of  in  thii*  book  in  the  citatiim  of  re- 
ports, and  is  intended  to  embrace  all  the  printed  re- 
ports. For  a  complete  list  of  reporters,  and  much 
valuable  information  relative  thereto,  see  IIepouts. 

Ahh.  Adm.     Abbott.  Admiralty. 

Ahh.  Pi:  JVl  Y.     Abbott,  New  York  Practice. 

Act.  Prize  Cns.     Acton,  Prize  Cases. 

Ad.  &  E.     Adolphus  and  Ellis. 

Add.  Eccl.     Addams,  Ecclesiastical, 

Add.  Penn.     Addison,  Pennsylvania. 

Aik.  Vt.     Aiken,  Vermont. 

A  I.     Ale3'n. 

Ala.     Alabama. 

Ala.  N.  s.     Alabama,  new  series. 

Aid.  Penn.     Alden,  Pennsylvania. 

Ale.  Reg.Cas.Ir.  Alcock,  Irish  Registration  Cases. 

Ale,  &  N.  Ir.     Alcock  and  Napier,  Irish. 

All.  Mana.     Allen,  Massachusetts. 

All.  New  Br.     Allen,  New  Brunswick. 

Am.  Law  Mag.     American  Law  Magazine. 

Am.  Jiir.     American  Jurist. 

Am.  Raiho.  Cue.     American  Railway  Cases. 

Ambl.  Ch.     Ambler,  Chancery. 

And.     Anderson. 

Andr.     Andrews. 

Anstr.     Anstruther,  Exchequer. 

Anth.  N.  y.     Anthon,  New  York. 

Ark.     Arkansas. 

Ar/d.  Just.  Sc.     Arkley,  Scotch  Justiciary. 

Armatr.  31.  t&  0.  Jr.  Armstrong,  Macartney  and 
Ogle,  Irish. 

Arn.     Arnold. 

Am.  &  H.  Rail.     Arnold  and  Hodges,  BaiL 

Anhm.  Penn.     Ashmead,  Pennsylvania. 

Atk.  Ch.     Atkyns,  Chancery. 

Rati.  So.  C.     Bailey,  South  Carolina. 

Rail.  Eq,  So.  C.     Bailey,  South  Carolina  Equity. 

Rnilf  Ct.  Cas.     Bail,  Court  Cases. 

Raldw.  C.  C.     Baldwin,  Circuit  Court. 

Rail  &  R.  Ch.  Ir.     Ball  and  Beatty,  Irish  Chan- 
cery. 
.    Rnrb.  N.  Y.     Barbour,  New  York. 

Rarb.  Ch.  S.  Y.     Barbour,  New  York  Chancery, 

Rarn,     Barnardiston. 

Ram.  Ch.     Barnardiston,  Chancery. 

Rarnea,     Barnes, 

Ramew.  &  Ad.     Barnewall  and  Adolphus. 

Rarnew.  &  Aid.     Barnewall  and  Alderson. 

Barnew.  &  C.     Barnewall  and  Cresswell. 

Rarr.  &  Am.  EL  Cos,  Barron  and  Arnold,  Eleo- 
tion  Cases. 
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Barr.  &  Amt,  Eh  Can.     Barron  and  AuBtin,  Elec- 
tion Gases. 

Bait.  Ir.     Batty,  Irish. 

Bay,  So.  G.     Bay,  South  Carolina. 

BeaaL  G/i.  N.  J.     Beasley,  New  Jersey  Chancery. 

Beatt.  Gfi.  Ir.     Beatty,  Irish  Chancery. 

Beav.  Holla.     Beavan,  Kolls. 

BeCf  Adm.     Bee,  Admiralty. 

Bell.     Bellewe. 

Bellf  Huh.  L.  Sc.     Bell,  House  of  Lords,  Scotch 


Bell,  Gr.  Gaa.     Bell,  Crown  Cases. 

Belt,  Suppl.  Vea.     Belt,  Supplement  to  Vesey. 

Bendi.     Bendloe,  or  New  Bcnloe. 

Benl.     Old  Benloe. 

Benl.  in  Ashe,     Benloe  in  Ashe. 

Belli,  in  Keilw.     Benloe  in  Keilwey. 

Bert.  Neic  Br.     Berton,  New  Brunswick. 

Bibb,  Ky,    Bibb,  Kentucky. 

Biiiyh,     Bingham. 

Bingh.  N.  c.     Bingham,  new  cases. 

Binn.  Penn.     Binney,  Pennsylvania. 

Black.     Black. 

Black/.  Ind.     Blackford,  Indinna. 

Blackh.  D.  &  0.  Ir.     Blackham,  Dundas    and 
iUsburne,  Irish. 

H.  Blackat.     Henry  Blackstone. 

W.  Btacknt.     Sir  William  Blackstone. 

Bland,  Ch.  Md.     Bland,  Chancery  Maryland. 

Blatchf.  G.  C.     Blatchford,  Circuit  Court. 

Btatchf,  &  H,  Adm.     Blatchfurd  and  Howland, 
Admiralty. 

BUgb,  Hon.  L.     Bligh,  House  of  Lords. 

Bligh,  Hon.  L.  n.  s,     Bligh,  House  of  Lords,  new 
series. 

Bloomf.  Gaa.  N.  J.  Bloomfield,  New  Jersey  Cases. 

Bos,  S  P.     Bosanquet  and  Puller. 

Bos.  &  P.  s.  R.     Bosanquet  and  Puller,  new  re- 
ports. 

Boiit.  Law  Rep.     Boston  Law  Reporter. 

Bosw.  N.  Y.     Bosworth,  New  York. 

Botl,  Settl.  Gas.     Bott,  Settlement  Cases. 

Brad/.  Star.  N.  Y.     Bradford,  New  York  Sur- 
rogate. 

Brayt.  Vi.     Bray  ton,  Vermont. 

Brev.  So.  C.     Brevard,  South  Carolina. 

J.  Bridgni.     Sir  J.  Bridgman. 

0.  Dridgm.     Sir  Orlando  Bridgman. 

Brightl.  Penn.     Brightly,  Pennsylvania. 

Brock.  G.  C.     Brockenbrough,  Circuit  Court. 

Brod.  (&  B.     Broderip  and  Bingham. 

Brooke.     Brooke. 

Broun,  Just.  Sc.     Broun,  Scotch  Justiciary. 

Brown,  Gh.     Brown,  Chancery. 

Brown,  Pari.  Gas.     Brown,  Parliamentary  Cases. 

Broione,  Penn.     Browne,  Pennsylvania. 

Broionl.     Brownlow. 

Brownl.  rf"  G.     Brownlow  and  Goldesborough. 

Bnice,  Sese.  Sc,     Bruce,  Scotch  Sessions. 

Buck,  Bank.     Buck,  Bankruptcy. 

Bulatr.     Bulstrodo. 

Bunb.  Esrch.     Bunbury,  Exchequer. 

Burn.   Wiac.     Burnett,  Wisconsin. 

Burr.,    Burrow. 

Burr.  Sett!.  Gaa.     Burrow,  Settlement  Cases. 

Bu»b.  No.  G.     Busbee,  North  Carolina. 

Bitab.  Eq.  No,  G.   Busbee,  North  Carolina  Equity. 

G.  B.     Common  Bench. 

G.  B.  N.  8.     Common  Bench,  new  series. 

Gainea,  N.  Y.     Caines,  New  York. 

Gainee,  Gaa.  N.  Y.     Cainea,  New  York  Cases, 

Gal.     California. 

Gold.     Caldecott. 

Caldia.  Settl.  Gaa.     Caldwell,  Settlement  Cases. 

Gall,  Va.    Call,  Virginia. 

Galtk.     Calthorp, 

Gam.  &  N.  No.  C     Cameron  and  Norwood,  North 
Carolina. 


Campb,     Campbell. 

Gar.  Gh.     Cary,  Chancery. 

Gar.  Lauo  Rep.     Carolina  Law  Repository. 

Carpm.  Pat.  Gaa,     Carpmael,  Patent  Cases. 

Garr.  H.&  A.  Mag.  Gaa.     Carrow,  Hamerton  and 
Allen,  Magistrate  Cases. 

Carr.  &  K.     Carrington  and  Kirwan. 

Garr.  &  31.     Carrington  and  Marshman. 

Carr.  &  P,     Carrington  and  Payne. 

Cart.     Carter. 

Garth,     Carthew. 

Gas.  temp.  Finch,     Cases  tempore  Pinch. 

Caa.  temp.  Hnrdw.     Cases  tempore  Hardwick. 

Gas.  temp.  Holt.     Cases  tempore  Holt. 

Gaa.  temp.  King,     Cases  tempore  King, 

Gaa.  temp.  Plunk.     Cases  tempore  Plunket. 

Gaa.  temp.  Sugd.     Cases  tempore  Sugden, 

Caa.  temp.  Talb.     Cases  tempore  Talbot. 

Gawl.     Cawley, 

Chanc.  Caa,     Cases  in  Chancery. 

Chandl.  Wiae,     Chandler,  Wisconsin. 

R.  M.  Gharlt.  Ga.     B.  M.  Charlton,  Georgia. 

T.  U.  P.  Gharlt.  Ga.     T.  U.  P,  Charlton,  Georgia. 

Chevea,  So.  G.     Cheves,  South  Carolina. 

Cheveii,  Eq,  So.  G.  Cheves,  South  Carolina  Equity. 

1).  Ghipm.  Vt.     D.  Chipman,  Vermont. 

N.  Ghipm.  Vt.     N.  Chipman,  Vermont, 

Ghitt.  Bail.     Chitty,  Bail, 

Choyce,  Gh.  Caa.     Choyce,  Chancery  Cases. 

Clark  &  F.  Hou,  L,     Clark  and  Pinelly,  Honse 
of  Lords. 

Clark  &  F,  Hou,  L,  N.  s.  Clark  and  Pinelly,  House 
of  Lords,  new  series. 

Clarke,  Ch,  N.  Y.     Clarke,  New  York  Chancery. 

Clayt.     Clayton. 

Cockb.  &  li.  El.  Gaa,     Cockburn  and  Kowe,EleC' 
tlon  Cases. 

Code,  N,  Y.     Code,  New  York. 

Code  Rep.     New  York  Code  Reporter. 

Coke.     Coke. 

Golem.  N.  Y.     Cffleman,  New  York. 

Golem.  &  C.N.  Y.    Coleman  and  Caines,  New  York. 

Col/.  Pari.  Caa.     Collea,  Cases  in  Parliament. 

Colly.  Gh.     CoUyer,  Chancery. 

Com.     Comyns. 

Comb.     Comberbaeh. 

Conn.     Connecticut. 

Conn.  &  L,  Ch,  Ir,     Connor  and  Lawson,  Irish 
Chancery. 

Const.  So.  C.     South  Carolina  Constitutional. 

Conat.  N.  s.  So.  C.     South  Carolina  Constitutiona}, 
new  series. 

Cook  &  A.  Ir.     Cook  and  Alcock,  Irish, 

Cooke,  Hist.  Gt.     Cooke,  District  Court. 

Coop.  Gaa.     Cooper,  Cases. 

Coop.  Ch.     Cooper,  Chancery. 

Gorb.  &  D.  El.  Gaa.     Corbett  and  Daniell,  Elec- 
tion Cases. 

Coio.  N.  Y.     Cowen,  New  York, 

Cowp.     Cowper. 

CojT,  Ch.     Cox,  Chancery. 

■Coar,  Gr.  Caa.     Cox,  Criminal  Casea. 

Cojce,  N,  J.     Coxe,  New  Jersey. 

Crabbe,  Diet.  Ct,     Crabbe,  District  Court, 

Cntig  &  P.  Ch.     Craig  and  Phillips,  Chancery, 

Craig.  S  S.  Hon.  L.  Sc,     Craigie  and  Stewart, 
House  of  Lords,  Scotch. 

Crqnch.     Cranch. 

Cranch,  G.  C.     Cranch,  Circuit  Court. 

Craw/.  &  D.  Caa,  Ir.     Crawford  and  Dix,  Irish 


Craw/.  <fc  B.  Abr.  Caa.  Ir,  Crawford  and  Dix, 
Abridged  Irish  Cases. 

Croke  Car.     Croke  Charles. 

Groke  EUz.     Croke  Elizabeth. 

Croke  .A/e.     Croke  James. 

Grompt.  db  J,  Ejcch,  Crompton  and  Jervie,  Ex- 
chequer. 
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Crompt.  &  >/.  Exch.     Crompton  and  Meeson,  Ex- 
chequer. 

Crumpt,  M.  &  R.  Exch.     Crompton,  Meeson  and 
Eosoue,  Exchequer. 

Curt.  C.  G.     Curtis,  Circuit  Court. 
Curt,  Eccl.     Curtis,  Ecclesiastical. 
Ciiiih.  Ma»a.     Gushing,  Massachusetts. 
Cash.  Ma89.  EL   Can.      Gushing,  Massachusetts 
Election  Cases. 
Dal.     Dalison. 

Dall.  Penn,     Dallas,  Pennsylvania. 
Da/r.  iS'e«a.  Sc.     Dalrymplo,  Scotch  Sessions. 
J)an.  Ky.     Dana,  Kentucky. 
Dan.  Eq.     Daniell,  Equity. 

Dnnna  &  L.  Gaa.     Danson  and  Loyd,  Mercantile 
Cases. 

Dav.  Dist.  Ct.     Daveis,  District  Court. 
Dao.  It.     Davies,  Irish. 
Diw.  &  M.     Davison  and  Merivale. 
Baijy  Conn.     Day,  Connecticut. 
Deac.  Bank.     Deacon,  Bankruptcy. 
Deac.  &  C.  Bank.     Deacon  and  Chitty,  Bank- 
ruptcy. 

Duane,  Eccl.     Deane,  Ecclesiastical. 
DearuL  Ci\  Cue.     Dearsly,  Crown  Cases. 
Dearnf.  &  B.  Or.  Caa,     Dearsly  and  Bell,  Crown 
Casus. 

Deas  &  A.  Seas.  Sc.     Deas  and  Anderson,  Scotch 
Sessions. 

De  Gex,  Bank.     De  Gex,  Bankruptcy. 
De  Gex,  F.  &  J.  Gh.     De  Gex,  Fisher  and  Jones, 
Chancery. 

De  Gex  &  J.  Ch.     De  Gex  and  Jones,  Chancery. 
De  Gex,  M.  &  G,  Gh.     De  Gex,  Macnaghten  and 
Gordon,  Chancery. 

De  Gex  &  S.  Ch.     De  Gex  and  Smale,  Chancery. 
Del.  El.  Gas.     Delane,  Election  Cases. 
Den.  Cr.  Gas.     Denison,  Crown  Cases. 
Den.  N.-  Y.     Dcnio,  New  York. 
Dea.  Eq.   So.  C.     Desaussure,    South,   Carolina 
Equity. 

Deu.  Ct.  CI.     Devereux,  Court  of  Claims. 
Dcv.  No.  C.     Devereux,  North  Carolina. 
Dev.  Eq.  No.  C.  Devereux,  North  Carolina  Equity. 
Dev.  (&  B.  No.  G.     Devereux  and  Battle,  North 
Carolina. 

Deo.   &  B.  Eq.  No.   C.     Devereux  and  Battle, 
North  Carolina  Equity. 

Dick.  Ch.     Dickens,  Chancery. 
Dirl.  Seas.  Sc.     Dirleton,  Scotch  Sessions. 
Doda,  Adm.     Dodsley,  Admiralty. 
Doiifjl.     Douglas. 

Dongl.  El.  Caa.     Douglas,  Election  Cases. 
Donyl.  Mich.     Douglass,  Michigan. 
D'HO,  Pcf,rl.  Gas.     Dow,  Cases  in  Parliament. 
Doio  &  C.  Hon.  L.      Dow  and  Clark,  House  of 
Lords. 

Dotal.  Bail.     Dowling,  Bail. 
Doicl.  N.  s.  Bail.     Dowling,  Bail,  new  series. 
Doirl.  &  L,     Dowling  and  Lowndes. 
Dowl,  &  R.     Dowling  and  Ryland. 
Dowl.  &  R.  Mag,  Caa.     Dowling  and  Ryland, 
Magistrate  Cases. 

Drewr.  Ck.     Drewry,  Chancery. 
Drewr.  &  S.  Gh.     Drewry  and  Smale,  Chancery. 
Drnr.  Gh.  Ir.     Drury,  Irish  Chancery, 
Dnir.  &  Walah,  Ch.  ir.     Drury  and  Walsh,  Irish 
Cbaneery. 

Dnir.  &  Warr.  Ch.  Ir.     Drury  and  Warren,  Irish 
Chancery. 
Du.  N.  Y.     Duer,  New  York, 
Dudl.  Ga.     Dudley,  Georgia. 
Dndl.  So.  C.     Dudley,  South  Carolina. 
Dudl.  Eq.  So.  C.   Dudley,  South  Carolina  Equity. 
Dnr.  Seas.  So.     Durie,  Scotch  Sessiona. 
Dutch.  N.  J.    Dutcher,  New  Jersey. 
Dy.     Dyer. 
EagL     Eagle. 


Eagl.  &  Y.  Caa.     Eagle  and  Younge,  Gases. 
EuH.     East. 

Ed.  Ch,     Eden,  Ckancery. 
Ed.  Siippl.  Ves.    Eden,  Supplement  to  Vesey. 
Edg.  Seaa.  Sc     Edgar,  Scotch  Scssions- 
Edw.  Adm.     Edwards,  Admiralty. 
Edw.  Gh,  N.  Y.     Edwards,  New  York  Chancery. 
Eleh.  Seaa.  Sc.     Elehie,  Scotch  Sessions, 
EU.  iSc  B.     Ellis  and  Blackburn. 
Ell.  B.  &  E,     Ellis,  Blackburn  and  Ellis. 
Ed.  B.  &  S.     Ellis,  Best  and  Smith. 
Ell.  &  E.     Ellis  and  EUi?. 
Eng.  L.  &  Eq.     English  Law  and  Equity. 
Eq.  Caa.  Abr.     Equity  Cases,  Abridged. 
Eap.     Espinasse. 
Exch.     Exchequer. 

Fac.  Adv.  Sees.  Sc.    Faculty  of  Advocates,  Scotch 
Sessions. 

Fale.  Sees.  Sc.     Falconer,  Scotch  Sessions. 
Falc.  &  F.  El.  Caa.      Falconer  and  Fltzherhert, 
Election  Cases. 
Ferg.  Cons.  Sc.     Ferguson,  Scotch  Consistory, 
Finch,  Ch.     Finch,  Chancery. 
Fitzg.     Fitzgibbon. 
Fla.     Florida. 

Flan.  &  K.  Rolla  Ir,     Flanagan  and  Kelly,  Irish 
Kolls. 

FoL  Gas.     Foley,  Cases, 

Fonbl,   Bank.   Caa.      Fonblanque,    Bankruptcy 
Cases. 

Forbea,  Seaa.  Sc.     Forbes,  Scotch  Sessions. 

Forr.  Exch.     Forrest,  Exchequer. 

Fort.     Fortesque. 

Foat.  Cr.  Gas,     Foster,  Crown  Cases. 

Font.  <&  F.  Cr.  Caa.     Foster  and  Finlason,  Crown 
Cases. 

Fount.  Seaa.  Sc.     Fountafinhall,  Scotch  Sessions, 

Fox  &  S.  Ir.     Fox  and  Smith,  Irish. 

Fraa.  El.  Caa.     Eraser,  Election  Gases. 

Freem.     Freeman. 

Freem.  Gh.     Freeman,  Chancery. 

Freem.  Ch.  Miaa,  Freeman,  Mississippi  Chancery. 

Fy/e  &  R.  Caa.     Fyfe  and  Rettie,  Cases. 

Ga.     Georgia. 

Ga.  Dec.     Georgia  Decisions. 

Gale,  Exch.     Gale,  Exchequer. 

Gale  dt  D,     Gale  and  Davison. 

Gall.  C.  G,     Gallieon,  Circuit  Court. 

Giff.  Ch.     Gififard,  Chancery. 

Gilh.     Gilbert. 

Gilb.  Eq.     Gilbert,  Equity. 

Gill,  Md.     Gill,  Maryland. 

Gill  &  J.  Md.     Gill  and  Johnson,  Maryland. 

Gilm.  Vtf.     Gilmer,  Virginia. 

Gilm.&F.Seaa.  Sc.  Gilmourand  Falconer,  Scotch 
Sessions. 

Gilp.  Diat.  Ct.     Gilpin,  District  Court. 

Glanv.  El.  Caa.     GlanviUe,  Election  Cases. 

Glasae.  Ir.     Glastcock,  Irish. 

Godb.     Godbolt. 

Gosf.  Sc.     Gosford,  Scotch. 

Gouldab.     Gouldsborough. 

Goio.     Gow. 

Grant,  Caa.  Penn.     Grant,  Pennsylvania  Cases, 

Grant,  Ch.  Upp,  C.    Grant,  Upper  Canada  Chan- 
cery. 

Graft,  Va.     Grattan,  Virginia. 

Gray,  Maaa.     Gray,  Massachusetts. 

Green,  N.  J.     Green,  New  Jersey. 

Green,  Ch.  N.  J.     Green,  New  Jersey  Chancery. 

Greene,  Iowa.     Greene,  Iowa. 

Gwill.  Caa.     Gwillim,  Cases. 

Hadd.  Seaa.  Sc.     Haddington,  Scotch  Sessions, 

I^ngg.  Adm.     Haggard,  Admiralty. 

ffagg.  Cons.     Haggard,  Consistory. 

Ilagg.  Eccl.     Haggard,  Ecclesiastical. 

Mailed,  Seaa.  Sc.     Hailes,  Scotch  Sessions. 

Hall,  Law  Journ.     Hall,  Law  Journal. 


CITATION  OP  AUTHORITIES        272        CITATION  OF  AUTHORITIES 


Hall,  N.  Y.     Hall,  New  York. 

Hall  &  T.  Ch.     Hall  and  Twells,  Chancery. 

Halst.  N.  J.     Halsted,  New  Jersey. 

Halat.  Ch.  N.  J.     Halsted,  New  Jersey  Chancery. 

Ham.  A.  &  0.  Mag.  Can.  Hamerton,  Allen  and 
Otter,  Magistrate  Cases. 

Hand.  Ohio.     Handy,  Ohio. 

Haum.     Hanmer. 

Harcr.  Sese.  So.     Harcrease,  Scotch  Sessions. 

Hard.  Ki/.     Hardin,  Kentucky. 

Hardr.     Hardres. 

Hare,  Ch.     Hare,  Chancery., 

Harp.  So.  C.     Harper,  South  Carolina. 

Harp.  Eq.  So.  G.  Harper,  South  Carolina  Equity. 

Harr.  Bel.     Harrington,  Delaware. 

Harr.  Ch.  Mich.  Harrington,  Michigan  Chan- 
cery. 

'Harr.  N.  J.    Harrison,  New  Jersey. 

Harr,  &  0.  ild.     Harris  and  Gill,  Maryland. 

Harr.  &  J.  Md.     Harris  and  Johnson,  Maryland. 

Harr.  &  il'H.  Md.  Harris  and  M'Henry,  Mary- 
land. 

Harr.  &  W.     Harrison  and  Wollaston. 

Hamuli.     Hawaii. 

Hawks,  No.  C.     Hawks,  North  Carolina. 

Hayea,  Exeh.  Ir.     Hayes,  Irish  Exchequer. 

Haifes  t&  J.  Exch.  Ir.  H.ayes  and  Jones,  Irish 
Exchequer. 

Hayw.  No.  C.     Haywood,  North  Carolina. 

Haifio.  Temi.     Haywood,  Tennessee. 

Head,  Tenii.     Head,  Tennessee. 

Hempst.  C.  C.     Hempstead,  Circuit  Court. 

Hen.  &  M.  Va.     Hcning  and  Munford,  Virginia. 

Hetl.     Hetley. 

Hill,  N.  Y.     Hill,  New  York. 

Hill,  So.  a     Hill,  South  Carolina. 

Hill,  Ch.  So.  C.     Hill,  South  Carolina  Chancery. 

Hill,  Tcnn.     Hill,  Tennessee. 

Hill  &  D.  N.  Y.     Hill  and  Denio.  New  York. 

Hilt.  N.  Y.     Hilton,  New  York. 

Hob.     Hobart. 

Hoffm.  Ch.  N.  Y.  Hoffman,  New  York  Chancery. 

Hog.  Rolls  Ir.  •  Hogan,  Irish  KoUs. 

Holt.     Holt. 

Holt,  N.  P.     Holt,  Nisi  Prius. 

Home,  Seas.  So.     Home,  Scotch  Sessions. 

Hopk.  Ch.  N.  Y.     Hopkins,  New  York  Chancery. 

Hopk.  Adm.     Hopkinson,  Admiralty. 

Horn  &  H.  Exch.  Hi)rn  and  Hurlstone,  Exchequer. 

Hon.  L.  Gas.     House  of  Lords  Gases. 

Hov.Snppl.  Ves.  Hovenden,  Supplement  to  Vesey, 

HoiD.     Howard. 

How.  Gas.  N.  Y.     Howard,  New  York  Cases. 

How.  Pop.  Gas.  Ir.     Howard,  Irish  Popery  Gases. 

How.  Pr.  N.  Y.     Howard,  New  York  Practice. 

How.  St.  Tr.     Howell,  State  Trials. 

Huds.  &  B.  Ir.     Hudson  and  Brooke,  Irish. 

Hughes,  Ky.     Hughes,  Kentucky. 

Hnme,  Sess.  Sc.     Hume,  Scotch  Sessions. 

Humph'r.  Tcnn.     Humphreys,  Tennessee. 

Hutt.     Hutton. 

III.     Illinois, 

Ind.     Indiana. 

Iowa.     Iowa. 

Ir.  Ch.     Irish  Chancery. 

Ir.  Ch.  ^.  s.     Irish  Chancery,  new  series. 

Ir.  Law.     Irish  Law. 

Ir.  Law.  K.  s.     Irish  Law,  new  series. 

Ired.  No.  C.     Iredell,  North  Carolina. 

Ired.  Eq.  No.  C.     Iredell,  North  Carolina  Equity. 

Irv.  Just.  Sc.     Irvine,  Scotch  Justiciary. 

Jac.  Ch.     Jacob,  Chancery. 

•Too.  *  W.  Ch.     Jacob  and  Walker,  Chnnoery. 

Jebb,  Gr.  Gas.  Ir.     Jebb,  Irish  Crown  Cases. 

Jebb  &  B.  Ir.     Jebb  and  Bourke,  Irish. 

Jebb  &  S.  Ir.     Jebb  and  Symes,  Irish. 

Jeff.  Va.     Jefferson,  Virginia. 

Jenk.  Exch.    Jenkins,  Exchequer. 


Johns.  N.  Y.     Johnson,  New  York. 

Johns.  Gas.  N.  Y.     Johnson,  New  York  Cases. 

Johns.  Ch.  N.  Y.    Johnson,  New  York  Chancery, 

Johns.  Ch.     Johnson,  Chancery. 

Johns. & H.  Ch.  Johnson  and  Hemming,  Chancery. 

Jones,  No.  G.     Jones,  North  Carolina. 

T.  Jones.     T.  Jones. 
W.  Jones.     W.  Jones. 

Jones,  Vpp.  C.     Jones,  Upper  Canada. 

Jones,  Eq.  No.  C.   Jones,  North  Carolina  Equity, 

Jones,  Exch.  Ir.     Jones,  Irish  Exchequer. 

Jones  &  G.  Exch.  Ir. .   Jones  and    Carey,  Irish 
Exchequer. 

Jones  &  L.  Ch.  Ir.    Jones  and  Latouche,  Irish 
Chancery. 

t/ur.     Jurist. 

Jnr.  N.  s.     .Jurist,  new  series. 

K.  B.  Upp.  C.     King's  Bench,  Upper  Canada. 

K.  B.  0.  s.   Upp.  C.     King's  Bench,  old  series, 
Upper  Canada. 

Karnes,  Dec.  Sc.     Karnes,  Scotch  Becisions. 

Karnes,   Bern.   Dec.   Sc.       Karnes,    Kemarkable 
Scotch  Decisions. 

Komes,  Set.  Dec.  Sc.     Karnes,  Select  Scotch  De- 
cisions. 

Kay,  Ch.     Kay,  Chancery. 

Kny  &  J.  Ch.     Kay  and  Johnson,  Chancery. 

Keane  &  G.  Reg.  Gas.    Keane  and  Grant,  Kegifl- 
tration  Cases. 

Kebl.     Keble. 

Keen,  Rolls.     Keen,  Eolls. 

Keilw.     Keilwey. 

Kel.    Kelynge. 

Kel.  Gh.     Kelynge,  Chancery. 

Ld.  Keny.     Lord  Kenyon. 

Kilk.  Sc.     Kilkerran,  Scotch. 

Kirb.  Conn.     Kirby,  Connecticut. 

Knapp,  Piio.  Conn,     Knapp,  Privy  Council. 

Knopp  &  0.  El.  Gas.     Knapp  and  Ombler,  Elec- 
tion Cases. 

Ky.     Kentucky. 

Ky.  Dec.     Kentucky  Decisions. 

La.     Louisiana. 

La.  Ann.     Louisiana  Annual. 

Lai.  Suppl.  Hill  &  D.  N.  Y.     Lalor,  Supplement 
to  Hill  and  Denio,  New  York. 

Lane,  Exch.     Lane,  Exchequer. 

Lans.  N.  Y.  Cos.     Lansing,  New  York  Cases. 

Latch.     Latch. 

Law  Journ.     Law  Journal. 

Law  Mag.     Law  Magazine. 

Law  Rer.  Ir.     Irish  I,aw  Ilecorder. 

Law  Rev.     Law  Review. 

Law  Times.     Law  Times. 

Leach,  Gr.  Gas.     Leach,  Crown  Cases. 

Lee,  Cons:     Lee,  Consistory. 

Leg.  Obs.     Legal  Observer. 

Leg.  Int.     Legal  Intelligencer. 

Leigh,  Va.     Leigh,  Virginia. 

Leigh  &  C.  Cr.  Gas.  Leigh  and  Cave,  Crown  Cases. 

Leon.     Leonard. 

Lev.     Levinz. 

Lew.  Cr.  Cos.    Lewin,  Crown  Cases. 

Ley.     Ley. 

Lill.     Lilly. 

Lift.     Littleton. 

Litt.  Ky.     Littell,  Kentucky. 

Liu.  Sel.  Gas.  Kij.   Littell,  Select  Cases,  Kentucky. 

Lloyd  &  W.  Cas.    Lloyd  and  Welsby,  Commer- 
cial Cases. 

Lofft,    Lofft. 

Longf.  &  T.  Exch.  Ir.     Longfield  and  Townsend, 
Irish  Exchequer. 

Low.  C.     Lower  Canada. 

Lowndes  *  M.  Bail.    Lowndes  and  Maxwell.  Bail. 

Lowndes,  M.  &  P.  Bail.     Lowndes,  Maxwell  and 
Pollock,  Bail. 

Lud.  El.  Cas.    Luder,  Election  Cases. 
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Luml.  Cas.     Luraley,  Gases. 

Lneh.  Adia.     Lushington,  Admiralty. 

Lutw.     Lutwyohe. 

Lutw.  Reg.  Can.     Lutwyche,  Registration  Oases. 

JPGlel.  Ejcch.     M'Cleland,  Exchequer. 

JiPCtel.  &  Y.  Exch.   M'Clelund  and  Younge,  Ex- 
chequer, 

M'Gord,  So.  C,     M'Cord,  South  Carolina. 
JfCtii'df  Eq.  So.  C.  M'Cord,  Goutb  Caroliua  Equity. 

M'Mnlt.  So.  C.     M'Mullan,  South  Carolina. 

M'UalL  Eq.  So.  a     M'Mullan,  South  Carolina 
Equity. 

Mac  Fnrl.  Sc.     Mac  Farlane,  Scotch, 

3Iaci,  &  R.  H'iu.  L.  Sc.     Maclean  and  Hobinson; 
House  of  Lords,  Scotch. 

3Incn.  Ca9.     Macnaghten,  Cases  in  the  Court  of 
Nizamut  Adawlut. 

Macn.  &  G.  Ch.     Macnaghten  and  Gordon,  Chan- 
cery. 

Macq.  Hou.  L,  Sc.     Macqueen,  House  of  Lords, 
Scotch. 

Macr.  Pat,  Gas.     Macrory,  Patent  Cases. 

Madd.  Ch.     Maddock,  Chancery. 

Mann.  &  G.     Manning  and  Q-ranger. 

Mann.  &  li.     Manning  and  Ryland. 

Mann.  &  R.  Mag.  Gaa.     Manning  and  Ryland, 
Ma;;istrate  Cases" 

JIarch.     March. 

Marr.  Adin.     Marriott,  Admiralty. 

Marsh,     Marshall. 

A.  K,  Marish.  Ky.     A.  K.  Marshall,  Kentucky. 

J.  J.  Marsh.  Ky.    J.  J.  Marshall,  Kentucky. 

3Iart,  No.  C.     Martin,  North  Carolina. 

Mart.  La.     Martin,  Louisiana. 

Mart.  N.  s.  La.     Martin,  Louisiana,  new  series. 

MarU  &    Y.   Tenn,      Martin  and  Yerger,  Ten- 


Maa.  G.  G.     Mason,  Circuit  Court. 

Mass.     Massachusetts, 

Maule  &  S,     Maule  and  Selwyn. 

McAll,  G.  G.     McAllister,  Circuit  Court. 

McLean,  G.  G.     McLean,  Circuit  Court. 

3/d.     Maryland. 

Md.  Ch.  Dec.     Maryland  Chancery  Decisions. 

3fe.     Maine. 

Mees,  &  W.  Exch.  Meeson  and  Welsby,  Exchequer. 

Mu'vjn,  Tenn.     Meij^s,  Tennessee. 

Mer.  Ch.     Merivale.  Chancery. 

Mete.  Mass.    Metcalfe,  Massachusetts, 

Mete.  Ktf.    Metcalf,  Kentucky. 

Mich.     M  ichigan . 

Mldd.  Sin.     Middlesex  Sittings. 

Miles,  Penn.     Miles,  Pennsylvania. 

Milm.  Eccl.  h:     Milward,  Irish  Ecclesiastical. 

Minn.     Minnesota. 

Miss,     Mississippi. 

Mo.     Missouri. 

Mod.     Modern. 

MoL  G'is.     Molyneux,  Cases. 

Moll.  C'l.  Tr.     Molloy,  Irish  Chancery, 

Monr.  Act.  Cane.     Monro,  Acta  Cancellaria, 

B.  Monr.  Ky.     B.  Monroe,  Kentucky. 

T.  B.  Mnnr.  Ki/.     T.  B.  Monroe,  Kentucky. 

Mont.  Bank.     Montagu,  Bankruptcy. 

Mont.  &  A.  Bank,     Montagu  and  Ayrton,  Bank- 
ruptcy. 

Mont,  ib  B.  Bank,     Montagu  and  Bligh,  Bank- 
ruptcy. 

Mont.  &  G.  Bank.     Montagu  and  Chitty,  Bank- 
ruptcy. 

Mnnt.  D.  &  De  G.  Bank.     Montagu^  Deacon  and 
De  Gex,  Bankruptcy. 

Mnnt.  &  M.  Bank.      Montagu  and  Maoarthur, 
Bankruptcy. 

Moodf  Cr.  Gaa.     Moody,  Crown  Cases. 

Mood  &  M.     Moody  and  Malkin. 

Mood,  &  R,     Moody  and  Robinson. 

F.  Moore,     F.  Moore. 
Vol.  I.— is 


J.  B.  Moore,     J.  B.  Moore. 

Moore,  Priv.  Coun.     Moore,  Privy  Council. 

Moore,  Ind.  App,     Moore,  India  Appeals. 

Moore  &  P.     Moore  and  Payne. 

Moore  &  S.     Moore  and  Scott. 

Morr,  Iowa.     Morris,  Iowa. 

Mosel.  Ch.     Mosely,  Chancery. 

Munf.  Va.     Munford,  Virginia. 

Murph.  No.  C.     Murphy,  North  Carolina. 

Murph.  &  H.  Exch,  Murphey  and  Hurlstone, 
Exchequer. 

Murr,  Sc,     Murray,  Scotch. 

Mylne  &  C.  Gh.     Mylne  and  Craig,  Chancery. 

Mylne  &  K,  Gh.     Mylne  and  Keen,  Chancery, 

N.  H.     New  Hampshire. 

N.  Y.     New  York. 

Nels.  Ch.     Kelson,  Chancery. 

Neo.  &  M.     Nevile  and  Manning. 

Nev,  &  M.  Mag,  Gaa,  Nevile  and  Manning, 
Magistrate  Cases. 

Ne&.  &  P.     Nevile  and  Perry. 

Neo.  &  P,  Mag.  Caa.  Nevile  and  Perry,  Magis- 
trate Cases. 

New  Br.     New  Brunswick. 

Newh.  Adm.     Newberry,  Admiralty. 

No.  C.     North  Carolina. 

Not.  Settl.  Gas.     Nolan,  Settlement  Cases. 

Nott  &  M'C,  So,  C.  Nott  and  M'Cord,  South 
Carolina. 

Nov.  Sc.    Nova  Scotia. 

Noy.     Noy. 

Ohio,     Ohio. 

Ohio  St.      Ohio  State. 

Olc.  Dist.  Ct.     Olcott,  District  Court. 

Ov.  Tenn.     Overton,  Tennessee. 

Ow.     Owen. 

Paige,  Ch.  N.  Y.     Paige,  New  York  Chancery. 

Paine,  C.  C.     Paine,  Circuit  Court. 

Palm.     Palmer. 

Park.  Gr,  Caa.  N.  Y.  Parker,  New  York  Criminal 
Cases. 

Park.  Exch.     Parker,  Exchequer. 

Para.  Eq.  Caa,  Penn.  Parsons,  Pennsylvania 
Equity  Cases. 

Pat.  Hou.  L.  Sc.     Paton,  House  of  Lords,  Scotch. 

Patt.  &  H.  Va.     Patton  and  Heath,  Virginia. 

Peake.     Peake. 

Peakc,  Add.  Caa.     Peake,  Additional  Cases. 

Pearce,  Gr.  Gaa.     Pearee,  Crown  Cases. 

Peck,  Tenn.     Peck,  Tennessee. 

Peckw.  El.  Gaa.     Peckwell,  Election  Cases. 

Penn.  N.  J.     Pennington,  New  Jersey. 

Penn.     Penn  sy  I  vania. 

Penn.  St.     Pennsylvania  State. 

Penn.  Law  Journ.     Pennsylvania  Law  Journal. 

Perr,  Or.  Gas.     Perry,  Oriental  Cases, 

Perr,  &  D.     Perry  and  Davison. 

Perr.  &  K,  El.  Caa,  Perry  and  Knapp,  Election 
Cases. 

Pet.     Peters. 

Pet.  Adm.     Peters,  Admiralty. 

Pet.  G.  C.     Peters,  Circuit  Court. 

Phill.  Ch.     Phillips,  Chancery. 

Phill.  Eccl.     Phillimore,  Ecclesiastical. 

Pi<;k.  Maj>8.     Pickering,  Massachusetts. 

Pig.  &  R.  Reg.  Gas,  Pigott  and  Rodwell,  Regis- 
tration Cases. 

Plowd,     Plowden, 

Poll.     PoUexfcn. 

Poph,     Popham. 

Pow.  R.  &  D.  EL  Caa,  Power,  P.odwcll  and 
Dew,  Election  Cases. 

Pract.  Reg,     Practical  Register. 

Prat.  Gas.     Prater,  Cases. 

Prec.  Ghanc,     Precedents  in  Chanoery. 

Prer,  Court,     Prerogative  Court. 

Price,  Exch.     Price,  Exchequer. 

Q.  B,     Queen's  Bench. 
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0.  B.  TJpp.  G.     Queen's  Bench,  Upper  Canada. 
Qumo.  Mats.     Quincy,  Massachusetts. 

H.  I.     Rhode  Island. 

BailiB.  &  Can.  Caa.     Railway  and  Canal  Cases. 

Sand.  Ya.     Randolph,  Virginia. 

Bawle,  Perm.     Rawle,  Pennsylvania. 

Ld.  Raym.     Lord  Raymond. 
T.  Raym.     T.  Raymond. 

Rayii.  Cas.     Rayner,  Cases. 

Rep.  temp.  HolU     Reports  tempore  Holt. 

RicCf  So.  G.     Rice,  South  Carolina. 

Rice,  Eq.  So.  C.     Rice,  South  Carolina  Equity. 

Rich.  So.  G.     Richardson,  South  Carolina. 

Rich.  Eq.  So.   C.      Richardson,  South  Carolina 
Equity. 

Ridgw.  App.  Ir.    Ridgeway,  Irish  Appeal  Cases. 

Ril.  So.  G.     Riley,  South  Carolina. 

Ril.  Gh.  So.  G.     Riley,  South  Carolina  Chancery. 

C.  Rob.  Adm.     C.  Robinson,  Admiralty. 
W.  Rob.  Adm,     W.  Robinson,  Admiralty. 

Rob.  Eccl.     Robertson,  Ecclesiastical. 

Rob.  La.     Robinson,  Louisiana. 

Rob.  Va.     Robinson,  Virginia. 

Rob.  Pr.   Vpp.   G.      Robinson,   Upper  Canada 
Practice. 

Rob.  Pr.  Gas.  tXpp.  G.     Robinson,  Upper  Canada 
Practice  Cases. 

Rohb,  Pat.  Gas.     Robb,  Patent  Cases. 

Roberts.  Hou.  L.  Se.     Robertson,  House  of  Lords, 
Scotch. 

Robins.  Hou.  L.  Sc.    Robinson,  House  of  Lords, 
Scotch. 

Rog.  N.  T.    Rogers,  New  York. 

Rolle.     RoUe. 

Root,  Gonii.     Root,  Connecticut. 

Rose,  Bank.     Rose,  Bankruptcy. 

Rowe,  Gas.     Rowo,  Cases. 

Ritss.  Gh.     Russell,  Chancery'. 

Russ.  &  M.  Gh.     Russell  and  Mylne,  Chancery. 

Rnss.  &  R,  Gr.  Gas.     Russell  and  Ryan,  Crown 
Cases. 

By.  &  M.     Ryan  and  Moody. 

Salk.     Salkeld. 

Sand/.  N.  Y.     Sandford,  New  York. 

Saund.     Saunders. 

Saimd.  Bail.     Saunders,  Bail. 

Saund.  d!  G.  Bail.     Saunders  and  Cole,  Bail. 

Sausse  &  S,  Bolls  Ir.      Sausse  and  Scully,  Irish 
Bolls. 

Sao.     Siivile. 

Saxt.  Gh.  N.  J.      Saxton,  New  Jersey  Chancery. 

Say.     Sayer. 

Schoales  &  L.  Oh.  Ir.    Schoales  and  Lefroy,  Irish 
Chancery. 

Scott.    Scott. 

Scott,  N.  R.     Scott,  new  reports. 

Scott.  Jur.  Sc.     Scottish  Jurist. 

Searlc  &  S.  Prob.     Searle  and  Smith,  Probate 
and  Divorce. 

Sel.  Gh.  Gas.    Select  Chancery  Cases. 

Serg.  &  B.  Penn.     Sergeant  and  Rawle,  Pennsyl- 
vania. 

Sess.  Gas.     Sessions  Cases. 

Sess.  G'la.  Sc.     Scotch  Sessions  Cases. 

Sess.  Gas.  s.  s.  Sc.    Scotch  Sessions  Cases,  new 
series. 

Seltl.  Gas.     Settlement  Cases. 

Shnw,  Hou,  L.  Sc.    Shaw,  House  of  Lords,  Scotch. 

Shaw,  Just.  Sc.     Shaw,  Scotch  Justiciary. 

Shaw,  Teind  Sc,     Shaw,  Scotch  Teind. 

Shaio  &  M.  Hou,  L.  Sc,    Shaw  and  Murray,  House 
of  Lords,  Scotch. 

Shaw,  W,  &  S.  Hou.  L.  Sc.    Shaw,  Wilson  and 
Shaw,  House  of  Lords,  Scotch. 

Show.    Shower. 

Show.  Pari.  Gat,    Shower,  Parliament  Cases. 

Sid,    Siderfin. 

Sim,  Gh,    Simons,  Chancery. 


Sim,  N.  s.  Gh,    Simons,  Chancery,  new  series. 

Sim.  &  S,  Gh,     Simons  and  Stuart,  Chancery. 

Skinn.     Skinner. 

Smale  <{'  G.  Gh,    Smale  and  Giffard,  Chancery. 

Smedet  &  M.  Gh,  Mitt,  Smedes  and  Marehall) 
Mississippi  Chancery. 

Smith,     Smith. 

Smith,  Ind,     Smith,  Indiana. 

E,  D,  Smith,  N,  Y,     E.  D.  Smith,  New  York. 

Smith  *  B,  Ir.     Smith  and  Batty,  Irish. 

Smyihe,  Ir,     Smythe,  Irish. 

Sliced,  Tenn,     Sneed,  Tennessee. 

South.  N.  J.     Southard,  New  Jersey. 

Speers,  So.  C.     Speers,  South  Carolina. 

Speert,  Eq.  .So.  C.  Speers,  South  Carolin* 
Equity. 

Spenc,  N,  J,     Spencer,  New  Jersey. 

Spinke,  Eccl.     Spinks,  Ecclesiastical. 

Spott,  Bank,  Gas,  Spottiswoode,  Bankruptcjr 
Cases. 

Sprague,  Dec,  Dist,  Gt.  Sprague,  Becisions  Dis- 
trict Court. 

Stair,  Sess.  Sc.     Stair,  Scotch  Sessions. 

Star  Chamb.  Gas.     Star  Chamber  Cases. 

Stark.     Starkie. 

St.  Tr.     State  Trials. 

Stew.  Adm.  Low.  G,  Stewart,  Admiralty  Lower 
Canada. 

Stoekt,  Gh,  N,  J,  Stockton,  New  Jersey  Chan- 
cery. 

Star,  G,  G.     Story,  Circuit  Court. 

Strange,     Strange. 

Strange,  East  Ind,     Strange,  East  India. 

Strobh.  So,  G.     Strobhart,  South  Carolina. 

Strobh.  Eq.  So.  G.  Strobhart,  South  Carolina 
Equity. 

Stu.  Low.  G.     Stuart,  Lower  Canada. 

Style.     Style. 

Sumn.  G.  G.     Sumner,  Circuit  Court. 

Swab.  Adm.     Swabey,  Admiralty. 

Swab.  &  T.  Prob.    Swabey  and  Trittram,  Probate. 

Swan,  Tenn.     Swan,  Tennessee. 

Swanat.  Gh.     Swanston,  Chancery. 

Swint.  Just.  Se.     Swinton,  Scotch  Justiciary, 

Syme,  Just.  Sc.     Syme,  Scotch  Justiciary. 

Taml.  Rolle.     Tamlyn,  Rolls. 

Trtpp.  Ohio.     Tappan,  Ohio. 

Taunt.     Taunton.  ^ 

Tayl.  No.  G.     Taylor,  North  Carolina. 

Temiil.  &  M.  Cr.  Gas.     Temple  and  Mew,  Crown 


Term.     Term. 

Term  Ir.     Irish  Term. 

Tex.     Texas. 

Thach.  Gr.  Gas.  Mats,  Thacher,  Massachusetts 
Criminal  Cases. 

Thorns.  Nov.  Sc.     Thomson,  Nova  Scotia. 

Thornt.  Adm.  Gas.     Thornton,  Admiralty  Cases. 

Tinw.  Sc.     Tinwald,  Scotch. 

Toml.  Suppl.  Brown  Pari.  Gas.  Tomlin,  Supple- 
ment to  Brown,  Parliament  Cases. 

Toth.  Gh.     Tothill,  Chancery. 

Tuck.  Nd.     Tucker,  Newfoundland. 

Turn.  &  B.  Gh,     Turner  and  Russell,  Chancery. 

Tyl,  Vt.     Tyler,  Vermont. 

Tyrwh.  Exch.     Tyrwhilt,  Exchequer. 

Tyrvih.  &  G.  Exch.  Tyrwhitt  and  Granger,  Ex- 
chequer. 

Ya.  Gas.     Virginia  Cases. 

Van  Ness,  Dist.  Gt.     Van  Ness,  District  Court. 

Vaugh.     Vaughan. 

Yaux,  Cr.  Gas.  Penn,  Vaux,  Pennsylvania  Crimi- 
nal Cases. 

Ventr,     Ventris. 

Vern.  Ch.     Vernon,  Chancery. 

Vern.  &  S.  Ir.     Vernon  and  Sorivcn,  Irish. 

Yes.  Gh.     Vesey,  Chancery. 

Yes.  Sen,  Ch,     Vesey,  senior.  Chancery. 
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Vet.  <fc  B.  Gh.  Ir,  Vesey  and  Beames,  Irish 
Chancery. 

Vt.    Vermont. 

Valk.  Ok.  Mich.    Walker,  Michigan  Chancery. 

Wall.  C.  G.     Wallace,  Circuit  Court. 

B.  E.  Wall.  Penn.     H.  E.  Wallace,  Pennsylvania. 

Wall.  Jr.  G.  G.    Wallace,  junior.  Circuit  Court. 

Wall.  Gh.  Ir.     Wallis,  Irish  Chanoery. 

Ware,  Bht.  Ct.     Ware,  District  Court. 

Wanh.  0.  G.     Washington,  Circuit  Court. 

Wash.  Va.     Washington,  Virginia. 

Watts,  Penn.    Watts,  Pennsylvania. 

Watli  &  S.  Penn.  Watts  and  Sergeant,  Pennsyl- 
vania. 

Webst.  Pat.  Gat.    Webster,  Patent  Cases. 

Weekl.  Rep.     Weekly  Eeporter. 

Wehh,  Reg.  Cat.  Ir.  Welsh,  Irish  Registry 
Cases. 

Wend.  N.  Y.    Wendell,  New  York. 

West,  Hou.  L.     West,  House  of  Lords. 

Whart.  Penn.     Wharton,  Pennsylvania. 

Whart.  U.  S.  St.  Tr.  '  Wharton,  United  States 
6tate  Trials. 

Wheat.     Wheaton. 

Wheel.  Cr.  Gas.  N.  Y.  Wheeler,  New  York 
Criminal  Cases. 

Wightto.  Exch.    Wightwicke,  Exchequer. 

P.   Will.  Gh.     Peere  Williams,  Chancery. 

Willcs.     Willes. 

Willm.  W.  &  H.  Willmore,  Wollaston  and  Hodges. 

Willm.  W.  <&  D.  Willmore,  Wollaston  and  Da- 
vison. 

Wilm.     Wilmot. 

Wils.     Wilson. 

Wils.  Gil.     Wilson,  Chancery. 

Will.  Exch.     Wilson,  Exchequer. 

Wils.  &  S.  Hon.  L.  Wilson  and  Shaw,  House  of 
Lords. 

Winch.     Winch. 

Wise.     Wisconsin. 

Wolf.  <6  J).  El.  Gas.  Wolferstan  and  Dew,  Elec- 
tion Oases. 

Wood^  Gas.     Wood,  Cases. 

Woodl.  &  M.  G.  G.  Woodbury  and  Minot,  Cir- 
cuit Court. 

Wordaib  El.  Gas.     Wordsworth,  Election  Cases. 

Wright,  Ch.  Ohio.     Wright,  Ohio  Chancery. 

Wijihe,  ( 'h.  Va.     Wythe,  Virginia  Chancery. 

Yaies,  Gas.  N.  Y.     Yates,  New  York  Cases. 

Year  B.     Year  Look. 

Yeates,  Penn.     Yeates,  Pennsylvania. 

Yell}.     Yelverton. 

Yorg.  Tetin.     Yerger,  Tennessee. 

Youngc,  Exch.     Youngc,  Exchequer. 

Yonngc  &  C.  Ch.     Yor.ngo  and  Collier,  Chancery. 

Younge  &■  C.  Exch.  Youngc  and  Collier,  Exche- 
quer. 

Younge  &  J.  Exch.  Younge  and  Jervis,  Exche- 
quer. 

Zahr.  jV.  J.     Zabriskie,  New  Jersey. 

CITIZEN.  In  English  Law.  An  in- 
habitant of  a  city.  I  Kolle,  138.  The  repre- 
sentative of  a  city,  in  parliament.  1  Black- 
etone,  Comm.  174. 

In  American  La-w.  One  who,  under  the 
constitution  and  laws  of  the  United  States,  has 
a  right  to  vote  for  representatives  in  congress, 
and  other  public  officers,  and  who  is  qualified 
to  fill  offices  in  the  gift  of  the  people.  Any 
white  person  born  in  the  United  States,  or 
naturalized  person  born  out  of  the  same,  who 
has  not  lost  his  right  as  such, — including 
men,  women,  and  children. 

One  of  the  sovereign  people.  A  consti- 
tuent member  of  the  sovereignty,  synonymous 
with  the  people,     19  How.  404. 


2.  Citizens  are  either  native-born  or  natu- 
ralized. Native  citizens  may  fill  any  office;- 
naturalized  citizens  inay  be  elected  or  ap^ 
pointed  to  any  office  under  the  constitution 
of  the  United  States,  except  the  offices  of  pre^ 
sident  and  vice-president.  The  constitution 
provides  that  "the  citizens  of  each  state  shall' 
be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  states."  U.  8. 
Const,  art.  4,  s.  2. 

3>  All  natives  are  not  citizens  of  thgr 
United  States :  the  descendants  of  the  abori- 
gines, and  those  of  African  origin,  are  net 
entitled  to  the  rights  of  citizens.  Anleiii.r 
to  the  adoption  of  the  constitution  of  the 
United  States,  each  state  had  the  right  to 
make  citizens  of  such  persons  as  it  pleated. 
That  constitution  does  nOt  authorize  any  but 
white  persons  to  become  citizens  of  the  United 
States ;  and  it  must  therefore  be  presumed 
that  no  one  is  a  citizen  who  is  not  white.  1 
Litt.  Ky.  334;  10  Conn.  340;  1  Meigs,  Tenn. 
331 ;  19  How.  393. 

A  citizen  of  the  United  States  residing  in 
any  of  the  states  of  the  Union  is  a  citizen  of 
that  state.  6  Pet.  761;  Paine,  C.  C.  594f 
1  Brock.  C.  C.  391 ;  1  Paige,  Ch.  N.  Y.  183. 
As  to  the  citizenship  of  children  born  in  for- 
eign lands  to  citizens,  see  10  Rich.  Eq.  So.  C. 
38 ;  and  see  26  Barb.  N.  Y.  383 ;  9  Md.  74. 
A  person  may  be  a  citizen  for  seme  purpose* 
and  at  the  same  time  not  so  for  others.  7  Md. 
209. 

Consult  3  Story,  Const.  ?  1687 ;  2  Kent, 
Comm.  258  ;  Bouvier,  Inst. ;  A'attel,  1.  1,  i;.  19, 
«212. 

CITY.  An  incorporated  town  or  borough 
which  is  or  has  been  the  see  cf  a  bisht  p. 
Coke,  Litt.  108  ;  1  Blackst&ne,  Comm.  114 ; 
Cowel. 

A  large  town  incorporated  with  certain 
privileges.  The  inhalilants  of  a  city.  Thff' 
citizens.     Worcester,  Diet. 

Although  the  first  definition  here  given  is  sanc- 
tioned by  such  high  authority,  it  is  questionable 
if  it  is  essential  to  iis  chataetcr  as  a  city,  even  in 
England,  that  it  has  tceu  at  any  time  a  t-ce;  and  it 
certainly  retains  its  character  of  a  city  after  it  haa 
lost  its  ecclesiastical  character,  1  Stephen,  Comm, 
115;  1  Blaokstone,  Comm.  114;  and  in  the  Unitci 
States  it  is  clearly  unnecessary  that  it  should  ever 
have  possessed  this  character.  Originally,  this 
word  did  not  signify  a  town,  but  a  porticn  of  man- 
kind who  lived  under  tho  same  government, — wh;.t 
the  Romans  called  civHas,  and  the  Greeks  jmHs  ; 
whence  the  yrord 2Jolitein,  cirilan  sen  j  eipnbliclE  tlu  fu8 
et  adminisfrntio.  TDnlliei-,  Dr.  Civ.  Fr.  1.  I,  t.  1,'n, 
202;  Henrion  de  Panscy,  Puuvoir  JIIumcij.al,  pp. 
36,  67. 

CIVIL.  In  contradistinction  to  barbarous 
or  savaije,  indicates  a  s(ato  cf  socieiy  re- 
ducedto  order  and  regular  government:  thus, 
we  speak  of  civil  life,  civil  society,  civil 
government,  and  civil  liberty.  In  contradis- 
tinction to  criminal,  to  indicate  the  private 
righls  and  remedies  of  men,  as  members  of 
the  community,  in  contrast  to  those  whiob 
are  public  and  relate  1othe  government:  Ihu?, 
we  speak  of  civil  process  and  criminal  process, 
civil  jurisdiction  and  criminal  jurisdiction. 
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It  is  also  used  in  contradistinction  to  mili- 
tary/ or  ecclesiastical,  to  natural  or  foreign: 
thus,  we  speak  of  a  civil  station,  as  opposed  to 
a"  military  or  an  ecclesiastical  station ;  a  civil 
death,  as  opposed  to  a  natural  death  ;  a  civil 
war,  as  opposed  to  a  foreign  waf.  Story, 
Const.  §  789  ;  1  Blackstone,  Comm.  6,  115, 
251 ;  Montesquieu,  Sp.  of  Laves,  b.  1,  c.  3  ; 
Butherforth,  Inst.  b.  2,  c.  2;  id.  c.  3;  id.  c. 
8,  p.  359 ;  Heineccius,  Elem.  Jurisp.  Nat.  b. 
S,  oh.  6. 

CIVIL  ACTION.    In  Practice. 

In  the  Civil  Law. — A  personal  action 
which  is  instituted  to  compel  payment,  or 
the  doing  some  other  thing  which  is  purely 
civil.    Pothier,  Introd.  Gen.  aux  Cont.  110. 

At  Commo-v  Law. — An  action  which  has 
fcr  its  object  the  recovery  of  private  or  civil 
rights  or  compensation  for  their  infraction. 

In  New  York,  all  actions  which  are  not 
criminal  are  said  to  be  civil.  3  Bouvier,  Inst. 
n.  2338.     See  Action. 

CIVIL  COMMOTION.  An  insurrec- 
tion of  the  people  for  general  purposes, 
though  it  may  not  amount  to  rebellion  where 
there  is  an  usurped  power.  2  Marshall,  Ins. 
793. 

In  the  printed  proposals  which  are  considered  as 
making  a  part  of  the  contract  of  insurance  again.-t 
fire,  it  is  declared  that  the  insurance  company  will 
not  make  good  any  loss  happening  by  any  civil 
CDmmotion. 

CIVIL  DEATH.  That  change  of  state 
of  a  person  which  ia  considered  in  the  law 
as  equivalent  to  death.     See  Death. 

CIVIL  LAW.  This  term  is  generally  used 
to  designate  the  Roman  jurisprudence,  jus 
civile  liomanorum. 

%•  In  its  most  extensire  sense,  the  term  Koman 
Law  conipriisea  all  those  legal  rules  and  principles 
which  were  in  force  amon^  the  Romans^  without 
reference  to  the  lime  when  they  were  adopted.  But 
in  a  more  restricted  sense  we  understand  by  it  tlio 
Taw  cjmpiled  under  the  auspices  of  the  Emperor 
Justinian,  anJ  which  are  still  in  force  in  many  of 
the  states  of  modem  Europe,  and  to  which  all  lefer 
as  authority  or  wriiten  reason. 

The  ancient  leije-t  cun'atse  are  said  to  have  been 
collected  in  the  time  of  Tarquin,  the  last  of  the 
kings,  by  a  pouiifsx,  maximati  of  the  name  of  Sextua 
or  Pnhtim  Papi'iiua.  This  collection  is  Known 
nnder  the  title  of  Jus  Civile  Papuianum  j  its  exist- 
ing fragments  are  few,  and  those  of  an  apocryphal 
character.     Mackeldy,  §  21. 

After  a  fierce  and  uninterrupted  struggle  between 
the  patricians  and  plebeians,  the  latter  extorted 
from  the  former  the  celebrated  law  of  the  Twelve 
Tables,  in  the  year  SOO  of  Kome.  This  law,  framed 
by  the  decemvirs  and  adopted  in  the  comitia  cen- 
turiata,  acquired  great  authority,  and  ccnstituted 
the  foundation  of  all  the  public  nnd  private  lawa 
vf  the  Kumans,  subsequently,  until  the  time  of  Jus- 
tinian. It  is  called  Lex  Decemvirulis.  Id,  From 
this  period  the  sources  of  the  jm  scriptum  con- 
sisted in  the  leffes,  the picbiacita,  the  aenafuaconaultn, 
and  the  constitutions  of  the  emperors,  conatitvtiouea 
princfpnm;  and  the  jua  non  Bcn'pttim  was  found 
partly  in  the  morea  majorrum,  the  consueiudOf  and 
the  rea  Judicataf  or  auctoritaa  rerum  perpetva  simi- 
titer  Judicatorvm,  The  edicts  of  the  mngistrates, 
or  Jua  honorarium^  also  formed  a  part  of  the  un- 


written law;  but  by  f&x  the  most  prolific  source  of 
the /i/0  fion  flcW;>fum  consisted  in  the  opinions  and 
writings  of  the  lawyers, — reaponaa  pmdenthtm. 

3>  The  few  fragments  of  the  twelve  tables  that 
have  come  down  to  us  are  stamped  with  the  harsh 
features  of  their  aristocratic  origin.  But  the  jua 
honorarium  established  by  th'e  prsetors  and  other 
magistrates,  as  well  as  that  part  of  the  customary 
law  which  was  built  up  by  the  opinions  and  writ- 
ings of  the  prudenteSj  are  founded  essentially  on 
principles  of  natural  justice. 

Many  collections  of  the  imperial  constitutions 
had  been  made  before  the  advent  of  Justinian  to 
the  throne.  He  was  the  first  after  Theodosius  who 
ordered  a  new  compilation  to  be  made.  For  this 
purpose  he  appointed  a  committee  of  ten  lawyers, 
with  very  extensive  powers;  at  their  head  w»sthe<?x- 
qnsaator  sacripalntii,  Johannes,  and  among  them  the 
afterwards  well-known  Tribonian.  His  instruc- 
tions were  to  select,  in  the  most  laconic  form,  all 
that  was  still  of  value  in  the  existing  collections, 
as  well  as  in  the  later  constitutions;  to  omit  al 
obsolete  matter;  to  introduce  such  alterations  as 
were  required  by  the  times;  and  to  divide  the 
whole  into  appropriate  titles.  Within  fourteen 
months  the  committee  had  finished  their  labors. 
Justinian  confirmed  this  new  code,  which  consisted 
of  twelve  books,  by  a  special  ordinance,  and  pro- 
hibited the  use  of  the  older  collections  of  rescripts 
and  edicts.  This  Code  of  Justinian,  which  is  now 
called  Codex  rc(««,  has  been  entirely  lost. 

4.  After  the  completion  of  this  code,  Justinian 
ordered  Tribonian,  in  530,  who  was  now  invested 
with  the  dignity  of  qitseator  aacri  palatii,  and  six- 
teen other  jurists,  to  select  all  the  most  valuable 
passages  from  the  writings  of  the  old  jurists  which 
were  regarded  as  authoritative,  and  to  arrange 
them,  according  to  their  subjects,  under  suitable 
heads.  These  commis£>ioners  also  enjoyed  very 
extensive  powers:  they  Lad  the  privilege,  at  their 
discretion,  to  abbreviate,  to  add,  and  to  m^ke  such 
other  alterations  as  they  might  consider  adapted  to 
the  times;  and  they  were  especially  ordered  to  re- 
move all  the  Contradictions  of  the  old  jurists,  to 
avoid  all  repetitions,  and  to  omit  all  thi.t  had  be- 
come entirely  obsolete.  The  natural  consequence 
of  this  was.  that  the  extracts  did  not  always  tiuly 
represent  the  originals,  but  were  often  interpolated 
and  amended  in  conformity  with  the  existing  law. 
Alteratii.Ds,  modifications,  and  nddititns  of  this 
kind  are  now  usually  called  embUmata  Tribuniani. 
This  great  work  is  called  the  Pandects,  or  Diges-t, 
and  was  completed  by  the  commissioneis  in  three 
years.  Within  that  short  spacu  of  time,  they  had 
extracted  from  the  writings  if  no  less  thjin  thirty- 
nine  jurists  all  that  they  considered  valuable  for 
the  purpose  of  this  compilation.  It  was  divided 
into  fifty  books,  and  was  entitled  Diyetia  hire  Pan- 
dertiB  juria  emicleati  ex  omni  retere  jure  co/leeti. 
The  Pandects  were  published  on  the  ICth  Detem- 
ber,  53H,  but  they  did  not  go  into  optration  until 
the  30th  of  that  month.  In  confirming  ihe  Pan- 
dects, Justinian  prohibited  further  rclerci  ce  to  the 
old  jurists;  nnd,  in  order  to  prevent  legal  science 
from  becoming  again  so  diffuse,  indefinite,  and  un- 
certain as  it  had  previously  been,  he  foibade  (he 
writing  of  commentaries  upon  the  new  compila- 
tion, nnd  permitted  only  the  muking  of  literal 
translations  into  Greek. 

5.  In  preparing  the  Pandects,  the  compilers  met 
very  frequently  with  controversies  in  Ihe  writings 
of  the  jurists.  Such  questions,  to  the  number  of 
thirty-four,  had  been  already  determined  by  Justi- 
nian before  the  commencement  of  the  collection  of 
the  Pandects,  and  before  its  completion  the  deci- 
sions of  this  kind  were  increased  to  fifty,  and  were 
known  as  the  fifty  decisions  of  Justinian.  These 
decisions  were  at  first  collected  separately,  and 
afterwards  embodied  in  the  new  code. 
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6.  For  the  purpose  of  facilitating  the  study  of 
the  law,  Justinian  ordered  Tribonian,  with  the  as- 
Eistanco  of  Theophilus  and  Dorutheus,  to  prepare 
a  brief  system  of  law  under  the  title  of  InstituteSj 
which  should  contain  the  elements  of  legal  science. 
This  work  was  founded  on,  and  to  a  great  extent  co- 
pied from,  the  commentaries  of  Gaius,  which,  after 
having  been  lost  for  many  centuries,  were  dis- 
covered by  the  great  historian  Niebuhr,  in  1816, 
in  a  palimpsest,  or  re-written  manuscript  of  some 
of  the  homilies  of  St.  Jerome,  in  the  Chapter  Li- 
brary of  Verona,  What  had  become  obsolete  in 
the  commentaries  was  omitted  in  the  Institutes, 
and  referenced  were  made  to  the  new  constitutions 
of  Justinian  so  far  as  they  had  been  issued  at  the 
time.  Justinian  published  his  Institutes  on  the 
21st  November,  53ii,  and  they  obtained  the  force 
of  law  at  the  same  time  with  the  Pandects,  Decem- 
ber 30,  533.  Theophilus,  one  of  the  editors,  deli- 
vered lectures  on  the  Institutes  in  the  Greek  lan- 
guage, and  from  these  lectures  originated  the  valu- 
able commentaries  known  under  the  Latin  title, 
Theophill  Antecesaorii  Paraphrama  Grmca  Inatitu- 
tionutn  Gmaarearum.  The  Institutes  consist  of  four 
hooks,  each  of  which  contains  several  titles. 

T.  After  the  publication  of  the  Pandects  and  the 
Institutes,  Justinian  ordered  a  revision  of  the 
Code,  which  had  been  promulgated  in  the  year  529. 
This  became  necessary  on  account  of  the  great 
number  uf  new  constitutions  whichhehad  issued,  and 
of  the  fifty  decisions  not  included  in  the  Old  Code, 
and  by  which  the  law  had  been  altered,  amended, 
or  modifiiid.  He  therefore  directed  Tribonian, 
with  the  assistance  of  Dorotheus,  Menna,  Constan- 
tinus,  and  Johannes,  to  revise  the  Old  Code  and  to 
incorporate  the  new  constitutions  into  it.  This 
revision  was  completed  in  the  same  year;  and  the 
new  edition  of  the  Code,  Codex  repetitse  praslectionis, 
was  confirmed  on  the  16th  November,  534,  and  the 
Old  Code  abolished.  The  Code  contains  twelve 
books,  subdivided  into  appropriate  titles. 

8.  During  the  interval  between  the  publication 
of  the  Codex  repetitae  prselectionia,  in  535,  to  the 
end  of  his  reign,  in  565,  Justinian  issued,  at  differ- 
ent times,  a  great  number  of  new  constitutions,  by 
which  the  law  on  many  subjects  was  entirely 
changed.  The  greater  part  of  these  constitutions 
were  written  in  Greek,  in  obscure  and  pompous 
language,  and  published  under  the  name  of  No- 
vcllie  ConatitiUiunes,  which  are  known  to  us  as  the 
Novels  of  Justinian.  Soon  after  his  death,  a  col- 
lection of  one  hundred  and  sixty-eight  Novels  was 
made,  one  hundred  and  fifty-four  of  which  had 
been  issued  by  Justinian,  and  the  others  by  his 
successors. 

Justinian's  collections  were,  in  ancient  times, 
always  copied  separately,  and  afterwards  they 
were  printed  in  the  same  way.  When  taken  to- 
gether, they  were  indeed  called,  at  an  early  period, 
the  Corpus  Jun'a  Civiiia ;  but  th's  was  not  intro- 
duced as  the  regular  title  comprehending  the  whole 
body,-  each  volume  had  its  own  title  until  Diony- 
sius  Gothofredus  gave  this  general  title  in  the  se- 
cond edition  of  his  glossed  Gorpua  Jiiria  Civilian  in 
1604.  Since  that  time  this  title  has  been  used  in 
all  the  editions  of  Justinian's  collections. 

9.  It  is  generally  believed  that  the  laws  of  Jus- 
tinian were  entirely  lost  and  forgotten  in  the 
"Western  Empire  from  the  middle  of  the  eighth 
century  until  the  alleged  discovery  of  a  copy  of 
the  Pandects  at  the  storming  and  pillage  of  Amnlfi, 
in  1135.  This  is  one  of  those  popular  errors  which 
had  been  handed  down  from  generation  to  genera- 
tion without  question  or  inquiry,  but  which  has 
now  been  completely  exploded  by  the  learned  dis- 
cussion, supported  by  conclusive  evidence,  of  Sa- 
vigny,  in  his  History  of  the  Itoman  Law  during 
the  Middle  Ages.  Indeed,  several  years  before  the 
sack  of  Amalfi.  the  celebrated  Irnerius  delivered 


lectures  on  the  Pandects  in  the  University  of  Bo- 
logna. The  pretended  discovery  of  a  copy  of  the 
Digest  at  Amalfi,  and  its  being  given  by  Lothaice 
II.  to  his  allies  the  Pisans  as  a  reward  for  thei^ 
serviceSj'is  an  absurd  fable.  No  doubt,  during  Ihe 
five  or  six  centuries  when  the  human  intelltct  was 
in  acomplete  state  of  torpor,  the  study  of  Ihe  Reman 
Law,  like  that  of  every  other  branch  of  knowledge,' 
was  neglected;  but  on  the  first  dawn  of  the  revival 
of  learning  the  science  of  Roman  jurisprudence 
was  one  of  the  first  to  attract  the  attenticn  of  man- 
kind; and  it  was  taught  with  such  brilliant  success 
as  to  immortalize  the  name  of  Irnerius,  its  greal 
professor. 

10.  Even  at  the  present  time  the  Roman  Law 
exercises  dominion  in  every  state  in  Europe  ex- 
cept England.  The  countrymen  of  Lycurgus  and 
Solon  are  governed  by  it,  and  in  the  vast  empire 
of  Russia  it  furniiihes  the  rule  of  civil  ccnduct. 
In  America,  it  is  the  foundation  of  the  law  of 
Louisiana,  Canada,  Mexico,  and  all  ihe  republics 
of  South  America.  Its  influence  in  the  formatioa 
of  the  common  law  of  England  cannot  be  denied 
by  the  impartial  inquirer.  It  was  publicly  taught 
in  England,  by  Roger  Vacarius,  as  early  as  11495 
and  all  admit  that  the  whole  equity  jurisprudence 
prevailing  in  England  and  the  United  States  ifl 
mainly  based  on  the  civil  law.  See  Codes;  Di- 
gests ;  Institutes;  Novels. 

CIVIL  LIST.  An  annual  sum  granted 
by  the  English  parliament  at  the  commence- 
ment of  each  reign,  for  the  expenses  of  the 
royal  household  and  establishment  as  distin- 
guished from  the  general  exigencies  of  the 
state.  It  is  the  provision  for  the  crown  made 
out  of  the  taxes  in  lieu  of  its  proper  patri- 
mony and  in  consideration  of  the  assignment 
of  that  patrimony  to  the  public  use.  Whar- 
ton, Diet.  2d  Lond.  ed. 

CIVIL  OBLIGATION.  One  which 
binds  in  lavi',  and  which  may  be  enforced  in 
a  court  of  justice.     Pothier,  Obi.  173,  191. 

CIVIL  OFFICER.  Any  officer  of  the 
United  States  who  holds  his  appointment 
under  the  national  government,  whether  his 
duties  are  executive  or  judicial,  in  the  highest 
or  the  lowest  departments  of  the  government, 
with  the  exception  of  cflScers  of  the  army  and 
navy.  Rawie,  Const.  £13 ;  2  Story,  Const.  3 
790. 

The  term  occurs  in  the  constitution  of  the  United 
States,  art.  2,  ?ec.  4,  vrhich  provides  that  the  presi- 
dent, vice-president,  and  civil  rfflcera  of  the  United 
States  shall  ho  removed  from  office  on  impeachment 
for,  and  conviction  of,  treason,  brihery,  or  othei* 
high  crimes  and  misdemeanors.  It  has  I  een  decided 
that  a  senator  of  Ihe  United  States  is  not  a  civil 
officer  within  the  meaning  of  this  clause  in  the 
constitution.  Senate  Journals,  10th  January,  17093 
4  Tucker,  Blackst.  Ccmm.  App.  67,  68;  Rawle, 
Const.  213;  Sergeant,  Const.  Law,  376;  Story, 
Const.  I  791. 

CIVIL  REMEDY.     In  Practice.     The 

remedy  which  the  party  injured  by  the  com- 
mission of  a  tortious  act  has  by  action  against 
the  party  committing  it,  .as  distinguished' 
from  the  proceeding  by  indictment,  by  which 
the  wrong-doer  is  made  to  expiate  the  injury 
done  to  society. 

In  cases  of  treason,  felony,  and  some  other 
of  the  graver  offences,  this  private  remedy  is 
suspended,  on  grounds  of  private  policy,  until 
after  the  prosecution  of  the  wrong-doer  far 
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the  public  wrong.  1  Hale,  PI.  Cr.  546 ;  4 
Sharswood,  Blackst.  Comm.  363 ;  Bacon,  Abr. 
g}respass,  E  2;  12  East,  409;  2  Term,  751; 
Jlep.  temp.  Hardw.  359 ;  1  Miles,  Penn.  316 ; 

1  N.  H.  239.  The  law  is  ptherwise  in  Massa- 
chusetts, except,  perhaps,  in  case  of  felonies 
punishable  with  death,  15  Mass.  333 ;  New 
York,  2  Rev.  Stat.  292,  i  2;  North  Carolina, 
1.  Tayl.  No.  C.  58;  Ohio,  4  Ohio,  377;  and 
Virginia.  Va.  Code,  c.  199,  J  6.  At  common 
{aw,  in  cases  of  homicide  the  civil  remedy  is 
merged  in  the  public  punishment.  1  Chitty, 
Praot.  10.     See  Injuries;  Mpbgek. 

CIVILIAN.  A  doctor,  professor,  or  stu- 
dent of  the  civil  law. 

..CIVILITER.  Civilly:  opposed  to  erimi- 
naliter,  or  criminally. 

When  a  person  does  an  unlawful  act  injurious  to 
another,  whether  with  or  without  an  intention'  to 
i|[Ommit  a  tort,  he  is  respunsihle  civitiler.  In  order 
to  make  him  liable  criminaliterf  he  must  have  in- 
tended to  do  the  wrong;  for  it  is  a  maxim,  actus  non 
/acit  reum  niai  mens  ait  rea.     2  East,  10-1.' 

CrVILITER  MORTXJUS.  Civilly  dead. 
In  a  state  of  civil  death. 

CLAIM.  A  challenge  of  the  ownership 
of  a  thing  which  is  wrongfully  withheld  from 
the  possession  of  the  claimant.  Plowd.  359. 
See  1  Dall.  Penn.  444 ;  12  Serg.  &  R.  Penn. 
J;79. 

The  owner  of  property  proceeded  against  in  ad- 
miralty by  a  suit  in  rem  must  present  a  claim  to 
such  property,  verified  by  oath  or  aiSrmation,  stating 
that  the  claimant  by  whom  or  on  whose  behalf  the 
claim  is  made,  and  no  other  person,  is  the  true  and 
^Oiidjide  owner  thereof,  as  a  necessary  preliminary 
to  bis  making  defence.   2  Oonkting,  Adm.  201-210. 

A  demand  entered  of  record  of  a  mechanic 
or  material-man  for  work  done  or  material 
furnished  in  the  erection  of  a  building,  in 
certain  counties  in  Pennsylvania. 

The  assertion  of  a  liability  to  the  party 
Biaking  it  to  do  some  service  or  pay  a  sum  of 
money.     See  16  Pet.  539. 

The  possession  of  a  settler  upon  the  wild 
lands  of  the  government  of  the  United  States; 
the  land^  which  such  a  settler  holds  posses- 
sion of. 

The  land  must  be  so  marked  out  as  to  dis- 
tinguish it  from,  adjacent  lands.     10  111.  273 ; 

2  id.  185.  Such  claims  are  considered  as 
personalty  in  the  administration  of  de- 
cedents' estates,  8  Iowa,  463,  are  proper  sub- 
jects of  sale  and  transfer,  1  Morr.  Iowa,  70, 
80,  312;  8  Iowa,  463;  5  111.  531;  14  id.  171; 
the  possessor  being  required  to  deduce  a 
regular  title  from  the  first  occupant  to  main- 
teih  ejectment,  5  111.  531,  and  a  sale  furnish- 
ing sufficient  consideration  for  a  promissory 
pote.  1  Morr.  Iowa,  80,  438 ;  1  Iowa,  23.  An 
express  promise  to  pay  for  improvements 
jnade  by  "claimants"  is  good,  and  the  proper 
amount  to  be  paid  may  be  determined  by  the 
jury.     2  111.532. 

•  CLAIM  OP  CONUSANCE.  In  Prac- 
tice. An  intervention  by  a,  third  person 
demanding  jurisdiction  of  a  cause  which  the 
plaintiff  has  commenced  out  of  the  claimant's 


court.    Now  obsolete.    2  Wils.  409 ;  3  Black- 
stone,  Comm.  298.     See  Cognizance. 

CLAIMANT.  In  Admiralty  Practice. 
A  person  aalhorized  and  admitted  to  delend 
a  libel  brought  in  rem  against  property : 
thus,  for  example,  thirty  hogsheads  of  sugar. 
Brentyon  Claimant  v.  Boyle,  9  Cranch,  191. 

CLAMOR  (Lat.).  A  suit  or  demand j 
a  complaint.     DuCange ;  Spelman,  Gloss. 

In  Civil  La-w.  A  claimant.  A  debt ;  any 
thing  claimed  from  another.  A  proclama- 
tion ;  an  accusation.     DuCange. 

CLARE  CONSTAT  (Lat.  it  is  clearly 
evident). 

In  Scotch  La-w.  A  deed  given  by  a 
mesne  lord  (subject-superior)  for  the  purpose 
of  completing  the  title  of  the  vassal's  heir  to 
the  lands  held  by  the  deceased  vassal  under 
the  grantor.     Bell,  Diet. 

CLARENDON,  CONSTITUTIONS 
OF.  The  constitutions  cf  Clarer.dtn  were 
certain  statutes  made  in  Ihe  reign  of  Henry 
II.  of  England,  at  a  parliament  held  at  Cla- 
rendon, by  which  the  king  checked  the  power 
of  the  pope  and  his  clergy,  and  greatly  nar- 
rowed the  exemption  they  claimed  from  secu- 
lar jurisdiction. 

Previous  to  this  time,  there  had  been  an  entire 
separation  between  the  clergy  and  laity,  as  mem- 
bers of  the  fame  commonwealth.  The  clergy, 
having  emancipated  themselves  from  the  laws  as 
administered  by  the  courts  of  law,  had  assumed 
powers  and  exemptions  quite  inconsistent  with  the 
good  government  of  the  country. 

2.  This  state  of  things  led  to  the  enactment  re- 
ferred to.  By  this  enactment  all  ccntroversiea 
arising  out  of  ecclesiastical  matlers  were  required 
to  be  determined  in  the  civil  courts,  and  all  appeals 
in  spiritual  causes  were  to  be  carried  from  the 
bishops  to  the  primate,  and  from  him  to  the  king, 
but  no  further  without  the  king's  consent.  The 
archbishops  and  bishops  were  to  be  regarded  as 
barons  of  the  realm,  possessing  the  privileges  and 
subject  to  the  burdens  belonging  to  that  rank,  and 
bound  to  attend  the  king  in  his  councils.  The 
revenues  of  vacant  sees  were  to  belong  to  the  king. 
and  goods  forfeited  to  him  by  law  were  iio  longer 
to  be  protected  in  churches  or  church-yiirds.  Kor 
were  the  clergy  to  pretend  to  the  right  of  enforcing 
the  piiyment  of  debts  in  cases  where  they  had  been 
accustomed  to  do  so,  but  should  leave  all  lawsuits 
to  the  determination  of  the  civil  courts.  The  rigid 
enforcement  of  these  statutes  by  the  king  was  un- 
happily stopped,  for  a  season,  by  the  fatal  event  of 
bis  disputes  with  Archbishop  Eccket.  Fitz.Stcphen, 
27;  2  Lingard,  69;  1  Hume,  382;  Wilkins,  321  ; 
i  Blackstone,  Comm.  422. 

CLASS.  A  number  of  persons  or  things 
ranked  together  for  some  common  purpose 
or  as  possessing  some  attribute  in  ccmmon. 

The  term  is  used  of  legatees,  3  M'Cord,  Ch.  So. 
C.  440;  of  obligees  in  a  bond.  3  Dcv.  No.  C.  284;  4 
id.  382 ;  and  of  other  collections  of  persons.  17 
Wend.  N.  Y.  62;  16  Pick.  Mass.  132. 

CLAUSE.  A  part  of  a  treaty  :  of  a  legis- 
lative act ;  of  a  deed :  of  a  will,  or  other 
written  instrument.     A  part  of  a  sentence. 

CLAUSUM.  In  Old  English  Law. 
Close.     Closed. 

A  writ  was  either  elanaum  (close)  or  aperium 
(opea).     Grants  were  said  to  be  by  Uterae  patentm 
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(open  grant)  or  literte  clauam  (close  grant).    2  Blaok- 
itone,  Oomm,  346. 

A  close.     An  enclosure. 

Occurring  in  the  phrase  qudre  cltxusum  /regit  (4 
Blaokf.  Ind.  181),  it  denotes  in  this  sense  only  realty, 
in  which  the  plaintiff  has  some  exclusive  interest, 
whether  for  a  limited  or  unlimited  time  or  for 
special  or  for  general  purposes.  1  Chitty,  Plead. 
174;  9  Cow.  N.  Y.  39;  12  Mass.  127;  6  East,  606. 

CLAUSTJM     FREGIT.       See    Quare 

Clahsum  Feeoit  ;  Trespass. 

CIiEARAITCE.  A  certificate  ^iven  by 
the  collector  of  a  port,  in  which  it  is  stated 
that  the  master  or  commander  (naming  him) 
of  a  ship  or  vessel  named  and  described,  bound 
for  a  port  named  (and  having  on  board  goods 
described,  in  case  the  master  requires  the 
particulars  of  his  cargo  to  be  stated  in  such 
clearance),  has  entered  and  cleared  his  ship 
or  vessel  according  to  law. 

This  certificate,  or  clearance,  evidences  the  right 
of  the  vessel  to  depart  on  her  voyage ;  and  clearance 
has  therefore  been  properly  defined  as  a  permUsion 
to  anil.  The  same  term  is  also  used  to  signify  the 
act  of  clearing.    Worcester,  Diet. 

2.  The  sixteenth  section  of  the  act  of  Au- 
gust 18,  1856,  regulating  the  diplomatic  and 
consular  systems  of  the  United  States,  makes 
it  the  duty  of  the  collector  of  the  customs, 
whenever  any  clearance  is  granted  to  any 
ship  or  vessel  of  the  United  States,  duly  regis- 
tered as  such,  and  bound  on  any  foreign  voy- 
age, to  annex  thereto,  in  every  case,  a  copy 
of  the  rates  or  tariff  of  fees  which  shall  bo 
allowed  in  pursuanceof  the  provisions  of  that 
act.  See  the  form  of  clearance  and  tariff  of 
fees.  Regulations  under  Revenue  Laws,  1857, 
90,  91,  art.  123,  124,  125. 

3.  The  act  of  congress  of  2d  March,  1799, 
section  93  (1  U.  S.  Stat,  at  Large,  G98),  directs 
that  the  master  of  any  vessel  bound  to  a  for- 
eign port  or  place  shall  deliver  to  the  collector 
of  the  district  from  which  such  vessel  shall 
be  about  to  depart  a  manifest  of  all  the  cargo 
on  board,  and  the  value  thereof,  by  him  sub- 
scribed, and  shall  swear  or  affirm  to  the  truth 
thereof;  whereupon  the  collector  shall  grant 
a  clearance  for  such  vessel  and  her  cargo,  but 
without  specifying  the  particulars  thereof  in 
such  clearance,  unless  required  by  the  master 
so  to  do.  And  if  any  vessel  bound  to  any 
foreign  place  shall  depart  on  her  voyage  to 
such  foreign  place  without  delivering  such 
a  manifest  and  obtaining  a  clearance,  tho 
master  shall  forfeit  and  pay  the  sum  of  five 
hundred  dollars  for  every  such  offence:  pro- 
vided, that  the  collectors  and  other  officers  of 
the  customs  shall  pay  due  regard  to  tho  in- 
spection laws  of  the  states  in  which  they  re- 
spectively act,  in  such  manner  that  no  vessel 
having  on  board  goods  liable  to  inspection 
shall  be  cleared  out  until  the  master  or 
other  person  shall  have  produced  such  certifi- 
cate, that  all  such  goods  have  been  duly  in- 
spected, as  the  laws  of  the  respective  states 
do  or  may  require  to  be  produced  to  the  col- 
lector or  other  officer  of  the  customs ;  and 
provided,  that  receipts  for  the  payment  of  all 
legal  fees  which  shall  have  accrued  on  any 


vessel  shall,  before  any  clearance  is  granted, 
be  produced  to  the  collector  or  other  office* 
aforesaid. 

The  11th  section  of  the  act  of  February 
10,  1820  (3  U.  S.  Stat,  at  Large,  542)  pro- 
vides that,  before  a  clearance  shall  bd 
granted  for  any  vessel  bound  to  a  foreign 
place,  the  owners,  shippers,  or  consignors  of 
the  cargo  on  board  of  such  vessel  shall  deliver 
to  the  collector  manifests  of  the  cargo,  or  the 
parts  thereof  shipped  by  them  respectively, 
and  shall  verify  the  same  by  oath  or  affirma- 
tion; and  such  manifests  shall  specify  the 
kinds  and  quantities  of  the  articles  shipped  by 
them  respectively,  and  the  value  of  the  total 
quantity  of  each  kind  of  articles;  and  such 
oath  or  affirmation  shall  state  that  such  mani- 
fest contains  a  full,  just,  and  true  account  of  all 
articles  laden  on  board  of  such  vessel  by  the 
owners,  shippers,  or  consignors  respectively, 
and  that  the  values  of  such  articles  are  truly 
stated  according  to  their  actual  cost  or  the 
values  which  they  truly  bear  at  the  port  and 
time  of  exportation.  And,  before  a  clearance 
shall  be  granted  for  any  such  vessel,  the 
master  of  every  such  vessel,  and  the  owners, 
shippers,  and  consignors  of  the  cargo,  shall 
state,  upon  oath  or  affirmation,  to  the  collector, 
the  foreign  place  or  country  in  which  such 
cargo  is  truly  intended  to  be  landed  ;  and  the 
said  oath  or  affirmation  shall  be  taken  and 
subscribed  in  writing. 

4.  According  to  Boulay-Paty,  Dr.  Com. 
t.  2,  p.  19,  the  clearance  is  imperatively  de- 
manded for  the  safety  of  the  vessel ;  for  if  a 
vessel  should  be  found  without  it  at  sea  it 
may  be  legally  taken  and  brought  into  some 
court  for  adjudication  on  a  charge  of  piracy. 
See  Ships  Papers,  and  the  Regulations  under 
the  Revenue  Laws,  above  referred  to,  88-98. 

CLEARING-HOUSE.  In  Commercial 
La-w.  An  office  where  bankers  settle  daily 
with  each  other  the  balances  of  their  ac- 
counts. 

The  London  clearing-house  has  been  established 
for  some  years  ;  and  a  similar  office  was  opened  in 
New  York  in  1853.  The  plan  was  found  so  eiScient 
as  to  recommend  it  to  bankers  in  all  our  large  cities, 
and  it  is  being  generally  introduced.  The  Clearing- 
House  association  of  New  York  consists  of  fifty-four 
incorporated  banks, — private  bankers  not  being  ad- 
mitted, as  in  London.  Two  clerks  from  each  bank 
attend  at  the  clearing-house  every  morning,  where 
one  takes  a  position  inside  of  an  elliptical  counter 
at  a  desk  bearing  the  number  of  his  bank,  the  other 
standing  outside  the  counter  and  holding  in  his 
hand  fifty-four  parcel:^,  containing  the  checks  on 
each  of  the  other  banks  received  the  previous  da^; 
At  the  sound  of  a  bell,  the  outside  men  begin  to 
move,  and  at  each  desk  they  deposit  the  proper 
parcel,  with  an  account  of  its  contents, — until,  hav- 
ing walked  around  the  ellipse,  they  find  themselves 
at  their  own  desk  again.  At  the  end  of  this  procesi 
the  representative  of  each  bank  has  handed  to  thd 
representatives  of  every  other  bank  tho  demands 
against  them,  and  received  from  each  of  tho  other 
banks  their  demands  on  his  bank.  A  comparison 
of  the  amounts  tells  him  at  once  whether  he  has 
to  pay  into  or  receive  from  the  clearing-house  a 
balance  in  money.  The  clearing-house  is  under 
the  charge  of  a  superintendent  and  several  clerk?. 
Balances  are  paid  in  coin  daily.     In  Loudon  tha 
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practice  of  presenting  checks  at  the  clearing-house 
has  been  held  a  good  presentment  to  the  banker 
at  law.  It  is  not  usual  to  examine  the  checks  until 
they  are  taken  to  the  bank,  and  if  ^ny  are  then  found 
not  good  they  iire  returned  to  the  bank  which  pre- 
sented them,  which  settles  for  such  returned  checks 
in  coin.  In  this  country,  when  a  check  is  returned 
not  good  through  the  clearing-house,  it  is  usually 
again  presented  at  the  bank ;  and  no  case  has  arisen 
to  test  the  validity  of  a  presentment  through  the 
clearing-house  ohly. 

See  Sewell,  Banking ;  Gilbart,  Banking;  Byles, 
Billa ;  Pulling,  Laioa  and  Cuatoma  of  London; 
Cleveland,  Banking  Lawa  of  New  York. 

CLEMENTINES.  In  Ecclesiastical 
Iiaw.  The  collection  of  decretals  or  consti- 
tutions of  Pope  Clement  V.,  which  was  pub- 
lished, by  order  of  John  XXII.,  his  successor, 
in  1317. 

The  death  of  Clement  V.,  which  happened  in 
1314,  prevented  him  from  publishing  this  collec- 
tion, which  is  properly  a  compilation  as  well  of  the 
epistles  and  constitutions  of  this  pope  as  of  the  de- 
crees of  the  council  of  Vienna,  over  which  he  pre- 
sided. The  Clementines  are  divided  into  five  books, 
in  which  the  matter  is  distributed  nearly  upon  the 
same  plan  as  the  decretals  of  Gregory  IX.  See 
Dupin,  Biblinthique. 

CLERGY.  The  name  applicable  to  eccle- 
siastical ministers  as  a  class. 

Clergymen  were  exempted  by  the  emperor  Con- 
stantine  from  all  civil  burdens.  Baronius,  ad  ann. 
319,  §  30.  Lord  Coke  says,  2  Inst.  3,  ecclesiastical 
persons  have  more  and  greater  liberties  than  other 
of  the  king's  subjects,  wherein  to  set  down  all  would 
take  up  a  whole  volume  of  itself.  In  the  United 
States  the  clergy  is  not  established  by  law,  but 
each  congregation  or  church  may  choose  its  own 
clergyman. 

CLERGYABLE.  In  EngUsh  Law.  Al- 
lowing of,  or  entitled  to,  the  benefit  of  clergy 
(privilegium  clericale).  Used  of  persons  or 
crimes.     4  Blackstone,  Comm.  371  et  seq. 

CLERICAL  ERROR.  An  error  made 
by  a  clerk  in  transcribing  or  otherwise.  This 
is  always  readily  corrected  by  the  court. 

An  error,  for  example,  in  the  teste  of  a  fi. 
fa.,  4  Yeates,  Penn.  185,  205 ;  or  in  the  teste 
and  return  of  a  vend,  exp.,  1  Dall.  197 ;  or  in 
writing  Dowell  for  McDowell.  1  Serg.  &,  R. 
Penn.  120;  9  id.  284;  8  Coke,  162  a.  An 
error  is  amendable  where  there  is  something 
to  amend  by,  and  this  even  in  a  criminal  case. 
2  Pick.  Mass.  550;  1  Binn.  367;  2  id.  516; 
12  Ad.  &  E.  217;  5  Burr.  2667;  Dougl.  377: 
Cowp.  408.  For  the  party  ought  not  to  be 
harmed  by  the  omission  of  the  clerk,  3  Binn. 
Penn.  102,  even  of  his  signature,  if  he  affixes 
the  seal.     1  Serg.  &  R.  Penn.  97. 

CLERICUS  (Lat.).  In  Civil  Law.  Any 
one  who  has  taken  orders  in  chui'ch,  of  what- 
ever rank ;  monks.  A  general  term  includ- 
ing bishops,  subdeacons,  readers,  and  cantors. 
DuCange.  Used,  also,  of  those  who  were 
given  up  to  the  pursuit  of  letters,  and  who 
were  learned  therein.  Also  of  the  ama- 
nuenses of  the  judges  or  courts  of  the  king. 
DuCange. 

In  English  Law.  A  secular  priest,  in  op' 
position  to  a  regular  one.  Kennett,  Paroch. 
Ant.  171.      A  clergyman  or  priest;  one  in 


orders.  Nullus  clericus  nisi,  causidicus  (no 
clerk  but  what  is  a  pleader).  1  Blackstone, 
Comm.  17.  A  freeman,  generally.  One  who 
was  charged  with  various  duties  in  the  king's 
household.     DuCange. 

CLERK.  In  Commercial  Law.  A  per- 
son in  the  employ  of  a  merchant,  who  attends 
only  to  a  part  of  his  business,  while  the  mer- 
chant himself  superintends  the  whole.  He 
differs  from  a  factor  in  this,  that  the  latter 
wholly  supplies  the  place  of  his  principal  in 
respect  to  the  property  consigned  to  him. 
Pardessus,  Droit  Comm.  n.  38;  1  Chitty, 
Pract.  80;  2  Bouvier,  Inst.  n.  1287. 

In  Ecclesiastical  La-w.  Any  individual 
who  is  attached  to  the  ecclesiastical  state  and 
has  submitted  to  the  tonsure.  One  who  has 
been  ordained.  1  Blackstone,  Comm.  388. 
A  clergyman.    4  Blackstone,  Comm.  367. 

In  Offices.  A  person  employed  in  an 
office,  public  or  private,  for  keeping  records 
or  accounts. 

His  business  is  to  write  or  register,  in  proper 
form,  the  transactions  of  the  tribunal  or  body  to 
which  he  belongs.  Some  clerks,  however,  have 
little  or  no  writing  to  do  in  their  offices;  as  the 
clerk  of  the  market,  whose  duties  are  confined 
chiefly  to  superintending  the  markets.  This  is  a 
cummon  use  of  the  word  at  the  present  day,  and  is 
also  a  very  ancient  signification,  being  derived, 
probably,  from  the  oflice  of  the  clericus,  who  at- 
tended, amongst  other  duties,  to  the  provisioning 
the  king's  household.     See  DuCange. 

CLERKSHIP.  The  period  which  must 
be  spent  by  a  law-student  in  the  office  of  a 
practising  attorney  before  admission  to  the 
bar.     1  Tidd,  Pract.  61  et  seq. 

CLIENT.  In  Practice.  One  who  em- 
ploys and  retains  an  attorney  or  counsellor  to 
manage  or  defend  a  suit  or  action  to  which 
he  is  a  party,  or  to  advise  him  about  some 
legal  matters.     See  Attorney-at-Law. 

CLOSE.  An  interest  in  the  soil.  Doctor 
&  Stud.  30;  6  East,  154;  7  id.  207;  1  Burr. 
133 ;  or  in  trees  or  growing  crops.  4  Mass. 
266 ;  9  Johns.  N.  Y.  113. 

2.  In  every  case  where  one  man  has  a  right 
to  exclude  another  from  his  laud,  the  law 
encircles  it,  if  not  already  enclosed,  with  an 
imaginary  fence,  and  entitles  him  to  a  com- 
pensation in  damages  for  the  injury  he  sus- 
tains by  the  act  of  another  passing  through 
his  boundary, — denominating  .the  injurious 
act  a  breach  of  the  enclosure.  Hammond, 
N.  p.  151 ;  Doctor  &  Stud.  dial.  1,  c.  8,  p.  30; 
2  Whart.  Penn.  430. 

An  ejectment  will  not  lie  for  a  close.  11 
Coke,  55;  1  Rolle,  55;  Salk.  254;  Croke  Eliz. 
235;  Adams,  Eject.  24.     See  Clausum. 

CLOSE  COPIES.  Copies  which  might 
be  written  with  any  number  of  words  on  a 
sheet.  Officie  copies  were  to  contain  only  a 
prescribed  number  of  words  on  each  sheet. 

CLOSE  ROLLS.  Rolls  containing  the 
record  of  the  close  writs  {liierce  clauscB)  and 
grants  of  the  king,  kept  with  the  public  re- 
cords.    2  Blackstone,  Comm.  346. 

CLOSE  'WRITS.     Writs  directed  to  the 
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sheriflf  instead  of  to  the  lord.  3  Reeve,  Hist. 
Eng.  Law,  45.  Writs  containing  grants  from 
the  crown  to  particular  persons  and  for  par- 
ticular purposes,  which,  not  being  intended 
for  public  inspection,  are  closed  up  and  sealed 
on  the  outside,  instead  of  being  open  and 
having  the  seal  appended  by  a  strip  of  parch- 
ment. 2  Blackstone,  Comm.  346;  Sewall, 
Sher.  372. 

CO-ADMINISTRATOR.  One  who  is 
administrator  with  one  or  more  others.  See 
Administrator. 

CO-ASSIGrNEE.  One  who  is  assignee 
with  one  or  more  others.     See  Assignment. 

CO-EXECUTOR.  One  who  is  executor 
with  one  or  more  others.     See  Executor. 


COADJUTOR. 

An  assistant. 


The  assistantof  a  bishop. 


COADUNATIO.  A  conspiracy.  9  Coke, 
56. 

COAL    NOTE.     In   English  Law.     A 

species  of  promissory  note  authorized  by  the 
Stat.  3  Geo.  II.  c.  2(5,  ^§  7,  8,  which,  having 
these  words  expressed  therein,  namely,  ''value 
received  in  coals,"  are  to  be  protected  and 
noted  as  inland  bills  of  exchange. 

COALITION.  In  French  Law.  An 
unlawful  agreement  among  several  persons 
not  to  do  a  thing  except  on  some  conditions 
agreed  npon ;  a  conspiracy. 

COAST.  The  margin  of  a  country 
bounded  by  the  sea.  This  term  includes  the 
natural  appendages  of  the  territory  which 
rise  out  of  the  water,  although  they  are  not 
of  sufficient  firmness  to  be  inhabited  or  forti- 
fied. Shoals  perpetually  covered  with  water 
are  not,  however,  comprehended  under  the 
name  of  coast.  The  small  islands  situate  at 
the  mouth  of  the  Mississippi,  composed  of 
earth  and  trees  drifted  down  by  the  river, 
which  are  not  of  consistency  enough  to  sup- 
port the  purposes  of  life,  and  are  uninhabited, 
though  resorted  to  for  shooting  birds,  were 
held  to  form  a  part  of  the  coast,  5  C.  Rob. 
Adm.  385  c. 

COCKET.  A  seal  appertaining  to  the 
king's  custom-house,  Heg.  Orig.  192.  A 
scroll  or  parchment  sealed  and  delivered  by 
the  officers  of  the  custom-house  to  merchants, 
as  an  evidence  that  their  wares  are  customed. 
Cowel;  Spelman,  Gloss.  See  7  Low.  C.  116. 
The  entry  office  in  the  custom-house  itself. 
A  kind  ol  bread  said  by  Cowel  to  be  hard- 
baked;  sea-biscuit, 

CODE.  A  body  of  law  established  by 
the  legislative  authority  of  the  state,  and  de- 
signed to  regulate  completely,  so  far  as  a 
statute  may,  the  subjects  to  which  it  relates. 

The  idea  of  a  code  involves  that  of  the  exercise 
of  the  legislative  power  in  its  promulgation ;  but 
the  name  has  been  loosely  applied,  also  to  private 
compilations  of  statutes.  The  subject  of  codes  and 
the  kindred  topics  of  legal  reform  have  received 
great  attention  from  the  jurists  and  statesmen  of 
the  present  century.  When  it  is  considered  how 
rapidly  statutes  accumulate  as  time  passes,  it  is  ob- 
vious  that   great  convenience   will  be   found    in 


having  the  statute  law  in  a  systematic  body,  ar- 
ranged according  to  subject-matter,  instead  or 
leaving  it  unorganized,  scattered  through  the 
volumes  in  which  it  was  from  year  to  year  promul- 
gated. But  when  the  transpusltitn  of  the  ttatutes 
from  a  chronological  to  a  scientific  order  is  un- 
dertaken, more  radical  changes  immediately  pro- 
pose themselves.  These  aae  of  two  classes  r—^/rV*^, 
amendments  for  the  purpose  of  harmonizing  the 
inconsistencies  which  tueh  an  arran^;emcnt  brings 
to  notice,  and  supplying  defects;  second,  the  in- 
troduction into  the  system  of  all  uther  rules  which 
are  recognized  as  the  unwritten  or  common  law  of 
the  state.  The  object  of  the  latter  class  of  changeE 
is  to  embody  in  one  systematic  enactment  all  that 
is  thenceforth  to  be  rcgardtd  as  the  law  of  ihe 
land.  It  is  this  attempt  which  is  usually  intended 
by  the  distinctive  term  codificatit  n. 

2.  The  first  two  of  the  questions  thus  indicated 
may  be  deemed  as  settled,  by  general  concurrence, 
in  favor  of  the  expediency  of  such  changes;  and 
the  process  of  the  collection  of  the  statute  law  in 
one  general  code,  or  in  a  number  of  partial  codes 
or  systematic  statutes,  accompanied  by  the  amend- 
ments which  such  a  revision  invites,  is  a  prteess 
which  for  some  years  has  been  renovating  the  laws 
of  England  and  the  United  States.  Although  at 
the  same  time  something  has  been  done,  especially 
in  this  counti'y,  towards  embodying  in  these  sta- 
tutes principles  which  before  rested  in  the  common 
or  report  law,  yet  the  feasibility  of  doing  this  com- 
pletely, or  even  to  any  great  extent,  must  be  deemed 
an  open  question.  It  has  been  discussed  with  great 
ability  by  Bentham,  Savigny,  Thibaut,  and  others. 
It  is  undeniable  that  however  successfully  a  cede 
might  be  supposed  to  embody  all  existing  and  de- 
clared law,  so  as  to  supersede  previous  sources,  it 
cannot  be  expected  to  provide  irtgpectively  for  all 
the  innumerable  cases  which  the  diversity  of  affairs 
rapidly  engenders,  and  there  must  soon  come  a 
time  when  it  must  be  studied  in  the  light  of  nume- 
rous explanatory  decisions. 

3.  These  discussions  have  called  attention  to  a 
subject  formerly  little  considered,  but  which  is  of 
fundamental  importjince  to  the  successful  prepara- 
tion of  a  code, — the  matter  of  statutory  expression. 
There  is  no  species  of  composition  which  demands 
more  care  and  precision  than  that  of  drafting  a 
statute.  The  writer  needs  not  only  to  make  his 
language  intelligible,  be  must  make  it  incapable 
of  misconstruction.  When  it  has  passed  to  a  law, 
it  is  no  longer  his  intent  that  is  to  be  considered, 
but  the  Intent  of  the  words  which  he  has  used; 
and  that  intent  is  to  be  ascertained  under  the 
strong  pressure  of  an  attempt  of  the  advocate  to 
win  whatever  possible  construction  may  be  most 
favorable  to  his  cause.  The  tiue  sale-iuaid  is 
found  not  in  the  old  method  of  accumuluting  syno- 
nyms and  by  an  enumeration  of  particulars,  but 
rather — as  is  shown  by  those  American  cedes  cf 
which  the  Revised  Statutes  of  New  York  and  tht  re- 
vision of  Massachusetts  are  admirable  f-pcciniens — 
by  concise  but  complete  t-tatenient  of  the  full  prin- 
ciple in  the  fewest  possible  words,  and  the  ol  mina- 
iion  of  description  and  paraphrase  by  the  sepa- 
rate statement  of  necessary  definitions.  One  of 
the  rules  to  which  the  New  York  revivors  generally 
adhered,  and  which  they  found  of  very  great  im- 
portance, was  to  confine  each  section  to  a  single 
proposition.  In  this  way  the  intricacy  and  obscu- 
rity of  the  old  statutes  were  largely  avoided.  The 
reader  who  wishes  to  pursue  this  interesting  sub- 
ject will  find  much  that  is  admirable  in  Coode's 
treatise  on  Legislative  Expression  (Lond.  1S45). 
The  larger  work  of  Gael  {Legal  Composition, 
Lond.  1840)  is  more  especially  adapted  to  the 
wants  of  the  English  profession. 

4.  The  course  which  the  discussion  upon 
codification  has  taken  in  England  has  led  to 
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the  collection  and  revision  of  statutes  upon 
particular  subjects,  not  so  much  harmonizing 
the  various  branches  with  reference  to  each 
other,  but  only  making  specific  changes,  pre- 
serving, after  all,  those  general  and  funda- 
mental anomalies  which  make  the  statutory 
system  of  that  realm  so  cumplex. 

In  this  country  the  subject  has  presented 
obstacles  of  less  magnitude,  and  the  revisions 
have  been  mare  extensive.  They  may  be 
briefly  noted  as  follows  : — 

5.  Louisiana.  The  most  complete  code 
which  has  been  enacted  in  this  country  is 
that  of  Louisiana.  This  state  was  at  one  time 
a  French,  at  another  a  Spanish,  colony ;  and 
after  its  cession  to  the  United  States  a  radi- 
cal revision  of  its  law  became  necessary. 
The  first  code  (1808)  was  superseded,  to- 
getherwith  all  other  previously  existing  laws, 
by  that  of  1824,  the  chief  part  in  the  com- 
pilation of  which  was  the  work  of  Mr.  Ed- 
ward Livingston.  It  is  based  on  the  Code 
Napol6on.  It  contains  3522  articles,  num- 
bered, like  those  of  the  French  codes,  in  one 
series,  for  greater  convenience  of  reference. 
It  is  divided  into  three  books: — B3ok  1,  Of 
Persons ;  Book  2,  Of  Things  and  the  Modi- 
fications of  Property ;  Bjok  3,  The  Difier- 
ent  Modes  of  acquiring  Property.  It  has 
been  said  that  in  the  preparation  of  the  code 
its  authors  mixed  with  positive  legislation 
definitions  seldom  accurate,  and  points  of 
doctrine  always  unnecessary, — that  the  legis- 
lature modified  many  provisions  of  positiva 
legislation,  but  adopted  definitions  and  doc- 
trine without  alteration ;  and  from  this  cir- 
cumstance, as  well  as  from  the  inherent  difii- 
culty  of  the  subject,  the  positive  provisions 
are  often  at  variance  with  the  theoretical 
part.  In  such  cases  the  court  follow  the 
former  in  preference  to  the  latter.  13  La. 
236. 

The  code  was  promulgated  in  both  English 
and  French.  Where  the  expressions  in  the 
one  text  are  found  more  comprehensive  than 
in  the  other,  the  broader  sense  is  adopted.  7 
Mart.  La.  208 ;  2  Mart.  La.  n.  s.  582.  A  re- 
vised edition  was  published  in  1853.  A  new 
revision  of  the  statutes  was  completed  in  1856. 

6.  Massachusetts.  In  1835  the  first  re- 
vision of  the  statutes  was  completed  and  the 
result  enacted,  and,  as  in  New  York,  a  re- 
pealing act  was  passfed  enumerating  the 
former  statutes  which  it  abrogated.  In  1855 
a  commission  was  appointed  to  revise  the  sta- 
tutes anew  on  the  same  general  plan.  The 
commissioners  were  directed  to  omit  redun- 
dant enactments  and  those  which  had  ceased 
to  have  efiect  on  existing  rights,  to  reject  super- 
fluous words  and  condense  the  provisions  into 
as  concise  and  eomprehensivo  a  form  as  con- 
sistent with  full  and  clear  expression.  This 
revision  was  enacted  in  1859.  It  is  contained 
in  one  octavo  volume. 

Tl.  New  York.  The  early  compilations  of 
the  statute  law  of  New  York  are  known  re- 
spectively as  the  Revised  Laws  of  1802  and 
the  Revised  Laws  of  1813.  In  1825  a  com- 
mission of  three  was  constituted  to  prepare 


a  revision  of  the  statutes ;  and  the  results  of 
their  labors,  enacted  after  elaborate  consider- 
ation in  special  sessions  of  the  legislature, 
became  completed  and  in  force,  as  the  Revised 
Statutes,  in  1830.  It  repealed  nearly  all  the 
public  and  general  statutes  of  the  state,  and 
declared  the  colonial  and  the  English  statutes 
to  be  no  longer  in  force ;  but  only  to  a  limited 
extent  did  it  embrace  or  modify  the  unwritten 
or  report  law.  It  is  divided  into  four  parts. 
1.  The  limits,  divisions,  civil  polity,  and  in- 
ternal administration  of  the  state.  Except 
in  the  changes  introduced  by  the  constitution 
of  1846,  this  part  has  been  but  little  modified, 
otherwise  than  by  local  acts  required  by  the 
growth  of  various  parts  of  the  state,  and  regu- 
lations prescribed  for  corporations. 

8.  Part  2  concerns  the  acquisition,  enjoy- 
ment, and  tranfmission  of  property,  the  do- 
mestic relations,  and  other  matters  connected 
with  private  rights.  This  part  has  under- 
gone considerable  amendment,  but  mainly  in 
fome  provisions  respecting  procedure.  Part 
3  relates  to  courts  and  ministers  of  justice, 
and  proceedings  in  civil  cases.  This  has  been 
largely  modified,  and  in  part  superseded,  by 
radical  changes  in  the  system  of  civil  reme- 
dies, instituted  by  the  constitution  of  1846 
and  carried  cut  by  the  Code  of  Procedure 
(1848).  Part  4  relates  to  crimes  and  punish- 
ments, and  proceedings  in  criminal  cases  and 
prison-discipline.  Many  of  the  revisions  of 
other  states  have  been  based  to  a  greater  or 
less  extent  upon  this. 

9.  The  Code  of  Procedure"  above  referred 
to  relates  only  to  procedure  in  civil  actions. 
All  criminal  procedure,  and  for  the  most  part 
those  remedies  which  are  known  as  special 
proceedings,  remain  under  the  regulation  of 
the  previous  law. 

In  1857  a  commission  of  three  was  appointed 
to  reduce  into  a  written  and  systematic  code 
the  whole  body  of  the  law  of  the  slate  (ex- 
cepting procedure),  or  so  much  and  such 
parts  thereof  as  should  seem  expedient. 
They  were  directed  to  divide  their  work  into 
three  portions:  the  political,  the  civil,  and 
the  penal  codes,  respectively.  The  first  of 
these  was  reported  complete  to  the  legislature 
in  1860. 

10.  Revisions  have  also  been  made  in  Ala- 
bama, in  1852;  Arkansas,  1858;  California, 
1853 ;  Connecticut,  1821,  1838,  1849,  1854 ; 
Delaware,  1852 ;  Indiana,  1852 ;  Kansas, 
1855  ;  Kentucky,  1851-52 ;  Maine,  1857 ; 
Maryland,  1800  ;  Michigan,  1857  ;  Minne- 
sota, 1851 ;  Missouri,  1856 ;  North  Carolina, 
1836, 1854 ;  Oregon,  1855 ;  Rhode  Island,  1857 ; 
Tennessee,  1858;  Virginia,  1849;  see  the  pre- 
face for  an  account  of  the  revisals  and  codes 
of  the  state ;  Wisconsin,  1858.  Codes  of  Pro- 
cedure, on  the  basis  of  that  of  New  York, 
have  been  enacted  in  several  of  the  stales. 
In  some  of  the  newer  of  the  states  above 
mentioned,  the  revised  statutes  are  not  so 
much  a  revision  of  their  own  laws  as  a  copy 
in  extenso,  with  some  modifications,  of  the 
statutory  system  of  another  state. 

U.  Austrian.     The  Civil  Code  was  pro- 
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mulgated  in  1811, — the  code  of  Joseph  II. 
(1780)  having  been  found  wholly  unsuited  to 
the  purpose  and  by  hia  successor  abrogated. 
It  is  founded  in  a  great  degree  upon  the 
Prussian.  The  Penal  Code  (1852)  is  said  to 
adopt  to  some  extent  the  characteristics  of 
the  French  Penal  Code. 

BuRGiUNDiAN.  Lcx  Romaua^  otherwise 
known  in  modern  times  as  the  Papiniani 
Hesponsorum.     Promulgated  a.d.  517. 

It  was  founded  on  the  Roman' luw;  and  its  chief 
interest  is  the  indication  wiiich,  in  common  with 
the  other  Barb.iric  codes,  it  atfurds  of  the  modifica- 
tions of  jurisprudence  under  the  changes  of  society 
amidst  which  it  arose. 

12,  CoNSOLATO  DEL  Mare.  A  code  of 
maritime  law  of  high  antiquity  and  great 
celebrity. 

Its  origin  is  not  certainly  known.  It  has  been 
ascribed  to  the  authority  of  the  ancient  ltin,i!;s  of 
Arragonj  but  there  is  some  reason  for  maintaining 
the  theory  that  it  was  gradually  c^jllected  and 
handed  down  as  a  digest  of  all  the  principal  rales 
and  usages  established  among  the  maritime  natijua 
of  Europe  from  the  twelfth  to  the  fourteenth  cen- 
tury. Since  it  was  first  printed  at  Barcelona  in  tha 
fourteenth  century  it  has  been  enlarged  from  time 
to  time  by  the  addition  of  various  commercial  regu- 
lations. Its  doctrines  are  founded  to  a  large  ex- 
tent on  the  Greek  and  Roman  law.  It  seems  to 
have  been  originally  written  in  the  dialect  of  Cata- 
lonia ;  but  it  has  been  translated  into  every  language 
of  Europe,  except  English.  It  is  referred  to  at  the 
present  day  as  an  authority  in  respect  to  the  owner- 
ship of  vessels,  the  rights  and  obligations  thereto, 
to  the  rights  and  responsibilities  of  master  and  sea- 
men, to  the  law  of  freight,  of  equipment  and  sup- 
ply, of  jettison  and  average,  of  salvage,  of  ransom, 
and  of  pri/.e.  The  edition  of  Pardessus,  in  his  Col- 
lection de  Loia  Maritimea  (vol,  2),  is  deemed  the  best. 

13.  Fren'CH  Codes.  The  chief  French 
codes  of  the  present  day  are  five  in  number, 
sometimes  known  as  Les  Cinq  Codes.  They 
were  in  great  part  the  work  of  Napoleon,  and 
the  first  in  order  bears  his  name.  They  are 
all  frequently  printed  in  one  duodecimo 
volume.  These  codes  do  not  embody  the 
whole  French  law,  but  minor  codes  and  a 
number  of  scattered  statutes  must  also  be 
resorted  to  upon  special  subjects. 

Code  Cloil,  or  Code  Napoleon,  is  composed 
of  thirty-six  laws,  the  first  of  which  was 
passed  in  1803  and  the  last  in  1804,  which 
united  them  all  in  one  body,  under  the  name 
of  Code  Civil  des  Frangais. 

The  first  steps  towards  its  preparation  were  taken 
in  1793,  but  it  was  not  prepared  till  some  years 
subsequently,  and  was  finally  thoroughly  discussed 
in  all  its  details  by  the  court  of  Cassation,  of  which 
Napoleon  was  president  and  in  the  discussions  of 
which  he  took  an  active  part  throughout.  In  1807 
a  new  edition  was  promulgated,  the  title  Code  Napo- 
Uon  being  substituted.  In  the  third  edition  (181G) 
the  old  title  was  restored,*  but  in  1852  it  was  again 
displaced  by  that  of  Napoleon. 

Under  Napoleon's  reign  it  became  the  law  of 
Holland,  of  the  Confederation  of  the  Rhine,  West- 
phalia, Bavaria,  Italy,  Naples,  Spain,  etc.  It  has 
undergone  great  amendment  by  laws  enacted  since 
it  was  established.  It  is  divided  into  three  bonks. 
Book  1,  Of  Persons  and  the  enjoyment  and  priva- 
tion of  civil  rights.  Book  2,  Property  and  its  dif- 
ferent modifications.  Book  3,  Different  ways  of 
acquiring  property.     Prefixed  to  it  is  a  preliminary 


title.  Of  the  Publication,  Effects,  and  Application 
of  Laws  in  General. 

One  of  the  most  perspicuous  and  able  commenta- 
tors on  this  code  is  Toullier,  frequently  cited  in  this 
work. 

14.  Code  de  Procedure  Civil.  That  part 
of  the  code  which  regulates  civil  proceedings. 

It  is  divided  into  two  parts.  Part  First  consists 
of  live  books:  the  first  of  which  treats  of  justices  of 
the  peace;  the  second,  of  inferior  tribunals;  thft 
third,  of  royal  (or  appellate)  courts;  tl.e  fourth,  of 
extraordinary  means  of  proceeding;  the  fifth,  of 
the  execution  of  judgments.  Part  Second  is  di- 
vided jnto  three  books,  treating  of  various  matters 
and  proceedings  special  in  their  nature. 

Code  de  Commerce.  The  code  for  the  regu- 
lation of  commerce. 

This  code  was  enacted  in  1807.  Book  1  is  en- 
titled. Of  Commerte  in  General.  Book  2,  Maritime 
Commerce.  The  whole  law  of  this  subject  is  not 
embodied  in  tliis  book.  Book  3,  Failures  and  Bank- 
ruptcy. Ibis  bock  was  very  largely  amended  by 
the  law  of  2Sth  May,  1838.  Book  4,  Of  Commer- 
cial Jurisdietioi), — the  organization,  jurisdiction, 
and  proceedings  of  commercial  tribunals.  This 
code  is,  in  one  sense,  a  supplement  to  the  Code 
NapoK'on,  applying  the  principles  of  the  latter  to* 
the  various  subjects  of  commercial  law.  The  two 
contain  much  that  is  valuable  upon  commercial 
subjects.  Pardessus  is  one  of  the  most  able  of  its 
expositors. 

15.  Code  d' Instruction  Criminelle.  The 
code  regulating  procedure  in  criminal  cases, 
taking  that  phrase  in  a  broad  sense. 

Book  1  treats  of  the  police;  Book  2,  of  the  ad- 
ministration of  criminal  justice.  It  was  enacted  in 
1808  to  take  effect  with  the  Penal  Code  in  1811. 

Code  P^nal.     The  penal  or  criminal  code. 

Enncted  in  1810.  Book  1  treats  of  penalties  in 
criminal  and  correctional  casis,  and  their  effects; 
Book  2,  of  crimes  and  misdemeanors,  and  their 
punishment;  Book  3,  offences  against  the  police 
regulations,  and  their  punishment.  Important 
amendments  of  this  code  have  been  made  by  sub- 
sequent legislation. 

There  is  also  a  Code  Forestier;  and  the 
name  code  has  been  inaptly  given  to  some 
private  compilations  on  other  subjects, 

16.  Gregorian.  An  unofficial  compilation 
of  the  rescripts  of  the  Roman  emperors.  It 
was  made  in  the  fourth  century,  and  is  not 
now  extant. 

The  Theodosian  Code,  which  was  promulgated 
nearly  a  century  afterwards,  was  a  continuation  of 
this  and  of  the  collection  of  Hermo;:encs.  The  chief 
interest  of  all  of  these  collections  is  in  their  relatiun 
to  their  great  successor  the  Justinian  Code. 

Hanse  Towns,  Laws  op  the.  A  code  of 
maritime  law  established  by  the  Ilanseatic 
towns. 

It  was  first  published  in  German,  at  Luhec,  in 
1597.  In  an  assembly  of  deputies  from  the  several 
towns,  held  at  Lubec,  May  23,  1014,  it  was  revised 
and  enlarged.  The  text,  with  a  Latin  translation, 
was  published  with  a  commentary  by  Kurieke;  and 
a  French  translation  has  been  given  by  Cleii'ac  in 
Ua  et  Covtumes  de  la  Mer.  It  is  not  nnfrequently 
referred  to  on  subjects  of  maritime  law. 

IT.  Henri  [French).  The  best-known  of 
several  collections  of  ordinances  made  during 
the  sixteenth,  seventeenth,  and  eighteenth 
centuries,  the  number  of  which  in  part  both 
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formed  the  necessity  and  furnished  the  ma- 
terial for  the  Code  Napol6on. 

Henri  (HaijUen).  A  very  judicious  adapta- 
tion from  the  Code  Napol6on  for  the  Ilaytiens. 
It  was  promulgated  in  1812  by  Christophe 
(Henri  1.). 

Hermogenian.  An  unofficial  compilation 
made  in  the  fourth  century,  supplementary  to 
the  code  of  Gregorius.     It  is  not  now  extant. 

Institutes  of  Menu.  A  code  of  Hindu 
law,  of  great  antiquity,  which  still  forms  the 
basis  of  Hindu  jurisprudence,  Elphinstone's 
Hist,  of  India,  p.  83,  and  is  said  also  to  be  the 
basis  of  the  laws  of  the  Burmese  and  of  the 
Laos.  Buckle,  Hist,  of  Civilization,  vol.  1,  p. 
54,  note  70. 

The  Institutes  of  Menu  are  ascribed  to  about  the 
ninth  century  B.C.  A  translation  will  be  found  in 
the  third  volume  of  Sir  William  Jonts's  Works.  See, 
also,  Hindu  Law. 

IS.  Justinian  Code.  A  collection  of  im- 
perial ordinances  compiled  by  order  of  the 
emperor  Justinian. 

All  the  judicial  wisdom  of  the  Roman  civilization 
■which  is  of  importance  to  the  American  lawyer  is  em- 
bodied in  the  compilations  to  which  Justinian  gave 
his  name,  and  from  which  that  name  has  received 
its  lustre.  Of  these,  first  in  contemporary  import- 
ance, if  not  first  in  magnitude  and  present  interest, 
was  the  Code.  In  the  first  year  of  his  reign  he  com- 
manded Tvibonian,  a  statesman  of  his  court,  to  re- 
vise ihB  imijerial  ordinances.  The  first  result,  now 
known  as  the  Codex  Vetua,  is  not  extant.  It  was 
superceded  a  few  years  after  its  promulgation  by  a 
new  and  more  complete  edition.  Although  it  is  this 
alone  which  is  now  known  as  the  Code  of  Justinian, 
yet  the  Pandects  and  the  Institutes  which  followed  it 
are  a  part  of  the  same  system,  declared  by  the  same 
authority;  and  the  three  together  form  one  codifica- 
tion of  the  law  of  the  Empire.  The  first  of  these 
works  occupied  Tribonian  and  nine  associates  four- 
teen mouths.  It  is  comprisiid  in  twelve  divisions 
or  books,  and  embodies  all  that  was  deemed  worthy 
of  preservation  of  the  imperial  statutes  from  the 
time  of  Hadrian  down.  The  Institutes  is  an  ele- 
mentary treatise  prepared  by  Tribonian  and  two 
associates  upon  the  basis  of  a  similar  work  by  Gains, 
a  lawyer  of  the  second  century. 

The  Pandects,  which  were  made  public  about  a 
month  after  the  Institutes,  were  an  abridgment  of 
the  treaties  and  the  commentaries  of  the  lawyers. 
They  were  presented  in  fifty  books.  Tribonian  and 
the  sixteen  associates  who  aiiled  him  in  this  part 
of  his  labors  accomplished  this  abridgment  in  three 
years.  It  has  been  judged  to  bear  obvious  marks 
of  the  haste  with  which  it  was  compiled;  but  it  is 
the  chief  embodiment  of  the  Roman  law,  though 
not  the  most  convenient  resort  for  the  modern  stu- 
dent of  that  law. 

19.  Tribonian  found  the  law,  which  for  fourteen 
centuries  had  been  accumulating,  comprised  in 
two  thou.-and  books,  or — stated  according  to  the 
Roman  method  of  computation — in  three  million 
sentences.  It  is  probable  tliat  this  matter,  if  printed 
in  law  volumes  such  as  are  now  used,  would  fill 
from  three  to  five  hundred  volumes. — a  library  per- 
haps as  largo  as  that  which  would  be  composed 
by  a  collection  of  the  Federal  statutes  and  reports 
and  those  of  the  state  of  Pennsylvania.  The  com- 
parison, to  be  more  exact,  should  take  into  account 
treatises  and  digests,  which  would  add  to  the  bulk 
of  the  collection  more  than  to  the  substance  of  the 
material.  The  commissioners  were  instructed  to 
extract  a  series  of  plain  and  concise  laws,  in  which 
there  should  be  no  two  laws  contradictorv  or  alike. 


In  revising  the  imperial  ordinances,  they  were  em- 
powered to  amend  in  substance  as  well  as  in  form. 
20-  The  codification  being  completed,  the  em- 
peror decreed  that  no  resort  should  be  had  to  the 
earlier  writings,  nor  any  comparison  be  made  with 
them.  Commentators  were  forbidden  lo  disfigure  the 
new  with  explanations,  and  lawyers  were  forbidden 
to  cite  the  old.  The  imperial  authority  wassuflScient 
to  sink  into  oblivion  nearly  all  the  previously  exist- 
ing sources  of  law;  but  the  new  statutes  which  the 
emperor  himself  found  it  necessary  to  establish,  in 
order  to  explain,  icompltte,  and  amend  the  law, 
rapidly  accumulated  throughout  his  long  reign. 
These  are  known  as  the  *'  Novels."  The  Code,  tlie 
Institutes,  the  Pandects,  and  the  Novels,  with  some 
subsequent  additions,  constitute  the  Coipue  Jurit 
Civilie.  Though  the  Code  has  lost  its  sanction,  and 
the  Pandects  are  of  secondary  value  to  the  present 
age,  the  Institutes  stand  an  undisturbed  monument 
of  the  science.  The  masterly  arrangement  of  the 
outline  of  the  law  there  adopted  is  to  this  day  a 
model  for  digests  and  commentaries.  The  familiar 
classification  employed  by  Blackstone  is  based  on 
this.  So  far  as  translation  and  modern  illustration 
go,  it  is  through  the  Institutes  that  the  civil  law 
is  most  accessible  to  the  student. 

21.  Among  English  translations  of  the  Institutes 
are  that  by  Cooper  (Phila.  1812;  N.  Y.  1S41),— 
which  is  regarded  as  a  very  good  one, — and  that 
by  Sanders  (Lond.  1853),  which  contains  the  ori- 
ginal text  also,  and  copious  references  to  the  Di- 
gests and  Code.  Among  the  modern  French  com- 
mentators are  Ortolan  and  Pasquiere. 

22.  Livingston's  Code.  Mr.  Edward  Liv- 
ingston, one  of  the  commissioners  who  pre- 
pared the  Louisiana  Code,  prepared  and  pre- 
sented to  Congress  a  draft  of  a  penal  code 
for  the  United  States;  which,  though  it  was 
never  adopted,  is  not  unfrequently  referred 
to  in  the  books  as  stating  principles  of  crimi- 
nal law. 

23.  Mosaic  Code,  The  code  proclaimed 
by  Moses  for  the  government  of  the  Jews, 
B.C.  1491. 

One  of  the  peculiar  characteristics  of  this  code 
is  the  fact  that  whilst  all  that  has  ever  been  suc- 
cessfully attempted  in  other  caf^es  has  been  to  change 
details  without  reversing  or  ignoring  the  general 
principles  which  form  the  basis  of  the  previous  law, 
that  which  was  chiefly  done  here  was  the  assertion 
of  great  and  fundamental  principles  in  part  con- 
trary and  iu  part  perhaps  entirely  new  to  the  cus- 
toms and  usages  of  the  people.  These  principles, 
thus  divinely  revealed  and  sanctioned,  have  given 
the  Mosaic  code  vast  influence  in  the  subsequent 
legislation  of  other  nations  than  the  Hebrews.  The 
topics  on  which  it  is  most  frequently  referred  to 
as  an  authority  in  our  law  are  those  of  marriage 
and  divorce,  and  questions  of  affinity  and  of  the 
punishment  of  murder  and  seduction.  The  com- 
mentaries of  Michaelis  and  of  Wines  are  valuable 
aids  to  its  study. 

24.  Ordonnance  de  la  Marine.  A  code 
of  maritime  law  enacted  in  the  reign  of  Louis 
XIV. 

It  was  promulgated  in  1681,  and  with  great  com- 
pleteness embodied  all  existing  rules  of  maritime 
law,  including  insurance.  Kent  pronounces  it  a 
monument  of  the  wisdom  of  the  reign  of  Louis  "  far 
more  durable  and  more  glorious  than  all  the  mili- 
tary trophies  won  by  the  valor  of  his  armies." 
Its  compilers  are  unknown.  An  English  transla- 
tion is  contained  in  the  appendix  to  Petera's  Admi- 
ralty Reports,  vol.  1.  The  ordinance  has  been  at 
once  illustrated  and  eclipsed  by  Valin'a  comment- 
aries upon  it. 
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25.  Olerox,  Laws  of.  A  code  of  mari- 
time law  whicli  takes  its  name  from  the  island 
of  Oieron. 

Both  tho  French  and  the  English  claim  the  honor 
of  having  originated  this  code, — tho  former  attri- 
buting its  compjilatlon  to  the  command  of  Queen 
Eleanor,  DuchoKS  of  Guienne,  near  which  province 
the  island  of  Oieron  lies;  the  latter  ascribing  its 
promulgation  tj  her  son,  Kichard  I.  The  latter 
mjnaroh,  without  doubt,  caused  it  to  be  improved, 
if  he  did  not  originate  it,  and  ho  introduced  it  into 
Kngland.  Somo  additions  were  made  to  it  by  king 
John.  It  was  promulgated  anew  in  the  reign  of 
Henry  III.,  and  again  confirmed  in  the  reign  of 
Edward  III.  It  is  most  accessible  to  the  American 
profession  in  the  transli^tion  contained  in  tho  ap- 
pendix to  the  first  volume  of  P^ters's  Admiralty  Re- 
ports. The  French  version,  with  Cleirac's  comment- 
ary, is  contained  in  (Ib  ct  Coutumea  de  la  Mer.  Tho 
subjects  upi)n  which  it  is  now  valuable  are  much 
the  same  as  those  of  the  Consolato  del  Mare. 

OsTROGOTHic.  The  code  promulgated  by 
Theodoric,  king  of  the  Ostrogoths,  at  Rome, 
A.D.  500.     It  was  founded  on  the  Roman  law. 

Prussian.  AUgemeines  LandrechU  Tho 
former  code  of  1751  was  not  successful;  but 
the  attempt  to  establish  one  was  resumed  in 
1780,  under  Frederic  II,;  and,  after  long  and 
thorough  discussion,  the  present  code  was 
finally  promulgated  in  1794.  It  is  known 
also  as  tje  Code  Frederic. 

5J6.  RuoDiAN  Laws.  A  maritime  code 
adopted  by  the  people  of  Rhodes,  and  in  force 
among  the  nations  upon  the  Mediterranean 
nine  Oi*  ten  centuries  before  Christ.  There  is 
reason  to  suppose  that  the  collection  under 
this  title  in  Vinnius  is  spui-ious,  and,  if  so,  the 
code  is  not  extant.  See  Marsh,  on  Ins,  b.  1, 
c.  4,  p.  15. 

Theodosian".  a  code  compiled  by  a  com- 
mission of  eight,  under  the  direction  of  Theo- 
dosian  the  Younger. 

It  comprises  the  edicts  and  rescripts  of  sixteen 
emperors,  embracmg  a  period  of  one  hundred  and 
twenty-six  years.  It  was  promulgated  in  tho 
Eastern  Empire  in  43S,  and  quickly  adopted,  also, 
in  the  Wijstern  Empire.'  The  great  modern  ex- 
pounder of  this  code  is  Gothofredus  (Godefroi). 
The  results  of  modern  researches  regarding  this 
code  ai*e  well  stated  in  the  Foreign  Quar.  Kev.  vol. 
S),  374. 

2T.  Twelve  Tables.  Laws  of  ancient 
Rome,  complied  on  the  basis  of  those  of  Solon 
and  other  Greek  legislators. 

They  first  appeared  in  the  year  of  Rome  .303, 
inscribed  on  tun  plates  of  brass.  In  tho  following 
year  two  others  were  added;  and  the  entire  code 
boro  the  name  of  the  Laws  of  the  Twelve  Tables. 
Tha  prinoiplos  they  contained  were  the  germ  of  tho 
body  of  tho  Roman  law,  and  enter  largely  into  the 
modern  jurisprudence  of  Europe.  See  a  fragment 
of  the  law  of  tho  Twelve  Tables,  in  Cooper's  Justi- 
nian, 656;  Gibbon's  Rome,  c.  44. 

VisiGOTHic.  The  LexRomani;  now  known 
as  Breoiarum  Alaricianum,  Ordained  by 
Alaric  II.  for  his  Roman  subjects,  a.d.  506. 

128.  WisBUY,  Lawsof.  a  concise  but  com- 
prehensive code  of  maritime  law,  established 
by  the  "  merchants  and  masters  of  the  mag- 
nificent city  of  Wisbuy." 

The  port  of  Wisbuy,  now  in  ruins,  was  situated 
on  the  nnrthwestern  coast  of  Gottland,  in  (he  Bal- 
tic sea.     It  was  the  capital  of  the  islandf  and  the 


seat  of  an  extensive  commerce,  of  which  the  chief 
relic  and  the  most  signilicant  record  U  this  code. 
It  is  a  mooted  point  whether  this  code  was  derived 
from  the  Laws  of  Oieron,  or  tnat  from  this ;  ba*" 
the  similarity  of  the  two  leaves  no  doubt  that  one 
was  the  ofispring  of  the  other.  It  was  of  great 
authority  in  the  northern  parts  of  Europe.  "  Lex 
lihudia  iiavalie,"  says  Grotius,  "pro  Juie  gentium 
in  illo  mare  Mediterruneo  vigeOat;  ait  iit  apvd 
Gallium  leges  Oleronis,  et  apud  oniiiea  tranai  henutioSf 
legia  WiaOnenses.  De  Jure  B.  lib.  2,  c.  .3.  It  is 
still  referred  to  on  subjects  of  maritime  law.  An 
English  translation  will  bo  found  in  the  appendix 
to  the  first  volume  of  Peters's  Admiralty  llepoits. 

CODEX  (Lat.).  A  volume  or  roll.  The 
code  of  J  ustinian. 

CODICIL.  Some  addition  to,  or  qualificar 
tion  of,  iL  last  will  and  testament. 

This  term  is  derived  from  the  Latin  codiviUnaf 
which  is  a  diminutive  of  codex,  and  in  ttriclness 
imports  a  little  code  or  writing, — a  little  will.  In 
the  Roman  Civil  Law,  codicil  was  defined  as  an  act 
which  contains  dispositions  of  property  in  prospect 
cf  death,  without  the  institution  of  an  heir  cr  exe- 
cutor. Bomat,  Civil  Law,  p.  li.  b.  iv.  tit.  i.  s.  1; 
Just.  Z>e  Codic.  art.  i.  s.  2.  So,  also,  the  ciirly  English 
writers  upon  wills  define  a  c<:dicilin  much  the  same 
way.  "A  codicil  is  a  just  sentence  of  our  wiil 
tuuching  that  which  any  would  have  done  alter 
their  death,  without  the  appointing  of  an  executor." 
Swinburne,  Wills,  pt.  i.  s,  v.  pi.  2.  But  the  present 
definition  of  the  term  istliat  first  given.  Wiiliams, 
Exrs,  pt.  i.  b.  i.  c.  ii.  p.  8;  Swinburne^  Wills,  pt. 
i.  s.  V.  pi.  5. 

Under  the  Roman  Civil  Law,  and  also  by  Iho 
early  English  law,  as  well  as  the  canon  law,  all 
of  which  very  nearly  coincided  in  regard  to  this 
subject,  it  was  considered  that  no  one  could  make 
a  valid  will  or  testament  un'ess  he  did  name  an 
executor,  as  that  was  of  the  essence  of  the  act. 
This  was  attended  with  great  formality  and  so- 
lemnity, in  tho  presence  of  seven  Roman  citizens 
as  witnesses,  owni  eacecptinne  majnrea.  Hence  a 
codicil  is  there  termed  an  unofiTxious,  or  unsolemn, 
testament.  Swinburne,  Wills,  pt.  i.  s.  v.  pi.  4;  Go- 
dolph.  pt.  i.  c.  1,8.2;  iV.  pt.  i.  c.  6,  s.  2:  Plowd.  185j 
where  it  is  said  by  the  judges,  that  "  without  an 
executor  a  will  is  null  and  void,"  which  has  not 
been  regarded  as  law,  in  England,  for  the  last  two 
hundred  years,  probably. 

Tho  office  of  a  codicil  under  the  civil  law  eecma 
to  have  been  to  enable  the  party  to  dispose  of  his 
property,  in  the  near  prospect  of  death,  without 
the  requisite  formalities  of  executing  a  will  (or  tes- 
tament, as  it  was  then  called).  Codicils  wero 
strictly  confined  to  the  disposition  of  property; 
whereas  a  testament  had  relerence  to  the  institu- 
tion of  an  heir  or  executor,  and  contained  trusts 
and  confidences  to  be  carried  into  eflect  after  tho 
decease  of  the  testator.     Domat,  b.  iv.  tit.  i. 

In  the  Roman  Civil  Law  there  were  two  kinds 
of  codicils:  the  ene,  where  no  testament  existed, 
and  which  was  designed  to  supply  its  place  as  to 
the  disposition  of  property,  and  which  more  nenrly 
resembled  our  donatio  caxiad  martin  thi.n  any  thing 
else  now  in  usej  the  other,  where  a  testament 
did  exist,  had  relation  to  the  testament,  and  formed 
a  part  of  it  and  was  to  be  construed  in  connection 
with  it.  Bomat,  p.  ii.  b.  iv.  tit.  i.  s.  i.  art.  v.  It 
is  in  this  last  sense  that  tho  term  is  now  univer- 
sally used  in  the  English  law,  and  in  the  American 
states  where  the  common  law  prevails. 

Codicils  owe  their  origin  to  the  following  cir- 
cumstance. Lucius  Lentulus.  dying  in  Africa,  left 
codicils,  confirmed  by  anticipation  in  a  will  of 
former  date,  and  in  those  codicils  requested  the 
Emperor  Augustus,  by  wiiy  of  Jidei  comminaum,  or 
trust,    to  do   something    therein   expressed.     The 
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emperor  carried  this  will  into  effect^  an'd  the  daugh- 
ter of  Lentulus  paid  legacies  which  she  would  not 
otherwise  have  been  legally  bound  to  pay.  Other 
p'ersons  made  similarj?'/ci commwaa,  and  then  the  em- 
peror, by  the  advice  of  leiwned  men  whom  he  con- 
sulted, sanctioned  the  making  of  codicils,  and  thus 
they  became  clothed  with  legal  authority.  Inst.  2. 
25;  Bowyer,  Comm.  155,  15t!. 

3.  All  codicils  are  part  of  the  'will,  and 
are  to  be  so  construed.  4  Brown,  Ch.  55 , 
17  Sim.  Cii.  108;  16  Beav.  Rolls,  510;  2 
Ves.  Sen.  Ch.  242,  by  Lord  Hardwicke;  3 
Vee.  Ch.  107,  110;  4  id.  610;  4  Younge  & 
C.  Ch.  160  ;  2  Russ.  &  M.  117 ;  8  Cow.  N, 
Y.  56;  3  Saudf.  Ch.  N.  Y.  11;  4  Kent, 
Comm.  531. 

A  codicil  properly  executed  lo  pass  real 
and  personal  estate,  and  in  conformity  with 
the  statute  of  frauds,  and  upon  the  same 
piece  of  paper  with  the  will,  operates  as  a 
republication  of  the  will,  so  as  to  have  it 
speak  from  that  date.  4  Penu.  St.  376 ;  4 
Bane,  Abr.  c.  127,  a.  1,  |  11,  p.  550;  14  B. 
Monr.  Ky.  333  ;  1  Gush.  Mass.  118;  3  Mylno 
&  C.  359.  Sj  also  it  has  been  hold  that  it  is 
not  requisite  that  the  codicil  should  be  on 
the  same  piece  of  paper  in  order  that  it 
should  operate  as  a  republication  of  the  will. 
1  mil,  N.  Y.  590 :  7  id.  346  ;  3  Zabr.  N.  J. 
447. 

3.  A  codicil  duly  executed,  and  attached 
or  referring  to  a  paper  defectively  executed 
as  a  will,  has  the  effect  to  give  operation  to 
the  whole,  as  one  instrument.  3  B.  Monr. 
Ky.  390;  6  Johns.  Ch.  N.  Y  374,  375;  14 
Pick.  Mass.  543  ;    16  Ves.  Ch.  167;  7  id.  98; 

1  Ad.  &  E.  423.  See,  also,  the  numerous  cases 
cited  by  Mr.  Perkins,  Piggott  v.  Walker,  7 
Ves.  Ch.  Sumner  ed.  98;  1  Crompt.  &  M. 
Exch.  42. 

There  may  be  numerous  codicils  to  the 
same  will.  In  such  cases,  the  later  ones  ope- 
rate to  revive  and  republish  the  earlier  ones. 
3  Bingh.  614;  12  J.  B.  Moore,  2. 

But  in  order  to  set  up  an  informally  exe- 
cuted paper  by  means  of  one  subsequently 
executed  in  due  form,  referring  to  such  in- 
formal paper,  the  reference  must  be  such  as 
clearly  to  identify  the  paper.     4  N.  Y.  140. 

4.  It  is  not  competent  to  provide  by  will 
for  the  disposition  ot  property  to  such  persons 
as  shall  be  named  in  a  subsequent  codicil, 
not  executed  according  to  the  prescribed  for 
malities  in  regard  to  wills;  since  all  papers 
of  that  character,  in  whatever  form,  if  in- 
iended  to  operate  only  in  the  disposition  of 
one's  property  after  death,  are  of  a  testa- 
mentary character,  and  must  bo  so  treated. 

2  Ves.  Ch.  204;  12  id.  29;  2  Mylne  &  K. 
765 ;  1  Ves.  &  B.  Ch.  422,  445. 

5.  The  form  of  devising  by  codicil  is  abo- 
lished in  Louisiana,  Code,  1563 ;  and  whether 
the  disposition  of  the  property  be  made  by 
testament,  under  this  title,  or  under  that  of 
institution  of  heir,  of  legacy,  codicil,  dona- 
tio mortis  causa,  or  under  any  other  name 
indicating  the  last  will,  provided  it  be  clothed 
with  the  forms  required  for  the  validity  of  a 
testament,  it  is,  so  far  as  form  is  concerned, 
to  be  considered  a  testament.     See  1  Brown, 


Civil  Law,  292 ;  Domat,  Lois  Civ.  1. 4, 1. 1,  s. 
1 ;  Lemons  EUment.  du  Dr.  Civ.  Bom.  tit.  25. 
See  Wills. 

COEMPTIO  (Lat.).  In  CivU  Law.  The 
ceremony  of  celebrating  marriage  by  solemni- 
ties. 

The  parties  met  and  gave  each  other  a  small  sum 
of  money  They  then  questioned  each  oiher  in 
turn.  The  man  asked  the  woman  if  she  wished  to 
be  his  mater-familfas.  She  replied  that  she-  so 
wished.  The  woman  then  asked  the  man  if  he 
wished  to  be  her  palcr-fnmi  I  in  a.  He  replied  that 
he  so  wished.  They  then  joined  hands;  and  these 
were  called  nuptials  by  cuemptio  Boethius,  Co- 
emptio;  Calvinus,  Lex.;  Taylor,  Law  Gloss. 

COERCION  Constraint;  compulsion; 
force. 

Direct  or  positive  coercion  takes  place  when 
a  man  is  by  physical  force  compelled  to  do 
a,n  act  contrary  to  his  will :  for  example,  when 
a  man  falls  into  the  hands  of  the  enemies  of 
his  country,  and  they  compel  him,  by*  a  just' 
fear  of  death,  to  fight  against  it. 

Implied  coercion  exists  where  a  person  is 
legally  under  subjection  to  another,  and  is 
induced,  in  consequence  of  such  subjection, 
to  do  an  act  contrary  to  his  wiD. 

3.  As  will  is  necessary  to  the  commission 
of  a  crime  or  the  making  of  a  contract,  a 
person  coerced  into  either  has  no  will  on  the 
subject,  and  is  not  responsible.  1  East,  PI. 
Cr.  225;  5  Blackf  Ind.  73  ;  2  Dall.  Penn.  86; 
5  Q.  B.  279;  1  Dav.  &  M.  367.  The  com- 
mand of  a  superior  to  an  inferior,  3  Wash. 
C.  C.  209,  220:  12  Mete.  Mass.  56;  1  Blatchf. 
C.  C.  549 ;  13  How.  115 ;  of  a  parent  to  a  child, 
Broom,  Max.  2d  ed.  11 ;  of  a  master  to  his 
servant,  or  a  principal  to  his  agent,  13  Mo. 
246;  14  id.  137,  340;  3  Cush.  Mass.  279;  11 
Mete.  Mass.  66;  5  Miss.  304;  14  Ala.  365; 
22  Vt.  32;  2  Den.  N.  Y.  341;  14  Johns.  N. 
Y.  119;  may  amount  to  coercion. 

3>  As  to  persons  acting  under  the  con- 
straint of  superior  power,  and,  therefore,  not 
criminally  amenable,  the  principal  case  is 
that  of  married  women,  with  respect  to  whom 
the  law  recognizes  certain  presumptions. 
Thus,  if  a  wife  commits  a  felony,  other  than 
treason  or  homicide,  or,  perhaps,  highway- 
robbery,  in  company  with  her  husband,  the 
law  presumes  that  she  acted  under  his  coer- 
cion, and,  consequently,  without  any  guilty 
intent,  unless  the  fact  of  non-coercion  is  dis- 
tinctly proved.  See  2  Carr.  &  K.  887,  903 ; 
Jebb,  Cr.  Cas.  93.  This  presumption  appears 
on  some  occasions  to  have  been  considered 
conclusive,  and  is  still  practically  regarded 
in  no  very  different  light,  especially  when  the 
crime  is  of  a  flagrant  character ;  but  the  bet- 
ter opinion  seems  to  be  that  in  every  case 
the  presumption  may  now  be  rebutted  by 
positive  proof  that  the  woman  acted  as  a  free 
agent ;  and  in  one  case  that  was  much  dis- 
cussed, the  Irish  judges  appear  to  have  con- 
sidered that  such  positive  proof  was  not  re- 
quired, but  that  the  question  was  always  one 
to  be  determined  by  the  jury  on  the  evidence 
submitted  to  them.  Jebb,  Cr.  Cas.  93;  1 
Mood.  Cr.  Cas.  143.     It  seems  that  a  married 
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woman  cannot  be  convicted  under  any  cir- 
cumitanoes  as  a  receiver  of  stolen  goods, 
when  tlie  property  lias  been  taken  by  her 
husband  and  given  to  her  by  him.  1  Dearsl. 
Or.  Cas.  184 ;  1  Den.  Or.  Gas.  5'J6.  Husband 
and  wife  were  jointly  charged  with  felonious 
wounding  with  intent  to  disfigure  and  to  do 
grievous  bodily  harm.  The  jury  found  that 
the  wife  acted  under  the  coercion  of  the  hus- 
band, and  that  she  did  not  personally  inflict 
any  violence  on  the  prosecutor.  Oa  tliis  find- 
ing, the  wife  was  held  entitled  to  an  acquittal. 
1  Dearal.  &  B.  Or.  Cas.  553. 

4.  Whether  the  doctrine  of  coercion  extends 
to  any  misdemeanor  may  admit  of  some 
doubt ;  but  the  better  opinion  seems  to  be  that, 
provided  the  misdemeanor  is  of  a  serious 
nature,  as,  for  instance,  the  uttering  of  base 
cjin,  the  wife  will  be  protected  in  like  man- 
ner as  in  oases  of  felony ;  although  it  has  been 
distinctly  held  that  the  protection  does  not 
extend  to  assaults  and  batteries  or  to  the 
offence  of  keeping  a  brothel.  2  Lew.  Cr. 
Cas.  220;  8  Carr.  &  P.  19,  541 ;  2  Mood.  Cr. 
Cas.  384;  10  Mod.  63;  1  Mete.  Mass.  151; 
10  Mass.  152.  Indeed,  it  is  probable  that  in 
all  inferior  misdemeanors  this  presumption, 
if  admitted  at  all,  would  be  held  liable  to  be 
defeated  by  far  less  stringent  evidence  of  the 
wife's  active  co-operation  than  would  suffice 
in  cases  of  felony.  8  Carr.  &  P.  541 ;  2 
Mood.  Cr.  Cas.  53  ;  1  Taylor,  Ev.  152.  The 
law  upon  the  responsibility  of  married  women 
for  crime  is  fully  stated  in  1  Bennett  &  H. 
Lead.  Crim.  Cas.  76-87. 

COFRADIA.  The  congregation  or  brother- 
hood entered  into  by  several  persons  for  the 
purpose  of  performing  pious  works.  No  so- 
ciety of  this  kind  can  be  lawfully  formed  with 
out  license  from  the  king  and  the  bishop  of 
the  diocese. 

COGNATES.  In  CIvU  and  Scotch 
Law.  Relations  through  females.  1  Mac- 
keldy.  Civ.  Law,  137  ;  Bell,  Diet. 

COGNATI.  In  ClvU  Law.  Collateral 
heirs  tlirough  females.  Relations  in  the  line 
of  the  mother.     2  Blackstone,  Comm.  235. 

The  term  is  not  used  in  the  civil  law  as  it  now 
prevails  in  France.  In  the  eommon  law  it  has  no 
technical  sense;  but  as  a  word  of  discourse  in  Eng- 
lish it  signifies,  generally,  allied  by  blood,  related 
in  origin,  of  the  same  family. 

Odginally,  the  maternal  relationship  had  no  in- 
fluence in  the  formation  of  the  Koman  family,  nor 
in  the  right  of  inheritance.  But  the  edict  of  the 
prastor  established  what  was  called  the  Praetorian 
succession,  or  the  bonorum  pomessio,  in  favor  of 
cognates  in  certain  cases.  Dig.  38.  8.  See  Pateb- 
i-AsiiLiAS;  Vicat;  Biret,  Vocahuiairj. 

COGNATION.  In  Civil  Law.  Signi 
fies  generally  the  kindred  which  exists  be- 
tween two  persons  who  are  united  by  ties  of 
blood  or  family,  or  both. 

Civil  cognation  is  that  which  proceeds  alone 
from  the  ties  of  families,  as  the  kindred  be- 
tween the  adopted  father  and  the  adopted 
child. 

Mixed  coffnaiion  is  that  which  unites  at  the 
same  time  the  ties  of  blood  and  family,  as 


that  which  exists  between  brothers  the  issue 
of  the  same  lawful  marriage.  Inst.  3.  6; 
Dig.  38.  10. 

Natural  cognation  is  that  which  is  alone 
formed  by  ties  of  blood :  such  is  the  kindred 
of  those  who  owe  their  origin  to  an  illicit  con- 
nection, either  in  relation  to  their  ascendants 
or  collaterals. 

COGNISANCE.     See  Cognizance. 

COGNITIONIBTJS  ADMITTENDIS. 
A  writ  requiring  a  justice  or  other  qualified 
person  who  has  taken  a  fine  and  neglects  to 
certify  it  in  the  court  of  common  pleas,  to  do  so. 

COGNIZANCE  (Lat  cogmtio,  recogni- 
tion, knowledge ;  spelled,  also,  Conusance  and 
Cognisance).  Acknowledgment;  recognition; 
jurisdiction  ,  judicial  power;  hearing  a  matter 
judicially 

Of  Pleaa  Jurisdiction  of  causes.  A  privi- 
lege granted  by  the  king  to  a  city  or  town  to 
hold  ple.as  within  the  same.  Termes  de  la 
Ley  It  is  in  frequent  use  among  the  older 
writers  on  English  law  in  this  latter  sense, 
but  is  seldom  used,  if  at  all,  in  America,  ex- 
cept in  its  more  general  meaning.  The  uni- 
versities of  Cambridge  and  Oxford  possess 
this  franchise.  Willes,  233;  1  Sid.  103;  11 
East,  543;  1  W.  Blackst.  454;  10  Mod.  126; 
3  Sharswood,  Blackst.  Comm.  i-OS. 

Claim  of  Cognizance  (or  of  Conusance) 
is  an  intervention  by  a  third  person,  demand- 
ing judicature  in  the  cause  against  the  plain- 
tiff, who  has  chosen  to  commence  his  action 
out  of  claimant's  court.  2  Wils.  40&;  2  Shars- 
wood, Blackst.  Comm.  350,  n. 

It  is  a  question  of  jurisdiction  between  the 
two  courts,  Fortesc.  157;  5  Viner,  Abr.  588, 
and  not  between  the  plaintiff  and  defendant, 
as  in  the  case  of  plea  to  the  jurisdicticn,  and 
must  be  demanded  by  the  party  entitled  to 
conusance,  or  by  his  representative,  and  not 
by  the  defendant  or  his  attorney.  1  Chitty, 
Plead.  403. 

There  are  three  sorts  of  conusance.  Tenere 
placita,  which  does  not  oust  another  court  of 
its  jurisdiction,  but  only  creates  a  concurrent 
one.  Cognitio  placitorum,  when  the  plea  is 
commenced  in  one  court,  of  which  conusance 
belongs  to  another.  A  conusance  of  exclusive 
jurisdicticn:  as,  that  no  other  court  shall  hold 
plea,  etc.  Hardr.  509 ;  Bacon,  Abr.  Courts,  D. 

In  Pleading.  The  answer  of  the  defend- 
ant in  an  action  of  replevin  who  is  not  en- 
titled to  the  distress  or  goods  which  are  the 
subject  of  the  action, — acknowledging  the 
taking,  and  justifying  it  as  having  been  done 
by  the  command  of  one  who  is  so  entitled. 
Lawes,  Plead.  35,  36;  4  Bouvier,Inst.  n.  3571v 
An  acknowledgment  made  by  the  deforciant, 
in  levying  a  fine,  that  the  lands  in  question 
are  the  right  of  the  complainant.  2  SharS' 
wood,  Blackst.  Comm.  350. 

COGNOMEN  (Lat.).    A  family  name. 

The  prmnomen  among  the  Romans  distinguished 
the  person,  the  nomen  the  gens,  or  all  the  kindred 
descended  from  a  remote  common  stock  through 
males,  while  the  cognomen  denoted  the  particulai 
family.     The  agnovien  was  added  on  account  of 
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some  particular  event,  as  a  further  distinction. 
Thus,  in  the  designatiun  Publius  Cornelius  Soipio 
Africanus,  Publius  is  the  prienomen,  Cornelius  is 
the  nomcU;  Sctpio  the  cognomen,  and  Africanus  the 
agnomen.  Vioat.  These  several  terms  occur  fre- 
quently in  the  Roman  laws.  See  Gas.  temp.  Hardw. 
286;  6  Cuke,  66;  1  Tayl.  No.  C.  148. 

COGNOVIT  ACTIONEM  (Lat.  he  has 
confessed  the  action.  Cognooit  alone  is  in 
common  use  with  the  same  significance). 

In  Pleading.  A  written  confession  of  an 
action  by  a  defendant,  subscribed,  but  nut 
scaled,  and  authorizing  the  plaintiff  to  sign 
judgment  and  issue  execution,  usually  for  a 
sum  named. 

It  is  given  after  the  action  is  brought  to 
save  expense,  and  differs  from  a  warrant  of 
attorney,  which  is  given  before  the  commence- 
ment of  any  action  and  is  under  seal.  3 
Chanc.  Pract.  664;  3  Bouvier,  Inst.  3229. 

COHABIT  (Lat.  con  and  habere).  To 
live  together  in  the  same  house,  claiming  to 
be  married. 

The  word  does  not  include  in  its  signification, 
necessarily,  the  occupying  the  same  bud,  1  Hagg. 
Cons.  1-14 ;  4  Paige,  CJh.  N.  Y.  425 ;  though  the  word 
is  popularly,  and  sometimes  in  statutes,  used  in 
this  latter  sense.  20  Mo.  210 ;  Bishop,  Marr.  iSi;  Div. 
I  506,  n. 

To  live  together  in  the  same  house. 

Used  without  reference  to  the  relation  of  the 
parties  to  each  other  as  husband  and  wife,  or  other- 
wise. Used  of  sisters  or  other  members  of  the 
same  family,  or  of  jjcrsons  not  members  of  the  same 
family,  occupying  the  s;ime  house.  ?  Vern.  Ch. 
323;  Bishop,  JIarr.  &  Div.  600,  n. 

COIF.     A  head-dress. 

In  England  there  are  certain  Serjeants  at  law 
who  are  called  Serjeants  of  the  coif,  from  the  lawn 
coif  they  wear  on  their  heads  under  their  thin  caps 
when  they  are  admitted  to  that  order.  It  was  an- 
ciently worn  as  a  distinguishing  badge.  Spelman, 
Gloss. 

COLIBBRTUS.  One  who,  holding  in 
free  socage,  was  obliged  to  do  certain  services 
for  the  lord.  A  middle  class  of  tenants  be- 
tween servile  and  free,  who  held  their  free- 
dom of  tenure  on  condition  of  performing  cer- 
tain services.  Said  to  be  the  same  as  the 
conditiondles.     Cowel. 

COLLATBRAIi  (Lat.  con,  with,  latus, 
the  side).  Tiiat  which  'is  by  the  side,  and 
not  the  direct,  line.  That  which  is  additional 
to  or  beyond  a  thing. 

COLLATERAL  ASSURANCE.  That 
which  is  made  over  and  above  the  deed  itself. 

COLLATERAL  CONSANGUINITY. 
That  relationship  which  subsists  between  per- 
sons who  have  the  same  ancestors  but  not  the 
same  descendants, — who  do  not  descend  one 
from  the  other.     2  Blaekstone,  Comm.  203. 

The  essential  fact  of  consanguinity  (common  an- 
cestral blood)  is  the  same  in  lineal  and  collateral 
consanguinity;  but  the  relationship  is  aside  from 
the  direct  line.  Thus,  father,  son,  and  grandson 
are  lineiiUy  related;  uncle  and  nephew,  collaterally. 

COLLATERA.L  ESTOPPEL.  The  col- 
lateral determination  of  a  question  by  a  court 
having  general  jurisdiction  of  the  subject. 
See  20  ft.  209. 


COLLATERAL  PACTS.  Facts  not  di- 
rectly connected  with  the  issue  or  mailer  in 
dispute. 

Such  facts  are  inadmissible  in  evidence;  but, as  it 
is  frequently  difficult  to  a.>certain,  a  pHun,  whether 
a  particular  fact  offered  in  evidence  will  or  will  not 
clearly  appear  to  be  material  in  the  progress  of  the 
cause,  in  such  cases  it  is  usual  in  practice  for  Ihe 
court  to  give  credit  to  the  assertion  of  the  counsel 
who  tenders  such  evidence,  that  the  facts  will  turn 
out  to  be  material.  But  this  is  always  within  the 
sound  discretion  of  the  court.  It  is  the  duty  of  the 
counsel,  however,  to  offer  evidence,  if  ptissiblc,  in 
su(  h  order  that  each  part  of  it  will  a]  ]tear  to  bo 
pertinent  and  proper  at  the  time  it  is  offered;  and 
it  is  expedient  to  do  so,  as  this  method  tends  to  the 
success  of  a  good  cause. 

When  a  witness  is  cross-examined  as  to  collateral 
facts,  the  party  cross-extmiiiing  will  he  bt.und  by 
the  answer;  and  lie  cannot,  in  general,  contrad.ct 
him  by  another  witness.     Roscoe,  Grim.  Ev.  1C9. 

COLLATERAL  ISSUE.  An  issue  taken 
upon  some  matter  aside  from  the  general 
issue  in  the  case. 

Thus,  for  example,  a  plea  by  the  crim'nal  that 
he  is  not  the  persf.n  attainted  when  tn  interv.il  ex- 
ists between  attainder  and  execution,  a  plea  in 
abatement,  and  other  such  pkas,  each  raite  a  col- 
lateral issue.  4  Blaekstone,  Comm.  ;i'J6.  And  see 
4  id.  338. 

COLLATERAL  KINSMEN.  Those 
who  descend  from  (,ne  and  the  tame  ctnimon 
ancestor,  but  not  from  one  another. 

Thus,  brothers  and  sisters  are  collateral  to  each 
other;  the  uncle  and  the  ncpi.ew  are  collateral  kins- 
men, and  cousins  are  the  same.  All  kinbiiicn  are 
cilber  lineal  or  collafernt, 

COLLATERAL     LIMITATION.      A 

limitation  in  the  convej-ante  of  an  e^tate, 
giving  an  interest  for  a  specified  pericd,  but 
making  the  right  of  enjoyment  depend  upon 
some  collateral  event:  as,  an  estate  to  A  till  B 
shall  go  to  Rome.  Park,  Dow.  103;  4  Kent, 
Comm.  128 ;  1  Washburn,  Real  Prop.  215. 

COLLATERAL  SECURITY.  A  sepa- 
rate obligation  attached  to  ai.othcr  contract 
to  guaranty  its  performance.  The  transfer 
of  property  or  of  other  contracts  to  inturc  the 
performance  of  a  principal  engagement. 

The  property  or  securities  thus  conveyed 
are  also  called  collateral  securities.  1  P(  well, 
Mortg.  393  ;  2  id.  006,  n.  871  ;  3  io'.944,  KOI. 

COLLATERAL  WARRANTY.  War- 
ranty as  to  an  estate  made  by  <  ne  who  was 
ancestor  to  the  heir  theieof,  either  actually 
or  by  implication  of  law,  in  respect  to  ether 
property,  but  who  could  not  have  been  so  in 
respect  to  the  estate  in  questirn. 

ii.  Warranty  made  wliere  the  heir's  title  to 
the  land  neither  was  nor  could  have  been  de- 
rived from  the  warranting  ancestor.  Termes 
do  la  Ley.  • 

Thus,  if  B  tenant  in  toil  should  discontinue  the 
tail,  have  issue  and  die,  and  the  uncle  of  the  nsue 
fhould  release  to  the  diseontinueo  and  die  wi:hout 
issue,  this  is  a  collateral  warranty  to  the  issue  in 
tail.  Littleton,  J  709.  The  tenant  in  tail  having 
discontinued  as  to  his  issue  before  his  birth,  the 
heir  in  tail  was  driven  to  his  action  to  regain  pos- 
session upon  tho  death  of  his  ancestor  tenant  in  tail ; 
and  in  this  action  the  collateral  warranty  came  in 
as  an  estoppel.     2  Washburn,  Real  Prop.  670. 


COLLATERALES  ET  SOCII 


289 


COLLISION 


The  heir  was  barred  from  ever  claiming 
the  land,  and,  in  case  he  had  assets  from  the 
warranting;  ancestor,  was  obliged  to  give  the 
warrantee  other  lands  in  case  of  an  eviction. 
4  Cruise,  Dig.  436. 

3.  By  the  statute  of  Gloucester,  6  Edw.  I. 
c.  3,  tenant  by  the  curtesy  was  restrained  from 
making  such  warranty  as  should  bind  the 
heir.  By  a  favorable  construction  of  the  sta^ 
tute  De  Bonis,  and  by  the  statute  3  &  4  Will. 
IV.  c.  74,  tenants  in  tail  were  deprived  of 
the  power  of  making  collateral  warranty. 
By  statute  11  Hen.  VII.  c.  20,  warranty  by 
a  tenant  in  dower,  with  or  without  the  assent 
of  her  subsequent  husband,  was  prevented; 
and  finally  the  statute  4  &  5  Anne,  c.  16,  de- 
clares all  warranties  by  a  tenant  for  life  void 
against  the  heir,  unless  such  ancestor  has  an 
estate  of  inheritance  in  possession.  See  Coke, 
Litt.  373,  Butler's  note  [328] ;  Stearns,  Real 
Act.  135,  372. 

4.  It  is  doubtful  if  the  doctrine  has  ever 
prevailed  to  a  great  extent  in  the  United 
States.  The  statute  of  Anne  has  been  re- 
enacted  in  New  York,  4  Kent,  Comm.  3d  ed. 
460 ;  and  in  New  Jersey.  3  llalst.  N.  J.  106. 
It  has  been  adopted  and  is  in  force  in  Rhode 
Island,  1  Sumn.  C.  C.  235;  and  in  Delaware. 
1  Ilarr.  Del.  50.  In  Kentucky  and  Virginia, 
it  scorns  that  collateral  warranty  binds  the 
heir  to  the  extent  of  assets  descended.  1 
Dan.  Ky.  59.  In  Pennsylvania,  collateral 
warranty  of  the  ancestor,  with  sufficient  real 
assets  descending  to  the  heirs,  bars  them 
from  recovering  the  lands  wiirianted.  4  Dull. 
Penn.  16S;  2  Yeates,  Penn.  509;  9  Scrg.  &,  R. 
Pcnn.  275.  See  2  Sharswood,  Blackst.  Comm. 
301 ;  2  Washburn,  Real  Prop.  068-671. 

COLLATERALES    ET   SOCII.     The 

former  title  of  masters  in  chancery. 

COLLATIO  BONORUM.  A  collation 
of  goods. 

COLLATION  In  Civil  Law.  The 
supposed  or  real  return  to  the  mass  of  the 
succession,  which  an  heir  makes  of  the  pro- 
perty he  received  in  advance  of  his  share  or 
otherwise,  in  order  that  such  property  may 
be  divided  together  with  the  other  effects  of 
the  succession.     La.  P/iv.  Code,  art.  1305. 

As  the  object  of  collation  is  to  equalize  the 
heirs,  it  follows  that  those  things  are  ex-, 
eluded  from  collation  which  the  heir  ac- 
quired by  an  onerous  title  from  the  ancestor ; 
that  is,  where  ho  gave  a  valuable  considera- 
tion for  them.  And,  upon  the  same  principle, 
if  a  co-heir  claims  no  share  of  the  estate,  he 
is  not  bound  to  collate.  Qui  non  vult  heredi- 
tatem,  non  coyitiir  ad  eollationem.  La.  Civ. 
Code,  art.  1305-1367. 

In  Ecclesiastical  Law.  The  act  by 
which  the  bishop  who  has  the  bestowing  of  a 
benefice  gives  it  to  an  incumbent. 

Where  the  ordinary  and  patron  were  the  same 
person,  presentation  and  institution  to  a  benefice 
became  one  and  the  same  act;  and  th;s  was  called 
collation.  Collation  rendered  the  living  full  ex- 
cept as  against  the  king.  1  Blackstone,  Comm. 
391.  An  advowson  under  such  circumstances  is 
termed  collative.  2  Blackstone,  Comm.  22. 
Vol.  I.— 19 


In  Practice.  The  comparison  of  a  copy 
with  its  original,  in  order  to  ascertain  its  cor- 
rectness and  conformity.  The  report  of  the 
oflicer  who  made  the  comparison  is  also  called 
a  collation. 

COLLECTOR.  One  appointed  to  re- 
ceive taxes  or  other  impositions :  as,  collector 
of  taxes,  collector  of  militia  fines,  etc.  A 
person  appointed  by  a  private  person  to  col- 
lect the  credits  due  him. 

COLLECTOR  OF  THE  CUSTOMS. 
An  officer  of  the  United  States,  appointed  for 
the  term  of  four  years,  but  removable  at  the 
pleasure  of  the  president.  Act  of  May  15, 
1820,  sect.  1,  3  Story,  U.  S.  Laws,  1790. 

The  duties  of  a  collector  of  the  customs  are  de- 
scribed in  general  terms  as  follows  : — "  He  shall  re- 
ceive all  reports,  manifests,  and  documents  to  'be 
made  or  exhibited  on  the  entry  of  any  ship  or 
vessel,  according  to  the  regulations  of  this  act; 
shall  record,  in  books  to  be  kept  fur  the  purpose,  all 
manifests ;  shall  receive  the  entries  of  all  ships  or 
vessels,  and  of  the  goods,  wares,  and  merchandise  im- 
ported in  them;  shall,  together  with  the  naval  officer, 
where  there  is  one,  or  atone,  where  there  is  none, 
estimate  the  amount  of  duties  payable  thereupon, 
indorsing  the  said  amounts  upon  the  respective 
entries ;  shall  receive  all  moneys  paid  for  duties,  and 
shall  take  bonds  for  securing  the  i)ayment  thereof; 
shall  grant  all  permits  for  the  unlading  and  delivery 
of  goods;  shall,  with  the  approbation  of  the  principal 
tifficor  of  the  treasury  department,  employ  proper 
persons  as  weighers,  gangers,  measurers,  and  in- 
spectors, at  the  several  ports  within  his  distrist, 
and  also,  with  the  like  approbation,  provide,  at  the 
public  expense,  storehouses  for  the  safe  keeping  of 
goods,  and  such  scales,  weights,  and  measures  a-s 
may  be  necessary."  Act  of  March  2,  1709,  s.  lU, 
1  Story,  U.  S  Laws,  690.  See,  for  olher  duties  of 
colleotiirs,  1  Story,  U.  S  Laws,  692,  612,  620,  632, 
659,  and  vol.  3,  1650,  1697,  1759,  1761,  1791,  1811, 
1848,  1854;  10  Wheat.  246. 

COLLEGE.  An  organized  collection  or 
assemblage  of  persons.  A  civil  corporation, 
society,  or  company,  having,  in  general,  some 
literary  object. 

The  assemblage  of  the  cardinals  at  Rome  is  called 
a  college.  The  body  of  presidential  electors  is 
called  the  electoral  college,  although  the  whole 
body  never  come  together. 

COLLEGIUM  (Lat.  eolligere,  to  collect). 
In  Civil  Law.  A  society  or  assemblage 
of  those  of  the  same  rank  or  honor.  An 
army.  A  company,  in  popular  phrase.  The 
whole  order  of  bishops.     DuCange. 

Collegium  ilUcitum.  One  which  abused  its 
right,  or  assembled  for  any  other  purpose 
than  that  expressed  in  its  charter. 

Collegium  licitvm.  An  assemblage  or  so- 
ciety of  men  united  for  some  useful  purpose 
or  business,  with  power  to  act  like  a  single 
individual. 

All  collegia  were  Ulicita  which  were  not 
ordained  by  a  decree  of  the  senate  or  of  the 
emperor.     2  Kent,  Comm.  269. 

COLLISION.  In  Maritime  Law.  The 
act  of  ships  or  vessels  striking  together,  or  of 
one  vessel  running  against  or  foul  of  another.* 

2.  It  may  happen  without  fault,  no  blame 
being  imputable  to  those  in  charge  of  either 
vessel.  In  such  case,  in  the  English,  American, 
and  French  courts,  each  party  must  bear  his 
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owa  loss.  Pardessus,  Droit  Coram,  p.  4,  t.  2, 
c.  2,  ^  4 ;  Story,  Bailm.  g.  609  ;  1  Conkling, 
Adm.  306 ;  14  How.  352. 

It  may  happen  by  mutual  fomlt,  that  is,  by 
the  misconduct,  fault,  or  negligence  of  those 
in  charge  of  both  vessels.  In  such  case, 
neither  party  has  relief  at  common  law,  3 
Kent,  Comm.  231;  3  Carr.  &  P.  528;  9  id. 
^13  ;  11  East,  60  ;  21  Wend.  N.  Y.  188,  615  ; 
6  Hill,  N.  Y.  592 ;  12  Meto.  Mass.  415  ;  26 
Me.  39 ;  but  the  maritime  courts  aggregate 
the  damages  to  both  vessels  and  their  cargoes, 
and  then  divide  the  same  equally  between 
the  two  vessels.  3  Kent,  Corapi.  232;  1  Conk- 
ling, Adm.  374-376;  16  Bost.  Law  Rep.  686; 
17  How.  170;  Gilp.  Dist.  Ct.  579,  584;  Crabbe, 
Pist.  Ct.  22.     See  1  Swab.  Adm.  60-101. 

3*  It  may  happen  by  inscrutable  fault, 
that  is,  by  the  fault  of  those  in  charge  of  one 
or  both  vessels  and  yet  under  such  circum- 
stances that  it  is  impossible  to  determine 
who  is  in  fault.  In  such  case  the  American 
courts  of  admiralty  and  the  European  mari- 
time courts  adopt  the  rule  of  an  equal  divi- 
sion of  the  aggregate  damage.  Dav.  Dist.  Ct. 
355  ;  Flanders,  Mar.  Law.  296.  But  the 
English  courts  have  refused  a  remedy  in  ad- 
miralty. 2  Hagg.  Adm.  145 ;  6  Thornt.  Adm. 
240. 

It  may  happen  hy  the  fault  of  those  belong- 
ing to  one  of  the  colliding  vessels,  without  any 
fault  being  imputable  to  the  other  vessel.  In 
such  case  the  owners  of  the  vessel  in  fault 
must  bear  the  damage  which  their  own  vessel 
has  sustained,  and  are  liable  as  well  as  their 
master  to  a  claim  for  compensation  from  the 
owners  of  the  other  vessel  for  the  damage 
done  to  her,  1  Swab.  Adm.  23,  173,  200,  211; 
3  W.  Rob.  Adm.  283  ;  1  Blatchf.  C.  C.  211 ;  2 
Wall.  Jr.  C.  C.  52;  1  H)w.  28;  13  id.  101 ; 
although  wilfully  committed  by  the  master. 
Crabbe,  Dist.  Ct.  22 ;  1  Wash,  C.  C.  13 ;  3  id. 
262.  But  see  1  W.  Rob.  Adm.  399-400  ;  2 
id.  502;  1  Hill,  N.  Y.  343;  19  Wend.  N.  Y. 
343;  1  East,  106;  6  Jur.  443. 

4.  Full  compensation  is,  in  general,  to  be 
made  in  such  cases  for  the  loss  and  damage 
which  the  prosecuting  party  has  sustained  by 
the  fault  of  the  party  proceeded  against,  2W. 
Rob.  Adm.  279,  including  all  damages  which 
are  fairly  attributable  exclusively  to  the  act 
of  the  original  wrong-doer,  or  which  may  be 
said  to  be  the  direct  consequence  of  his 
wrongful  act.  3  W.  Rob.  Adm.  7,  282;  11 
Mees.  &  W.  Exch.  228  ;  1  Swab.  Adm.  200  ; 
6  N.  Y.  Leg.  Obs.  12  ;  1  Blatchf.  C.  0.  211 ; 
2  Wall.  Jr.  C.  C.  52 ;  1  How.  28  ;  13  id.  113 ; 
17  id.  170. 

The  personal  liability  of  the  owners  is, 
,  however,  limited  in  some  cases  to  the  value 
of  the  vessel  and  freight.  Code  de  Comm. 
art.  216 ;  Stat.  17  &  18  Vict.  c.  104  (Mer- 
chants' Shipping  Act),  pt.  9, 1  503  et  seq.;  9 
U.  S.  Stat^  at  Large,  635  ;  10  id.  68,  72,  73 ; 
.3  W.  Rob.  Adm.  16,  41, 101 ;  1  Eng.  L.  &  Eq. 
637 ;  3  Hagg.  Adm.  431 :  15  Mees.  &  W. 
Exch.  391 ;  3  Stor.  C.  C.  465 ;  Dav.  Dist.  Ct. 
172 ;  16  Bost.  Law  Rep.  686  ;  2  Am.  Law 
Reg.  167.     See  5  Mich.  368.    In  maritime 


law  the  vessel  itself  is  hypothecated  as  secu- 
rity for  the  injury  done  in  such  cases.  1 
Swab.  Adm.  1,  3 ;  22  Eng.  L.  &  Eq.  62,  72 ;  15 
Bost.  Law  Rep.  560;  14  How.  351;  16  id.  469. 

5.  For  the  prevention  of  collisions,  certain 
rules  have  been  adopted  (see  Navigation 
Rules)  which  are  binding  upon  vessels  ap- 
proaching each  other  from  the  time  the  neces- 
sity for  precaution  begins,  and  continue  to  be 
applicable,  as  the  vessels  advance,  so  long  as 
the  means  and  opportunity  to  avoid  the  danger 
remain.  21  How.  372.  But,  whatever  may 
be  the  rules  of  navigation  in  force  at  the 
place  of  collision,  it  is  apparent  that  they 
must  sometimes  yield  to  extraordinary  cir- 
cumstances and  cannot  be  regarded  as  bind- 
ing in  all  cases.  Thus,  if  a  vessel  necessarily 
goes  so  near  a  rock,  or  the  land,  that  by  fol- 
lowing the  ordinary  rules  she  would  inevi- 
tably go  upon  the  rock,  or  get  on  shore  or 
aground,  no  rule  should  prevail  over  the  pre- 
servation of  property  and  life.  1  W.  Rob. 
Adm.  478,  485 ;  4  J.  B.  Moore,  Priv.  Coun. 
314.  No  vessel  should  unnecessarily  incur 
the  probability  of  a  collision  by  a  pertinacious 
adherence  to  the  rule  of  navigation,  1  W. 
Rob.  Adm.  471,  478;  2  Wend.  N.  Y.  462; 
and  if  it  was  clearly  in  the  power  of  one  of 
the  vessels  which  came  into  collision  to  have 
avoided  all  danger  by  giving  way,  she  will 
be  held  bound  to  do  so,  notwithstanding  the 
rule  of  navigation.  6  N.  Y.  Leg.  Obs.  190; 
6  Thornt.  Adm.  600,  607  ;  7  id.  127 ;  15  Bost. 
Law  Rep.-  390.  But  a  vessel  is  not  required 
to  depart  from  the  rule  when  she  cannot  do 
so  without  danger..    6  N.  Y.  Leg.  Obs.  190 ; 

2  Curt.  C.  C.  Rep.  363  ;  18  How.  581. 

6.  There  must  be  a  lookout  properly  sta- 
tioned and  kept;  and  the  absence  of  such  a 
lookout  is  prima  facie  evidence  of  negligence. 
10  How.  557  ;  12  id.  443 ;  18  id.  584 ;  21  id. 
548 ;  23  id.  448 ;  Dav.  Dist.  Ct.  359 ;  16  Bost. 
Law  Rep.  433;  9  N.  Y.  Leg.  Obs.  239. 
Lights  also  must  be  kept,  in  some  cases; 
though  the  rule  was  and  is  otherwise  by 
general  maritime  law  in  regard  to  vessels  on 
the  high  seas.  2  W.  Rob.  Adm.  4 ;  3  id.  49 ;  2 
Wall.  Jr.  268.  See  Navigation  Rules  ;  12 
How.  443  ;  17  id.  170  ;  18  id.  223,  581 ;  19 
id.  56,  48,  201 ;  21  id.  1,  184,  372,  548  ;  22 
id.  48,  461  ;  23  id.  287  ;  Dav.  Dist.  Ct.  359  ; 
1  Blatchf.  C.  C.  236,  370  ;  Stu.  Adm.  Low. 
C.  222,  242;  21  Pick.  Mass.  254;  6  Whart. 
Penn.  324  ;  11  Bost.  Law  Rep.  80  ;  16  id. 
433  ;  19  id.  379  ;  6  N.  Y.  Leg.  Obs.  374;  1 
Thornt.  Adm.  592  ;  2  id.  101  ;  4  id.  97,  161; 
6  id:  176 ;  7  id.  507  ;  2  AV.  Rob.  Adm.  377  ; 

3  id.  7,  49,  190 ;  1  Swab.  Adm.  20,  233. 

7.  The  injury  to  an  insured  vessel  occa<- 
sioned  by  a  collision  is  a  loss  within  the 
ordinary  policy  of  insurance,  4  Ad  i,  E 
420;  6  Nev.  &  M.  713;  14  Pet.  99;  14  How! 
352  ;  8  Cush.  Mass.  477  ;  but  when  the  col- 
lision is  occasioned  by  the  fault  of  the  in- 
sured vessel,  or  the  fault  of  both  vessels,  tha 
insurer  is  not  ordinarily  liable  for  the  amount 
of  the  injury  done  to  the  other  vessel  which 
may  be  decreed  against  the  vessel  insured  4 
Ad.  &  E.  420:  7  Ellis  &  B.  172;  40  Eng.  L.'  & 
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Eq.  54  ;  11  N.  Y.  9 ;  14  IIow.  352,  and  cases 
cited ;  but  some  policies  now  provide  that 
the  insurer  shall  be  liable  for  suofi  a  loss. 
40  Eng.  L.  &  Eq.  54 ;  7  Ellis  &  B.  172. 

When  the  collision  was  without  fault  on 
either  side,  and  occurred  in  a  foreign  country, 
where,  in  accordance  with  the  local  law,  the 
damages  were  equally  divided  between  the 
colliding  vessels,  the  amount  of  the  decree 
against  the  insured  vessel  for  its  share  of  the 
damages  suffered  by  the  other  vessel  was 
held  recoverable  under  the  ordinary  policy. 
14  Pet.  99. 

The  fact  that  the  libellants  in  a  collision 
case  had  received  satisfaction  from  the  in- 
surers for  the  vessel  destroyed,  furnishes  no 
ground  of  defence  for  the  respondent.  17 
How.  152. 

8.  Improper  speed  on  the  part  of  a  steamer 
in  a  darlt  night,  during  thick  weather,  or  in 
the  crowded  thoroughfares  of  commerce,  will 
render  such  vessel  liable  for  the  damages  oc- 
casioned by  a  collision ;  and  it  is  no  excuse  for 
such  dangerous  speed  that  the  steamer  car- 
ries the  mail  and  is  under  contract  to  convey 
it  at  a  greater  average  speed  than  that  com- 

Elained  of.  16  Bost.  Law  Rep.  433  ;  5  N.  Y. 
,eg.  Obs.  293 ;  11  id.  297 ;  3  Hagg.  Adm. 
414 ;  2  W.  Rob.  Adm.  2,  205 ;  18  llow.  89, 
223  ;  19  id.  108 ;  21  id.  1. 

When  a  collision  is  occasioned  solely  by  the 
error  or  uuskilfulness  of  a  pilot  in  charge  of  a 
vessel  under  the  provisions  of  a  lawcompelling 
the  master  to  take  such  pilot  and  commit  to 
him  the  management  of  his  vessel,  the  pilot 
is  solely  responsible  for  the  damage,  and  nei- 
ther the  master,  his  vessel,  nor  her  owner  is 
responsible.  But  the  burden  of  proof  is  on 
the  vessel  to  show  that  the  collision  is  wholly 
attributable  to  the  fault  of  the  pilot.  1  How. 
28 ;  1  Maule  &  S.  77  ;  1  W.  Rob.  Adm.  131, 
171;  1  Swab.  Adm.  69,  101,  127,  193. 

&,  A  cause  of  collision,  or  collision  and 
damage,  as  it  is  technically  called,  is  a  suit 
in  rem  in  the  admiralty. 

In  the  United  States  courts  it  is  commenced  by 
the  filing  of  a  libel  and  the  arrest  of  the  vessel  to 
the  mismanagement  or  fault  of  which  the  injury  is 
imputed.  In  the  English  admiralty  the  suit  is 
commenced  by  the  arrest  of  the  vessel  and  the 
filing  of  a  petition.  In  England,  the  judge  is  usu- 
ally assisted  at  the  hearing  of  the  cause  by  two  of 
the  Masters  or  Elder  Brethren  of  the  Trinity 
House,  or  other  experienced  shipmasters,  whose 
opinions  upon  all  questions  of  professional  skill  in- 
volved in  the  issue  are  usually  adopted  by  the  court. 
1  W.  Rob.  Adm.  471 ;  2  id.  225 ;  2  Chitty,  Genl. 
Pract.  5U. 

In  the  American  courts  of  admiralty,  the  judge 
usually  decides  without  the  aid  or  advice  of  expe- 
perieneed  shipmasters  acting  as  assessors  or  ad- 
visers of  the  court;  but  the  evidence  of  such  ship- 
masters, an  expertt,  is  sometimes  received  in  reference 
to  questions  of  professional  skill  or  nautical  usage. 
Such  evidence  is  not,  however,  admissible  to  esta- 
blish a  usage  in  direct  violation  of  those  general 
rules  of  n,i,vigation  which  have  been  sanctioned 
and  established  by  repeated  decisions.  2  Curt.  C. 
C.  141,  363. 

lO.  When  a  party  sets  up  circumstances 
fis  the  basis  of  exceptions  to  the  general  rules 


of  navigation,  he  is  held  to  strict  proof,  1  W. 
Rob.  Adm.  157,  182,  478;  6  Thornt.  Adm. 
607 ;  5  id.  170 ;  3  Hagg.  Adm.  321 ;  and 
courts  of  admiralty  lean  against  such  excepf 
tions.  11  N.  Y.  Leg.  Obs.  353,  355.  The 
admissions  of  a  master  of  one  of  the  colliding 
vessels  subsequently  to  the  collision  are  ad- 
missible in  evidence,  5  Eng.  L.  &  Eq.  556; 
and  the  masters  and  crew  are  admissible  as 
witnesses.  2  Dods.  Adm.  83  ;  2  Hagg.  Adm. 
145  ;  3  id.  321,  325  ;  1  Conkling,  Adm.  384. 

As  to  the  burden  of  proof  in  collision 
cases,  see  9  Jur.  282,  670 ;  2  W.  Rob.  Adm. 
30,  244,  504;  3  id.  7;  12  id.  131,  371:  2 
Hagg.  Adm.  356 ;  4  Thornt.  Adm.  Cas.  161, 
356;  1  Conkling,  Adm.  382,  383  ;  1  How.  28^ 
5  id.  441 ;  18  id.  570  ;  01c.  Adm.  132 ;  6  Bost. 
Law  Rep.  Ill ;  Sid.  275. 

11.  The  general  rules  in  regard  to  costs  in 
collision  cases,  in  the  admiralty  courts,  are 
that  if  only  one  party  is  to  blame,  he  pays 
the  costs  of  both  ;  if  neither  is  to  blame,  and 
the  party  prosecuting  had  apparent  cause  for 
proceeding,  each  party  pays  his  own  costs, 
but  in  the  absence  of  apparent  or  probable 
cause  the  libel  will  be  dismissed  with  costs ; 
if  both  parties  are  to  blame,  the  costs  of  both 
are  equally  divided,  or,  more  generally,  each 
party  is  left  to  pay  his  own  costs.  But  costa 
in  admiralty  are  always  in  the  discretion  of 
the  court,  and  will  be  given  or  withheld  in 
particular  cases  without  regard  to  these  gene- 
ral rules,  if  the  equity  of  the  case  requires 
a  departure  from  them.  2  W.  Rob.  Adm. 
213,  244 ;  5  Jur.  1067 ;  2  Conkling,  Adm.  438 ; 
1  id.  374. 

The  following  cases  are  among  the  more 
important  relating  to  this  sub'ect: — 1  How. 
89;  5  id.  441 ;  10  id.  557;  12  id.  443,  466; 
13  id.  ;01,  283;  14  id.  532;  17  id.  152,  170, 
178;  18  id.  89,  223,  570,  584;  19  id.  56, 
108;  20  id.  296 ;  21  id.  184,  372,  451  ;  23  id. 
209;  14  Bost.  Law  Rep.  669;  16  id.  433;  IT 
id.  384;  18  id.  181;  1  Blatchf.  C.  C.  365; 
1  Blatchf.  &  II.  Adm.  347 ;  Ole.  Adm.  38, 
104,  132,  188,  246,  258,  304,  415,  428,  483;  2 
Wall.  Jr.  C.  C.  485;  Abb.  Adm.  73,  108,  £02, 
336 ;  2  Curt.  C.  C.  72,  141,  150,  363 ;  3  N.  Y. 
Leg.  Obs.  61;  6  id.  12;  9  id.  237,  321;  2 
Wend.  N.  Y.  452  ;  Stu.  Adm.  Low.  C.  75,  190, 
335,  344 ;  14  Pick.  Miiss.  1 ;  2  Dods.  Adm. 
83;  2  Hagg.  Adm.  173;  3  id.  S2l,  414;  1 
W.  Rob.  Adm.  157,  478,  484,  270 ;  2  id.  197, 
236;  3  id.  27,  38,  75,  101,  152,  190,  283;  1 
Swab.  Adm.  28,  117. 

The  following  cases  relate  to  collisions  in 
which  tow-boats  were  concerned  : — 20  How. 
543 ;  22 id.  461 ;  14 Pick.  Mass.  1 ;  1  Blatchf.  G. 
C.365;  13Wend.N.Y.387;  1  Am.LawJ.ur. 
436 ;  1  Gilp.  C.  C.  179 ;  6  N.  Y.  Leg.  Obs. 
402,  434;  9  id.  232;  1  W,  Rob.  Adm.  270;  3 
id.  27  ;  1  Wall.  Jr.  C.  C.  485  ;  18  Bost.  Law 
Rep.  553  ;  1  Swab.  Adm.  220,  298.  And  see 
Angell,  Law  of  Carriers,  ^J  666,  667 ;  3  \m. 
Law  Reg.  337.  Consult  2  Parsons,  Mar. 
Law,  187-211;  Conkling,  Adm.  370-426; 
Flanders,  Mar.  Law,  c.  9;  Abbott,  Sliipp. 
Storv  &  Perkins's  notes. 

COLLISTRIGIUM.     The  pillory. 
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COLLOCATION.      In   French   Law. 

The  act  by  which  the  creditors  of  an  estate 
are  arranged  in  the  order  in  which  they  are 
to  be  paid  according  to  law. 

The  order  in  which  the  creditors  are  placed 
is  also  called  collocation.     2  Low.  C.  9, 139. 

COLLOQUIUM.  In  Pleading.  A  ge- 
neral averment  in  an  action  for  slander  con- 
necting the  whole  publication  with  the  pre- 
vious statement,  1  Starkie,  Sland.431 ;  Heard, 
Lib.  &  Sland.  228 ;  or  stating  that  the  vphole 
publication  applies  to  the  plaintiff,  and  to  the 
extrinsic  matters  alleged  in  his  declaration. 
1  Greenleaf,  Ev.  ?  417. 

An  averment  that  the  words  were  spoken 
"of  or  concerning"  the  plaintiff,  where  the 
words  are  actionable  in  themselves,  6  Term, 
162;  IG  Pick.  Mass.  132;  Croke  Jac.  674; 
Heard,  Lib.  &  Sland.  §  212;  1  Greenleaf,  Ev. 
J417;  or  where  the  injurious  meaning  which 
the  plaintiff  assigns  to  the  words  results  from 
some  extrinsic  matter,  or  of  and  concerning, 
or  with  reference  to,  such  matter.  2  Pick. 
Mass.  328;  13  id.  189;  16irf.  1;  Heard,  Lib. 
&  Sland.  li  212,  217 ;  11  Mees.  &  W.  Exch. 
287;  7Bingh.  119. 

An  averment  that  the  words  in  question 
are  spoken  of  or  concerning  some  usage,  re- 
port, or  fact  which  gives  to  words  otherwise 
indifferent  the  peculiar  defamatory  meaning 
assigned  to  them.  Shaw,  0,  J.,  16  Pick. 
Mass.  6. 

Whenever  words  have  the  slanderous  meaning 
alleged,  not  by  their  own  intrinsic  force,  but  by 
reason  of  the  existence  of  some  extraneous  fact, 
this  fact  must  be  averred  in  a  traversable  form, 
which  averment  is  called  the  indncenieut.  There 
must  then  be  a  colloquium  averring  that  the  slan- 
derous words  were  spoken  of  or  concerning  this 
fact.  Then  the  word  "meaning,"  or  innuendo,  \i 
used  to  connect  the  matters  thus  introduced  by 
averments  and  collnqnin  with  the  particular  words 
laid,  showing  their  identity  and  drawing  what  is 
then  the  legal  inference  from  the  whole  declaration, 
that  such  was,  under  the  circumstances  thus  set  out, 
the  meaning  of  the  words  used.  Per  S/imo,  C.  J.  j 
16  Pick.  Mass.  6.     See  I.n.nuendo. 

COLLUSION.  An  agreement  between 
two  or  more  persons  to  defraud  a  person  of 
his  rights  by  the  forms  of  law,  or  to  obtain 
an  object  forbidden  by  law. 

Collusion  and  fraud  of  every  kind  vitiate 
all  acts  which  are  infected  with  them,  and 
render  them  void.  See  Shelford,  Marr.  &  Diy. 
415,  450 ;  3  Ilagg.  Eccl.  130,  133 ;  2  Green- 
leaf, Ev.  g  51;  Bjusquet,  Diet.  Abordage. 

COLONIAL  LAWS.  The  laws  of  a 
colony. 

In  the  United  Slates  the  term  is  used  to 
designate  the  body  of  law  in  force  in  the  colo- 
nies of  America  at  the  time  of  the  com- 
mencement of  our  independence,  which  was, 
in  general,  the  common  law  of  England,  with 
such  modifications  as  the  colonial  experience 
had  introduced.  The  colonial  law  is  thus  a 
transition-state  through  which  our  present 
law  is  derived  from  the  English  common  law. 

Ill  England  the  term  colonial  law  is  used 
with  reference  to  the  present  colonies  of  that 
realm. 


The  dependencies  of  the  British  government  ar» 
of  two  sorts, — those  acquired  by  the  occupation  ol 
vacant  territory,  and  those  acquired  by  cession  oj 
conquest.  In  the  former'  class  the  colonists  are 
deemed  to  carry  the  common  law  of  England  with 
them  as  their  birthright.  2  P.Will.  75;  Cowp.  206. 
In  the  other  class  the  laws  of  the  original  inhabit- 
ants of  the  conquered  or  ceded  country  remain  in 
force  until  the  crown,  by  order  in  council,  or  par- 
liament, makes  other  provision..  Thus,  the  laws  of 
Spain,  Holland,  and  France  are  still  in  force,  to  a 
greater  or  less  extent,  in  those  colonies  which  have 
been  acquired  from  those  powers ;  and  the  Hindu 
and  Mohammedan  laws  are  still  administered  over 
the  Hindus  and  Mohammedans,  respectively,  in 
British  Hindostan.  Mills,  Colonial  Const,  e.  1.  Con- 
sult Burge  on  Colonial  and  Foreign  Law  (18S8), 
Clarke's  Summary  of  Colonial  Law  (1834);  How- 
ard's Colonial  Law  (1827).  The  latter  work  refers 
only  to  the  American  colonies  of  Great  Britain. 
Mills,  Colonial  Const.  (1856). 

COLONUS  (Lat.).  In  Civil  Law.  A 
freeman  of  inferior  rank,  corresponding  with 
the  Saxon  ceorl  and  the  German  rural  slaves. 

It  is  thought  by  Spence  not  improbable  that 
many  of  the  reorla  were  descended  frcm  the  coloni 
brought  over  by  the  Romans.  The  names  of  the 
coloni  and  their  families  were  all  recorded  in  tlie 
archives  of  the  colony  or  district.  Hence  they  were 
called  adscrijjiitii.     1  Spence,  Eq.  Jur.  61. 

COLONY.  A  union  of  -citizens  or  su'J>- 
jects  who  have  left  their  country  to  people 
another,  and  remain  subject  to  the  mother- 
country.     3  Wash.  C.  C.  287. 

The  country  occupied  by  the  colonists. 

A  colony  differs  from  a  possession  or  a  de- 
pendency. For  a  history  of  the  American 
colonies,  the  reader  is  referred  to  Story,  Conht. 
1).  1;  1  Kent,  Comm.  77-80;  1  Dane,  Abr. 
Index.     See  Dependence. 

COLOR.  In  Pleading.  An  apparent  but 
legally  insufficient  ground  of  action  admitted 
to  subsist  in  the  opposite  party  by  the  plead- 
ing of  one  of  the  parties  to  an  action.  3 
Sharswood,  Blackstone,  Comm. 309;  4B.arnew. 
&  C.  547 ;  1  Moore  &  P.  307.  To  give  color  is 
to  give  the  plaintiff  credit  for  having  an  ap- 
parent or  prima  facie  right  of  action,  inde- 
pendent of  the  matter  introduced  to  destroy 
it,  in  order  to  introduce  new  matter  in  avoid- 
ance of  the  declaration.  It  was  necessary  that 
.ill  pleadings  in  confession  and  avoidance 
should  give  color.  See  3  Sharswood,  Blackst. 
Comm.  309,  n.;  I  Chitty,  Plead.  531. 

Express  color  is  a  feigned  matter  pleaded  by 
the  defendant,  from  which  the  plaintiff  seems 
to  have  a  good  cause,  whereas  he  has  in  truth 
only  an  appearance  or  color  of  cause.  Bacon, 
Abr.  Trespass,  I  4;  I  Chitty,  Plead.  530.  It 
was  not  allowed  in  the  plaintiff  to  traverse  the 
colorable  right  thus  given;  and  it  thus  be- 
came necessary  to  answer  the  pica  on  which 
the  defendant  intended  to  rely. 

Implied  color  is  that  which  arises  from  the 
nature  of  the  defence:  as  where  the  defence 
consists  of  matter  of  law,  the  facts  being  ad- 
mitted but  their  legal  sufficiency  denied  by 
matters  alleged  in  the  plea.  1  Chitty,  Plead. 
528;  Stephen,  Plead.  206. 

By  giving  color  the  defendant  could  remove 
the  decision  of  the  case  from  before  a  jury 
and  introduce  matter  in  a  special  plea,  whicn 
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would  otherwise  oblige  him  to  plead  the  gene- 
ral issue.     3  Blaolistone,  Comm.  309. 

The  colorable  right  must  be  plausible  or 
afford  a  supposititious  right  such  as  might  in- 
duce an  unlearned  person  to  imagine  it  suf- 
ficient, and  yet  it  must  be  in  legal  strictness- 
inadequate  to  defeat  the  defendant's  title  as 
shown  in  the  plea.  Comyns,  Dig.  Pleading; 
Keilw.  1036;  1  Chitty,  Plead.  531;  4  Dane, 
Abr.  552;  Archbold,  Plead.  211. 

Personal  Relations.  By  the  South  Caro- 
lina act  of  1740,  all  negroes  and  Indians  (In- 
dians in  amity  with  the  government,  negroes, 
mulattoes,  and  mestizoes  free  at  that  time, 
excepted)  are  slaves  and  chattels  personal. 
O'Neall,  Dig.  of  Negro  Law  of  S.  C.  5,  6, 
2?  1,  2,  3.  Under  this  statute,  color  is  prima 
facie  evidence  of  slavery,  and  it  has  been  uni- 
formly held  that  a  negro,  mulatto,  or  mestizo  is 
a  slave ;  but  this  rule  does  not  apply  in  the 
case  of  Indians,  who  are  regarded  as  free  In- 
dians in  amity  with  the  government.  2  Speers, 
So.  C.  105 ;  1  Rich.  So.  C.  224 ;  Dudl.  So.  0. 174. 
Whenever  the  African  taint  is  so  far  removed 
that  upon  inspection  a  party  may  fairly  be  pro- 
nounced white,  and  such  has  been  his  pre- 
vious reception  in  society  and  enjoyment  of 
the  privileges  usually  enjoyed  by  white  people, 
the  jury  may  rate  and  regard  the  party  as 
white.  The  question  of  color  may  be  decided 
without  the  intervention  of  a  jury  by  the  in- 
spection of  the  judge.  If  the  African  blood 
be  only  one-eighth,  the  jury  always  find  the 
party  to  be  white ;  if  between  one-fourth  and 
one-eighth,  it  is  plainly  debatable  ground. 
O'Neall,  Dig.  of  Negro  Law  of  S.  C.  6,  ?§  7,  8, 
9 ;  2  Hill,  So.  C.  015,  016 ;  1  Speers,  So.  C.  270; 
3  Rich.  So.C.  136-141;  2 Bail.  So.  C.  560.  The 
burden  of  proof  of  freedom  rests  upon  the 
negro,  mulatto,  or  mestizo  claiming  to  be  free. 
O'Neall,  Dig.  1 21,  p.  8 ;  Dudl.  So.  C.  174, 176. 

Cruelty  to  slaves  is  prohibited  by  the  act  of 
1740.  Owners  must,  furnish  them  with  suf- 
ficient clothing,  wearing-apparel,  and  food. 
An  owner  cannot  abandon  his  slave  needing 
either  medical  treatment,  care,  food,  or  rai- 
ment. O'Neall,  Dig.  20,  21;  Acts  of  1858,  p. 
738,  s.  25  ;  Acts  of  1856,  p.  593,  s.  27 ;  2  Brev. 
So.  C.  129;  2  Speers,  So.  C.  408. 

COLOR  OF  OFFICE.  A  pretence  of  of- 
ficial right  to  do  an  act  made  by  one  who  has 
no  such  right.     9  East,  304. 

COLORADO.  One  of  the  territories  of 
the  United  States. 

Congress,  by  an  act  approved  February  28, 1861, 
erected  so  much  of  the  territory  of  the  United  States 
as  lies  within  the  following  boundaries — viz, :  com- 
mencing on  the  thirty-seventh  parallel  of  north  lati- 
tude, where  the  twenty-fifih  meridian  of  longitude 
west  from  "Washington  crosses  the  same;  thence 
north  on  the  said  meridian  to  the  forty-first  paral- 
lel of  north  latitude;  thence  along  said  parallel  west 
to  the  thirty-second  meridian  of  longitude  west 
fi'cm  Washington;  thence  south  on  said  meridian 
to  the  north  line  of  New  Mexico;  thence  along  the 
thirty-seventh  parallelof  north  latitude  to  the  place 
of  beginning — into  a  separate  territory ,  by  thename 
of  The  Territory  of  Colorado,  excepting,  however, 
from  the  operation  of  the  act  all  territory  in  which 
Indian  rights  exist  which  have  not  been  extin- 
guished by  treaty.    12  U.  S.  Stat,  at  Large,  172. 


The  provisions  of  the  organic  act  are  Bubstan- 
tially  the  same  as  those  of  the  a<!t  erecting  the  ter- 
ritory of  New  Mexico.     See  New  Mexico. 

COLORE  OFFICIL     Color  of  ofiSce. 

COLT.  An  animal  of  the  horse  species, 
whether  male  or  female,  not  more  than  four 
years  old.     Russ.  &  R.  4l6. 

COMBAT.  The  form  of  a  forcible  en- 
counter between  two  or  more  persons  or  bodies 
of  men;  an  engagement  or  battle.    A  duel. 

COMBINATION.  A  union  of  men  for 
the  purpose  of  violating  the  law. 

A  union  of  different  elements.  A  patent 
may  be  taken  out  for  a  new  combination  of 
existing  machines.     2  Mas.  C.  C.  112. 

COMBUSTIO  DOMORUM.  Arson.  4 
Blackstone,  Comm.  272. 

COMES.  In  Pleading.  A  word  used 
in  a  plea  or  answer  which  indicates  the  pre- 
sence in  court  of  the  defendant. 

In  a  plea,  the  defendant  says,  "  And  the  said  C  I), 
by  E  F,  his  attorney,  comes,  and  defends,"  etc.  The 
word  comes,  venit,  expresses  the  appearance  of  the 
defendant  in  court.  It  is  taken  from  the  style  of 
the  entry  of  the  proceedings  on  the  record,  and 
formed  no  part  of  the  viva  voce  pleading,  ■  It  is,  ac- 
cordingly, not  considered  as,  in  strictness,  consti- 
tuting a  part  of  the  plea.  1  Chitty,  Plead.  411; 
Stephen,  Plead.  432. 

COMES  (Lat.  comes,  a  companion).  An 
earl.     A  companion,  attendant,  or  follower. 

By  Spelman  the  word  is  said  to  have  been  first 
used  to  denote  the  companions  or  attendants  of  the 
Koman  proconsuls  when  they  went  to  their  pro- 
vinces. It  came'  to  have  a  very  extended  applica- 
tion, denoting  a  title  of  honor  generally,  always 
preserving  this  generic  signification  of  companion 
of,  or  attendant  on,  one  of  superior  rank. 

Among  the  Germans  the  comites  accompanied  the 
kingson  their  journeys  made  for  the  purpose  of  hear- 
ing complaints  and  giving  decisions.  They  acted 
in  the  character  of  assistant  judges.  Tac.  de  Mor^ 
Germ.  cap.  11,  12;  Spence,  Eq.  Jur.  66;  Spelman, 
Gloss.  Among  the  Anglo-Saxons,  the  comitea  were 
the  great  vassals  of  the  king,  who  attended,  as  well 
as  those  of  inferior  degree,  at  the  great  councils  or 
courts  of  their  kings.  The  term  included  also  the 
vassals  of  those  chiefs.  1  Spenc-e,  Eq.  Jur.  42.  Comi- 
tatus,  county,  is  derived  from  comes,  the  earl  or 
earlderman  to  whom  the  government  of  the  district 
was  intrusted.  This  authority  he  usually  exercised 
through  the  vice-comes,  or  ehire  reeve  (whence  our 
sheriff).  The  comitates  of  Chester,  Durham,  and 
Lancaster  maintained  an  almost  royal  state  and  au- 
thority; and  these  counties  have  obtained  the  title 
of  palatine.  See  P.4LAtine  ;  1  Blackstone,  Comm, 
116.  The  title  of  earl  or  comes  has  now  become  a 
mere  shadow,  as  all  the  authority  is  exercised  by 
the  sberifif  (vice-comes).     1  Blackstone,  Comm.  398. 

COMITAS  (Lat.).  Courtesy;  comity.  An 
indulgence  or  favor  granted  another  nation, 
as  a  mere  matter  of  indulgence,  without  any 
claim  of  right  made. 

COMITATUS  (Lat.  from  comes).  A 
county.  A  shire.  The  portion  of  the  coun- 
try under  the  government  of  a  cornea  or  count. 
1  Blackstone,  Comm.  116. 

An  earldom.  Earls  and  counts  were  origin- 
ally the  same  as  the  comitates.     1  Ld.  Raym. 

The  county  court,  of  great  dignity  among 
the  Saxons.    1  Spence,  Eq.  Jur.  42,  66. 
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The  retinue  which  accompanied  a  Roman 
proconsul  to  his  province.  DuCange.  A  body 
of  followers;  a  prince's  retinue.  Spelman, 
Gloss. 

COMITES.  Persons  who  are  attached  to 
a  public  minister.  As  to  their  privileges,  see 
1  Ball.  Penn.  117;  Baldw.  C.  C.  240;  Am- 
bassador. 

COMITIA  (Lat.).  The  public  assemblies 
of  the  Roman  people  at  which  all  the  most  im- 
portant business  of  the  state  was  transacted, 
including  in  some  cases  even  the  trial  of  per- 
sons charged  with  the  commission  of  crime. 
Anthon,  Rom.  Antiq.  51.  The  votes  of  all 
.  citizens  were  equal  in  the  eomiiice.  1  Kent, 
pomm.  518. 

CoMiTiA  Calata.  a  session  of  the  comv- 
tia  curiata  for  the  purposes  of  adrogation,  the 
confirmation  of  wills,  and  the  adoption  by  an 
heir  of  the  sacred  rites  which  followed  the  in- 
heritance. 

OoMiTiA  Centuriata  (called,  also,  comitia 
majora) .  An  assemblage  of  the  people  voting 
W  centuries.  The  people  acting  in  this  form 
glected  their  own  oflnicers,  and  exercised  an 
extensive  jurisdiction  for  the  trial  of  crimes. 
Anthon,  Rom.  Antiq.  52. 

Comitia  Cdriata.  An  assemblage  of  the 
populus  (the  original  burgesses)  by  tribes.  In 
these  assemblies  e3  one  oiihe plebs  could  vote. 
They  were  held  for  the  purpose  of  confirming 
matters  acted  on  by  the  senate,  for  electing 
certain  high  officers,  and  for  carrying  out  cer- 
tain religious  observances. 

Comitia  Tributa.  Assemblies  to  create 
certain  inferior  magistrates,  elect  priests, 
make  laws,  and  hold  trials.  Their  power 
was  increased  very  materially  subsequently 
to  their  first  creation,  and  the  range  of  sub- 
jects acted  on  became  much  more  extensive 
than  at  first.  Anthon,  Rom.  Antiq.  62;  1 
Kent,  Comm.  518. 

COMITY.  Covirtesy;  a  disposition  to  ac- 
eommodate. 

Courts  of  justice  in  one  state  will,  out  of 
comity,  enforce  the  laws  of  another  state, 
when  by  such  enforcement  they  will  not  vio- 
late their  own  laws  or  inflict  an  injury  on  some 
one  of  their  own  citizens :  as,  for  example,  the 
discharge  of  a  debtor  under  the  insolvent  laws 
of  one  state  will  be  respected  in  another  state, 
where  there  is  a  reciprocity  in  this  respect. 

COMMANDITE.  In  French  Law.  A 
partnership  in  which  some  furnish  money, 
and  others  furnish  their  skill  and  labor  in 
place  of  capital.  A  special  or  limited  part- 
nership. 

Those  who  embark  capital  in  such  a  partnership 
are  bound  only  to  the  extent  of  the  capital  so  in- 
vested.    Guyot,  R^p.  Univ. 

The  business  being  carried  on  in  the  name  of 
some  of  the  partners  only,  it  is  said  to  be  just  that 
those  who  are  unknown  should  lose  oply  the  capital 
which  they  have  invested,  frqm  which  alone  they 
can  receive  an  advantage.  Under  the  name  of 
limited  partnerships,  such  arrangements  are  now 
"allowed  by  many  of  the  states;  although  no  such 
partnerships  are  recognized  at  common  law.  Trou- 
)}at.  Limited  Partn.  co.  .H,  4. 

The  term  includes  a  partnership  cor^taining  dor- 


mant rnther  than  special  partners.     Story,  Partn. 
§  109  el  Keq. 

COMMENCEMENT  OP  A  DB 
CLARATION.  That  part  of  the  declara- 
tion which  follows  the  venue  and  precedes 
the  circumstantial  statement  of  the  cause 
of  action  It  formerly  contained  a  statement 
of  the  names  of  the  parties,  and  the  cha- 
racter in  which  they  sue  or  are  sued,  if  any 
other  than  their  natural  capacity ;  of  the 
mode  in  which  the  defendant  had  been 
broijght  into  court,  and  a  brief  statement  of 
the  form  of  action.  In  modern  practice,  how- 
ever, in  most  cases,  little  else  than  the  nanjes 
and  character  of  the  pfirties  is  contained  in 
the  commeijcement. 

COMMENDA.  In  French  Law.  The 
delivery  of  a  benefice  to  one  who  cannot  hold 
the  legal  title,  to  keep  and  manage  it  for  a 
time  limited  and  render  an  account  of  the 
proceeds.     Guyot,  ^6p.  Univ. 

In  Mercantile  Law.  An  association  in 
which  the  management  of  the  property  was 
intrusted  to  individuals.  Troubat,Lim.  Partn. 
c  3,  §  27. 

COMMENDAM.  In  Ecclesiastical 
Law.  The  appointment  of  a  suitable  clerk 
to  hold  a  void  or  vacant  benefice  or  church 
living  until  a  regular  pastor  be  appointed. 
Hob.  114;  Latch,  236. 

In  Louisiana.  A  species  of  limited  part- 
nership. 

It  is  formed  by  a  contract,  by  which  one  person 
or  partnership  agrees  to  furnish  another  person  or 
partnership  a  certain  amount,  either  in  property  or 
money,  to  be  employed  by  the  person  or  partner- 
hhip  to  whom  it  is  furnished,  in  his  or  their  own 
name  or  firm,  on  condition  of  receiving  a  share  in 
the  profits  in  the  proportion  determined  by  the 
contract,  and  of  being  liable  to  losses  and  expenses 
to  the  amount  furnished,  and  no  more.  La.  Civ. 
Code,  2810.  A  similar  partnership  exists  in  France. 
Code  de  Comm.  26,  33;  Sirey,  12,  pt.  2,  p.  25.  He 
who  makes  this  contract  is  called,  in  respect  to 
those  to  whom  he  makes  the  advance  of  capital,  a 
partner  in  commeudam.  -La.  Civ.  Code,  art.  2811, 

COMMENDATORS.  In  Ecclesias- 
tical Law.  Secular  persons  upon  whom  ecclo- 
siastical  benefices  are  bestowed.  So  called 
because  they  are  commended  and  intrusted 
to  their  oversight.   They  are  merely  trustees. 

COMMENDATUS.  In  Feudal  Law. 
One  who  by  voluntary  homage  put  himself 
under  the  protection  of  a  superior  lord.  Cowel ; 
Spelman,  Gloss. 

COMMERCE.  The  various  agreements 
which  have  for  their  object  facilitating  the 
exchange  of  the  products  of  the  earth  or  the 
industry  of  man,  with  an  intent  to  realize  a 
profit.  Pardessus,  Dr.  Com.  n.  1.  Any  re- 
ciprocal agreements  between  two  persons,  by 
which  one  delivers  to  the  other  a  thing,  which 
the  latter  accepts,  and  for  which  he  pays  a 
consideration:  if  the  consideration  be  money, 
it  is  called  a  sale ;  if  any  other  thing  than 
money,  it  is  called  exchange  or  barter.  Do- 
mat,  Dr.  Pub.  liv.  1,  tit.  7,  s.  1,  n.  2. 

Congress  has  power  by  the  constitution  to 
regulate  commerce  with  foreign  nations  and 
among  the  severs,!  states,  and  with  the  In- 
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dian  tribes.  1  Kent,  Comm.  431 ;  Story, 
Const.  ^  1052  et  seq.  The  sense  in  which 
the  word  commerce  is  used  in  the  constitu- 
tion seems  not  only  to  include  traffic,  but  in- 
tercourse and.  navigation.  Story,  Const.  J 
1057 ;  9  Wheat.  190,  191,  215,  229 ;  12  id. 
419  ;  1  Tucker,  Blackst.  Comm.  App.  249- 
252.  See  17  Johns.  N.  Y.  488 ;  4  Johns.  Ch. 
N.  Y.  150;  5  id.  300;  6  id.  160;  3  Cow.  N. 
Y.  713  ;  1  Halst.  N.  J.  236,  285  ;  1  Brock.  C. 
C.  423 ;  11  Pet.  102 ;  6  id.  515  j  3  Dan.  Ky. 
274 ;  13  Serg.  &  R.  Penn.  205. 

COMMERCIA  BELLI.  Compacts  en- 
tered into  by  belligerent  nations  to  secure  a 
tempprary  and  limited  peace.  1  Kent,  Comm. 
159. 

Contracts  made  between  citizens  of  hostile 
nations  in  time  of  war.   1  Kent,  Comm.  104. 

COMMERCIAL  LA^A^.  A  phrase  em- 
ployed to  denote  those  branches  of  the  law 
which  relate  to  the  rights  of  property  and 
relations  of  persons  engaged  in  commerce. 

This  term  denotes  more  than  the  phrase  "mari- 
time law,'' which  is  sometimes  used  as  synonymous, 
but  which  more  strictly  relates  to  shipping  and  its 
incidents. 

As  the  subjects  with  which  commercial  law,  even 
as  administered  in  any  one  country,  has  to  deal 
are  dispersed  throughout  the  globe,  it  results  that 
commercial  law  is  less  local  and  more  cosmopolitan 
in  its  character  than  any  other  great  branch  of 
municipal  law ;  and  the  peculiar  genius  of  the 
common  law,  in  adapting  recognized  principles  of 
right  to  new  and  ever-varying  combinations  of 
facts,  has  here  found  a  field  where  its  excellence 
has  been  most  clearly  shown.  The  various  systems 
of  commercial  law  have  been  well  contrasted  by 
Leone  Levi  in  his  recent  collection  entitled  '•  Com- 
mercial Law,  its  Principles  and  Administration, 
or  the  Mercantile  Law  of  Great  Britain  compared 
with  the  Codes  and  Laws  of  Commerce  of  all  the 
important  Mercantile  Countries  of  the  Modern 
World,  and  with  the  Institutes  of  Justinian ;"  Lon-, 
don,  13j0-52  ;  a  work  of  great  interest  both  as  a 
contribution  to  the  project  of  a  mercantile  code 
and  as  a  manual  of  present  use. 

COMMISSARIA  LEX.  A  principle 
of  the  Roman  law  relative  to  the  forfeiture 
of  contracts.  It  was  not  unusual  to  restrict 
a  sale  upon  credit,  by  a  clause  in  the  agree- 
ment that  if  the  buyer  should  fail  to  make 
due  payment  the  seller  might  rescind  the 
sale.  In  the  mean  time,-  however,  the  pro- 
perty was  the  buyer's  and  at  his  risk.  A 
debtor  and  his  pledgee  might  also  agree  that 
if  the  debtor  did  not  pay  at  the  day  fixed,  the 
pledge  should  become  the  absolute  property 
of  the  creditor.  2  Kent,  Comm.  583.  This 
was  abolished  by  a  law  of  Constantine.  Cod. 
8.  35.  3. 

COMMISSAR?.  An  officer  whose  prin- 
cipal duties  are  to  supply  an  army,  or  some 
portion  thereof,  with  provisions. 

The  act  of  April  14,  1818,  s.  6,  requires  that  the 
president,  by  and  with  the  consent  of  the  senate, 
shall  appoint  a  commissary-general,  with  the  rank, 
pay,  and  emoluments  of  colonel  of  ordnance,  and 
as  many  assistants,  to  bo  taken  from  the  subalterns 
of  the  line,  as  the  service  may  require.  The  com- 
missary-general and  his  assistants  shall  perform 
such  duties,  in  the  purchasing  and  Issuing  of  rations 
to  the  armies  of  the  United  Stat&s,  as  the  president 


may  direct.  The  duties  of  these  officers  are  further 
detailed  in  the  subsequent  sections  of  this  act,  and 
In  the  act  of  March  2,  1821. 

By  act  of  Aug.  3,  1861,  four  commissaries  of 
subsistence,  each  with  the  rank,  pay,  and  emolu- 
ments of  a  major  of  cavalry,  and  eight  each  With 
the  rank,  pay,  and  emoluments  of  a  captain  of 
cavalry  are  added  to  the  subsistence  department. 
12  U.  S.  Stat,  at  Large,  287. 

By  act  of  Feb.  9,  1863,  it  is  provided  that  there 
be  added  to  the  subsistence  department  of  the 
army  one  brigadier- general,  to  be  selected  from  the 
subsistence  department,  who  shall  be  commissary- 
general  of  subsistence,  and  by  regular  promotion, 
one  colonel,  one  lieutenant-colonel,  and  two  majors  > 
the  colonels  and  lieutenant-colonels  to  be  assistant 
commissaries-general  of  subsistence,  and  that  va- 
cancies in  said  grades  shall  be  filled  by  regular 
promotions  in  said  department.  12  U.  S.  Stat,  at 
Large,  648. 

COMMISSARY  COURT.  In  Scotch 
liavT.  A  court  of  general  ecclesiastical 
jurisdiction.  It  was  held  before  four  com- 
missioners, appointed  by  the  crown  from 
among  the  faculty  of  advocates. 

It  had  a,  double  jurisdiction :  Jirst,  that 
exercised  within  a  certain  district ;  second, 
another,  universal,  by  which  it  reviewed  the 
sentences  of  inferior  commissioners,  and  con- 
firmed the  testaments  of  those  dying  abroad 
01*  dying  in  the  country  without  having  an 
established  domicil.     Bell,  Diet. 

It  has  been  abrogated,  its  jurisdiction  in 
matters  of  confirmation  being  given  to  the 
sheriff,  and  the  jurisdiction  as  to  marriage 
and  divorce  to  the  court  of  Session.  Pater- 
son,  Comp.  See  4-Geo.  IV.  e.  47  ;  1  Will.  IV. 
c.  69 ;  6  &  7  Will.  IV.  c.  41 ;  13  &  14  Vict.  c.  36. 

COMMISSION  (Lat.  commissio;  from 
committere,  to  intrust  to).  * 

An  undertaking  without  reward  to  do 
something  for  another,  with  respect  to  a  thing 
bailed.     Rutherforth,  Inst.  105. 

A  body  of  persons  authorized  to  act  in  a 
certain  matter.     5  Barnew.  &  C.  850. 

The  act  of  perpetrating  an  offence.  An 
instrument  issued  by  a  court  of  justice,  or 
other  competent  tribunal,  to  authorize  a  per- 
son to  take  depositions,  or  do  any  other  act  by 
authority  of  such  court  or  tribunal,  is  called 
a  commission.  For  a  form  of  a  commission 
to  take  depositions,  see  Gresley,  Eq.  Ev.  72. 

Letters-patent  granted  by  the  government, 
under  the  public  seal,  to  a  person  appointed 
to  an  office,  giving  him  authority  to  perform 
the  duties  of  his  office.  The  commission  is 
not  the  appointment,  but  only  evidence  of  it, 
and,  as  soon  as  it  is  signed  and  sealed,  vests 
the  office  in  the  appointee.  1  Cranch,  137  ; 
2  Nott  &  M'C.  So.  C.  357  ;  1  M'Cord,  So.  C. 
233,  238.  See  1  Pet.  C.  C.  194 ;  2  Sumn.  C. 
C.  299;  8  Conn.  109  ;  1  Penn.  297 ;  2  Const. 
So.  C.  696  ;  2  Tyl.  Vt.  235. 

In  Common  Law.  A  sum  allowed, 
usually  a  certain  per  cent,  upon  the  value  of 
the  property  involved,  as  compensation  to  a 
servant  or  agent  for  services  performed.  See 
Commissions. 

COMMISSION  OF  ASSIZE.  In 
English  Practice.  A  commission  which 
formerly  issued  from  the  king,  appointing 
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certain  persons  as  commissioners  or  judges 
of  assize  to  hold  the  assizes  in  association 
with  discreet  knights  during  those  years  in 
which  the  justices  in  eyre  did  not  come. 

Other  commissions  were  added  to  this, 
which  has  finally  fallen  into  complete  dis- 
use.    See  Courts  op  Assize  and  Nisi  Prius. 

COMMISSION  OP  LUNACY.  A  writ 
issued  out  of  chancery,  or  such  court  as  may 
have  jurisdiction  of  the  case,  directed  to  a 
proper  officer,  to  inquire  whether  a  person 
named  therein  is  a  lunatic  or  not.  1  Bouvier, 
Inst.  n.  382  et  seq. 

COMMISSION  OF  REBELLION.  In 
English  Laiiv.  A  writ  formerly  issued  out 
of  chancery  to  compel  an  attendance.  It 
was  abolished  by  the  order  of  Aug.  8,  1841. 

COMMISSIONER  OF  PATENTS. 
The  title  given  by  law  to  the  head  of  the 
patent  office  bureau.  Prior  to  1836  the  busi- 
ness of  that  office  was  under  the  immediate 
charge  of  a  clerk  in  the  state  department,  who 
was  generally  known  as  the  superintendent 
of  the  patent  office.  He  performed  substan- 
tially the  same  duties  which  afterwards  de- 
volved upon  the  commissioner,  except  that  he 
was  not  required  to  decide  upon  the  patenta- 
bility of  any  contrivance  for  which  a  patent 
was  sought,  inasmuch  as  the  system  of  ex- 
aminations had  not  then  been  introduced  and 
the  applicant  was  permitted  to  take  out  his 
patent  at  his  own  risk.  See  Patent  Office, 
Examiners  In. 

For  a  fuller  understanding  of  the  duties 
of  the  commissioner  of  patents,  see  Patents  ; 
Patent  Office. 

COMMISSIONERS  OF  BAIL.  Of- 
ficers appointed  by  some  courts  to  take  recog- 
nizances of  bail  in  civil  cases. 

COMMISSIONERS  OP  HIGH- 
WAYS. Officers  having  certain  powers 
and  duties  concerning  the  highways  within 
the  limits  of  their  jurisdiction.  They  are 
usually  three  in  number.  In  some  of  the 
states  they  are  county  officers,  and  their  juris- 
diction is  coextensive  with  the  county.  In 
others,  as  in  New  York,  Michigan,  Illinois, 
and  Wisconsin,  they  are  town  or  township 
officers.  They  have  power  to  establish,  alter, 
and  vacate  highways ;  and  it  is  their  duty  to 
cause  them  to  be  kept  in  repair. 

COMMISSIONERS  OF  SEWERS. 
In  English  Law.  A  co  art  of  record  of  special 
jurisdiction  in  England. 

It  is  a  temporary  tribunal,  erected  by  virtue 
of  a  commission  under  the  great  seal,  which 
formerly  was  granted  pro  re  natd  at  the  plea- 
sure of  the  crown,  but  now  at  the  discretion 
and  nomination  of  the  lord  chancellor,  lord 
treasurer,  and  chief  justices,  pursuant  to  the 
statute  of  sewers,  23  Hen.  VIII.  c.  5. 

Its  jurisdiction  is  to  overlook  the  repairs  of 
the  banks  and  walls  of  the  sea-coast  and 
navigable  rivers  and  the  streams  communi- 
cating therewith,  and  is  confined  to  such 
county  or  particular  district  as  the  commis- 
sion shall  expressly  name.  The  commis- 
sioners may  take  order  for  the  removal  of 


any  annoyances  or  the  safeguard  and  consep 
vation  of  the  sewers  within  their  commission, 
either  according  to  the  laws  and  customs  of 
Romney  Marsh,  or  otherwise,  at  their  own 
discretion.  They  are  also  to  assess  and  col- 
lect taxes  for  such  repairs  and  for  the  ex- 
penses of  the  commission.  They  may  proceed 
with  the  aid  of  a  jury  or  upon  Iheir  own  view. 
Consult  7  Anne,  c.  10;  4  &  5  Vict.  c.  45;  11 
&  12  Vict.  c.  50;  18  &  19  Vict.  c.  120;  3  &  4 
Will.  IV.  cc.  10,  19-22;  3  Blackstone,  Comm. 
73,  74;  Crabb,  Hist.  Eng.  Law,  469. 

In  American  Law.  Commissioners  have 
been  appointed  for  the  purpose  of  regulating 
the  flow  of  water  in  streams.  Their  duties 
are  discharged  in  the  difierent  states  by 
county  courts,  county  commissioners,  etc. 

COMMISSIONS.  In  Practice.  Com- 
pensation allowed  to  agents,  iac-turs,  execu- 
tors, trustees,  receivers,  and  other  persons 
who  manage  the  afiairs  of  others,  in  recom- 
pense for  their  services. 

2.  The  right  to  such  allowance  may  either 
be  the  subject  of  a  special  contract,  may  rest 
upon  an  implied  contract  to  pay  quantum, 
meruit,  or  may  depend  upon  statutory  provi- 
sions. 7  Carr.  &  P.  584 ;  9  id.  559 ;  3  Smith, 
440 ;  Sugden,  Vend.  &  P.  Index,  tit.  Auctioneer. 
Seethe  statutes  of  the  various  states.  The  right 
does  not  generally  accrue  till  the  completion 
of  the  services,  1  Carr.  &  P.  384;  4  /(Z.289;  7 
Bingh.  99;  and  see  10  Barnew.  &  C.  438; 
does  not  then  exist  unless  proper  care,  skill, 
and  perfect  fidelity  have  been  employed,  3 
Campb.  451;  1  Stark.  113;  3  Taunt.  32;  9 
Bingh.  287 ;  12  Pick.  Mass.  328 ;  and  the  ser- 
vices must  not  have  been  illegal  nor  against 
public  policy.  1  Campb.  547 ;  4  Esp.  179 ;  5 
Taunt.  521;  3  Barnew.  &  C.  639;  11  Wheat. 
258. 

3>  The  amount  of  such  commissions  is 
generally  a  percentage  on  tho  sums  paid  out 
or  received.  When  there  is  a  usage  of  trade 
at  the  particular  place  or  in  the  particular 
business  in  which  the  agent  is  engaged,  the 
amount  of  commissions  allowed  to  auctioneers, 
brokers,  and  factors  i  s  regulated  by  such  usage. 
3  Chitty,  Comm.  Law,  221 ;  1  Parsons,  Contr. 
84, 85 ;  Story,  Ag.  §326.  The  amquntwhich  ex- 
ecutors, etc.  are  to  receive  is  generally  fixed  by 
statute,  subject  to  modification  in  special  cases 
by  the  proper  tribunal.  12  Barb.  N.  Y.  671 ; 
Edwards,  Reoeiv.  176,  302,  643.  And  see  the 
statutes  of  the  various  slates.  In  England, 
no. commissions  are  allowed  to  executors  or 
trustees.     1  Vern.  Ch.  316;  4  Ves.  Ch.  72,  n. 

In  case  the  factor  guaranties  the  payment 
of  the  debt,  he  is  entitled  to  a  larger  compen- 
sation (called  a  del  credere  commission)  tnan 
is  ordinarily  given  for  the  transaction  of  simi- 
lar business  where  no  such  guaranty  is  made. 
Paley,  Ag.  88  et  seq. 

COMMITMENT.      In   Practice.     The 

warrant  or  order  by  which  a  court  or  magis- 
trate directs  a  ministerial  officer  to  take  a 
person  to  prison. 

The  act  of  sending  a  person  to  prison  by 
means  of  such  a  warrant  or  order.  9  N.  H.  204 
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A  commitment  should  be  in  writing  under 
the  hand  and  eeal  of  the  magistrate,  and 
should  show  his  authority  and  tne  time  and 
place  of  making  it.  2  R.  I.  436;  3  Hiirr.  & 
M'H.  Md.  113;  T.  U.  P.  Charlt.  Ga.  280;  3 
Cranch,  448.  See  Harp.  So.  C.  313  ;  Wright, 
Ohio,  690:  It  must  be  made  in  the  name  of 
the  United  States  or  of  the  commonwealth  or 
people,  as  required  by  the  constitution  of  the 
United  States  or  of  the  several  states. 

It  should  be  directed  to  the  keeper  of  the 
prison,  and  not  generally  to  carry  the  party 
to  prison.  2  Strange,  934;  1  Ld.  Raym.  424. 
It  should  describe  the  prisoner  by  his  name 
and  surname,  or  the  name  he  gives  as  his. 

It  ought  to  state  that  the  party  has  been 
charged  on  oath,  14  Johns.  N.  Y.  371 ;  3 
Cranch,  448;  but  see  2  Va.  Cas.  504;  2  Bail. 
So.  C.  290 ;  and  should  mention  with  conve- 
nient certainty  the  particular  crime  charged 
against  the  prisoner.  3  Cranch,  448 ;  11  St. 
Tr.  304,  318;  Hawkins,  PI.  Cr.  b.  2,  c.  16,  s. 
16;  1  Chitty,  Grim.  Law,  110;  4  Md.  262;  1 
Rob.  Va.  744;  5  Ark.  104;  26  Vt.  205.  See 
17  Wend.  N.  Y.  181;  23  id.  638.  It  should 
point  out  the  place  of  imprisonment,  and  not 
merely  direct  that  the  party  be  taken  to 
prison.    '2  Strange,  934;  1  Ld.  Raym.  424. 

It  may  be  for  further  examination,  or  final. 
If  final,  the  command  to  the  keeper  of  the 

Erison  should  be  to  keep  the  prisoner  "until 
e  shall  be  discharged  by  due  course  of  law," 
when  the  offence  is  not  bailable,  see  3  Conn. 
502;  29  Eng.  L.  &  Eq.  134;  when  it  is  bail- 
able, the  gaoler  should  be  directed  to  keep  the 
prisoner  in  his  "said  custody  for  want  of 
sureties,  or  until  he  shall  be  discharged  by 
due  course  of  law."  When  the  commitment 
is  not  final,  it  is  usual  to  come  it  the  prisoner 
"for  further  hearing." 

See,  generally,  4  Cranch,  129;  2  Yerg. 
Tenn.  58;  6  Humphr.  Tenn.  391;  9  N.  H. 
185 ;  5  Rich.  So.  C.  255. 

COMMITTEE.  In  Legislation.  One 
or  more  members  of  a  legislative  body,  to 
whom  is  specially  referred  some  matter  bo- 
fore  tliat  body,  in  order  that  they  may  in- 
vestigate and  examine  into  it  and  report  to 
those  who  delegated  this  authority  to  them. 

In  Practice.  A  guardian  appointed  to 
take  charge  of  the  person  or  estate  of  one  who 
has  been  found  to  be  non  compos. 

For  committee  of  the,  person,  the  next  of 
kin  is  usually  selected;  and,  in  case  of  the  lu- 
nacy of  a  husband  or  wife,  the  one  who  is  of " 
sound  mind  is  entitled,  unless  under  very 
special  circumstances,  to  be  the  committee  of 
the  other.  Shelford,  Lun.  137,  140.  It  is 
the  duty  of  such  a  person  to  take  care  of  the 
lunatic. 

For  committee  of  the  estate,  the  heir  at  law 
is  favored.  Relations  are  preferred  to  stran- 
gers; but  the  latter  may  be  appointed.  Shel- 
ford, Lun.  144.  It  is  the  duty  of  such  com- 
mittee to  administer  the  estate  faithfully  and 
to  account  for  his  administration.  He  can- 
not, in  general,  make  contracts  in  relation  to 
the  estate  of  the  lunatic,  or  bind  it,  without 
a  special  order  of  the  court  or  authority  that 


appointed  him. 
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See  1  Bouvier,  Inst.  n.  389 


COMMITTITUR  PIECE.  In  English 
Law.  An  instrument  in  writing,  on  paper 
or  parchment  ^'hich  charges  a  person  already 
in  prison,  in  execution  at  the  suit  of  the  per- 
son who  arrested  him. 

COMMIXTION.  In  Civil  Law.  A 
term  used  to  signify  the  act  by  which  goods 
are  mixed  together. 

The  matters  which  are  mixed  are  dry  or  liquid. 
In  the  commixtion  of  the  former,  the  matter  retains 
ils  substance  and  individuality;  in  the  latter,  the 
substances  no  longer  remain  distinct.  The  com- 
mixtion of  liquids  is  called  confusion  (q.  v.),  and 
that  of  solids  a  mixture.  Lef.  Eifim.  du  Dr.  Rom. 
II  370,  371;  Story,  Bailm.  J  40;  1  Bouvier,  Inst.  n. 
606. 

COMMODATE.  In  Scotch  Law.  A 
loan  for  use.  Erskiue,  Inst.  b.  3,  t.  1,  J  20; 
1  Bell,  Comm.  225. 

Judge  Story  regrets  that  this  term  has  not  been 
adopted  and  naturalized,  as  mandate  has  been  from 
viaiidatinn.  Story,  Comm.  §  221.  Ayliffe,  in  his  Pan- 
dects, has  gone  further,  and  terms  the  bailor  the 
conwiodauty  and  the  bailee  the  coviviodtttory,  thus 
avoiding  those  circumlocutions  which,  in  the  com- 
mon phraseology  of  our  law,  have  become  almost 
indispensable.  Ayliffe,  Pand.  b.  4,  t.  16,  p.  617. 
Browne,  in  his  Civil  Law,  vol.  1,  352,  calls  the  pro- 
perty loabed  "  commodated  property." 

COMMODATO.  In  Spanish  Law.  A 
contract  by  which  one  perscm  lends  gratui- 
tously to  another  some  object  not  consumable, 
to  be  restored  to  him  in  kind  at  a  given  period. 

COMMODATUM.  A  contract  by  which 
one  of  the  parties  binds  himself  to  return  to 
the  other  certain  personal  chattels  wh\ph  the 
latter  delivers  to  him  to  be  used  by  him  with- 
out reward ;  loan  for  use. 

COMMON.  An  incorporeal  heredita- 
ment, which  consists  in  a  profit  which  one 
man  has  in  connection  with  one  or  more 
others  in  the  land  of  another.  12  Serg.  &  R. 
Penn.  32;  10  Wend.  N.  Y.  647  ;  11  Johns.  N. 
Y.  498;  16  id.  14,  30,  10  Pick.  Mass.  364;  3 
Kent,  Comm.  403. 

2.  Common  of  eKtovers  is  the  liberty  of 
taking  necessary  wood,  for  the  use  of  furni- 
ture of  a  house  or  farm,  from  another  man's 
estate.  This  right  is  inseparably  attached 
to  the  house  or  farm,  and  is  not  apportionable. 
If,  therefore,  a  farm  entitled  to  estovers  be 
divided  by  the  act  of  the  party  among  several 
tenants,  neither  of  them  can  take  estovers, 
and  the  right  is  extinguished.  2  Blackstone, 
Comm.  34;  Plowd.  381;  10  AVend.  N .  Y.  639 ; 
1  Barb.  N.  Y.  592.  It  is  to  be  distinguished 
from  the  right  to  estovers  which  a  tenant  for 
life  has  in  the  estate  which  he  occupies.  See 
Estovers. 

3.  Common  of  pasture  is  the  right  of  feed- 
ing one's  beasts  on  another's  land.  It  is 
either  appendant,  appurtenant  because  of 
vicinage,  or  in  gross. 

Common  of  piscary  is  the  liberty  of  fish- 
ing in  another  man's  water.  2  Blackstone, 
Comm.  34.     See  Fishery. 

Common  of  shack.  The  right  of  persons 
occupying  lands  lying  together  in  the  sat  ic 
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common  field,  to  turn  out  their  cattle  after 
harvest  to  feed  promiscuously  in  that  field. 
WhartoTi,  Diet. ;  2  Stephen,  Comm.  6 ;  1  Bav- 
ne-vr.  &  Aid.  710. 

Common  of  turbary  is  the  liberty  of  digging 
turf  in  another  man's  ground.  Common  of 
turbary  can  only  be  appendant  or  appurtenant 
to  a  house,  not  to  lands,  because  turves  are 
to  be  spent  in  the  house.  4  Coke,  37 ;  3  Atk. 
Ch.  189;  Noy._  145 ;  7  East,  127. 

4.  The  taking  seaweed  from  a  beach  ia  a 
commonable  right  in  Rhode  Island.  2  Curt. 
C.  C.  571 ;  1  R.  I.  106 ;  2  id.  218.  The  con- 
stitution of  Illinois  provides  for  the  continu- 
ance of  certain  commons  in  that  state.  111. 
Const,  art.  8,  §  8.  In  Virginia  it  is  declared 
by  statute  that  all  unappropriated  lands  on 
the  Chesapeake  Bay,  on  the  shore  of  the  sea, 
or  of  any  river  or  creek,  and  the  bed  of  any 
river  or  creek  in  the  eastern  part  of  the 
commonwealth,  ungranted  and  used  as  com- 
mon, shall,  etc.     Va.  Code,  c.  62,  §  1. 

5.  In  most  of  the  cities  and  tovi'ns  in  the 
United  Spates,  there  are  considerable  tracts 
of  land  appropriated  to  public  use.  These 
commons  were  generally  laid  out  with  the 
cities  or  towns  where  they  are  found,  either 
by  the  original  proprietors  or  by  the  early 
inhabitants. 

Where  land  thus  appropriated  has  been 
accepted  by  the  public,  or  where  individuals 
have  purchased  lots  adjoining  land  so  appro- 
priated, under  the  expectation  excited  by  its 
proprietors  that  it  should  so  remain,  the  pro- 
prietors cannot  resume  their  exclusive  owner- 
ship. 3  Vt.  521;  10  Pick.  Mass.  310;  4  Day. 
Conn.  328;  1  Ired.  No.  C.  144;  7  Watts,  Penn. 
394.  And  see  14  Mass.  440;  2  Pick.  Mass. 
475;  12  Serg.  &  R.  Penn.  32;  6  Vt.  355. 

6.  Common  Appendant.  Common  of  pas- 
ture appendant  is  a  right  annexed  to  the 
possession  of  land,  by  which  the  owner  thereof 
IS  entitled  to  feed  his  beasts  on  the  wastes  of 
the  manor.  It  can  only  be  claimed  by  pre- 
scription :  so  that  it  cannot  be  pleaded  by 
way  of  custom.  1  Rolle,  Abr.  396 ;  6  Coke,  59. 
It  IS  regularly  annexed  to  arable  land  only, 
and  can  only  be  claimed  for  such  cattle  as 
are  necessary  to  tillage:  as,  horses  and  oxen 
to  plough  the  land,  and  cows  and  sheep  to 
manure  it.  2  Greenleaf,  Cruise,  Dig.  4.  5; 
10  Wend.  N.  Y.  647.  Common  appendant 
may  by  usage  be  limited  to  any  certain  num- 
ber of  cattle ;  but  where  there  is  no  such  usage, 
it  is  restrained  to  cattle  levant  and  couchant 
upon  the  land  to  which  it  is  appendant.  8 
Term,  396;  5  id.  46;  2  Mood.  &  B.  205;  2 
Dane,  Abr.  611,  §  12.  It  may  be  assigned; 
and  by  assigning  the  land  to  which  it  is 
appended,  the  right  passes  as  a  necessary 
incident  to  it.  It  may  be  apportioned  by 
granting  over  a  parcel  of  the  land  to  another, 
either  for  the  whole  or  a  part  of  the  owner's 
estate.  Willes,  227;  4  Coke,  36;  8  id.  78 
It  may  be  extinguished  by  a  release  of  it  to 
the  owner  of  the  land,  by  a  severance  of  the 
right  of  common,  by  unity  of  possession  of  the 
land,  or  by  the  owner  of  the  land,  to  which 
the  right  of  common  is  annexed,  becoming 


the  owner  of  any  part  of  the  land  subject  to 
the  right.  25  Penn.  St.  161 ;  16  Johns.  N.  Y. 
14;  Croke  Eliz.  592.  Common  of  estovers  or 
of  piscary,  which  may  also  be  appendant, 
cannot  be  apportioned.  8  Coke,  78.  But  see 
2  R.  I.  218. 

7.  Common  Appurtenant.  Colnmon  ap- 
purtenant differs  from  common  appendant  in 
the  following  particulars,  viz.:  it  may  be 
claimed  by  grant  or  prescription,  whereas 
common  appendant  can  only  arise  from  pre- 
scription ;  it  does  not  arise  from  any  connec- 
tion of  tenure,  nor  is  it  confined  to  arable  land, 
but  may  be  claimed  as  annexed  to  any  kind 
of  land ;  it  may  be  not  only  for  beasts  usually 
commonable,  such  as  horses,  oxen,  and  sheep, 
but  likewise  for  goats,  swine,  etc. ;  it  may  be 
severed  from  the  land  to  which  it  is  appurte- 
nant; it  maybe  commenced  by  grant;  and 
an  uninterrupted  usage  for  twenty  years  is 
evidence  of  a  grant.  In  most  other  respects 
commons  appendant  and  appurtenant  agree. 
2  Greenleaf,  Cruise,  Dig.  5 ;  Bouvier,  Inst.  n. 
1050;  30  Eng.  L.  &  Eq.  170;  15  East,  ICS. 

S.  Common  because  op  Vicinage.  The 
right  which  the  inhabitants  of  two  or  more 
contiguous  townshipsor  vills  haveof  intercom- 
moning  with  each  other.  It  ought  to  be 
claimed  by  prescription,  and  can  only  be  used 
by  cattle  levant  and  couchant  upon  the  lands 
to  which  the  right  is  annexed;  and  cannot 
exist  except  between  adjoining  townships, 
where  there  is  no  intermediate  land.  Coke, 
Litt.  122  a;  4  Coke,  38  a;  7  id.  5 ;  10  Q.  B. 
581,  589,  004;  19  id.  020;  18  Barb.  N.  Y. 
523. 

9.  Common  IN  Gross.  A  right  of  common 
which  must  be  claimed  by  deed  or  prescrip- 
tion. It  has  no  relation  to  land,  but  is  an- 
nexed to  a  man's  person,  and  may  be  for  a 
certain  or  an  indefinite  number  of  cattle.  It 
cannot  be  aliened  so  as  to  give  the  entire  right 
to  several  persons  to  be  enjoyed  by  each  in 
severalty.  And  where  it  comes  to  several 
persons  by  operation  of  law,  as  by  descents, 
it  is  incapable  of  division  among  them,  and 
must  be  enjoyed  jointly.  Common  appurte- 
nant for  a  limited  number  of  cattle  may  be 
granted  over,  and  by  such  grant  becomes  com- 
mon in  gross.  Coke,  Litt.  122  a,  164  a;  5 
Taunt.  244 ;  16  Johns.  N.  Y.  30 ;  2  Blackstone, . 
Comm.  34. 

See,  generally,  Viner,  Abr.  Common;  Bacon, 
Abr.  Common;  Comyns,  Dig.  Common;  2 
Sharswood,  Blackst.  Comm.  34  et  seq.;  2 
Washburn,  Real  Prop.  4. 

COMMON  ASSURANCES.  Deeds 
which  make  safe  or  assure  to  a  man  the  title 
to  his  estate,  whether  they  are  deeds  of  convey- 
ance or  to  charge  or  discharge. 

COMMON  BAIL.  Fictitious  sureties 
entered  in  the  proper  office  of  the  court.  See 
Bail;  Arrest. 

COMMON   BAR.      In   Pleading.      A 

plea  to  compel  the  plaintiif  to  assign  the  par- 
ticular place  where  the  trespass  has  been 
committed.  Stephen,  PI.  256.  It  is  sometimes 
called  a  blank  bar. 
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COMMON    BARRATRY.     See    Bab- 

BATRV-. 

COMMON  BENCH.  The  ancient  name 
for  the  court  of  common  pleas.  See  Bench  ; 
Bancus  Communis. 

COMMON  CARRIERS.  Such  as  carry 
goods  for  hire  iaditfereutly  for  all  persons. 

3.  The  definition  includes  carriers  by  land 
and  water.  They  are,  on  the  one  hand,  stager 
coach  proprietors,  railway-companies,  truck- 
men, wagoners  and  teamsters,  carmen  and 
porters,  and  express  companies,  whether  such 
persons  undertake  to  carry  goods  from  one 
portion  of  the  same  town  to  another,  or  through 
the  whole  extent  of  the  country,  or  even  from 
one  state  or  kingdom  to  another.  And,  on 
the  other  hand,  this  term  includes  the  owners 
and  masters  of  every  kind  of  vessel  or  water- 
craft  who  set  themselves  before  the  public  as 
the  carriers  of  freight  of  any  kind  for  all  who 
choose  to  employ  thjem,  whether  the  extent  of 
their  navigation  be  ft-om  one  continent  to  an- 
other or  only  in  the  coasting  trade,  or  whether 
employed  in  lading  or  unlading  goods  or  in 
ferrying,  with  whatever  mode  of  motive  power 
they  may  adopt.  Story,  Bailm.  ^§  49-^496  ; 
2  Kent,  Oomm.  598,  599 ;  Redfield,  Railw.  g 
124;  lSalk.249;  2Ga.  348;  14  Ala.N.s.261; 
1  Bouvier,  Inst.  n.  1020.  It  has  been  doubted 
whether  carmen,  8  Carr.  &  P.  207,  and  coast- 
ers, 6  Cow.  N.  Y.  266,  were  common  carriers; 
but  these  cases  stand  alone,  and  are  contra- 
dicted by  many  authorities.  19  Barb.  N.  Y. 
577;  24,  id.  533;  9  Rich.  So.  0.  193. 

3>  Common  carriers  are  responsible  for  all 
loss  or  damage  during  transportation,  from 
whatever  cause,  except  the  act  of  God  or 
the-  public  enemy.  Angell,  Carr.  70,  §  67; 
1  Term,  27;  2  Ld.  Raym.  909,  918;  1  Wils. 
281 ;  1  Salk.  18,  and  cases  cited ;  4  Bingh.  n.  c. 
314;  25  Eng.  L.  &  Eq.  595;  1  Term,  27; 
Story,  Bailm.  ?  490;  2  Kent,  Comm.  597,  598 ; 
7  Yerg.  Tenn.  340;  3  Munf  Va.  239;  1  Dev. 
&  B.  No.  C.  273;  2  Bail.  So.  C.  157  ;  6  Johns. 
N.  Y.  160 ;  21  Wend.  N.  Y.  190 ;  23  id.  306 ; 

5  Strobh.  So.  C.  119 ;  Rice,  So.  C.  108 ;  4 
Zabr.  N.  J.  697  ;  2  id.  273 ;  1  Conn.  487 ;  12 
ia.  410 ;  4  N.  H.  259 ;  II  111.  579.  The  act  of 
God  is  held  to  extend  only  to  such  inevitable 
accidents  as  occur  without  the  intervention 
of  man's  agency.  1  Term,  27;  21  Wend.  N. 
Y.  192;  3  Esp.  127;  4  Dougl.  287. 

The  carrier  is  not  responsible  for  losses 
occurring  from  natural  causes,  such  as  frost, 
fermentation,  evaporation,  or  natural  decay 
of  perishable  articles,  or  the  natural  and 
necessary  wear  in  the  course  of  transporta- 
tion, provided  the  carrier  exercises  all  reason- 
able care  to  have  the  loss  or  deterioration  as 
little  as  practicable.  BuUer,  Nisi  P.  69;.  2 
Kent,  Comm.  299,  300;  Story,  Bailm.  ?  492  a; 

6  Watts,  Penn.  424;  Redfield,  Railw.  i  141. 

4.  Carriers,  both  by  land  and  water,  when 
they  undertake  the  general  business  of 
carrying  every  kind  of  goods,  are  bound  to 
carry  all  which  offer;  and  if  they  refuse, 
without  just  excuse,  they  are  liable  to  an 
action.  2  Show.  332 ;  5  Term,  143 ;  4  Barnew. 
4  Aid.  32;  8  Mees.  &  W.  Exch.  372;  1  Pick. 


Mass.  50:  5  Mo.  36;  15  Conn.  539;  2  Sumn. 
C.  C.  221;  6  Railw.  Cas.  61;  6  Wend.  N.  Y. 
335;  2  Stor.  C.  C.  16;  12  Mod.  484;  4  C.  B, 
555;  6  id.  775;  2  Ball  &  B.  Ch.  Ir.  54;  9 
Price,  Exch.  408.  But  any  common  carrier, 
whether  a  natural  person  or  corporation,  may 
restrict  his  business  within  such  limits  as  he 
may  deem  expedient;  and  he  is  not  bound  to 
accept  goods  out  of  the  line  of  his  usual  busi- 
ness. 23  Vt.  186 ;  14  Penn.  St.  48 ;  10  N.  H. 
481 ;  30  Miss.  231 ;  4  Exch.  369 ;  12  Mod.  484. 
The  carrier  may  require  freight  to  be  paid  in 
advance  ;  but  in  an  action  for  not  carrying  it 
is  only  necessary  to  allege  a  readiness  to  pay 
freight.  2  Show.  81 ;  8  Mees.  &  W.  Exch. 
872;  18  111.  488;  14  Ala.  N.  s.  249.  It  is  nut 
required  to  prove  or  allege  a  tender,  if  the 
carrier  refuse  to  accept  the  goods  for  trans- 
portation. The  carrier  is  entitled  to  a  lien 
upon  the  goods  for  freight,  2  Ld,  Raym.  752, 
and  for  advances  made  to  other  carriers.  6 
Humphr.  Tenn.  70;  16  111.  408;  18  id.  488; 
16  Johns.  N.  Y.  356;  13-  B.  Monr.  Ky.  243. 
The  consignor  \a primS, facie  liable  for  freight ; 
but  the  consignee  is  often  also  liable.  I 
Term,  659  ;  8  id.  330. 

5.  Common  carriers  may  qualify  their 
common-law  responsibility  by  special  con- 
tract. 4  Coke,  83:  Angell,  Carr.  \  i2Q;  1 
Ventr.  238 ;  Story,  Bailm.  |  549,  and  note  5. 
So,  also,  by  notice  brought  home  to  the  know- 
ledge of  the  owner  of  the  goods  and  assented 
to  by  him,  the  carrier  may  qualify  his  respon- 
sibility.    5  East,  507 ;  5  Bingh.  207;  8  Mees. 

6  W.  Exch.  243;  6  How.  344;  3  Me.  228;  H 
id.  422;  11  N.  Y.  491;  9  Watts,  Penn.  87;  6 
Watts  &  S.  Penn.  495  ;  8  Penn.  St.  479  ;  31 
id.  209  ;  2  Rich.  So.  C.  286;  12  B.  Monr.  Ky. 
63 ;  23  Vt.  186  ;  4  Harr.  &  J.  Md.  317.  But 
in  New  York  the  courts  have  dissented  from 
this  rule,  or  held  it  with  such  qualifications 
as  ^0  leave  it  very  little  force,  19  Wend.  N. 
Y.  234;  26  id.  594;  2  Hill,  N.  Y.  623;  7  id. 
533 ;  13  Barb.  N.  Y.  353  ;  14  id.  524 ;  but  not 
so  as  to  excuse  gross  negligence.  8  Penn.  St. 
479 ;  23  id.  532;  31  id.  242;  9  Rich.  So.  C.  201. 

The  bill  of  lading,  or  carrier's  acknowledg- 
ment of  the  receipt  of  the  goods,  is  generally 
the  written  evidence  of  the  contract  between 
the  parties,  and  ia  expected  to  contain  all  the 
exemption  from  general  responsibility  which  it 
is  competent  for  the  carrier  to  claim.  Parol 
evidence  is  not  admissible  to  vary  the  contract 
of  shipment  thus  evidenced.  4  Ohio,  334  ;  2 
Sumn.  C.  C.  567 ;  Angell,  Carr.  H  228,  229. 
But  as  between  the  immediate  parties  the 
bill  of  lading  is  not  conclusive  as  to  the  quan- 
tity or  Condition  of  the  goods  at  the  time  of 
shipment,  especially  when  there  was  no  op- 
portunity to  inspect  them.   1  Mood.  &  R.  186 : 

7  Ad.  &  E.  29;  9  B.  Monr.  Ky.  112. 

6.  Railway-companies,  steamboats,  and 
other  carriers  who  allow  express  companies  to 
carry  parcels  and  packages  on  their  cars,  oi 
boats,  or  other  vehicles,  are  liable  as  common 
carriers  to  the  owners  of  the  goods  for  all  loss 
or  damage  which  occurs,  without  regard  to 
the  contract  between  them  and  such  express 
carriers.    6  How.  344;  23  Vt.  186. 
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Railways,  steamboats,  packets,  and  other 
common  carriers  of  passengers,  although  not 
liable  for  injuries  to  their  passengers  without 
their  fault,  are  nevertheless  responsible  for  the 
baggage  of  such  passengers  intrusted  to  their 
care  as  common  carriers  of  goods ;  and  such 
responsibility  continues  until  the  delivery  of 
the  same  to  the  passenger  or  to  his  order.  1 
C.  B.  839  ;  2  Boa.  &  P.  410  ;  4  Bingh.  218  ;  6 
Hill,  N.  Y.  586 :  26  Wend.  N.  Y.  591 ;  10  N. 
H.  481 ;  7  Rich.  So.  C.  158.  Where  one  com- 
pany checks  baggage  through  a  succession  of 
lines  owned  by  different  companies,  each  com- 
pany becomes  responsible  for  the  whole  route. 
8  N.  Y.  37 ;  2  E.  D.  Smith,  N.  Y.  184.  The 
baggage-check  given  at  the  time  of  receiving 
such  baggage  is  regarded  as  primd  facie 
evidence  of  the  liability  of  the  company. 
It  stands  in  the  place  of  a  bill  of  lading.  7 
Rich.  So.  C.  158;  Redfield,  Railw.  i  128. 
Baggage  will  not  include  merchandise.  9 
Eng.  L.  &  Eq.  477  ;  25  Wend.  N.  Y.  459 ;  B 
Hill,  N.  Y.  586  ;  12  Ga.  217  ;  10  Cush.  506. 
Jewelry  and  a  watch  in  a  trunk,  being  female 
attire,  are  regarded  as  proper  baggage.  4 
Bingh.  218;  3  Penn.  St.  451.  But  money, 
except  a  reasonable  amount  for  expenses,  is 
not  properly  baggage.  9  Wend.  N.  Y.  85  ; 
19  id.  554 ;  5  Cush.  Mass.  69 ;  9  Humphr. 
Tenn.  621 ;  20  Mo.  513  ;   15  Ala.  242. 

'7.  The  responsibility  of  common  carriers 
begins  upon  the  delivery  of  the  goods  for  im- 
mediate transportation.  A  delivery  at  the 
usual  place  of  receiving  freight,  or  to  the 
employees  of  the  company  in  the  usual  course 
of  business,  is  sufficient.  20  Conn.  534 ;  2 
Carr.  &  K.  680 ;  2  Maule  &  S.  172 ;  16  Barb. 
N.  Y.  383;  Angell,  Carr.  §J  129-147,  and 
cases  cited.  But  where  carriers  have  a  ware- 
house at  which  they  receive  goods  for  trans- 
portation, and  goods  are  delivered  there  not 
to  be  forwarded  until  some  event  occur,  the 
carriers  are,  in  the  mean  time,  only  responsi- 
ble as  depositaries,  24  N.  H.  71 ;  and  where 
goods  are  received  as  wharfingers,  or  ware- 
iiousers,  or  forwarders,  and  not  as  carriers, 
liability  will  be  incurred  only  for  ordinary 
negligence.  7  Cow.  N.  Y.  497.  Where  goods 
are  so  marked  as  to  pass  over  successive  lines 
of  railway  or  other  transportation  having  no 
partnership  connection  in  the  business  of 
carrying,  the  successive  carriers  are  only 
liable  from  the  time  of  receiving  the  goods.  8 
Rich.  So.  C.  246. 

The  responsibility  of  the  carrier  terminates 
after  the  arrival  of  the  goods  at  their  destina- 
tion and  a  sufficient  time  has  elapsed  for  the 
owner  to  receive  them  in  business  hours. 
After  that,  the  carrier  may  put  them  in  ware- 
house, and  is  only  responsible  for  ordinary 
care.  10  Mete.  Mass.  472;  27  N.  H.  86 ;  4 
Term,  581 ;  2  Maule  &  S.  172;  2  Kent,  Comm. 
591,  592;  Story,  Bailm.  I  444.  In  carriage 
by  water,  the  carrier  is,  as  a  general  rule, 
bound  to  give  notice  to  the  consignee  of  the 
arrival  of  the  goods.     Redfield,  Railw.  i  130. 

8.  Carriers  upon  a  continuous  line  of 
transportation  are  not  held  responsible  be- 
yond their  own  portion  of  the  route,  unless 


where  there  is  such  a  business  connection 
among  the  different  carriers  composing  the 
route  that  each  one  is  justified  in  giving  bills  of 
lading  for  the  entire  route.  23  Vt.  186 ;  6Hill, 
N.  Y.  158;  22  Conn.  502;  1  Gray,  Mass.  502  ; 
4  Am.  Law  Reg.  234.  The  English  courts  hold 
the  first  carrier,  who  accepts  goods  marked 
for  a  place  beyond  his  route,  responsible  for 
the  entire  route,  unless  he  stipulates  ex- 
pressly for  the  extent  of  his  own  route  only. 
Hodges,  Railw.  615 ;  8  Mees.  &  W.  Exch.  421 ; 
3  Eng.  L.  &  Eq.  497 ;  18  id.  553,  557.  In 
some  cases  in  this  country  it  has  been  held 
that  a  railway-company  has  no  power  to  con- 
tract to  carry  beyond  its  own  route,  such  a 
contract  being  ultra  vires.  22  Conn.  502; 
23  id.  457  ;  24  id.  468. 

9.  The  agents  of  corporations  who  are 
common  carriers,  such  as  railway  and  steam- 
boat companies,  will  bind  their  principals  to 
the  full  extent  of  the  business  intrusted  to 
their  control,  whether  they  follow  their  in- 
structions or  not.  14  How.  468,  483.  Nor 
will  it  excuse  the  company  because  the  ser- 
vant or  agent  acted  wilfully  in  disregard  of 
his  instructions.  5  Du.  N.  Y.  193  ;  Redfield, 
Railw.  ^  137,  and  cases  cited  in  notes. 

The  contracts  of  common  carriers,  like  all 
other  contracts,  are  liable  to  be  controlled 
and  qualified  by  the  known  usages  and  cus- 
toms and  course  of  the  business  in  which 
they  are  engaged;  and  all  who  do  busi- 
ness with  them  are  bound  to  take  notice  of 
such  usages  and  customs  as  are  uniform,  of 
long  standing,  and  generally  known  and  un- 
derstood bv  those  familiar  with  such  transac- 
tions. 25 'Wend.  N.  Y.  660;  6  Hill,  N.  Y. 
157  ;  23  Vt.  186,  211,  212 ;  21  Ga.  526.     - 

10.  The  carrier  has  an  insurable  interest 
in  the  goods,  both  in  regard  to  fire  and  marine 
disasters,  except  such  as  result  from  inevita- 
ble accident,  such  as  fire  by  lightning,  and 
the  like.     12  Barb.  N.  Y.  595. 

The  carrier  is  not  bound  unless  he  stipu- 
late absolutely  to  deliver  goods  by  a  par- 
ticular time,  or  to  do  more  than  to  deliver  in 
a  reasonable  time  under  all  the  circum- 
stances attending  the  transportation.  Story, 
Bailm.  1 545  a;  5  Mann.  <fe  G.  551 ;  6  McLean," 
C.  C.  296;  19  Barb.  N.  Y.  36 ;  12  N.  Y.  245. 
What  is  a  reasonable  time  is  to  be  decided  by 
the  jury,  from  a  consideration  of  all  the  cir- 
cumstances.    7  Rich.  So.  C.  190,  409. 

But  if  the  carrier  contract  specially  to  de- 
liver in  a  prescribed  time,  he  must  perform 
his  contract,  or  suffer  the  damages  sustained 
by  his  failure.   1  Du.  N.  Y.  209 ;  12  N.  Y.  99. 

He  is  liable,  upon  general  principles,  where 
the  goods  are  not  delivered  through  his  de- 
fault, to  the  extent  of  their  value  at  the  place 
of  their  destination ;  and  this  includes  the 

Erofits  of  the  adventure.  4  Whart.  Penn. 
04;  11  La.  Ann.  324;  Sedgwick,  Dam.  356; 
2  Barnew.  &  Ad.  932.  See,  also,  12  Serg.  & 
R.  Penn.  183  ;  1  Cal.  108. 

If  the  goods  are  only  damaged,  or  not  de- 
livered in  time,  the  owner  is  bound  to  receive 
them.  He  will  be  entitled  to  damages,  but 
cannot  repudiate  the  goods  and  recover  from 


COMMON  CARRIERS,  ETC. 


301 


COMMON  CARRIERS,  ETC. 


the  carrier  as  for  a  total  loss.  5  Rich.  So. 
C.  462 ;  12  N.  Y.  509 ;  35  N.  H.  390. 

For  the  authorities  in  the  civil  law  on  the 
subject  of  common  carriers,  the  reader  is 
referred  to  Dig.  4.  9.  1  to  7 ;  Pothier,  Pand. 
lib.  4,  t.  9 ;  Domat,  liv.  1,  t.  16,  ss.  1  and  2 ; 
Pardessus,  art.  537  to  555;  Code  Civil,  art. 
1782,  1786,  1952;  Moreau  &  Carlton,  Las 
Partidas,  c.  5,  t.  8, 1.  26;  Erskine,  Inst.  b.  2,  t. 
1,  ?  28;  1  Bell,  Comm.  465;  Abbott,  Shipp. 
part  3,  c.  3,  §  3,  note  (1) ;  1  Voet,  ad  Pand. 
lib.  4,  t.  9 ;  Merlin,  R6p.  Voiture,  VoUurier; 
Diet,  de  Police,  Voiture. 

Consult  AngcU  on  Carriers ;  Chitty  & 
Temple  on  Carriers ;  Story  on  Bailments ;  Red- 
field  on  Railvpays  ;  and  articles  Common  Car- 
BIEKS  or  Passengers;  Railways;  Baggage; 
Luggage;  Bailments. 

COMMON  CARRIERS  OF  PAS- 
SENQBRS.  Such  as  carry  persons  for 
hire,  and  are  bound  to  carry  all  who  ofier. 
19  Wend.  N.  Y.  239 ;  10  N.  H.  486 ;  15  111. 
472 ;  2  Sumn.  C.  C.  221 ;  3  Brod.  &  B.  54 ; 
9  Price,  Exch.  408. 

2.  They  may  excuse  themselves  when 
there  is  an  unexpected  press  of  travel  and 
all  their  means  are  exhausted.  But  see  Red- 
field,  Railw.  344,  §  155,  and  notes,  and  cases 
cited  ;  Story,  Bailm.  J  591;  10  N.  H.  486. 

Passenger-carriers  are  not  held  responsible 
as  insurers  of  the  safety  of  their  passengers, 
as  common  carriers  of  goods  are.  But  they 
are  bound  to  the  very  highest  degree  of  care 
and  watchfulness  in  regard  to  all  their  ap- 
pliances for  the  conduct  of  their  business: 
80  that,  as  far  as  human  foresight  can  secure 
the  safety  of  passengers,  there  is  an  unques- 
tionable right  to  demand  it  of  all  who  enter 
upon  the  business  of  passenger-carriers.  2 
Esp.  533  ;  17  111.  496. 

The  carrier  is  not  excused  because  the  pas- 
senger does  not  pay  fare.  14  How.  483.  But 
see  13  Ala.  234,  in  regard  to  slaves  carried 
without  hire.  One  who  carries  slaves  as  a  com- 
mon carrier  is  only  responsible  as  a  carrier 
of  passengers.  2  Pet.  150  ;  4  M'Cord,  So.  C. 
223 ;  Angell,  Carr.  ??  122,  522. 

3.  Passenger-carriers  are  responsible  as 
common  carriers  for  the  baggage  of  their 
passengers.     13  Wend.  N.  Y.  626. 

Where  the  servants  of  common  carriers  of 
passengers— as  the  drivers  of  stage-coaches, 
etc.,  the  captains  of  steamboats,  and  the  con- 
ductors of  railway-trains — are  allowed  to 
carry  parcels,  the  carriers  are  responsible  for 
their  safe  delivery,  although  such  servants 
are  not  required  to  account  for  what  they  re- 
ceive by  way  of  compensation.  2  Wend.  N. 
Y.  327  ;  6  id.  351;  23  Vt.  186,  203;  2  Stor. 
C.  C.  16;  2  Kent,  Comm.  609. 

The  passenger  must  be  ready  and  willing 
to  pay  such  fare  as  is  required  by  the  esta- 
blished regulations  of  the  carriers  in  con- 
formity with  law.  But  an  actual  tender  of 
fare  or  passage-money  does  not  seem  requi- 
site in  order  to  maintain  an  action  for  an  ab- 
solute refusal  to  carry,  and  much  less  is  it 
necessary  in  an  action  for  any  injury  sus- 
tained.    6  C.  B.  775 ;  Story,  Bailm.  ^  591 ;  1 


East,  203  ;  2  Kent,  Comm.  598,  599,  and  note. 
The  rule  of  law  is  the  same  in  regard  to  pay- 
ing fare  in  advance  that  it  is  as  to  freight, 
except  that,  the  usage  in  the  former  case 
being  to  take  pay  in  advance,  a  passenger  is 
expected  to  have  procured  his  ticket  before 
he  had  taken  passage ;  and  the  law  will  imply 
payment  according  to  such  usages.  3  Penn. 
St.  451. 

4.  In  regai'd  to  the  particulars  of  the  duty 
of  carriers  of  passengers  as  to  their  entire 
equipment  both  of  machinery  and  servants, 
the  decisions  are  very  numerous ;  but  they  all 
concur  in  the  result  thatif  there  was  any  thing 
more  which  could  have  been  done  by  the  car- 
rier to  insure  the  safety  of  his  pa.«sengers, 
and  injury  occurs  in  consequence  of  the  omis- 
sion, he  is  liable.  The  consequence  of  such  a 
rule  naturally  is,  that,  after  any  injury  occurs, 
it  is  more  commonly  discovered  that  it  was 
i)),  some  degree  owing  to  some  possible  omis- 
sion or  neglect  on  the  part  of  the  carrier  or 
his  servants,  and  that  he  is  therefore  held  re- 
sponsible for  the  damage  sustained ;  but 
where  the  defect  was  one  which  no  degree  of 
watchfulness  in  the  carrier  will  enable  him 
to  discover,  he  is  clearly  not  liable.  Red- 
field,  Railw.  ^  149,  notes;  Angell,  Carr.  J 
534.;  Story,  Bailm.  |J  592-596;  2  Barnew. 
&  Ad.  169;  3  Bingh.  319;  11  Graft.  Va. 
097;  9  Mete.  Mass.  1;  1  McLean,  C.  C.  54iO; 
2  id.  157  ;  4  Gill,  Md.  406. 

The  degree  of  speed  allowable  upon  a  rail- 
way depends  upon  the  condition  of  the  road, 
5  Q.  B.  747. 

5.  But  passenger-carriers  are  not  responsi' 
ble  where  the  injury  resulted  in  any  degree 
from  the  negligence  of  the  passenger.  11 
East,  60;  22  Yt.  213;  Angell,  Carr.  556  et 
seq.,  and  cases  cited;  Redfleld,  Railw.  330,  ^ 
150,  and  cases  cited  in  notes. 

Where  there  is  intentional  wrong  on  the 
part  of  the  defendant,  the  plaintiff  may  reco- 
ver, notwithstanding  negligence  on  his  part. 
5  Hill,  N.  Y.  282.  So,  also,  where  the  plain- 
tiff's negligence  contributed  but  remotely  to 
the  injury,  and  the  defendant's  culpable  want 
of  care  was  its  immediate  cauFC,  a  recovery 
may  still  be  had.  10  Mees.  &  W.  Exch.  564; 
5  Carr.  &  P.  190.  So,  also,  if  the  defendant  is 
guilty  of  such  a  degree  of  negligence  that 
the  plaintiif  could  not  have  escaped  its  con- 
sequences, he  may  recover,  notwithstanding 
there  was  want  of  prudence  on  his  part.  3 
Mees.  &  W.  Exch.  244;  18  Ga.  679,  686;  1 
Dutch.  N.  J.  556;  Redfleld,  Railw.  |  150,  and 
cases  cited  in  notes.  Passengers  leaping 
from  cars  or  other  vehicles,  either  by  land  or 
water,  from  any  just  sense  of  peril,  may  still 
recover.  9  La.  Ann.  441;  15  111.468;  17  id. 
406;  23  Penn.  St.  147,  150;  13  Pet.  181; 
Redfleld,  Railw.  ^  151,  and  cases  cited. 

6.  Carriers  of  passengers  are  bound  to 
carry  for  the  whole  route  for  which  they  sti- 
pulate, and  according  to  their  public  adver- 
tisements and  the  general  usage  and  custom 
of  their  business.  1  Campb.  167 ;  Story, 
Bailm.  §  600;  19  Wend.  N.  Y.  534  ;  8  Eng. 
L.  &  Eq.  362.     But  they  are  not  bound  to 
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carry  persons  of  offensive  and  disorderiy  con- 
duct, or  those  infected  by  contagion,  or  otlier- 
wise  sooffensivein  character,  health,  or  habits 
as  to  be  unsuitable  companions  for  other  pas- 
sengers.    2  Sumn.  C.  C.  221 ;  8  N.  H.  523. 

Passenger-carriers  are  liable  for  reasonable 
damages  for  a  failure  to  deliver  passengers 
in  reasonable  time,  according  to  their  public 
announcements.  Hodges,  Railw.  619  i  8  Bng. 
L.  &  Eq.  362 ;  34  id.  154. 

But  they  are  not  liable  for  such  special 
damages  as  one  may  suffer  by  reason  of  not 
being  able  to  meet  his  appointments  vrith 
customers  and  being  thereby  compelled  to 
be  at  extra  expense  in  going  to  meet  them. 
38  Eng.  L.  &  Eq.  335.  But  see  Redfield, 
Railw.  J  154,  note  2,  in  regard  to  the  author- 
ity of  the  last  case. 

v.  The  sale  of  through-tickets  for  an  entire 
route  composed  of  several  successive  compa- 
nies of  carriers  having  no  partnership  connec- 
tion, does  not  render  each  company  liable  for 
injuries  to  passengers  occurring  on  any  part 
of  the  route.  22  Conn.  502;  29  Vt.  421;  2  E. 
D.  Smith,  N.  Y.  184 ;  19  Barb.  N.  Y.  222; 
26  Ala.  N.  Y.  733  ;  Redfleld,  Railw.  359,  | 
158,  and  cases  cited. 

Where  by  statute  (as  Lord  CampbelPs  Act, 

9  &  10  Vict.  ch.  93,  and  others  similar)  car- 
riers of  passengers  are  made  liable  to  sur- 
vivors where  the  death  of  a  passenger  occurs 
through  their  default,  the  same  rule  of  re- 
sponsibility applies  as  in  the  ordinary  case 
of  actions  for  injuries  not  fatal.  Lord  Den- 
man,  Ch.  J.,  in  2  Carr.  &  K.  730.  In  such 
cases,  according  to  the  English  decisions,  no 
damages  are  to  be  given  on  account  of  the 
mental  sufferings  of  the  surviving  party,  but 
only  such  as  are  susceptible  of  a  pecuniary 
estimate.  10  Eng.  L.  &  Eq.  437.  But  a  dif- 
ferent rule  seems  to  obtain,  to  some  extent,  in 
the  American  courts.      1  Cush.  Mass.  451 ; 

10  Barb.  N.  Y.  623 ;  3  E.  D.  Smith,  N.  Y. 
103;  14  N.  Y.  310.  In  23  Penn.  St.  526,  528; 
6  La.  Ann.  495 ;  6  Ohio,  105,  the  court  say 
the  jury  are  to  estimate  damages  for  the 
death  as  they  would  for  an  injury  to  health, 
by  the  probable  accumulations  of  the  deceased 
had  he  survived  or  not  been  injured.  Red- 
field,  Railw.  ^  152,  and  cases  cited. 

Where  a  passenger  is  injured  by  the  cul- 
pable negligence  of  a  carrier,  he  is  entitled  to 
recover  not  only  the  damages  he  has  sustained 
up  to  the  time  of  trial,  but  all  prospective 
damages  likely  to  accrue  from  the  injury,  as 
he  can  have  but  one  action.  1 1  Add-.  &  E.  301 ; 
18  Vt.  £52 ;  2  Barb.  N.  Y.  282 ;  10  La.  Ann.  33. 

8.  Passenger-carriers  may  establish  reason- 
able regulations  in  regard  to  the  conduct  of 
passengers,  and  discriminate  between  those 
who  conform  to  their  rules  in  regard  to  ob- 
taining tickets,  and  those  who  do  not, — re- 
quiring more  fare  of  tho  latter.  18  111.  400; 
34  N.  I-I.  230;  29  Vt.  160;  7  Mete.  Mass.  596; 
12  id.  482;  4  Zabr.  N.  J.  435;  29  Eng.  L.  & 
Eq.  143;  Redfield,  Railw.  I  28,  and  notes;  24 
Conn.  249.  Passengers  may  be  required  to 
go  through  in  the  same  train  or  forfeit  the 
remainder  of  their  tickets.     11  Mete.  Mass. 


121;  1  Am.  Railw.  Cas.  601.  Where  otie 
procures  a  railway-ticket  marked  "good  foi? 
this  trip  only,"  with  a  view  to  go  in  the  next 
through-train,  but  is  unexpectedly  detained, 
he  may  lawfully  claim  to  go  upon  the  ticket 
on  a  subsequent  day.     24  Barb.  N.  Y.  514. 

Railway  passengers,  when  required  by  the 
regulations  of  the  company  to  surrender  their 
tickets  in  exchange  for  the  conductor's  checks^ 
are  liable  to  be  expelled  from  the  cars  for  ft 
refusal  to  comply  with  such  regulation,  or  to 
pay  fare  again.  22  Barb.  N.  Y.  130.  A  pas- 
senger is  liable  to  be  expelled  from  the  cars 
for  refusal  to  exhibit  his  ticket  at  the  request 
of  the  conductor  in  compliance  with  the  stand- 
ing regulations  of  the  company.  15  N.  Y.  455. 

Railway-companies  may  exclude  merchan- 
dise from  their  passenger  trains.  The  com- 
pany are  not  bound  to  carry  a  passenger  daily 
whose  trunk  or  trunks  contain  merchandise, 
money,  or  other  things  known  as  "express 
matter."  5  Am.  Law  Reg.  364.  See,  also, 
upon  the  subject  of  by-laws  to  passengers  on 
railways,  Redfield,  Railw.  §  28,  and  notes. 

9.  Where  a  stage-coach  is  overturiied  when 
laden  with  passengers,  it  is  regarded  as  prima 
facie  evidence  of  negligence  in  the  proprietor 
or  his  servants.  13  Pet.  181.  And  where 
any  injury  occurs  to  a  passenger  upon  a  rail- 
way, it  has  been  considered  prima  facie  evi- 
dence of  the  culpable  neglect  of  the  company. 
5  Q.  B.  747;  8  Penn.  St.  483;  15  111.  471;  16 
Barb.  N.  Y.  113,  356;  20  id.  282;  Redfield, 
Railw.  I  149,  note  6,  and  cases  cited. 

The  general  rules  above  laid  down,  so  far 
as  they  are  applicable,  mutatis  mutandis,  con- 
trol the  rights  and  duties  of  passenger-car- 
riers both  by  land  and  water.  There  are 
many  special  regulations,  both  in  regard  to 
the  conduct  of  sailing  and  steam  vessels, 
which  it  is  the  duty  of  masters  to  observe  in 
order  to  secure  the  safety  of  passengers,  and 
which  it  will  be  culpable  negligence  to  disre- 
gard ;  but  they  are  too  minute  to  be  here  enu- 
merated. See  Angell,  Carr.  J  033rf«eg.  And 
a  pilot  being  on  board  and  having  the  entire 
control  of  the  vessel  will  not  exonerate  the 
owner  from  responsibility  any  more  than 
if  the  master  had  charge  of  the  versel, — the 
pilot  being  considered  the  agent  of  tho  owner. 
8  Pick.  Mass.  22;  5  Bos.  &  P.  182.  But  in  1 
How.  28,  it  was  considered  that  the  owner  is 
not  responsible,  while  a  pilot  licensed  under 
the  acts  of  parliament  is  directing  the  move- 
ments of  liis  ship  in  the  harbor  of  Liverpool, 
for  an  injury  to  another  ship  by  collision. 

10.  By  the  act  of  congress  of  2d  March,  1S19, 
3  Story,  TJ.  S.  Laws,  1722,  it  Is  enacted:  1.  That 
no  master  of  a  vessel  bound  to  or  frjom  the  United 
States  shall  take  more  than  two  passengers  for 
every  five  tons  of  the  ship's  custom-house  measure- 
ment. 2.  That  the  quantity  of  water  and  provi- 
sions, which  shall  be  taken  on  board  and  secured 
under  deck,  by  every  ship  bound  from  the  United 
States  to  any  port  on  the  continent  of  Burope,  Shall 
bo  sixty  gallons  of  water,  one  hundred  pounds  of 
salted  provisions,  one  gallon  of  vinegar,  and  one 
hundred  pounds  of  wholesome  ship-bread,  for  each 
passenger,  besides  the  stores  of  the  crew.  The 
tonnage  here  mentioned  is  the  measurement  of  the 
custom-house;   and  in  estimating  the   number  of 
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passengers  in  a  vessel  no  deduction  is  to  be  made 
for  children  or  persons  not  paying,  but  the  crew  is 
nob  to  be  included.     Q-ilp.  C.  G.  334. 

H.  The  act  of  congress  of  February  22,  184,?, 
section  1,  provides :  "  That  if  the  master  of  any  ves- 
sel oTvned  in  whole  or  in  part  by  a  citizen  uf  the 
United  States  of  America,  or  by  a  citizen  uf  any 
foreign  country,  shall  take  on  board'  such  vessel,  at 
any  foreign  port  or  plaoe,  a  greater  number  of 
passengers  than  in  the  following  proportion  to  the 
space  occupied  by  them  and  appropriated  for  their 
use,  and  unoccupied  by  stores  or  other  goods,  not 
being  the  personal  luggage  of  such  passengers ;  that 
is  to  say,  on  the  lower  deck  or  platform  one  passen- 
ger for  every  fourteen  clear  supei*ficial  feet  of  deck 
if  such  vessel  is  not  to  pass  within  the  tropics  during 
such  voyage,  but,  if  such  vessel  is  to  pass  within 
the  tropics  during  such  voyage,  then  one  passenger 
for  every  twenty  such  clear  superficial  feet  of  deck ; 
and  on  the  orlop-deck  (if  any),  one  passenger  for 
every  thirty  such  superficial  feet  in  all  cases,  with 
intent  to  bring  such  passengers  to  the  United  States 
of  America,  and  shall  leave  such  port  or  place 
with  the  same  and  bring  the  same  or  any  number 
thereof  within  the  jurisdiction  of  the  United  States 
aforesaid;  or  if  any  such  master  of  a  vessel  shall 
take  on  board  of  his  vessel,  at  any  port  or  place 
within  the  jurisdiction  of  the  United  States  afore- 
said, any  greater  number  of  passengers  than  the 
proportions  aforesaid  admit,  with  intent  to  carry 
the  same  to  any  foreign  port  or  place,  every  such 
master  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof  before  any  circuit  or 
district  court  of  the  United  States  aforesaid,  shall, 
for  each  passenger  taken  on  board  beyond  the 
above  proportions,  be  fined  in  the  sum  of  fifty  dol- 
lars, and  may  also  be  imprisoned  for  any  term  not 
exceeding  ono  year:  Provided,  That  this  act  shall 
not  be  construed  to  permit  any  ship  or  vessel  to 
carry  more  than  two  passengers  to  five  tons  of  such 
ship  or  vessel" 

VZ,  Children  under  one  year  of  age  not  to  be 
computed  in  counting  the  passengers,  and  those 
over  one  year  and  under  eight  are  to  be  counted  as 
two  children  for  one  passenger.  Sect.  4.  But  this 
section  is  repealed,  so  far  as  authorizes  shippers  to 
estimate  two  children  of  eight  years  of  age  and  under 
as  one  passenger,  by  the  act  of  March  2,  1847,  s.  2. 

In  New  York,  statutory  regulations  have  been 
made  in  relation  to  their  canal  navigation.  See  0 
Cow.  N.  Y.  698.  As  to  the  conduct  of  carrier  ves- 
sels on  the  ocean,  see  Story,  Bailm.  J.  607  el  acq. ; 
Edwards,  Bailm. ;  Marshall,  Ins.  b.  1,  c.  12,  s.  2. 

And  see,  generally,  1  Viner,  Abr.  219; 
Bacon,  Abr. ;  1  Comyna,  Dig.  423 ;  Petersdorf, 
Abr. ;  Dane,  Abr.  Index ;  2  Kent,  Comin.  464 ; 
16  East,  247,  note ;  Bouvier,  Inst.  Index. 

COMMON  COUNCIL.  The  more  nume- 
rou3  house  of  the  municipal  legislative  assem- 
bly, in  some  American  cities. 

The  English  parliament  is  the  common 
council  of  the  whole  realm. 

COMMON  COUNTS.  Certain  general 
counts,  not  founded  on  any  special  contract, 
which  are  introduced  in  a  declaration,  for  the 
purpose  of  preventing  a  defeat  of  a  just  right 
by  the  accidental  variance  of  tho  evidence. 

These  are,  in  an  action  of  assumpsit,  counts 
founded  on  express  or  implied  promises  to  pay 
money  in  consideration  of  a  precedent  debt,  and 
aro  of  four  descriptions:  the  indebitatus  asaimp- 
nl,  the  quantum  meruit,  the  quantum  valebant,  and 
the  account  stated, 

COMMON  FISHERY.  A  fishery  to 
•which  all  persons  have  a  right,  such  as  the 
cod-flsheries  off  Newfoundland.     A  common 


fishery  is  different  from  a  common  of  fisliery, 
which  is  the  right  to  fish  in  another's  pond, 
pool,  or  river.     See  Fishery. 

COMMON  HIGHV/AY.  By  this  term 
is  meant  a  road  to  be  used  by  the  community 
at  large  for  any  purpose  of  transit  or  traffic. 
Hammond,  Nisi  P.  239.     See  HiGHW.\r. 

COMMON  INFORMER.  One  who, 
without  being  specially  required  by  law  or 
by  virtue  of  his  office,  gives  information  of 
crimes,  offences,  or  misdemeanors  which  have 
been  committed,  in  order  to  prosecute  the 
offender ;  a  prosecutor. 

COMMON  INTENT.  The  natural  sense 
given  to  words. 

It  is  the  rule  that  when  words  are  used 
which  will  bear  a  natural  sense  and  an  arti- 
ficial one,  or  one  to  be  made  out  by  argument 
and  inference,  the  natural  sense  shall  prevail. 
It  is  simply  a  rule  of  construction,  and  not  of 
addition.  Common  intent  cannot  add  to  a 
sentence  words  which  have  been  omitted.  2 
H.  Blackst.  530.  In  pleading,  certainty  is 
required ;  but  certainty  to  a  common  intent  is 
sufficient, — that  is,  what  upon  a  reasonable 
construction  may  be  called  certain,  without 
recurring  to  possible  facts.  Coke,  Litt.  203 
a;  Dougl.  103.     See  Certainty. 

COMMON  LAW.  That  system  of  law 
or  form  of  the  science  of  jurisprudence  which 
has  prevailed  in  England  and  in  the  United 
States  of  America,  in  contradistinction" to  other 
great  systems,  such  as  the  Roman  or  Civil 
Law. 

Those  principles,  usages,  and  rules  of  action 
applicable  to  the  government  and  security  of 
persons  and  of  property,  which  do  not  rest  for 
their  authority  upon  any  express  and  positive 
declaration  of  the  will  of  the  legislature.  1 
Kent,  Comm.  492. 

The  body  of  rules  and  remedies  adminis- 
tered by  courts  of  law,  technically  so  called, 
in  contradistinction  to  those  of  equity  and  to 
the  canon  law. 

The  law  of  any  country,  to  denote  that 
which  is  common  to  the  whole  country,  in 
contradistinction  to  laws  and  customs  of  local 
application. 

2.  The  most  prominent  characteristic  which  marks 
this  contrast,  and  perhaps  the  source  of  the  distinc- 
tion, lies  in  Ihe  fact  that  in  the  common  law  neither 
the  stiff  rule  of  a  long  antiquity,  on  the  ono  hand, 
nor,  on  the  other,  the  sudden  changes  of  a  present 
arbitrary  power,  are  allowed  ascendency,  but,  under 
the  sanction  of  a  constitutional  government,  each 
of  these  is  set  off  against  the  other;  so  that  the  will 
of  the  people,  as  it  is  gathered  both  from  long- 
established  custom  and  from  the  expression  of  the 
legislative  power,  gradually  forms  a  system, — just, 
because  it  is  the  deliberate  will  of  a  free  people, — 
stable,  because  it  is  the  growth  of  centuries, — pro- 
gressive, because  it  is  amenable  to  the  constant  re- 
vision of  the  people.  A  full  idea  of  the  genius 
of  the  common  law  cannot  be  gathered  without  a 
survey  of  the  philosophy  of  English  and  American 
history.  Some  of  the  elements  will,  however,  ap- 
pear in  considering  the  various  narrower  senses  in 
whieh  the  phrase  "  common  law  "  is  used. 

3.  Perhaps  the  most  important  of  these  narrower 
senses  is  that  which  it  has  when  used  in  contrndiS' 
tinction  to  statute  law,  to  designate>inwritten  as  dis- 
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tinguished  from  written  law.  It  is  that  law  which  de- 
rives Its  force  and  authority  from  the  universal  con- 
sent and  immemorial  practice  of  the  people.  It  has 
never  received  the  sanction  of  the  legislature  by  an 
express  act,  which  is  the  criterion  by  which  it  is 
distinguished  fi'om  the  statute  law.  When  it  is 
spoken  of  as  the  lex  non  aeripta,  it  is  meant  that  it 
is  law  not  written  by  authority  of  law.  The  sta- 
tutes are  the  expression  of  law  in  a  written  form, 
which  form  is  essential  to  the  statute.  The  decision 
of  a  court  which  establishes  or  declares  a  rule  of  law 
may  be  reduced  to  writing  and  published  in  the  re- 
ports; but  this  report  is  not  the  law:  itis  but  evidence 
of  the  law;  it  is  but  a  written  account  of  one  appli- 
cation of  a  legal  principle,  which  principle,  in  the 
theory  of  the  common  law,  is  still  unwritten.  How- 
ever artificial  this  distinction  may  appear,  it  is  never- 
theless of  the  utmost  importance,  and  bears  conti- 
nually the  most  wholesome  results.  It  is  only  by 
the  legislative  power  that  law  can  be  bound  by 
phraseology  and  by  forms  of  expression.  The  com- 
mon law  eludes  such  bondage:  its  principles  are  not 
limited  nor  hampered  by  the  mere  forms  in  which 
they  may  have  been  expressed,  and  the  reported 
adjudications  declaring  such  principles  are  but  the 
instances  in  which  they  have  been  applied.  The 
principles  themselves  are  still  unwritten,  and  ready, 
with  all  the  adaptability  of  truth,  to  meet  every 
new  and  unexpected  case.  Hence  it  is  said  that  the 
rules  of  the  common  law  are  flexible.  1  G-ray,  Mass. 
263;  1  Swan,  Tenn.  42;  5  Cow.  N.  Y.  587,  628,  632. 

4.  It  naturally  results  from  the  inflexible  form 
of  the  statute  or  written  law,  which  has  no  self-eon- 
tainel  power  of  adaptation  to  cases  not  foreseen  by 
legislators,  that  every  statute  of  importance  becomes, 
in  course  of  time,  supplemented,  explained,  enlarged, 
or  limited  by  a  series  of  adjudications  upon  it,  so 
that  at  last  it  may  appear  to  be  merely  the  founda- 
tion of  a  larger  superstructure  of  unwritten  law.  It 
naturally  follows,  too,  from  the  less  definite  and 
precise  forms  in  which  the  doctrine  of  the  unwrit- 
ten law  stands,  and  from  the  proper  hesitation  of 
court-i  to  modify  recognized  doctrines  in  new  exi- 
gencies, that  the  legislative  power  frequently  in- 
tervenes to  declare,  to  qualify,  or  to  abrogate  the 
doctrines  of  the  common  law.  Thus,  the  written  and 
the  unwritten  law,  the  statutes  of  the  present  and 
the  traditions  of  the  past,  interlace  and  renct  upon 
each  other.  Historical  evidence  supports  the  view 
which  these  facts  sug<;est,  that  many  of  the  doc- 
trines of  the  common  law  are  but  the  common-law 
form  of  antique  statutes,  long  since  overgrown  and 
imbedded  in  judicial  decisions.  While  this  process 
is  doubtless  continually  going  on  in  some  degree, 
the  contrary  process  is  also  continually  going  on; 
and  to  a  very  considerable  extent,  particularly  in 
the  United  States,  the  doctrines  of  the  common  law 
are  being  reduced  to  the  statutory  form,  with  such 
modifications,  of  course,  as  the  legislature  will 
choose  to  make.  This  subject  is  more  fully  con- 
sidered under  the  title  Code,  which  see. 

5.  In  a  still  narrower  sense,  the  expression  "com- 
mon law"  is  used  to  distinguish  the  body  of  rules 
and  of  remedies  administered  by  courts  of  law,  tech- 
nically so  called,  in  cimtradistinction  to  those  of 
equity,  administeredby  courts  ofchancery,  and  to  the 
canon  law,  administered  by  the  ecclesiastical  courts. 

In  England  the  phrase  is  more  commonly  used 
at  the  present  day  in  the  second  of  the  three  senses 
above  mentioned. 

6.  In  this  country  the  common  law  of  England 
has  been  adopted  as  the  basis  of  our  jurisprudence 
in  all  the  states- except  Louisiana.  Many  of  the 
most  valued  principles  of  the  common  law  have 
been  embodied  in  the  constitution  of  the  United 
States  and  the  constitutions  of  the  several  states; 
and  in  many  of  the  states  the  common  law  and  the 
statutes  of  England  in  force  in  the  colony  at  the 
time  o{  our  independence  are  by  the  state  consti- 


tution declared  to  be  the  law  of  the  state  until  re- 
pealed. See  1  Bishop,  Crim.  Law,  §  15,  note  4,  §  45, 
where  the  rules  adopted  by  the  several  states  in 
this  respect  are  stated.  Hence,  where  a  question  in 
the  courts  of  one  state  turns  upon  the  laws  of  a  sister 
state,  if  no  proof  of  such  laws  is  ofi'ered,  it  is,  in 
general,  presumed  that  the  common  law  as  it  ex- 
isted at  the  time  of  the  separation  of  this  country 
from  England  prevails  in  such  state.  4  Den.  N.  Y. 
305;  3  Abb.  Pract.  N.  Y.  23.  The  term  common 
law  as  thus  used  may  be  deemed  to  include  the  doc- 
trine of  equity,  8  N.  Y.  635;  but  the  term  is  also 
used  in  the  amendments  to  the  constitution  of  the 
United  States  (art.  7)  in  contradistinction  to  equity, 
in  the  provision  that  "In  suits  at  common  law  where 
the  value  in  controversy  shall  not  exceed  twenty 
dollars,  the  right  of  trial  by, jury  shall  be  pre- 
served." The  '"common  law"  here  mentioned  is 
the  common  law  of  England,  and  not  of  any  par- 
ticular state.  1  Gall.  C.  C.  20;  1  Baldw.  C.  C,  554, 
658;  3  Wheat.  223;  3  Pet.  4'!  6.  The  term  is  used 
in  contradistinction  to  equity,  admiralty,  and  mari- 
time law.     3  Pet.  446;  1  Baldw.  C.  C.  554. 

T.  The  common  law  of  England  is  not  in  all  re- 
spects to  be  taken  as  that  of  the  United  States  or 
of  the  several  states:  its  general  principles  are 
adopted  only  so  far  as  they  are  applicable  to  our 
situation.  2  Pet.  144;  8  ^rf.  659;  9  Cranch,  333;  9 
Serg.  &  R.  Penn.  330;  1  Blackf.  Ind.  66,  82,  206;  1 
Kirb.  Comm.  II 7 ;  5  Harr.  &  J.  Md.  356  ;  2  Aik.  Vt. 
187;  T.  U.  P.  Charlt.  Ga.  172;  1  Ohio,  243.  See  5 
Cow.  N.  Y.  628;  5  Pet.  241;  8  id.  658;  7  Cninch, 
32;  1  Wheat.  415;  3  id,  223;  1  Dall.  Penn.  67;  2 
id.  297,  384;  1  Mass.  61;  9  Pick.  Mass.  532;  3 
Me.  162;  6  id.  56;  3  Gill  &  J.  Md.  62;  Sampson's 
Discourse  before  the  N.  Y.  Hist.  Soc. :  1  Gall.  C.  C. 
489;  3  Conn.  114;  1  Blackf.  Ind.  205;  5  Cow.  \'^. 
Y.  628;  3  Ala.  362.  In  general,  too,  the  statutns 
of  England  are  not  understood  to  be  included,  ck- 
cept  so  far  as  they  have  been  recognized  by  colo- 
nial legislation,  but  the  course  pursued  has  betm 
rather  to  re-enact  such  English  statutes  as  were 
deemed  applicable  to  our  case.  By  reason  of  the 
modifications  arising  out  of  our  different  condition, 
and  those  established  by  American  statutes  and  by 
the  course  of  American  adjudication,  the  common 
law  of  America  difl"ers  widely  in  many  details  Intm 
the  common  law  of  England;  but  (he  fact  tlait 
this  difference  has  not  been  introduced  by  violent 
changes,  but  has  grown  up  from  the  native  vigor  of 
the  system,  identifies'the  whole  as  one  jurisprudetij.e. 

COMMON  NUISANCE.  One  which 
affects  the  public  in  general,  and  not  merely 
some  particular  person,  1  Hawkins,  PI.  Cr. 
197.     See  Nuisance. 

COMMON  PLEAS.  The  name  of  a  court 
having  jurisdiction  generally  of  civil  actions. 

Such  pleas  or  actions  as  are  brought  by  pri- 
vate persons  against  private  persons,  or  by  the 
government,  when  the  cause  of  action  is  of  a 
civil  nature.  In  England,  whence  we  derived 
this  phrase,  common  pleas  are  so  called  to 
distinguish  them  iroxn  pleas  of  the  crown. 

The  Court  of  Common  Pleas  in  England  consists 
of  one  chief  and  four  puisn^  (associate)  justices. 
It  is  thought  by  some  to  have  been  established  by 
king  John  for  the  purpose  of  diminishing  the 
power  of  the  aula  rcffis,  but  is  referred  by  Lord  Coke 
to  a  much  earlier  period.  8  Coke,  289;  Termes  de 
la  Ley ;  3  Blackstone,  Comm.  39.  It  exercises  an 
exclusive  original  jurisdiction  in  many  classes  of 
civil  cases.  See  3  Sharswood,  Blackst.  Comm.  38, 
n.  The  right  of  practising  in  this  court  was  for  a 
long  time  confined  to  two  classes  of  practiticmers, 
limited  in  number,  but  is  now  thrown  open  to  the 
bar  generally.     See  3  C.  B.  637. 
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A  court  or  courts  of  the  same  name  exist  in  many 
Btatea  of  the  United  States.  See  the  articles  on 
the  states  under  their  respective  names. 

COMMON  RECOVERY.  A  judgment 
recovered  in  a  fictitious  suit,  brought  against 
the  tenant  of  the  freehold,  in  consequence  of 
a  default  made  by  the  person  who  is  last 
vouched  to  warranty  in  the  suit,  which  re- 
covery, being  a  supposed  adjudication  of  the 
right,  binds  all  persons,  and  vests  a  free  and 
absolute  fee-simple  in  the  recoveror. 

A  common  recovery  is  a  kind  of  conveyance,  and 
is  resorted  to  when  the  object  is  to  create  an  ab- 
solute bar  of  estates  tail,  and  of  the  remainders  and 
reversions  expectant  on  the  determination  of  such 
estates.  2  Blackstone,  Comm.  357.  Though  it  has 
been  used  in  some  of  the  states,  this  form  of  convey- 
ance is  nearly  obsolete,  easier  and  less  expensive 
modes  of  makinij  conveyances,  which  have  the 
same  effect,  having  been  su};)stituted.  2  Bouvier, 
Inst.  nn.  2092,  2096;  7  N.  H.  9;  9  Serg.  A  R. 
Penn.  391);  2  Rawle,  Penn.  168;  4  Yeates,  Penn. 
413 ;  1  Whart.  Penn.  151 ;  6  Mass.  328. 

COMMON  SCHOOLS.  Schools  for 
general  elementary  instruction,  free  to  all  the 
public.     2  Kent,  Comm.  195-202. 

COMMON  SCOLD.  One  who,  by  the 
practice  of  frequent  scolding,  disturbs  the 
neighborhood.     Bishop,  Crim.  Law,  §  147. 

The  offence  of  being  a  common  scold  is 
cognizable  at  common  law.  It  is  a  particular 
form  of  nuisance,  and  was  punishable  by  the 
ducking-stool  at  common  law,  in  place  of  which 
punishment  fine  and  imprisonment  are  sub- 
stituted in  the  United  States.  12  Serg.  & 
B.  Penn.  220 ;  3  Cranch,  C.  C.  620.  See  1 
Term,  748;  6  Mod.  11 ;  4  Rog.  N.  Y.  90 ;  1 
Russell,  Crimes,  302;  Roscoe,  Crim.  Ev.  065. 

COMMON  SEAL.  The  seal  of  a  corpo- 
ration. 

It  was  an  ancient  and  technical  rule  of  the 
commiin  law  that  a  corporation  could  not  ma- 
nifest its  intentions  by  any  personal  act  or 
oral  discourse,  and  that  it  spoke  and  acted 
only  by  its  common  seal.  4  Kent,  Comm. 
288.  This  is  said  to  be  no  longer  law  in  the 
United  States.  7  Cranch,  299 ;  9  Paige,  Ch. 
N.  Y.  188;  21  Vt.  343;  21  Miss.  408  ;  1  Smith, 
Ind.  98  ;  6  Ga.  166  ;  2  Kent,  Comm.  289. 

COMMON  SENSE.  Those  perceptions, 
associations,  and  judgments,  in  relation  to 
persons  and  things,  wh.  .1  agree  with  those 
of  the  generality  of  mankind.  When  a  par- 
ticular individual  differs  from  the  generjuity 
of  persons  in  these  respects,  he  is  said  not  to 
have  common  sense,  or  not  to  be  in  his  senses. 
1  Chitty,  Med.  Jur.  334. 

COMMON  SERJEANT  A  judicial 
officer  of  the  city  of  London,  who  aids  the  re- 
corder in  disposing  of  the  criminal  business 
of  the  Old  Bailey  Sessions.     Ilolthouse. 

COMMON  TRAVERSE.  See  Tea- 
terse. 

COMMON  VOUCHEE.  In  common 
reooverie?,  the  person  who  is  vouched  to  war- 
ranty. In  this  fictitious  proceeding  the 
crier  of  the  court  usually  performs  the  office 
of  a  cnmmtra  vouchee.  2  Blackstone,  Comm. 
358 ;  2  Bouvier,  Inst.  n.  2093. 

Vol.  I.— 20 


COMMONALTY.  The  common  people 
of  England,  as  distinguished  from  the  king 
and  nobles. 

The  body  of  a  society  or  corporation,  as  dis- 
tinguished from  the  officers.  1  Perr.  &  D. 
243.  Charters  of  incorporation  of  the  various 
tradesmen's  societies,  etc.  in  England  are 
usually  granted  to  the  master,  wardens,  and 
commonalty  of  such  corporation. 

COMMONER.  One  possessing  a  right 
of  common. 

COMMONS.  Those  subjects  of  the  Eng- 
lish nation  who  are  not  noblemen.  They  are 
represented  in  parliament  by  the  house  of 
commons. 

COMMONWEALTH.  A  free  state  or 
republic  having  a  republican  form  of  govern- 
ment. 

The  English  nation  during  the  time  of 
Cromwell  was  called  a  commonwealth.  It 
is  the  legal  title  of  the  states  of  Kentucky, 
Massachusetts,  Pennsylvania,  and  Virginia. 

COMMORANT.  One  residing  in  a  par- 
ticular town,  city,  or  district.     Barnes,  162. 

COMMORIENTES.  Those  who  perish 
at  the  same  time  in  consequence  of  the  same 
calamity. 

Where  several  persons  die  by  the  same  ac- 
cident, in  the  lack  of  evidence  there  is  no 
presumption  as  to  who  survived.  Croke  Eliz. 
503;  1  Mer.  Ch.  308;'  5  Barnew.  &  Ad.  91; 
2  Phill.  Eccl.  2G1;  Bacon,  Abr.  Execution. 
See  Survivor  ;  Death. 

COMMTINI  DIVIDEND©.  In  CIvU 
Lavr.  An  action  which  lies  for  those  who 
have  property  in  common,  to  procure  a  divi- 
sion. It  lies  where  parties  hold  land  in  com- 
mon but  not  in  partnership.     Calvinus,  Lex. 

COMMUNICATION.  Information ;  con- 
sultation ;  conference. 

It  is  a  general  rule,  that  such  communings 
or  conversations,  and  the  propositions  then 
made,  are  no  part  of  the  contract;  for  no 
parol  evidence  will  be  allowed  to  be  given  to 
coiM-adict,  alter,  or  vary  a  written  instru- 
ment. 1  Serg.  &  R.  Penn.  27,  464;  Add. 
Penn.  361;  2  Ball.  Penn.  172;  1  Yeates, 
Penn.  140;  12  Johns.  N.  Y.  77;  20  id.  49;  3 
Conn.  9;  11  Mass.  30;  13  id.  443;  1  Bibb, 
Ky.  271;  4  id.  473;  3  Marsh.  Ky.  333;  1 
Maule  &  S.  21;  1  Esp.  53;  3  Campb.  57. 

COMMUNINGS.     In    Scotch    Law. 

The  negotiations  preliminary  to  a  contract.  • 
COMMUNIO  BONORUM  (Lat.).    In 
CIvU  Law.     A  community  of  goods. 

When  a  person  has  the  management  of  common 
property,  owned  by  himself  and  others,  not  as 
partners,  he  is  bound  to  account  for  the  profits,  and 
is  entitled  to  be  reimbursed  for  the  expenses  which 
he  has  sustained  by  virtue  of  the  quasi-contract 
which  is  created  by  his  act,  called  e&mmunio  bono- 
rum.    Vicat ;  1  Bouvier,  Inst.  n.  907,  note. 

COMMUNITY  (Lat.  communis,  com- 
mon). 

In  Civil  Law.  A  corporation  or  body 
politic.    Dig.  3.  4. 

In  French  La-w.    A  species  of  partner 
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ship  which  a  man  and  woman  contract  when 
they  are  lawfully  married  to  each  other. 

Conventional  community  is  that  which  is 
formed  by  express  agreement  in  tjje  contract 
of  marriage. 

By  this  contract  the  legal  community  which  would 
otherwise  subsist  may  be  modified  as  to  the  pro- 
portions which  each  shall  take,  and  as  to  the  things 
which  shall  compose  it.     La.  Civ.  Code,  2393. 

Legal  community  is  that  which  takes  place 
by  virtue  of  the  contract  of  marriage  itself. 

2.  The  community  embraces  the  profits  of 
all  the  effects  of  which  the  husband  has  the 
ftdministration  and  enjoyment,  either  of  right 
or  in  fact ;  of  the  produce  of  the  reciprocal 
industry  and  labor  of  both  husband  and  wife, 
and  of  the  estates  which  they  may  acquire 
during  the  marriage,  either  by  donations  made 
jointly  to  them,  or  by  purchase,  or  in  any 
other  similar  way,  even  although  the  purchase 
be  made  in  the  name  of  one  of  the  two,  and 
not  of  both ;  because  in  that  case  the  period 
of  time  when  the  purchase  is  made  is  alone 
attended  to,  and  not  the  person  who  made  the 
purchase.  10  La.  146,  172,  181 ;  1  Mart.  La. 
N.  s.  325 ;  4  id.  212.  The  debts  contracted 
during  the  marriage  enter  into  the  commu- 
nity, and  must  be  acquitted  out  of  the  common 
fund ;  but  not  the  debts  contracted  before  the 
marriage. 

The  effects  which  compose  the  community 
of  gains  are  divided  into  two  equal  portions 
between  the  heirs  at  the  dissolution  of  the 
marriage.  La.  Civ.  Code,  2375.  See  Pothler, 
Contr. ;  Toullier. 

COMMUTATION.      The  change  of  a 

Sunishment  to  which  a  person  has  been  con- 
emned  into  a  less  severe  one.  This  can  be 
granted  only  by  the  executive  authority  in 
which  the  pardoning  power  resides. 

COMMUTATIVE   CONTRACT.      In 

CivilLa-w.  One  in  which  each  of  the  contract- 
ing parties  gives  and  receives  an  equivalent. 
The  contract  of  sale  is  of  this  kind.  The 
seller  gives  the  thing  sold,  and  receives  the 
price,  which  is  the  equivalent.  The  buyer 
gives  the  price,  and  receives  the  thing  sold, 
which  is  the  equivalent.  Such  contracts  are 
usually  distributed  into  four  classes,  namely : 
Do  ut  des  (I  give  that  you  may  give) ;  Facio 
ut  facias  (I  do  that  you  may  do) ;  Facio  ut  des 
(I  do  that  you  may  give) ;  Bo  ut  facias  (I 

§ive  that  you  may  do).  Pothier,  Obi.  n.  13. 
,ee  La.  Civ.  Code,  art.  1761. 

COMPACT.  An  agreement.  A  contract 
between  parties,  which  creates  obligations 
and  rights  capable  of  being  enforced,  and 
contemplated  as  such  between  the  parties,  in 
their  distinct  and  independent  characters. 
Story,  Const,  b.  3,  c.  3 ;  Rutherforth,  Inst.  b. 
2,  C.6,  U.. 

The  parties  may  be  nations,  states,  or  indi- 
viduals; but  the  constitution  of  the  United 
States  declares  that  "no  state  shall,  without 
the  consent  of  congress,  enter  into  agreement 
er  compact  with  another  state,  or  with  a 
foreign  power."  See  11  Pet.  1,  185  ;  8  Wheat. 
1;  Baldw.  C.  C.  60. 


COMPANIONS.       In    French    Law. 

A  general  term,  comprehending  all  persons 
who  compose  the  crew  of  a  ship  or  vessel. 
Pothier,  Mar.  Contr.  n.  163. 

COMPANY.  An  association  of  a  num- 
ber of  individuals  for  the  purpose  of  carrying 
on  some  legitimate  business. 

This  term  is  not  synonymous  with  partnership, 
though  every  such  unincorporated  company  is  a 
partnership.  Usage  has  reserved  the  term  to  asso- 
ciations whose  members  are  in  greater  number,  their 
capital  more  considerable^  and  their  enterprises 
greater,  either  on  account  of  their  risk  or  import- 
ance. 

When  these  companies  are  authorized  by  the 
government,  they  are  known  by  the  name  of  corpo- 
rations. 

Sometimes  the  word  is  used  to  represent 
those  members  of  a  partnership  whose  names 
do  not  appear  in  the  name  of  the  firm.  See 
12  Toullier,  97. 

COMPARISON  OF  HANDTWRIT- 
ING.  A  mode  of  deducing  evidence  of  the 
authenticity  of  a  written  instrument,  by  show- 
ing the  likeness  of  the  handwriting  to  that 
of  another  instrument  proved  to  be  that  of 
the  party  whom  it  is  sought  to  establish  as 
the  author  of  the  instrument  in  question.  1 
Greenleaf,  Ev.  ^  578. 

S.  At  common  law,  as  a  general  rule,  this 
manner  of  obtaining  evidence  was  not  allowed. 
Exceptions  existed,  however:  first,  where  the 
writings  were  of  such  antiquity  that  living 
witnesses  could  not  be  procured,  but  were 
not  old  enough  to  prove  themselves,  7  Bast, 
282 ;  14  id.  328  ;  Ry.  &  M.  143  ;  8  Wend.  N. 
Y.  426 ;  second,  where  other  writings  admitted 
to  be  genuine  were  already  in  the  case.  1 
Crompt.  &  J.  Exch.  47 ;  1  Mood.  &  R.  133 ; 
5  Ad.  &  E.  514;  7  Carr.  &  P.  548,  595 ;  2  Me. 
33. 

3.  The  rule  on  the  subject  of  admitting 
documents  irrelevant  to  the  matter  in  issue 
for  the  purpose  of  instituting  a  comparison  of 
handwriting  is  not  settled  uniformly.  In 
England,  such  documents  are  not  admissible. 
5  Ad.  &  E.  514,  703  ;  11  id.  322 ;  7  Carr.  & 
P.  548,  695;  8  Mees.  &  W.  Exch.  123;  10 
Clark  &  F.  Hou.  L.  193;  2  Mood.  &  R.  536. 
This  rule  is  adopted  in  New  York,  North 
Carolina,  Rhode  Island,  and  Virginia.  9  Cow. 
94,  112;  1  Dev.  N.  Y.  343;  1  Hawks,  No.  C. 
6;  1  Ired.  No.  C.  16;  2  R.  L  319;  1  Leigh, 
Va.  216.  In  Connecticut,  Massachusetts,  and 
Maine,  any  documents  are  admissible  to  the 
jury  for  the  above  purpose.  11  Mass.  309; 
17  Pick.  Mass.  490  ;  21  id.  315 ;  2  Me.  33;  9 
Conn.  55.  In  New  Hampshire  and  South 
Carolina,  they  are  admissible  only  for  the 
purpose  of  turning  the  scale  in  doubtful  cases. 
3  N.  H.  47  ;  5  id.  67;  3  M'Cord,  So.  C.  518 ; 
2  Nott  &  M'C.  So.  C.  401.  In  Pennsylvania, 
such  documents  only  are  admissible  as  have 
been  conceded  to  be  genuine,  5  Binn.  Penn. 
340;  10  Serg.  &  R.  Penn.  110;  or  concerning 
which  there  is  no  doubt.  6  Whart.  Penn.  284. 
And  see  3  Halst.  N.  J.  87 ;  2  Leigh,  Va.  249; 
25  Wend.  N.  Y.  469;  3  Humphr.  Tenn.  47;  1 
Cush.  Mass.  189 ;  19  Ohio,  426. 
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COMPATIBILITY.  Such  harmony  be- 
tween the  duties  of  two  offices  that  they  may 
be  discharged  by  one  person. 

COMPENSACION.  In  Spanish  Law. 
The  extinction  of  a  debt  by  another  debt 
of  equal  dignity  between  persons  who  have 
mutual  claims  on  each  other. 

COMPBNSATIO     CRIMINIS.      The 

compensation  or  set-off  of  one  crime  against 
another:  for  example,  in  questions  of  divorce, 
where  one  party  claims  the  divorce  on  the 
ground  of  adultery  of  his  or  her  companion, 
the  latter  may  show  that  the  complainant  has 
been  guilty  of  the  same  offence,  and,  having 
himself  violated  the  contract,  cannot  com- 
plain of  its  violation  on  the  other  side.  This 
principle  is  incorporated  in  the  codes  of  most 
civilized  nations.  See  1  Hagg.  Cons.  144;  1 
Hagg.  Eccl.  714;  2  Paige,  Ch.  N.  Y.  108;  2 
Dev.  &  B.  No.  C.  64;  Bishop,  Marr.  &  D.  23 
393,  394. 

COMPENSATION  (Lat.  compendere,  to 
balance).  In  Chancery  Practice.  Some- 
thing to  be  done  for  or  paid  to  a  person  of 
equal  value  with  something  of  which  he  has 
been  deprived  by  the  acts  or  negligence  of 
the  party  so  doing  or  paying. 

When  a  simple  mistake,  not  a  fraud,  affects 
a  contract,  but  does  not  change  its  essence, 
a  court  of  equity  will  enforce  it,  upon  making 
compensation  for  the  error.  "The  principle 
upon  which  courts  of  equity  act,"  says  Lord 
Chancellor  Eldon,  "  is  by  all  the  authorities 
bi'ought  to  the  true  standard,  that  though  the 
party  had  not  a  title  at  law,  because  he  had 
not  strictly  complied  with  the  terms  so  as  to 
entitle  him  to  an  action  (as  to  time,  for  in- 
stance), yet  if  the  time,  though  introduced 
(as  some  time  must  be  fixed,  where  something 
is  to  be  done  on  one  side,  as  a  consideration  for 
something  to  be  done  on  the  other),  is  not  the 
essence  of  the  contract,  a  material  object,  to 
which  they  looked  in  the  first  conception  of  it, 
even  though  the  lapse  of  time  has  not  arisen 
from  accident,  a  court  of  equity  will  compel 
the  execution  of  the  contract  upon  this  ground, 
that  one  party  is  ready  to  perform,  and  that 
the  other  may  have  a  performance  in  sub- 
stance if  he  will  permit  it."  13  Ves.  Ch.  287. 
See  10  id.  505;  13  id.lZ,  81,  420;  6  id.  575; 
1  Cox,  Ch.  59. 

In  Civil  Law.  A  reciprocal  liberation 
between  two  persons  who  are  both  creditors 
and  debtors  of  each  other.  Est  debiii  et  crediti 
inter  se  contributio.     Dig.  16.  2.  1. 

It  resembles  in  many  respects  the  common-law 
Ect-off.  The  principal  difference  is  that  a  set-ofiF 
must  be  pleaded  to  be  effectual;  whereas  compensa- 
tion is  effectual  without  any  such  plea.  See  2 
Bouvier,  Inst.  n.  1407. 

It  may  be  legal,  by  way  of  exception,  or  by 
reconvention.  8  La.  158;  Dig.  16.  2;  Code,  4. 
31;  Inst.  4.  6.  30;  Burge,  Suret.  b.  2,  c.  6,  p. 
181. 

It  takes  place  by  mere  operation  of  law 
and  extinguishes  reciprocally  the  two  debts 
as  soon  as  they  exist  simultaneously,  to  the 
amount  of  their  respective  sums.    It  takes 


place  only  between  two  debts  having  equally 
for  their  object  a  sum  of  money,  or  a  certain 
quantity  of  consumable  things  of  one  and  the 
same  kind,  and  which  are  equally  liquidated 
and  demandable.  It  takes  place  whatever 
be  the  cause  of  the  debts,  except  in  case, 
first,  of  a  demand  of  restitution  of  a  thing 
of  which  the  owner  has  been  unjustly  de- 
prived; second,  of  a  demand  of  restitution 
of  a  deposit  and  a  loan  for  use;  third,  of  a 
debt  which  has  for  its  cause  aliments  de- 
clared not  liable  to  seizure.  La.  Civ.  Code, 
2203-2208. 

In  Criminal  Law.  Recrimination,  which 
see. 

COMPBRUIT  AD  DIEM  (Lat.  he  ap- 
peared at  the  day). 

In  Pleading.  A  plea  in  bar  to  an  action 
of  debt  on  a  bail  bond.  The  usual  replica- 
tion to  this  plea  is,  nul  tiel  record:  that  there 
is  not  any  such  record  of  appearance  of  the 

said .     For  forms  of  this  plea,   see  5 

Wentworth,  470;  Lilly,  Bntr.  114;  2  Chitty, 
Plead.  527. 

2.  When  the  issue  is  joined  on  this  plea, 
the  trial  is  by  the  record.  See  1  Taunt.  23; 
Tidd,  Praet.  239.  And  see,'  generally,  Co- 
myns,  Dig.  Pleader  (2  W  31) ;  7  Barnew.  & 
C.  478. 

COMPETENCY.  The  legal  fitness  or 
ability  of  a  witness  to  be  heard  on  the  trial 
of  a  cause.  That  quality  of  written  or  other 
evidence  which  renders  it  proper  to  be  given 
on  the  trial  of  a  cause. 

There  is  a  difference  between  competency  and 
credibility.  A  witness  may  be  competent,  and,  on 
examination,  his  story  may  be  so  contradictory  and 
improbable  that  he  may  not  be  believed:  on  the 
contrary,  he  may  be  incompetent,  and  yet  bs  per- 
fectly credible  if  he  were  examined. 

The  court  are  the  sole  judges  of  the  com- 
petency of  a  witness,  and  may,  for  the  pur- 
pose of  deciding  whether  the  witness  is  or  is 
not  competent,  ascertain  all  the  facts  neces- 
sary to  lorm  a  judgment.  1  Greenleaf,  Ev.  | 
426  et  seq. 

PrimO,  facie  every  person  offered  is  a  com- 
petent witness,  and  must  be  received,  unless 
his  incompetency  appears.     9  State  Tr.  G52. 

In  French  Law.  The  right  in  a  court  to 
exercise  jurisdiction  in  a  particular  case :  as, 
where  the  law  gives  jurisdiction  to  the  ocurt 
when  a  thousand  francs  shall  be  in  dispute, 
the  court  is  competent  if  the  sum  demanded 
is  a  thousand  francs  or  upwards,  although 
the  plaintiff  may  ultimately  recover  less. 

COMPETENT  'WITNESS.     One  who 

is  legally  qualified  to  be  heard  to  testify  in  a 
cause.  In  Kentucky,  Michigan,  and  Missouri, 
a  will  must  be  attested,  for  the  purpose  of 
passing  lands,  by  competent  witnesses  ;  but, 
in  Kentucky,  if  wholly  written  by  the  testator, 
it  need  not  be  so  attested.     See  Witness. 

COMPILATION.  A  literary  production, 
composed  of  the  works  of  others  and  arranged 
in  a  methodical  manner. 

When  a  compilation  requires  in  its  execu- 
tion taste,  learning,  discrimination,  and  in- 
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tellectual  labor,  it  is  an  object  of  copyright : 
•3,  for  example,  Bacon's  Abridgment.  Cur- 
tis, Copyr.  186. 

COMPLAINANT.  One  Wjio  makes  a 
complaint.  A  plaintiff  in  a  suit  in  chancery 
is  so  called. 

COMPLAINT.  In  Criminal  Law.  The 
allegation  made  to  a  proper  officer  that  some 

Eerson,  whether  known  or  unknown,  has 
een  guilty  of  a  designated  offence,  with  an 
offer  to  prove  the  fact,  and  a  request  that  the 
offender  may  be  punished.  It  is  a  technical 
term,  descriptive  of  proceedings  before  a 
magistrate.    11  Pick.  Mass.  436. 

To  have  a  legal  effect,  the  complaint  must 
be  supported  by  such  evidence  as  shows  that 
an  offence  has  been  committed  and  renders 
it  certain  or  probable  that  it  was  committed 
by  the  person  named  or  described  in  the  com- 
plaint. 

COMPOS  MENTIS.  See  Non  Compos 
Mentis. 

COMPOSITION.  An  agreement,  made 
upon  a  sufficient  consideration,  between  a 
debtor  and  creditor,  by  which  the  creditor 
accepts  part  of*  the  debt  due  to  him  in  satis- 
faction of  the  whole.  See  Compounding  a 
Felony. 

COMPOSITION  OP  MATTER.  A 
mixture  or  chemical  combination  of  ma- 
terials. The  term  is  used  in  the  act  of  con- 
gress July  4,  1836,  g  6,  in  describing  the 
subjects  of  patents.  It  may  include  both  the 
substance  and  the  process,  when  the  com- 
pound is  new. 

COMPOUND  INTEREST.  Interest 
upon  interest :  for  example,  when  a  sum  cf 
money  due  for  interest  is  added  to  the  prin- 
cipal, and  then  bears  interest.  This  is  not, 
in  general,  allowed.     See  Interest. 

COMPOUNDER.  In  Louisiana.  He 
who  makes  a  composition. 

An  amicable  compounder  is  one  who  has 
undertaken  by  the  agreement  of  the  parties 
to  compound  or  settle  differences  between 
them.     La.  Code  of  Pract.  art.  444. 

COMPOUNDING  A  FELONY.  The 
act  of  a  party  immediately  aggrieved,  vrho 
agrees  with  a  thief  or  other  felon  that  he  will 
not  prosecute  him,  on  condition  that  he  return 
to  him  the  goods  stolen,  or  who  takes  a  re- 
ward not  to  prosecute. 

2.  This  is  an  offence  punishable  by  fine 
and  imprisonment,  and  at  common  law  ren- 
dered the  person  committing  it  an  accessary. 
Hawkins,  PI.  Cr.  125.  A  failure  to  prosecute 
for  an  assault  with  an  intent  to  kill  is  not 
compounding  a.  felony.  29  Ala.  n.  s.  628. 
The  accepting  of  a  promissory  note  signed 
by  a  party  guilty  of  larceny,  as  a  considerar 
tion  tor  not  prosecuting,  is  sufficient  to  con- 
stitute the  offence.  16  Mass.  91.  The  mere 
retaking  by  the  owner  of  stolen  goods  is  no 
offence,  unless  the  offender  is  not  to  be  prose- 
cuted. Hale,  PI.  Cr.  546 ;  1  Chitty,  Crim. 
Law,  4. 

3.  The  compounding  of  misdemeanors,  as 


it  is  also  a  perversion  or  defeating  of  public 
justice,  is  in  like  manner  an  indictable  of- 
fence at  common  law.  18  Pick.  Mass.  440. 
But  the  law  will  permit  a  compromise  of 
any  offence,  though  made  the  subject  of  a 
criminal  prosecution,  for  which  the  injured 
party  might  recover  damages  in  an  action. 
But,  if  the  offence  is  of  a  public  nature,  no 
agreement  can  be  valid  that  is  founded  on 
the  consideration  of  stifling  a  prosecution  for 
it.  6  Q.  B.  308 ;  9  id.  371 ;  2  Bennett  &  H. 
Lead.  Crim.  Cas.  258,  262. 

4.  In  the  United  States,  compounding  a 
felony  is  an  indictable  offence,  and  no  action 
can  be  supported  on  any  contract  of  which 
such  offence  is  the  consideration  in  whole  or 
in  part.  16  Mass.  91 ;  18  Pick.  Mass.  440: 
5  Vt.  42 :  9  id.  23 ;  5  N.  H.  553  ;  2  South.  N. 
J.  578  ;  13  Wend.  N.  Y.  592 ;  6  Dan.  Ky. 
338.  A  receipt  in  full  of  all  demands  given 
in  consideration  of  stifling  a  criminal  prose- 
cution is  void.     11  Vt.  252. 

COMPRA  T  VBNTA  (Span.).  Buying 
and  selling.  The  laws  of  contracts  arising 
from  purchase  and  sale  are  given  very  fully 
in  Las  Partidas,  part  3,  tit.  xviii.  11.  56  ei  se^. 

COMPRINT.  The  surreptitious  printing 
of  the  copy  of  another  to  the  intent  to  make 
a  gain  thereby.  Strictly,  it  signifies  to  print 
together.  There  are  several  statutes  in  pre- 
vention of  this  act.     Jacob  ;  Cowel. 

COMPRIRIGUI  (Lat.).  Step-brothers 
or  step-sisters.  Children  who  have  one  pa- 
rent, and  only  one,  in  common.  Calvinus, 
Lex. 

COMPROMISARIUS.  In  Civil  Law. 
An  arbitrator. 

COMPROMISE.  An  agreement  made 
between  two  or  more  parties  as  a  settlement 
of  matters  in  dispute  between  them. 

Such  settlements  are  sustained  at  law,  2 
Strobh.  Eq.  So.  C.  £58;  2  Mich.  145;  1 
Watts,  Penn.  216 ;  2  Penn.  St.  531,  and  are 
highly  favored.  6  Munf.  Va.  406  ;  1  Bibb, 
Ky.  168  ;  2  id.  448 ;  4  Hawks,  No.  C.  178 ;  6 
Watts,  Penn.  321  ;  14  Conn.  12 ;  4  Meto. 
Mass.  270.  See,  also,  21  Eng.  L.  &  Eq.  199  ; 
0  T.  B.  Monr.  Ky.  91 ;  2  Rand.  Va.  442;  5 
Watts,  Penn.  259.  The  amount  in  quosliou 
must,  it  seems,  be  uncertain.  2  Barnew.  & 
Ad.  889 ;  1  Ad.  &  E.  lf'6.  And  see  5  Pet. 
114;  21  Penn.  St.  237;  20  Mo.  102;  13  Pick. 
Mass.  284;  6  Bingh.  n.  c.  62 ;  3  Meef.  &  W. 
Exoh.  648  ;  1  Bouvier,  Inst.  798.  There  can 
be  no  compromise  of  a  criminal  charge.  1 
Chitty,  Pract.  17. 

In  Civil  Law.  An  agreement  between 
two  or  more  persons,  who,  wishing  to  settle 
their  disputes,  refer  the  matter  in  controversy 
to  arbitrators,  who  are  so  called  because  those 
who  choose  tliem  give  them  lull  powers  to 
arbitrate  and  decide  what  shall  appear  just 
and  reasonable^  to  put  an  end  to  the  differ- 
ences of  which  they  are  made  the  judges.  1 
Domat,  Lois.  Civ.  liv.  1,  t.  14. 

COMPTROLLER.  An  officer  of  a  state, 
or  of  the  United  States,  who  has  certain  du- 
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tics  to  perform  in  the  regulation  and  manage- 
ment of  the  fiscal  matters  of  the  government 
under  which  he  holds  office. 

In  the  treasury  department  of  the  United  States 
there  are  two  comptrollers.  It  is  the  duty  of  the 
Jii-Ht  tu  examine  all  accounts  settled  by  the  flr^t  and 
fifth  auditors,  and  certify  the  balances  arising 
thereon  to  the  register;  to  countersign  all  war- 
rants drawn  by  tha  secretary  of  the  treasury,  other 
than  those  drawn  on  the  requisitions  of  the  secre- 
taries of  the  Witr  and  navy  departments,  which 
shall  be  warranted  by  law;  to  report  to  the  secre- 
tary the  official  forms  to  be  issued  in  the  different 
offices  for  collecting  the  public  revenues,  and  the 
manner  and  form  of  stating  the  accounts  of  the 
several  persons  employed  therein;  to  superintend 
the  preservation  of  the  public  accounts  subject  to 
his  revision;  and  to  provide  for  the  payment  of 
all  moneys  which  may  be  collected.  Act  of  March 
3,  1817,  sect.  8;  Act  of  Sept.  2,  1789,  s.  2.  To 
superintend  the  recovery  of  all  debts  due  to  the 
United  States,  to  direct  suits  and  legal  proceed- 
ings, and  to  take  such  measures  as  may  be  author- 
ized by  the  laws  to  enforce  prompt  payment  of 
all  such  debts,  Act  of  March  3,  1817,  sect.  10  j 
Act  of  Sept.  2,  1789,  s.  2 ;  to  lay  before  congress 
annually,  during  the  first  week  of  their  session,  a 
list  of  such  officers  as  shall  have  failed  in  that  year 
to  make  the  settlement  required  by  law;  and  a 
statement  of  the  accounts  in  the  treasury,  war,  and 
navy  departments  which  may  have  remained  more 
than  three  years  unsettled,  or  on  which  balances 
appear  to  have  been  due  n\ore  than  three  years 
prior  to  the  thirteenth  day  of  September  then  last 
past,  together  with  a  statement  of  the  causes  which 
hive  prevented  a  settlement  of  the  accounts,  or  the 
recovery  of  the  balances  due  to  the  United  States. 
Act  of  March  3,  1809,  sect.  2. 

Besides  these,  this  officer  is  required  to  perform 
minor  duties,  which  the  plan  of  this  work  forbids 
10  be  enumerated  here.  His  salary  is  three  thou- 
sand five  hundred  dollars  per  annum.  Act  of  Feb. 
20,  1804,  s.  1. 

The  duties  of  the  spcond  comptroller  are  to  ex- 
amine all  accounts  settled  by  the  second,  third,  and 
fiurth  auditors,  and  certify  the  balances  arising 
thereon  to  the  secretary  of  the  department  in 
wh'ch  the  expenditure  had  been  incurred;  to  coun- 
tersign all  warrants  drawn  by  the  secretary  of  the 
treasury  upon  the  requisition  of  the  secretaries  of 
the  war  and  navy  departments,  which  shall  be 
warranted  by  law;  to  report  to  the  said  secretaries 
the  official  forms  to  be  issued  in  the  different  offices 
for  disbur;^ing  public  money  in  those  departments, 
and  the  manner  and  form  of  keeping  and  stating 
the  accounts  of  the  persons  employed  therein^  and 
to  superintend  the  preservation  of  public  accounts 
subject  to  his  revision.  His  salary  is  three  thou- 
sand dollars  per  annum.  Act  of  March  3,  1817,  ss. 
9,  15. 

COMPULSION.  Forcible  inducement 
to  the  commission  of  an  act. 

Acts  done  under  compulsion  are  not,  in 
general,  binding  upon  a  party;  but  when  a 
man  is  compelled  by  lawful  authority  to  do 
that  which  he  ought  to  do,  that  compulsion 
does  not  affect  the  validity  of  the  act:  as,  for 
example,  when  a  court  of  competent  jurisdic- 
tion compels  a  party  to  execute  a  deed,  under 
the  pain  of  attachment  for  contempt,  the 
grantor  cannot  object  to  it  on  the  ground  of 
compulsion.  But  if  the  court  compelled  a 
party  to  do  an  act  forbidden  by  law,  or  had 
not  juriadicfcion  over  the  parties  or  the  sub- 
ject-matter, the  act  done  by  such  compulsion 
would  be  void.     See  Coercion  ;  Duress. 


COMPURGATOR.  One  of  several  neigh- 
bors of  a  person  accused  of  a  crime  or  charged 
as  a  defendant  in  a  civil  action,  who  appeared 
and  swore  that  they  believed  him  on  his  oath. 
3  Blackstone,  Comm.  341. 

Formerly,  when  a  person  was  accused  of  a  crim^ 
or  sued  in  some  kinds  of  civil  actions,  be  might 
purge  himself  upon  oath  of  the  accusation  mado 
against  him,  whenever  the  proof  was  not  the  most 
clear  and  positive ;  and  if  upon  bis  oath  be  de- 
clared himself  innocent,  he  wa^  absolved. 

This  usage,  so  eminently  calculated  to  encourage 
perjury  by  impunity,  was  soon  found  to  be  dan- 
gerous to  the  public  safety.  To  remove  this  evil, 
the  laws  were  changed,  by  requiring  that  the  oath 
should  be  administered  with  the  greatest  solemnity : 
but  the  form  was  soon  disregarded,  for  the  mina 
became  easily  familiarized  to  those  ceremonies 
which  at  first  imposed  on  the  imagination,  and! 
those  who  cared  not  to  violate  the  truth  did  not 
hesitate  to  treat  the  form  with  contempt.  In  order 
to  give  a  greater  weight  to  the  oalh  of  the  accused, 
the  law  was  again  altered  so  as  to  require  that  the 
accused  should  appear  before  the  judge  with  a  cer- 
tain number  of  his  neighbors,  relations,  or  friendS| 
who  should  swear  that  they  believed  the  accused 
had  sworn  truly.  This  new  species  of  witnesses 
were  called  compurgators. 

The  number  of  compurgators  varied  according 
to  the  nature  of  the  charge  and  other  circumstances. 
See  DuCange,  Juramentum. j  Spelman,  Gloss.  Aa- 
aarth;  Termes  de  la  Ley;  3  Sharswood,  Blackst. 
Comm.  341-348. 

COMPUTUS  (Lat.  eomputare,  to  account). 
A  writ  to  compel  a  guardian,  bailiff,  receiver, 
or  accountant,  to  yield  up  his  accounts.  It 
is  founded  on  the  stat.  Westm.  2,  cap.  12: 
Reg.  Orig.  135. 

CONCEALERS.  Such  as  find  out  con- 
cealed lands ;  that  is,  lands  privily  kept  from 
the  king  by  common  persons  havmg  nothing 
to  show  for  them.  They  are  called  **  a  irouble- 
some^  disturhant  sort  of  men  ;  turbulent  per^ 
sons."     Cowel. 

CONCEALMENT.  The  improper  sup- 
pression of  any  fact  or  circumstance  by  one 
of  the  parties  to  a  contract  from  the  other, 
which  injustice  ought  to  be  known. 

The  omission  by  an  applicant  for  insu-- 
ranee  preliminarily  to  state  facts  known  to 
him,  or  which  he  is  bound  to  know,  material 
to  the  risk  proposed  to  be  insured  against,  ot 
omission  to  state  truly  the  facts  expressly  in- 
quired about  by  the  underwriters  to  whom 
application  for  insurance  is  made,  whether 
the  same  are  or  are  not  material  to  the 
risk. 

Concealment  when  fraudulent  avoids  the 
contract,  or  renders  the  party  using  it  liable 
for  the  damage  arising  in  consequence  thereof, 
7  Mete.  Mass.  252;  16  Me.  30;  2  111.  344;  3 
Barnew.  &  C.  605:  10  Clark  &  F.  Hou.  L, 
934.  But  it  must  have  been  of  such  facts  as 
the  party  is  bound  to  communicate.  3  Eng, 
L.  &  Eq.  17 ;  3  Conn.  413 ;  5  Ala.  n.  s.  596'; 
1  Yeates,  Penn.  307 ;  5  Penn.  St.  467  :  8  N. 
H.  463  ;  1  Dev.  No.  C.  351 ;  18  Johns.  N.  Y. 
403;  6  Humphr.  Tenn.  36.  See  Representa- 
tion ;  Misrepresentation*  A  concealment 
of  extrinsic  facts  is  not,  in  general,  fraudulent, 
although  peculiarly  within  the  knowledge  of 
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the  party  possessing  them.    2  Wheat.  195  ; 

1  Baldw.  C.  C.  331 1  14  Barb.  N.  Y.  72 ;  2 
Ala.  N.  s.  181.  But  see  1  Miss.  72 ;  1  Swan, 
Tenn.  54;  4  M'Cord,  So.  C.  169.  And  the 
rule  against  the  concealment  of  latent  defects 
is  stricter  in  the  case  of  personal  than  of  real 
property.  6  Woodb.  &  M.  C.  C.  358 ;  3  Campb. 
508  ;  3  Term,  759.  ; 

Where  there  is  confidence  reposed,  conceal- 
ment becomes  more  fraudulent.  9  Barnew. 
&  C.  577;  4  Mete.  Mass.  381.   See,  generally, 

2  Kent,  Comm.  482 ;  Miseepeesentatiqn  ; 
Representation. 

CONCESSI  (Lat.  I  have  granted).  A 
term  formerly  used  in  deeds. 

It  is  a  word  of  general  extent,  and  is  said 
to  amount  to  a  grant,  feoffment,  lease,  release, 
and  the  like.  2  Saund.  95 ;  Coke,  Litt.  301, 
302;  Dane,  Abr.  Index;  5  Whart.  Penn. 
278. 

It  has  been  held  in  a  feoffment  or  fine  to 
imply  no  warranty.  Coke,  Litt.  384 ;  Noke's 
Case,  4  Coke,  80  ;  Vaughan's  Argument  in 
Hayes  v,  Bickersteth,  Vaugh.  126  ;  Butler's 
Note,  Coke,  Litt.  384.  But  see  1  Freem.  339, 
414. 

CONCESSIMTTS  (Lat. we  have  granted). 
A  term  used  in  conveyances.  It  created  a 
joint  covenant  on  the  part  of  the  grantors. 
5  Coke,  16;  3  Kebl.  617;  Bacon,  Abr.  Cove- 
nant. 

CONCESSION.  A  grant.  The  word  is 
frequently  used  in  this  sense  when  applied 
to  grants  made  by  the  French  and  Spanish 
governments  in  Louisiana. 

CONCESSOR.     A  grantor. 

CONCILIUM.     See  Consilium. 

CONCILIUM  REGIS.  A  tribunal  which 
existed  in  England  during  the  times  of  Ed- 
ward I.  and  Edward  II.,  composed  of  the 
judges  and  sages  of  the  law.  To  them  vrere 
referred  cases  of  great  difficulty.  Coke,  Litt. 
304. 

CONCLUSION  (Lat.  con  daudere,  to 
shut  together).     The  close;  the  end. 

In  Pleading.  In  Declarations.  That 
part  which  follows  the  statement  of  the  cause 
of  action.  In  personal  or  mixed  actions, 
where  the  object  is  to  recover  damages,  the 
conclusion  is,  properly,  to  the  damage  of  the 

flaiutiff,  etc.     Comyns,  Dig.  Pleader,  o.  84; 
0  Coke,  1156.    And  see  I  Maule  &  S.  236 ; 
Damages. 

The  form  was  anciently,  in  the  King's 
Bench,  "To  the  damage  of  the  said  AB,  and 
thereupon  he  brings  suit ;"  in  the  Exchequer, 
"  To  the  damage,"  etc.,  "whereby  he  is  the 
less  able  to  satisfy  our  said  lord  the  king 
the  debts  which  he  owes  his  said  majesty  at 
his  Exchequer,  and  therefore  he  brings  his 
guit."  1  Chitty,  Plead.  356-358.  It  is  said 
to  be  mere  matter  of  form,  and  not  demurra- 
ble.   7  Ack.  282. 

In  Fleas.  The  conclusion  is  either  to  the 
country, — which  must  be  the  case  when  an 
issue  is  tendered,  that  is,  whenever  the 
plaintiff's  material   statements   are   contra- 


dicted,— or  by  verification,  which  must  Xsa 
the  case  when  new  matter  is  introduced. 
See  Verification.  Every  plea  in  bar,  it  is 
said,  must  have  its  proper  conclusion.  All 
the  formal  parts  of  pleadings  have  been  much 
modified  by  statute  in  the  various  states  and 
in  England  within  the  last  few  year:*. 

In  Practice.  Making  the  last  argument 
or  address  to  the  court  or  jury.  The  party 
on  whom  the  onus  prohandi  is  cast,  in  gene- 
ral, has  the  conclusion. 

In  Remedies.  An  estoppel ;  a  bar ;  the  act 
of  a  man  by  which  he  has  confessed  a  mat- 
ter or  thing  which  he  can  no  longer  deny. 

For  example,  the  sheriff  is  concluded  by  his  re- 
turn to  a  writ;  and,  therefore,  if  upon  a  capias  be 
return  cepi  corpus,  be  cannot  afterwards  show  that 
be  did  not  arrest  the  defendant,  but  is  concluded 
by  bis  return.  See  Plowd.  276  b;  3  Thomas,  Coke, 
Litt.  600. 

CONCLUSION  TO  THE  COUNTRY. 

In  Pleading.  The  tender  of  an  issue  for 
trial  by  a  jury. 

"When  the  issue  is  tendered  by  the  defendant,  it 
is  as  follows: — "And  of  this  the  said  C  D  puts 
himself  upon  the  country."  When  tendered  by  the 
plaintiff,  the  formula  is,  "And  this  the  said  A  B 
prays  may  be  inquired  of  by  the  country."  It  ia 
held,  however,  that  there  is  no  material  difference 
between  these  two  modes  of  expression,  and  that 
if  the  one  be  substituted  for  the  other  the  mibtake 
is  unimportant.     10  Mod.  166. 

When  there  is  an  afBrmative  on  one  side 
and  a  negative  on  the  other,  or  vice  versd,  the 
conclusion  should  be  to  the  country.  T. 
Raym.  98  ;  Carth.  87  ;  2  Saund.  189 ;  2  Burr. 
1022  ;  16  Johns.  N.  Y.  267.  So  it  is  though 
the  affirmative  and  negative  be  not  in  express 
words,  but  only  tantamount  thereto.  Coke, 
Litt.  126  a;  Yelv.  137;  1  Saund.  103;  1 
Chitty,  Plead.  592;  Comyns,  Dig.  Pleader, 
E32. 

CONCLUSIVE  EVIDENCE.  That 
which  cannot  be  controlled  or  contradicted 
by  any  other  evidence. 

CONCLUSIVE  PRESUMPTION.   A 

rule  of  law  determining  the  quantity  of  evi- 
dence requisite  for  the  support  of  a  particu- 
lar averment  which  is  not  permitted  to  be 
overcome  by  any  proof  that  the  fact  is  other- 
wise. 1  Greenleaf,  Ev.  |  15.  Thus,  for  ex- 
ample, the  possession  of  land  under  claim  of 
title  for  a  certain  period  of  time  raises  a 
conclusive  presumption  of  a  grant. 

In  the  civil  law,  such  presumptions  are 
said  to  be  juris  et  de  jure. 

CONCORD.  An  agreement  or  supposed 
agreement  between  the  parties  in  levying  a 
fine  of  lands,  in  which  the  deforciant  |or  he 
who  keeps  the  other  out  of  possession)  ac- 
knowledges that  the  lands  in  question  are 
the  right  of  the  complainant;  and  from  the 
acknowledgment  or  admission  of  right  thus 
made,  the  party  who  levies  the  fine  is  called 
the  cognizor,  and  the  person  to  whom  it  is 
levied,  the  cognizee.  2  Blackstone,  Comm. 
350 ;  Cruise,  Dig.  tit.  35,  c.  2,  ^  33  ;  Comyns, 
Dig.  Fine  (E  9). 

CONCORDAT.     A  convention ;  a  pact; 


CONCUBINAGE 


311 


CONDICTIO  INDEBITATI 


an  agreement.  The  term  is  generally  con- 
fined to  the  agreements  made  between  inde- 
pendent governments,  and  most  usually 
applied  to  those  between  the  pope  and  some 
prince. 

CONCUBINAGE.  A  species  of  mar- 
riage which  took  place  among  the  ancients, 
and  which  is  yet  in  use  in  some  countries. 

See  CONCUEINATUS. 

The  act  or  practice  of  cohabiting,  in  sexual 
commerce,  without  the  authority  of  law  or  a 
legal  marriage.  See  1  Brown,  Civ.  Law,  80  ; 
Merlin,  ll6p.;  Dig.  32.  49.  4;  7.  1.  1 ;  Code, 
5.  27.  12. 

CONCUBINATXTS.  A  natural  mar- 
riage, as  contradistinguished  from  the  justce 
nuptics,  or  justum  matrimonium,  the  civil 
marriage. 

The  coneubinatua  was  the  only  marriage  which 
those  who  did  not  enjoy  the  Jh«  connttbii  could  con- 
tract. Although  this  natural  marriage  was  author- 
ized and  regulated  by  law,  yet  it  produced  none 
of  those  important  rights  which  flowed  from  the 
civil  marriage, — such  as  the  paternal  power,  etc.  j 
nor  was  the  wife  entitled  to  the  honorable  appella- 
tion of  viater-familias,  but  was  designated  by  the 
name  of  conciibina.  After  the  exclusive  and  aris- 
tocratic rules  relative  to  the  connubium  had  been 
relaxed,  the  concubinatus  fell  into  disrepute ;  and 
the  law  permitting^t  was  repealed  by  a  constitu- 
tion of  the  Empe^^Leo  the  Philosopher,  in  the 
year  886  of  the  Christian  era.  See  Pater-f ami- 
lias. 

CONCUBINE.  A  woman  who  cohabits 
with  a  man  as  his  wife,  without  being  mar- 
ried. 

CONCUR.  In  Louisiana.  To  claim  a 
part  of  the  estate  of  an  insolvent  along  with 
other  claimants,  0  Mart.  La.  N.  s.  460:  as, 
"the  wife  concurs  with  her  husband's  cre- 
ditors, and  claims  a  privilege  over  them." 

CONCURRENCE.     In   French   Law. 

The  equality  of  riglits,  or  privilege  which 
several  persons  have  over  the  same  thing: 
as,  for  example,  the  right  which  two  judg- 
ment-creditors, whose  judgments  were  ren- 
dered at  the  same  time,  have  to  be  paid  out 
of  the  proceeds  of  real  estate  bound  by  them. 
Diet,  de  Jur. 

CONCURRENT.  Running  together; 
having  the  same  authority:  thus,  we  say,  a 
concurrent  consideration  occurs  in  the  case 
of  mutual  promises ;  such  and  such  courts 
have  concurrent  jurisdiction, — that  is,  each 
has  the  same  jurisdiction. 

CONCUSSION.     In  Civil  Law.     The 

unlawful  forcing  of  another  by  threats  of 
violence  to  give  something  of  value.  It  dif- 
fers from  robbery  in  this,  that  in  robbery  the 
thing  is  taken  by  force,  while  in  concussion 
it  is  obtained  by  threatened  violence.  Ileinec- 
cius,  LcQ.  El.  I  1071. 

CONDEDIT.    In  Ecclesiastical  Law. 

The  name  of  a  ple^  entered  by  a  party  to  a 
libel  filed  in  the  ecclesiastical  court,  in  which 
it  is  pleaded  that  the  deceased  made  the  will 
which  is  the  subject  of  the  suit,  and  that  he 
was  of  sound  mind.     2  Eccl.  438 ;  G  id.  431. 


CONDEMN.  To  sentence;  to  adjudge, 
3  Blackstone,  Comm.  291. 

To  declare  a  vessel  a  prize.  To  declare  a 
vessel  unfit  for  service.  1  Kent,  Camm.  102; 
5  Esp.  65. 

CONDEMNATION.  The  sentence  of  a 
competent  tribunal  which  declares  a.  ship 
unfit  for  service.  This  sentence  may  be  re- 
examined and  litigated  by  the  parties  inte- 
rested in  disputing  it.  5  Esp.  65 ;  Abbott, 
Shipp.  4. 

The  judgment,  sentence,  or  decree  by 
which  property  seized  and  subject  to  forfeit- 
ure for  an  infraction  of  revenue,  navigation, 
or  other  laws  is  condemned  or  forfeited  to  the 
government.     See  CaPTOR. 

The  sentence  or  judgment  of  a  court  of 
competent  jurisdiction  that  a  ship  or  vessel 
taken  as  a  prize  on  the  high  seas  was  liable 
to  capture,  and  was  properly  and  legally  cap- 
tured and  held  as  prize. 

By  the  general  practice  of  the  law  of  na- 
tions, a  sentence  of  condemnation  is  at  pre- 
sent generally  deemed  necessary  in  order  to 
devest  the  title  of  a  vessel  taken  as  a  prize. 
Until  this  has  been  done,  the  original  owner 
may  regain  his  property,  although  the  ship 
may  have  been  in  possession  of  the  enemy 
twenty-four  hours,  or  carried  infra  prcesidia. 
1  Rob.  Rep.  134;  Z  id.  97,  n.;  Carth.  423;  1 
Kent,  Comm.  101-104 ;  Chitty,  Law  of  Nat. 
99,  100;  10  Mod.  79;  Abbott,  Shipp.  14;  Wea- 
kett,  Ins.;  Marshall,  Ins.  402.  A  sentence 
of  condemnation  is  generally  binding  every- 
where. Marshall,  Ins.  402 ;  3  Kent,  Comm. 
103;  3  Wheat.  246;  4  Cranch,  434.  But  see 
1  Binn.  299,  n.;  7  Bingh.  495. 

In  Civil  Law.  A  sentence  or  judgment 
which  condemns  some  one  to  do,  to  give,  or 
to  pay  something,  or  which  declares  that  his 
claim  or  pretensions  are  unfounded. 

The  word  is  used  in  this  sense  by  common-law 
lawyers  also;  though  it  is  more  usual  to  say  con- 
viction, both  in  civil  and  criminal  cases.  3  Black- 
stone,  Comm.  291.  It  is  a  maxim  that  no  man 
ought  to  be  condemned  unheard  and  without  the 
opportunily  of  being  heard. 

CONDICTIO  (Lat.  from  condicere). 

In  Civil  Law.  An  assignment;  a  sum- 
mons. 

A  personal  action.  An  action  arising  from 
an  obligation  to  do  or  give  some  certain, 
precise,  and  defined  thing.     Inst.  3.  15.  pr. 

CnndJctio  is  a  general  name  given  to  personal 
actions,  or  actions  arising  from  obligations,  and  is 
distinguished  from  vindicatio  (real  action),  an  action 
to  regain  possession  of  a  thing  belonging  to  the  actor, 
and  from  mixed  actions  (actiones  mixtx).  Con- 
dictio  is  also  distinguished  from  an  action  ex  stipu- 
latii,  which  is  a  personal  action  which  lies  where 
the  thing  to  be  done  or  given  is  uncertain  in  amount 
or  identity.  SeeCalvinus,  Lex.;  Hallifax,  Anal.  117. 

CONDICTIO  EX  LEGE.  An  action 
arising  where  the  law  gave  a  remedy  but 
provided  no  appropriate  form  of  action.  Cal- 
vinus,  Lex. 

CONDICTIO  INDEBITATI.  An  action 
which  lies  to  recover  that  which  the  plaintiff 
has  paid  to  the  defendant,  by  mistake,  and 
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which  he  'was  not  bound  to  pay,  either  in 
fact  or  in  law. 

This  action  does  not  lie  if  tbe  money  was  due  ex 
teqnitate,  or  by  a  natural  obUgation,  or  if  he  who 
made  the  payment  knew  that  nothing  was  due  ,*  for 
qui  conaidto  dat,  quod  non  debetatfpvteaumitur  donare. 
Bell,  Diet.;  Calvinus,  Lex.;  1  Kitimes,  Eq.  307. 

CONDICTIO  REI  PURTIViB.  An 
action  against  the  thief  or  his  heir  to  recover 
the  thing  stolen. 

CONDICTIO  SINE  CAUSA.  An 
action  by  which  any  thing  which  has  been 
parted  with  without  consideration  may  be 
recovered.  It  also  lay  in  case  of  failure  of 
consideration,  under  certain  circumstances. 
Calvinus,  Lex. 

CONDITION.  In  Civil  Law.  The 
situation  of  every  person  in  some  one  of  the 
different  orders  of  persons  which  compose  the 
general  order  of  society  and  allot  to  each  per- 
son therein  a  distinct,  separate  rank.  Domat, 
tom.  ii.  1.  1,  tit.  9,  sec.  i.  art.  viii. 

A  paction  or  agreement  which  regulates 
that  which  the  contractors  have  a  mind  should 
be  done  if  a  case  which  they  foresee  should 
come  to  pass.   Domat,  tom.  i.  1. 1,  tit.  1,  sec.  4. 

2.  Casual  conditions  are  such  as  depend 
upon  accident,  and  are  in  no  wise  in  the 
power  of  the  person  in  whose  favor  the  obligar 
tion  is  entered  into. 

Mixed  conditions  are  such  as  depend  upon 
the  joint  wills  of  the  person  in  whose  favor 
the  obligation  is  contracted  and  of  a,  third 
person:  as,  "If  you  marry  my  cousin,  I  will 
give,"  etc.    Pothier. 

Potestative  conditions  are  those  which  are  in 
the  power  of  the  person  in  whose  favor  the 
obligation  was  contracted :  as,  if  I  contract 
to  give  my  neighbor  a  sum  of  money  in  case 
he  cuts  down  a  tree. 

Resolutory  conditions  are  those  which  are 
added  not  to  suspend  the  obligation  till  their 
accomplishment,  but  to  make  it  cease  when 
they  are  accomplished. 

Suspensive  obligations  are  those  which  sus- 
pend the  obligation  until  the  performance  of 
the  condition.  They  are  casual,  mixed,  or 
potestative. 

3.  Domat  says  conditions  are  of  three 
sorts.  The_^r«<  tend  to  accomplish  the  cove- 
nants to  which  they  are  annexed.  The  second 
dissolve  covenants.  The  third  neither  accom- 
plish nor  avoid,  but  create  some  change. 
When  a  condition  of  the  first  sort  comes  to 
pass,  the  covenant  is  thereby  made  effectual. 
In  case  of  conditions  of  the  second  sort,  all 
things  remain  in  the  condition  they  were  in 
by  the  covenant,  and  the  effect  of  the  condition 
IS  in  suspense  until  the  condition  comes  to 
pass  and  the  covenant  is  void.  Domat,  lib. 
1.  tit.  1,  i  4,  art.  6  et  seq.  See  Pothier,  Obi. 
pt.  i.  c.  2,  art.  1,  g  1;  pt.  i!.  c.  3,  art.  2. 

In  Common  La-vr.  The  status  or  relar 
tive  situation  of  a  person  in  the  state  arising 
from  the  regulations  of  society.  Thus,  a  per- 
son under  twenty-one  is  an  infant,  with  cer- 
tain privileges  and  disabilities.  Every  person 
is  bound  to  know  the  condition  of  the  person 
with  whom  he  deals. 


A  qualification,  restriction,  or  limitation 
modifying  or  destroying  the  original  act  with 
which  it  is  connected. 

A  clause  in  a  contract  or  agreement  which 
has  for  its  object  to  suspend,  rescind,  or  modify 
the  principal  obligation,  or,  in  case  of  a  will, 
to  suspend,  revoke,  or  modify  the  devise  or 
bequest.     1  Bouvier,  Inst.  n.  730. 

A  modus  or  quality  annexed  by  him  that 
hath  an  estate,  or  interest  or  right  to  the 
same,  whereby  an  estate,  etc.  may  either  be 
defeated,  enlarged,  or  created  upon  an  uncer- 
tain event.     Coke,  Litt.  201  a. 

A  qualification  or  restriction  annexed  to 
a  conveyance  of  lands,  whereby  it  is  pro- 
vided that  in  case  a  particular  event  does 
or  does  not  happen,  or  in  case  the  grantor 
or  grantee  does  or  omits  to  do  a  particular 
act,  an  estate  shall  commence,  be  enlarged, 
or  be  defeated.  Greenleaf,  Cruise,  Dig.  tit. 
xiii.  c.  i.  g  1. 

A  future  uncertain  event  on  the  happening 
or  the  non-happening  of  which  the  accom- 
plishment, modification,  or  rescission  of  a 
testamentary  disposition  is  made  to  depend. 

4-,  A  condition  annexed  to  a  bond  is  usually 
termed  a  defeazance,  which  see.  A  condition  de- 
feating a  conveyance  of  land  in  a  certain  event  ia 
generally  o  mortgage.  See  Mortgage.  Conditions 
annexed  to  the  realty  are  to  be  distinguished  from 
limitations ;  a  stranger  may  take  advantage  of  a 
limitation,  but  only  the  grantor  or  his  heirs  of  a 
condition,  2  Dutch.  N.  J.  1;  3  id.  376;  2  Paine, 
C.  C.  545;  a  limitation  always  determines  an  estate 
without  entry  or  claim,  and  so  doth  not  a  condition, 
Sheppard,  Touchst.  121;  2  Blackslone,  Comm. 
155;  4  Kent,  Comm.  122, 127;  3  Gray,  Mass.  142; 
19  N.  Y.  100:  from  conditional  limitations ;  in  case 
of  a  condition,  the  entire  interest  in  the  estate  docs 
not  pass  from  the  grantor,  but  a  possibility  of 
reverter  remains  to  him  and  to  his  heirs  and  devi- 
sees; in  case  of  a  conditional  limitation,  the  possi- 
bility of  reverter  is  given  over  to  a  third  person, 
3  Gray,  Mass.  142:  from  remainders;  a  condition 
operates  to  defeat  an  estate  before  its  natural  ter- 
mination, a  remainder  takes  effect  on  (he  completion 
of  a  preceding  estate,  Coke,  Litt.  Butler's  note  94 : 
from  covenants;  acovenant  may  be  said  to  be  aeon- 
tract,  a  condition,  something  affixed  nomine  pmrm 
for  the  non-fulfilment  of  a  eontrai't;  the  question 
often  depends  upon  the  apparent  intention  of  the 
parties,  rather  than  upon  fixed  rules  of  construction ; 
if  the  clause  in  question  goes  to  the  whole  of  the 
consideration,  it  is  rather  to  be  held  a  condition, 
2  Parsons,  Oontr.  31 ;  Piatt,  Cov.  71;  10  East,  295; 
see  2  Stookt.  N.  J.  489;  6  Barb.  N.  Y.  386;  4  Uarr. 
Del.  117;  a  covenant  may  be  made  by  a  grantee, 
a  condition  by  the  grantor  only,  2  Coke,  70  :  from 
charges;  if  a  testator  create  a  charge  upon  the 
devisee  personally  in  respect  of  the  estate  devised, 
the  devisee  takes  the  estate  on  condition,  but  where 
a  devise  is  made  of  an  estate  and  also  a  bequest 
of  so  much  to  another  person,  payable  "thereout" 
or  "therefrom "or  "from  the  estate," it  is  rather  to 
be  held  a  charge.  4  Kent,  Comm.  604;  12  Wheat. 
498 ;  4  Mete.  Mass.  523 ;  1  N.  Y.  483 ;  14  Alees.  & 
W.  Exch.  698.  Where  a  forfeiture  is  not  distinctly 
expressed  or  implied,  it  is  held  a  charge.  10  Gill 
&  J.  Md.  480;  10  Leigh.  Va.  172.  See,  also,  38 
Me.  18 ;  1  Powell,  Dev.  664. 

5.  Affirmative  conditiom  are  positive  con- 
ditions. 

Affirmative  conditions  implying  a  negative 
are  spoken  of  by  the  older  writers;  but  nc 
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such  class  is  now  recognized.  Sheppard, 
Touchst.  117. 

Collateral  conditions  are  those  which  re- 
quire the  doing  of  a  collateral  act.  Shep- 
pard, Touchst.  117. 

Compulsory  conditions  are  such  as  expressly 
require  a  thing  to  be  done. 

Consistent  conditions  are  those  which  agree 
with  the  other  parts  of  the  transaction. 

Copidative  conditions  are  tliose  which  are 
composed  of  distinct  parts  or  separate  condi- 
tions, all  of  which  must  be  performed.  They 
are  generally  conditions  precedent,  but  may 
be  subsequeat.     Powell,  Dev.  c.  15. 

Covert  conditions  aire  implied  conditions. 

Conditions  in  deed  are  express  conditions. 

Disjunctive  conditions  are  those  which  re- 
quire Ihe  doing  of  one  of  several  things.  If 
a  condltijn  become  impossible  in  the  copula- 
tive, it  may  be  taken  in  the  disjunctive. 
Viner,  Abr.  Condition  (S  b)  (Y  b  2J. 

Express  conditions  are  those  which  are 
created  by  express  words.     Coke,  Litt.  328. 

Implied  conditions  are  those  which  the  law 
supposes  the  parties  to  have  had  in  mind  at 
the  time  the  transaction  was  entered  into, 
though  no  condition  was  expressed.  Shep- 
pard, Touchst.  117. 

Impossible  conditions  are  those  which  can- 
not be  performed  in  the  course  of  nature. 

Inherent  conditions  are  such  as  are  an- 
nexed to  the  rent  reserved  out  of  the  land 
whereof  the  estate  is  made.  Sheppard, 
Touchst.  118. 

Insensible  conditions  are  repugnant  condi- 
tions. 

Conditions  in  law  are  implied  conditions. 
The  term  is  also  used  by  the  old  writers 
without  careful  discrimination  to  denote 
limitations,  and  is  little  used  by  modern 
writers.  Littleton,  §  380 ;  2  Blackstone, 
Comm.  155. 

Lawful  conditions  are  those  which  the  law 
allows  to  be  made. 

Positive  conditions  are  those  which  require 
that  the  event  contemplated  should  happen. 

Possible  conditions  are  those  which  may  be 
performed. 

Precedent  conditions  are  those  which  are 
to  be  performed  before  the  estate,  the  obliga- 
tion commences,  or  the  bequest  takes  effect. 
Powell,  Dev.  c.  15.  A  bond  to  convey  land 
on  the  payment  of  the  purchase-money  fur- 
nishes a  common  example  of  a  condition  pre- 
cedent. 9  Cush.  Mass.  95.  They  are  distin- 
guished from  conditions  subsequent. 

Repugnant  conditions  are  those  which  are 
inconsistent  with,  and  contrary  to,  the  ori- 
ginal act. 

Restrictive  conditions  are  such  as  contain 
a  restraint :  as,  that  a  lessee  shall  not  alien. 
Sheppard,  Touchst.  118. 

Single  conditions  are  those  which  require 
the  doing  of  a  single  thing  only. 

Subsequent  conditions  are  those  whose 
effect  is  not  produced  until  after  the  vesting 
of  the  estate  or  bequest  or  the  commencement 
of  the  oVjligation. 

A  mortgage  with  a  condition  defeating  the  con- 


veyance in  a  certain  event  ia  a  common  example 
of  a  condition  subsequent.  All  conditions  must  be 
either  precedent  or  subsequent.  The  character  tif 
a  condition  in  this  respect  does  not  depend  upon 
the  precise  form  of  words  used,  7  Gil!  &  J.  Md. 
227,  240;  2  Dall.  Penn,317;  2  Johns.  N.Y.  148;  20 
Barb.  N.Y.  426;  6  Me.  106;  10  id.  318;  1  A' a.  Cas. 
138;  4  Rand.  Va.  362;  6  J.  J.  Marsh.  Ky.  161;  6 
Litt.  Ky.  161;  1  Spenc.  N.  J.  436  ;  1  La.  Ann.  424; 
1  Wise.  527,  nor  upon  the  position  of  the  words  in 
the  instrument,  1  Term,  64.5;  6  id.  668  ;  Cas.  temp, 
Talb.  166;. the  question  is  whether  the  conditional 
event  is  to  hiippen  before  or  after  the  principal.  4 
Kand.  Va.  358.  The  word  "if"  implies  a  condi- 
tion precedent,  however,  unless  controlled  by  other 
words.     Crubb,  Real  Prop.  ^  2162. 

Unlawful  conditions  are  those  which  are 
forbidden  by  law. 

They  are  those  which,  first,  require  the  perform- 
ance of  some  act  which  is  furbidden  b.v  law,  or 
which  is  malum  in  se ;  or,  second,  require  the  omis- 
sion of  some  act  commanded  by  law;  or,  third,  those 
which  encourage  such  acts  or  omissions.  1  P. 
Will.  Ch.  189. 

Void  conditions  are  those  which  are  of  no 
validity  or  effect. 

6.  Creation  of.  Conditions  must  be  made 
at  the  same  time  as  the  original  conveyance 
or  contract,  but  may  be  by  a  separate  instru- 
ment, which  is  then  considered  ■  as  consti- 
tuting  one   transaction   with   the    original. 

5  Serg.  &  R.  Penn.  375 :  7  Watts  &  S.  Penn. 
335;  3  Hill,  N.  Y.  95 ;  3  Wend.  N.  Y.  208: 
10  Ohio,  433;  10  N.  H.  64;  2  Me.  132;  7 
Pick.  Mass.  157 ;  6  Elackf  Ind.  113.  Con- 
ditions are  sometimes  annexed  to  and  de- 
pending upon  estates,  and  sometimes  an- 
nexed to  and  depending  upon  recognizances, 
statutes,  obligations,  and  other  things,  and 
are  also  sometimes  contained  in  acts  of  par- 
liament and  records.  Sheppard,  Touehst.  117. 

Unlawful  conditions  are  void.  Conditions 
in  restraint  of  marriage  qencrally  are  held 
void,  13  Mo.  211;  see  10  Penn.  St.  350; 
otherwise  of  conditions  restraining  from  mar- 
riage to  a  particular  person,  or  restraining  a 
widow  from  a  second  marriage.     10  Eng.  L. 

6  Eq.  139 ;  2  Sim.  Ch.  n.  s.  255 ;  6  Watts, 
Penn.  213;  10  id.  348.  A  condition  in  gene- 
ral restraint  of  alienation  is  void,  1  Den.  N. 
Y.  449;  14  Miss.  730;  24  id.  203;  6  East, 
173  ;  and  see  21  Pick.  Mass.  42 ;  but  a  con- 
dition restraining  alienation  for  a  limited  time 
may  be  good.  Coke,  Litt.  223 ;  2  Serg.  &  R. 
Penn.  573;  1  Watts,  Penn.  389  ;  10  id.  325. 

t.  Where  land  is  devised,  there  need 
be  no  limitation  over  to  make  the  condition 
good,  1  Mod.  300;  1  Atk.  Ch.  361 ;  but  where 
the  subject  of  the  devise  is  personalty  with- 
out a  limitation  over,  the  condition,  if  subse- 
quent, is  held  to  be  in  terrorem  merely,  and 
void.  3  Whart.  Penn.  575.  But  if  there  be 
a  limitation  over,  a  non-compliance  with  the 
condition  devests  the  bequest.  1  Eq.  Cas. 
Abr.  112.  A  limitation  over  must  be  to  per- 
sons who  could  not  take  advantage  of  a 
breach.  2  Caines,  N.  Y.  346 ;  1  Wend.  N.  Y. 
388  ;  2  Conn.  196.  A  gift  of  personalty  may 
not  be  on  condition  subsequent  at  common 
law,  except  as  here  stated.  1  Rolle,  Abr. 
412.     See  21  Mo.  277. 
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8.  Any  words  suitabl.e  to  indicate  the  in- 
tention of  tlie  parties  may  be  used  in  the  crea- 
tion of  a  condition:  "On  condition"  is  a 
common  form  of  commencement. 

Formerly,  much  importance  was  attached  to  the 
uso  of  particular  and  formal  words  in  the  creation 
of  a  condition.  Three  phrases  are  given  by  the 
eld  writers  by  the  use  of  which  a  condition  was 
created  without  words  giving  a  right  of  re-entry. 
These  were.  Sub  eonditione  (On  condition),  Proviso 
ita  quod  (Provided  always),  Ita  .quod  (So  that). 
Littleton,  331;  Sbeppard,  Touohst.  125. 

Amongst  the  words  used  to  create  a  condition 
where  a  clause  of  re-entry  was  added  were,  Quod 
ei  coiitiiif/at  (If  it  shall  happen).  Pro  (For),  Si  (If), 
Cania  (On  account  of);  sometimes,  and  in  case  of 
the  king's  grants,  but  not  of  any  other  person,  ad 
faciendum  or  fncitndn,  eaintentionCj  ad  cffectum  or 
adpriipositum.  For  avoiding  a  lease  for  years,  such 
precise  words  of  condition  are  not  required.  Coke, 
Litt.  20i  6.  In  a  gift,  it  is  said,  may  be  present 
a  modus,  a  condition,  and  a  consideration :  the 
words  of  creation  are  ut  for  the  modus,  ai  for  the 
condition,  and  quid  for  the  consideration. 

Technical  words  in  a  will  will  not  create 
a  condition  where  it  is  unreasonable  to  sup- 
pose that  the  testator  intended  to  create  a 
technical  condition.  7N.  H.142.  The  words 
of  condition  need  be  in  no  particular  place 
in  the  instrument.     1  Term,  645  ;  6  id.  668. 

9.  Construction  of.  Conditions  which  go  to 
defeat  an  estate  or  destroy  an  act  are  strictly 
construed;  while  those  which  go  to  vest  an 
estate  are  liberally  construed.  Crabb,  Real 
Prop,  i  2130 ;  17  N.  Y.  34 ;  4  Gray,  Mass. 
140;  35  N.  H.  445;  18  111.  431;  15  How. 
323.  The  condition  of  an  obligation  is  said 
to  be  the  language  of  the  obligee,  and  for 
that  reason  to  be  construed  liberally  in  favor 
of  the  obligor.  Coke,  Litt.  42  a,  183  a;  2 
Parsons,  Contracts,  22;  Sheppard,  Touchst. 
375,  376 ;  Dy.  14  6,  17  a;  1  Johns.  N.  Y.  267. 
But  wherever  an  obligation  is  imposed  by  a 
condition,  the  construction  is  to  be  favorable 
to  the  obligee.     1  Sumn.  C.  C.  440. 

10.  Performance  should  be  complete  and 
effectual.  1  Rolle,  Abr.  425.  An  inconsi- 
derable casual  failure  to  perform  is  not  non- 
performance. 6  Dan.  Ky.  44;  17  N.  Y.  34. 
Any  one  who  has  an  interest  in  the  estate 
may  perform  the  condition ;  but  a  stranger 
gets  no  benefit  from  performing  it.  10  Serg. 
&  R.  Penn.  186.  Conditions  precedent, 
if  annexed  to  land,  are  to  be  strictly  per- 
formed, even  when  affecting  marriage.  1 
Mud.  300;  1  Atk.  Ch.  361.  Conditions  pre- 
cedent can  generally  be  exactly  performed ; 
and,  at  any  rate,  equity  will  not  generally 
interfere  to  avoid  the  consequences  of  non- 
performance. 3  Ves.  Ch.  89;  1  Atk.  Ch. 
361;  3  id  330;  West,  350;  2  Brown,  Ch. 
431.  But  in  cases  of  conditions  subsequent, 
equity  will  interfere  where  there  was  even  a 
partial  performance,  or  where  there  is  only  a 
delay  of  performance.  Crnbb,  Roal  Prop.  § 
2160;  4  Ind.  628;  26  Me.  525.  This  is  the 
ground  of  equitable  jurisdiction  over  mort- 
gages. 

Generally,  where  there  is  a  gift  over  in  case 
of  non-performance,  the  parties  will  be  held 
more  strictly  to  a  performance  than  where  the 


estate  or  gift  is  to  revert  to  the  grantor  or  his 
heirs. 

11.  Where  conditions  are  liberally  con- 
strued, a  strict  performance  is  also  required; 
and  it  may  be  said,  in  the  same  wayi  that  a 
non-exact  performance  is  allowed  where  there 
is  a  strict  construction  of  the  condition. 

Generally,  where  no  time  of  performance  is 
limited,  he  who  has  the  benefit  of  the  contract 
may  perform  the  condition  when  he  pleases, 
at  any  time  during  his  life,  Plowd.  16;  Coke, 
Litt.  208  6,  and  need  not  do  it  when  requested. 
Coke,  Litt.  209  a.  But  if  a  prompt  perform- 
ance be  necessary  to  carry  out  the  will  of  a 
testator,  the  beneficiary,  shall  not  have  a  life- 
time in  which  to  perform  the  condition.  5 
Serg.  &  R.  Penn.  384.  In  this  case,  no  pre- 
vious demand  is  necessary.  5  Serg.  &  R. 
Penn.  385.  But  even  then  a  reasonable  lime 
is  allowed.     1  Rolle,  Abr.  449. 

If  the  place  be  agreed  upon,  neither  party 
alone  can  change  it,  but  either  may  with 
consent  of  the  other.  See  Contkact;  Per- 
formance; 1  Rolle,  444;  llVt.  012;  3  Leon. 
260. 

Non-performance  of  a  condition  which  was 
possible  at  the  time  cf  its  making,  but  which 
has  since  become  impossible,  is  excused  if 
the  impossibility  is  caused  by  act  of  God,  10 
Pick.  Mass.  507 ;  or  by  act  of  law,  if  it  was 
lawful  at  its  creation,  4  Monr.  158 ;  1  Penn.  St. 
495 ;  or  by  the  act  of  the  party:  as,  when  the 
one  imposing  the  obligation  accepts  another 
thing  in  satisfaction  or  renders  the  perform- 
ance impossible  by  his  own  default.  21  Pick. 
Mass.  389:  1  Paine,  C.  C.  652;  6  Pet.  745;  1 
Cow.  N.  i .  339.  If  performance  of  one  part 
becomes  impossible  by  act  of  God,  the  whole 
will,  in  general,  be  excused.  1  Bos.  &  P.  242; 
Croke  Eliz.  280;  5  Coke,  21 ;  1  Ld.  Raym.  279. 

12.  T/ie  effect  of  conditions  may  be  to  sus- 
pend the  obligation ;  as,  if  I  bind  myself  to 
convey  an  estate  to  you  on  condition  that  you 
first  pay  one  thousand  dollars,  in  which  case 
no  obligation  exists  until  the  condition  is  per- 
formed: or  may  be  to  rencind  the  obligation; 
as,  if  you  agree  to  buy  my  house  on  condi- 
tion that  it  is  standing  unimpaired  on  the 
tenth  of  May,  or  I  convey  to  you  my  farm  on 
condition  that  the  conveyance  shall  be  void 
if  I  pay  you  one  thousand  dollars,  in  such 
cases  the  obligation  is  rescinded  by  the  non- 
performance of  the  condition:  or  it  may 
modify  the  previous  obligation ;  as,  if  I  bind 
myself  to  convey  my  farm  to  you  on  the  pay- 
ment of  four  thousand  dollars  if  you  pay  in 
bank  stock,  or  of  five  thousand  if  you  pay  in 
money:  or,  in  case  of  gift  or  bequest,  may 
quality  the  gift  or  bequest  as  to  amount  or 
persons. 

13.  The  efiect  of  a  condition  precedent  is, 
when  performed,  to  vest  an  estate,  give  rise 
to  an  obligation,  or  enlarge  an  estate  already 
vested.  12  Barb.  N.  Y.  440.  Unless  a  con- 
dition precedent  be  performed,  no  estate  will 
vest;  and  this  even  where  the  performance  is 
prevented  by  the  act  of  God  or  of  the  law. 
Coke,  Litt.  42;  2  Blackstoue,  Comm.  157;  4 
Kent,  Comm.  125 ;  4  Jones,  No.  C.  249.     Not 
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80  if  prevented  by  the  party  imposing  it.     13 
B.  Monr.  Ky.  163;  2  Vt.  469. 

If  a  condition  subsequent  was  void  at  its  cre- 
ation, or  becomes  impossible,  unlav^ful,  or  in 
any  way  void,  the  estate  or  obligation  remains 
intact  and  absolute.  2  Blackstone,  Comm. 
157;  15  Ga.  103. 

In  case  of  a  condition  broken,  if  the  grantor 
is  in  possession,  the  estate  revests  at  once.  5 
Mass.  321 ;  5  Serg.  &  R.  Penn.  375 ;  32  Me. 
394.  Butsee2N.'H.  120.  But  if  the  grantor 
is  out  of  pysaession,  he  must  enter,  8  Blackf. 
Ind.  133;  12  Ired.  No.  C.  194;  18  Conn.  535; 
8  N.  H.  477;  34  Me.  322;  8  Exch.  67,  and  is 
then  in,  of  his  previous  estate.  Coke,  Litt. 
Butler's  note  94. 

14.  It  is  usually  said  in  the  older  books 
that  a  condition  is  not  assignable,  and  that 
no  one  but  the  grantor  and  his  heirs  can  take 
advantage  of  a  breach.  Gilbert,  Tenn.  26. 
Statutory  have  equal  rights  in  this  respect 
with  common-law  heirs,  2  Conn.  196 ;  18  id. 
635 ;  25  Me.  625 ;  and  in  some  of  the  United 
States  the  common-law  rule  has  been  broken 
in  upon,  and  the  devisee  may  enter,  13  Serg. 
&  R.  Penn.  172;  16  Penn.  St.  150;  5  Pick. 
Mass.  528;  10  id.  306;  contra,  2  Caines,  N. 
Y.  345  ;  20  Barb.  N.  Y.  455 ;  while  in  others 
even  an  assignment  of  the  grantor's  interest 
is  held  valid,  if  made  after  breach,  4  Harr. 
Del.  140,  and  of  a  particular  estate.  19  N.  Y. 
100.  In  equity,  a  condition  with  a  limitation 
over  to  a  third  person  will  be  regarded  as 
a  trust,  and,  though  the  legal  rights  of  the 
grantor  and  his  heirs  may  not  be  destroyed, 
equity  will  follow  him  and  compel  a  perform- 
ance of  the  trust.  Coke,  Litt.  236  a;  6  Pick. 
Mass.  306;  9  Watts,  Penn.  60;  2  Conn.  201. 

Consult  Blackstone;  Kent,  Commentaries; 
Crabb;  Washburn;  Beal  Prop.;  Parsons, 
Contracts. 

CONDITIONAL  FEE.  A  fee  which,  at 
the  common  law,  was  restrained  to  some  par- 
ticular heirs,  exclusive  of  others. 

It  was  called  a  conditional  fee  by  reason  of  the 
condition,  expressed  or  implied  in  the  donation  of 
it,  that  if  the  donee  died  without  such  particular 
heirs,  the  land  should  revert  to  the  donor.  For  this 
was  a  condition  annexed  by  law  to  all  grants  what- 
soever, that,  on  failure  of  the  heirs  specified  in  the 
grant,  the  grant  should  be  at  an  end  and  the  land 
return  to  its  ancient  proprietor. 

Such  a  gift,  then,  was  held  to  be  a  gift  upon  con- 
dition that  it  should  revert  to  the  donor,  if  the  donee 
had  no  heirs  of  his  body,  but,  if  he  had,  it  should 
then  remain  to  the  donee.  It  was  therefore  called  a 
fee  simple,  on  condition  that  the  donee  had  issue. 
As  soon  as  the  donee  had  issue  born,  his  estate  was 
supposed  to  become  absolute,  by  the  performance 
of  the  condition, — at  least  so  far  absolute  as  to  en- 
able him  to  charge  or  to  alienate  the  land,  or  to 
forfeit  it  for  treason.  But  on  the  passing  of  the 
statute  of  Westminster  II.,  commonly  called  the 
statute  De  Drmis  Condiiionalihus,  the  judges  deter- 
mined that  the  donee  had  no  longer  a  conditional 
fee  simple  which  became  absolute  and  at  his  own 
disposal  as  soon  as  any  issue  was  born;  but  they 
divided  the  estate  into  two  parts,  leaving  the  donee 
a  new  kind  of  particular  estate,  which  they  deno- 
minated a  fee  tail;  and  investing  in  the  donor  the 
ultimate  fee  simple  of  the  land,  expectant  on  the 
failure  of  issue,  which  expectant  estate  was  called 


a  reversion.  And  hence  it  is  said  that  tenant  in  fee 
tail  is  by  virtue  of  the  statute  Be  JDonie.  2  Black- 
stone, Comm.  110. 

CONDITIONAL   LIMITATION.      A 

condition  followed  by  a  limitation  ever  to  a 
third  person  in  case  the  condition  be  not  ful- 
filled or  there  be  a  breach  of  it. 

A  condition  determines  an  estate  after  breach, 
upon  entry  or  claim  by  the  proper  pereon;  a  limit- 
ation marks  the  period  which  determines  an  estate 
without  any  act  on  the  part  of  him  who  has  the 
next  expectant  interest.  A  conditional  limitation 
is,  therefore,  of  a  mixed  nature,  partaking  of  that  of 
a  condition  and  a  limitation.  Bigelow,  J.,  3  Gray, 
M.nss.  143.  The  limitation  over  need  not  bo  to  a 
stranger.  2  Blackstone,  Comm.  155;  11  Mete.  Mass. 
102;  Watkins,  Conv.  204. 

Consult  Condition  ;  Limitation  ;  1  Wash- 
burn, Real  Prop.  459;  4  Kent,  Comm.  122, 
127 ;  1  Preston,  Est.  ^?  40,  41,  93. 

CONDITIONAL  STIPtTLATION.  A 
stipulation  on  condition. 

CONDITIONS  or  SALE.  The  terms 
upon  which  the  vendor  of  property  by  auction 
proposes  to  sell  it. 

The  instrument  containing  these  terms, 
when  reduced  to  writing  or  printing. 

It  is  always  prudent  and  advisable  that  the 
conditions  of  sale  should  be  printed  and  ex- 
posed in  the  auction-room:  when  so  done,  they 
are  binding  on  both  parties,  and  nothing  that 
is  .sat'd  at  the  time  of  sale,  to  add  to  or  vary 
such  printed  conditions,  will.be  of  any  avail. 
1 II.  Blackst.  289 ;  12  East,  6  ;  6  Ves.  Ch.  330; 
15  id.  521 ;  2  Munf.  Va.  119 ;  1  Des.  Ch.  So.  C. 
573  ;  2t(i.  320;  11  Johns.  N.  Y.  555 ;  3  Campb. 
285.  See  forms  of  conditions  of  sale,  in  Bab- 
ington,  Auot.  233-243 ;  Sugden,  Vend.  Appx. 
no.  4. 

CONDONACION.  In  Spanish  Law. 
The  remission  of  a  debt,  either  expressly  or 
tacitly. 

CONDONATION.  The  conditional  for- 
giveness or  remission,  by  a  husband  or  wife, 
of  a  matrimonial  offence  which  the  other  has 
committed. 

3.  While  the  condition  remains  unbroken, 
condonation,  on  whatever  motive  it  proceeded, 
is  an  absolute  bar  to  the  remedy  for  the  par- 
ticular injury  condoned.  Bishop,  Marr.  & 
D.  i  354. 

The  doctrine  of  condonation  is  chiefly, 
though  not  exclusively,  applicable  to  the 
offence  of  aduHery.  It  may  be  either  ex- 
press, i.e.  signified  by  words  or  writing,  or 
implied  from  the  conduct  of  the  parties.  The 
latter,  however,  is  much  the  more  common; 
and  it  is  in  regard  to  that  that  the  chief  legal 
difficulty  has  arisen.  The  only  general  rule 
is,  that  any  cohabitation  with  the  guilty 
party,  after  the  commission  of  the  offence, 
and  with  the  knowledge  or  belief  on  the  part 
of  the  injured  party  of  its  commission,  will 
amount  to  conclusive  evidence  of  condona- 
tion. The  construction,  however,  is  more 
strict  when  the  wife  than  when  the  husband 
is  the  delinquent  party.  Bishop,  Marr.  &  D. 
§5  355-371. 

3.  Every  implied  condonation  Is  upon  the 
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implied  condition  that  the  pai-ty  forgiven  will 
abstain  from  the  commission  of  the  like  offence 
thereafter,  and  also  treat  the  forgiving  party, 
in  all  respects,  with  conjugal  kindness.  Such, 
at  least,  is  the  betteropinion ;  though  the  latter 
branch  of  the  proposition  has  given  rise  to 
much  discussion.  It  is  not  necessary,  there- 
fore, that  the  subsequent  injury  be  of  the 
same  kind,  or  proved  with  the  same  clear- 
ness, or  sufficient '  of  itself,  when  proved, 
to  warrant  a  divorce  or  separation.  Accord- 
ingly, it  seems  that  a  course  of  unkind  and 
cruel  treatment  will  revive  condoned  adul- 
tery, though  the  latter  be  a  ground  of  divorce 
a  vinculo  matrimonii,  while  the  latter  will,  at 
most,  only  authorize  a  separation  from  bed 
and  board.  1  Edw.  Ch.  N.  Y.  439;  4  Paige, 
Ch.  N.  Y.  460 ;  14  Wend.  N.  Y.  637 :  Bishop, 
Marr.  &  D.  ?J  371  a-380  a. 

CONDUCTIO  (Lat.).  A  hiring ;  a  bail- 
ment for  hire. 

It  is  the  correlative  of  loeatio,  a,  letting  for  hire. 
Cundacti  actio,  in  the  civil  law,  is  an  action  which 
the  hirer  of  a  thing  or  his  heir  had  against  the 
latter  or  his  heir  to  he  allowed  to  use  the  thing 
hired.  Condiicere,  to  hire  a  thing.  Cortductorj  a 
hirer,  a  carrier;  one  who  undertakes  to  perform 
lahor  on  another's  property  for  a  specified  sum. 
CondncUis,  the  thing  hired.  Calvinus,  Lex.;  Du- 
Cange;  2  Kent,  Comm.  686. 

CONE  AND  KEY.  A  woman  at  four- 
teen or  fifteen  years  of  age  may  take  charge 
of  her  house  and  receive  cone  and  key  (that 
is,  keep  the  accounts  and  keys).  Oowel. 
Said  by  Lord  Coke  to  be  cover  and  Ic^ye, 
meaning  that  at  that  age  a  woman  knew  what 
in  her  house  should  be  kept  under  lock  and 
key.     Coke,  2d  Inst.  203. 

CONFECTIO  (Lat.  from  con^cere).  The 
making  and  completion  of  a  written  instru- 
ment.    5  Coke,  1. 

CONFEDERACY.    In  Criminal  Law. 

An  agreement  between  two  or  more  persons 
to  do  an  unlawful  act  or  an  act  which, 
though  not  unlawful  in  itself,  becomes  so  by 
the  confederacy.  The  technical  term  usually 
employed  to  signify  this  offence  is  conspiracy. 

In  Equity  Pleading.  An  improper  com- 
bination alleged  to  have  been  entered  into 
between  the  defendants  to  a  bill  in  equity. 

A  general  charge  of  confederacy  is  made  a 
part  of  a  bill  in  chancery,  and  is  the  fourth 
part,  in  order,  of  the  bill ;  but  it  has  become 
merely  formal,  except  in  cases  where  the 
complainant  intends  to  show  that  such  a  com- 
bination actually  exists  or  existed,  in  which 
case  a  special  charge  of  such  confederacy 
must  be  made.  Story,  Eq.  Plead,  ^l  29,  30; 
Mitford,  Eq.  Plead.  Jeremy  ed.  41 ;  Cooper, 
Eq.  Plead.  9. 

In  International  Law.  An  agreement 
between  two  or  more  states  or  nations,  by 
which  they  unite  for  their  mutual  protection 
and  good.  This  term  is  applied  to  such  an 
agreement  made  between  two  independent 
nations;  but  it  is  also  used  to  signify  the 
union  of  different  states  of  the  same  nation : 
as,  the  confederacy  of  the  states. 

The  original  thirteen  states,  in  1781,  adopted  for 


their  federal  government  the  "Articles  of  confede- 
ration and  perpetual  union  hetween  the  states." 
These  were  completed  on  the  16th  of  Novemher, 
1777,  and,  with  the  exception  of  Maryland,  which, 
however,  afterwards  also  agreed  to  them,  were 
speedily  adopted  by  the  United  States,  and  by 
which  they  were  formed  into  a  federal  body,  and 
went  into  force  on  the  first  day  of  March,  1781,  1 
Story,  Const.  §  226 ;  and  so  remained  until  the 
adoption  of  the  present  constitution,  which  ac- 
quired the  force  of  the  supreme  law  of  the  land  on 
the  fiirst  Wednesday  of  March,  1789.  6  Wheat. 
420. 

CONFEDERATION.  The  name  given 
to  that  form  of  government  which  the  Ameri- 
can colonies  during  the  revolution  devised 
for  their  mutual  safety  and  government. 

CONFERENCE.  In  French  Law.  A 
similarity  between  two  laws  or  two  systems 
of  laws. 

In  International  Law.  Verbal  explanar 
tions  between  the  representatives  of  at  least 
two  nations,  for  the  purpose  of  accelerating 
matters  by  avoiding  the  delays  and  other 
difiBculties  necessarily  attending  written  com- 
munications. 

In  Legislation.  Mutual  consultations  by 
two  committees  appointed,  one  by  each  house 
of  a  legislature,  in  cases  where  the  houses 
cannot  agree  in  their  action. 

CONFESSION.      In    Criminal  Law. 

The  voluntary  declaration  made  by  a  person 
who  has  committed  a  crime  or  misdemeanor, 
to  another,  of  the  agency  or  participation 
which  he  had  in  the  same. 

An  admission  or  acknowledgment  by  a 
prisoner,  when  arraigned  for  an  offence,  that 
he  committed  the  crime  with  which  he  is 
charged. 

Judicial  confessions  are  those  made  before 
a  magistrate  or  in  court  in  the  due  course  of 
legal  proceedings. 

Extra-judicial  confessions  are  those  made 
by  the  party  elsewhere  than  before  a  magis- 
trate or  in  open  court. 

2.  Voluntary  confessions  are  admissible 
in  evidence,  20  Ga.  60 ;  12  La.  Ann.  805 ; 
28  Ala.  N.  s.  9;  3  Ind.  652;  30  Miss.  593; 
but  a  confession  is  not  admissible  in  evi- 
dence where  it  is  obtained  by  temporal  in- 
ducement, by  threats,  promise  or  hope  of 
favor  held  out  to  the  party  in  respect  of  his 
escape  from  the  charge  against  him  by  a 
person  in  authority,  1  Mood.  Cr.  Cas.  465; 
Kuss.  &  R.  Cr.  Cas.  152,  492;  4  Carr.  &  P. 
570;  5  id.  539;  6  id.  146,  353;  7  id.  579;  8 
id.  140,  187;  4  Harr.  Del.  503;  37  N.  II.  175, 
196;  5  Fla.  285;  10  Ind.  106;  10  Gratt.  Va. 
734;  see  18  N.  Y.  9;  29  Penn.  St.  4£9;  or 
where  there  is  reason  to  presume  that  such 
person  appeared  to  the  party  to  sanction  such 
threat  or  inducement,  1  Mood.  Cr.  Cas.  410; 
5  Carr.  &  P.  539;  7  id.  302;  8  id.  140,  733;  2 
Crawf.  &  D.  Cas.  Ir.  347 ;  6  Cox,  Cr.  Cas.  243 ; 
2  Carr._&  K.  225  ;  1  Dev.  No.  C.  259;  but  it 
is  admissible  if  such  inducements  proceed 
from  a  person  not  in  authority  over  the  pri- 
soner, 1  Carr.  &  P.  97,  129;  4  id.  543;  7  id. 
776;  8  id.  734;  Russ.  &  R.  153;  1  Term,  Ir. 
177;  1  Leach,  Cr.  Cas.  291;  2  id.  559;  19 
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Pick.  Mass.  491 ;  1  Gray,  Mass.  461 ;  1  Strobh. 
So.  C.  155;  9  Rich.  So.  C.  428;  14  Gratt.  Va. 
652;  19  Vt.  116;  but  see  5  Jones,  No.  C.432; 
32  Miss.  382;  2  Oliio  St.  583;  or  if  the  in- 
ducement be  spiritual  merely,  1  Mood.  Cr. 
Gas.  197;  Jebb,  Cr.  Cas.  Ir.  15  ;  16  Mass.  101 ; 
8  Ohio  St.  98 ;  and  the  temporal  inducement 
must  have  been  held  out  by  the  person  to 
whom  the  confession  was  made,  Phillipps,  Ev. 
430;  4  Carr.  &  P.  223;  Jebb,  Cr.  Cas.  Ir.  15; 
unless  collusion  be  suspected.  4  Carr.  &  P. 
650. 

3.  A  confession  is  admissible  though 
elicited  by  questions  put  to  a  prisoner  by  a 
constable,  magistrate,  or  other  person,  1 
Mood.  Cr.  Cas.  27,  452,  465;  Jebb,  Cr.  Cas. 
Ir.  15  ;  1  Crawf.  &  D.  Cr.  Cas.  Ir.  115  ;  2  id. 
152;  5  Carr.  &  P.  312;  7  id.  569,  832;  8  id. 
179,  621 ;  14  Ark.  556 ;  19  id.  156 ;  23  Ala. 
N.  s.  28 ;  even  though  the  question  assumes 
the  prisoner's  guilt  or  the  confession  is  ob- 
tained by  trick  or  artifice,  1  Mood.  Cr.  Cas. 
28;  Phillipps,  Ev.  427;  33  Miss.  347;  see  8 
Carr.  &  P.  622 ;  and  although  it  appears  that 
the  prisoner  was  not  warned  that  what  he 
said  would  be  used  against  him.    8  Mod.  89 ; 

1  Carr.  &  P.  261 ;  5  id.  312,  318:  6  id.  179;  7 
id.  487;  9  id.  124. 

4.  A  statement  not  compulsory,  made  by 
a  party  not  at  the  time  a  prisoner  under  a 
criminal  charge,  is  admissible  in  evidence 
against  him,  although  it  is  made  upon  oath, 

2  Mood.  Cr.  Cas.  45 ;  1  Carr.  &  K.  657 ;  2 
Stark.  366;  5  Carr.  &  P.  530;  9  id.  240;  1 
Mood.  &  R.  Cr.  Cas.  297;  7  Ired.  No.  0.  96 ; 
6  Rich.  So.  C.  391;  2  Park.  Cr.  Cas.  N.  Y. 
663;  see  8  Carr.  &  P.  250;  otherwise,  if  the 
answers  are  compulsory.  1  Den.  Cr.  Cas.  236 ; 
4  Campb.  10;  6  Carr.  &  P.  161,  177 ;  15  N.  Y. 
384;  3  Wise.  823 ;  2  Park.  Cr.  Cas.  N.  Y.  663. 
A  confession  may  be  inferred  from  the  con- 
duct and  demeanor  of  a  prisoner  when  a 
statement  is  made  in  his  presence  affecting 
himself,  5  Carr.  &  P.  332;  7  id.  832;  12  Mete. 
Mass.  235 ;  21  Pick.  Mass.515  ;  see 32  Ala. n.  s. 
560 ;  unless  such  statement  is  made  in  the  depo- 
sition of  a  witness  or  examination  of  another 
prisoner  before  a  magistrate.  1  Mood.  Cr.  Cas. 
347  ;  Mood.  &  M.  336  ;  6  Carr.  &  P.  164. 

5.  Where  a  confession  has  been  obtained, 
or  an  inducement  held  out,  under  circum- 
stances which  would  render  a  confession  in- 
admissible, a  confession  subsequently  made 
is  not  admissible  in  evidence;  unless  from 
the  length  of  time  intervening,  from  proper 
warning  of  the  consequences,  or  from  other 
circumstances,  there  is  reason  to  presume 
that  the  hope  or  fear  which  influenced  the 
first  confession  is  dispelled,  2  Lew.  Cr.  Cas. 
123  ;  4  Carr.  &  P.  225  ;  5  id.  318,  535  ;  6  id. 
404 ;  1  Wheel.  Cr.  Gas.  N.  Y.  67  ;  5  Halst.  N. 
J.  163  ;  3  Jones,  No.  C.  443  ;  5  Rich.  So.  C. 
391;  24  Miss.  512;  and  the  motives  proved 
to  have  been  offered  will  be  presumed  to  con- 
tinue, and  to  have  produced  the  confession, 
unless  the  contrary  is  shown  by  clear  evi- 
dence, and  the  confession  will  be  rejected.  1 
Dev.  No.  G.  259  ;  12  Miss.  31 ;  5  Cush.  Mass. 
605 ;  18  Conn.  166 ;  2  Leigh,  Va.  701 ;  32 


Ala.  N.  s.  560;  1  Sneed,  Tenn.  75.  And  see  6 
Carr.  &  P.  404;  5  Jones,  No.  C.  315  ;  12  La. 
Ann.  895. 

Under  such  circumstances,  contemporaneous 
declarations  of  the  party  are  receivable  in 
evidence,  or  not,  according  to  the  attending 
circumstances;  but  any  act  of  the  party, 
though  done  in  consequence  of  such  confes- 
sion, is  admissible  if  it  appears  from  a  fact 
thereby  discovered  that  so  much  of  the  con- 
fession as  immediately  relates  to  it  is  true. 
1  Leach,  Cr.  Cas.  263,  386  ;  9  Carr.  &  P.  364 ; 
1  Mood.  Cr.  Cas.  338  ;  Russ.  cSb  R.  Cr.  Cas. 
151 ;  9  Pick.  Mass.  496 ;  32  Miss.  382 ;  1 
Sneed,  Tenn.  75 ;  7  Rich.  So.  C.  327. 

6.  A  confession  made  before  a  magistrate 
is  admissible  though  made  before  the  evidence 
of  the  witnesses  against  the  party  was  con- 
cluded.    4  Carr.  &  P.  567 ;  5  id.  163. 

Parol  evidence,  precise  and  distinct,  of  a 
statement  made  by  a  prisoner  before  a  magis- 
trate during  his  examination  is  admissible 
though  such  statement  neither  appears  in  the 
written  examination  nor  is  vouched  for  by 
the  magistrate,  Phillipps,  Ev.  447;  2  Russell, 
Crimes,  3d  ed.  876-878;  1  Mood.  Cr.  Cas. 
338 ;  7  Carr.  &  P.  188  ;  but  not  if  it  is  of 
a  character  which  it  was  the  duty  of  the 
magistrate  to  have  noted.  1  Greenleaf,  Ev.  ^ 
227,  n.  Parol  evidence  of  a  confession  before 
a  magistrate  may  be  given  where  the  written 
examination  is  inadmissible  through  inform- 
ality. 1  Lew.  Cr.  Cas.  46  :  4  Carr.  &  P.  550, 
n. ;  5  id.  162 ;  6  id.  183  ;  1  Mood.  &  M.  403  ; 
Busb.  No.  G.  239. 

The  whole  of  what  the  prisoner  said  must 
be  taken  together.  2  Carr.  &  K.  221 ;  2  Ball 
&  B.  297  ;  2  Carr.  &  P.  629 ;  3  id.  603  ;  4  id. 
215,  397  ;  9  Leigh,  Va.  633  ;  2  Dall.  Penn.  86 ; 

5  Miss.  364.  See  3  Park.  Gr.  Cas.  N.  Y.  256 ; 
20  Ala.  N.  s.  107. 

The  prisoner's  confession,  when  the  corpus 
delicti  18  not  otherwise  proved,  is  insufficient 
to  warrant  his  conviction.  1  Hayw.  Tenn. 
455  ;  5  Halst.  N.  J.  163,  185  ;  18  Miss.  229 ; 
17  111.  426 ;  2  Tex.  79.     See,  contra,  Russ. 

6  R.  Gr.  Gas.  481,  509 ;  1  Leach,  Cr.  Gas. 
311 ;  3  Park.  Gr.  Gas.  N.  Y.  401 ;  11  Ga.  225. 
Consult  Greenleaf ;  Phillipps  on  Evidence: 
Joy  on  Confessions;  and  Heard's  note  in  1 
Bennett  &  Heard's  Lead.  Grim.  Cases,  112, 
which  note  is  the  basis  of  this  article. 

CONFESSION  AND  AVOIDANCE. 
In  Pleading.  The  admission  in  a  pleading 
of  the  truth  of  the  facts  as  stated  in  the  plead- 
ing to  which  it  is  an  answer,  and  the  allega- 
tion of  new  and  related  matter  of  fact  which 
destroys  the  legal  effect  of  the  facts  so  ad- 
mitted. The  plea  and  any  of  the  subsequent 
pleadings  may  be  by  way  of  confession  and 
avoidance,  or,  which  is  the  same  thing,  in  con- 
fession and  avoidance.  Pleadings  in  confession 
and  avoidance  must  give  color.  See  Color  :  1 
East,  212.  They  must  admit  the  material 
facts  of  the  opponent's  pleading,  either  ex- 
pressly in  terms,  Dy.  171  b,  or  in  effect. 
They  must  conclude  with  a  verification.  ] 
Saund.  103,  n.  For  the  form  of  statement, 
see  Stephen,  Plead.  72,  79. 
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Pleas  in  confession  and  avoidance  are 
either  in  justification  and  excuse,  which  go 
to  show  that  the  plaintiff  never  had  any  right 
of  action,  as,  for  example,  son  assault  de- 
mesne, or  in  discharge,  wliich  go  to  show  that 
his  right  has  been  released  by  some  matter 
subsequent. 

See,  generally,  1  Chitty,  Plead.  540;  2  id. 
644  i  Coke,  Litt.  282  b;  Archbold,  Civ.  Plead. 
215  ;  Dane,  Abr.  Index ;  3  Bouvier,  Inst.  nu. 
2921,  2931. 

CONFESSOR.  A  priest  of  some  Chris- 
tian sect,  wlio  receives  an  accojint  of  the  sins 
of  his  people  and  undei-takes  to  give  them 
absolution  of  their  sins.  The  common  law 
does  not  recognize  any  such  relation,  at  least 
so  as  to  exempt  or  prevent  the  confessor  from 
disclosing;  such  communications  as  are  made 
t(i  him  in  this  capacity,  when  he  is  called 
upon  as  a  witness  m  a  court  of  justice. 

CONFIDENTIAL  COMMUNICA- 
TIONS. Those  statements  with  regard  to 
any  legal  transaction  made  by  one  person  to 
another  during  the  continuance  of  some  rela- 
tion between  them  which  calls  for  or  war- 
rants such  communications. 

2.  At  law,  certain  classes  of  such  com- 
munications are  held  not  to  be  proper  sub- 
jects of  inquiry  in  courts  of  justice,  and  the 
persons  receiving  them  are  excluded  from 
disclosing  them  when  called  upon  as  wit- 
nesses, upon  grounds  of  public  policy. 

Of  this  character  are  all  communications 
made  between  a  husband  and  his  lawful 
wife  in  all  cases  in  which  the  interests  of  the 
other  party  are  involved.  BuUer,  Nisi  P. 
218;  13  Pet.  223;  10  Pick.  Mass.  57;  15  Me. 
104;  2  Leigh,  Va.  142;  6  Binn.  Penn.  488  ; 
6  Harr.  &  J.  Md.  153 ;  7  Exch.  609  ;  4  Term, 
678:  5  Esp.  107  ;  3  Dnugl.  422;  13  Ves.  Ch. 
144.  S3e  10  Meto.  Mass.  287 ;  3  Day,  Conn. 
37 ;  4  Vt.  116  ;  1  Dougl.  Mich.  48  ;  2  Ashm. 
Penn.  31;  3  Harr.  N.  J.  88 ;  8  Carr.  &  P. 
284.  Nor  does  it  make  any  difference  which 
party  is  called  upon  as  a  witness,  Ry.  &  M. 
352;  or  when  the  relation  commenced,  3  Carr. 

6  P.  558;  or  whether  it  has  terminated.  13 
Pet.  209;  3  Dev.  &  B.  No.  0.  110;  1  Barb. 
N.  Y.  392  :  6  East,  192 ;  1  Ry.  &.  M.  198  ;  1 
Carr.  &  P.  304.   And  see  13  Pick.  Mass.  445  ; 

7  Vt.  506 ;  4  Penn.  St.  364 ;  5  Ala.  n.  s.  224 ; 
1  B.  Monr.  Ky.  224. 

3>  The  confidential  counsellor,  solicitor,  or 
attorney  of  any  party  cannot  be  compelled 
to  disclose  papers  delivered  or  communica- 
tions made  to  him,  or  letters  or  entries  made 
by  him,  in  that  capacity,  1  Mylne  &  K.  101 
4  Barnew.  &  Ad.  876  ;  2  Mees.  &  W.  Exch, 
100;  4  Term,  753;  6  Carr.  &  P.  728;  2  Cow 
N.  Y.  195;  7  Johns.  Ch.  N.  Y.  25;  14  Johns, 
N.  Y.  391 ;  8  Mass.  370  ;  12  Pick.  Mass.  89 
16  Me.  329;  23  Mo.  474;  11  Wheat.  295  | 
nor  will  he  be  permitted  to  make  such  com- 
munications against  the  will  of  his  client.  1 
Mylne  &  K.  102 ;  4  Term,  756,  759;  12  J.  B. 
.Moore,  520;  2  Atk.  Ch.  524;  3  Baib.  Ch.  N. 
Y.  528;  8  Mass.  370.  The  privilege  extends 
tc  all  matters  made  the  subject  of  profes- 


sional intercourse,  without  regard  to  the  pen- 
dency of  legal  proceedings,  9  Beav.  Rolls,  16 ; 

11  id.  59 ;  2  Brod.  &  B.  4 ;  3  Bingh.  n.  c.  235 ; 

5  Carr.  &  P.  592 :  6  Madd.  Ch.  47  ;  1  De  Gex 

6  S.  12 ;  3  "Watts;  Penn.  20;  22  Penn.  St.  89; 

12  Pick.  Mass.  89 ;  38  Me.  581 ;  25  Vt.  47  ; 
24  Miss.  134;  but  see  28  Vt.  701,  750;  and 
to  matters  discovered  by  the  counsellor,  etc. 
in  consequence  of  this  relation.  5  Esp.  52. 
See  1  Mylne  &  K.  102;  3  Mylne  &  C.  515; 
Story,  Eq.  Plead.  §  601 ;  13  Ga.  260.  See  29 
Ala.  N.  s.  254;  21  Ga.  301. 

Interpreters,  4  Term,  756 ;  3  Wend.  N.  Y. 
337  ;  4  Munf.  Va.  273  ;  7  Ind.  202;  1  Pet.  C. 
C.  356,  and  agents,  2  Stark.  239  ;  2  Beav. 
Rolls,  173  ;  1  Phill.  Ch.  471,  687,  are  con- 
sidered as  standing  in  the  same  relation  as 
the  attorney.     So  also  is  a  barrister's  clerk, 

2  Carr.'  &  P.  195 :  1  id.  545;  5  id.  177  ;  5 
Mann.  &  G.  271 ;  8  Dowl.  &  R.  726;  12  Pick. 
Mass.  93  ;  3  Wend.  N.  Y.  337  ;  16  N.  Y.  180; 
5  Cal.  450 ;  but  not  a  student  at  law  in  an 
attorney's  office.     7  Cush.  Mass.  576. 

4t.  The  cases  in  which  communications  to 
counsel  have  been  holden  not  to  be  privileged 
may  be  classed  under  the  following  heads : 
When  the  communication  was  made  before 
the  attorney  was  employed  as  such,  1  Ventr. 
197  ;  2  Atk.  Ch.  524;  see  38  Me.  581 ;  after 
the  attorney's  employment  has  ceased,  4 
Term,  431 ;  \2  La.  Ann.  91 ;  when  the  at- 
torney was  consulted  because  he  was  an  at 
torney,  yet  was  not  acting  as  such,  4  Term, 
753;  4  Mich.  414;  14  III.  89  ;  7  Rich.  So.  C. 
459  ;  where  his  character  of  attorney  was 
the  cause  of  his  being  present  at  the  taking 
place  of  a  fact,  but  there  was  nothing  in  the 
circumstances  to  make  it  amount  to  a  com- 
munication, Cowp.  846  ;  2  Ves.  Ch.  189  ;  2 
Curt.  Eccl.  860 ;  29  N.  H.  163  ;  when  the 
matter  communicated  was  not  in  its  nature 
private,  and  could  in  no  sense  be  termed  the 
subject  of  a  confidential  communication,  7 
East,  357;  2  Brod.  &  B.  176;  3  Johns.  Cas. 
N.  Y.  198;  when  the  things  disclosed  had  no 
reference  to  professional  employment,  though 
disclosed  while  the  relation  of  attorney  and 
client  subsisted,  Peake,  77  ;  when  the  at- 
torney made  himself  a  subscribing  witness, 
10  Mod.  40;  2  Curt.  Eccl.  865;  3  Burr.  1687; 
when  he  is  a  party  to  the  transaction,  3  Wise. 
274 ;  Story,  Eq.  Plead.  |  601  ;  when  he  was 
directed  to  plead  the  facts  to  which  he  is 
called  to  testify.     7  Mart.  La.  n.  s.  179. 

5.  The  rule  of  privilege  does  not  extend 
to  confessions  made  to  clergymen,  4  Term, 
753  ;  2  Skinn.  404 ;  15  Mass.  161 ;  though 
the  rule  is  otherwise  by  statute  in  some 
states,  Iowa  Code,  1851,  art.  23,  93  ;  Michi- 
gan Rev.  Stat.  1846,  c.  102,  §  85 ;  Missouri 
Rev.  Stat.  1845,  c.  186,  g  19 ;  2  New  York 
Rev.  Stat.  406,  |  72  ;  13  Wend.  N.  Y.  311 ; 
Wisconsin  Rev.  Stat.  1849,  c.  98,  §  75  ;  nor 
to  physicians,  11  Hargrave,  State  Tr.  243  ; 
20  Howell,  State  Tr.  643 ;  1  Carr.  &  P.  97  ; 

3  id.  518 ;  see  14  Wend.  N.  Y.  637 ;  nor  to 
confidential  friends,  4  Term,  758 ;  1  Caines, 
N.  Y.  157  ;  3  Wise.  456 ;  14  111.  89  ;  clerics, 
3  Campb.  337  ;   1  Carr.  &  P.  337  ;  bankers,  2 
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Carr.  &  P.  325 ;  nor  stewards.  2  Atk.  Ch. 
524;  11  Price,  Bxoh.  455.  Consult  Starkie, 
Ev.  Index ;  1  Greenleaf,  Ev.  J?  237-250,  337- 
342 ;  17  Am.  Jur.  304. 

CONFIRMATIO  (Lat.  confirmare).  The 
conveyance  of  an  estate,  or  the  communica- 
tion of  a  right  that  one  hath  in  or  unto  lands 
or  tenements,  to  another  that  hath  the  posses- 
sion thereof,  or  some  other  estate  therein, 
■whereby  a  voidable  estate  is  made  sure  and 
unavoidable,  or  whereby  a  particular  estate 
is  increased  or  enlarged.  Sheppard,  Touchst. 
311 ;  2  Blaokstone,  Comm.  325. 

Conflrmatio  crescens  tends  and  serves  to 
increase  or  enlarge  a  rightful  estate,  and  so 
to  pass  an  interest. 

Confirmatio  diminuens  tends  or  serves  to 
diminish  and  abridge  the  services  vrhereby 
the  tenant  holds. 

Confirmatio  perficiens  tends  and  serves  to 
confirm  and  make  good  a  -wrongful  and  de- 
feasible estate,  by  adding  the  right  to  the 
possession  or  defeasible  seisin,  or  to  make  a 
conditional  estate  absolute,  by  discharging 
the  condition. 

CONFIRMATIO  CHART  ARUM  (Lat. 
confirmation  of  the  charters).  A  statute  passed 
in  the  25  Edw.  I.,  whereby  the  Great  Charter 
is  declared  to  be  allowed  as  the  common  law ; 
all  judgments  contrary  to  it  are  declared  void ; 
copies  of  it  are  ordered  to  be  sent  to  all  cathe- 
dral-churches and  read  twice  a  year  to  the 
Seoplc  ;  and  sentence  of  excommunication  is 
ircoted  to  be  as  constantly  denounced  against 
all  those  that,  by  word  or  deed  or  counsel,  act 
contrary  thereto  or  in  any  degree  infringe  it. 

1  Blackstone,  Comm.  128. 
CONFIRMATION.  A  contract  by  which 

that  which  was  voidable  is  made  firm  and 
unavoidable. 

A  species  of  conveyance. 

Where  a  party,  acting  for  himself  or  by  a 
previously  authorized  agent,  has  attempted 
to  enter  into  a  contract,  but  has  done  so  in 
an  informal  or  invalid  manner,  he  confirms 
the  act  and  thus  renders  it  valid,  in  which 
case  it  will  take  effect  as  between  the  parties 
from  the  original  making.  See  2  Boavier, 
Inst.  nn.  2067-2069. 

To  make  a  valid  confirmation,  the  party 
must  be  apprized  of  his  rights;  and  where 
there  has  been  a  fraud  in  the  transaction  he 
must  be  aware  of  it  and  intend  to  confirm 
his  contract.     See  1  Ball  &  B.  Ch.  Ir.  353 ; 

2  Schoales  &  L.  486 ;  12  Ves.  Ch.  373  ;  1  id. 
215  ;  1  Atk.  Ch.  301 ;  8  Watts,  Penn.  280. 

A  confirmation  does  not  strengthen  a  void 
estate.  For  confirmation  may  make  a  void- 
able or  defeasible  estate  good,  but  cannot 
operate  on  an  estate  void  in  law.  Coke,  Litt. 
295.  The  canon  law  agrees  with  this  rule; 
and  hence  the  maxim,  qui  confirmat  nihil  dat. 
Toullier,  Dr.  Civ.  Fr.  1.  3,  t.  3,  o.  6,  n.  476. 
SeeViner,  Abr.  ;Comyns,Dig. ;  Ayliffe,  Pand. 
*386 ;  1  Chitty,  Pract.  315 ;  3  Gill  &  J.  Md. 
290;  3  Yerg.  Tenn.  405  ;  1  111.  236;  9  Coke, 
142  a;  2  Bouvier,  Inst.  nn.  2067-69 ;  Ratifi- 
cation. 


CONFIRMEE.  He  to  whom  a  confirma- 
tion is  made. 

CONFIRMOR.  He  who  makes  a  con- 
firmation to  another. 

CONFISCARE.     To  confiscate. 

CONFISCATE.  To  appropriate  to  the 
use  of  the  state. 

Especially  used  of  the  goods  and  property  of 
alien  enemies  found  in  a  state  in  time  of  war.  1 
Kent,  52  et  aeq.  '  Bona  conjiscata  and  furisfaata  are 
said  to  be  the  same  (1  Blackstone^  Comm.  299),  and 
the  result  to  the  individual  is  the  same  whether  the 
property  be  forfeited  or  confiscated;  but,  as  distin- 
guished, an  individual  forfeits  a  state,  confiscates 
goods  or  other  property.  U!^ed  also  as  an  adjec- 
tive,— forfeited.     1  Blackstone,  Comm.  299. 

2.  It  is  a  general  rule  that  the  property  of 
the  subjects  of  an  enemy  found  in  the  country 
may  be  appropriated  by  the  government  with- 
out notice,  unless  there  be  a  treaty  to  the  con- 
trary. 1  Gall.  C.  C.  563 ;  3  Ball.  Penn.  199. 
It  has  been  frequently  provided  by  treaty 
that  foreign  subjects  should  be  permitted  to 
remain  and  continue  their  business,  notwith-  . 
standing  a  rupture  between  the  governments, 
so  long  as  they  conducted  themselves  inno- 
cently ;  and  when  there  was  no  such  treaty, 
such  a  liberal  permission  has  been  announced 
in  the  very  declaration  of  war.  Vattel,  1.  3, 
c.  4,  \  63.  Sir  Michael  Foster  (Discourses 
on  High  Treason,  pp.  185,  6)  mentions  several 
instances  of  such  declarations  by  the  king  of 
Great  Britain ;  and  he  says  that  alien  ene- 
mies were  thereby  enabled  to  acquire  personal 
chattels  and  to  maintain  actions  for  the  re- 
covery of  their  personal  rights  in  as  full  a 
manner  as  alien  friends.    1  Kent,  Comm.  57. 

3.  In  the  United  States,  the  broad  prin- 
ciple has  been  assumed  "  that  war  gives  to 
the  sovereign  full  right  to  take  the  persons 
and  confiscate  the  property  of  the  enemy, 
wherever  found.  The  mitigations  of  this 
rigid  rule  which  the  policy  of  modern  times 
has  introduced  into  practice  will  more  or  less 
affect  the  exercise  of  this  right,  but  cannot 
impair  the  right  itself."  8  Cranoh,  122. 
Commercial  nations  have  always  considerable 
property  in  the  possession  of  their  neighbors ; 
and  when  war  breaks  out,  the  question  what 
shall  be  done  with  enemies'  property  found  in 
the  country  is  one  rather  of  policy  than  of 
law,  and  is  properly  addressed  to  the  con- 
sideration of  the  legislature,  and  not  to  courts 
of  law.  The  strict  right  of  confiscation  ex- 
ists in  congress ;  and  without  a  legislative 
act  authorizing  the  confiscation  of  enemies' 
property,  it  cannot  be  condemned.  8  Cranch, 
128,  129. 

4.  The  claim  of  a  right  to  confiscate  debts 
contracted  by  individuals  in  time  of  peace, 
and  which  remain  due  to  subjects  of  the 
enemy  in  time  of  war,  rests  very  much  upon 
the  same  principles  as  that  concerning  the 
enemy's  tangible  property  found  in  the 
country  at  the  commencement  of  the  war. 
But  it  is  the  universal  practice  to  forbear  to 
seize  and  confiscate  debts  and  credits.  1  Kent, 
Comm.  64,  65.  See  4  Cranch,  415 ;  6  id.  286 ; 
T.  U.  P.  Charlt.  Ga.  140 ;  2  Harr.  &  J.  Md. 
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101,  112,  286,  471 ;  7  Conn.  428  ;  1  Day,  Conn. 
4 ;  Kirb.  Conn.  228,  291 ;  2  Tayl.  No.  C.  115; 
Cam.  &  N.  No.  C.  77,  492. 

See,  generally,  Chitty,  Law  of  Nations,  c. 
3  ;  Marten,  Law  of  Nat.  lib.  8,  c.  3,  s.  9 ; 
Burlamaqui,  Pol.  Law,  part  4,  o.  7  ;  Vattel, 
liv.  3,  c.  4,  i  63. 

CONFLICT  OP  LA"WS.  A  contrariety 
or  opposition  in  the  laws  of  states  in  those 
cases  where,  from  their  relations  to  each 
other  or  to  the  subject-matter  in  dispute,  the 
rights  of  the  parties  are  liable  to  be  affected 
by  the  laws  or  both  jurisdictions. 

As  a  term  of  art,  it  also  includes  the  deciding 
which  law  is  in  such  cases  to  have  superiority.  It 
also  includes  many  cases  where  there  is  no  opposi- 
tion between  two  systems  of  law,  but  where  the 
question  is  how  much  force  may  be  allowed  to  a 
foreign  law  with  reference  to  which  an  act  has  been 
done,  either  directly  or  by  legal  implication,  in  the 
absence  of  any  domestic  law  exclusively  applicable 
to  the  case. 

An  opposition  or  inconsistency  of  domestic 
laws  upon  the  same  subject. 

2.  Among  the  leading  canons  on  the  sub- 
ject are  these:  the  laws  of  every  state  affect 
and  bind  directly  all  property,  real  or  per- 
sonal, situated  within  its  territory,  all  con- 
tracts made  and  acts  done  and  all  persons 
resident  within  its  jurisdiction,  and  are 
supreme  within  its  own  limits  by  virtue  of 
its  sovereignty.  Ambassadors  and  other 
public  ministers  while  in' the  state  to  which 
they  are  sent,  and  members  of  an  army 
marching  through  or  stationed  in  a  friendly 
state,  are  not  subject  to  this  rule.  4  Barb. 
N.  Y.  522. 

3.  Possessing  exclusive  authority,  with  the 
above  qualification,  a  state  may  regulate  the 
manner  and  circumstances  under  which  pro- 
perty, whether  real  or  personal,  in  possession 
or  in  action,  within  it,  shall  be  held,  trans- 
mitted, or  transferred,  by  sale,  barter,  or  be- 
quest, or  recovered  or  enforced ;  the  condition, 
capacity,  and  state  of  all  persons  within  it ; 
the  validity  of  contracts  and  other  acts  done 
there ;  the  resulting  rights  and  duties  grow- 
ing out  of  these  contracts  and  acts ;  and  the 
rcnedies  and  modes  of  administering  justice 
in  all  cases.  Story,  Confl.  of  Laws,  ^  18 : 
Vattel,  b.  2,  c.  7,  U  84,  85 ;  Wheaton,  Int'. 
Law,  pt.  1,  0.  2,  I  5. 

4.  AVhatever  force  and  obligation  the  laws 
of  one  country  have  in  another  depends  upon 
the  laws  and  municipal  regulations  of  the 
latter  ;  that  is  to  say,  upon  its  own  proper 
jurisprudence  and  polity,  and  upon  its  own 
express  or  tacit  consent.  Huberus,  lib.  1,  t. 
3,  i  2.  When  a  statute  or  the  unwritten  or 
common  law  of  the  country  forbids  the  recog- 
nition of  the  foreign  law,  the  latter  is  of  no 
force  whatever.  When  both  are  silent,  then 
the  question  arises,  which  of  the  conflicting 
laws  is  to  have  effect. 

5.  Generally,  force  and  effect  will  be  given 
by  any  state  to  foreign  laws  in  cases  where 
from  the  transactions  of  the  parties  they  are 
applicable,  unless  they  affect  injuriously  her 


own  citizens,  violate  her  express  enactments, 
or  are  contra  bonos  mores. 

6.  Beal  Estate.  In  general,  the  mode  of 
conveying,  incumbering,  transmitting,  de- 
vising, and  controlling  real  estate  is  governed 
by  the  law  of  the  place  of  situation  of  the 
property.     See  Lex  Bei  Sit^. 

Perhaps  an  exception  may  exist  in  the  case 
of  mortgages.  23  Miss.  175 ;  3  McLean,  C.  C. 
397.  But  the  point  cannot  be  considered  as 
settled.  1  Washburn,  Eeal  Prop.  524 ;  Story, 
Confl.  Laws,  \  363 ;  Westlake,  Priv.  Int.  Law, 
75. 

T.  Personal  Property.  For  the  general 
rules  as  to  the  disposition  of  personal  pro- 
perty, see  DoMiciL,  iO-14.  Bills  of  exchange 
and  promissory  notes  are  to  be  governed,  as  to 
validity  and  interpretation,  by  the  law  of  the 
place  of  making,  as  are  other  contracts.  The 
residexice  of  the  drawee  of  a  bill  of  exchange, 
and  the  place  of  making  a  promissory  note, 
where  no  other  place  of  payment  is  specified, 
is  the  locus  contractus,  10  Barnew.  &  C.  21 ; 
1  Woodb.  &  M.  C.  C.  381 ;  4  Carr.  &  P.  35  ;  4 
Mich.  450  ;  6  McLean,  C.  C.  622  ;  9  Cush. 
Mass.  46  ;  26  Vt.  698  ;  11  Gratt.  Va.  477  :  3 
Gill,  Md.  430  ;  18  Conn.  138 ;  6  Ind.  107  j 
see  11  Tex.  54 ;  17  Miss.  220  ;  where  the 
place  of  address  is  said  to  be  the  place  of 
making.  As  between  the  drawee  and  drawer 
and  other  parties  (but  not  as  between  an  in- 
dorser  and  indorsee,  19  N.  Y.  436  ;  but  see 
14  Vt.  33),  each  indorsement  is  considered 
a  new  contract.  14  B.  Monr.  Ky.  556;  5 
Sandf.  N.  Y.  330  ;  2  Ga.  158  ;  3  McLean,  C. 
C.  397.     See  Lex  Loci,  22, 

The  place  of  payment  is,  however,  to  be 
considered  as  the  place  of  making.  30  Miss. 
59  ;  7  Ohio  St.  134  ;  4  Mich.  450;  5  McLean, 
C.  C.  448;  13  N.  Y.  290;  25  Barb.  N.  Y.  383  ■ 

5  Sandf.  N.  Y.  326  ;  3  Gill,  Md.  430  ;  8  «' 
Monr.  Ky.  306;  14  Ark.  189:  17  Miss.  220  • 
13  Gray,  Mass.  597.    But  see  4  N.  J.  319. 

The  better  rule  as  to  the  rate  of  interest  to 
be  allowed  on  bills  of  exchange  and  promis- 
sory notes,  where  no  place  of  payment  is 
specified  and  no  rate  of  interest  mentioned, 
seems  to  be  the  interest  of  the  lex  loci.  6 
Johns.  N.  Y.  183 ;  5  Clark  &  F.  Hon.  L.  1,  12; 

6  Cranch,  221 ;  3  Wheat.  101 ;  1  Dall.  191 : 
12  La.  Ann.  815.  And  see  9  Gratt.  Va.  31; 
24  Miss.  463  ;  24  Mo.  65  ;  1  Parsons,  Contr. 
238.  The  damages  recoverable  on  a  bill  of 
exchange  not  paid  are  those  of  the  place 
where  the  plaintiff  is  entitled  to  reimburse- 
ment. In  the  United  States,  these  are  gene- 
rally fixed  by  statute.  4  Johns.  N.  Y.  119  ; 
6  Mass.  157  ;  2  Wash.  C.  C.  167  ;  3  Sumn. 
C.  C.  523. 

Where  a  place  of  payment  is  specified,  the 
interest  of  that  place  must  be  allowed.  14  Vt 
33;  22  Barb.  N.  Y.  115;  contra,  21  Ga.  135. 

It  seems  to  be  undecided  whether  a  rate  of 
interest  which  is  legal  by  the  lex  loci,  but 
higher  than  that  allowed  at  the  place  of  pay- 
ment, may  be  reserved  where  a  place  of  pay- 
ment is  specified.  That  it  may,  1  Parsons, 
Contr.  96,  n. ;  20  Mart.  La.  1.  That  it  may 
not,  Story,  Confl.  Laws,  §  298. 
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8.  Chattel  mortgages,  valid  and  du.'j  regis- 
tered under  the  laws  of  the  state  in  which 
the  property  is  situated  at  the  time  of  the 
mortgage,  will  be  held  valid  in  another  state 
to  which  the  property  is  removed,  although 
the  regulations  there  are  different.  37  N.  H. 
86 ;  7  Ohio  St.  134;  12  Barb.  N.  Y.  631 ;  8 
Humphr.  Tenn.  542. 

The  registration  of  chattel  mortgages  and 
transfer  of  government  and  local  stocks  are 
frequently  made  subjects  of  positive  law, 
which  then  suspends  the  law  of  the  domicil. 

As  to  whether  such  mortgages  will  be  re- 
spected in  preference  to  claims  of  citizens  of 
the  state  into  which  the  property  is  removed, 
that  it  will,  30  Vt.  42,  overruling  23  Vt. 
279;  7  Ohio  St.  134;  12  Barb.  N.  Y.  631;  8 
Humphr.  Tenn.  542. 

Questions  of  priority  of  liens  and  other 
claims  are,  in  general,  to  be  determined  by 
the  lex  rei  sitce  even  in  regard  to  personal 
property.  5  Cranch,  289;  4Binn.  Penn.  353; 
14  Mart.  La.  93;  2  Harr.  &  J.  Md.  193,  224; 
3  Pick.  Mass.  128;  3  Rawle,  Ponn.  312;  13 
Pet.  312;  IT  Ga.  491;  4  Rich.  So.  C.  561,  13 
Ark.  543  ;  3  Barb.  N.  Y.  89. 

The  existence  of  the  lien  will  depend  on 
the  lex  loci.  Story,  Oonfl.  Laws,  ^  322  6  ;  5 
Cranch,  289. 

9.  Marriage  comes  under  the  general  rule 
in  regard  to  contracts,  with  some  exceptions. 
See  Lex  Loci,  26-32. 

The  scope  of  a  marriage  settlement  made 
abroad  is  to  be  determined  by  the  lex  loci 
contractus,  1  Brown,  Pari.  Cas.  129 ;  2  Mylne 
&  K.  513 ;  where  not  repugnant  to  the  lex  rei 
Slice.  31  Eng.  L.  &  Eq.  443;  4  Bosw.  N.  Y. 
266. 

When  the  contract  for  marriage  is  to  be  ex- 
ecuted elsewhere,  the  place  of  execution  be- 
comes the  locus  contractus.  23  Eng.  L.  &  Eq. 
288. 

Movables  in  general.  Personal  property  fol- 
lows the  owner;  and  hence  its  disposition  and 
transfer  are  to  be  determined  by  the  law  of 
his  domicil.  4  Kent,  Comm.  428.  See  Domi- 
cil, 13,  13,  14. 

pakticular  personal  relations. 

10.  Executors  and  admimsirators  have  no 
power  to  sue  or  be  sued  by  virtue  of  a  foreign 
appointment  as  such.  Westlake,  Priv.  Int. 
Law,  279;  1  Greenleaf,  Ev.  §  544;  2  Jones, 
Eq.  No.  C.  276;  10  Rich.  So.  C.  393.  It 
seems  to  be  otherwise  where  a  foreign  execu- 
tor has  brought  assets  into  the  state,  18  B. 
Monr.  Ky.  582 ;  1  Bradf.  Surr.  N.  Y.  241 : 
and  see  16  Ark.  28 ;  and  is  otherwise  by 
statute  in  Ohio.    5  McLean,  C.  C.  4. 

In  the  United  States,  however,  payment  to 
such  executor  will  be  a  discharge,  it  seems,  7 
Johns.  Ch.  N.  Y.  49 ;  18  How.  104 ;  contra, 
S  Sneed,  Tenn.  55 ;  otherwise  in  England. 
Dy.  305;  3  Kebl.  163;  1  Mann.  &  G.  159; 
3  Q.  B.  493.  But  see  Westlake,  Priv.  Int. 
Law,  272. 

And  an  executor  who  has  so  changed  his 
situation  towards  the  action  as  to  render  it 
his  own  may  sue  in  a  foreign  court.  West- 
VoL.  I.— 21 


lake,  Priv.  Int.  Law,  286 ;  1  Hare,  Ch.  84;  4 
Beav.  Rolls,  506. 

Administration  must  be  taken  out  in  the 
siivs  (place  of  situation)  of  the  property.  12 
Wheat.  109;  20  Johns.  N.  Y.  229;  1  Mas. 
C.  C.  381;  1  Bradf.  Surr.  N.  Y.  69. 

But,  in  general,  administration  is  granted 
as  of  course  to  the  executor  or  administra- 
tor entitled  under  the  lex  domicilii.  In  such 
cases  the  probate  granted  in  the  place  of  do- 
micil is  the  principal,  that  in  the  situs  is 
ancillary.  3  Bradf.  Burr.  N.  Y.  233 ;  21  Conn. 
577.  There  is  no  legal  privity  between  them. 
35  N.  H.  484. 

11.  All  property  of  the  decedent  which  is 
in  the  jurisdiction  of  the  court  granting  prin- 
cipal or  ancillary  administration,  or  which 
comes  into  it  if  not  already  taken  possession 
of  under  a  grant  of  administration,  comes 
under  its  operation.     3  Paige,  Ch.  N.  Y.  459. 

Ships  and  cargoes  and  the  proceeds  thereof 
complete  their  voyages  and  return  to  the 
home  port.     Story,  Confl.  Laws,  |  520. 

The  property  in  each  jurisdiction  is  held 
liable  for  debts  due  in  that  jurisdiction,  and 
the  surplus  is  to  be  remitted  to  the  principal 
administrator  for  distribution  under  the  lex 
domicilii.  8  Clark  &  F.  Hou.  L.  1;  24 
Beav.  Rolls,  100;  3  Pick.  Mass.  145;  3  Bradf. 
Surr.  N.  Y.  233 ;  21  Conn.  577.   See  Domicil. 

In  case  of  insolvency,  it  is  said  the  assets 
would  be  retained  for  an  equitable  distribution 
among  the  creditors  here  of  an  amount  pro- 
portioned to  the  whole  amount  of  assets  and 
claims.     3  Pick.  Mass.  147. 

Each  administrator  must  give  priority  to 
claims  according  to  the  law  of  his  jurisdic- 
tion. Story,  Confi.  Laws,  §524;  5  Pet.  518; 
20  Johns.  N.  Y.  265. 

But  a  transmission  of  effects  or  their  pro- 
ceeds to  another  jurisdiction  does  not  devest 
a  creditor's  precedence.  7  Law  Journ.  Ch. 
135  ;  Westlake,  Priv.  Int.  Law,  293. 

12.  Guardians  have  no  power  over  the  pro- 
perty, whether  real  or  personal,  of  theirwards, 
by  virtue  of  a  foreign  appointment.  4  Cow. 
N.  Y.  52;  1  Johns.  Ch.  N.  Y.  153;  Story, 
Confl.  Laws,  §  504.  As  to  the  relations  of 
foreign  and  domestic  guardians,  see  14  B. 
Monr.  Ky.  544. 

As  to  the  power  of  a  guardian  over  the  do- 
micil of  his  ward,  see  Domicil,  6,  9. 

Heceivers  in  equity  have  no  extra-territo- 
rial powers  by  virtue  of  their  appointment,  17 
How.  322 ;  and  the  comity  of  states  and  tri- 
bunals will,  it  is  said,  hardly  help  a  receiver. 
3  Wend.  N.  Y.  538 ;  3  Fla.  93. 

An  appointment  of  a  receiver  does  not  vest 
funds  in  a  foreign  jurisdiction.  17  How  322 
See  2  Paige,  Ch.  N.  Y.  615. 

Sureties  come  under  the  general  rules,  and 
their  contracts  are  governed  by  the  lex  loci; 
but  in  case  of  government  bonds  the  seat  of 
government  is  held  to  be  the  lex  loci.  6  Pet. 
172  ;  7  id.  435  ;  Story,  Confl.  Laws,  ?  290. 

13.  JnnoMENTS  and  Decrees  of  FoREictf 
Courts  relating  to  immovable  property  within 
their  jurisdiction  are  held  binding  every- 
where.   And  the  rule  is  the  same  with  re- 
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eard  to  movables  actually  Tvithin  their  juris- 
diction. Story,  Confl.  Laws,  2  592 ;  1  Green- 
leaf,  Ev.  i  541. 

Thus,  admiralty  proceedings  in  rem  are 
held  conclusive  everywhere  if  the  court  had 
a  rightful  jurisdiction  founded  on  actual  pos- 
session of  the  subject-matter.  4  Cranch,  241, 
293,  433 :  7  id.  423  ;  9  id.  126 ;  4  Johns.  N.  Y. 
34 ;  3  Sumn.  0.  C.  600 ;  1  Stor.  C.  C.  157 ; 
1  Johns.  Cas.  N.  Y.  341 ;  1  Harr.  &  J.  Md. 
142  :  1  Binn.  Penn.  299  ;  3  id.  220  :  6  Mass. 
277  ;  7  id.  275. 

But  such  decree  may  be  avoided  for  matter 
apparently  erroneous  on  the  face  of  the 
record,  7  Term,  523 ;  8  id.  444 ;  1  Caines,  Cas. 
N.  Y.  21 ;  or  if  there  be  an  ambiguity  as  to 
grounds  of  condemnation.  7  Bingh.  495  ;  1 
Greenleaf,  Ev.  §  541,  n.;  14  Cow.  N.  Y.  520, 
n.  3  ;  2  Kent,  Comm.  120. 

Proceedings  under  the  garnishee  process  are 
held  proceedings  in  rem;  and  a  detree  may 
be  pleaded  in  bar  of  an  action  against  the 
trustee  or  garnishee.  1  Greenleaf,  Ev.  J  542 ;  4 
Cow.  N.  Y.  520,  n.  But  the  court  must  have 
rightful  jurisdiction  over  the  res  to  make  the 
judgment  binding;  and  then  it  will  be  effect- 
ual only  as  to  the  res,  unless  the  court  had 
actual  jurisdiction  over  the  person  also.  31 
Me.  314;  7  B.  Monr.  Ky.  376;  9  Mass.  498; 
Story,  Confl.  Laws,  ?  592 :  Greenleaf,  Ev.  | 
542. 

14.  Foreign  judgments  are  admitted  as 
■conclusive  evidence  of  all  matters  directly 
involved  in  the  case  decided,  where  the  same 
question  is  brought  up  incidentally.  1  Green- 
leaf, Ev.  I  547,  and  note;  12  Pick.  Mass.  572; 
7  Best.  Law  Rep.  461. 

It  seems  to  be  the  better  opinion  that  judg- 
ments in  personam  regular  on  their  face, 
wiiich  are  sought  to  be  enforced  in  another 
country,  are  conclusive  evidence,  subject  to  a 
re-examination,  in  the  courts  where  the  new 
action  is  brought,  only  for  irregularity,  fraud, 
or  lack  of  jurisdiction  as  to  the  cause  or 
parties,  1  Greenleaf,  Ev.  ^  546 ;  Westiake, 
Priv.  Int.  Law,  372;  Story,  Confl.  Laws,  | 
607;  2  Swanst.  Ch.  325;  Dougl.  6,  n.;  3  Sim. 
Ch.  458;  6  Q.  B.  288;  16  id.  717;  4  Munf. 
Va.  241 ;  15  N.  H.  227  ;  that  they  are  prima 
facie  evidence  merely.  See  2  H.  Blackst. 
410;  Dougl.  1,  6;  3  Maule  &  S.  20;  9  Mass. 
462 ;  8  id.  273.  _ 

Any  foreign  judgment  may  be  impeached 
for  error  apparent  on  its  face.  21  Barnew.  & 
Ad.  757 ;  1  Greenleaf,  Ev.  i  547,  n. 

15.  Under  the  United  States  constitution, 
"full  force  and  effect"  are  to  be  given  the 
decrees  of  the  courts  of  any  state  in  those  of 
all  other  states. 

This  is  construed  to  mean  that  the  judg- 
ments so  obtained  and  properly  authenticated 
shall  be  conclusive  evidence  of  the  rights  of 
the  parties,  15  N.  H.  227;  9  Mass.  467;  11 
Vt.  425;  22  id.  419;  7  Cranch,  481 ;  3  Wheat. 
234;  15  Johns.  N.  Y.  121 ;  11  How.  165  ;  5 
Gill  &  J.  Md.  500  ;  7  Ohio,  273 ;  9  Serg.  &  R. 
Penn.  252;  4  B.  Monr.  Ky.  136 ;  13111.436;  12 
Ark.  756  ;  but  not  unless  actual  personal  ju- 
risdiction was  obtained.    4  Bradf.  Surr.  N.  Y. 


174 ;  9  Mass.  467 ;  15  Johns.  N.  Y.  121 ;  4 
Conn.  380;  17  id.  500;  6  Pick.  Mass.  240;  4 
Mete.  Mass.  333 ;  3  Gray,  Mass.  508  ;  11  Vt. 
425;  6  111.  536;  17  id.  572;  4  Harr.  DeL 
280 ;  2  Blackf.  Ind.  108  ;  29  Me.  19  ;  3  Ala. 
N.  s.  552 ;  13  Ohio,  209.  And  lack  of  juris- 
diction may  undoubtedly  be  shown  even  to 
contradict  the  record,  13  Gray,  Mass.  597; 
15  Johns.  N.  Y.  121 ;  19  id.  162 ;  3  Binn. 
Penn.  241;  9  Mass.  467;  4  Cow.  N.  Y. 
292;  4  Cranch,  241 ;  1  R.  1.  73  ;  2  Ind.  24; 
15  111.  415  ;  4  Mete.  Mass.  343 ;  but  see  17 
Vt.  302;  4  Harr.  Del.  230;  and  must  be 
shown  affirmatively,  if  the  record  show  ju- 
risdiction on  its  face.  4  Bradf.  Surr.  N.  Y. 
174. 

The  constitution  and  rules  of  comity  apply 
only  to  civil  judgments,  and  not  to  criminal 
decisions.     17  Mass.  515. 

16.  Assignments  and  Transfers. — Volun- 
tary assignments  of  personal  property,  valid 
where  made,  will  transfer  property  every- 
where, 15  N.  Y.  320;  4  N.  J.  162,  270; 
17  Penn.  St.  91  ;  not  as  against  citizens  of 
the  state  of  the  situs  attaching  prior  to  the 
assignees'  obtaining  possession.  13  Mass. 
146;  6  Pick.  Mass.  97;  5  Harr.  Del.  31. 
Otherwise,  by  12  Md.  54;  4  N.  J.  162;  18 
Penn.  St.  331. 

An  involuntary  assignment  by  operation 
of  law  as  under  bankrupt  or  insolvent  laws 
will  not  avail  as  against  attaching  creditors 
in  the  place  of  situation  of  the  property.  20 
Johns.  N.  Y.  229;  5  N.  Y.  320  ;  4  Zabr.  N.  J. 
162,  270;  6  Pick.  Mass.  286,  302;  2  Hayw. 
No.  C.  24 ;  4  M'Cord,  So.  C.  519 ;  5  N.  II.  213 ; 
14  Mart.  La.  93;  6  Binn.  Penn.  353;  5 
Cranch,  289;  5  Me.  245;  1  Harr.  &  McH. 
Md.  236;  19  N.  Y.  207;  32  Miss.  246. 

It  may  be  a  question  whether  the  same 
rule  would  hold  if  the  assignees  had  ob- 
tained possession.  Dougl.  161.  An  assign- 
ment by  operation  of  law  is  good  so  as  to 
vest  property  in  the  assignees  by  comity  of 
nations.  6  Maule  &  S.  126;  1  East,  6;  20 
Johns.  N.  Y.  262;  6  Binn.  Penn.  363;  3 
Mass.  517. 

The  assignment  by  marriage  is  held  valid. 
Story,  Confl.  Laws,  §  423.     See  Domicil. 

XV.  Discharges  by  the  lex  loci  contractus  are 
valid  everywhere.  4  Bosw.  N.  Y.  459 ;  7  Cush. 
Mass.  15 ;  40  Me.  204.  This  rule  is  restricted 
in  the  United  States  by  the  clause  in  the  con- 
stitution forbidding  the  passage  of  any  law 
impairing  the  obligation  of  contracts. 

Under  this  provision,  it  is  held  that  a  state 
insolvent  or  bankrupt  law  may  not  have 
any  extra/-territorial  effects  to  discharge  the 
debtor.  5  How.  307;  7  N.  Y.  500.  See  Lex 
Fori.  It  may,  however,  take  away  the  re- 
medy for  non-performance  of  the  contract  in 
the  locus  contractus,  on  contracts  made  sub- 
sequently. 

Foreign  laws  have,  as  such,  no  extra-terri- 
torial force,  but  have  an  effect  by  comity. 
See  Lex  Loci  Contractus.  Until  the  fact  is 
shown,  they  will  be  assumed  to  be  the  same 
as  those  of  the /orum.  1  Harr.  &  J.  Md.  687. 
See  Lex  Fori. 
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A  person  claiming  title  under  a  foreign 
corporation  is  chargeable  with  knowledge  of 
its  chartered  powers  and  restrictions.  19 
N.  Y.  207. 

18.  Foreign  Laws  must  be  proved  as  mat- 
ters of  facts,  4  Mood.  Pari.  Cas.  21 ;  1  Dowl.  & 
L.  614;  1  Tex.  434;  9  Humphr.  Tenn.  546; 
2Barb.  Ch.  N.  Y.582;  19  Vt.  182;  9  Mo.  3 ; 
written  laws,  by  the  text,  or  a  collection  printed 
by  authority,  or  a  copy  certified  by  a  proper 
officer,  or,  in  their  absence,  perhaps,  by  opinion 
of  experts  as  secondary  evidence.  Story,  Oonfl. 
Laws,  §  641;  1  Greenleaf,  Ev.  J  486;  14 
How.  426;  2  Cranch,  237;  8  Ad.  &  E.  208; 
1  Campb.  65;  6  Wend.  N.  Y.  475;  10  Ala. 
N.  s.  885;  1  Tex.  93;  10  Ark.  516;  but  the 
sanction  of  an  oath  is  said  to  be  required 
in  such  case,  4  Conn.  517 ;  12  id.  384 ;  see  12 
Vt.  390;  Story,  Confl.  Laws,  ?  641 ;  1  Green- 
leaf,  Ev.  5  488,  note ;  unwritteni  by  the 
opinion  of  experts.  11  Clark  &  F.  Hou.  L. 
85;  1  Carr.  &  K.  269;  4  Johns.  Ch.  N.  Y. 
520;  14  Eng.  L.  &  Eq.  549;  1  Wall.  Jr.  C.  C. 
47 ;  4  Cow.  N.  Y.  526.  u. 

CONFRONTATION.  In  Practice. 
The  act  by  which  a  witness  is  brought  into 
the  presence  of  the  accused,  so  that  the  latter 
may  object  to  him,  if  he  can,  and  the  former 
may  know  and  identify  the  accused  and 
maintain  the  truth  in  his  presence.  No  man 
can  be  a  witness  unless  confronted  with  the 
accused,  except  by  consent. 

CONFUSIO  (Lat.  confundere).  In  Civil 
Law.  A  pouring  together  of  liquids ;  a 
melting  of  metals ;  a  blending  together  of  an 
inseparable  compound. 

It  is  distinguished  from  commixtii  by  the  fact 
that  in  the  latter  case  a  separation  may  be  made, 
while  in  a  case  of  coti/tieio  there  cannot  be.  Bow- 
yer,  Comm.  88  ;  2  Blackstone,  Comm.  405. 

CONFUSION  OF  GOODS.  Such  a 
mixture  of  the  goods  of  two  or  more  persons 
that  they  cannot  be  distinguished. 

When  this  takes  place  by  the  mutual  con- 
sent of  the  owners,  they  have  an  interest  in 
the  mixture  in  proportion  to  their  respective 
shares.  6  Hill,  N.  Y.  425.  Where  it  is 
caused  by  the  wilful  act  of  one  party  without 
the  other's  consent,  the  one  causing  the  mix- 
ture must  separate  them  at  his  own  peril,  30 
Me.  237, 295 ;  19  Ohio,  337 ;  9  Barb.  N.  Y.  030 ; 
3  Kent,  Comm.  365,  and  must  bear  the  whole 
loss,  2  Blackf.  Ind.  377;  3  Ind.  300;  2  Johns. 
Ch.  N.  Y.  62;  11  Mete.  Mass.  493;  30  Me. 
237  ;  otherwise,  it  is  said,  if  the  confusion  is 
the  result  of  nep;ligence  merely,  or  accident. 
20  Vt.  333.  The  rule  extends  no  further 
than  necessity  requires.  2  Campb.  575 ;  1 
Vt.  286 ;  24  Penn.  St.  246. 

CONFUSION  OF  RIGHTS.  A  union 
of  the  qualities  of  debtor  and  creditor  in  tho 
same  person.  The  effect  of  such  a  union 
is,  generally,  to  extinguish  the  debt.  1  Salk. 
306 ;  Croke  Car.  551 ;  1  Ld.  Eaym.  515.  See  5 
Term,  381 ;  Comyns,  Dig.  Baron  et  Feme  (D). 

CONGE.  In  French  Law.  A  clear- 
ance. A  species  of  passport  or  permission 
to  navigate. 


CONGE  D'ACCORDER  (Fr.  leave  to 
accord).  A  phrase  used  in  the  process  of 
levying  a  fine.  Upon  the  delivery  of  the  ori- 
ginal writ,  one  of  the  parties  immediately 
asked  for  a  cong^  d'accorder,  or  leave  to  agree 
with  the  plaintiff.  Termes  de  la  Ley;  Cowel. 
See  LiCENTiA  Concobdandi;  2  Blackstone, 
Comm.  350. 

CONGE  D'EMFARLER  (Fr.  leave  to 
imparl).  The  privilege  of  an  imparlance 
[llcentia  loquendi).  3  Sharswood,  Blackst 
Comm.  299. 

CONGE  D'ESLIRE  (Fr.).  The  king's 
permission  royal  to  a  dean  and  chapter  in 
time  of  vacation  to  choose  a  bishop,  or  to  an 
abbey  or  priory  of  his  own  foundation  to 
choose  the  abbot  or  prior. 

Originally,  the  king  had  free  appointment  of  all 
ecclesiastical  dignities  whensoever  they  chanced  to 
be  void.  Afterwards  he  made  the  election  over  tp 
others,  under  certain  forms  and  conditions:  as,  that 
at  every  vacation  they  should  ask  of  the  king  coiig€ 
d'ealire.  Cowel;  Termes  de  la  Ley;  1  Blackstone, 
Comm.  379,  382. 

CONGEABLE  (Fr.  cong^,  permission, 
leave).  Lawful,  or  lawfully  done,  or  done 
with  permission  :  as,  entry  congeable,  and  the 
like.     Littleton,  ^  279. 

CONGREGATION.  A  society  of  a  num- 
ber of  persons  who  compose  an  ecclesiastical 
body. 

In  the  ecclesiastical  law,  this  term  is  used 
to  designate  certain  bureaus  at  Home,  where 
ecclesiastical  matters  are  attended  to. 

In  the  United  States,  by  congregation  is 
meant  the  members  of  a  particular  church 
who  meet  in  one  place  to  worship.  See  2 
Russ.  120. 

CONGRESS.  An  assembly  of  deputies 
convened  from  different  governments  to  treat 
of  peace  or  of  other  international  affairs. 

The  name  of  the  legislative  body  of  the 
United  States,  composed, of  the  senate  and 
house  of  representatives.  U.  S.  Const,  art, 
1,  8.  1. 

2.  Congress  is  composed  of  two  independent 
houses, — the  senate  and  the  house  of  representatives. 

The  senate  is  composed  of  two  senators  from 
each  state,  chosen  by  the  legislature  thereof  for  six 
years  ;  and  each  senator  has  one  vote.  They  rejire- 
sent  the  states,  rather  than  the  peoide,  as  each  state 
has  its  equal  voice  and  equal  weight  in  the  seniite, 
without  any  regard  to  the  disparity  of  population, 
wealth,  or  dimensions.  The  senate  have  been, 
from  the  first  formation  of  the  government,  divided 
into  three  classes.  The  rotation  of  the  classes  waa 
originally  determined  by  lot,  and  the  seats  of  one 
class  are  vacated  at  the  end  of  the  second  year,  so 
tiiat  one-third  of  the  senate  is  chosen  every  second 
year.  U.  S.  Const,  art.  1,  s.  3.  This  provision  was 
borrowed  from  a  similar  one  in  some  of  the  state 
constitutions,  of  which  Virginia  gave  the  first  ex- 
ample. 

The  qualifications  which  the  constitution  requires 
of  a  senator  are  that  he  should  be  thirty  years  of 
age,  have  been  nine  years  a  citizen  of  the  United 
States,  and,  when  elected,  be  an  inhabitant  of  that 
state  for  whioh  he  shall  be  chosen.  U.  S.  Const, 
art.  1,  s.  3. 

3.  The  house  of  representatives  is  composed  of 
members  chosen  every  second  year  by  tho  people 
of  the  several  states  who  are  qualified  eleotora  of 
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the  most  numerous  branch  of  the  legislature  of  the 
state  to  which  they  belong. 

No  person  can  be  a  representative  until  he  has 
attained  the  age  of  twenty-five  years,  and  has  been 
seven  years  a  citizen  of  the  United  States,  and  is  at 
the  time  of  his  election  an  inhabitunt  of  the  state 
in  which  he  is  chosen.     U.  S.  Const,  art.  1,  s.  2. 

The  constitution  requires  that  the  representatives 
and  direct  taxes  shall  be  apportioned  among  the  seve- 
ral states,  which  may  be  included  within  this  Union, 
according  to  their  respective  numbers,  which  shall 
be  determined  by  adding  to  the  whole  number  of 
free  persons,  including  those  bound  to  service  for  a 
term  of  years,  and  excluding  Indians  not  taxed, 
three-fifths  of  all  other  persons.     V.  S.  Const,  art. 

1,  8.  1. 

The  number  of  representatives  sball  not  exceed 
one  for  every  thirty  thousand  j  but  each  state  shall 
have  at  least  one  representative.     Jd. 

4:.  Each  house  is  made  the  judge  of  the  election, 
returns,  and  qualifications  of  its  own  members. 
Art.  1,  s.  5.  As  each  house  acts  in  these  cases  in  a 
judicial  character,  its  decisions,  like  the  decisions 
of  any  other  court  of  justice,  ought  to  be  regulated 
by  known  principles  of  law  and  strictly  adhered 
to,  for  the  sake  of  uniformity  and  certainty.  A 
majority  of  each  house  shall  constitute  a  quorum 
to  do  business;  but  a  smaller  number  may  adjourn 
from  day  to  day,  and  may  be  authorized  to  compel 
the  attendance  of  absent  members  in  such  manner 
and  under  such  penalties  as  each  may  provide. 
Each  house  may  determine  the  rules  of  its  proceed- 
ings, punish  its  members  for  disorderly  behavior, 
and,  with  the  concurrence  of  two-thirds,  expel  a 
member.  Each  house  is  bound  to  keep  a  journal 
of  its  proceedings  and  from  time  to  time  publish 
the  same,  excepting  such  parts  as  may,  in  their 
judgment,  require  secrecy,  and  to  enter  the  yeas 
and  nays  on  the  journal,  on  any  question,  at  the 
desire  of  one-fifth  of  the  members  pr(:sent.  Art. 
1,  a.  5. 

5>  The  members  of  both  houses  are  in  all  cases, 
except  treasun,  felony,  and  breach  of  the  peace, 
privileged  from  arrest  during  their  attendance  at  the 
session  of  their  respective  houses  and  in  going  to  and 
returning  from  the  same;  and — important  to  the 
freedom  of  deliberation — no  member  can  be  ques- 
tioned in  any  other  place  for  any  speech  or  debate 
in  either  house.     U.  S.  Const,  art.  1,  s.  6. 

Each  house  of  congress  claims  and  exercises  the 
power  to  punish  contempts  of  its  mandates  lawfully 
issued,  and  also  to  punish  breaches  of  its  privileges. 
This  power  rests  upon  no  express  law,  but  is  claimed 
as  of  necessity,  on  the  ground  that  all  public  func- 
tionaries are  essentially  invested  with  the  powers 
of  self-preservation,  and  that  whenever  authorities 
are  given  the  means  of  carrying  them  into  execu- 
tion are  given  by  nece.'^sary  implication.  Jefferson, 
Manual,  g  3,  art.  Privilege;  Duane's  Case,  Senate 
Proceedings,  Gales  and  Seaton's  Annals  of  Cong., 
6th  Congress,  pp.  122-124,  184,  and  Index;  Wol- 
oott's  Case,  Journal  Hou.  Keps.  1st  Sess.  35th  Con- 
gress, pp.  371-374,  386-389,  535-539.  The  cases 
in  which  the  power  has  been  exercised  are  numerous. 
See  Barclay,  -Big.  Rules  of  Hou.  Reps.  U.  S.  tit. 
privilege^  This  power,  however,  extends  no  further 
than  imprisonment;  and  that  will  continue  no  fur- 
ther than  the  duration  of  the  power  that  imprisons. 
The  imprisonment  will  therefore  terminate  with  the 
adjournment  or  dissolution  of  congress. 

The  house  of  representatives  has  the  exclusive 
right  of  originating  bills  for  raising  revenue;  and 
this  is  the  only  privilege  that  house  enjoys  in  its 
legislative  character  which  is  not  shared  equally 
with  the  other;  and  even  those  bills  are  amend- 
able by  the  senate  in  its  discretion.  U.  S.  Const, 
art.  1.  s.  7. 

One  of  the  bouses  cannot  adjourn,  during  the  ses- 
■ion  of  congress,  for  more  than  three  days  without 


the  consent  of  the  other ;  nor  to  any  other  place 
than  that  in  which  the  two  houses  shall  be  sitting. 
U.  S.  Const,  art.  1,  s.  5. 

6.  All  the  legislative  powers  granted  by  the 
constitution  of  the  United  States  are  vested  in  the 
congress.  These  powers  are  enumerated  in  art.  1, 
s.  8,  es  follows  :  To  lay  and  collect  taxes,  duties, 
imposts,  and  excises,  to  pay  the  debts  and  provide 
for  the  common  defence  and  general  welfare  of  the 
United  States,  to  borrow  money  on  the  credit  of  the 
United  States,  to  regulate  commerce  with  foreign 
natiiins  and  among  the  several  states  and  with  the 
Indians,  1  McLean,  C.  C.  257 ;  to  establish  a  uniform 
rule  of  naturalization  and  uniform  laws  of  bank- 
ruptcy throughout  the  United  States,  to  coin  money, 
regulate  the  value  thereof  and  of  foreign  coin,  and 
fix  the  standard  of  weights  and  measures,  to  pro- 
vide for  the  punishment  of  counterfeiting  the  secu- 
rities and  current  coin  of  the  United  States,  to 
establish  post-offices  and  post-roads,  to  promote  the 
progress  of  science  and  useful  arts,  by  securing  for 
limited  times  to  authors  and  inventors  the  exclusive 
right  to  their  respective  writings  and  discoveries,  to 
constitute  tribunals  inferior  to  the  supremo  court, 
to  define  and  punish  piracies  and  felonies  on  the 
high  seas  and  offences  against  the  laws  of  nations, 
to  declare  war,  grant  letters  of  marque  and  reprisal, 
and  make  rules  concerning  captures  on  land  and 
water,  to  raise  and  support  armies,  to  provide  and 
maintain  a  navy,  to  malie  rules  for  the  government 
of  the  land  and  naval  forces,  to  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  invasions,  to  pro- 
vide for  organizing,  arming,  and  disciplining  the 
militia,  and  for  governing  such  part  of  them  as 
may  be  employed  in  the  service  of  the  United 
State?,  reserving  to  the  states  respectively  the  ap- 
pointment of  the  ofiicers  and  the  authority  of  train- 
ing the  militiaaccordinglo  thedisciplineprescribed 
by  congress,  to  exercise  exclusive  legislation  over 
such  district  as  may  in  due  form  become  the  seat  of 
government  of  the  United  States,  and  also  over  all 
forts,  magazines,  arsenals,  dock-yards,  and  other 
needful  buildings  ceded  and  acquired  for  those 
purposes,  to  exercise  exclusive  legislation  over  the 
District  of  Columbia,  and  to  make  all  laws  neces- 
sary and  proper  to  give  full  efficacy  to  the  powers 
contained  in  the  conttitution. 

7-  The  rules  of  proceeding  in  each  house  are 
substantially  the  same :  the  house  of  representatives 
choose  their  own  speaker;  the  vice-president  of  the 
United  States  is,  ex  officio^  president  of  the  senate. 
For  rules  of  proceeding  and  forms  observed  in  pass- 
ing laws,  see  Barclay's  Big.,  Washington,  1863. 

8.  "When  a  bill  is  engrossed,  and  has  received 
the  sanction  of  both  houses,  it  is  sent  to  the  president 
for  his  appi'obation.  If  he  approves  of  the  bill,  be 
signs  it.  If  he  does  not,  it  is  returned,  with  his  ».b- 
jections,  to  the  house  in  which  it  originated,  and  that 
house  enters  the  objections  at  large  tn  its  jour- 
nal and  proceeds  to  reconsider  it.  If,  after  sui  h 
reconsideration,  two-thirds  of  the  house  agree  lo 
pass  the  bill,  it  is  sent,  together  with  the  objetftiona, 
to  the  other  house,  by  which  it  is  likewise  recon 
sidered,  and,  if  approved  by  two-thirds  of  tha*. 
house,  it  becomes  a  law.  But  in  all  such  cases  the 
votes  of  both  houses  are  determined  by  yeas  and 
nays,  and  the  names  of  tLe  persons  voting  for  and 
against  the  bill  are  to  be  entered  on  the  journal  of 
each  house  respectively. 

If  any  bill  shall  not  be  returned  by  the  president 
within  ten  days  (Sundays  excepted)  alter  it  shall 
have  been  presented  to  him,  the  same  shall  be  a 
law,  in  like  manner  as  if  he  had  signed  it,  unless 
the  congress  by  their  adjournment  prevent  its 
return ;  in  which  case  it  shall  not  bo  a  law.  See 
Kent,  Comm.  Lect.  XI. 

CONJECTIO  CAUS^.  In  Civil  Law. 
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A  statement  of  the  case.  A  brief  synopsia 
of  the  case  given  by  the  advocate  to  the 
judge  in  opening  the  trial.     Calvinus,  Lex. 

CONJECTURE.  A  slight  degree  of 
credence,  arising  from  evidence  too  vreak  or 
too  remote  to  cause  belief.  1  Maacardus,  De 
Proh,  qugest.  14,  n,  14. 

An  idea  or  notion  founded  on  a  probability 
vfithout  any  demonstration  of  its  truth. 

CONJOINTS.  Persons  married  to  each 
other.  Story,  Confl.  Laws,  §  71;  "Wolffius, 
Droit  de  la  Nat.  I  858. 

CONJUGAL  RIGHTS.  Rights  arising 
from  the  relation  o*f  husband  and  vrife. 

In  England,  a  writ  lies  for  restitution  to  conjugal 
rights  in  case  of  intentional  desertion,  including, 
perhaps,  a  refusal  to  consummate  marriage,  under 
some  circumstances;  but  this  remedy  has  never 
been  adopted  in  the  United  States.  Bishop,  Marr. 
&  D.  §  503  et  seq. ;  3  Blackstone,  Comm.  94. 

CONJUNCTIVE.  Connecting  in  a  man- 
ner denoting  union. 

There  are  many  cases  in  law  where  the  conjunctive 
end  is  used  for  the  disjunctive  or,  and  vice  vered. 

An  obligation  is  conjunctive  when  it  contains 
several  things  united  by  a  conjunction  to  indicate 
that  they  are  all  equally  the  object  of  the  matter 
or  contract.  For  example,  if  I  promise  for  a  law- 
ful consideration  to  deliver  to  you  my  copy  of  the 
Life  of  Washington,  my  Encyclopsedia,  and  my 
copy  of  the  History  of  the  United  States,  I  am 
then  bound  to  deliver  all  of  them,  and  cannot  be 
discharged  by  delivering  one  only.  There  are,  ac- 
cording to  ToulUer,  torn.  vi.  n.  686,  as  many  sepa- 
rate obligations  as  there  are  things  to  be  delivered  j 
and  the  obligor  may  discharge  himself  pro  tanto 
by  delivering  either  of  them,  or,  in  case  of  refusal, 
the  tender  will  be  valid.  It  Is  presumed,  however, 
that  only  one  action  could  be  maintained  for  the 
whole.  But  if  the  articles  in  the  agreement  had 
not  been  enumerated,  I  could  not,  according  to 
TouUier,  deliver  one  in  discharge  of  my  contract 
without  the  consent  of  the  creditor;  as  if,  instead 
of  enumerating  the  books  above  mentioned,  I  had 
bound  myself  to  deliver  all  my  books,  the  very  books 
in  question.  See  Bacon,  Abr.  Conditions  (P) ;  1  Bos. 
Sd  p.  242;  4  Bingh.  n.  c.  463;  1  Bouvier,  Inst.  657. 
CONJURATION  (Lat.  a  svrearing  to- 
gether). 

A  plot,  bargain,  or  compact,  made  by  a 
number  of  persons  under  oath,  to  do  some 
public  harm. 

Personal  conference  "with  the  devil  or  some 
evil  spirit,  to  knovr  any  secret  or  effect  any 
purpose. 

CONNECTICUT.  The  name  of  one  of 
the  original  states  of  the  United  States  of 
America. 

5£»  It  was  not  until  the  year  1665  that  the  whole 
territory  now  known  as  the  state  of  Connecticut 
was  under  one  colonial  government.  The  charter 
was  granted  by  Charles  II.  in  April,  1662.  Pre- 
vious to  that  time  there  had  been  two  colonies, 
with  separate  governments. 

As  this  charter  to  the  colony  of  Connecticut  em- 
braced the  colony  of  New  Haven,  the  Intter  resisted 
it  until  about  January,  1665,  when  the  two  colo- 
nies, by  mutual  agreement,  became  indissolubly 
united.  In  1687,  Sir  Edward  Andros  attempted  to 
leize  and  take  away  the  charter;  but  it  was  secreted 
and  preserved  in  the  famous  Charter  Oak  at  Hart- 
ford, and  is  now  kept  in  the  office  of  the  secretary 
of  state.     1    Hollister,   Hist.    Conn.  315.      It  re- 


mained in  force,  with  a  temporary  suspension,  as  a 
fundamental  law  of  the  state,  until  1818,  when  the 
present  constitution  was  adopted.  Story,  Const. 
386 ;  Comp.  Stat.  Conn.  29. 

3.  The  present  constitution  was  adopted  on  the 
15th  of  September,  1818. 

Every  white  male  citizen  of  the  United  States 
who  has  attained  the  age  of  twenty-one  years,  who 
has  resided  in  the  state  for  the  term  of  one  year 
next  preceding,  and  in  the  town  in  which  he  may 
offer  himself  to  be  admitted  to  the  privileges  of  an 
elector  at  least  six  months  next  preceding,  the  time 
he  may  offer  himself,  who  sustains  a  good  moral 
character,  and  is  able  to  read  any  article  of  the 
constitution  or  any  section  of  the  statutes  of  the 
state,  may  be  admitted  to  the  privileges  of  an 
elector.     Comp.  Stat.  Conn.  49;  Stat.  1864,  p.  131- 

The  Legislative  Power. 

4.  This  ia  vested  in  two  distinct  houses  or 
branches,  the  one  styled  the  senate,  the  other  the 
house  of  representatives,  and  both  together,  the 
General  Assembly. 

The  Senate  consists  of  twenty-one  members, 
elected  annually,  one  from  each  of  the  twenty-one 
senatorial  districts  into  which  the  state  is  divided. 

The  House  of  Jiepreaentatives  consists  of  two 
members  from  each  town  which  was  in  existence 
when  the  constitution  was  adopted,  unless  the  right 
to  one  of  them  has  been  voluntarily  relinquished, 
and  of  one  member  from  each  of  the  towns  which 
have  been  organized  since  the  adoption  of  the  con- 
stitution. The  representatives  are  elected  annu- 
ally, on  the  first  Monday  in  April.  The  whole 
number  in  1859  was  two  hundred  and  thirty-sis. 

The  Executive  Power. 
This  is  vested  in  a  governor  and  lieutenant-gov- 
ernor. 

5.  The  Governor  is  chosen  annually,  on  the  first 
Monday  in  April,  by  the  electors  of  the  state.  He 
is  to  hold  his  office  for  one  year  from  the  first  Wed- 
nesday in  May  next  succeeding  his  election,  and 
until  his  successor  is  duly  qualified.  He  is  cap- 
tain-general of  the  militia  of  the  state,  except  when 
called  into  the  service  of  the  United  States,  may 
require  information  in  writing  from  the  executive 
officers,  may  adjourn  the  general  assembly,  when 
the  two  houses  disagree  as  to  time  of  adjournment, 
not  beyond  the  next  session,  must  take  care  that 
the  laws  be  faithfully  executed,  may  grant  re- 
prieves after  conviction,  except  in  cases  of  impeach- 
ment, till  the  end  of  the  next  session  of  the  gene- 
ral assembly,  and  no  longer,  may  veto  any  bill,  but 
must  return  it  with  his  objections,  and  it  may  then 
be  passed  over  his  objections  by  a  majority  in  both 
houses. 

The  Lieutenant-Governor  is  elected  at  the  same 
time,  in  the  same  way,  for  the  same  term,  and  must 
possess  the  same  qualifications,  as  the  governor. 

He  is  president  of  the  senate  by  virtue  of  his 
office,  and  in  case  of  the  death,  resignation,  refusal 
to  serve,  or  removal  from  office  of  the  governor,  or 
of  his  impeachment  or  absence  from  the  state,  the 
lieutenant-governor  exercises  all  the  powers  and 
authority  appertaining  to  the  office  of  governor  until 
another  be  chosen  at  the  next  periodical  election 
for  governor  and  be  duly  qualified,  or  until  the 
governor,  if  impeached,  shall  be  acquitted,  or,  if 
absent,  shall  return.     Const,  art.  4,  §  14. 

T%e  Judicial  Power. 

6,  This  ia  vested  in  a  supreme  court  of  errors,  a 
superior  court,  and  such  inferior  courts  as  the  gene- 
ral assembly  may  from  time  to  time  establish. 

The  only  courts  of  general  jurisdiction  at  present 
are  the  supreme  court  of  errors  and  the  superior 
court.  No  person  can  hold  a  judicial  office  after 
the  age  of  seventy. 

The  Supreme  Court  of  Errors  is  held  by  four 
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The  present  judges  hold  office  durinjf 
good  behavior.  Judges  herealter  elected  will  hold 
office  for  eight  years.  They  are  elected  by  the 
general  assembly.  This  court  has  final  and  conolu- 
iive  jurisdiction  of  all  actions  brought  before  it,  by 
way  of  complaint  or  error,  from  judgments  of  su- 
perior courts,  and  may  carry  into  complete  execu- 
tion all  judgments  and  decrees. 

Tke  Superior  Court  is  composed  of  five  judgesy 
elected  by  the  general  assembly  for  the  term  of 
eight  years.  Oue  of  their  number  is  by  themselves' 
selected  annually  &a  chief  justice.  It  has  jurisdic- 
tion of  petitions  for  change  of  name,  and  has  a  su- 
pervisory power  over  the  county  commissioners  in 
regard  to  the  county  funds.  It  has  all  the  powers 
formerly  exorcised  by  the  county  court  which  Were 
not  transferred  to  the  county  commissioners.  This 
court  is  to  decide  all  questions  of  law,  excepting 
those  arising  on  motion  for  a  new  trial,  writs  of 
Arror,  or  motions  in  error.  Which,  and  no  others',  are 
to  be  reserved  for  the  supreme  court. 

't»  County  Commisgioneffi,  three  in  number  in 
each  county,  are  appointed  annually  by  the  gen'eral 
Assembly.  They  have  power  to  remove  deputy 
fiheriflfs,  enter  upon  county  lands,  levy  county  taxes, 
take  care  of  the  highways,  and  administer  the  poor 
debtor's  oath;  are  to  exercise  exclusively  all  the 
powers  formerly  exercised  by  the  county  courts 
which  relate  to  the  process  of  forcible  entry  and 
detainer,  the  courts  of  review  for  settlement  of  es- 
tates by  the  probate  court,  and  the  appointment  of 
the  county  treasurers  and  surveyors. 

Probate  Courts  are  held,  in  the  districts  into 
which  the  state  is  divided  for  this  purpose,  by 
judges  elected  by  the  people  of  the  district. 

Juaticea  of  the  Peace  are  elected  annually,  on  the 
first  Monday  of  April,  hy  the  electors  of  the  several 
towns. 

CONNIVANCE.  An  agreement  or  con- 
gent,  indirectly  given,  that  something  unlaw 
fill  shall  be  done  by  another. 

Connivance  differs  from  condonation,  though  the 
same  legal  consequences  may  attend  it.  Conni- 
vance necessarily  involves  criminality  on  the  part 
of  the  individual  who  connives  j  condonation  may 
take  place  without  imputing  the  slightest  blame  to 
the  party  who  forgives  the  injury.  Connivance 
must  be  the  act  of  the  mind  before  the  offence  has 
b6en  committed;  condonation  is  the  result  of  a  de- 
termination to  forgive  an  injury  which  was  not 
known  until  after  it  was  inflicted.  3  Hagg.  Bccl. 
360. 

Connivance  differs,  also,  from  collusion :  the 
former  is  generally  collusion  for  a  particular  pur- 
pose, while  the  latter  may  exist  without  connivance. 
3  Hagg.  Bccl.  130. 

The  connivance  of  the  husband  to  his 
wife's  prostitution  deprives  him  of  the  right 
of  obtaining  a  divorce,  or  of  recovering  da- 
mages from  the  seducer.  4  Term,  657.  It 
Jnay  be  satisfactorily  proved  by  implication. 
See  Shelford,  Marr.  &I».  449;  Bishop,  Marr. 
&  D.  Index ;  2  Hagg.  Eccl.  278,  376 :  3  id. 
58,  82,  107,  119,  312;  3  Pick.  Mass,  299;  2 
Gaines,  N.  Y.  219. 

CONNOISSUMENT,  In  French  Law. 

An  instrument,  signed  by  the  master  of  a 
ship  or  his  agent,  containing  a  description  of 
the  goods  loaded  on  a  ship,  the  persons  who 
have  sent  them,  the  persons  to  whom  they 
were  sent,  and  the  undertaking  to  transport 
them.  A  bill  of  lading.  Guyot,  Bipert. 
Vniv. ;  Ord.  de  la  Marine,  1,  3,  t.  2,  art.  1. 

CONNUBIUM  (Lat.).  A  lawful  mar- 
riage. 


CONOCIMIENTO.    In  Spanish  I>aw. 

A  bill  of  lading.  In  the  Mediterranean  ports 
it  is  called  poliza  de  cargfamiento.  For  the 
requisites  of  this  instrument,  see  the  Code  of 
Commerce  of  Spain,  arts.  799-811. 

CONQUEST  (Lat.  conquiro,  to  seek  for). 

In  Feudal  liaTir.  Purchase  ;  any  means 
of  obtaining  an  estate  out  of  the  visual  course 
of  inheritance. 

The  estate  itself  so  acquired. 

According  to  Blackstone  and  Sir  Henry  Spelman^ 
the  word  in  its  original  meaning  was  entirely  dis- 
sociated from  any  connection  with  the  modern  idea 
of  military  subjugation,  but  T^as  used  solely  in  the 
sense  of  purchase.  It  is  difficult  and  quite  profit.' 
less  to  attempt  a  decision  of  the  question  which 
has  arisen,  whether  it  was  applied  to  William's  ac- 
quisition of  England  in  its  original  or  its  popular 
meaning.  It  must  be  allowed  to  offer  a  very  rea- 
sonable explanation  of  the  derivation  of  the  mo- 
dern signification  of  the  word,  that  it  was  still 
used  at  that  time  to  denote  a  techmGul  pur cJtaae, — 
the  prevalent  method  of  ptirchaae  then,  and  for 
quite  a  long  period  subsequently,  being  by  driving 
off  the  occupant  by  siiporior  strength.  The  operation 
of  making  a  conqueat,  as  illustrated  by  William  the 
Conqueror,  was  no  doubt  often  afterwards  repeated 
by  his  followers  on  a  smaller  scale;  and  thus  the 
modern  signification  became  established.  On  the 
other  hand,  it  would  bo  much  more  difficult  to  de- 
rive a  general  signification  of  purchose  from  the 
limited  modern  one  of  military  subjugaticn.  But 
the  whole  matter  must  remain  mainly  conjectural; 
and  it  is  undoubtedly  going  too  far  to  say,  with 
Burrill,  that  the  meaning  assigned  by  Blackstone  is 
"  demonstrated,"  or,  with  Wharton,  that  the  same 
meaning  is  a  "mere  idle  ingenuity."  Fortunately^ 
the  question  is  not  of  the  slightest  importance  in 
any  respect. 

In  International  Law.  The  acquisition 
of  the  sovereignty  of  a  country  by  force  of 
arms,  exercised  by  an  independent  power 
which  reduces  the  vanquished  to  the  submis- 
sion of  its  empire. 

It  is  a  general  rule  that,  where  conquered 
countries  have  laws  of  their  own,  those  laws 
remain  in  force  after  the  conquest  until  they 
are  abrogated,  unless  contrary  to  religion  or 
mala  in  se.  In  this  case,  the  laws  of  the  con- 
queror prevail.     1  Story,  Const.  ^  150, 

The  conquest  and  occupation  of  a  part  of 
the  territory  of  the  United' States  by  a  public 
enemy  renders  such  conquered  territory  dur- 
ing such  occupation  a  foreign  country  with 
respect  to  the  revenue  laws  of  the  United 
States.  4  Wheat.  246;  2  Gall.  C.  C.  486. 
The  people  of  a  conquered  territory  change 
their  allegiance,  but  not  their  relations  to 
each  other.  7  Pet.  86.  Conquest  does  not 
per  se  give  the  conqueror  plenum  dominium 
et  utile,  but  a  temporary  right  of  possession 
and  government.  2  Gall.  C.  C.  486 ;  3  Wash. 
C.  C.  101;  8  Wheat.  591;  2  Bay,  So.  C.  229; 
2  Ball.  1 ;  12  Pet.  410. 

The  right  which  the  English  government 
claimed  over  the  territory  now  composing  the 
United  States  was  not  founded  on  conquest, 
but  discovery.     Story,  Const.  §  152  ei  seq. 

In  Scotch  Law.  Purchase.  Bell,  Diet. ; 
1  Kaimes,  Eq.  210. 

CONQUETS.     In  French  Law.     The 

name  given  to  every  acquisition  which  *h« 
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husband  and  wife,  jointly  or  severally,  make 
during  the  conjugal  community.  Thus,  what- 
ever is  acquired  by  the  husband  and  wife, 
either  by  his  or  her  industry  or  good  fortune, 
enures  to  the  extent  of  one-half  for  the  benefit 
of  the  other.  Merlin,  R6p.  Conqii&t;  Merlin, 
Quest.  ConquSt.  In  Louisiana,  these  gains 
are  called  aquets.  La.  Civ.  Code,  art.  2369. 
The  conquUs  by  a  former  marriage  may  not 
be  settled  on  a  second  wife  to  prejudice  the 
heirs.    2  Low.  C.  175. 

CONSANGUINEOUS  PRATER.     A 

brother  who  has  the  same  father.  2  Black- 
stone,  Comm.  231, 

CONSANGUINITY  (Lat.  consanguis, 
blood  together). 

The  relation  subsisting  among  all  the  dif- 
ferent persons  descending  from  the  same 
stock  or  common  ancestor. 

Collateral  consanguinity  is  the  relation 
subsisting  among  persons  who  descend  from 
the  same  common  ancestor,  but  not  from 
each  other.    It  is  essential,  to  constitute  this 


they  spring  from 
or    stock,    but    in 


the  same 
different 


relation,  that 
common  root 
branches. 

Jjineal  consanguinity  is  that  relation  which 
exists  among  persons  where  one  is  descended 
from  the  other,  as  between  the  son  and  the 
father,  or  the  grandfather,  and  so  upwards 
in  a  direct  ascending  line ;  and  between  the 
father  and  the  son,  or  the  grandson,  and  so 
downwards  in  a  direct  descending  line. 

3.  In  computing  the  degree  of  lineal  con- 
sanguinity existing  between  two  persons, 
every  generation  in  the  direct  course  of  rela- 
tionship between  the  two  parties  makes  a  de- 
gree ;  and  the  rule  is  the  same  by  the  canon, 
civil,  and  common  law. 

The  mode  of  computing  degrees  of  col- 
lateral consanguinity  at  the  common  and  by 
the  canon  law  is  to  discover  the  common  an- 
cestor, to  begin  with  him  to  reckon  down- 
wards, and  the  degree  the  two  persons,  or 
the  more  remote  of  them,  is  distant  from 
the  ancestor,  is  the  degree  of  kindred  sub- 
sisting between  them.     For  instance,   two 


IV. 

Great-grana&tlier's 

lather. 

4 

III. 

Great-grandfather. 

3 

II. 

Grandfather. 

2 

I. 

Father. 

1 

Intestate  or  person 
proposed. 

I. 

Son. 

1 

II. 

Grandson. 

2 

III. 

Great-grandson. 

3 

V. 
Great-granduncle. 

4 


IV. 

Great-uncle. 

3 


II. 

Brother. 

1 


brothers  are  related  to  each  other  in  the  first 
degree,  because  from  the  father  to  each  of 
them  is  one  degree.  An  uncle  and  a  nephew 
are  related  to  each  other  in  the  second  degree, 


Great-uncle's  son. 
3 


IV. 
Consln-german. 


III. 

Nephew. 

2 


V. 

Son  of  the  cousln- 

german. 

3 


IV. 

Son  of  the  nephew, 

or  brother's 

grandson. 


because  the  nephew  is  two  degrees  distan* 
from  the  commoij  ancestor ;  and  the  rule  of 
computation  is  extended  to  the  remotest  de- 
grees of  collateral  relationship. 


CONSENSUAL  CONTRACT 


328   CONSERVATOR  OF  THE  PEACE 


The  method  of  computing  by  the  civil  law 
is  to  begin  at  either  of  the  persons  in  ques- 
tion, and  count  up  to  the  common  ancestor, 
and  then  downwards  to  the  other  person, 
calling  it  a  degree  for  each  person,  both 
ascending  and  descending,  and  the  degrees 
they  stand  from  each  other  is  the  degree  in 
which  they  stand  related.  Thus,  from  a  ne- 
phew to  his  father  is  one  degree ;  to  the  grand- 
father, two  degrees ;  and  then  to  the  uncle, 
three ;  which  points  out  the  relationship. 

3.  The  preceding  table,  in  which  the  Ro- 
man numeral  letters  express  the  degrees  by 
the  civil  law,  and  those  in  Arabic  figures  at 
the  bottom,  those  by  the  common  law,  will 
fully  illustrate  the  subject. 

4.  The  mode  of  the  civil  law  is  preferable, 
for  it  points  out  the  actual  degree  of  kindred 
in  all  cases;  by  the  mode  adopted  by  the 
common  law,  different  relations  may  stand  in 
the  same  degree.  The  uncle  and  nephew 
stand  i-elated  in  the  second  degree  by  the 
common  law,  and  so  are  two  first  cousins,  or 
two  sons  of  two  brothers ;  but  by  the  civil 
law  the  uncle  and  nephew  are  in  the  third 
degree,  and  the  cousins  are  in  the  fourth. 
The  mode  of  computation,  however,  is  imma- 
terial; for  both  will  establish  the  same  per- 
son to  be  the  heir.    2  Blaokstone,  Comm.  202. 

CONSENSUAL  CONTRACT.  In 
Civil  La-w.  A  contract  completed  by  the 
consent  of  the  parties  merely,  without  any 
further  act. 

The.  contract  of  sale,  among  the  civilians,  is  an 
example  of  a  consensual  contract,  because  the  mo- 
ment there  is  an  agreement  between  the  seller  and 
the  buyer  as  to  the  thing  and  the  price,  the  vendor 
and  the  purchaser  have  reciprocal  actions.  On  the 
contrary,  on  a  loan,  there  is  no  action  by  the  lender 
or  borrower,  although  there  may  have  been  con- 
sent, until  the  thing  is  delivered  or  the  money 
counted.  Pothier,  Obi.  pt.  1,  c.  1,  o.  1,  art.  2 ;  1 
Bell,  Comm.  5th  ed.  435. 

CONSENT  (Lat.  eon,  with,  together, 
sentire,  to  feel).     A  concurrence  of  wills. 

Express  consent  is  that  directly  given, 
either  viva  voce  or  in  writing. 

Implied  consent  is  that  manifested  by 
signs,  actions,  or  facts,  or  by  inaction'  or  si- 
lence, which  raise  a  presumption  that  the 
consent  has  been  given. 

Consent  supposes  a  physical  power  to  act, 
a  moral  power  of  acting,  and  a  serious,  de- 
termined, and  free  use  of  these  powers.  Fon- 
blanque,  Eq.  b.  1,  c.  2,  s.  1.  (xinsent  is  im- 
plied in  every  agreement.     See  Agreement  ; 

CoNTR.iCT. 

Where  a  power  of  sale  requires  that  the 
gale  should  be  with  the  consent  of  certain 
specified  individuals,  the  fact  of  such  consent 
having  been  given  ought  to  be  evinced  in 
the  manner  pomted  out  by  the  creator  of  the 
power,  or  such  power  will  not  be  considered 
as  properly  executed.  10  Ves.  Ch.  308,  378. 
See  further,  as  to  the  matter  of  consent  in 
vesting  or  devesting  legacies,  2  Ves.  &  B 
Ch.  Ir.  234;  Ambl.  Ch.  26^;  2  Freem.  Ch. 
201;  1  Eq.  Ch.  6;  1  Phill.  Ch.  200;  3  Ves. 
Ch.  239;  12  id.  19;  3  Brown,  Ch.  145;  1 


Sim.  &  S.  Ch.  172.  As  to  the  matter  of  im- 
plied consent  arising  from  acts,  see  Estoppel 
IN  Pais. 

CONSENT  RULE.  An  entry  of  record 
by  the  defendant,  confessing  the  lease,  entry, 
and  ouster  by  the  plaintiff,  in  an  action  of 
ejectment.  This  was,  until  recently,  used  in 
England  and  in  those  of  the  United  States  in 
which  the  action  of  ejectment  is  still  re- 
tained as  a  means  of  acquiring  possession 
of  land. 

The  consent  rule  contains  the  following 
particulars;  viz. :  Jirst,  the  person  appearing 
consents  to  be  made  defendant  instead  of  the 
casual  ejector;  second,  he  agrees  to  appear 
at  the  suit  of  the  plaintiff,  and,  if  the  pro- 
ceedings are  by  bill,  to  file  common  bail; 
third,  to  receive  a  declaration  in  ejectment, 
and  to  plead  not  guilty ;  fourth,  at  the  trial 
of  the  case,  to  confess  lease,  entry,  and  ouster, 
and  to  insist  upon  his  title  only ;  ffih,  that 
if,  at  the  trial,  the  party  appearing  shall  not 
confess  lease,  entry,  and  ouster,  whereby  the 
plaintiff  shall  not  be  able  to  prosecute  his 
suit,  such  party  shall  pay  to  the  plaintiff  the 
cost  of  the  non  pros^  and  suffer  judgment  to 
be  entered  against  the  casual  ejector  ;  sixth, 
that  if  a  verdict  shall  be  given  for  the  de- 
fendant, or  the  plaintiff  shall  not  prosecute 
his  suit  for  any  other  cause  than  the  non-con- 
fession of  lease,  entry,  and  ouster,  the  lessor 
of  the  plaintiff  shall  pay  costs  to  the  defend- 
ant ;  seventh,  that,  when  the  landlord  appears 
alone,  the  plaintiff  shall  be  at  liberty  to  sign 
judgment  immediately  against  the  casual 
ejector,  but  that  execution  shall  be  stayed 
until  the  court  shall  further  order.  Adams, 
Ej.  233,  234.  See,  also,  2  Cow.  N.  Y.  442;  6 
id.  587 ;  4  Johns.  N.  Y.  311 ;  1  Caines,  Cas.  N. 
Y.  102;  12  Wend.  N.  Y.  105. 

CONSEQUENTIAL  DAMAGES. 

Those  damages  or  those  losses  which  arise 
not  from  the  immediate  act  of  the  party,  but 
in  consequence  of  such  act.  See  Damages; 
Case. 

CONSERVATOR  (Lat.  conservare,  to 
preserve).  A  preserver;  one  whose  business 
it  is  to  attend  to  the  enforcement  of  certain 
statutes. 

A  delegated  umpire  or  standing  arbitrator, 
chosen  to  compose  and  adjust  difiiculties 
arising  between  two  parties.  Cowel. 
•  A  guardian.  So  used  in  Connecticut.  3 
Day,  Conn.  472;  5  Conn.  280;  3  id.  228;  12 
id.  376. 

CONSERVATOR  OF  THE  PEACE. 

He  who  hath  an  especial  charge,  by  virtue 
of  his  office,  to  see  that  the  king's  peace  be 
kept. 

Before  the  reign  of  Edward  III.,  who  created 
justices  of  the  peace,  there  were  sundry  persons  in- 
terested to  keep  the  peace,  of  whom  there  were  two 
classes :  one  of  which  had  the  power  annexed  to 
the  office  which  they  hold;  the  other  had  it  merely 
by  itself,  and  were  hence  called  wardens  or  con- 
servators of  the  peace.  Lambard,  EirenarcMa,  1.  1 
0.  3.  This  latter  sort  are  superseded  by  the  modern 
justices  of  the  peace.     1  Blaokstone,  Coram.  349. 

The  judges  and  other  similar  officers  of  the 
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various  states,  and  also  of  the  United  States, 
are  conservators  of  the  public  peace,  being 
entitled  "  to  hold  to  the  security  of  the  peace 
and  during  good  behavior."  1  Sharswood, 
Blackst.  Oomm.  349. 

CONSERVATOR  TRUCIS  (Lat.). 
An  officer  whose  duty  it  was  to  inquire  into 
all  offences  against  the  king's  truces  and 
safe-conducts  upon  the  main  seas  out  of  the 
liberties  of  the  Cinque  Ports. 

Under  stat.  2  Hen.  V.  stat.  1,  c.  6,  such 
offences  are  declared  to  be  treason,  and  such 
officers  are  appointed  in  every  port,  to  hear 
and  determine  such  cases,  "  according  to  the 
antient  maritime  law  then  practised  in  the 
admiral's  court,  as  may  arise  upon  the  high 
seas,  and  with  two  associates  to  determine 
those  arising  upon  land."  4  Blackstone, 
Coram.  69,  70. 

CONSIDERATION  (L.  Latin,  consi- 
deratio).  The  material  cause  which  moves 
a  contracting  party  to  enter  into  a  contract. 
2  Blackstone,  Comm.  443. 

The  price,  motive,  or  matter  of  inducement 
to  a  contract, — whether  it  be  the  compensa- 
tion which  is  paid,  or  the  inconvenience 
which  is  suffered  by  the  party  from  whom  it 
proceeds.  A  compensation  or  equivalent. 
A  cause  or  occasion  meritorious,  requiring 
mutual  recompense  in  deed  or  in  law.  Viner, 
Abr.  Consideration  (A). 

Concurrent  considerations  are  those  which 
arise  at  the  same  time  or  where  the  promises 
are  simultaneous. 

Continuing  considerations  are  those  which 
are  executed  only  in  part. 

Equitable  considerations  are  moral  consi- 
derations. 

Executed  considerations  are  those  done  or 
received  before  the  obligor  made  the  promise. 

Executory  considerations  are  those  by  which 
it  is  undertaken  to  do  something  at  a  future 
time 

Good  considerations  are  those  of  blood, 
natural  love  or  affection,  and  the  like. 

Motives  of  natural  duty,  generosity,  and  pru- 
dence come  under  this  class.  2  Johns.  N.  Y.  52  j 
7  id.  26;  10  id.  293;  2  Bail.  So.  C.  688;  1  M'Cord, 
So.  C.  504;  2  Leigh,  Va.  3.W ;  20  Vt.596;  19  Penn. 
St.  248;  1  Carr.  &  P.  401.  The  term  is  sometimes 
used  in  the  sense  of  a  consideration  valid  in  point  of 
law ;  and  it  then  includes  a  valuable  as  well  as  a 
meritorious  consideration.  3  Cranch,  140;  2  Aik 
601;  24  N.  H.  302;  2  Madd.  Ch.  430;  3  Coke,  8l ; 
Ambl.  598;  1  Ed.  Ch.  167;  Newland,  Contr.  386; 
Atherby,  Marriage  Sett.  p.  191.  Generally,  how- 
ever, ffood  is  opposed  to  valuabls. 

Gratuitous  considerations  are  those  which 
are  not  founded  on  such  a  deprivation  or  in- 
jury to  the  promisee  as  to  make  the  consider- 
ation valid  at  law.     2  Mich.  381. 

Illegal  considerations  are  agreements  to  do 
things  in  contravention  of  the  common  or 
of  statute  law. 

Impossible  considerations  are  those  which 
cannot  be  performed. 

Moral  considerations  are  such  as  are  suffi- 
cient to  support  an  executed  contract. 

Valuable  considerations  are  those  which 


confer  some  benefit  upon  the  party  by  whom 
the  promise  is  made,  or  upon  a  third  party 
at  his  instance  or  request ;  or  some  detriment 
sustained,  at  the  instance  of  the  party  pro- 
mising, by  the  party  in  whose  favor  the  pro- 
mise is  made.  Chitty,  Contr.  7.;  Doct.  &  Stud. 
179;  1  Selwyn,  Nisi  P.  39,  40;  2  Pet.  182;  5 
Cranch,  142,  150 ;  1  Litt.  Ky.  183 :  3  Johns. 
N.  Y.  100;  14  id.  466;  8  N.  Y.  207  ;  6  Mass. 
58  ;  2  Bibb,  Ky.  30 :  2  J.  J.  Marsh.  Ky.  222; 
2  N.  H.  97;  Wright,  Ohio,  600;  5  Watts  & 
S.  Penn.  427  ;  13  Serg.  &  K.  Penn.  29 ;  12  Ga. 
52;  24  Miss.  9;  4  111.  33 ;  5  Humphr.  Tenn. 
19  ;  4  Blackf.  lud.  388 ;  3  C.  B.  321 ;  4  East, 
55. 

A  valuable  consideration  is  usually  in  some  way 
pecuniary,  or  convertible  into  money;  and  a  very 
slight  consideration,  provided  it  be  valuable  and 
free  from  fraud,  will  support  a  contract,  2  How. 
426  ;  1  Mete.  Mass.  84;  12  Mass.  :ili5;  12  Vt.  259; 
23  id.  532;  29  Ala.  n.  s.  188;  20  Penn.  St.  803;  22 
N.  H.  246;  U  Ad.  &  E.  983;  6  id.  438,  456;  16 
East,  372  ;  9  Ves.  Ch.  246 ;  2  Crompt.  &  M.  Exoh. 
623 ;  Ambl.  Ch.  18 ;  2  Schoales  &  L.  Ch.  Ir.  395,  n. 
a  ;  3  Anstr.  Exch.  732.  These  valuable  considera- 
tions are  divided  by  the  civilians  into  four  classes, 
which  are  given,  with  literal  translations : — Bo  ta  dca 
{I  give  th.at  you  may  give),  Facin  vt  fitciaf  (I  do 
that  you  may  do)^  Facio  tit  des  (I  do  that  you  may 
give),  Do  lit  facias  (I  give  that  you  may  do). 

2.  Consideration  is  the  very  life  and  es- 
sence of  a  contract ;  and  a  contract  or  pro- 
mise for  which  there  is  no  consideration  can- 
not be  enforced  at  law :  such  a  promise  is 
called  a  nudum  pactum  (ex  nudo  pacto  non 
oritur  actio),  or  nude  pact ;  because  a  gratui- 
tous promise  to  do  or  pay  any  thing  on  the 
one  side,  without  any  compensation  on  the 
other,  could  only  be  enforced,  in  the  Roman 
law,  when  made  (or  clothed)  with  proper 
words  or  formalities, — pactum  verbis  pre- 
scriptis  vesiitum.  7  Watts  &  S.  Penn.  317 ; 
Plowd.  308 ;  Smith,  Lead.  Cas.  456 ;  Doctor 
&  Stud.  2,  c.  24 ;  3  Call,  Va.  439 ;  7  Conn.  57 ; 
1  Stew. 51;  5  Mass.  301 ;  4  Johns.  N.Y.  235;  6 
Yerg.  Tenn.  418  ;  Cooke,  Tenn.4G7;  6  Halst. 
N.  J.  174;  4  Munf.  Va.  95  ;  11  Md.  281 ;  25 
Miss.  66;  30  Me.  412;  Year  B.  17  Edw 
IV.  4,  pi.  4;  3  Hen.  VI.  36,  pi.  33;  Brooke, 
Abr.  Action  sur  le  Case,  40;  Vinnius,  Comm. 
de  Inst.  lib.  3,  de  verborum  obligaiionibus, 
tit.  16,  p.  677 ;  Cod.  lib.  7,  tit.  52.  This  so- 
lemnity had  much  the  force  of  our  seal,  which 
imports  consideration,  as  it  is  said,  meaning 
that  tlje  formality  implies  consideration  in  its 
ordinary  sense,  i.e.  deliberation,  caution, 
and  fulness  of  assent.  3  Bingh.  111-7  Term 
477;  3  Burr.  1639;  4  Md.  Ch.  Dec.  176;  35 
Me.  260,  491 ;  42  id.  322 ;  25  Miss.  86. 
_  3.  Therefore,  though  the  existence  of  a  con- 
sideration seems  as  essential  to  a  sealed  instru- 
ment as  to  any  other,  it  is  generally  conclu- 
sively presumed  from  the  nature  of  the  con- 
tract, 11  Serg.  &  R.  Penn.  107  ;  but  it  seems 
that  in  some  of  the  states  by  usage,  and  in 
others  by  statute,  the  want  or  failure  of  a 
consideration  may  be  a  good  defence  against 
an  action  on  a  sealed  instrument  or  contract. 
1  Bay,  So.  C.  275  ;  2  id.  11 ;  1  Dall.  Penn.  17  ; 
5  Binn.  Penn.  232;  11  Wend.  N.  Y.  106;  1 
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Blackf.  Ind.  173 ;  3  J.  J.  Marsh.  Ky.  473;  1 
Bibb,  Ky.  500;  13  Ired.  No.  C.  235;  8  Rich. 
So.  C.  437. 

Negotiable  instruments  also,  as  bills  of  ex- 
change and  promissory  notes,  by  statute  3  &  4 
Anne  (adopted  as  common  law  or  by  I'e-enact- 
ment  in  the  United  States),  carry  with  them 
^imS/acie  evidence  of  consideration.  4Black- 
stone,  Comm.  445.  Vide  Bills  of  Exchange, 
etc. 

4.  The  consideration,  if  not  expressed 
(when  it  is  primd  facie  evidence  of  considerar 
tion),  in  all  parol  contracts  (oral  or  written), 
must  be  proved.  This  may  be  done  by  evi- 
dence aliunde.  2  Ala.  51;  16  id.  72;  21 
Wend.  N.  Y.  628  ;  9  Cow.  N.  Y.  778  ;  3  N.  Y. 
335;  7  Conn.  57,  291;  13  id.  170;  16  Me. 
394,  458  ;  4  Munf.  Va.  95 ;  Cooke,  Tenn.  499 ; 
4  Pick.  Mass.  71 ;  25  Me.  397 ;  1  La.  Ann. 
192 ;  21  Vt.  292 ;  4  Mo.  33. 

A  contract  upon  a  good  consideration  is 
considered  merely  voluntary,  but  is  good  both 
in  law  and  equity  as  against  the  grantor 
himself  when  they  are  once  executed,  Fon- 
blanque  Eq.  b.  1,  ch.  5, 1 2  ;  Chitty,  Contr.  28 ; 
but  void  against  creditors  and  subsequent 
bond  fide  purchasers  for  value.  Stat.  27  Eliz. 
0. 4 ;  Cowp.  705 ;  9  East,  59 ;  7  Term,  475  ;  10 
Barnew.  &  C.  606. 

5.  A  moral  or  equitable  consideration  is 
not  sufiicient  to  support  an  express  or  im- 
plied promise. 

They  are  only  sufficient  as  between  the 
parties  in  conveyances  by  deed,  and  in  trans- 
fers, not  by  deed,  accompanied  by  possession. 

9  Yerg.  Tenn.  418.  These  purely  moral  obli- 
gations are  wisely  left  by  the  law  to  the  con- 
science and  good  faith  of  the  individual. 
Mr.  Baron  Parke  says,  "  A  mere  moral  con- 
sideration is  nothing."  9  Mees.  &  W.  Bxch. 
501 ;  8  Mo.  698. 

It  is  often  said  that  a  moral  obligation  is 
sufficient  consideration;  but  it  is  a  rule,  that 
such  moral  obligation  must  have  once  been 
valuable  and  enforceableatlaw,  but  has  ceased 
to  be  so  by  the  operation  of  the  statute  of 
limitations,  or  by  the  intervention  of  bank- 
ruptcy [e.g.).  Theolaim,  in  this  case,  remains 
equally  strong  on  the  conscienceof  the  debtor. 

The  rule  amounts  only  to  a  permission  to 
waive  certain  positive  rules  of  law  as  to 
remedy.  2  Blackstone,  Comm.  445 ;  Cowp. 
290;  3  Bos.  &  P.  249,  n.;  2  East,  506;  3 
Taunt.  312  ;  5  id.  36 ;  Yelv.  41  6,  n. ;  8  Mass. 
127 ;  3  Pick.  Mass.  207  ;  19  id.  429 ;  6  Cush. 
Mass.  238;  20  Ohio,  332;  5  id.  58;  24  Wend. 
N.  Y.  97 ;  24  Me.  561 ;  2  Bail.  So.  C.  420 ; 
13  Johns.  N.  Y.  259 ;  19  id.  147  ;  14  id.  178- 
378 ;  1  Cow.  N.  Y.  249 ;  7  Conn.  57 ;  1  Vt. 
420;  5  id.  173  ;  3  Penn.  172;  5Binn.  Penn.  33 ; 
12  Serg.  &  R.  Penn.  177 ;  17  id.  126 ;  14  Ark. 
267  ;  1  Wise.  131 ;  21  N.  H.  129 ;  4  Md.  476. 
If  the  moral  duty  were  once  a  legal  one  which 
could  have  been  made  available  in  defence, 
it  is  equally  within  the  rule.  5  Barb.  N.  Y. 
556 ;  2  Sandf.  N.  Y.  311 ;  25  Wend.  N.  Y.  389 : 

10  B.  Monr.  Ky.  382;  8  Tex.  397. 

6.  A  valuable  consideration  only  is  good 
as  against  subsequent  purchasers  and  attach- 


ing creditors ;  and  these  are  always  sufficient 
if  rendered  at  the  request,  express  or  implied, 
of  the  promisor.  Dy.  172,  n. ;  1  Rolle,  Abr,  11,, 
pi.  2,  3 ;  1  Ld.  Raym.  312;  1  Wms.  Saund, 
264,  n.  (1);  3  Bingh.  n.  c.  710;  6  Ad.  &  E. 
718;  3Carr.&P.36;  6  Mees.  &  W.  Exch.  485 : 
2  Stark.  201;  2  Strange,  933;  3  Q.  B.  234  i 
Croke  Eliz.  442;  F.  Moore,  643;  5  Johns! 
No.  C.  273 ;  2  id.  442 ;  1  M'Cord,  So.  C.  22, 
and  oa.ses  pasnim. 

Among  valuable  considerations  may  be 
mentioned  these : — 

In  general,  the  waiver  of  any  legal  or 
equitable  right  at  the  request  of  another  is 
sufficient  consideration  for  a  promise.  3  Pick. 
Mass.  452 ;  4  id.  97  ;  13  id.  284 ;  2  N.  H.  97 ; 
Wright,  Ohio,  660;  20  Wend.  N.  Y.  184;  14 
Johns.  N.  Y.  466;  9  Cow.  N.  Y.  266;  4  Ired. 
Eq.  No.  C.  207;  4  Harr.  Del.  311;  1  Salk. 
171 ;  12  Mod.  455;  4  Barnew.  &  C.  8;  5  Pet. 
114;  2  Perr.  &  D.  477;  2  Nev.  &  P.  114;  7 
Ad.  &  E.  108. 

T.  Forbearance  for  a  certain  or  reasonable 
time  to  institute  a  suit  upon  a  valid  or  doubtful 
claim,  but  not  upon  one  utterly  unfounded. 
This  is  a  benefit  to  one  party,  the  promisor, 
and  an  injury  to  the  other,  the  promisee.  1 
Rolle,  Abr.  24,  pi.  33 ;  Comyns,  Dig.  Action  on 
the  Case  upon  Assumpsit  (B  1) ;  3  Chitty, 
Com.  Law,  66 ;  1  Bingh.  n.  c.  444 ;  8  Md.  55 ;  4 
Me.  387  ;  4  Johns.  N.  Y.  237  ;  1  Cush.  Mass. 
168;  9  Penn.  St.  147  ;  3  Watts  &  S.  Penn. 
420;  20  Wend.  N.  Y.  201;  13  111.  140; 
Wright,  Ohio,  434;  5  Humphr.  Tenn.  19;  6 
Leigh,  Va.  85;  1  Dougl.  Mich.  188;  20  Ala. 
N.  s.  309 ;  6  Ind.  528  ;  4  Dev.  &  B.  No.  C.  209  ; 
21  Eng.  L.  &  Eq.  199;  6  T.  B.  Monr.  Ky.  91; 
2  Rand.  Va.  442;  5  Watts,  Penn.  259;  15 
Ga.  321;  6  Gray,  Mass.  553;  3  Md.  346;  25 
Barb.  N.  Y.  175;  9  Yerg.  Tenn.  436;  35 
Caines,  N.  Y.  329;  15  Me.  138;  5  Barnew. 
&  Ad.  117  ;  6  Munf.  Va.  406;  11  Vt.  483;  4 
Hawks,  No.  C.  178  ;  6  Conn.  81 ;  1  Bulstr.  41 ; 

2  Binn.  Penn.  506;  4  Wash.  C.  C.  148;  1 
Penn.  385;  6  Rawle,  Penn.  69;  23  Vt.  235; 

3  Watts,  Penn.  213. 

An  invalid  or  not  enforceable  agreement  to 
forbear  is  not  a  good  consideration ;  for  suit  may 
be  brought  immediately  after  the  promise  is 
made.  The  forbearance  must  be  an  enforce- 
able agreement  for  a  reasonable  time.  Hardr. 
5 ;  4  East,  455 ;  4  Mees.  &  W.  Exch.  795 :  4 
Me.  387  ;  3  Penn.  282;  9  Vt.  233. 

The  prevention  of  litigation  is  a  valid  and 
sufficient  consideration;  for  the  law  favors 
the  settlement  of  disputes.  Thus,  a  compro- 
mise or  mutual  submission  of  demands  to 
arbitration  is  a  highly  favored  considera- 
tion at  law.  1  Chanc.  Rep.  158 ;  1  Atk.  Ch. 
3;  4  Pick.  Mass.  507;  17  id.  470;  2  Strobh. 
Eq.  So.  C.  258 ;  2  Mich.  145  ;  1  Watts,  Penn. 
216;  6  id.  421;  2  Penn.  531;  6  Munf.  Va. 
406;  1  Bibb,  Ky.  168;  2  id.  448;  4  Hawks, 
No.  C.  178 ;  1  Watts  &  S.  Penn.  456 ;  8  id.  31 ; 
9  id.  69 ;  14  Conn.  12 ;  4  Mete.  Mass.  270 ;  35 
N.  H.  556;  11  Vt.  483;  28  id.  796  ;  28  Miss. 
56 ;  4  Jones,  No.  C.  359 ;  27  Me.  20S; ;  18  Ala. 
549;  21  Ala.  n.  s.  424;  14  Conn.  12;  2  M'- 
Mull.  So.  C.  356;  4  111.  378 ;  J.  Dan.  Ky.  45 ; 
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21  Eag.  L.  &  Eq.  199;  2  Rand.  Va.  442;  5 
Watts,  Penn.  259 ;  5  Barnew.  &  Aid.  117. 

8.  The  aSisignment  of  a  debt  or  chose  in 
action  (unless  void  by  reason  of  maintenance) 
with  the  consent  of  the  debtor,  is  a  good  con- 
sideration for  the  debtor's  promise  to  pay  the 
assignee.  It  is  merely  a  promise  to  pay  a 
debt  due,  and  the  consideration  is  the  dis- 
charge of  the  debtor's  liability  to  the  assignor. 
1  Sid.  212;  2  W.  Blackst.  820 ;  4  Barnew.  & 
C.  525;  7  Dowl.  &  R.  14;  13  Q.  B.  548;  23 
Vt.  532;  7  Tex.  47;  22  N.  H.  185.;  10  J.  B. 
Moore,  34 ;  2  Bingh.  437 ;  1  Orompt.  M.  &  R. 
Exeh.  430;  5  Tyrwh.  116;  4  Term,  690;  4 
Taunt.  326 ;  22  Me.  484;  7  N.  H.  549.  Work 
and  service  are  perhaps  the  most  common 
considerations. 

In  the  case  of  .deposit  or  mandate,  it  seems 
that  the  bailee  is  bound  to  restore  the  thing 
bailed  to  its  owner,  Jones,  Bailm. ;  Edwards, 
Bailm.;  Story,  Bailm.  75,  76;  Yelv.  50; 
Croke  Jac.  667 :  2  Ld.  Raym.  920 ;  Doct.  & 
Stud.  2,  c.  24.  Though  it  was  once  held  that 
in  thesff  contracts  there  was  no  consideration, 
Yelv.  4,  128;  Oroke  Eliz.  883,  the  reverse 
is  now  universally  maintained.  10  J.  B. 
Moore,  192;  2  Bingh.  464;  2  Mees.  &  W. 
Exch.143;  M'CleU.  &  Y.  Bxch.  205 ;  6  Dowl. 
&  R.  443;  4  Barnew.  ^  C.  345  ;  13  Ired.  No. 
C.  39  ;  24  Conn.  484 ;  1  Perr.  &  D.  3  ;  1  Smith, 
Lead.  Cas.  (1841  ed.)  96. 

In  these  cases  there  does  not  appear  to  be 
any  benefit  arising  from  the  bailment  to  the 
promisor.  The  definitions  of  mandate  and 
deposit  exclude  this.  Nor  does  any  injury 
at  the  time  accrue  to  the  promisee ;  the  bail- 
ment is  for  his  benefit  entirely. 

Trust  and  confidence  in  another  are  said  to 
be  the  considerations  which  support  this  con- 
tract. But  we  think  parting  with  the  posses- 
sion of  a  thing  may  be  considered  an  injury 
to  the  promisee,  for  which  the  prospect  of  re- 
turn was  the  consideration  held  out  by  the 
promisor. 

9.  Mutual  promises  made  at  the  same 
time  are  concurrent  considerations,  and  will 
support  each  other  if  both  be  legal  and  bind- 
ing. Hob.  188;  1  Sid.  180;  4  Leon.  3;  Croke 
Bliz.  543  ;  6  Barnew.  &  C.  255 ;  9  id.  840;  3 
Barnew.  &  Ad.  703;  9  Bingh.  68;  Peake, 
227 ;  3  Eug.  L.  &  Eq.  420 ;  2  Maule  &  S.  205  ; 

5  Mees.  &  W.  Exch.  241;  12  How.  126;  8 
Miss.  508 ;  17  Me.  372 ;  19  id.  74 ;  4  lud.  257 ; 

6  id.  252;  3  Iowa,  527;  4  Jones,  No.  C.  527; 

7  Ohio  St.  270;  3  Humphr.  Tenn.  19;  5  Tex. 
572;  2  Hall,  N.  Y.  405;  12  Barb.  N.  Y.  502 ; 
1  Gaines,  N.  Y.  45  ;  1  Murph.  So.  C.  287;  13 
111.  140;  8  Mo.  574.  Yet  the  promise  of  an 
infant  is  a  consideration  for  the  promise  of  an 
adult.  The  infant  may  avoid  his  contract, 
but  the  adult  cannot.  9  Mete.  Mass.  519;  7 
Watts,  Penn.  412;  5  Cow.  N.  Y.  475;  7  id. 
22 ;  ID.  Chinm.  Vt.  252;  1  A.  K.  Marsh.  Ky. 
76  ;  2  Bail.  So.  C.  497  ;  3  Maule  &  S.  205  ;  2 
Strange,  937. 

Marriage  is  now  settled  to  be  a  valuable 
consideration,  though  it  is  not  convertible 
into  money  or  pecuniarily  valuable.  3  Cow. 
N.  Y.  537;  1  Johns.  Ch.  N.  Y.  261;  Add. 


Penn.  276;  11  Leigh,  Va.  136;  7  Pet.  348;  6 
Dan.  Ky.  89;  22  Me.  374. 

10.  Subscriptions  to  take  shares  in  a  char- 
tered company  are  said  to  rest  upon  sufficient 
consideration ;  for  the  company  is  obliged 
to  give  the  subscriber  his  shares,  and  ho 
must  pay  for  them.  Parsons,  Contr.  377 :  16 
Mass.  94;  8  id.  138;  21  N.  H.  247;  34  Me. 
360;  15  Barb.  N.  Y.  249 ;  5  Ala.  N.  s.  787 ; 
22  Me.  84;  9  Vt.  289. 

On  the  subject  of  voluntary  subscriptions 
for  charitable  purposes  there  is  much  confu- 
sion among  the  authorities.     6  Mete.  310. 

The  subscriptions  to  a  common  object  are 
not  usually  mutual  or  really  concurrent,  and 
can  only  be  held  binding  on  grounds  of  pub- 
lic policy.  See  4  N.  H.  533 ;  6  id.  164;  7  id. 
435  ;  5  Pick.  Mass.  506 ;  2  Vt.  48 ;  9  id.  289 ; 
5  Ohio,  58. 

The  subscription,  to  be  binding,  should  be 
a  promise  to  some  particular  person  or  com- 
mittee ;  and  there  should  be  an  agreement  on 
the  part  of  such  person  or  committee  to  do 
something  on  their  part:  as,  to  provide  mate- 
rials or  erect  a  building.  11  Mass.  114;  2 
Pick.  Mass.  579  ;  24  Vt.  189  ;  9  Barb.  N.  Y. 
202 ;  10  id.  309 ;  9  Gratt.  Va.  033 ;  42  Am.  Jur. 
281-283  ;  4  Me.  382  ;  2  Den.  N.  Y.  403;  1  N. 
Y.  581 ;  2  Cart.  Ind.  555 ;  12  Pick.  Mass.  541. 

If  advances  were  fairly  authorized,  and 
have  been  made  on  the  strength  of  the  sub- 
scriptions, it  will  be  deemed  sufficient  to  make 
them  obligatory.  12  Mass.  190  ;  14  id.  172 ; 
1  Mete.  Mass.  570 ;  5  Pick.  Mass.  228  ;  19  id. 
73  ;  4  111.  198  ;  2  Humphr.  Tenn.  335  ;  2  Vt 
48;  5  Ohio,  58;  9.Barb.  N.  Y.  202. 

11.  Illegal  considerations  can  be  no  found- 
ation for  a  contract.  Violations  of  morality, 
decency,  and  policy  are  in  contravention  of 
common  law :  as,  contracts  to  commit,  conceal, 
or  compound  a  crime.  So,  a  contract  for 
future  illicit  intercourse,  or  in  fraud  of  a 
third  party,  will  not  be  enforced.  Ex  turpi 
contractu  non  oritur  actio.  The  illegality 
created  by  statute  exists  when  the  statute 
either  expressly  prohibits  a,  particular  thing, 
or  affixes  a  penalty  which  implies  prohibi- 
tion, or  implies  such  prohibition  from  its  ob- 
ject and  nature.  3  Burr.  1568  ;  3  Ves.  Ch. 
370 ;  5  id.  286 ;  7  id.  470 ;  11  id.  535  ;  2  Atk. 
Ch.  333 ;  1  Vern.  Ch.  483 ;  1  Ball  &  B.  Ch. 
Ir.  360 ;  3  Madd.  Oh.  110 ;  Chanc.  Pract.  114 ; 
1  Taunt.  136  ;  10  Ad.  &  E.  815 ;  10  Bingh. 
107  ;  2  Mees.  &  W.  Exch.  149  ;  2  Wils.  Ch. 
347;  2  Eng.  L.  &  Eq.  113;  10  id:  424;  6 
Dan.  Ky.  91 ;  3  Bibb,  Ky.  500 ;  9  Vt,  23  ;  11 
id.  592:  17  id.  105  ;  21  id.  184;  11  Wheat. 
258;  22  Me.  488  ;  14  id.  404;  4  Pick.  Mass. 
314;  2  Miss.  18;  2  Ind.  392;  14  Mass.  322; 
15  id.  39  ;  17  id.  258 ;  4  Serg.  &  R.  Penn.  159 ; 
1  Watts  &  S.  Penn.  181 ;  1  Bmn.  Penn.  118  ; 
5  Penn.  St.  452  ;  4  Halst.  N.  J.  352;  2  Sandf. 
N.  Y.  186  ;  4  Humphr.  Tenn.  199;  3  McLean, 
C.  C.  214 :  14  N.  H.  294, 435 ;  23  id.  128  ;  29  id. 
264 ;  5  Rich.  So.  C.  47 ;  3  Brev.  So.  C.  54.  If 
any  part  of  the  consideration  is  void  as  against 
the  law,  it  is  void  in  toto.     11  Vt.  592. 

13.  A  contract  founded  upon  an  impossi- 
ble consideration  is  void.     Lex  neminem  cogii 
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ad  vana  aut  impossibilia.  5  Viner,  Abr.  110, 
111,  Condition  (C)  a,  (D)  a;  1  Rolle,  Abr. 
419;  Coke,  Litt.  206  a;  2  Blackstone,  Comm. 
341 ;  Sheppard,  Touchst.  164j  3  Term,  17;  2 
Barnew.  &  0.  474.  But  this  impossibility 
must  be  a  natural  or  physical  impossibility. 
Piatt,  Cov.  569 ;  3  Chitty,  Com.  Law,  101 ; 
3  Bos.  &  P.  295,  n. ;  6  Term,  718 ;  7  Ad.  & 
E.  798;  1  Pet.  C.  C.  91,  221 ;  5  Taunt.  249  ; 
2  Moore  &  S.  89 ;  9  Bingh.  68. 

A  consideration  which  appeared  to  be  valu- 
able, but  has  turned  out  to  be  a  mere  nullity, 
— that  is,  has  totally  failed, — will  not  support 
a  contract.  An  agreement  to  do  what  one  is 
already  obliged  to  do  is  of  this  kind.  2  Burr. 
1012;  4  Ad.  &  E.  605;  7  Carr.   &  P.  108; 

1  Barnew.  &  Ad.  604;  2  C.  B.  548  ;  1  Campb. 
040,  n. ;  4  East,  455  ;  3  Johns.  N.  Y.  458;  11 
id.  50;  7  N.  Y.  369;  2  Den.  N.  Y.  139;  1 
Vt.  166;  7  Mass.  14;  8  id.  46;  10  id.  34; 
13  id.  216 ;  1  Meto.  Mass.  21 ;  23  Ala.  N.  s. 
320  ;  1  Cons.  So.  C.  467 ;  2  Day,  Conn.  437  ; 

2  Root,  Conn.  258 ;  4  Conn.  428 ;  1  Nott  & 
M'C.  So.  C.  210;  2  id.  65;  1  Ov.  Tenn.  438; 

3  Call,  Va.  373 ;  26  Me.  217 ;  5  Humphr.  Tenn. 
337,  490;  3  Pick.  Mass.  83  ;  6  Cranch,  53  ;  4 
Dev.  &  B.  No.  C.  212;  15  N.  H.  114;  3  Ind. 
289;  7  4(^.5£9;  Dudl.  Ga.  161;  Pothier,  Obi. 
pt.  1,  c.  1,  art.  3,  ^  6. 

Sometimes,  when  the  consideration  par- 
tially fails,  the  appropriate  part  of  the  agree- 
ment may  be  apportioned  to  what  remains,  if 
the  contract  is  capable  of  being  severed.  4 
Ad.  &  E.  605;  11  id.  10,  27;  7  Carr.  &  P. 
108;  1  Mann.  &  R.  218;  3  Taunt.  53;  3 
Bingh.  N.  c.  746;  5  id.  341 ;  8  Mees.  &  W. 
Exch.  870;  2  Crompt.  &  M.  Exch.  48,  214; 
3  Tyrwh.  907;  14  Pick.  Mass.  198;  6  Cush. 
Mass.  508;  28  N.  H.  290;  2  Watts  &  S. 
Penn.  235. 

13.  An  executed  consideration  will  not 
generally  be  sufficient  to  support  a  contract. 
It  is  something  done  before  the  obligor  makes 
his  promise,  and,  therefore,  cannot  be  a  found- 
ation for  that  promise,  unless  it  has  been 
executed  at  the  request  (express  or  implied) 
of  the  promisor.  Such  a  request  plainly  im- 
plies a  promise  of  fair  and  reasonable  com- 
pensation. 3  Bingh.  n.  c.  10 ;  6  Mann.  &  G. 
153;  8  id.  538;  2  Barnew.  &  C.  833;  6  id. 
439;  8  Term,  308;  2111.  113;  14  Johns.  N.Y. 
378 ;  22  Pick.  Mass.  393 ;  2  Meto.  Mass.  180 ;  3 
id.  155 ;  4  Mass.  574 ;  12  id.  328 ;  9  N.  H.  195 ; 
21  id.  544 ;  7  Me.  76,  118;  20  id.  Il'o  ;  24  id. 
349,  374;  27  id.  106;  1  Caines,  584;  7  Johns. 
N.  Y.  87  ;  7  Cow.  N.  Y.  358  ;  2  Conn.  404. 

As  to  time,  considerations  may  be  of  the 
past,  present,  or  future.  Those  which  are 
present  or  future  will  support  a  contract  not 
void  for  other  reasons.  Story,  Contr.  71. 
When  the  consideration  is  to  do  a  thing  here- 
after, and  the  promise  has  been  accepted, 
and  a  promise  in  return  founded  upon  it,  the 
latter  promise  rests  upon  sufficient  founda- 
tion, and  is  obligatory.  3  Md.  67 ;  17  Me. 
303 ;  24  Wend.  N.  Y.  285 ;  17  Pick.  Mass. 
407 ;  1  Speers,  So.  C.  368.  See,  in  general, 
the  text-books  which  have  been  cited  supra. 

CONSIDERATUM    EST    PER    CU- 


RIAM (Lat.  it  is  considered  by  the  court). 
A  formula  used  in  giving  judgments. 

A  judgment  is  the  decision  or  sentence  of  th* 
law,  given  by  a  court  of  justice,  as  the  result  of 
proceedings  instituted  therein  for  the  redress  of  an 
injury.  The  language  of  the  judgment  is  not, 
therefore,  that  "  it  is  decreed,"  or  "  resolved,"  by 
the  court,  but  that  "it  is  considered  by  the  court," 
convideratum  est  per  curiam^  that  the  plaintiff  re- 
cover his  debt,  etc.     3  Bouvier,  Inst.  n.  3298. 

CONSIGN.  To  send  goods  to  a  factor  or 
agent. 

In  Civil  Iia-w.  To  deposit  in  the  custody 
of  a  third  person  a  thing  belonging  to  the 
debtor,  for  the  benefit  of  the  creditor,  under 
the  authority  of  a  court  of  justice.  Pothier, 
Obi.  pt.  3,  c.  1,  art.  8. 

The  term  to  consign,  or  consignation,  is  derived 
from  the  Latin  consigvare,  which  signifies  to  seal; 
for  it  was  formerly  the  practice  to  seal  up  the 
money  thus  received  in  a  bag  or  box.  Aso  &  M. 
Inst.  b.  2,  t.  11,  c.  1,  g  5. 

Generally,  the  consignation  is  made  with  a  public 
officer;  it  is  very  similar  to  our  practice  of  paying 
money  into  court.     See  Burge,  Suret. 

CONSIGNATIO.     See  Consign. 

CONSIGtNEE.  One  to  whom  a  consign- 
ment is  made. 

3.  When  the  goods  consigned  to  him  are 
his  own,  and  they  have  been  ordered  to  be 
sent,  they  are  at  his  risk  the  moment  the  con- 
signment is  made  according  to  his  direction  ; 
and  the  persons  employed  in  the  transmission 
of  the  goods  are  his  agents.  1  Livermore, 
Ag.  9.  When  the  goods  are  not  his  own,  if 
he  accept  the  consignment,  he  is  bound  to 
pursue  the  instructions  of  the  consignor:  as, 
if  the  goods  be  consigned  upon  condition 
that  the  consignee  will  accept.the  consignor's 
bills,  he  is  bound  to  accept  them,  id.  139 ; 
or  if  he  is  directed  to  insure,  he  must  do  so. 
id.  S25.  _ 

3.  It  is  usual  in  bills  of  lading  to  state 
that  the  goode  are  to  be  delivered  to  the  con- 
signee or  his  assigns,  he  or  they  paying 
freight:  in  such  case  the  consignee  or  his 
assigns,  by  accepting  the  goods,  by  implicar 
tion  become  bound  to  pay  the  freight.  Ab- 
bott, Shipp.  pt.  3,  c.  7,  I  4;  3  Bingh.  383;  2 
Parsons,  Contr.  640. 

CONSIGNMENT.  The  goods  or  pro- 
perty sent  by  means  of  a  common  carrier  by 
one  or  more  persons,  called  the  consignors,  in 
one  place,  to  one  or  more  persons,  called  the 
consignees,  who  are  in  another.  The  goods 
sent  by  one  person  to  another,  to  be  sold  or 
disposed  of  by  the  latter  for  and  on  account 
of  the  former. 

CONSIGNOR.  One  who  makes  a  con- 
signment. 

CONSILIARItJS  (Lat.  consiliare,  to  ad- 
vise). In  Civil  La-w.  A  counsellor,  as  dis- 
tinguished fi'om  a  pleader  or  advocate.  An 
assistant  judge.  One  who  participates  in  the 
decisions.     DuCange. 

CONSILIUM  (called,  also,  Dien  Con- 
silii).  A  day  appointed  to  hear  the  counsel  of 
both  parties.     A  case  set  down  for  argument. 

It  18  commonly  used  for  the  day  appointed 
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for  the  argument  of  a  demurrei,  or  errors  as- 
signed.    I  Tidd,  Praot.  438  ;  2  id.  68 1,  1122 ; 

1  Sellon,  Piaot  336;  2  id.  385;  1  Arohbold, 
Pract.  191,  246. 

CONSIMILl  CASU  (Lat.  in  like  case). 
In  Practice.  A  writ  of  entry,  framed  under 
the  provisions  of  the  statute  Westminster  2d 
(13  Bdw.  I.),  c.  24,  which  lay  for  the  beneiit 
of  the  reversioner,  where  a  tenant  by  the 
curtesy  aliened  in  fee  or  for  life. 

Many  other  new  writs  were  framed  under  the 
provisions  of  this  statute ;  but  this  particular  writ 
was  known  emphatically  by  the  title  here  defined. 
The  writ  is  now  practically  obsolete.  See  Case  j 
Assumpsit;  '6  Sharswood,  Blackst.  Comm.  51;  3 
Bouvier,  Inst.  n.  34S2. 

CONSISTORY.  In  Ecclesiastical 
Law.  An  assembly  of  cardinals  convoked 
by  the  pope. 

The  consistory  is  either  public  or  secret.  It  ia 
public  when  the  pope  receives  princes  or  gives  audi- 
ence to  ambassadors;  secret  when  he  fills  vacant 
sees,  proceeds  to  the  canonization  of  paints,  orjudges 
and  settles  certain  contestations  submitted  to  him. 

CONSISTORY  COURT.  In  English 
La-w.  The  courts  of  diocesan  bishops  held 
in  their  several  cathedrals  (before  the  bishop's 
chancellor,  or  commissary,  who  is  the  judge) 
for  the  trial  of  all  ecclesiastical  causes  arising 
within  their  respective  dioceses,  and  also  for 
granting  probates  and  administrations.  From 
the  sentence  of  these  courts  an  appeal  lies  to 
the  archbishop  of  each  province  respectively. 

2  Stephen,  Comm.  230,  237;  3  id.  430,  431; 
SBlackstone,  Comm.  641;  l'Wooddeson,Lect. 
145;  Hallifax,  An.  b.  3,  c.  10,  n.  12. 

CONSOLATO  DEL  MARE.  A  code 
of  sea-laws,  compiled  by  order  of  the  ancient 
kings  of  Arragon.  It  comprised  the  ancient 
ordinances  of  the  Greek  and  Roman  emperors 
and  of  the  kings  of  France  and  Spain,  and 
the  laws  of  the  Mediterranean  islands  and 
of  Venice  and  Genoa.  See  Admiralty  It 
was  originally  written  in  the  dialect  of  Cata- 
lonia, as  its  title  indicates;  and  it  has  been 
translated  into  every  language  of  Europe. 
This  code  has  been  reprinted  in  the  second 
volume  of  the  Collection  de  Lois  Maritimes 
antfirieures  au  XVIII"  Sifecle,  par  J.  M.  Par- 
dessus,  Paris,  1831  ; — a  collection  of  sea-laws 
which  is  very  complete.  See,  also,  Riddu's 
History  of  Mar.  Commerce,  171 ;  l^Iarvin's 
Legal  Bibliography. 

CONSOLIDATED  rUND.  In  Eng- 
land. (LTsually  abbreviated  to  Consols.)  A 
fund  for  the  payment  of  the  public  debt. 

Formerly,  when  a  loan  was  mnde,  authorized  by 
government,  a  particular  part  of  the  revenue  was 
appropriated  for  the  payment  of  the  interest  and  of 
the  principal.  This  was  called  the  fund;  and  every 
loan  had  its  fund.  In  this  manner  the  Aggregate 
fund  originated  in  1715;  the  South-Sea  fund  in 
1717;  the  General  fund  in  1717;  and  the  Sinking 
fund,  into  which  the  surplus  of  these  flowed,  which, 
although  intended  for  the  diminution  of  the  debt, 
was  applied  to  the  necessities  of  the  government. 
These  four  funds  were  consolidated  into  one  in  the 
year  1787;  and  this  fund  is  the  Consolidated  fund. 

It  ia  wholly  appropriated  to  the  payment  of  cer- 
tain specific  charges  and  the  interest  on  the  sums 


originally  lent  the  government  by  individuals, 
which  yield  an  annual  interest  of  three  per  cent,  to 
the  holders.  The  principal  of  the  debt  is  to  be  re- 
turned only  at  the  option  of  the  government.  All 
the  regular  permanent  income  of  the  kingdom 
flows  into  this  fund. 

CONSOLIDATION.      In   Civil   Law. 

The  union  of  the  usufruct  with  the  estate  out 
of  which  it  issues,  in  the  same  person;  which 
happens  when  the  usufructuary  acquires  the 
estate,  or  vice  versd.  In  either  case  the  usu- 
fruct is  extinct.     Le9.  El.  Dr.  Rom.  424. 

It  may  take  place  in  two  ways  :  first,  by  the  usu- 
fructuary surrendering  his  right  to  the  proprietor, 
which  in  the  common  law  is  called  a  surrender; 
secondly,  by  the  release  of  the  proprietor  of  his 
rights  to  the  usufructuary,  which  in  our  law  is 
called  a  release. 

In  Ecclesiastical  Law.  The  union  of 
two  or  more  benefices  in  one.     Cowel. 

In  Practice.  The  union  of  two  or  more 
actions  in  the  same  declaration. 

CONSOLIDATION  RULE.  In  Prac 
tice.  An  order  of  the  court  requiring  the 
plaintiff  to  join  in  one  suit  several  causes  of 
action  against  the  same  defendant  which  may 
be  so  joined  consistently  with  the  rules  of 
pleading,  but  upon  which  he  has  brought  dis- 
tinct suits.  1  Ball.  Penn.  147  ;  lYeates,  Penn. 
5 ;  4  id.  128  ;  3  Serg.  &  R.  Penn.  264 ;  2  Arch- 
bold,  Pract.  180.  The  matter  is  regulated  by 
statute  in  many  of  the  states. 

An  order  ot  court,  issued  in  some  cases, 
restraining  the  plaintiff  from  proceeding  to 
trial  in  more  than  one  of  several  actions 
brought  against  different  defendants  but  in- 
volving the  same  rights,  and  requiring  the 
defendants  also,  in  such  actions,  to  abide  the 
event  of  the  suit  which  is  tried. 

It  is  in  reality  in  this  latter  case  a  mere  stay  of 
proceedings  in  all  the  cases  but  one. 

It  is  often  issued  where  separate  suits  are 
brought  against  several  defendants  founded 
upon  a  policy  of  insurance,  2  Marshall,  Ins. 
701;  Park,  Ins.  xlix.;  see  4  Cow.  N.  Y.  78, 
85  ;  1  Johns.  N.  Y.  29  ;  9  id.  £62;  or  against 
several  obligors  in  a  bond.  3  Chitty,  Pract. 
045;  3  Carr.  &  P.  58.  See  ]  Nott  &  M'C.  So. 
C.  417,  n.;  2  id.  438;  1  Ala.  77;  5  Yerg. 
Tenn.  297;  7  Mo.  477;  2  Tayl.  No.  C.  £00; 
4  Halst.  N.  J.  335;  3  Serg.  &  R.  Penn.  262; 
19  Wend.  N.  Y.  63. 

CONSORTIUM  (Lat.  a  union  of  lots 
or  chances).  A  lawful  marriage.  Union  of 
parties  in  an  action. 

Company ;  companionship.. 

It  occurs  in  this  last  sense  in  the  phrase  per  quod 
conaoriivm  amisit  (by  which  he  has  lost  the  com- 
panionship), used  when  the  plaintiff  declares  for  any 
bodily  injury  done  to  his  wife  by  a  third  person. 
3  Blackstone,  Comm.  140. 

CONSPIRACY  (Lat.  con,  together, 
spiro,  to  breathe).  In  Criminal  Law.  A 
combination  of  two  or  more  persons  by  some 
concerted  action  to  accomplish  some  criminal 
or  unlawful  purpose,  or  to  accomplish  some 
purpose,  not  m  itself  criminal  or  unlawful, 
by  criminal  or  unlawful  means.  2  Mass.  337, 
538;  4  Meto.  Mass.  Ill ;  4  Wend.  N.  Y.  229; 
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15  N.  H.  396;  5  Harr.  &  J.  Md.  317;  3  Serg. 
&  R.  Penn.  220;  12  Conn.  101;  11  Clark  & 
F.  Hou.  L.  155;  4  Mich.  414. 

3,  The  terms  criminal  or  unlawful  are 
used,  because  it  is  manifest  that  many  acts 
are  unlawful  which  are  not  punishable  by 
indictment  or  other  public  prosecution,  and 
yet  there  is  no  doubt  that  a  combination  by 
numbers  to  do  them  is  an  unlawful  con- 
spiracy and  punishable  by  indictment.  12 
Conn.  101;  15  N.  H.  396;  1  Mich.  210; 
Dearsl.  Cr.  Cas.  337;  11  Q.  B.  245;  9  Penn. 
St.  24;  8  Rich.  So.  C.  72;  1  Dev.  No.  C.  357. 

Of  this  character  was  a  conspiracy  to  cheat 
by  false  pretences  without  false  tokens,  when 
a  cheat  by  false  pretences  only  by  a  single 
person  was  not  a  punishable  offence.  11  Q. 
B.  245.  So  a  combination  to  destroy  the  re- 
putation of  an  individual  by  verbal  calumny, 
which  is  not  indictable.  Per  iShaw,  C.  J.,  4 
Mete.  Mass.  123.  So  a  conspiracy  to  induce 
and  persuade  a  young  female,  by  false  repre- 
sentations, to  leave  the  protection  of  her 
parent's  house,  with  a  view  to  facilitate  her 
prostitution.  6  Watts  &  S.  Penn.  461 ;  2  Den. 
Cr.  Cas.  79.  And  see  5  Rand.  Va.  627 ;  6  Ala. 
N.  s.  765;  2  Yeates,  Penn.  114.  So  a  con- 
spiracy by  false  and  fraudulent  representa- 
tions that  a  horse  bought  by  one  of  the  de- 
fendants from  the  prosecutor  was  unsound, 
to  induce  him  to  accept  a  less  sum  for  the 
horse  than  the  agreed  price.  1  Dearsl.  Cr.  Cas. 
337.  A  conspiracy  by  traders  to  dispose  of 
their  goods  in  contemplation  of  bankruptcy, 
with  intent  to  defraud  their  creditors.  1 
Fost.  &  F.  Cr.  Cas.  33. 

3.  The  obtaining  of  goods  on  credit  by  an 
insolvent  person  without  disclosing  his  in- 
solvency, and  without  having  any  reasonable 
expectation  of  being  able  to  pay  for  such 
goods  in  and  by  means  of  the  fair  and  ordi- 
nary course  of  his  business,  is  not  of  itself  such 
an  unlawful  act  as  may  be  the  subject  of  an 
action  for  conspiracy;  though  it  would  be 
otherwise,  it  seems,  in  the  case  of  a  purchase 
made  without  any  expectation  of  payment.  1 
Cush.  Mass.  189.  But  the  obtaining  posses- 
sion of  goods  under  the  pretence  of  paying 
cash  for  them  on  delivery,  the  buyer  know- 
ing that  he  has  no  funds  to  pay  with,  and 
appropriating  the  goods  to  his  own  use  in 
fraud  of  the  seller,  is  such  a  fraud  or  cheat 
as  may  be  the  subject  of  a  charge  of  con- 
spiracy.    1  Cush,  Mass.  189. 

4.  A  combination  to  go  to  a  theatre  to  hiss 
an  actor,  2  Campb.  369  ;  6  Term,  628 ;  to  indict 
for  the  purpose  of  extorting  money,  4  Barnew. 
&  C.  329 ;  to  charge  a  person  with  being  the 
father  of  a  bastard  cnild,  1  Salk.  174;  to 
coerce  journeymen  to  demand  a  higher  rate 
of  wages,  6  Term,  6  19  ;  14  Wend.  N.  Y.  9 ;  to 
charge  a  person  with  poisoning  another,  F. 
Moore,  816;  to  affect  the  price  of  public 
stocks  by  false  rumors,  3  Maule  &  S.  67  ;  to 
pt'event  competition  at  an  auction,  6  Carr.  & 
P.  239,  have  each  been  held  indictable. 

In  order  to  render  the  offence  complete,  it  is 
not  necessary  that  any  act  should  be  done  in 
pursuance  oi  the  unlawful  agreement  entered 


into  between  the  parties,  or  that  any  one 
should  have  been  defrauded  or  injured  by  it. 
The  conspiracy  is  the  gist  of  the  crime.  2 
Mass.  337,  538  ;  6  id.  7i;  7  Cush.  Mass.  514; 
3  Serg.  &  R.  Penn.  220;  8  id.  420;  23  Penn. 
St.  355 ;  4  Wend.  N.  Y.  259;  1  Halst.  N.  J. 
293;  3  Zabr.  N.  J.  33 ;  3  Ala.  360;  5  Harr- 
&  J.  Md.  317.     But  see  10  Vt.  353. 

5.  By  the  laws  of  the  United  States,  st. 
1825,  c.  76,  g  23,  3  Story,  Laws  U.  S.  2006, 
a  wilful  and  corrupt  conspiracy  to  cast  away, 
burn,  or  otherwise  destroy  any  ship  or  vessel, 
with  intent  to  injure  any  underwriter  thereon, 
or  the  goods  on  board  thereof,  or  any  lender 
of  money  on  such  vessel  on  bottomry  or  re- 
spondentia, is  made  felony,  and  the  offender 
punishable  by  fine  not  exceeding  ten  thou- 
sand dollars,  and  by  imprisonment  and  con- 
finement at  hard  labor  not  exceeding  ten 
years. 

Consult  Russell,  Crimes,  Greaves  ed.; 
Gabbett,  Crim.  Law;  2  Bishop,  Crim.  Law, 
|§  149-202. 

CONSPIRATORS.  Persons  guilty  of  a 
conspiracy. 

CONSTABLE.  An  officer  whose  duty  it 
is  to  keep  the  peace  in  the  district  which  is 
assigned  to  him. 

The  most  satisfactory  derivation  of  the  term  and 
history  of  the  origin  of  this  office  is  that  which  de- 
duces it  from  the  French  comestablc  {Itat.  comes-aia- 
huU),  who  was  an  officer  second  only  to  the  king, 
lie  mi^ht  take  charge  of  the  army,  wherever  it  was, 
if  the  king  were  not  present,  and  had  the  general 
control  of  every  thing  relating  to  military  matters, 
as  the  marching  troops,  their  encampment,  pro- 
visioning, etc.     Guyot,  liij^,  Univ. 

The  same  extensive  duties  pertained  to  the  con- 
stable of  Scotland.     Bell,  Diet. 

The  duties  of  this  officer  in  England  seem  to  hiuve 
been  firstfully  defined  by  thestat.  Westm.  (13  Edw. 
I.) ;  and  question  has  been  frequently  made  whether 
the  office  existed  in  England  before  that  time.  1 
Blackstone,  Comm.  3o6.  It  seems,  however,  to  be 
pretty  certain  that  the  office  in  England  is  of  Nor- 
man origin,  being  introduced  by  William,  and  that 
subsequently  the  duties  of  the  Saxon  tithing-men, 
borsholderSj  etc.  were  added  to  its  other  functions. 
See  Cowel;  Willcock,  Const.;  1  Blackstone,  CoiiAm. 
356. 

High  constables  were  first  ordained,  accord- 
ing to  Blackstone,  by  the  statute  of  AYest- 
minster,  though  they  were  known  as  efScient 
public  ofiicers  long  before  that  time.  1  Shars- 
wood,  Blackst.  Comm.  356.  They  are  to  be  ap- 
pointed for  each  franchise  or  hundred  by  the 
leet,  or,  in  default  of  such  appointment,  by  the 
justices  at  quarter-sessions.  Their  first  duty 
is  that  of  keeping  the  kind's  peace.  In  ad- 
dition, they  are  to  serve  warrants,  return  lists 
of  jurors,  and  perform  various  other  services 
enumerated  in  Coke,  4th  Inst.  267 ;  3  Stephen, 
Comm.  47;  Jacob,  Law  Diet.  In  some  cities 
and  towns  in  the  United  States  there  are  offi- 
cers called  high  constables,  who  are  the  prin- 
cipal police  officers  in  their  jurisdiction. 

Peftycorasto6Ze«  are  inferior  officers  in  every 
town  or  parish,  subordinate  to  the  high  con- 
stable. They  perform  the  duties  of  head- 
borough,  tithing-man,  or  borsholder,  and,  in 
addition,  their  more  modern  duties  appertain- 
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ing  to  the  keeping  the  peace  within  their 
town,  village,  or  tithing. 

In  England,  however,  their  duties  have 
been  much  restricted  by  the  act  5  &  6  Vict, 
c.  109,  which  deprives  them  of  their  power  as 
conservators  of  the  peace.  3  Stephen,  Comm. 
47. 

In  the  United  States,  generally,  petty  con- 
stables only  are  retained,  their  duties  being 
generally  the  same  as  those  of  constables  in 
England  prior  to  the  5  <Sk  6  Vict.  u.  109,  in- 
cluding a  limited  judicial  power  as  conserva- 
tors of  the  peace,  a  ministerial  power  for  the 
service  of  writs,  etc.,  and  some  other  duties 
not  strictly  referable  to  either  of  these  heads. 
Their  immunities  and  indemnities  are  propor- 
tioned to  their  powers,  and  are  quite  extensive. 
See  1  Sharswood,  Blackst.  Comm.  356,  n. 
They  are  authorized  to  arrest  without  war- 
rant on  a  reasonable  suspicion  of  felony,  for 
offences  against  the  peace  committed  in  their 
presence,  and  in  Various  other  cases.  1  Chitty, 
Crim.  Law,  20-24;  4  Sharswood,  Blackst. 
Comm.  292 ;  Arrest. 

CONSTABLE  OF  A  CASTLE.  The 
warden  or  keeper  of  a  castle  ;  the  castellain. 
Stat.  Westm.  1,  c.  7  (3  Edw.  I.) ;  Spelman, 
Gloss. 

The  constable  of  Dover  Castle  was  also  warden 
of  the  Cinque  Ports.  There  was  besides  a  constable 
of  the  Tower,  as  well  as  other  constables  of  castles 
of  less  note.     Cowel  j  Lambard,  Const. 

CONSTABLE  OP  ENGLAND  (called, 
also,  Marshal).  His  office  consisted  in  the 
care  of  the  common  peace  of  the  realm  in 
deeds  of  arms  and  matters  of  war.  Lambard, 
Const.  4. 

He  was  to  regulate  all  matters  of  chivalry, 
tournaments,  and  feats  of  arms  which  were 
performed  on  horseback.  3  Stephen,  Comm. 
47.  He  held  the  court  of  chivalry,  besides 
sitting  in  the  aula  regis.  4Blackstone,  Comm. 
92. 

The  office  is  disused  in  England,  except  on 
coronation-days  and  other  such  occasions  of 
state,  and  was  last  held  by  Stafford,  Duke  of 
Buckingham,  under  Henry  VIII.  His  title  is 
Lord  High  Constable  of  Eng;land.  3  Stephen, 
Comm.  47 ;  1  Blaokstone,  Comm.  355. 

CONSTABLE  OF  SCOTLAND.  An 
officer  who  was  formerly  entitled  to  command 
all  the  king's  armies  in  the  absence  of  the 
king,  and  to  take  cognizance  of  all  crimes 
committed  within  four  miles  of  the  king's 
person  or  of  parliament,  the  privy  council, 
or  any  general  convention  of  the  states  of  the 
kingdom.  The  office  was  hereditary  in  the 
family  of  Errol,  and  was  abolished  by  the  20 
Geo.  III.  c.  43.  Bell,  Diet.;  Erskine,  Inst. 
1.  3.  37. 

CONSTABLE  OF  THE  EXCHE- 
QUER. An  officer  spoken  of  in  the  51  Hen. 
III.  Stat.  5,  cited  by  Cowel. 

CONSTABLEWICK.  The  territorial 
jurisdiction  of  a  constable.  5  Nev.  &  M. 
261. 

CONSTABULARIUS  (Lat.).  An  officer 
of  horse ;  an  officer  having  charge  of  foot  or 


horse ;  a  naval  commander  ;  an  officer  having 
charge  of  military  affairs  generally.  Spelman, 
Gloss. 

The  titles  were  very  numerous,  all  derived,  how- 
ever, from  comp.e~.atahitli,  and  the  duties  were  quite 
similar  in  all  the  countries  where  the  civil  law  pre- 
vailed. His  powers  were  second  only  to  those  of 
the  king  in  all  matters  relating  to  the  armies  of  the 
kingdom. 

In  England  his  power  was  early  diminished  and 
restricted  to  those  duties  which  related  to  the  pre- 
servation of  the  king's  peace.  The  office  is  now 
abolished  in  England,  except  as  a  matter  of  cere- 
mony, and  in  Prance.    Guyot,  Etp.  Univ.;  Cowel, 

CONSTAT  (Lat.  it  appears).  A  certi- 
ficate by  an  officer  that  certain  matters  there- 
in stated  appear  of  record.  See  1  Hayw.  No. 
C.410. 

An  exemplification  under  the  great  seal  of 
the  enrolment  of  letters  patent.  Coke,  Litt. 
225. 

A  certificate  which  the  clerk  of  the  pipe 
and  auditors  of  the  exchequer  make  at  the 
request  of  any  person  who  intends  to  plead 
or  move  in  the  court  for  the  discharge  of  any 
thing;  and  the  effect  of  it  is,  the  certifying 
what  constat  (appears)  upon  record  touching 
the  matter  in  question. 

CONSTITUENT  (Lat.  consiituo,  to  ap- 
point). He  who  gives  authority  to  another 
to  act  for  him.  The  constituent  is  bound  by 
the  acts  of  his  attorney,  and  the  attorney  is 
responsible  to  his  constituent. 

CONSTITUERE.  In  Old  English 
Law.     To  establish  ;  to  appoint ;  to  ordain. 

Used  in  letters  of  attorney,  and  translated 
by  constitute.  Applied  generally,  also,  to 
denote  appointment.  Reg.  Orig"  172 ;  Du- 
Cange. 

CONSTITUTED         AUTHORITIES. 

The  officers  properly  appointed  under  the 
constitution  for  the  government  of  the 
people.  Those  powers  which  the  constitution 
of  each  people  has  established  to  govern 
them,  to  cause  their  rights  to  be  respected, 
and  to  maintain  those  of  each  of  its  mem- 
bers. 

They  are  called  constituted,  to  distinguish 
them  from  the  constituting  authority  which 
has  created  or  organized  them,  or  has  dele- 
gated to  an  authority,  which  it  has  itself 
created,  the  right  of  establishing  or  regu- 
lating their  movements. 

CONSTITUTIO.     In  Civil  Law.     An 

establishment  or  settlement.  Used  of  contro- 
versies settled  by  the  parties  without  a  trial. 
Calvinus,  Lex. 

A  sum  paid  according  to  agreement.  Du- 
Cange. 

An  ordinance  or  decree  having  its  force 
from  the  will  of  the  emperor.  Dig.  I.  4.  1, 
Cooper's  notes. 

In  Old  English  Law.  An  ordinance  or 
statute.     A  provision  of  a  statute. 

CONSTITUTION.  The  fundamental 
law  of  n.  free  country  which  characterizes 
the  organism  of  the  country  and  secures  the 
rights  of  the  citizen  and  determines  his  main 
duties  as  a  freeman. 
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2.  Constitution,  in  the  former  law  of  the  European 
continent,  signified  as  much  as  decree, — a  decree  of 
importance,  especially  ecclesiastical  decrees.  The 
decrees  of  the  Roman  emperors  referring  to  the  jus 
circa  sacra,  contained  in  the  Code  of  Justinian, 
have  been  repeatedly  collected  and  called  the  Con- 
stitutions. The  famous  bull  Unigenitua  was  usually 
called  in  France  the  Constitution.  Comprehensive 
laws  or  decrees  have  been  called  constitutions  thus, 
the  Constitutio  Griminalis  Carolina,  which  is  the 
penal  code  decreed  by  Charles  V.  for  Germany. 
In  political  law  the  word  constitution  came  to  be 
used  more  and  more  for  the  fundamentals  of  a 
government, — the  laws  and  usages  which  give  it  its 
characteristic  feature.  We  find,  thus,  former  Eng- 
lish writers  speak  of  the  constitution  of  the  Turkish 
empire.  These  fundamental  laws  and  customs  ap- 
peared to  our  race  especially  important  where 
they  limited  the  power  and  action  of  the  different 
branches  of  government;  and  it  came  thus  to  pass 
that  by  constitution  was  meant  especially  the  fun- 
damental law  of  a  state  in  which  the  citizen  enjoys 
a  high  degree  of  civil  liberty ;  and,  as  it  is  equally 
necessary  to  guard  against  the  power  of  the  executive 
in  monarchies,  a  period  arrived — namely,  the  first 
half  of  the  present  century — when  in  Europe,  and 
especially  on  the  continent,  the  term  constitutional 
government  came  to  be  used  in  contradistinction  to 
absolutism. 

3*  Wenow  mean  by  the  term  constitution,  in  com- 
mon parlance,  the  fundamental  law  of  a  free  coun- 
try which  characterizes  the  organism  of  the  coun- 
try and  secures  the  rights  of  the  citizen  and 
determines  his  main  duties  as  a  freeman.  Some- 
times, indeed,  the  word  constitution  has  been  used 
in  rjcent  times  fjpr  what  otherwise  is  generally 
called  an  organic  law.  Napoleon  I.  styled  himself 
Emperor  of  the  French  by  the  Graee  of  God  and 
the  Constitutions  of  the  Empire. 

Constitutions  were  generally  divided  into  written 
and  not-written  constitutions,  analogous  to  leges 
scrip'x  axidnonscriptse.  These  terms  do  not  indicate 
the  distinguishing  principle:  Lieber,  therefore,  di- 
vides political  constitutions  into  accumulated  or 
cumulative  constitutions  and  enacted  constitutions. 
The  constitution  of  ancient  Rome  and  that  of  Eng- 
land belong  to  the  first  class.  The  latter  consists 
of  the  customs,  statutes,  common  laws,  and  decisions 
of  fundamental  importance.  The  Reform  act  is 
considered  by  the  English  a  portion  of  the  consti- 
tution as  much  as  the  trial  by  jury  or  the  represent- 
ative system,  which  have  never  been  enacted,  but 
correspond  to  what  Cicero  calls  leges  natie.  Our 
constitutions  are  enacted;  that  is  to  say,  ihey  were, 
on  a  certain  day  and  by  a  certain  authority,  enacted 
as  a  fundamental  law  of  the  body  politic.  In 
many  cases  enacted  constitutions  cannot  be  dis- 
pensed with,  and  they  have  certain  advantages 
which  cumulative  constitutions  must  forego;  while 
the  latter  have  some  advantages  which  the  former 
cannot  obtain.  It  has  been  thought,  in  many 
periods,  by  modern  nations,  that  enacted  constitu- 
tions and  statutory  law  alone  are  firm  guarantees 
of  rights  and  liberties.  This  error  has  been  ex- 
posed in  Lieber 's  Civil  Liberty.  Nor  can  enacted 
constitutions  dispense  with  the  "  grown  law"  (lex 
nata).  For  the  meaning  of  much  that  an  enacted 
constitution  establishes  can  only  be  found  by  the 
grown  law  on  which  it  is  founded,  just  as  the  Brit- 
ish Bill  of  Rights  (an  enacted  portion  of  the  Eng- 
lish constitutinn)  rests  on  the  common  law. 

4,  Enacted  constitutions  may  be  either  octroyed, 
that  is,  granted  by  the  presumed  full  authority  of 
the  grantor,  the  monarch;  or  they  mny  be  en- 
acted by  a  sovereign  people  prescribing  high  rules 
of  action  and  fundamental  laws  for  its  political  so- 
ciety, such  as  ours  is;  or  they  may  rest  on  con- 
tracts between  contracting  parties, — for  instance, 
between   the  people  ,  and  a  dynasty,  or  between 


several  states.  We  cannot  enter  here  into  the  inte- 
resting inquiry  concerning  the  points  on  which  all 
modern  constitutions  agree,  and  regarding  which 
they  differ, — one  of  the  most  instructive  inquiries 
for  the  publicist  and  jurist.  See  Hallam's  Consti- 
tutional History  of  England;  Story  on  the  Consti- 
tution ;  Sheppard's  Constitutional  Text-Book;  El- 
liot's Debates  on  the  Constitution,  (fee,  Philadel- 
phia, 1859 ;  Lieber's  article  Constitution,  in  the 
Encyclopgedia  Americana;  Rotteck's  article  Consti- 
tution, in  the  Staats-Lexicon,  2d  ed. 

CONSTITUTION  OF  THE  UNITED 
STATES  OF  AMERICA.  The  supreme 
law  of  the  United  States. 

2.  It  was  framed  by  a  convention  of  the 
representatives  of  the  people,  who  met  at 
Philadelphia,  and  finally  adopted  it  on  the 
ITth  day  of  September,  1787.  It  became  the 
law  of  the  land  on  the  first  Wednesday  in 
March,  1789.     5  Wheat.  420. 

The  preamble  declares  that  the  people  of  the 
United  States,  in  order  to  furm  a  more  .perfect 
union,  establish  justice,  insure  public  tranquillity, 
provide  for  the  common  defence,  promote  the  general 
welfare,  and  secure  the  blessings  of  liberty  to  them- 
selves and  their  posterity,  do  ordain  and  establish 
this  constitution  for  the  United  States  of  America. 

3.  The  first  article  is  divided  into  ten  sections. 
By  ihQ  first  the  legislative  power  is  vested  in  con- 
gress. The  second  regulates  the  formation  of  the 
house  of  representatives,  and  declares  who  shall  be 
electors.  The  third  provides  for  the  organization 
of  the  senate,  and  bestows  on  it  the  power  to  try 
impeachments.  The  fourth  directs  the  times  and 
places  of  holding  elections,  and  the  time  of  meet- 
ing of  congress.  The  fifth  determines  the  power 
of  the  respective  houses.  The  sisth  provides  for  a 
compensation  to  members  of  congress,  and  for  their 
safety  from  arrests,  and  disqualifies  them  from 
holding  certain  offices.  The  eereuth  directs  the 
manner  of  passing  bills.  The  eighth  dennes  the 
powers  vested  in  congress.  The  ninth  contains  the 
following  provisions:  1st.  That  the  migration  or 
importation  of  certain  classes  of  persons  shall  not 
be  prohibited  prior  to  the  year  180S.  2d.  That  the 
writ  of  habeas  corpus  shall  not  be  suspended,  except 
in  particular  cases.  3d.  That  no  bill  of  attainder 
or  ex  post  facto  Is^w  shall  be  passed.  4th.  The 
manneroflayiug  taxes.  6th.  The  maiiner  of  draw- 
ing money  out  of  the  treasury.  Cth.  That  no  title 
of  nobility  shall  be  granted.  7th.  That  no  officer 
shall  receive  a  preset  from  a  foreign  government. 
The  tenth  forbids  the  respective  states  to  exercise 
certain  powers  there  f»numerated. 

4.  The  second  article  is  divided  Into  four  sections. 
The ^rsf  vests  the  execu^-ive  power  in  the  president 
of  the  United  State-*,  anrf  (as  amtiided)  provides  for 
his  election  and  that  of  the  vice-president.  The 
second  section  confers  various  powers  on  the  presi- 
dent. The  third  defines  his  duties.  Tha fourth  pro- 
vides for  tho  impeachment  of  the  president,  vice- 
president,  and  all  civil  officers  of  the  United  States. 

The  third  articfe  contains  three  sections.  The 
first  vests  the  judicial  power  in  sundry  courts,  pro- 
vides for  the  tenure  of  office  by  the  judges,  and  for 
their  compensation.  The  second  provides  for  the 
extent  of  the  judicial  power,  vests  in  the  supreme 
court  original  jurisdiction  in  certain  cases,  and 
directs  the  manner  of  trying  crimes.  The  third 
defines  treason,  and  vests  in  congress  the  power  to 
declare  its  punishment. 

5.  The  fourth  article  is  composed  of  four  sections. 
The  first  relates  to  the  faith  which  state  records,  Ac. 
shall  have  in  other  states.  The  second  secures  tho 
rights  of  citizens  in  the  several  states, — the  de- 
livery of  fugitives  from  justice  or  from  labor.  The 
third,  for  the  admission  of  new   states,  and  the 
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government  of  the  territories.  The  fourth  guar- 
anties to  every  state  in  the  union  the  republican 
form  of  government,  and  protection  from  invasion 
or  domestio  violence. 

The_^/iA  article  provides  for  amendments  to  the 
constitution. 

The  aixth  article  declares  that  the  debts  due  under 
the  confederation  shall  be  valid  against  the  United 
States ;  that  the  constitution  and  treaties  made 
under  its  powers  shall  be  the  supreme  law  of  the 
land;  that  public  officers  shall  be  required  by  oath 
or  affirmation  to  support  the  constitution  of  the 
United  States;  and  that  no  religious  test  shall  be 
required  as  a  qualification  for  office. 

The  seventh  article  directs  what  shall  be  a  sufficient 
ratification  of  this  constitution  by  the  states. 

6.  In  pursuance  of  the  fifth  article  of  the  con- 
stitution, articles  in  addition  to,  and  amendment  of, 
the  constitution,  were  proposed  by  congress,  and 
ratified  by  the  legislatures  of  the  several  states. 
These  additional  articles  are  to  the  following  im- 
port : — 

The  ji.r9t  relates  to  religious  freedom ;  the  liberty 
of  the  press ;  and  the  right  of  the  people  to  assemble 
and  to  petition  for  redress  of  grievances. 

The  second  secures  to  the  people  the  right  to  bear 
arms. 

The  third  provides  for  the  quartering  of  soldiers. 

The/our(7?.  regulates  the  right  of  search,  and  the 
manner  of  arrest  on  criminal  charges. 

The  Jifth  directs  the  manner  of  being  held  to 
answer  for  crimes,  and  provides  for  the  secixrity  of 
the  life,  liberty,  and  property  of  the  citizens. 

The  sixth  secures  to  the  accused  the  right  to  a 
fair  trial  by  jury. 

The  seventh  provides  for  a  trial  by  jury  in  civil 
cases. 

■  The  eighth  directs  that  excessive  bail  shall  not 
be  required;  nor  excessive  fines  imposed;  nor  cruel 
and  unusual  punishments  infiicted. 

The  ninth  secures  to  the  people  the  rights  retained 
by  them. 

The  tenth  secures  the  rights  to  the  states,  or  to 
the  people  the  rights  they  have  not  granted. 

The  eleventh  limits  the  powers  of  the  courts  as  to 
suits  against  one  of  the  United  St.ates. 

The  twelfth  points  but  the  manner  of  electing 
the  president  and  vice-president. 

The  fo'.lowing  are  the  dates  of  the  ratification 
of  the  constitution  by  each  of  the  original  thirteen 
states:  Delawart.',  December 7, 17S7 ;  Pennsylvania., 
December  12,  17fi7;  New  Jersey,  December  18, 
1787;  Georgia, January  2, 1788;  Connecticut, Janu- 
ary, -9,  1788;  Massachusetts,  February  6,  1788; 
Maryland,  April  28,  1788;  South  Carolina,  May 
23,  1788;  Now  Hampshire,  Juno  21,  1788;  Vir- 
gini:i,  June  26,  1788;  Now  York,  July  26,  1788; 
North  Carolina,  November  21, 1789;  Rhode  Island, 
May  29.  1790. 

CONSTITUTIONAL.  That  which  is 
consonautto,  aud  agrees  with,  the  constitution. 

When  laws  are  made  in  violation  of  the 
constitution,  they  are  null  and  void ;  but  the 
courts  will  not  declare  such  a  law  void  unless 
there  appears  to  be  a  clear  and  unequivocal 
breach  of  the  constitution.  The  question 
may  arise  with  regard  to  both  state  and 
United  States  laws  considered  with  reference 
to  the  United  States  constitution,  and  with 
regard  to  state  laws  also  as  considered  in 
reference  to  the  state  constitution.  See  1 
Kent,  Comm.  249  ef  seg. ;  Story,  Const. 

CONSTITUTOR.     In  Civil  Law.     He 
who  promised  by  a  simple  pact  to  pay  the 
debt  of  another ;  and  this  is  always  a  prin- 
cipail  obligation.     Inst.  4.  6.  9. 
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CONSTITUTUM  (Lat.).  Aii  agreement 
to  pay  a  subsisting  debt  which  exists  without 
any  stipulation,  whether  of  the  promisor  or 
another  party.  It  differs  from  a  stipulation 
in  that  it  must  be  for  an  existing  debt. 
DuCange. 

A  day  appointed  for  any  purpose.  A  form 
of  appeal.     Calvinus,  Lex. 

CONSTRAINT.  In  Scotch  Law.  Du- 
ress. 

It  is  a  general  rule,  that  when  one  is  com- 
pelled into  a  contract  there  is  no  effectual 
consent,  though,  ostensibly,  there  is  the  form 
of  it.  In  such  case  the  contract  will  be  de- 
clared void.  The  constraint  requisite  thus  to 
annul  a  contract  must  be  a  vis  aut  metus  qui 
cadet  in  constanlem  virum,  ( such  as  would  shake 
a  man  of  firmness  and  resolution).  Erskine, 
lust.  3.  1.  IG;  4. 1.  26;  1  Bell,  Comm.  b.  3,  pt. 
1,  c.  1,  s.  1,  art.  1,  page  295. 

CONSTRUCTION  (Lat.  eonstruere,  to 
put  together). 

In  Practice.  Determining  the  meaning 
and  application  as  to  the  case  in  question  of 
the  provisions  of  a  constitution,  statute,  will, 
or  other  instrument,  or  of  an  oral  agreement. 

Drawing  conclusions  respecting  sabjecta 
that  lie  beyond  the  direct  expressions  of  the 
term.    Lieber,  Leg.  &  Pol.  Herm.  20. 

Construction  and  interpretatioji  are  generally 
used  by  writers  on  legal  subjects,  and  by  the 
courts,  as  synonymous,  sometimes  one  term  being 
employed  and  sometimes  the  other.  Lieber,  in  his 
Legal  and  Political  Hermeneutics,  distinguishes 
between  the  two,  considering  the  province  of  in- 
terpretation as  limited  to  the  written  text,  while 
construction  goes  beyond,  and  includes  cases  where 
texts  interpreted  and  to  be  construed  are  to  be 
reconciled  with  rules  of  law  or  with  compacts  or 
constitutions  of  superior  authority,  or  where  we 
reason  from  the  aim  or  object  of  an  instrument  or 
determine  its  application  to  cases  unprovided  for. 
C.  1,  ?  8;  c.  3,  §  2;  0.  4;  e.  S.  This  distinction 
needs  no  higher  authority  for  its  accuracy;  but  it 
is  convenient  to  adopt  the  common  usage,  and  con- 
sider some  common  rules  and  examples  on  these 
subjects,  without  attempting  to  distinguish  exactly 
cases  of  construction  from  those  of  interpretation. 

A  .s/Wc<  construction  is  one  which  limits  the 
application  of  the  provisions  of  the  instrument 
or  agreement  to  cases  clearly  described  by  the 
words  used.     It  is  called,  also,  literal. 

A  liberal  construction  is  one  by  which  the 
letter  is  enlarged  or  restrained  so  as  more 
effectually  to  accomplish  the  end  in  view.  It 
is  called,  also,  equitable. 

The  terms  strict  and  liberal  are  applied  mainly 
in  the  eonstructioa  of  statutes;  and  the  question  of 
strictness  or  liberality  is  considered  always  with 
reference  to  the  statute  itself,  according  to  whether 
its  application  is  confined  to  those  cases  clearly 
within  the  legitimate  import  of  the  words  used,  or 
is  extended  beyond  though  not  in  violation  of 
{ultra,  «ed  non  contra)  the  strict  letter.  In  contracts, 
a  strict  construction  as  to  one  party  would  be  liberal 
as  to  the  other. 

One  leading  principle  of  construction  is  to 
carry  out  the  intention  of  the  authors  of  or 
partieij  to  the  instrument  or  agreement,  so 
far  as  it  can  be  done  without  infringing  upon 
any  law  of  superior  binding  force. 
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In  regard  to  cases  where  this  intention  is  clearly 
expressed,  there  is  little  room  for  variety  of  con- 
struction; and  it  is  mainly  in  cases  where  the  in- 
tention is  indistinctly  disclosed,  though  fairly  pre- 
sumed to  exist  in  the  minds  of  the  parties,  that 
any  liberty  of  construction  exists. 

Words,  if  of  common  use,  are  to  be  taken 
in  their  natural,  plain,  obvious,  and  ordinary 
gignifications ;  but  if  technical  words  are 
used,  they  are  to  be  taken  in  a  technical 
sense,  unless  a  contrary  intention  clearly 
appear,  in  either  case,  from  the  context. 

All  instruments  and  agreements  are  to  be 
80  construed  as  to  give  effect  to  the  whole  or 
as  large  a  portion  as  possible  of  the  instru- 
ment or  agreement. 

Statutes,  if  penal,  are  to  be  strictly,  and,  if 
remedial,  liberally,  construed.  Dwarria,  Stat. 
615  et  seq.  The  apparent  object  of  the  legis- 
lature is  to  be  sought  for  as  disclosed  by  the 
act  itself,  the  preamble  in  some  cases,  similar 
statutes  relating  to  the  same  subject,  the  con- 
sideration of  the  mischiefs  of  the  old  law, 
and  perhaps  some  other  circumstances. 

All  statutes  are  to  be  construed  with  refer- 
ence to  the  provisions  of  the  common  law, 
and  provisions  in  derogation  of  the  common 
law  are  held  strictly. 

In  construing  statutes  of  the  various  states 
or  of  foreign  countries,  the  supreme  court  of 
the  United  States  adopts  the  construction  put 
upon  them  by  the  courts  of  the  state  or 
country  by  whose  legislature  the  statute  was 
enacted ;  but  this  does  not  necessarily  include 
subsequent  variations  of  construction  by  such 
courts.     5  Pet.  280.    See  Conflict  of  Laws. 

In  contracts,  words  may  be  understood  in 
a  technical  or  peculiar  sense  when  such 
meaning  has  been  stamped  upon  them  by  the 
usage  of  the  trade  or  place  in  which  the  con- 
tract occurs.  When  words  are  manifestly  in- 
consistent with  the  declared  purpose  and 
object  of  the  contract,  they  may  be  rejected. 
2  Atk.  32.  When  words  are  omitted  so  as  to 
defeat  the  effect  of  the  contract,  they  will  be 
supplied  by  the  obvious  sense  and  inference 
from  the  context.  When  words  admit  of 
two  senses,  that  which  gives  effect  to  the 
design  of  the  parties  is  preferred  to  that 
which  destroys  it.     Cowp.  714. 

Usages  of  the  trade  or  place  of  making  the 
contract  are  presumed  to  be  incorporated, 
unless  a  contrary  stipulation  occurs.  See 
Lex  Loci. 

Numerous  other  rules  for  construction  exist, 
for  which  reference  may  be  had  to  the  follow- 
ing authorities : — 

As  to  the  construction  of  statutes,  1  Kent, 
Comm.  460;  Bacon,  Abr.  Statutes,  J:  Dwarris, 
Statutes;  1  Bouvier,  Inst.  nn.  86-90;  Sedg- 
wick, Stat,  and  Const.  Law;  Lieber,  Legal 
and  Polit.  Hermeneutics. 

As  to  the  construction  of  contracts,  Comyns, 
Chitty,  Parsons,  Powell,  Story,  on  Contracts  ; 
2  Blackstone,  Comm.  379 ;  1  Bell,  Comm.  5th 
ed.  431 ;  4  Kent,  Comm.  419 ;  Vattel,  b.  2,  c. 
17;  Story,  Const.  U  397-456;  Pothier,  Obliga- 
tions; Long,  Story,  on  Sales;  1  Bouvier,  Inst, 
nn.  658,  699. 


As  to  the  construction  of  wills,  Bythewood, 
Jarman,  Wigram,  on  Wills ;  6  Cruise,  Dig. 
171 ;  2  Fonblanque,  Eq.  309 ;  Roper,  Lega 
cies ;  Washburn,  Real  Property. 

The  following  words  and  phrases  have  received 
construction  in  the  cases  referred  to. 

A  B,  agent.     1  111.  172. 

A  B  (seal),  agent  for  CD.     1  Blackf.  Ins.  242. 

A  and  hie  aaeociaies.     2  Nott  &  M'C.  So.  C.  400. 

A  case.     9  Wheat.  738. 

Apiece  of  land.     F.  Moore,  702;  s.  u.  Ow.  18. 

A  place  called  the  vestry.  3  Lev.  96;  2  Ld. 
Raym.  1471. 

A  atave  set  at  liberty.     3  Conn.  467. 

A  true  bill.     1  Meigs,  Tenn.  109. 

A  two-penny  bleeder.     3  "Whart.  138. 

Abbreviations.  4  Carr.  &  P.  51;  s.  c.  19  Eng.  C. 
L.  268. 

Abide.     6  N.  H.  162. 

About.     2  Barnew.  &  Ad.  106;  5  Me.  482.     See 

4  Me.  285.    About dollars.    5  Serg.  <S;  E.  Penn. 

402.     About  $160.     23  Me.  121. 

Absolute  disposal.  2  Ed.  Ch.  87;  1  Brown,  Pari. 
Cas.  476 ;  2  Johns.  N.  Y.  391 ;  12  id.  389. 

Absolutely.     2  Penn.  St.  133. 

AceepU     4  Gill  &  J.  Md.  5,  129. 

Acceptance.  There  is  your  bill :  it  is  all  right.  1 
Esp.  17.  If  you  will  send  it  to  the  counting-house 
again,  I  will  give  directions  for  its  being  accepted. 
3  Campb.  179.  What!  not  accepted?  We  have 
had  the  money,  and  they  ought  to  have  been  paid; 
but  I  do  not  interfere :  you  should  see  my  partner. 
3  Bingh.  625.  The  bill  shall  be  duly  honored  and 
placed  to  the  drawer's  credit.  1  Atk.  Ch.  611.  See 
Leigh,  Nisi  P.  420. 

Accepted.     2  Hill,  N.  T.  582. 

According  to  tile  bill  delivered  by  the  plaintiff  to 
the  defendant.     3  Term,  575. 

According  to  their  discretion.  5  Coke,  100 ;  8 
How.  St.  Tr.  65,  n. 

Account,  5  Cow.  N.  Y.  587,  593.  Account  closed. 
8  Pick.  Mass.  191.  Account  stated.  8  Pick.  Mass. 
193.     Account  dealings.     5  Mann.  &  G.  392,  398. 

Account  and  risk.    4  East,  211;  Holt,  Shipp.  376. 

Accounts.     2  Conn.  433. 

Acquittance.  7  Carr.  i  P.  549 ;  2  Mood.  Cr.  Cas. 
215;  1  Exch.  131;  16  Mass.  526. 

Across.     10  Me.  391. 

Across  a  country.     3  Mann.  &  G.  759. 

Act  of  God.  1  Cranch,  345;  22  Eug.  C  L.  36; 
12  Johns.  N.  Y.  44;  4  Add.  Eccl.  490. 

Acts.     Piatt,  Cov.  334. 

Actual  cash  payment.     34  Penn.  St.  344. 

Actual  cost.   2  Mas.  C.  C.  48,  393 ;  2  Stor.  C.  C.  422. 

Actual  damages.     1  Gall.  C.  C.  429. 

Adhere.     4  Mod.  153. 

Adjacent.     Cooke,  Dist.  Ct.  128. 

Adjoining.     1  Term,  21. 

Administer.     1  Litt.  Ky.  93,  100. 

Ad  tune  et  ibidem.     1  Ld.  Raym.  576. 

Advantage,  priority,  or  preference.  4  Wash.  C. 
C.  447. 

Adverse  possession.  3  Watts,  Penn.  70,  77,  205, 
345;  .S  Penn.  1.34;  2  Rawle,  Penn.  305;  17  Serg.  k 
R.  Penn.  104;  3  Wend.  N.  Y.  337,  357;  4  id.  507; 
7  id.  62  ;  8  id.  440 ;  9  id.  523;  15  id.  597 ;  4  Paige, 
Ch.  N.  Y.  178 ;  2  Gill  &  .1.  Md.  1 73 ;  6  Pet.  61,  291 ; 
11  id.  41 ;  4  Vt.  165;  14  Pick.  Mass.  461. 

Advice.     As  per  advice.     Chitty,  Bills,  185. 

Affecting.     9  Wheat.  855. 

Aforesaid.     1  Ld.  Raym.  256,  405. 

After  paying  debts.  1  Ves.  Ch.  440 ;  3  id.  738 ;  2 
Johns.  Ch.  N.  Y.  614;  1  Brown,  Ch.  34;  2  Schoalea 
&  L.  Ch.  Ir.  188. 

Afterwards  to  wit.     1  Chitty,  Cr!m.  Laws,  174. 

Against  all  risks.     1  Johns.  Cas.  N.  Y.  337. 

Aged,  impotent,  and  poor  people.  Preamble  to 
Stat.  43  Eliz.  ch.  4;   17  Vea.  Ch.  373,  in  notes; 
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4.111  bl.  Ch.  695  i  7  Ves.  Ch.  «8,  n.,  423;  16  id.  206; 
Sohoales  &  L.  Ch.  Ir.  lU  ;  1  P.  Will.  Ch.  674;  8. 
c.  Eq.  Caa.  Abr.  192,  pi.  9  ;  4  Viner,  Abr.  486; 
Duke,  Char.  Us.  Bridgm.  ed.  361 ;  Boyle,  Char.  31. 
Agree.  24  Wend.  N.  Y.  285;  5  Hill,  N.  Y.  256; 
13  Barb.  N.  Y.  147. 

Aareed.     1  Rolle,  Abr.  618. 
Agreement.     1  Eng.  C.  L.  331;  3  Ball  &  B.  Ch. 
Ir.  14;  Fell,  Guar.  262.     Of  a  good  quality  and  a 
moderate  prio«.     1  Mood.  4  M.  483 ;  9.  q.  22  Eng. 
C.  L.  363. 

Aider.     East,  PI.  Cr.  160. 

Aiding  and  abetting.    Act  of  Cong.  1818,  c.  86, 
J  3;  12  Wheat.  460. 

AlimentH.     Dig.  34.  1.  1. 

All.  3  P.  Will.  Ch.  66 ;  1  Vern.  Ch.  3,  341 ; 
Dane,  Abr.  Index.  All  debts  due  to  me.  1  Mer. 
Ch.  641,' n.;  3  id.  434.  All  I  am  worth.  1  Brown, 
Ch.  487;  8  Ves.  Ch.  604.  All  I  am  posseaseij 
of.  5  Ves.  Ch.  816.  All  my  clothes  and  linen 
whatsoever.  3  Brown,  Ch.  311.  All  my  house- 
hold goods  and  furniture,  except  my  plate  and 
wateh.  2  Munf.  Va.  234.  All  my  estate.  Cowp. 
299;  9  Ves.  Ch.  604.  All  my  real  property. 
18  Ves.  Ch.  193.  All  my  freehold  lands.  6  Ves. 
Ch.  642.  All  and  every  other  my  lands,  tenements, 
and  hereditaments.  8  Ves.  Ch.  256 ;  2  Mass.  66  ;  2 
Caines,  N.  Y.  346 ;  4  Johns.  N.  Y.  388.  All  the 
inhabitants.  2  Conn.  20.  All  sorts  of.  1  Holt,  N. 
P.  69.  All  business.  8  Wend.  N.  Y.  498 ;  23  Eng. 
C.  L.  398 ;  1  T»nnt.  349  ;  7  Barnew.  &  C.  278,  28.3, 
284.  All  claims  and  demands  whatsoever.  1  Edw. 
Ch.  N.  Y.  34.  All  baggage  is  at  the  owner's  risk. 
13  Wend.  N.  Y.  611;  5  Kawle,  Penn.  179;  1  Pick. 
Mass.  63 ;  12  Me.  422  ;  4  Harr.  &,  J.  Md.  317.  All 
civil  suits.  4  Serg.  &,  E,.  Penn.  76.  All  demands. 
2  Caines,  N.  Y.  320,  327;  16  Johns.  N.  Y.  197;  1 
Ld.  Raym.  114.  All  lots  I  own  in  the  town  of  F. 
i  Bibb,  Ky.  28^.  All  the  buildings  thereon.  4 
Mass.  110;  7  Johns.  N.  Y.  217.  All  my  rents. 
Cruke  Jao.  104.  All  I  am  worth.  1  Brown,  Ch, 
437.  All  my  estate  and  effects.  4  Eng.  L.  &  Eq.  133. 
All  actions.  5  Binn.  Penn.  467. 
All  and  every.  2  Dev.  Eq.  No.  C.  488. 
All  liabilily.     18  N.  Y.  602'. 

Alt  other  articles  perishable  in  their  own  nature. 
1  Cow.  N.  Y.  202. 

All  that  I  possess,  in  door^  and  out  of  doors.  3 
Hawks,  Tenn.  74. 

All  timber  trees  and  other  trees,  but  not  the  annual 
fruit  thereof.     8  Dowl.  &,  E.  667;  a.  c.  6  Barnew. 
&  C.  842. 
All  two  lots.     7  Gill  &  J.  Md.  227. 
Also.     4  Eawle,  Penn.  69  ;  2  Hayw.  No.  C.  161; 
4  Maule  <t  S.  60 ;  1  Salk.  239. 

Amonr/st.  9  Ves.  Ch.  445;  9  Wheat.  164;  6 
Munf.  Va.  362. 

And.  construed  Or.  3  Ves.  Ch.  450 ;  7  id.  454;  1 
Belt,  Suppl.  Ves.  Ch.  435 ;  2  id.  9,  43, 114;  1  Yeates, 
Penn.  41,  319;  1  Serg.  &  R.  Penn.  141.  See  Dis- 
junction; Or. 

And  also.     1  Hayw.  No.  C.  161. 
And  so  on,  from  year  to  yen;  until  the  tenancy  here- 
by created  shall  be  determined  as  hereinafter  men- 
tioned.    1  Pcrr.  &  D.  464.    And  see  2  Campb.  673 ; 
3  id.  610;  1  Term,  378. 

And  the ]3lainti^  doth  the  lilce.     1  111.  126. 
Annual  interest.     16  Vt.  44. 

Annually,  or  in  any  way  she  may  wish.  2  M'Cord, 
Ch.  So.  C.  281. 

Any  court  of  record.  6  Coke,  19.  See  Court  of 
Becokd. 

Any  creditor.     6  Barnew.  &  Aid.  869. 
Any  goods.     3  Campb.  321. 
Any  other  fund.     1  Col'y.  Ch.  fi93. 
Any  other  matter  or  thing  from  the  beginning  of  the 
world.     4  Mas.  C.  C.  227. 

Any  person  or  persons.  3  Wheat.  631;  11  id.  392; 
10  How.  N.  Y.  Praot.  79. 


4partmenl.     10  Pick.  Mass.  293. 
Apparatus.     9  Bost.  Law  Rep.  207. 
Apparel.    Goods  and  wearing-apparel,  in  a  wilL 
3  Atk.  Ch  61. 

Appeals.     1  111.  261. 
Appear.     2  Bail.  So.  C.  61. 
Appellate.     1  III.  261. 
Apply.     2  N.  Y.  296. 
Apply  to  payment.     3  Dner,  N.  Y.  426. 
Appropriation.     2  111.  314. 

Approved  paper.      4   Serg.  &   R.  Penn.  1 ;  20 
Wend.  N.  Y.  431 ;  2  Campb.  532. 

Appurtenances.     1  Serg.  &,  K.  Penn.  169;  6  tA 
110;  8  Johns.  N.  Y.2d  ed.  47  ;  Comyns,  Dig.  firnnf,  , 
E  9  ;  Holt,  Shipp.  404 ;  9  Pick.  Mass.  293 ;  12  i* 
436 ;  7  Mass.  6  ;  6  Serg.  &  E.  Penn.  110. 
Are.     2  Ball  A  B.  Ch.  Ir.  223. 
Arrears.     Ward,  Leg.  219;  2  Ves.  Ch.  430. 
Arrive.     17  Mass,  188;  28  Law  Journ.  316. 
As  appears  by  the  bond  or  by  the  books.      1  Wilft. 
121,  279,  339;  2  Strange,  157,  1209, 1219. 

As  appears  by  the  master's  allocatur.    2  Term,  56. 
As  executors  are  bound.in  loto  to  do.     2  Ohio,  346. 
Asfollpws.     1  Chitty,  Crim.  Law,  233. 
As  this  deponent  believes.     2  Maule  &  S-  863. 
Aas.     2  Mood.  Cr.  Caa.  3. 
Assent  to.     4  Gill  4  J.  Md.  5,  129. 
Assee— Cattle.    1  Ey.  &,  M.  Cr.  Cas.  3  ;  2  Russell, 
Crim.  Law,  498. 

Assets.     2  Sandf.  N.  Y.  201. 

Assignment,  actual  or  potential.   6  Maule  &,  S.  228- 
Aeeigns.     6  Cuke,  77  b. 

At.  2  Caines,  Cas.  N.Y.  168 ;  6  Paige,  Ch.  N.Y.  664. 
At  and  from.      1  Marshall,  Ins.  261,  a,  368;   1 
Caines,  N.Y.  75, 79;  IBos.  4P.N.R.23;  4  East,  136. 
At  any  port  or  places.     1  Marshal],  Ins.  191. 
At  his  will.    2  EoUe,  Abr.  845  ;  Bacon,  Abr.  Es- 
tate for  Life  and  Occupancy,  A. 
At  least.     8  Watts  &  S.  Penn.  470. 
At  par.     22  Penn.  St.  479. 

At  sea.  3  Hill,  N.  Y.  118 ;  7  id.  321  ;  14  Mass. 
31 ;  20  Pick.  Mass.  275  ;  6  Whart.  Penn.  247 ;  8  Am. 
Law  Reg.  362.  , 

At  such  time  and  manner.     19  Ves.  Ch.  387. 
At  the  risk,  of  the  master  and  owners.    8  N.  Y".  375. 
At  the  trial  of  the  cause.     9  Eng.  C.  L.  166,  202. 
At  the  tcholesale  factory  prices.     2  Conn.  69. 
At  twenty-one.     Payable  at  twenty-one.    6  VeR. 
Ch.  245 ;  7  id.  421 ;  9  id.  225 ;  1  Brown,  Ch.  91. 
Attention,  shall  meet.    3  Eng.  C.L.407 ;  13  irf.  329. 
Attest.     9  Mces.  &  W.  Exch.  404. 
Authority — Jurisdiction.     2  W.  Blackst.  1141. 
Available  means.     13  N.  Y.  216. 
Bag.     Croke  Car.  611. 

Baggage.     6  Hill,  N.  Y.  5E6.     See  Baggage. 
Baggage  of  passengers  at  the  risk  of  the  ovnerf. 
19  Wend.  N.Y.  234,  251 ;  21  jrf.  153 ;  26  id.  691 ;  10 
Ohio,  146.     See  Comjion  Carriers. 
Balance.     2  Jae.  &  W.  Ch.  248. 
Balance  due  on  general  account.     3  Pet.  430. 
Baltic.     3  Campb.  16.   See  Ry.  &  M.  Cr.  Cas.  75  ; 
1  Bingh.  445. 

Bank  bills — Bank  notes.     3  111.  301  ;  17  Vt.  161. 
Bank  money.     6  Humj'hr.  Tenn.  140. 
Bank  notes.      5  Mas.  C.  C.  649  :  6  Wend.  N.  Y. 
346,  354. 

Bankruptcy.     6  Term,  684. 
Bargain  and  sell.     4  T.  B.  Monr.  Ky.  463. 
Bar-keeper.     3  Serg.  k  R.  Penn.  351. 
Barley.     4  Carr.  &  P.  648. 
Barrels.     7  Cow.  N.  Y.  681. 
Beans.      Bacon,  Abr.  Merchant,  etc.  I;  1  Mood. 
Cr.  Cas.  323. 

Bearing  interest.    1  Stark.  462  ;  2  Eng.  C.  L.  466. 
Beast.     1  EussiH,  Crim.  Law,  668 ;  Bacon,  Abr. 
Sodomy. 

Bepf.     6  Watts  A  S.  Penn.  279. 
Before  the  first  day  of  the  term  after  the  action  hat 
been  commenced.    4  Ball.  Penn.  43.3. 
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Before  the  next  term.  1  Binn.  Penn.  76  ;  4  Yeates, 
Fenn.  511. 

Be/lire  the  sitting  of  the  court.     5  Mass.  197. 
Beginning  to  keep  houae.     6  Bingh.  363 ;  19  Vea. 
Ch.  543. 

Begotten — To  be  begotten.  Coke,  Litt.  20  b,  and 
n.  3  ;  3  Leon.  5. 

Believe.     2  Wend.  N.  T.  298. 
Belongs — Belonging.    3  Conn.  467  ;  11  id.  240  ;  1 
Coxe,  N.  J.  225 ;  2  Bingh.  76  ;  Chitty,  Praot.  475,  n. 
Benefits  of  my  real  estate.     4  Yeates,  Penn.  23. 

Beneiotent  purposes.     3  Mer.  Cfa.  17  ;  Ambl.  Ch. 
Blunt  od.  5S5,  n. 
'       Best  of  his  knowledge  and  belief,      1  Faige,  Ch. 
N.  Y.  404 J  Sid.  107,  212. 

Between.  2  Saund.  158  i,  u.  6;  14  Me.  201  ^  1 
Mass.  91 ;  5  Mete.  Mass.  439. 

Belioeen  them.     2  Mer.  70. 

Beyond  sea.  3  Wheat.  541 ;  3  Cranch,  177  ;  14 
Pet.  141 ;  1  Harr.  &  M  H.  Md.  89 ;  1  Harr.  &,  3.  Md. 
350  ;  2  MCord,  So.  C.  331  j  3  Mass.  271 ;  1  Pick; 
Mass.  263  ;  9  Serg.  &,  R.  Penn.  288  ;  2  Dall.  Penn. 
217  i  1  Yeates,  Penn.  329..    See  Beyosd  Sea. 

Beyondseas.  3  Wheat.  343 ;  9  Serg.  &  R.  Penn.  291. 

Bien.     2  Ves.  Ch.  163. 

Big.     2  Dev.  No.  C.  115. 

Bi'lt  of  ejeehange.  1  Russ.  &  R.  149, 195;  2  Mood. 
Cr.  Cas.  295. 

Blubber.     1  Stor.  C.  C.  603. 

Board — Boarding.     2  Miles,  Penn.  323. 

Boiler.     Wright,  Ch.  Ohio,  143. 

Bond  fide.     1  Leigh,  Nisi  P.  326. 

Book.     2  Campb.  25,  28,  n.;  11  East,  244. 

Book  debt — Book  entries.  2  Miles,  Penn.  101, 
102  ;  3  Ired.  77,  443  ;  4  Ired.  110. 

Boons.     Sugden,  Pow.  633,  671. 

Bound  by  surety.    5  Serg.  &  R.  Penn.  329. 

Bound  with  surety.     6  Binn.  Penn.  53. 

Bounded  on  the  margin.     6  Cow.  N.  Y.  526. 

Bounded  on  the  road.     13  Mass.  259. 

Breach  of  good  behavior.     2  Mart.  N.  a.  La.  683. 

Brick  factory.     21  Pick.  Mass.  26. 

Buck.     3  Brev.  No.  C.  9. 

Building.  13  Johns.  N.  Y.  346;  16  id.  14;  1 
Mete.  Mass.  268  ;  9  Bingh.  305  ;  5  Munn.  &  Ot.  9, 
33  J  7  Carr.  A  P.  516. 

Burn.  1  Carr.  &  M.  641 ;  16  Mass.  105  ;  5  Cush. 
Mass.  427  ;  3  Ired.  No.  C.  870 ;  16  Johns.  N.  Y. 
203 ;  IS  id.  115. 

Business.     1  M.  &  S.  95. 

But.     1  Wms.  Saund.  58,  n.  1. 

Butcher.  1  Barnew.  &  Aid.  617;  6  Watts  i,  S. 
Penn.  269,  277. 

By  act  and  operation  of  law.  3  Caines,  N.  Y. 
64.  By  surety.  5  Serg.  &  R.  Penn.  329.  By  a 
certain  time.  1  Hill,  N.  Y.  619;  3  Penn.  48.  By 
any  other  means.  2  Coke,  46.  £y  virtue  of  his 
office.     3  Eng.  C.  L.  425. 

By  a  stream.     3  Sumn.  C.  C.  170. 

By  next  November.     3  Penn.  48. 

By  the  year.     2  Miles,  Penn.  302. 

Cabinet  of  curiosities.  1  Cox,  Ch.  77;  1  Brown, 
Ch.  467. 

Came  by  descentf  gift,  or  devise.     2  Pet.  58. 

Cargo.  4  Pick.  Mass  433;  2  Gill  &  J.  Md.  134, 
182. 

Case— Suit.     2  Murph.  No.  C.  320. 

Catchings.     1  Stor.  C.  C.  603. 

Cattle.  2  Russell,  Crimes,  498  ;  1  Russ.  <t:  R.  Cr. 
Cas.  77  ;  2  East,  PI.  Cr.  1074 ;  1  Loach,  Cr.  Caa. 
72 ;  2  W.  Blackst.  721  j  2  Mood.  Cr.  Cas.  .3. 

Cause.  1  Belt,  Suppl.  Ves.  Ch.  510.  Cause  of 
action.     Wilkinson,  Lim.  [49.] 

Cease.     Coop.  Ch.  145. 

Cede.     1  Harr.  N.  J.  181. 

Certificate  of  deposit.     6  Watts  &  S.  Penn.  227. 

Chamber  or  room.     3  Leon.  210, 

Chambers.     5  Watts,  Penn.  243. 

Charged  in  execution.    4  Term,  367. 


Charges,  costs,  and  expenses,  2  Wils.  267;  13 
Serg.  &,  R.  Penn.  79. 

Charitable  uses.  Boyle,  Char.  281 ;  7  Ves.  Ch. 
79;  1  Mer.  Ch.  86,  92,  93;  1  Sim.  A  S.  Ch.  69;  1 
Mylne  &  C.  Ch.  286;  4  Wheat.  App.  p.  6. 

Chanty.     9  Vea.  Ch.  399. 

Chest.  2  Hale,  PI.  Cr.  183 ;  Bacon,  Abr.  Indict- 
ment, Q  3. 

Chiefest  and  discreetest.     13  Ves.  Ch.  13. 

Child,  grandchild,  issuSf  son.  See  Legatee.  Ambl. 
Ch.  397,  701;  5  Burr.  2703;  Cowp.  314;  3  Anstr. 
684 ;  Lofft,  19 ;  7  Term,  322  ;  1  East,  120 ;  1  Ed.  Ch. 
64;  2  id.  194;  1  Ves.  Ch.  290,  335;  2  id.  673;  3  id, 
53U;  6  id.  4.3,  346;  7  id.  622;  10  id.  166,  176,  195;' 
13  id.  3-10  ;  1  Cox,  Ch.  248,  327  ;  2  id.  184 ;  1  Ves. 
&  B.  Ch.  Ir.  422,  462,  469  ;  2  id.  213;  3  id.  69,  67, 
69,  113;  1  Mer.  Ch.  654;  2  id.  382;  Dick.  Ch.  344; 
1  Brown,  Ch.  55,  630;  2  id.  33,  68,  230,  668;  3  id. 
148,  347,  362,  434 ;  1  Ball  &  B.  Ch.  Ir.  486 ;  Comyns, 
Dig.  App.  Devise  of  Real  Property,  x.  5.  6.  7.  8.  9. ; 
Devise  of  Personal  Property,  viii.  13. 

Children.  3  Paige,  Ch.  N.  Y.  10 ;  5  Conn.  228  ; 
1  Bradf.  Surr.  N.  Y.  262  ;  6  Ves.  Ch.  630 ;  1  Ves.  k 
B.  Ch.  4.S4 ;  28  Eng.  L.  k  Eq.  267.  To  such  child, 
or  children,  if  more  than  one,  as  A  may  happen  to 
be  enceinte  by  me.  17  Ves.  Ch.  628.  To  the  chil- 
dren which  I  may  have  by  A  living  at  my  decease. 
1  Vea.  A  B.  Ch.  Ir.  422. 

Cliild's  part.  1  Poph.  148;  1  Rolle,  193;  2  id. 
104;  Croke  Jao.  417. 

Chromate  of  iron.     5  Watts,  Penn.  34. 

Chuck-a-luck.     3  J.  J.  Marsh.  Ky.  133. 

Civil  action.     1  Binn.  Penn.  197  ;  6  id.  5. 

Civil  suit.     4  Serg.  &  R.  Penn.  76. 

Claim.     16  Pet.  538,  675,  676,  604,  615. 

Clear.  Ambl.  Ch.  273;  2  Ves.  Sen.  Ch.  500; 
Ward,  Leg.  222;  2  Atk.  Ch.  376. 

Clear  deed.     3  Watts  &  S.  Penn.  663,  565. 

Clear  of  all  charges  and  assessments  whatever,  4 
Yeates,  Penn.  3S6. 

Clerk  sleeps  in  the  store.     27  Penn.  St.  325. 

Closing  an  account.  7  Serg.  &  R.  Penn.  128;  8 
Pick.  Mass.  187. 

Clothes.  All  my  clothes  and  linen  whatsoever. 
3  Brown,  Ch.  31 1. 

Coal  mine.  Croke  Jac.  150;  Noy,  ]21;  Gilbert, 
Ej.  1,  2d  ed.  61 ;  Roscoe,  Real  Act.  486. 

Coasting  trade.     3  Cow.  N.  Y.  713. 

Coffer.  2  Hale,  PI.  Cr.  183 ;  Bacon,  Abr.  Indict- 
ment, 0  3. 

Cohabitation.  1  Add.  Penn.  476;  3  id.  277;  2 
Tyrwh.  Exch.  76 :  2  Crompt.  &  J.  Exch.  66 ;  Ro- 
gers, Eccl.  Law,  Marriage. 

Collateral.     Sugden,  Pow.  76. 

Collectable.     8  Watts,  Penn.  361. 

pome  to.     1  Serg.  &,  R.  Penn.  224;  2  Pet.  69,  94. 

Commenced.     14  East,  539. 

Commerce — Kariyation.     9  AVbeot.  1. 

Commission  and  guaranty.     3  Whart.  Penn.  288. 

Commit.     3  C.  B.  466,  477. 

Commit  suicide.     3  C.  B.  477. 

Commodities.     12  Mass.  256. 

Common  law.     3  Pet.  447 ;  1  Gall.  C.  C.  19. 

Complete  steam  engine.     2  Hall,  N.  Y.  328. 

Concealed.     12  Wheat.  4S6,  493. 

Conclusive.  5  Binn.  Penn.  387;  6  id.  128;  4 
Yeates,  Penn.  661. 

Conditions  performed.     1  Call,  Va.  667. 

Confidence.  Boyle,  Char.  319 ;  2  Penn.  St.  133 ; 
20  id.  268. 

Consent — Submission.     9  Carr.  &  P.  722. 

Consentable  linen.     10  Serg.  &,  R.  Penn.  114. 

Construction.     3  T.  B.  Monr.  Ky.  166. 

Containing.     1  Murph.  No.  C.  348. 

Contents  unknown.     3  Taunt.  303. 

Contract.     3  Ohio  St.  229. 

Contrary  to  law.     1  Blackf.  Ind.  318. 

Convenient  speed,  or  as  soon  us  convenient.  1 
Ves.  Ch.  366 ;  19  id.  336, 390,  n. ;  25  Barb.  N.  Y.  17i 
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Convey.     3  A.  K.  Marsh.  Ky.  618. 

Gonmyavxe.  2  Serg.  &  K.  Fenn.  498 ;  3  Mass. 
487. 

Convicted.  1  Wheat.  461 ;  15  East,  670 ;  7  Mann. 
A  G.  481,  508. 

Coppered  ship.     8  Pet.  557. 

Copper-fastened.     24  Eng.  C.  L.  415. 

Correcting — revising.     15  Me.  205. 

Corrupt.     1  Bentham,  Bv.  351. 

Cast.     2  Wash.  C.  C.  498. 

Costa.  Wright,  Ch.  Ohio,  121.  Pay  his  own 
costs.     1  Hayw.  No.  C.  485. 

Cotton  in  bales.     2  Carr.  &,  P.  525. 

County  aforesaid.     2  W.  Blackst,  847. 

Court  of  record.     5  Ohio,  546.     See  3  Wend.  267. 

Cousins.  2  Brown,  Ch.  125;  Ward,  Leg.  121;  29 
Eng.  L.  &,  Bq.  609. 

Covenants.  Provided  always,  and  it  is  agreed, 
that  the  lessor  shall  find  great  timber.  Bacon,  Abr. 
Covenant^  A.  I  oblige  myself  to  pay  so  much 
money.  Hardr.  178.  I  am  content  to  give  A  ten 
pounds  at  Michaelmas,  and  ten  pounds  at  Lady- 
day.  3  Leon.  119.  With  usual  covenants.  15 
Ves.  Ch.  528 ;  3  Anstr.  Bxch.  700. 

Covenants  performed,  absque  hoe.  6  Pehn.  St.  398. 

Credible.     Com.  91;  s.  o.*l  Preem.  Ch.  510. 

Credible  mtness.  5  Mass.  219 ;  12  id.  358 ;  17 
Pick.  Mass.  134;  2  Bail.  So.  C.  24;  8  Conn.  254. 

Credit.  Mutual  credit.  1  Atk.  Ch.  228 ;  7  Term, 
378  ;  Montague,  Set-Off,  48 ;  8  Taunt.  22  ;  1  Marsh. 
190. 

Credit  the  drawer.     28  Penn.  St.  233. 

Creditors  and  subsequent  purchasers.  5  Cranch, 
165. 

Criminal  proceeding.     2  Q-  B.  1. 

Cross.     5  Pick.  Mass.  163. 

Cruise  of  three  months.     2  Gall.  C.  C.  626. 

Cultivation.     2  N.  H.  66. 

Curby  hoeh.     Oliphant,  Horses,  40. 

Currency.     1  Ohio,  119. 

Current  bank  money.     5  Humphr.  Tenn.  140. 

Current  bank  notes.  1  Ohio,  178.  See,  also,  1 
Ohio,  119,631;  1111.162;  3  Litt.  Ky.245;  19  Johns. 
K.  Y.  146;  1  Ball.  Penn.  126,  176. 

Current  lawful  money.     1  Ball.  Penn.  175. 

Current  money.     1  Dall.  Penn.  126,  176. 

Current  rate  of  exchange  to  be  added.  2  Miles, 
Penn.  442,  443. 

Curricle.     Anth.  N.  Y.  114. 

Cutting.     1  Russ.  &,  E.  Cr.  Cas.  104. 

Damages.     5  Cow.  N.  Y.  161. 

Damages,  costs,  and  expenses.     12  N.  Y.  277. 

Damna.     Bacon,  Abr.  Costs,  L. 

Danrjerous  weapon.  1  Baldw.  C.  C.  78;  2  Curt. 
C.  C.  241;  3  Wash.  C.  C.  440;  1  Irod.  No.  C.  76  :  8 
trf.  407;  9«.  391. 

Dangers  of  the  navigation.     9  Watts,  Penn.  87. 

Date.  Coke,  Litt.  46  b,  note  8;  Bulstr.  n.  177; 
Style,  382 ;  Comyns,  Dig.  Estatts,  G-  8,  Bargain 
and  Sale,  B  8,  Temps,  A ;  Viner,  Abr.  Mstates,  Z  a, 
Time,  A;  2  Parsons,  Contr.  175-178. 

Day  (fraction  of).  1  Cow.  N.  Y.  694;  6  id.  611; 
1  Nott  &  M'C.  So.  C.  405 ;  3  Penn.  246. 

Day  of  the  date.  Coke,  Litt.  46  6,  note  8; 
Powell,  Powers,  498  et  aeq.  to  533.  See  Date, 
above. 

Days.  Eunning  days.  Working  days.  1  Bell, 
Comm.  5th  ed.  677. 

Daytime.     9  Mass.  154. 

Dealings.     1  Mood.  &  M.  137 ;  3  Carr.  £  P.  85. 

Death.     Swanst.  Ch.  161. 

Debt,  contracted.  2  Barnew.  &  C.  762 ;  9  Eng.  C. 
L.  236. 

Debts  due  me  at  my  decease.     9  Sim.  Ch.  16. 

Debts  now  due.  3  Leigh,  Va.  389.  See  4  Rawle, 
Penn.  307. 

Declare.  3  Coke,  82  b  ;  Coke,  Litt.  76  a,  290  b  ; 
3  Term,  546. 

Deed^    A  good  and  sufficient  deed.    Wright,  Ch. 


Ohio,  644.  A  good  and  sufficient  warranty  deed. 
15  Pick.  Mass.  646. 

Default.     Piatt,  Cov.  336. 

Definitive.     1  Watts,  Penn.  257. 

Delivered.  7  Dowl.  A  K.  131;  16  Eng.  C.  1. 
277;  7  Term,  38L 

Demands  in  full.     9  Serg.  &,  R.  Penn.  123. 

Demise.  2  Cajnes,  N.  Y.  188;  8  Cow.  N.  T.  36| 
8  Mass.  201 ;  4  Taunt.  329. 

Depart  to.     3  Maule  &  S.  461. 

Depending.  5  Coke,  47,  48 ;  7  id.  30 ;  9  Barnew. 
&,  C.  765 ;  8  id.  635 ;  4  Bingh.  561. 

Deponent  believes.  2  Strange,  1209,  1226;  2 
Burr.  666 ;  1  Wils.  231. 

Descendants.  3  Brown,  Ch.  367;  2  Bradf.  Surr, 
N.  Y.  413. 

Descent.  2  Pet.  94;  1  Serg.  A  K.  Penn.  224 ;  11 
id.  232. 

Desire.     1  Caines,  N.  Y.  84 ;  1  Brown,  Ch.  489. 

Deviation.     3  Chitty,  Com.  Law,  471. 

Devise.     All  messuages,  lands.      17  Ves.  Ch.  64!. 

Devolve.     1  Mylne  &  K.  Ch.  647. 

Die  by  his  own  hands.     6  Mann.  &  G.  639. 

Diligent  inquiry.     1  Meigs,  Tenn.  70. 

Discharge.  Her  receipt  to  be  a  sufficient  dis- 
charge.    3  Brown,  Ch.  362. 

Discharge  of  all  demands.  Ward,  Leg.  222:  2 
Vern.  Ch.  Raithb.  ed.  114. 

Discount — Discounted.  2  Cow.  N.  Y.  376 ;  15 
Johns.  N.  Y.  168;  19  id.  332;  8  Wheat.  338;  35 
Penn.  St.  223 ;  4  Yeates,  Penn.  223. 

Discounting.     5  Mann.  A  G.  590. 

Disfiguring.     Cheves,  So.  C.  167. 

Disparagement.     1  Ired.  Eq.  No.  C.  232. 

Dispose  of.  1  Watts,  Penn.  386 ;  14  Pet.  529 ;  3 
Atk.  Ch.  287  ;  Roberts,  Wills,  S,  App.  note  3. 

Disposing  mind  and  memory.  2  South.  N.  J. 
464. 

Distiller.     1  Pet.  C.  C.  180  ;  2  Wheat.  248. 

Distribute.     11  Serg.  A  R.  Penn.  232. 

Divide.     Boyle,  Char.  291. 

Division.     4  Term,  224,  459. 

Do  the  needful.     4  Esp.  66,  66. 

Doctor.     2  Campb.  441 ;  4  E.  D.  Smith,  N.  Y.  1. 

Damns.     4  Leon.  16. 

Doth  bargain  and  sell.     4  T.  B.  Monr.  Ey.  463. 

Down  the  said  creek  with  the  several  meandere 
thereof.     2  Ohio,  309. 

Due.     3  Leigh,  Va.  389 ;  4  Rawle,  Penn.  307. 

Due  A  B.     2  Penn.  67. 

Due  A  B  $94  on  demand.  6  Day,  Conn.  337. 
And  see  2  Cow.  N.  Y.  636. 

Due  course  of  law.  3  Cranch,  300  ;  5  id.  363  :  1 
Wheat.  447. 

Due  security.     Saxt.  Ch.  N.  J.  259. 

Duly  honored.  1  Taunt.  164,  167 ;  2  Eng.  C.  L. 
63. 

Dunce.  Croke  Car.  382 ;  1  KoUe,  Abr.  65 ; 
Bacon,  Abr.  Slander,  I. 

Dying  by  his  own  hands.     5  Mann.  A  G.  639. 

Dying  without  children.     6  Day,  Conn.  617. 

Dying  without  issue.  3  East,  303,  491 ;  12  H. 
253  ;  1  Ves.  Jr.  662 ;  10  Ves.  Ch.  562  ;  17  id.  482. 

Dying  without  lawful  issue.  10  Johns.  N.  Y  12  ■ 
5  Day,  Conn.  20  ;  2  Brown,  Ch.  553. 

Each.  1  Barnew.  A  C.  682;  8  Carr.  A  K.  184| 
4  Watts,  Penn.  61 ;  10  Serg.  A  R.  Penn.  33. 

Eadem.     Coke,  Litt.  20  6. 

Effects.  13  Ves.  Ch.  39;  15  id.  326,  507:  Cowp. 
299;  1  Hill,  So.  C.  165.  Estates  .and  effects.  1 
Ves.  AB.Ch.Ir.406;  lEa6t,63;  11«.290:  1  Russ. 
A  R.  Cr.  Cas.  66. 

Emigrant  laborers.  2  Mann.  A  G.  674,  589 ;  40 
Eng.  C.  L.  520,  528.        - 

Employed  by  him.     11  N.  Y.  593. 

Ended.     10  Serg.  A  E.  Penn.  391. 

Engagement.     15  Johns.  N.  Y.  385,  390. 

Entreat.  2  Madd.  Ch.  458;  2  Ves.  A  B.  Ch, 
378. 


CONSTRUCTION 


U2 


CONSTRUCTION 


Equally.  Gowp.  657 ;  3  Yes.  Ch.  260 ;  Dougl. 
760 ;  9  East,  276. 

Equalhj  to  be  divided.  1  Kop«r,  Log.  266  ;  1  Atk. 
Oh.  494 ;  1  Wils.  341 ;  3  Brown,  Ch.  25 ;  5  Ves.  Ch. 
510;  Add.  Fenn.  310;  3  Serg.  &  K.  Penn.  135;  1 
Des.  So.  C.  329. 

Ereet.  3  Madd.  Ch.  306 ;  2  Ves.  181,  247 ;  8  id. 
1*1 ;  Amhl.  Ch.  751 ;  1  Brown,  Ch.  444. 

Erection.     9  Carr.  &  P.  233. 

Erectlona  and  improvemeilta.  2  Mann.  &  Gt.  756, 
787 !  40  Bng.  C.  L.  612. 

Errors  excepted.  Gower,  Partn.  136;  3  Broifn, 
Oh.  266. 

Eatablishing.  3  Madd.  Cb.  306;  Bo^le,  Char. 
93;  i  Co*,  Ch.  387;  s.  c.  4  BroWn,  Ch.  326. 

Etiate.  3  Cranoh,  97;  3  Yeates,  Penn.  187;  2 
Blnn.  Penn.  20;  6  id.  97;  12  Serg;  &  K.  Penn.  54; 
6  Johns.  N.  Y.  185;  1  Wash.  Va.  96;  1  Call,  Va. 
127;  3  id.  306;  2  Nott  &  M'C.  So.  C.  380;  1  Salk. 
236;  1  Term,  659,  n.;  6  id.  610;  11  East,  246;  2  Ves. 
ft  B.  Ch.  Ir.  222;  2  Atk.  Ch.  38;  3  id.  486;  Ambl. 
Ch.  155,  216;  12  Mod.  592;  8  Ves.  Ch.  604;  9  id. 
137;  19  id.  195;  1  Cox,  Ch.  362.  Temporal  estate. 
8  Ves.  Ch.  617.  All  the  residue  of  my  estate  of 
etety  name  and  kind.    4  Bost.  La#  Rep.  256. 

Everi/  of  them.     12  Serg.  A  R.  Penn.  158. 

Eiiidenbe^^—Ooncluaive  evidence.  1  Leigh,  Nisi  P. 
307. 

Exoept  what  shall  he  mentioned  h^reaftet.  1  T.  B. 
fflonr.  Ky.  399. 

Excepting.  Perkins,  ?  439 ;  Crabh,  Real  Prop. 
157. 

Exchmve  of  costs.     1  Edw.  Ch.  N.  Y.  483. 

Execute.     2  Green,  N.  J^  350. 

Expectation.     Boyle,  Char.  3l9. 

Expenses.     15  Serg.  &  R.  Penli.  55. 

Extend.     1  Paine,  C.  C.  885. 

Facsimiles.     7  Mann.  &  G.  399. 

Factonj  prices.    2  Conn.  69;  2  Mas.  C.  C.  89,90. 

Factum.     1  Leon.  310. 

Fair  value.     24  Eng.  L.  &,  Eq.  328. 

Faithful.     12  Pick.  Mass.  303. 

Falsely.     2  Maule  <t  S.  379  ;  Noy,  35 ;  Ow.  51. 

Family.  Coop.  Ch.  117 ;  8  Ves.  Ch.  604;  15  Eng. 
L.  &  Eq.  202;  11  Paige,  Ch.  N.  Y.  159. 

Farcy.     Oliphant,  Horses,  42. 

/"arm.     6  Term,  345. 

Father,  on  the  part  of  (he.  11  B«rg.  i  R.  Penn.  224. 

Feeder.     13  Pick.  MasS.  50. 

Fifty  pounds  (bOl.).     Sid.  151. 

Filled.    1  111.  70. 

Final.  Final  and  conclusive.  5  Blnn.  Penn. 
367 ;  6  id.  128.  Final  judgment.  2  Pet.  264,  464. 
Final  decree.  8  Wend.  N.  Y.  242.  Final  settle- 
ment and  decree.  1  Halst."  N.  J.  195 ;  14  id.  396 ; 
17  Serg.  &  R.  Penn.  59,  340 ;  1  Penn.  282 :  2  Pet. 
464. 

Final  process.     6  Pet.  313. 

Fine.     5  Mees.  &  W.  Exch.  535. 

Firmly,  i  Serg.  A  R.  Penn.  135;  1  Browne, 
Penn.  25S. 

■  First-born  son.     1  Ves.  Sen.  Ch.  290. 

First  cousin  or  cousins  german.  4  Mylbe  A  C. 
Oh.  6B. 

First  had  and  obtain^.  1  Berg.  A  R.  Penii. 
89. 

First  or  sterling  cost.     1  Stn.  Low.  C.  215. 

Fixed  furniture.     6  Carr.  &  P.  653. 

Fiats.     8  Watts  A  S.  Penn.  442. 

Floek.     Inst.  4.  3.  1. 

Flock  of  sheep.    Inst.  2.  20.  18. 

Fold  course.  Sheppard,  Tonchst.  93;  Coke, 
Litt.  6. 

For.  Dougl.  688;  1  Wms.  Saund.  320,  n.  4; 
Willes,  157. 

For  and  in  consideration  of  •  dollars.  B  Vt. 
411;  7  id.  522. 

for  such  ti»m>  a»  we  think  fit.  1  Chitty,  Com. 
Law,  495. 


Fiyr  value  received.  18  Johns.  N.  Y.  60  ;  8  Bowl. 
&  R.  163;  s.  c.  5  Barnew.  &  0.  501. 

For  which  he  has  not  accounted.  4  Burr.  2126 ;  I 
Term,  716. 

For  whom  it  may  concern.     1  Pet.  151. 

Foreign  hills.     19  Johns.  N.  Y.  146. 

Foreign  pMi, place.  2  Gall.  C.  C.  4;  19  Johns. 
N.  Y.  375 ;  4  Hall,  Law  Journ.  101. 

Foreign  state.     5  Pet.  1. 

Foreign  vessel.     1  Gall.  C.  C.  68. 

Foreign  voyage.     1  Gall.  C.  C.  65,  142. 

Foreigner.     1  Pet.  349. 

Forever,  6  Cruise,  Dig,  281 ;  4  Dane,  Abr,  o. 
129,  art.  2,  g  14. 

Forthwith.  1  Mood.  &,  M.  300;  s.  c.  22  Eng.  C. 
L.  313;  9  Carr.  A  P.  706;  S.  c.  38  Eng.  C.  L.  299, 
301 ;  12  Ad.  &  B.  672 ;  s.  c.  40  Eng.  C.  L.  168,  160, 
161,  162;  7  Mann.  A  G.  493. 

Forwards  and  backwards.     2  Bos.  A  P.  N.  B.  434. 

Four  mills.     1  Mod.  90. 

Fourth  part  of  house  in  JV.  Croke  Eliz.  286 ;  1 
Sti:ange,  695. 

Fowl.     1  Russ.  Crim.  Law,  568. 

Frame  house  filled  with  brickt.  1  Wend.  N.  Y. 
270. 

Fraudulently.     Willes,  584;  1  Chitty,  Plead.  376. 

Free.     1  Wheat.  335  ;  2  Salk.  637. 

Free  of  average.     16  East,  214. 

Free  of  particular  average.  6  East,  14;  15  id. 
659;  Code  de  Comm.  art.  406. 

Free  on  board  a  foreign  ship.     3  Csmpb.  270. 

Freely  to  be  enjoyed.  Cowp.  352  •  3  Burr.  1895 ; 
11  East,  220. 

Freight.     1  Mas.  C.  C.  11,  12. 

From.  1  Marsha,ll,  Ins.  261  a;  2  Cow.  N.  Y. 
605,  606,  n.  518;  24  Barb.  N.  Y.  9 ;  15  Mass.  193;  1 
Serg.  A  R.  Penn.  411;  3  id.  496;  6  Watts  A  S. 
Penn.  328;  5  Term,  283;  2  Wms.  Saund.  158  b,  n. 
6 ;  5  Comyns,  Dig.  335 ;  4  Cruise,  Dig.  72 ;  Green- 
leaf,  Cas.  9. 

From  and  after.     9  Cranch,  104;  4  Term,  669. 

From  and  after  the  passing  of  the  act.  4  Term, 
660. 

From  the  date.  15  Serg.  A  E.  Penn.  135;  2  Par- 
sons, Contr.  175,  177. 

From  the  day  of  the  date.     Cowp.  717,  725. 

From  1000  to  3000  bushels  of  potatoes,   i  Me.  497. 

From  thenceforth.     2  Mcr.  Ch.  431. 

Front  and  rear.     10  Paige,  Ch.  N.  Y.  386. 

Front  to  the  river.  6  Mart.  La.  19,  228,  229 ;  9 
id.  656 ;  8  La.  n.  s.  576. 

Full  and  free.     1  Wheat.  335. 

Full  cargo.  7  Taunt.  272 ;  15  Mees.  A  W.  Exch. 
737. 

Fully.     Powell,  Mort.  83,  858. 

Fur.     7  Cow.  N.  Y.  202. 

Furniture.  Ambl.  Ch.  605;  3  Ves.  Ch.  311;  4 
T6rm,  206;  1  Johns.  Ch.  K.  Y.  329.  Furniture  at 
.     3  Madd.  Ch.  276. 

J'utnre.  7  Watts  A  S.  Penn.  305 ;  2  Penn.  St. 
146. 

Pntnre  conveyances.     2  Penn.  St.  146. 

Future  increase.  3  Yerg.  Tenn.  546.  See  2  Bibb, 
Ky.  76;  4  Hen.  A  M.  Va.  283. 

Gamble.     2  Yerg.  Tenn.  472. 

Gelding — Horse.     3  Humphr.  Tenn.  323. 

Geldings— ^Cattle.     1  LeaCh,  Cr.  Cas.  73,  n. 

Gentlemen.     2  Younge  A  C.  Ch.  683  :  21  Jur.  152. 

Gift.     I  give   this  note  to  A.     4  Ves.  Ch.  565. 

I  return  to  A  his  bond.     3  Ves.  Ch.  231. 

Give.     2  Caines,  N.  Y.  188;  7  Johns.  N.  Y.  258; 

II  id.  122  ;  2  N.  Y.  153 ;  5  Me.  227. 
Give  and  grant.     1  Hayw.  No.  C.  251. 
Given.     I'Harr.  N.  J.  286. 

Giving  testimony  in  a  suit,  3  Mart.  La.  cond.  edb 
157. 

Giving  way.     10  Jur.  1065. 

Glass  eye.     Oliphant,  Horses,  44. 

tilau  uith  care,  this  side  up.     11  Pick.  Mass.  41. 
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Oood.     5  Mees.  &  W.  Excb.  535 ;  U  Mo.  9. 

Good  and  lawful  men.     1  Blackf.  Ind.  396. 

Oood  and  tuffieieni  deed.  Wright,  Cb.  Ohio,  644. 
Good  and  sufficient  warranty  deed.  IS  Pick.  Mass. 
648  J  20  Johns.  N.  Y.  130;  4  Paige,  Ch.  N.  Y.  628  j 
9  N.  Y.  635. 

Good  barley.  5  Mees.  &  W.  Bxch.  535  ;  2  Par- 
sons, Contr.  4,  n. 

Oood  custom  cowMde.     Brayt.  Vt.  17. 

Good  merchantable  goods.     3  Canspb.  462. 

Good  note.    7  vt.  67. 

Good  security.     9  Johns.  N.  Y.  43. 

Oood  title.     14  Eng.  L.  &  Bq.  360. 

Good  will.     7  Abb.  Pr.  N.  Y.  202. 

Good  worlc.     Wright,  Ch.  Ohio,  471. 

Goods.  1  Ves.  Jr.  237 ;  2  irf.  163 ;  11  id.  666 ;  1 
Atk.  171-177,  180,  182;  3  id.  63;  1  P.  Will.  Ch. 
267;  2  id.  302;  1  Brown,  Ch.  127  ;  7  Taunt.  191;  2 
Earnew.  &  Aid.  327;  4  id.  206;  9  East,  215;  5  Mas. 
C,  C.  644;  1  Marshall,  Ins.  319. 

Goods  and  chattels.  1  Yeates,  Penn.  101 ;  2  Watts, 
Penn.  61;  2  Bamew.  &  Aid.  259,  327,  336;  8  Coke, 
33;  6  Bingh.  363;  4  Moore  <t  P.  36;  IVes.Sen.  Ch. 
363;  1  Atk.  Ch.  166;  2  Bast,  PI.  Cr.  e.  16,  s.  37. 

Goods  and  movables.     1  Yeates,  Penn.  101. 

Government  or  other  securities.     9  Sim.  Cb.  104. 

Government  security.     3  Younge  &  C.  Ch.  397. 

Grange.  Coke>  Litt.  5;  Sheppard,  Touohst.  93; 
Plowd.  197. 

Grant  and  demise.  4  Wend.  N.  Y.  502;  8  Cow. 
N.  Y.  38;  9  Ves.  Ch.  330. 

Grant,  bargain.  Sell.  4  Dall.  Penn.  441 ;  2  Binn. 
Penn.  99;  1  Rawle,  Penn.  377;  1  Serg.  &  R.  Penn. 
50,  438;  4  Kent,  Comm.  460. 

Grant,  bargain,  sell,  alien,  and  confirm.  2  Gaines, 
N.  Y.  188;  7' Johns. N.  Y.  258;  Comyns,  Dig.  Gua- 
ranty, A. 

Grantee.     1  Cow.  N.  Y.  509. 

Ground.     1  Belt,  Suppl.  Ves.  610. 

Ground-rents.  1  Mer.  Ch.  26;  2  Strange,  1020; 
1  Brown,  Ch.  76. 

Growing.     4  Leon.  36. 

Gutta  serosa.    .Oliphant,  Horses,  44. 

Habitable  repair.     2  Mood.  &.  R.  186. 

Half  a  year.     1  N.  Y.  Rev.  Stat.  606. 

Half-mile.     9  Bamew.  <t  C.  774. 

Has  bargained  and  sold.     4  Cow.  N.  Y.  225. 

Have.     2  Benl.  &  D.  34. 

Having.  2  Ves.  Ch.  427;  11  Ad.  A  B.  273;  39 
Eng.  C.  L.  80. 

Having  children.     1  Term,  322 ;  7  Ves.  Ch.  453. 

He  has  removed  land-marks.  10  Serg.  &  R.  Penn. 
18.     See  1  Ala.  138. 

He  is  a  corrupt  old  tory.     1  Ala.  212. 

He  is  forsworn.     1  Caines,  N.  Y.  347. 

He  is  perjured.     1  Caines,  N.  Y.  347;  2  id.  91. 

He  keeps  false  hooks,  and  I  can  prove  it.  5 
Johns.  N.  Y.  476 ;  17  id.  217. 

He  paying  thereout.     Dick.  Ch.  444;  3  Bast,  690. 

He  shall  be  well  satisfied.     2  Johns.  N.  Y.  396. 

He  swore  n  false  oath,  and  I  can  prove  it.  2 
Binn.  Penn.  60;  2  Dall.  Penn.  6S;  4  Bibb,  Ky.  99. 

He  swore  a  lie  before  the  church  session,  and  I  can 
prove  it.     1  Penn.  St.  12. 

Head  of  a  family.     2  How.  581,  590. 

Heir  male.     4  Ves.  Ch.  326,  794. 

Heirs.  2  Tayl.  Mo.  C.  484 ;  3  Wend.  N.  Y.  503 ; 
18  N.  Y.  412. 

Heirs  at  law.    4  Rand.  Va.  95. 

Heirs  female.  Coke,  Litt.  24  6,  n.  3;  5  Brown, 
I»arl.  Cas.  93 ;  Fearne,  Cont.  Rem.  App.  No.  1. 

Heirs  of  the  bodi/.  2  Bligh,  49.  See  3  Term,  373 ; 
4  id.  88,  300;  3  Ves.  Ch.  267;  13  id.  340. 

Heirs  of  the  wife.     3  Yerg.  Tenn.  96. 

Heirs  of  them.     21  Penn.  St.  343. 

Henceforth.     8  Serg.  &  R.  Penn.  133. 

Her.     1  Des.  So.  C.  363. 

Her  increase.     1  Ired.  No.  C.  460. 

Her  part  aforesaid.    4  Dowl.  A  R.  387. 


Hereafter.     16  N.  Y.  695. 

Hereditament.  1  Salk.  238 ;  3  Term,  358 ;  7  iii. 
558 ;  2  Bos.  &,  P.  247,  251  ;  6  Nev.  &  M.  441 ;  4  Ad. 
A  E.  805. 

HereinafUr— Hereinbefore.     1  Sim.  Ch.  173. 

Hides.     7  Cow.  N.  Y.  202. 

High  seas.  1  Russ.  A  R.  Cr.  Cas.  243 ;  2  Leach, 
Cr.  Cas.  109  ;  3  Mas.  C.  C.  290. 

Him  or  his.  2  Ves.  Ch.  213 ;  6  Bamew.  &  Ad. 
689. 

Hire.     11  N.  Y.  593. 

Hiring.     6  Term,  452. 

Holiday.     4  Clark  &  F.  HoU.  L.  234. 

Homestead — Homestead  farm.  7  N.  H.  241;  14 
Johns.  N.  Y.  471. 

Hope.     Boyle,  Char.  319. 

Horse.     2  111.  304. 

Horse— Gelding.     3  Humphr.  Tenn.  323. 

Horse,  Mares,  and  Colts — Cattle.  2  East,  PI.  Cr. 
1074;  1  Leach,  Cr.  Cas.  72. 

Hotel-keeper.     1  Carr.  &  M.  458. 

House.     7  Mann.  &  G.  66,  122. 

House  I  live  in  and  garden  to  B.     2  Term,  298. 

Household  furniture.  2  Hall,  N.  Y.  490 ;  2 1  Eng. 
L.  &,  Eq.  452. 

Household  goods.  3  Ves.  Ch.  310 ;  1  Johns.  Oh, 
N.  Y.  329  ;  3  P.  Will.  Ch.  336. 

/  guaranty  the  payment  of  the  within  note  at  the 
insolvency  of  the  drawers.     6  Humphr.  Tenn.  476. 

I  return  A  his  bond.     3  Ves.  Ch.  231. 

I  warrant  this  note  good.     14  Wend.  N.  Y.  231. 

If.  Sheppard,  Touchst.  123;  Coke,  Litt.  204, 
214  b. 

Immediate.  2  Lev.  77;  7  Mann.  A  G.  493;  29 
Penn.  St.  198. 

Immediately.  4  Younge  &  C.  Ch,  511:  8  Mees. 
i  W.  Excb.  281. 

Immovables.     Ward,  Leg.  210. 

Lnpedimentum.     Bacon,  Tr.  211. 

Impetitio.     Bacon,  Tr.  211. 

Implements.     9  Bost.  Law  Rep.  207. 

Imprimis.     3  Eng.  L.  &  Eq.  26. 

Improvement.     4  Pick.  Mass.  204. 

Improvidence.     14  N.  Y.  449. 

In  actual  military  service.  3  Curt.  C.  C.  522 ;  T 
Eng.  Eccl.  496. 

In  all  the  month  of  May.     3  Wash.  C.  C.  140, 

In  case  of  the  death.     Swanst.  Ch.  162. 

In  current  bank  notes.  1  Ohio,  178.  See,  also,  1 
Ohio,  119,  631 ;  1  111.  162;  2  Litt.  Ky.  246;  1  Dall, 
Penn.  126,  176;  19  .Johns.  N.  Y.  146. 

[n  default  of  such  issue.  7  Bast,  521 ;  3  Term, 
484. 

In  fullest  confidence.     1  Turn.  &  R.  143,  157, 

In  like  manner.  Ward,  Leg.  246  ;  6  Ves.  Ch. 
465. 

In  money  or  negroes.     4  Bibb,  Ky.  97. 

In  the  occupation  of.  2  Bingh.  466;  1  Barnew. 
&  C.  350. 

Income.  9  Mass.  372;  1  Mete.  Mass.  75;  4  Hill, 
N.  Y.  20;  7  id.  4;  3  Du.  N.  Y.  426. 

Inde.     Coke,  Litt.  82  ft. 

Indebted.  15  Serg.  A  R.  Penn.  142;  17  id.  285: 
3  Caines,  N.  Y.  323. 

Indefeasible  title.    3  Bibb,  Ky.  317, 

Indirect.     2  Gill  A  J.  Md.  382. 

Individually.  "  Personally,"  not  "  severally." 
2  Sandf.  Ch.  257. 

Indorse.     7  Pick.  Mass.  117. 

Infamous  crime.     1  Mood.  Cr.  Cas.  34,  38. 

Inferior  tradesmen.  1  Ld.  Raym.  149;  Comvn, 
26;  6  Mod.  ,307;  Bacon,  Abr.  Costs,  B. 

Inhabitants  of  a  neighborhood.  10  Pick.  Mass.  367, 

Inn.     See  Inn. 

Insolvent  circumstances.  1  Chitty,  Bills  120: 
M'Clel.  A  Y.  Exeh.  407. 

Instantly.     3  Perr.  A  D.  52 ;  8  Dowl.  157. 

Instrument.  2  Carr.  A  P.  235 :  2  Den.  Cr.  Cas. 
472. 
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Jiwtruinent  in  writing*     18  Mo.  445. 

Intended  to  be  recorded.     2  Rawle,  Penn.  14. 

Intent  to  defraud — Intent  to  deceive.  Roberts, 
Fraud.  Conv.  30.  And  see  8  Johns.  N.  Y.  446; 
12  id.  320;  2  Johns.  Ch.  N.  Y.  35;  4  Wheat.  466. 

Intents  and  purposes.  To  all  intents  and  pur- 
poses.    11  Ves.  Cb.  530. 

Investment.     15  Johns.  N.  Y.  384,  392. 

Irregularity.     1  Cow.  N.  Y.  735  b. 

Irreparable.     3  Mart.  N.  s.  La.  25. 

Is  indebted  to  the  plaintiff  in  trover.  1 H.  Blackst. 
218. 

Is  indebted  to  the  plaintiff  upon  promises.  2 
Dougl.  467.     And  see  Say,  109. 

Issuably.     3  Chitty,  Praot.  705. 

Issue.  3  Ves.  &  B.  Ch.  67  j  3  Ves.  Ch.  257,  .S40 ; 
7  id.  522 ;  13  id.  340 ;  1  Dall.  Penn.  47 ;  1  Yeates, 
Penn.  332;  1  Edw.  Ch.  N.  Y.  41 ;  1  Cox.  Ch.  38; 
9  Eng.  L.  &,  Eq.  193.  Failure  of  issue.  1  Ball  k 
B.  Ch.  Ir.  1.     Die  without  issue.     17  Ves.  Ch.  482. 

It  shall  and  may  be  lawful,  1  Edw.  Ch.  N.  Y. 
84. 

It  shall  be  lawful  for  the  court.  1  Johns.  Ch.  N. 
Y.  491. 

Ita  quod.     2  Ld.  Baym.  7C0. 

Jewelry.    14  Pick.  Mass.  370.    See,  beyond,  JWn- 

Jewels.     Ward,  Leg.  221 ;  Mosel.  Ch.  112. 

Jockey.     3  Scott,  N.  s.  584. 

Joint  and  equal  proportions.  Jointly.  Ambl. 
Ch.  656 ;  1  Brown,  Ch.  118 ;  2  Koper,  Leg.  267. 

Joint  and  several.  2  Bay,  Conn.  442  ;  1  Caines, 
Cas.  N.  Y.  122 ;  1  Const.  So.  C.  486 ;  1  Cox,  Ch. 
200  ;  4  Des.  So.  C.  148 ;  7  Serg.  &  R.  Penn.  356. 

Judicial  decision.     1  Sandf.  N.  Y.  78. 

Judicial  proceedings.  5  Ohio,  547 ;  3  Md.  248  ; 
4  id.  461 ;  6  id.  668  ;  7  id.  325 ;  9  id.  204,  325;  10 
id.  1 ;  2  La.  438 ;  3  La.  Ann.  661 ;  6  id.  519. 

Junior.  8  Johns.  N.  Y.  549 ;  10  Paige,  Ch.  N. 
Y.  170;  8  Conn.  293. 

Just  debts.  1  Binn.  Penn.  209;  9  Mass.  62;  1 
Den.  N.  Y.  508 ;  9  N.  Y.  398. 

Justifiable  cause,     1  Sumn.  C.  C.  194. 

Kept.     5  111.  168. 

Kill.     (A  stream.)     1  N.  Y.  96. 

Kin.  Next  of  kin.  15  Ves.  Ch.  109,  583;  3 
Brown,  Ch.  355.  Next  of  kin  or  heir  at  law.  4 
Ves.  Ch.  469.  Next  of  kin,  in  equal  degree.  12 
Ves.  Ch.  433. 

King's  enemies,     1  Leigh,  Nisi  P.  509. 

Knocked  down.     7  Hill,  N.  Y.  431. 

Knowing  and  being  privy  to.     Flatt,  Gov.  338, 

Laborer.     1  La.  268. 

Lamb — Mutton.     1  Mood.  Or.  Cas.  242.     And  see 

Russ.  k  R.  Cr.  Cas.  497. 

Lampooner.     3  Lev.  248. 

Lands.     10  Paige,  Ch.  N.  Y.  140. 

Last  past — August  last  past.     3  Cow.  N.  Y.  70. 

Last  sickness.     20  Johns.  N.  Y.  502. 

Last  mill.     7  Term,  138. 

Law  charges.     3  Mart.  La.  282. 

Law  of  the  land.  2  Yerg.  Tenn.  554;  6  Penn.  St. 
87,  91;  4Dev.  No.  C.  1. 

Lawful.  Lawful  heir.  2  Term,  720.  Lawful 
deed  of  conveyance.  2  Serg.  &,  R.  Penn.  498; 
Coxe,  N.  J.  106.  Lawful  money.  1  Yeates,  Penn. 
349  i  1  Dall.  Penn.  126,  176.  Shall  be  lawful.  2 
Dowl.  A  R.  172 ;  4  Barnew.  &  Aid.  271 ;  1  Barnew. 
&  C.  8,  35.  Lawful  title.  1  Blaokf.  Ind.  380 ;  2 
Ma.  22;  10  Johns.  N.  Y.  266.  Lawful  current 
money  of  Pennsylvania.     1  Dall.  Penn.  124. 

Lawfully  demanded.     2  Maule  &  S.  525. 

Leasehold  ground  rents.  Ward,  Leg.  222;  1 
Brown,  Ch.  76. 

Leaving  children.  6  Term,  307 ;  7  id.  332.  And 
Bee  7  Vei.  Ch.  463;  9  id,  204;  27  Eng.  L.  k  Eq. 
402.     See  Having  children. 

Legal  heir.     24  Penn.  St.  168. 

Legal  representatives.    3  Ves.  Ch.  486 ;  3  Brown, 


Ch.  224;  1  Yeates,  Penn.  213;  2  id,  585;. 2  DalL 
Penn.  206 ;  6  Serg.  <t  R.  Penn.  83 ;  3  Bradf.  Surr. 
N.  Y.  45 ;  1  Anstr.  Exch.  128  ;  6  Eng.  L.  k  Eq.  99. 

Lend,     1  Hill,  Ch.  So.  C.  37. 

Lent.     Bacon,  Abr.  Assumpsit,  F;  2  Wils.  141. 

Let.     5  Whart.  Penn.  278. 

Level.     5  Ad.  k  E.  302 ;  4  Nev.  k  M.  602. 

Life  estate.  £500  to  the  sole  use  of  N,  or  of 
her  children,  forever.  1  Cox,  Ch.  341.  See  12  Ves. 
Ch.  295;  13  id.  445,  486;  2  Ed.  Ch.  323;  1  Rose, 
Bank.  200;  Ambl.  Ch.  499;  4  Brown,  Ch.  542;  1 
Bay,  So.  C.  447. 

Limit  and  appoint.     8  Term,  124. 

Linen.     3  Brown,  Ch.  311. 

Literary  composition.     Eden,  Inj.  324. 

Live  and  dead  stock.  Ward,  Leg.-  220 ;  3  Vea. 
Ch.  311. 

Livelihood.     3  Atk.  Ch.  399. 

Living  together.  1  Add.  Ecol.  476;  3  id.  217;  2 
Tyrwh.  76;  2  Crompt.  k  J.  Exch.  66;  Rogers, 
Eccl.  Law,  Marriages. 

Loaded  arm.  5  Carr.  k  P.  169;  7  td.  242;  1 
Carr.  k  K.  530;  s.  c.  47  Eng.  C.  L.  530. 

Loaf  sugar.     1  Sumn.  C.  C.  159. 

Locate.     6  How.  Pr.  N.  Y.  37. 

Lost  or  not  lost,  1  Marshall,  Ins.  332;  Park, 
Ins.  26  ;  5  Burr.  2803;  Weskett,  Ins.  345. 

Lot  No,  64.  1  Vt.  336;  18  Johns.  N.  Y.  107;  5 
N.  H.  58. 

Lots,     4  Ohio,  5. 

Luggage,     28  Law  Journ.  386. 

Lying  at  the  wharf,     2  M'Cord,  So.  C.  105. 

Made,     1  Cranch,  239. 

Made  his  note  to  the  plaintiff  for  $7  60,    1  111.  124 

Magistrate,     13  Pick.  Mass.  623. 

Maintenance,  2  Conn.  155;  4  id,  658;  2  Sandf. 
Ch.  N.  Y.  91.     See  Support, 

Make  over  and  grant,  3  Johns.  N.  Y.  484;  18 
id,  60. 

Mange,     Oliphant,  Horses,  46. 

Mankind,     Fort.  91. 

Mare.  1  Leach,  Cr.  Cas.  72 ;  2  W.  Blackst.  721 ; 
2  East,  PI.  Cr.  1074. 

Mariner  or  seaman.     2  Curt.  Eccl.  336. 

Mark.     Trade  mark.     19  Pick.  Mass.  214. 

Married.  Dying  unmarried;  without  being  mar- 
ried, and  having  children.  1  Roper,  Leg.  412 ;  3 
Ves.  Ch.  450,  454;  7  id.  454. 

Material  issue.  6  How.  Pr.  N.  Y.  145  ;  4  Sandf. 
N.  Y.  668. 

Matter  in  controversy.  2  Yeates,  Penn.  276;  1 
Serg.  k  R.  Penn.  269;  5  Binn.  Penn.  522;  2  DalL 
Penn.  260,  n.;  3  id.  404. 

Matter  in  dispute.     3  Cranch,  159. 

Matters  in  difference.     6  Mass.  334. 

May.  1  Wms.  Saund.  58,  n.  1 ;  6  Johns.  Ch.  N. 
Y.  101;  5  Cow.  N.  Y.  195;  22  Barb.  N.  Y.  154:  14 
Serg.  k  B.  Penn.  429;  1  Pet.  46;  1  Enjr.  C.  L.  46. 
May  assign.  May  suggest.  Id. ;  stat.  8  k  9  W.  III. 
ch.  11,  ?  8. 

Meadows.     5  Cow.  N.  Y.  216;  Coke,  Litt.  4  6. 

Means,     Piatt,  Cov.  334,  336. 

Medals.     Ward,  Leg.  221 ;  3  Atk.  Ch.  201. 

Men.     2  Parsons,  Contr.  10. 

Merchandise,     8  Pet.  277. 

Merchantable,     3  Cam]  b.  462;  6  Me.  419. 

Merchantable  quality,     20  Wend.  N.  Y.  61. 

Merits,     3  Watts  k  S.  Penn.  273. 

Mess,     2  Russell,  Crim.  Law,  360. 

Mess  pork  of  Scott  &  Co,     2  Bingh.  N.  c.  668. 

Messuage  and  house,  Croke  Eliz.  89;  2  Chano* 
Cas.  27;  2  Term,  498;  1  Bos.  k  P.  53. 

Mill,    5  Serg.  k  R.  Penn.  107. 

Mill  privilege.     16  Me.  63. 

Mill  saw.     10  Me.  136. 

Mill  site.  15  Pick.  Mass.  57;  6  Cow.  N.  Y.  677; 
11  Johns.  N.  Y.  191. 

Minerals.     6  Watts,  Penn.  34. 

Misapply.    12  Ad.  k  E.  140 ;  40  Eng.  C.  L.  140 
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Mimomer.  16  East,  110;  2  Stark.  29;  3  Campb. 
29;  2  Cainea,  N.  Y.  362;  13  Johns.  N.  Y.  486; 
Dunlap,  Praot.  238. 

Mobilier.     3  Mart.  La.  cond.  ed.  430. 

Molest.     F.  Moore,  402;  s.  o.  Croke  Eliz.  421. 

Money.  15  Ves.  Ch.  319;  3  Mer.  Ch.  691;  1 
Johns.  Ch.  N.  Y.  231.  Money  only.  7  Term, 
539,  549. 

Money — Moneyt.  1  Johns.  Ch.  N.  Y.  231 ;  14 
Johns.  N.  Y.  1 ;  31  Eng.  L.  &,  Eq.  462. 

Money  depoeited  in  court.     2  G-all.  0.  C.  146. 

Money  in  the  funds.     5  Price,  E.xch.  217. 

More  or  leea.  2  Powell,  Mortg.  445  a,  note , 
Sugdon,  Vend.  231,  232;  1  Vea.  4  B.  Ch.  Ir.  376; 
2  Barnew.  i  Ad.  106;  s.  c.  22  Eng.  C.  L.  36;  2 
Wms.  Saund.  305  b,  note;  1  Campb.  337  ;  1  Munf. 
Va.  336;  2  Hen.  &  M.  Va.  164;  7  N.  Y.  210;  1 
Yentes,  Penn.  309 ;  6  Binn.  Penn.  102 ;  4  Serg.  & 
R.  Penn.  493;  5  id.  260;  4  Mas.  C.  C.  418. 

Momnnin.     1  Strange,  71;  1  Burr.  629. 

Mombles.     Ward,  Leg.  210 ;  W.  Jones,  225. 

Mr.     3  Carr.  &  P.  59  ;  s.  0.  1  Mood.  &,  M.  118. 

Mrs.     3  Carr.  &  P.  59;  s.  c.  1  Mood.  &  M.  118. 

Mulatto.     18  Ala.  276,  720;  7  Maaa.  88. 

Mutual  credit.  4  Term,  211 ;  8  Taunt.  499;  4 
Burr.  2222;  Cooke,  Bankr.  Laws,  536;  2  Smith, 
Lead.  Cas.  178,  and  the  cases  there  cited. 

My  fish-ing  place.     1  Whart.  Penn.  137. 

My  'half  part.     11  East,  163. 

My  house  and  all  that  ahull  be  in  it  at  my  death. 
1  Brown,  Ch.  129,  n. ;  11  Vcs.  Ch.  662. 

My  inheritance.     Hob.  2 ;  7  Eaat,  97. 

My  property.     17  Johns.  N.  Y.  281. 

My  right  heirSf  on  the  part  of  my  mother.  4  Vea. 
Ch.  766. 

My  seven  children,  naming  only  six.  2  Coxe,  N. 
J.  184. 

Name  and  blood.     16  Vea.  Ch.  92. 

Navicular  disease,     Oliphant,  Horses,  47. 

Navigable  river.  6  Cow.  N.  Y.  628 ;  6  Barb.  N. 
Y.  265;  21  Pick.  344. 

Necessary.  4  Wheat.  413,  418;  7  Cow.  N.  Y. 
606;  2  A.  K.  Marsh.  Ky.  84;  15  N.  Y.  9,  168;  1 
Johns.  Ch.  N.  Y.  467. 

Necessary  charges.     3  Me.  191. 

Necessary  .implication.     1  Ves.  A  B.  Ch.  Ir.  466. 

Necessary  tools  of  a  tradesman.  2  Whart.  Penn.  26. 

Needful.     4  Esp.  66. 

Negotiate.     6  Du.  N.  Y.  373. 

Negro.     9  Ired.  No.  C.  384. 

Nerving.  Oliphant,  Horses,  47;  Ry.  &  M.  Cr. 
Cas.  290. 

Neurotomy.  Oliphant,  Horses,  47 ;  Ry.  &  M.  Cr. 
Cas.  290. 

Never.  2  Atk.  Ch.  32;  3  Q.  B.  239,  242;  Bayley, 
Bills,  4;  Chitty,  Bills,  54. 

New  manufacture.     4  Mann,  ic  G.  680. 

Nejct.  Strange,  394;  Croke  Jao.  646,  677;  Bacon, 
Abr.  Conditions,  P  3;  2  Johns.  N.  Y.  190;  9  Cow. 
N.  Y.  265;  6  N.  H.  374;  13  id.  446. 

Next  of  kin.  16  How.  Pr.  N.  Y.  182 ;  4  Abb.  Pr. 
N.  Y.'312;  14  Ves.  Ch.  372;  16  id.  109,  536;  3 
Brown,  Ch.  61,  366. 

Next  of  kin,  equal  in  degree.     12  Ves.  Ch.  433. 

Next  of  kin,  or  heir  at  law.     4  Ves.  Ch.  469. 

Non-arrival.     2  Barnew.  tfc  C.  664. 

Non-resident.     4  La.  11. 

Northerly.  1  Johns.  N.  Y.  166.  See  3  Caines, 
N.  Y.  293. 

Northward.  3  Caines,  N.  Y'.  293 ;  1  Johns.  N.  Y. 
168. 

Not  liable  for  any  damage  to  or  from  her  sheath- 
ing.    20  Pick.  Mass.  389. 

Note  or  notes.     7  Serg.  &  R.  Penn.  465. 

Notes  current  in  the  city  of  New  York.  19  Johns. 
N.  Y.  146. 

Notice  of  action.     1  Holt,  N.  P.  27. 

Now.   3'Penn.  St.  288,  289;  4  Mann,  i  G.  99, 100. 

Obligation.     Coke,  Litt.  171  6. 


Occupant.     25  Barb.  N.  Y.  64. 

Occupation.     7  Watts  &  S.  Penn.  330. 

Occupied.     1  111.  70. 

Of.     2  Term,  431;  2  Bingh.  N.  c.  668. 

Of  and  concerning.  4  Maule  &  S.  169  ;  3  Caines, 
N.  Y.  329;  6  Johns.  N.  Y.  211;  7  id.  264,  359;  1 
Binn.  Penn.  537;  3  id.  517;  6  id.  218. 

Offence.     9  Carr.  &,  P.  626 ;  s.  c.  38  Eng.  C.  L.  222. 

Office  of  trust.     6  Blackf.  Ind.  629. 

Office,  or  public  trust.  2  Cow.  N.  Y.  29,  u.;  20 
Johns.  N.  Y.  492  ;  1  Munf.  Va.  468. 

On.     2  Term,  431. 

Oh  a  stream.     3  Sumn.  C.  C.  1 70. 

On  arrival.     2  Campb.  237,  532. 

On  condition.     4  Watts  &,  S.  Penn.  302. 

On  payment  of  costs.  6  Cow.  N.  Y.  582';  6  J.  J. 
Marsh.  Ky.  243. 

On  shore.     1  Bos.  &  P.  187. 

On  the  trial.     2  Whart.  Penn   159. 

Once  a  week.    4  Pet.  361 ;  2  Miles,  Penn.  150,  IJl. 

One  day  after  date.     2  Penn.  St.  496. 

One  foot  'high.  2  Zabr.  N.  J.  166;  2  Parsons, 
Contr.  61,  n. 

One  pair  of  boots.     3  Harr.  Del.  559. 

One  thousand  dollars  to  the  children  of .     9 

Vt.  41. 

One  whole  year.     12  Mass.  262. 

Openly.  Coke,  2d  Inst.  57 ;  Bacon,  Abr.  Mer- 
chant, &c.  ' 

Or,  construed  And.  2  Roper,  Leg.  290 ;  1  P. 
Will.  Ch.  483;  2  id.  383;  2  Cox,  Ch.  213;  2  Atk. 
Ch.  643;  3  id.  83,  85 ;  6  Ves.  Ch.  341 ;  1  Vcs.  Sen. 
409;  2  id.  67;  2  Strange,  1175;  Croko  Eliz.  526; 
Poll.  646;  1  Bingh.  600;  3  Term,  470,  1  Belt, 
Suppl.  Ves.  486  ;  2  id.  9,  43,  114;  1  Ycates,  Penn. 
41,  319 ;  1  Serg.  &  R.  Penn.  141 ;  1  Wend.  N.  Y.  396 ; 

8  Barb.  N.  Y.  189  ;  6  Toullier,  nn.  703  and  704. 
See  Disjunctive.  Or  any  other  person.  15  Wend. 
N.  Y.  747.  Or  by  any  other  person.  3  A.  K.  Marsh. 
Ky.720.  Or  elsewhere.  2  Sail.  C.  C.  477.  Or  other, 
wise.  1  Chitty,  Bail,  205,  206  ;  Hawkins,  PI.  Cr.  c. 
26,  §  4. 

Or  when  realized.     2  Eng.  L.  A  Eq.  286. 

Orchard.     Croke  Eliz.  864. 

Ordained  minister.     4  Conn.  134. 

Order  (in  chancery  pleading).     7  Sim.  Ch.  17. 

Original.  6  Wheat.  396;  6  Serg.  &  R.  Penn. 
549.     See  Courts  of  the  United  States. 

Orphan.  3  Mer.  Ch.  48;  2  Sim.  &  S.  Ch.  93;  33 
Penn.  St.  9. 

Other.     1  Brock.  C.  C.  187. 

Other  offices.  1  Barnew.  &  C.  237;  5  id.  640. 
See  6  Term,  375,  379 ;  8  Dowl.  &  R.  393. 

Other  writing.     1  Rawle,  Penn.  231. 

Otherwise.     1  Gall.  C.  C.  39. 

Out  and  out.     36  Penn.  St.  204. 

Out  of  the  country.     3  Bibb,  Ky.  510. 

Out  of  the  stale.     1  Johns.  Cas.  N.  Y.  76. 

Out  of  their  Joint  funds,  according  to  the  articles 
of  association.     4  Serg.  i,  U.  Penn.  366. 

Ouijite.     1  Stor.  C.  C.  603. 

Out-house.     6  Day,  Conn.  151;  4  Conn.  446. 

Over  the  sea.     Kirb.  Conn.  299. 

Overseers.     7  Mann.  &  G.  481. 

Own  use.     4  Rawle,  Penn.  68. 

Owned  by  them.     6  Cow.  N.  Y.  509. 

Owner.     6  Nev.  A  M.  340;  4  N.  Y.  68  :  8  id.  383  ■ 

9  id.  436.  ' 

Ox  gang.     Sheppard,  Touchst.  93 ;  Coke,  Litt.  5. 
Oyster  spat.     12  Ad.  &  E.  13 ;  s.  o.  40  Eno-.  C. 
L.  16. 

Par  value.     2  Hill,  N.  Y.  168;    8  Paige,  Ch.  N. 

Pardon.    28  Penn.  St.  297. 
Passage  room.     2  Ld.  Raym.  1470. 
Passing.     1  Baldw.  C.  C.  366. 
Passing  through  the  town.     6  Ohio,  142. 
Payable.     3  Ves.  Ch.  13;  13  id.  113  ;  14  id.  470' 
16  id.  172 ;  2  Belt,  Suppl.  Ves.  296 ;  2  Brown,  Ch.  Sos' 
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Payable  and  itegotiable  without  defalcation  at  the 
KBank.     29  Penn.  St.  529. 

Paying.     Rolle,    Abr.    411;    Bacon,   Abr.    Con- 
ditions, A  ;  Lane,  56,  78. 

Paying  thefeout.     Dick.  Ch.  444. 
Paying  yearly  and  ev*try  year.     3  Lomax,  Real 
Prop.  187. 

PearU.     Dig.  34.  2.  18. 
Peas.     Bacon,  Abr.  Merchant,  etc.  I. 
Pencil  wriling.     1  Eocl.  406,  407;  5  Barnew.  &  C. 
234;    7  Dowl.  A   R.  663;    1  Stark.  267;  1  PMU. 
Bed.  52,  53;  2  id.  MZ. 

Per  annum.     Bacon,  Abr.  Covenant,  F. 
Percnesit.     2  Va.  Cas.  111. 
Periahahle  articles.     7  Cow.  N.  T.  202. 
Permitting  and  aiiffiring.     6  Batnew.  &>  C.  295; 
Piatt,  Cov.  338. 

Per]ietnal.     2  Brod.  &  B.  27;  s.  c.  6  J.  B.  Moore, 
159. 
Person  liable.     Eden,  Bankr.  Law,  146. 
Personal  estate.     1  Ves.  &  B.  Ch.  415;  4  Ves.  Ch. 
76;  1  M'Cord,  So.  C.  349. 

Personal  ornamenta.     1  Beav.  Kolla,  189. 
Personal  property.     24  Penn.  St.  20. 
Personal  representatives,     1  Anstr.  Exch.  128. 
Persons  of  color.     3  Ired.  No.  C.  455. 
Pigs— Cattle.     1  Buss.  &  R.  Cr.  Cas.  76. 
Pilfering.     4  Blaokf.  Ind.  499. 
Piratical.     2  How.  210. 
Place— Office.     1  Munf.  Va.  468. 
Places.     6  Term,  375,  379 ;  5  Barnew.  &  C.  640 ; 
8  Dowl.  &  B.  393.     See  1  Ball  &  B.  Ch.  Ir.  237. 
Placitum.     Skinn.  550,  554. 
Plant.     1  Mood.  <Se  M.  341 ;  s.  c.  22  Eng.  C.  L. 
330. 

Plantation.     2  Humphr.  Tenn.  315;  3  M'Cord, 
So.  C.  36.^. 

Planting.     7  Conn.  186. 

Pleasvre.     At  her  pleasure.     Boyle,  Char.  307. 
Pleasure  carriage.     9  Conn.  371;  11  id.  185;  18 
Johns.  N.  Y.  128 ;  19  id.  442. 

Plow  laud.     Cuke,  Litt.  5;    Plowd.  167;  Shep- 
pard,  Touchst.  93. 

Plundered.     16  Pick.  Mass.  1, 
Poll-evil.     Oliphant,  Horses,  49. 
Poor.     Poor  kindred.     Boyle,  Char.  31 ;  17  Ves. 
Ch.  371 ;  1  Cnines,  N.  Y.  59. 
Poor  inhabitants.     Ambl.  Ch.  422. 
Port.     2  Barnew.  &  Ad.  43 ;  s.  c.  22  Eng.  C.  L.  23. 
Port  of  destination — Port  of  discharge.     5  Mas. 
C.  C.  404;  8  Am.  Law  Beg.  362. 
Possess.     1  Dev.  &  B.  No.  C.  452. 
Possession.     Coming  into  possession.     3  Brown, 
Ch.  180. 
Post  notes.     22  Penn.  St.  479. 
Postea.     1  Saund.  287. 

Power  coupled  with  an  interest.     8  Wheat.  203 ;  2 
Cow.  N.  y.  196. 

Power  of  attorney.     8  Pick.  Mass.  490. 
Predict.     Coke,  Litt.  20  h. 
Preference.     1  Piiine,  C.  C.  630. 
Premises.     All  the  premises.     17  Ves.  Ch.  75 ;  1 
East,  456. 

Presentation.     20  Eng.  L.  &,  Eq.  277. 
Presented.     2  Hill,  So.  C.  582. 
Price.     A  price  clear  of  all  expenses.    2  Ves.  & 
B.  Ch.  Ir.  341. 

Prime  cost.     2  Mas.  C.  C.  53,  55. 
Prior  in  date.     3  Day,  Conn.  66. 
Prison  charges.     4  Me.  82. 
Private  charity.     Turn.  &  E.  Ch.  260. 
Private  expenses.     1  Johns.  Ch.  N.  Y;  467. 
Privileges  and  appurtenances.     14  Mass.  49 ;  17 
id.  443. 

Pro  A  B,  CD.     11  Mass.  97. 
Proceed  to  sea.     9  Serg.  &  R.  Penn.  154;  2  Pet. 
Adm.  97,  98. 

Proceeding.    2   East,   2lS ;   2  Comyns,  Dig.  48, 
note;  1  Hail,  N.  Y.  166;  8  Wehd.  N.  Y.  167. 


Proceeding^  thereupon.     16  Pet.  303,  313. 
Proceeds.     4  Mas.  C.  C.  629. 
Procreatis — Procreandis.     1  Maule  i,  S.  124. 
Procure.     1  Carf.  A  M.  458. 
Procurement.     Piatt,  Cov.  337. 
Produce  of  a  farm.     6  Watts  A  S.  Penn.  269,  280. 
Professions-.     7  Watts  &  S.  Penn.  330. 
Profits.     10  Johns.  N.  Y.  226. 
Promise.     I  don't  consider   the  land  as  jonrs: 
prove  your  right  to   it,  and  I'll  pay  yon  for  it. 
9  Dowl.  A    R.  480;    s.  c.  22  Eng.  C.  L.  394.     I 
promise  never  to  pay.    2  Atk.  Ch.  32 ;  Bay  ley,  Bills, 
4 ;  Chitty,  Bills,  54. 

Promise  to  pay  out  of  the  proceeds  of  the  next  crop. 
2  La.  258. 

Promissory  note.  Due  A  B  three  hundred  and 
twenty-five  dollars,  payable  on  demand.  10  Wend. 
N.  Y.  675.  To  pay  P  D,  or  plaintiffs,  or  his  or  their 
order.  2  B.  A  A.  417.  "I,  B  C,  promise  to  pay 
E  F  the  sum  of  £51  or  his  order,"  signed,  "  B  C  or 
else  H  B."  4  Barnew.  A  Aid.  679 ;  6  Eng.  C.  L.  563. 
And  see  Rnss.  A  R.  465;  6  Cox,  Cr.  Cas.  533;  9  Mo. 
845 ;  22  Ala.  N.  3.  43  ;  6  Johns.  N.  Y.  320. 

Proper  county.  2  Yeates,  Penn.  162;  7  Watts, 
Penn.  245. 

Property.  6  Serg.  A  R.  Penn.  452;  17  Johns. 
N.  Y.  281 ;  6  Binn.  Penn.  94;  18  Ves.  Ch.  193;  14 
East,  370;  2  Bos.  A  P.  N.  R.  214;  5  Eng.  L.  A  Eq. 
199;  17irf.  46. 

Property  on  board.     2  Mete.  Mass.  1. 
Property,  personal  and  real.    1  Speers,  Eq.  So.  C. 
51,  56. 

Proportion.  Charge  on  estates  in  equal  propor- 
tion. 3  Brown,  Ch.  286.  In  jtist  and  equal  pro- 
portions.    7  Serg.  A  R.  Penn.  514. 

Proprietor.  6  Nev.  A  M.  340 ;  Wordsw.  EL  Cas. 
338. 

Prosecute  with  effect.  12  Mod.  380 ;  2  Selw.  Nisi 
P.  1013,  note. 

Protect.     21  Penn.  St.  455. 

Protest.     1  N.  Y.  1S6._ 

Proviso.  ComynS,  Dig.  Condition,  A  2;  Little- 
ton, s.  329;  Coke,  Litt.  203  6;  2  Coke,  71  5;  1 
RoUe,  Abr.  410. 

Public  house.     4  Leigh,  Va.  680. 

Public  place.  18  Ala.  N.  s.  415;  12  id.  492;  6 
Gratt.  Va.  689 ;  8  id.  586;  2  Va,  Cas.  515;  1  Bishop, 
Crim.  Law,  §  184. 

Public  policy.     9  Eng.  C.  L.  452. 

Public  sale.     4  Watts,  Penn.  268. 

Public  trade.     3  Q.  B.  39. 

Public  trust.  20  Johns.  N.  Y.  492;  2  CoW.  N.T. 
29,  n. 

Publish.     2  Dev.  No.  C.  115. 

Published.  3  Mees.  A  W.  Exch.  461;  6  id.  473; 
9  Bingh.  606;  5  Barnew.  A  Ad.  618;  8  Dow,  Pari. 
Cas.  392. 

Purchasing.  6  Ves.  Ch.  404.  See  2  Hall,  N.Y.  477. 

Put  off.  8  Can-.  A  P.  682;  1  Rubs.  A  R.  Cr.  Cas. 
86;  1  Bishop,  Crim.  Law,  |  186. 

Qaamdiu.     0.  Bridgm.  202. 

Quantity  and  boundary.     2  Caines,  N.  Y.  146. 

Quarter  of  a  year.     1  N.  Y.  Rev.  Stat.  606. 

Quatenus  sine  prejudieio  indulgentiam  fieri  potest. 
4  Johns.  Ch.  N.  Y.  460,  477;  3  Wend.  N.  Y.  539, 
650. 

Qui  s'amuse  ;  qui  a'accuee.     19  N.  Y.  549,  569. 

Quit.     2  N..  H.  402. 

Quotation.     Eden,  Inj.  327,  328. 

Race-field.     9  Leigh,  Va.  648. 

Raffle.     2  Const.  So.  C.  128. 

Raise.    1  Atk.  Ch.  421 ;  2  Vern.  Ch.  153. 

Rascal.     2  Const.  So.  C.  235. 

Real  action.  4  Pick.  Mass.  169 ;  10  id.  473 ;  7 
Mass.  476  ;  16  id.  448  ;  8  Me.  106,  138. 

Real  cost.     2  Mas.  C.  C.  53,  55. 

Real  estate.     9  N.  Y.  502. 

Realm.  1  Taunt.  270 ;  4  Campb.  289 ;  Rose,  Bank. 
387. 
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Seaaonalle  notice.     1  Fenn.  St.  466.     See  Rea- 
sonable Time. 

Jiebuild.     S  Rawle,  Penn.  482. 

Receipts.    2  Gill  &  J.  Md.  611  j  9  Humphr.  Tenn. 

65j  10  id.  442;  10  Ohio,  76  ;  8  Carr.  &  P.  180,:i76, 

623;  9  id.  332  j  1  Bxch.  131;  1  Den.  Cr.  Cas.  325. 

Received  for  record.     3  Conn,  644;  1  Root,  Conn. 

600 ;'  2  id.  298  ;  Kirb.  Conn.  72. 

Received  note  in  paifment.     2  Gill  &  J.  Md.  611. 
Recollect.     1  Dan.  Ky.  56. 

Recommendatiom     2  Ves.  Ch.  333,  369 ;  3  id.  160 ; 
9  id.  646;  Jao.  Ch.  317;  1  Sim.  *;  S.  Ch.  387. 
Record.     3  Serg.  &,  R.  Penn.  207. 

Record  and  docket.     1  Watts,  Penn.  396. 

Recoitpe.     22  Wend.  N.  Y.  155. 

Recovered  in  a  suit.  5  Wend.  N.  T.  620 ;  4  Du. 
N.  Y.  275. 

Recovery.  2  Caines,  N.  Y.  214;  1  Paine,  C.  C. 
230,  238. 

Rectifier  of  Spirits.     1  Pet.  C.  0.  180. 

Refine.     1  Pet.  C.  C.  113. 

Refuse — Renounce.  2  Kawle,  Penn.  398.  Refuse 
to  execute.     10  Eng.  C.  L.  65;  1  Harrison,  Dig.  442. 

Relations.  See  Lc(/atec.  Cas.  (e»i/).  Talb.  215;  1 
P.  Will.  Ch.  327 ;  2  Ves.  Ch.  627 ;  3  id.  231 ;  5  id. 
529  ;  16  id.  200;  19  id.  H23  j  Ambl.  Ch.  70,  507,  695, 
636  ;  Dick.  Ch.  50,  380  ;  1  Brown,  Ch.  31;  3  id.  64; 
2  Vera.  Ch.  381;  1  Taunt.  163;  3  Mer.  Ch.  689; 
Coop.  Ch.  275 ;  Comyns,  Dig.  App.  Devise  of  Per- 
sonal Properttj,  viii.  30, 32.  Next  relations,  as  sisters, 
nephews,  and  nieces.  1  Cox,  Ch.  234.  Poor  rela- 
tions.    Dick.  Ch.  380. 

RelativcH.     3  Bradf.  Surr.  ::f.  Y.  382. 

Release  and  forever  giiif  claim.  10  Johns.  N.  Y. 
466. 

Remaining  untried.     5  Binn.  Penn.  390. 

Rents.     2  Penn.  St.  165. 

Rents  and  profits.  2  Ves.  &  B.  Ch.  Ir.  67 ;  6  Johns. 
Ch.  N.  Y.  73 ;  1  Sanders,  Us.  &  T.  318 ;  1  Ves.  Sen. 
Ch.  171;  2  Atk.  Ch.  358. 

Repairs.     1  M'Cord,  So.  0.  517. 

Reprises.     1  Yeates,  Penn.  477 ;  3  Penn.  St.  477. 

Request.  2  Brown,  Ch.  38 ;  3  Ves.  &  B.  Ch.  Ir. 
198;  5  Madd.  Ch.  118;  18  Ves.  Ch.  41 ;  1  Mood. 
Cr.  Cas.  300. 

Residence.     8  Wend.  N.  Y.  45 ;  4  Jur.  N.  s.  4. 

Resident.  20  Johns.  N.  Y.  208,  211 ;  2  Pet.  Adm. 
450;  3  111.  377;  7  Mann.  &  G.  9. 

Residnarij.     11  Ves.  Ch.  92. 

Reeidne,  Bui-plm,  eta.  2Atk.  Ch.  168;  8  Ves.  Ch. 
25,  26;  11  id.  330;  14  id.  304;  15  id.  406;  18  id. 
466  ;  Dick.  Ch.  477 ;  Chanc.  Prec.  264;  2  Vern.  Ch. 
690 ;  1  Brown,  Ch.  589  ;  4  id.  207 ;  1  Ves.  Ch.  63 ; 
1  Wash.  Va.  45,  262 ;  3  Call,  Va.  507 ;  3  Munf.  Va. 
76 ;  2  Des.  Ch.  So.  C.  673 ;  Boyle,  Char.  390. 

Respective,  respectively.  2  Atk.  Ch.  121 ;  3  Brown, 
Ch.  404;  1  Mer.  Ch.  358;  2  East,  41;  Cowp.  34; 
10  Eng.  L.  k  Eq.  235. 

Rest.     Al.  28 ;  3  P.  Will.  Ch.  63,  n. 

Rest  and  residue.    2  Lee,  Cons.  270 ;  11  East,  164. 

Retained.     5  Term.  143;  18  Jur.  pt.  2,  p.  21. 

Retire.     25  Eng.  L.  &,  Eq.  423. 

Reversion.  If  the  reversion  should  never  fall  to 
the  testator.     10  Ves.  Ch.  453. 

Revising — Correcting.      14  Me.  205. 

Revoked.    1  Cow.  N.  Y.  335 ;  16  Johns.  N.  Y.  206. 

Rice.     5  Bos.  &  P.  213. 

Right.     2  Gaines,  N.  Y.  345. 

Right  and  title  in  the  deed.     2  Ohio,  221. 

Right,  title,  and  interest.     4  Pick.  Mass.  179. 

Ringbone.     Oliphant,  Horses,  48,  60. 

River-feeder.     13  Pick.  Mass.  50. 

Rolling-mill.     2  Watts  &  S.  Pehh.  390. 

Roots.     7  Johns.  N.  Y.  385. 

Running  days.     1  Bell,  Comm.  5th  ed.  577. 

Said.  1  Chitty,  Crim.  Law,  »174;  2  Car.  Law 
Rep.  76. 

Said — saith.  3  Dowling,  PI.  Cr.  455;  6  Tyrwh. 
Bxoh.  391 ;  1  Gale,  Bxch.  47. 


Sail,  to.     3  Maule  &  S.  461. 
Sail  from,  to.     3  Barnew.  &  C.  501. 
Sailed  on  or  about.     4  N.  Y.  345. 
Same.     Croke  Eliz.  838. 
Sand  carck.     Oliphant,  Horses,  53. 
Sanguini  sua.     Bacon,  Abr.  Legacies  and  DevieeSf 
CI. 

Sans  recours.  Chitty,  Bills,  266 ;  1  Leigh,  Nisi 
P.  405. 

Sarsuparilla.     7  Johns.  N.  Y.  385. 

Satisfactory  proof .     10  Johns.  N.  Y.  167. 

Satisfied.  1  M'Cord,  Ch.  So.  C.  53 ;  2  Johns.  N. 
Y.  395. 

Saving.     2  Rolle,  Abr.  449. 

Say  not  less  than.     3  Eng.  L.  &  Eq.  365. 

School.     1  Maule  4  S.  95 ;  Viner,  Abr.  h.  t. 

Schools  of  learning.  Wilm.  14 ;  2  Vern.  Ch.  387 ; 
14  Ves.  Ch.  7;  1  Sim.  Ch.  109;  Jac.  Ch.  474. 

Sea  letter.     2  Johns.  N.  Y.  531. 

Sea  stores.     Baldw.  C.  C.  504. 

Sealed.     Harp.  So.  C.  1. 

Secured  to  be  paid.  1  Paine,  C.  C.  518 ;  12  Wheat. 
487. 

Security.     3  Johns.  N.  Y.  481 ;  3  Blaokf.  Ind.  431. 

See  him  paid.  Fell,  Guar.  36,  37;  1  Ld.  Raym. 
224 ;  Cowp.  227 ;  2  Teiin,  86. 

See  yon  out.     12  Wend.  N.  Y.  446. 

Seen.     2  Hill,  So.  C.  582. 

Seised.     Bacon,  Abr.  Us.  and  T.,  part  1,  D. 

Sell.     To  sell.     Boyle,  Char.  307;  9  Me.  128. 

Sell  and  convey.     12  Me.  460.     See  also  2  Me.  22. 

Sell  for  at  the  pit's  month.  5  Term,  564;  7  id, 
676;  s.  c.  1  Bos.  &  P.  624. 

Seminary.     13  N.  Y.  220. 

Seniini  suo.  Bacon,  Abr.  Legacies  and  Devisekf 
C  1. 

Separate  estate.     24  Penn.  St.  429. 

Servant.     5  La.  15;  10  Eng.  L.  &  Eq.  92. 

Served.     6  Setg.  &,  R.  Penn.  281. 

Setting  fire.  2  East,  PI.  Cr.  1020 ;  5  Gratt.  Va. 
664. 

Settled.  2  Leach,  Cr.  Cas.  910;  1  Hill,  N.  Y. 
572 ;  8  Wend.  N.  Y.  600. 

Seventh  child.  3  Brown,  Ch.  148 ;  s.  c.  2  Cox,  Ch. 
258. 

Seventy  acres,  being  and  lying  in  the  southwest 

corner  of section.     2  Ohio,  327.     See  4  T.  B. 

Monr.  63. 

Shall.  1  Vt.  153.  Shall  be  lawful.  2  Dowl.  & 
R.  172 ;  4  Barnew.  k  Aid.  271 ;  1  Barnew.  &  C.  35, 
65;  2  Term,  172;  3  Mart.  n.  s.  632.  Shall  and 
may.  1  Eng.  C.  L.  46;  5  Johns.  Ch.  N.  Y.  101; 
6  Cow.  N.  Y.  193;  1  Crompt.  &  M.  Exch.  355;  3 
Tyrwh.  Exch.  272. 

Shall  show  by  his  own  oath  or  other  competent 
proof.     1  N.  Y.  330. 

Share.  3  Mer.  Ch.  348;  13  N.  Y.  98,  102;  4 
Bradf.  Surr.  N.  Y.  306. 

Share  and  share  alike.     3  Dea.  Eq.  So.  C.  143 

Shave.     2  Den.  N.  Y.  293. 

Ship  damage.  Abbbtt,  Shipp.  204;  Bacon,  Abr. 
Merchant,  etc.,  H. 

Shop.  5  Day,  Conn.  131 ;  4  Conn.  446;  1  Carr.  & 
K.  173. 

Should  be  secured.     6  Binn.  Penn.  496. 

Shovel  plough.     3  Brev.  So.  C.  6. 

Signing.  I,  A  B,  do  make  this  my  will.  18  Vea. 
Ch.  183. 

Silica.     1  Carr.  &  M.  45. 

Silver  dollars — Goods,  wares,  vnd  merehcndise. 

Mas.  C.  C.  407. 

■Sitfaets.  Oliphant,  Horses,  53;  9  MeeS.  &  w. 
Exch.  670. 

Six  handkerchiefs.     1  Mood.  Cr.  Cas.  25. 

Sixty  pounds  in  specie,  or  tobacco  at  specie  r>r«^ 
Mart.  No.  C.  20. 

^/cin».     7  Johns.  N.  Y.  385 ;  7  Cow  N.  Y.  202. 

Slip.     11  N.  Y.  115. 

So  long  as  wood  grows  or  water  ni.-i*.     1  Vt.  303. 
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Sold.    3  Wend.  N.  Y.  112. 

Sold  and  conveyed.     2  Serg.  A  R.  Penn.  473. 

Sole.  1  Madd.  Ch.  207  ;  1  Belt,  Suppl.  Ves.  410 ; 
4  Rawle,  Penn.'  66;  10  Serg.  A  R.  Penn.  209;  4 
Wash.  C.  C.  241  j  3  Penn.  St.  64,  201. 

Solvent.     10  Vea.  Ch.  100 ;  Gower,  Partn.  409. 

Soon  as  convenient.     1  Ves.  Ch.  366  ;  19  id.  387. 

Southu>eet  corner  n/ section.     2  Ohio,  327. 

Spaion.     12  Ad.  &  B.  13 ;  s.  c.  40  Eng.  C.  L.  15. 

Specially.  1  Dall.  Penn.  208;  1  Binn.  Penn. 
254. 

Specie.     5  Hill,  N.  Y.  523. 

Specificallii.     16  Vc3.  Ch.  451. 

Splint.     Oliphant,  Horses,  55;  1  Moore  &  S.  622. 

Stab,  stick,  and  Ihruat.     2  Va.  Cas.  111. 

Stable.     1  Lev.  68 ;  3  Mann.  &  R.  475. 

Stage — Stage-coach.  8  Ad.  A  E.  386 ;  35  Eng. 
C.  L.  409;  9  Conn.  .371;  II  id.  385. 

Standing  by.     6  Ind.  289. 

Steam  boiler.     Wright,  Ch.  Ohio,  143. 

Steamboat  clause.     32  Penn.  St.  351. 

Sterling.     1  Carr.  A  P.  286. 

Stock  in  the  funds.     5  Price,  Exch.  217. 

Stock  in  trade.     Bunb.  Exch.  28. 

Store.  10  Mass.  153;  18  Conn.  432.  See  4  Johns. 
N.  Y.  424;  1  Nev.  A  M.  583;  2  N.  H.  9. 

Storehouse.     3  Ired.  No.  C.  670 ;  19  Ala. ».  si.  527. 

Straio.  4  Carr.  A  P.  245 ;  s.  c.  19  Eng.  C.  L. 
367 ;  1  Mood.  Cr.  Caa.  239. 

Stretching  along'  the  bay.  2  Johns.  N.  Y.  357; 
Hargrave,  Law  Tracts,  12. 

Strict  settlement.     4  Bingh.  N.  c.  1. 

String  halt.     Oliphant,  Horsea,  56. 

Subject  to  incumbrances.  2  P.  Will.  Ch.  385 ;  2 
id.  Cox  ed.  659,  n. ;  1  Atk.  Ch.  487. 

Subject  to  the  payment  of  rent.     5  Penn.  St.  204. 

Submission — Consent.  9  Carr.  A  P.  722;  s.  c.  38 
Eng.  C.  L.  306. 

Subscriber.     6  Barnew.  A  C.  341. 

Subscription  list.     2  Watts,  Penn.  112. 

Substantial  inhabitants.  2  Mann.  A  R.  98;  s.  u. 
8  Barnew.  A  C.  62. 

Such:     2  Atk.  Ch.  292. 

Suit  at  lam.     23  Pick.  Mass.  10. 

Sum  in  controversy.     9  Serg.  A  R.  Penn.  301. 

Summit  of  a  mountain.     3  AVatts  A  S.  Penn.  379. 

Superjine  Jlour.     9  Wa.tts,  Penn.  121. 

Supersede.     1  Pick.  Mass.  261. 

Superstitious  use.     1  Watts,  Penn.  224. 

Support.  A  decent  and  comfortable  support  and 
maintenance  out  of  my  eatate,  in  sickness  and  in 
health,  during  my  natural  life.  2  Sandf,  Ch.  N.  Y. 
91. 

Surety.     2  HI.  35;  2  N.  Y.  406. 

Surplus.  18  Ves.  Ch.  466;  3  Bacon,  Abr.  67;  2 
Penn.  St.  129,  268. 

Survivor  and  survivors.  3  Burr.  1881 ;  8  Barnew. 
A  C.  231. 

Survivors.     5  Ves.  Ch.  466  ;  17  id.  482. 

Smine.     15  Mass.  205. 

Take.     2  Pet.  538  ;  2  N.  Y.  153. 

Take  and  fill  shares.     10  Me.  478. 

Taken  out  of  the  slate.     1  Hill,  So.  C.  150. 

Taking  a  franchise.     4  Barb.  N.  Y.  405. 

Tapering.  '  2  Stark.  249. 

Taxes  and  other  public  dues.     2  Leigh,  Va.  178. 

Tea-kettle  and  appurtenances.  Ward,  Leg.  222 ; 
Mosel.  Ch.  47;  1  Bq.  Cas.  Abr.  201. 

Team.  15  Barb.  N.  Y.  568 ;  5  How.  Pr.  N.  Y. 
288. 

Ten  acres  ofpeaae.     1  Brownl.  149. 

Terra.  Croke  Jao.  573;  Palm.  102;  4  Mod.  98; 
Cowp.  349. 

Testamentary  estate.  2  H.  Blackst.  444.  See  3 
Erod.  A  B.  85. 

That  is  to  say.     1  Serg.  A  R.  Penn.  141. 

The  county  aforesaid.     2  W.  Blackst.  847. 

The  dangers  of  the  river  excepted.  1  Miss.  81 ;  2 
Bail.  So.  C.  157. 


The  parties  shall  abide  by  the  award  of  ar&t<ra- 
tors.     6  N.  H.  162. 

The  said  defendant.  2  Marsh.  101 ;  s.  u.  6  Tannt. 
122.  406. 

The  said  E  B.  9  Carr.  A  P.  215  j  c.  c.  38  Eng. 
C.  L.  87. 

The  said  N.     2  Law  Rep.  No.  C.  76. 

The  said  plaintiff.     2  Marsh.  101 ;  s.  c.  6  Taunt 

122,  406. 

The  said  property.     3  Mann.  A  6.  356. 

The  same  rents  and  covenants.  1  Brown,  Pari. 
Cas.  522 ;  3  Atk.  Ch.  83 ;  Cowp.  819 ;  2  Brown,  Ch. 
639,  n. 

Their  heirs  at  laie,  or  their  legal  representatives, 
20  Penn.  St.  .349. 

Them.     9  Watts,  Penn.  346;  0.  Bridgm.  214. 

Them  or  any  of  them.     3  Serg.  A  R.  Penn.  393. 

Then.     24  Barb.  N.  Y.  645. 

Then  and  there.  2  Atk.  Ch.  310;  4  Ves.  Ch.  698; 
2  P.  Will.  Ch.  694;  1  Brown,  Ch.  190 ;  1  Ld.  Raym. 

123,  577. 

Then  next.     9  Cow.  N.  Y.  255. 

Thereabouts.     Mull.  Ch.  Ir.  232. 

Thereafter.     13  La.  166. 

Thereafter  built.     2  Leigh,  Va.  721. 

Thereafterwards  continuing  his  said  assault.  2 
Mass.  50. 

Therefore  the  defendant  is  indebted.  1  Term, 
716;  2  Bos.  A  P.  48. 

Thereinbefore  mentioned.  Ward,  Leg.  105,  344; 
7  Vea.  Ch.  391. 

Thereunto  belonging.     22  Eng.  C.  L.  171. 

Thing  patented.     1  How.  202. 

Things.     11  Vea.  Ch.  666. 

Third  parties.     1  Mart.  k.  s.  384. 

This  demise.     2  W.  Blackst.  973. 

This  indenture.     2  Wath.  Va.  58. 

Thousand.     3  Barnew.  A  Ad.  728. 

Through.     7  Pick.  Mass.  274. 

Thrush.     Oliphant,  Horses,  59. 

Timber.    7  Johns.  N.  Y.  234 ;  1  Madd.  Ch.  140,  n. 

Time.  Till  she  arrives.  From  her  beginning  to 
load.  On  the  ship's  arrival.  •  And  is  there  moored 
twenty-four  hours  in  good  safety.  3  Chitty,  Com. 
Law,  462.  Within  four  days.  15  Serg.  A  R.  Penn. 
43.     Time  being.     Angell  A  A.  Corp.  284. 

Title.  An  indefeasible  title  in  fee  simple,  such 
as  the  state  makes.     3  Bibb,  Ey.  317;  16  Me.  164. 

To  a  stream.     3  Sumn.  C.  C.  170. 

To  be  begotten.     1  Maule  A  S.  124. 

To  be  by  her  freely  possessed  and  enjoyed.  12 
Serg.  A  R.  Penn.  56;  Cowp.  362. 

J'o  be  kept  by  the  secretary.     1  Scott,  N.  R.  245. 

To  be  paid  when  in  funds.     1  Ala.  173;  7  Me.  126. 

To  be  signed  and  pitblifhed  by  her  in  the  presence 
of,  and  to  be  attested  by,  two  or  more  credible  wit- 
nesses.     Curt.  Eccl.  1. 

To  do  the  needjul.     i  Esp.  66. 

To,  from,  or  by.     14  Me.  198. 

To  his  knowledge  and  belief.     1  H.  Blackst.  245. 

To  make  a  will.     20  Penn.  St.  206. 

To  render  a  fair  and  perfect  account,  in  writing,  of 
all  sums  received.     1  Dougl.  382. 

To  settle.     2  Miles,  Penn.  1. 

To  sue.     3  Barnew.  A  C.  178,  183. 

To  the  best  of  his  knowledge  and  belief.  8  T.  R. 
418 ;  1  Wils.  232. 

To  the  legatees  above  named.  17  Serg.  A  R,  Penn. 
61. 

To  the  order.     1  Watts  A  S.  Penn.  418. 

To  them.     9  Watts,  Penn.  351,  352. 

To  ivait  a  while.     1  Penn.  St.  385. 

Toll.     2  Show.  34. 

Ton.     9  Paige,  Ch.  N.  Y.  188. 

Took  the  oath  in  such  case  required  by  the  act  of 
congress.     5  Leigh,  Va.  743. 

Tools.     2  Wheat.  26 ;  3  Abb.  Pr.  N.  Y.  466. 

Touch  and  stay.  1  Marshall,  Ins.  188;  1  Esp. 
610;  Weskett,  Ins.  548. 
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Tramaet  all  bmineaa.  22  Eng.  C.  L.  397;  1 
Taunt.  349j  6  Barnew.  &  Aid.  204,  210,  211;  1 
Younge  &  C.  394. 

TransncHon.     7  Mann.  &  G.  638. 

Treasonable  practicee.     1  Stu.  Low.  C.  4. 

Tree.     2  Dev.  No.  C.  162. 

Trees,  woods,  coppice — wood-grounds,  of  what 
kind  or  growth  soever,     4  Taunt.  316. 

Trifling.  1  Watts  i  S.  Penn.  328;  14  Serg.  & 
h.  Penn.  349. 

Trinkets.     1  Carr.  &  M.  45. 

True  value.     17  Wheat.  419;  1  Sta.  Low.  C.  419. 

Truly.     6  Mann.  &  G.  696. 

Turnpike  road.     2  Johns.  N.  T.  742. 

Two  years  after  demand.     8  Dowl.  &  R.  347. 

Unavoidable  accident.     1  Brock.  C.  C.  187. 

Understood.     2  Cox,  Ch.  16. 

Underwood.     2  Kolle,  485. 

Unexecuted  writ.     1  Harr.  N.  J.  154. 

Unless.  Boyle,  Char.  291 ;  1  Mor.  Ch.  102 ;  3  id. 
65,  79;  3  Burr.  1550. 

Unmarried.  2  Belt,  Suppl.  Yes.  43 ;  2  Barnew.  A 
Aid.  452  ;  21  Eng.  L.  A  Bq.  504;  31  id.  547.  With- 
out being  married.     7  Ves.  Ch.  458. 

Until.  Cowp.  571 ;  5  East,  250  ;  Cas.  temp.  Hardw. 
110  J  17  N.  y.  502.  Until  she  hath  moored  at  an- 
chor twenty-four  hours  in  good  safety.  Park,  Ins. 
35 ;  1  Marshall,  Ins.  262 ;  2  Strange,  1248 ;  1  Esp. 
412.  Until  discharged  and  safely  landed.  1 
Dougl.  510. 

Unto  and  amongst.     9  Ves.  Ch.  445. 

Up  the  creek.     10  Ohio,  508. 

Use  till  paid.     Kirb.  Conn.  145. 

Used.     1  Chitty,  Praot.  214. 

Useful  invention.  1  Mas.  C.  C.  302;  4  Wash.  C. 
C.  9. 

Usque.     2  Mod.  280. 

Usual  clauses.  2  Chitty,  Com.  Law,  227;  1  Mer. 
Ch.  469. 

Usual  covenants.     Piatt,  Gov.  430. 

Usual  terms.  8  Mod.  308;  Barnes,  330;  3  Prec. 
Chano.  705. 

Usurped  power.  2  Marshall,  Ins.  700 ;  2  Wils. 
363. 

Usury.  See  2  Pick.  Mass.  2d  ed.  152,  n.  1 ;  5 
Mass.  53;  7  id.  36;  10  id.  121;  13  id.  443;  4  Day, 
Conn.  37;  2Conn.341;  7  Johns.  N.Y.  402;  s.c.Sid. 
218 ;  2  Ball.  Penn.  92 ;  4  id.  216;  6  Munf.  Va.  430, 
433;  3  Ohio,  18;  1  Blaekf.  Ind.  336;  10  Me.  315;  3 
Ld.  Eaym.  36 ;  Eastell,  Entr.  689 ;  Hardr.  420 ;  2 
Chitty,  Crim.  Law,  549 ;  Comyn,  Dig.  Usury,  C ;  i 
Blackstone,  Comm.  158. 

Utier.  1  Den.  Cr.  Cas.  59;  2  id.  78;  1  Tempi.  A 
M.  Cr.  Cas.  409 ;  6  Carr.  &  P.  408  ;  7  id.  549  ;  1 
Carr.  A  K.  707;  2  id.  352;  1  Brev.  No.  C.  482;  1 
Baldw.  C.  C.  366  j  1  Bishop,  Crim.  Law,  §  186. 

Vacancies.     2  Wend.  N.  Y.  273. 

Vacancy.     1  111.  70. 

Valuable  things.  1  Cox,  Ch.  77;  1  Brown,  Ch. 
467. 

Value  received.  3  Maule  A  S.  351;  5  id.  65;  5 
Barnew.  A  C.  360;  s.  c.  11  Eng.  C.  L.  252;  3  Kent, 
Comm.  50;  Maxwell,  Law  Diet.;  1  Hall,  N.  Y. 
201;  1  Blaokf.  Ind.  41;  2  McLean,  213.  True 
value.     11  Wheat.  419. 

Vegetable  production.     1  Mood.  A  M.  341. 

Victual.  Coke,  3d  Inst.  195;  Hale,  PI.  Cr.  152; 
Croke  Car.  231;  Bacon,  Abr.  Forestalling,  B;  1 
East,  169. 

Victualler.     6  Watts  A  S.  Penn.  278. 

Videlicet.     3  Ves.  Ch.  194. 

Village  or  town.  Coke,  Litt.  5;  Plowd.  168; 
Sheppard,  Touohst.  92. 

Voluntary  assignment.     3  Sumn.  C.  C.  345. 

Wantonness.  1  Wheel.  Cr.  Cas.  N.  Y.  365;  4 
Waah.  C.  C.  534;  1  Hill.  So.  C.  46,  363. 

Warbles.  Oliphaut,  Horses,  53 ;  9  Mees.  A  W. 
Exch.  670. 

Warehouse.    Croke  Car.  554;  2  Mood.  A  K.  468; 


Gilbert,  Ej.  67  ;  2  Koscoe,  Real  Act.  484;  8  Mass. 
490;  22  Me.  47. 

Waste.     1  Ves.  Sen.  Ch.  461 ;  2  id.  71. 

Watch.     Ward,  Leg.  221 ;  Mosel.  Ch.  112. 

Water  lots.     14  Pet.  302. 

Way.     In,  through,  and  along.     1  Term,  660. 

Weapon  drawn.     Skinn.  666;  3  Lev.  266. 

Welt  and  truly  executes  the  duties  of  his  office.  1 
Pet.  69. 

Well  and  truly  to  administer.  9  Mass.  114,  119, 
370 ;  13  Johns.  N.  Y.  441 ;  1  Bay,  So.  C.  328. 

Well  and   truly  to  administer  according  to  law, 

1  Litt.  Ky.  93,  100. 

Whaling  voyage.     3  Sandf.  N.  Y.  26. 

Wharf.     6  Mass.  332. 

What  I  may  die  possessed  of.  8  Ves.  Ch.  604;  3 
Call,  Va.  225. 

What  remains.     11  Ves.  Ch.  330. 

Wheat.  An  unthrashed  parcel  of  wheat.  1 
Leach,  Cr.  Cas.  484;  2  East,  PI.  Cr.  1018;  2  Term, 
255. 

Wheezing.     Oliphant,  Horses,  61. 

When.  6  Ves.  Ch.  239  j  11  id.  489 ;  3  Brown,  Ch. 
471.  When  able.  3  Esp.  169;  3  Eng.  C.  L.  264, 
note  ;  4  Esp.  36.  When  received.  13  Ves.  Ch.  325. 
When  the  same  shall  be  recovt-'ved.    13  Ves.  Ch.  326, 

When  or  if.     1  Hare,  Ch.  10. 

When  paid.     16  Serg.  A  R.  Penn.  114. 

Wherefore  he  prays  judgment,  etc.  2  Johns.  Cas, 
N.  Y.  312. 

Wherextpnn.     6  Term,  673. 

Whilst.     7  East,  116. 

Wholesale  factory  prices.     2  Conn.  69. 

Widows  and  orphans.     2  Sim.  A  S.  Ch.  93. 

Wife.     3  Ves.  Ch.  670. 

Wilful.     1  Bentham,  Ev.  351. 

Wilful  and  corrupt.     1  Bentham,  Ev.  351, 

Wilfully.     8  Bost.  Law  Rep.  78. 

Will.     He  will  change.     2  Ball  A  B.  Ch.  If.  223, 

With.  2  Vern.  466  ;  1  Preo.  Chanc.  200 ;  1  Atk, 
Ch.  469;  2  Sohoales  A  L.  189;  3  Mer.  Ch.  437;  2 
Barnew.  A  Aid.  710 ;  2  Bos.  A  P.  443. 

With  all  faults.  6  Barnew.  A  Aid.  240 ;  3  Eng. 
C.  L.  475;  1  id.  82. 

With  all  usual  and  reasonable  covenants.  12 
Ves.  Ch.  179,  186;  15  id.  528;  3  Brown,  Ch.  632;  3 
Anstr.  Exch.  700. 

With  effect.     2  Watts  A  S.  Penn.  33, 

With  liberty.     2  Gill  A  J.  Md.  190. 

With  sureties.     2  Bos.  A  P.  443. 

With  surety.  6  Einn.  Penn.  63 ;  12  Serg.  A  R, 
Penn.  312. 

With  the  prothonotary.     5  Binn.  Penn.  461. 

M^ithin  four  days.  16  Serg.  A  R.  Penn.  43, 
Within days  after.     3  Serg.  A  K.  Penn.  396 ; 

2  Parsons,  Contr.  175-178. 

Without  fraud,  deceit,  or  oppression.  6  Wend. 
N.  Y.  454. 

Without  prejudice.   2  Chitty,  Pract.  24,  note  (x)j 

3  Mann.  A  G.  903. 

Without  recourse.  1  Cow.  N.  Y.  538 ;  3  Cranch, 
193 ;  7  id.  159;  12  Mass.  172  ;  14  Serg.  A  R.  Penn. 
325;  8  Watts  A  S.  Penn.  353 ;  2  Penn.  St.  200, 
See  Sans  Recours. 

Without  reserve.  5  Mass,  34 ;  8  Am.  Law  Reg, 
241. 

Wm.  William.     2  HI.  451. 

Wood.     Croke  Joe.  166. 

Wood-land.     1  Serg.  A  R.  Penn.  169,  ■ 

Woods.    4  Mass.  268. 

Working  days.     1  Bell,  Comm,  5th  ed.  577. 

Worldly  labor.  4  Bingh.  84;  s.  c.  13  Eng.  C,  L, 
351 ;  34  Penn.  St.  398. 

Worth  and  value.     3  Barnew,  A  C.  516. 

Writing.  14  Johns.  N.  Y.  484;  8  Vea.  Ch.  504; 
17  id.  459;  2  Maule  A  S.  286. 

Writim/  in  pencil.     1  Spinks,  Eocl.  406, 

Yard  lane.   Sheppard,  Touohst.  93 ;  Coke,  Litt.  5. 

Yearly  meeting.     6  Conn.  292. 
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Yearly  meeting  of  Quakere.  6  Conn. 
Yieldtnif  and  rendering.  9  N.  Y.  9. 
You.     2  Dowl.  145. 
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CONSTRUCTION  OP  POLICY.  In 
Insurance.  This  is  liberal,  according  to 
the  maxim,  ut  res  magis  valeat  quam  pereat. 
A  contract  embracing  so  many  interests  and 
parties,  and  liable  to  be  affected  by  so  many 
events,  cannot  but  present  difficulties  of  con- 
struction. 1  Phillipps,  Ins.  H  6,  in  Marine 
Insurance;  1  Binn.  Penn.  98;  19  Penn.  St. 
45;  23  id.  232;  32  id.  351;  2  Barb.  N.  Y. 
623;  14  id.  383;  2  Du.  N.  Y.  556;  5  id.  594; 
8  id.  351 ;  13  id.  89 ;  13  B.  Monr.  Ky.  311 ; 
16  id.  242 ;  3  Ind.  23  ;  11  id.  171 ;  5  R.  I.  38, 
426  ;  27  Ala.  N.  s.  77  ;  33  Me.  242  ;  37  id.  137 ; 
38  id.  414;  9  Cush.  Mass.  479;  10  id.  337;  2 
Gray,  Mass.  297 ;  6  id.  214 ;  7  id.  261 ;  19 
N.  H.  580 ;  29  id.  132 ;  4  Zabr.  N.  J.  447  ; 
22  Ml.  82 ;  27  id.  152 :  18  HI.  553  ;  8  Ohio, 
St.  458;  22  Conn.  235  ;  2  Curt.  C.  C.  322; 
29  Eng.  L.  &  Eq.  Ill ;  33  id.  514. 

CONSTRUCTIVE.  That  which  amounts 
in  the  view  of  the  law  to  an  act,  although  the 
act  itself  is  not  really  performed.  For  words 
under  this  head,  such  as  constructive  fraud, 
etc.,  see  the  various  titles  Fkacd,  etc. 

CONSUBTUDINARIUS  (Lat.).  In 
Old  English  La'VT'.  A  ritual  or  book  contain- 
ing the  rites  and  forms  of  divine  oflces  or 
the  customs  of  abbeys  and  monasteries. 

A  record  of  the  consuetudines  (customs). 
Blount;  Whishaw. 

CONSUETUDINARY  LA'W.  Custom- 
ary or  traditional  law. 

CONSUETUDINES  PEUDORUM 
(Lat.  feudal  customs).  A  compilation  of  the 
law  of  feuds  or  fiefs  in  Lombardy,  made  a.d. 
1170. 

It  is  called,  also,  the  Book  of  Fiefs,  and  is  of  great 
and  generally-reeelved  authority.  The  compilation 
is  said  to  have  been  ordered  by  Frederic  Barbarossa, 
Brskine,  Inst.  2.  3.  5,  and  to  have  been  made  by 
two  Milanese  lawyers,  Spelman,  Qloss. ;  but  this  is 
uncertain.  It  is  commonly  annexed  to  the  Curpua 
Juris  Civilie,  and  is  easily  accessible.  See  3  Kent, 
Coram.  10th  ed.  065,  n.;  Spelman,  Gloss. 

CONSUETUDO  (Lat.).     A  custom;  an 

establisheJ  usage  or  practice.  Coke,  Litt.  58. 
Tolls  ;  duties  ;  taxes.     Coke,  Litt.  58  b. 

This  use  of  consuetudo  is  not  correct:  cuetuma  is 
the  proper  word  to  denote  duties,  etc.  1  Shars- 
wood,  Blaclist.  Comm.  313,  n.  An  action  formerly 
lay  for  the  recovery  of  customs  due,  which  was 
commenced  by  a  writ  de  con/tuetndinibus  et  servitiia 
(of  customs  and  services).  This  is  said  by  Blount 
to  be  "  a  writ  of  right  close  which  lies  against  the 
tenant  that  deforceth  the  lord  of  the  rent  and 
services  due  him."  Blount;  Old  Nat.  Brev.  77; 
Fitzherbert,  Nat.  Brev.  161. 

There  were  various  cusfoms:  as,  consuetudo  Amjli- 
cana  (custom  of  Engla.nd),  consuetudo  curise  (prac- 
tice of  a  court),  consuetudo  mercatorum  (custom  of 
merchants).    See  Custom. 

CONSUL.  A  commercial  agent  appointed 
by  a  government  to  reside  in  a  sea-port  of  a 
foreign  country,  and  commissioned  to  watch 
over  the  commercial  rights  and  privileges  of 
the  nation  deputing  him. 


A  vice-consul  is  one  acting  in  the  place  of 
a  consul. 

Among  the  Bomans,  consula  were  chief  magis- 
trates who  were  annually  elected  by  the  people, 
and  were  invested  with  powers  and  functions  simi- 
lar to  those  of  kings.  During  the  middle  ages 
the  term  consul  was  sometimes  applied  to  ordinary 
judges;  and,  in  the  Levant,  maritime  judges  are 
yet  called  consuls.  1  Boulay  Paty,  Dr.  Mar.  tit. 
Pr^l.  s.  2,  p.  57.  OflBcers  with  powers  and  duties 
(corresponding  to  those  of  modern  consuls  were 
employed  by  the  ancient  Athenians,  who  had  them 
stationed  in  commercial  ports  with  which  they 
traded.  3  St.  John,  Mann,  and  Cus.  of  Anc.  Greece, 
2S3.  They  were  appointed  about  the  middle  of 
the  twelfth  century  by  the  maritime  states  of  the 
Mediterranean;  and  their  numbers  have  increased 
greatly  with  the  extension  of  modern  commerce. 

2.  As  a  general  rule,  consuls  represent  the 
subjects  or  citizens  of  their  own  nation  not 
otherwise  represented.  Bee,  Adm.  209 ;  1 
Mas.  C.  C.  14;  3  Wheat.  435 ;  6  id.  152;  10 
id.  66.  Their  duties  and  privileges  are  now 
generally  limited,  defined,  and  secured  by  com- 
mercial treaties,  or  by  the  laws  of  the  coun- 
tries they  represent.  They  are  not  strictly 
judicial  officers,  3  Taunt.  102,  and  have  no 
judicial  powers  except  those  which  may  be 
conferred  by  treaty  and  statutes.  See  10  U.  S. 
Stat.  909;  11  id.  723 ;  Ware,  Dist.  Ct.  367. 

3.  American  consuls  are  nominated  by  the 
president  to  the  senate,  and  by  the  senate 
confirmed  or  rejected.  U.  S.  Const,  art.  2, 
sec.  2.  Each  consul  and  vice-consul  is  re- 
quired, before  he  enters  on  the  execution  of 
his  office,  to  give  bond,  with  such  sureties  as 
shall  be  approved  by  the  secretary  of  state, 
in  a  sum  not  less  than  two  thousand  nor  more 
than  ten  thousand  dollars,  conditioned  for  the 
true  and  faithful  discharge  of  the  duties  of 
his  office,  and  also  for  truly  accounting  for 
all  moneys,  goods,  and  effects  which  may 
come  into  his  possession  by  virtue  of  the  act 
of  14th  April,  1792,  which  bond  is  to  be 
lodged  in  the  office  of  the  secretary  of  state. 
Act  of  April  14,  1792,  sec.  6. 

4>  They  have  the  power  and  are  required 
to  perform  many  duties  in  relation  to  the 
commerce  of  the  United  States  and  towards 
masters  of  ships,  mariners,  and  other  citi- 
zens of  the  United  States.  Among  these  are 
the  authority  to  receive  protests  or  decla^ 
rations  which  captains,  masters,  crews,  pas- 
sengers, merchants,  and  others  make  relating 
to  American  commerce ;  they  are  required  to 
administer  on  the  estate  of  American  citi- 
zens dying  within  their  consulate  and  leaving 
no  legal  representatives,  when  the  laws  ot 
the  country  permit  it,  see  2  Curt.  Ecol.  241: 
to  take  charge  of  and  secure  the  effects  oi 
stranded  American  vessels  in  the  absence  of 
the  master,  owner,  or  consignee  ;  to  settle  dis- 
putes between  masters  of  vessels  and  the 
mariners;  to  provide  for  destitute  seamen 
within  their  consulate,  and  send  them  to  the 
United  States  at  the  public  expense.  See  Act 
of  14th  April,  1792:  Act  of  28th  February, 
1803,  c.  62 ;  Act  of  20th  July,  1840,  o.  23, 
The  consuls  are  also  authorized  to  make  cer- 
tificates of  certain  facts  in  certain  cases. 
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which  receive  faith  and  credit  in  the  courts 
of  the  United  States.  3  Sumn.  C.  0.  27,  But 
these  consular  certificates  are  not  to  be  re- 
ceived in  evidence,  unless  they  are  given  in 
the  performance  of  a  consular  function,  2 
Crauoh,  187  ;  Paine,  C.  C.  594;  2  Wash.  0.  C. 
478;  1  Litt.  Ky.  71;  nor  are  they  evidence, 
between  persons  not  parties  or  privies  to  the 
transaction,  of  any  fact,  unless,  either  ex- 
pressly or  impliedly,  made  so  by  statute.  2 
Sumn.  C.  C.  355. 

5.  Their  rights  are  to  be  protected  agree- 
ably to  the  laws  of  nations,  and  of  the 
treaties  made  between  the  United  States  and 
the  nation  to  which  they  are  sent.  They 
are  entitled,  by  the  act  of  14th  April,  1792, 

B.  4,  to  receive  certain  fees,  which  are  there 
enumerated.  And  the  consuls  in  certain 
places,  as  London,  Paris,  and  the  Barbary 
States,  receive,  besides,  a  salary. 

A  consul  is  liable  for  negligence  or  omission 
to  perform  seasonably  the  duties  imposed 
upon  him,  or  for  any  malversation  or  abuse 
of  power,  to  any  injured  person,  for  all  dam- 
ages occasioned  thereby  ;  and  for  all  malver- 
sation and  corrupt  conduct  in  office  a  consul 
is  liable  to  indictment,  and,  on  conviction  by 
any  court  of  competent  jurisdiction,  shall  be 
fined  not  less  than  one  nor  more  than  ten  thou- 
sand dollars,  and  be  imprisoned  not  less  than 
one  nor  more  than  five  years.  Act  of  July  20, 
1840,  c.  23,  cl.  18.  The  act  of  February  28, 
1803,  S3.  7  and  8,  imposes  heavy  penalties  for 
falsely  and  knowingly  certifying  that  property 
belonging  to  foreigners  is  the  property  of  citi- 
zens of  the  United  States,  or  for  granting  a 
passport,  or  other  paper  certifying  that  any 
alien,  knowing  him  or  her  to  be  such,  is  a 
citizen  of  the  United  States. 

6.  The  duties  of  consuls  residing  on  the 
Barbary  coast  are  prescribed  by  a  particular 
statute.     Act  of  May  1,  1810,  s.  4. 

Of  foreign  consuls.  Before  a  consul  can 
perform  any  duties  in  the  United  States,  he 
must  be  recognized  by  the  president  of  the 
United  States,  and  have  received  his  ex- 
equatur. 

A  consul  is  clothed  only  with  authority  for 
commercial  purposes ;  and  he  has  a  right  to 
interpose  claims  for  the  restitution  of  property 
belonging  to  the  citizens  or  subjects  of  the 
country  he  represents,  1  Curt.  C.  C.  87 ;  1  Mas. 

C.  C.  14;  Bee,  Adm.  209;  6  Wheat.  152;  10 
id.  63;  see  2  Wall.  Jr.  C.  C.  59;  but  he  is 
not  to  be  considered  as  a  minister  or  diplo^ 
matic  agent,  intrusted  by  virtue  of  his  office 
to  represent  his  sovereign  in  negotiations  with 
foreign  states.     3  Wheat.  435. 

T.  Consuls  are  generally  invested  with 
special  privileges  by  local  laws  and  usages, 
or  by  international  compacts;  but  by  the 
laws  of  nations  they  are  not  entitled  to  the 
peculiar  immunities  of  ambassadors.  In  civil 
and  criminal  cases  they  are  subject  to  the 
local  laws,  in  the  same  manner  with  other 
foreign  residents  owing  a  temporary  alle- 
giance to  the  state.  Wicquefort,  De  I'Am- 
bassadeur,  liv.  1,  ?  5 ;  Bynfcershoek,  cap.  10 ; 
Marten,  j)roit  dea  Gens,  liv.  4,  c.  3,  g  148. 


In  the  United  States,  the  act  of  September 
24,  1789,  s.  13,  gives  to  the  supreme  court 
original  but  not  exclusive  jurisdiction  of  all 
suits  in  which  a  consul  or  vice-consul  shall 
be  a  party.     The  act  last  cited,  section  9, 

§ives  to  the  district  courts  of  the  United 
tates  jurisdiction  exclusively  of  the  courts 
of  the  several  states  of  all  suits  against  con- 
suls or  vice-consuls,  except  for  offences  where 
whipping  exceeding  thirty  stripes,  a  fine  ex- 
ceeding one  hundred  dollars,  or  a  term  of 
imprisonment  exceeding  six  months,  is  in- 
flicted. For  offences  punishable  beyond  these 
penalties  the  circuit  court  has  jurisdiction  in 
the  case  of  consuls.  5  Serg.  &  R.  Penn.  545. 
See  1  Binn.  Penn.  143 ;  2  Dall.  Penn.  299 ; 
2  Nott  &  M'C.  So.  C.  217:  3  Pick.  Mass.  80; 
1  Green,  N.J.  107;  17  Johns.  N.  Y.  10;  6 
Wend.  N.  Y.  327  ;  7  N.  Y.  576;  2  Du.  N.  Y. 
656 ;  6  Pet.  41 ;  7  id.  276. 

Ilis  functions  may  be  suspended  at  any 
time  by  the  government  to  which  he  is  sent, 
and  his  e;cequatur  revoked.  In  general,  a 
consul  is  not  liable  personally  on  a  contract 
made  in  his  official  capacity  on  account  of 
his  government.     3  Dall.  Penn.  384. 

See,  generally,  Kent,  Comm.  Lect.  II.; 
Abbott,  Shipp.;  Parsons,  Marit.  Law;  Mar- 
ten, on  Consuls;  Worden,  on  Consuls;  Azuni, 
Mar.  Law,  pt.  1,  c.  4,  art.  8,  §  7 ;  Story,  Const. 
§  1654;  Sergeant,  Const.  Law,  225;  7  Opi- 
nions of  Atty.  Gen. 

CONSULTATION.  The  name  of  a  writ 
whereby  a  ceuse,  being  formerly  removed  by 
prohibition  out  of  an  inferior  court  into  some 
of  the  king's  courts  in  Westminster,  is  re- 
turned thither  again ;  for,  if  the  judges  of 
the  superior  court,  comparing  the  proceedr 
ings  with  the  suggestion  of  the  party,  find 
the  suggestion  false  or  not  proved,  and  that, 
therefore,  the  cause  was  wrongfully  called 
from  the  inferior  court,  then,  upon  consulta- 
tion and  deliberation,  they  decree  it  to  be  re- 
turned, whereupon  this  writ  issues.  Termes 
de  la  Ley;  2  Sharswood,  Blackst.  Comm. 
114. 

In  French  La^w.  The  ojjinion  of  counsel 
upon  a  point  of  law  submitted  to  them. 

CONSUMMATE.  Complete;  finished; 
entire. 

A  marriage  is  said  to  be  oonsummate.  A  right 
of  dower  is  inchoate  when  coverture  and  seisin  con- 
cur, conmmmate  upon  the  husbiind's  death.  1 
Washburn,  Real  Prop.  260,  261.  A  tenancy  by  the 
curtesy  is  initi-aie  upon  the  birth  of  issue,  and  con- 
summate upon  the  death  of  the  wife.  1  Washburn, 
Real  Prop.  140;  13  Conn.  83;  2  Me.  400;  2 
Blackstone,  Comm.  128. 

A  contract  is  said  to  be  consummated  when  every 
thing  to  be  done  in  relation  to  it  has  been  accom- 
plished. It  is  frequently  of  great  importance  to 
know  when  a  contract  has  been  consummated,  in 
order  to  ascertain  the  rights  of  the  parties,  particu- 
larly in  the  contract  of  sale.  Bee  Delivery,  where 
the  subject  is  more  fully  examined.  It  is  also 
soinetimes  of  consequence  to  ascertain  where  the 
consummation  of  the  contract  took  place,  in  order 
to  decide  by  what  law  it  is  to  be  governed.  Sea 
Conflict  op  Laws  ;  Lex  Loci. 
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eases  which  are  capable  of  being  transmitted 
by  mediate  or  immediate  contact. 

Persons  sick  of  such  disorders  may  remain 
in  their  own  houses,  2  Barb.  N.  Y.  104 ;  but 
are  indictable  for  exposing  themselves  in  a 
public  place  endangering  the  public.  See  4 
Maule  &  S.  73,  272.  Nuisances  which  pro- 
duce such  diseases  may  be  abated.  15  Wend. 
N.  Y.  397.  See  4  M'Cord,  So.  C.  472;  2 
Dougl.  Mich.  332:  1  Greene,  Iowa,  348;  3 
Hill,  N.  Y.  479  ;  25  Penn.  St.  503. 

CONTANGO.  In  English  Law.  The 
commission  received  for  carrying  over  or 
putting  off  the  time  of  execution  of  a  con- 
tract to  deliver  stocks  or  pay  for  them  at  a 
certain  time.     Wharton,  Diet.  2d  Lond.  ed. 

CONTEMPLATION  OF  BANK- 
RUPTCY. An  intention  or  expectation  of 
breaking  up  business  or  applying  to  be  de- 
creed a  bankrupt.  Crabbe,  529  ;  5  Barnew. 
&  Ad.  289;  4  Bingh.  20,  22;  9  id.  349;  5 
Taunt.  529. 

Contemplation  of  a  state  of  bankruptcy  or 
a  known  insolvency  and  inability  to  carry  on 
business,  and  a  stoppage  of  business.  Story, 
J.,  5  Bost.  Law  Bep.  295,  299. 

A  conveyance  or  sale  of  property  made  in 
contemplation  of  bankruptcy  is  fraudulent 
and  void.     2  Sharswood,  Blackst.  Comm.  485. 

CONTEMPT.  A  wilful  disregard  or  dis- 
obedience of  a  public  authority. 

2.  By  the  constitution  of  the  United  States, 
each  house  of  congress  may  determine  the 
rules  of  its  proceedings,  punish  its  members 
for  disorderly  behavior,  and,  with  the  concur- 
rence of  two-thirds,  expel  a  member.  The 
same  provision  is  substantially  contained  in 
the  constitutions  of  the  several  states. 

3.  The  power  to  make  rules  carries  that 
of  enforcing  them,  and  to  attach  persons  who 
violate  them,  and  punish  them  for  contempts. 
1  Kent,  Comm.  236  ;  37  N.  H.  450;  3  Wils. 
188;  14  East,  1.  But  see  4  Moore,  Priv. 
Coun.  63  ;  11  id.  347.  This  power  of  punish- 
ing for  contempts  is  confined  to  punishment 
during  the  session  of  the  legislature,  and  can- 
not extend  beyond  it,  6  Wheat.  204, 230,  231 ; 
and  it  seems  this  power  cannot  be  exerted 
beyond  imprisonment.  The  arrest  of  the  of- 
fending party  is  made  by  the  sergeant-at- 
arms,  acting  by  virtue  of  the  speaker's  war- 
rant, both  in  England  and  the  United  States. 
6  Wheat.  204;  10  Q.  B.  359.  And  see  23 
Bost.  Law  Rep.  7. 

4.  Courts  otjustice  have  an  inherent  power 
to  punish  all  persons  for  contempt  of^  their 
rules  and  orders,  for  disobedience  of  their 
process,  and  for  disturbing  them  in  their  pro- 
ceedings. Bacon,  Abr.  Courts  (E);  Rolle, 
Abr.  219 ;  8  Coke,  38  6;  11  id.  43  6;  22  Me. 
550;  5  Ired.  No.  C.  199;  37  N.  H.  450;  16 
Ark.  384;  25  Ala.  n.  s.  81;  25  Miss.  883;  1 
Woodb.  &  M.  C.  C.  401.  A  court  may  com- 
mit for  a  period  reaching  beyond  the  term  at 
which  the  contempt  is  committed.  13  Md. 
642. 

5.  In  some  states,  as  in  Pennsylvania,  the 
power  to  punish  for  contempts  is  restricted 


to  offences  committed  by  the  officers  of  the 
court,  or  in  its  presence,  or  in  disobedience 
of  its  mandates,  orders,  or  rules  ;  but  no  one 
is  guilty  of  a  contempt  for  any  publication 
made  or  act  done  out  of  court  which  is  not 
in  violation  of  such  lawful  rules  or  orders  or 
in  disobedience  of  its  process.  Similar  pro- 
visions, limiting  the  power  of  the  courts  of 
the  United  States  to  punish  for  contempts,  are 
incorporated  in  the  act  of  March  2,  1831.  4 
Sharsw.  cont.  of  Stor.  U.  S.  Laws,  2256.  See 
Oswald's  Case,  4  Lloyd's  Debates,  141  et  seq. 
6.  It  is  said  that  it  belongs  exclusively  to 
the  court  offended  to  judge  of  contempts  and 
what  amounts  to  them,  37  N.  H.  450;  and 
no  other  court  or  judge  can  or  ought  to  un- 
dertake, in  a  collateral  way,  to  question  or 
review  an  adjudication  of  a  contempt  made 
by  another  competent  jurisdiction.  3  Wils. 
188;  14  East,  1;  2  Bay,  So.  C.  182;  1  111. 
266 ;  IJ.  J.  Marsh.  Ky.  575 ;  1  Blackf.  Ind. 
166;  T.  U.  P.  Charlt.  Ga.  136;  14  Ark.  538, 
544;  1  Ind.  161:  6  Johns.  N.  Y.  337;  9  id. 
395;  6  Wheat.  204;  lid.'iS.  But  it  has  been 
repeatedly  held  that  a  court  of  superior  juris- 
diction may  review  the  decision  of  one  of  in' 
ferior  jurisdiction  on  a  matter  of  contempt, 
1  Grant,  Cas.  Penn.  453;  7  Cal.  181=  13 
Gratt.  Ya.  40 ;  15  B.  Monr.  Ky.  607  ;  thnugh 
not  on  habeas  corpus.  14  Tex.  436.  It  should 
be  by  direct  order  of  the  court.  5  Wise. 
227.  A  proceeding  for  cuntempt  is  regarded 
as  a  distinct  and  independent  suit.  22  Eng. 
L.  &  Eq.  150 ;  £5  Vt.  680 ;  21  Conn.  185. 
See,  generally,  1  Abb.  Adm.  508 ;  5  Du.  N. 
Y.  629  ;  1  Dutch.  N.  J.  £09  ;  10  III.  534;  1 
Ind.  96;  8  Blackf.  Ind.  574 ;  3  Tex.  360;  1 
Greene,  Iowa,  394 ;  18  Miss.  103. 

CONTENTIOUS      JURISDICTION. 

In  Ecclesiastical  Lavr.  That  which  exists 
in  cases  where  there  is  an  action  or  judicial 
process  and  matter  in  dispute  is  to  be  heard 
and  determined  between  party  and  party.  It 
is  to  be  distinguished  from  voluntary  juris- 
diction, which  exists  in  cases  of  taking  pro- 
bate of  wills,  granting  letters  of  administra- 
tion, and  the  like.  3  Sharswood,  Blackst. 
Comm.  66. 

CONTENTS  UNKNOWN.  A  phrase 
contained  in  a  bill  of  lading,  denoting  that 
the  goods  are  shipped  in  apparently  good 
condition. 

CONTESTATIO  LITIS.  In  Civil 
Law.  The  statement  and  answer  oi  Ihe 
plaintiff  and  defendant,  thus  bringing  the  case 
before  the  judge,  conducted  usually  in  the 
presence  of  witnesses.     Calvinus,  Lex. 

This  sense  is  retained  in  the  canon  law.  1  Kauf- 
mnn,  Mack.  Civ.  Law,  205.  A  cause  is  said  to  he 
contestata  when  the  judge  hegins  to  hear  the  cause 
after  an  account  uf  the  claims,  given  not  through 
pleadings,  but  hy  statement  of  the  plaintiff  and 
answer  of  the  defendant.     Calvinus,  Lex. 

In  Old  English  Law.  Coming  to  an  is- 
sue ;  the  issue  so  produced.  Stephen,  Plead. 
39 ;  Crabbe,  Hist.  Eng.  Law,  £16. 

CONTEXT  (Lat.  contextum, — con,  with, 
tigere,  to  weave, — that  which  is  interwoven). 


CONTINGENCY  WITH  ASPECT       353 


CONTINUANCE 


Those  parts  of  a  writing  which  precede  and 
follow  a  phrase  or  passage  in  question  j  the 
connection. 

It  is  a  general  principle  of  legal  Interpretation 
that  a  passage  or  phrase  is  not  to  be  understood 
absolutely,  as  if  it  stood  by  itself,  but  is  to  be 
read  in  the  light  of  the  context,  i.e.  in  its  connec- 
tion with  the  general  composition  of  the  instru- 
ment. The  rule  is  frequently  stated  to  be  that 
where  there  is  any  obscurity  in  a  passage  the  con- 
text is  to  be  considered;  but  the  true  rule  is  much 
broader.  It  is  always  proper  to  look  at  the  con- 
text in  the  application  of  the  most  ambiguous  ex- 
pression. Thus,  if  on  a  sale  of  goods  the  vendor 
should  give  a  written  receipt  acknowledging  pay- 
ment of  the  price,  and  containing,  also,  a  promise 
ntii  to  deliver  the  goods,  the  word  "not"  would  be 
rejected  by  the  court,  because  it  is  repugnant  to  the 
context.  It  not  unfrequently  happens  that  two 
provisions  of  an  instrument  are  conflicting  :  each 
is  then  the  context  of  the  other,  and  they  are  to  be 
taken  together  and  so  understood  as  to  harmonize 
with  each  other  so  far  as  may  be,  and  to  carry  out 
the  general  intent  of  the  instrument.  In  the  con- 
text of  a  will,  that  which  follows  controls  that 
which  precedes ;  and  the  same  rule  has  been  asserted 
with  reference  to  statutes.  Consult,  also,  Con- 
STRUCTFON ;  Interpbetation;  Statutes. 

CONTINGENCY  WITH  DOUBLE 
ASPECT,  If  there  are  remainders  so  lim- 
ited that  the  second  is  a  substitute  for  the 
first  in  case  it  should  fail,  and  not  in  dero- 
gation of  it,  the  remainder  is  said  to  be  in 
a  contingency  with  double  aspect.  Fearne, 
Cunt.  Rem.  373. 

CONTINGENT  DAMAGES.  Those 
given  where  the  issues  upon  counts  to  which 
no  demurrer  has  been  filed  are  tried  -before 
demurrer  to  one  or  more  counts  in  the  same 
declaration  has  been  decided.  1  Strange, 
431. 

CONTINGENT  ESTATE.  A  contin- 
gent estate  depends  for  its  eifect  upon  an  event 
which  may  or  may  not  happen :  as,  an  estate 
limited  to  a  person  not  in  esse,  or  not  yet 
born      Crabb,  Real  Prop.  |  946. 

CONTINGENT  LEGACY.,  A  legacy 
made  dependent  upon  some  uncertain  event. 
1  Rnper,  Leg.  506. 

A  legacy  which  has  not  vested.  Williams, 
Ex. 

CONTINGENT   REMAINDER.      An 

estate  in  remainder  which  is  limited  to  take 
effect  either  to  a  dubious  and  uncertain  per- 
son, or  upon  a  dubious  and  uncertain  event, 
by  which  no  present  or  particular  interest 
passes  to  the  remainder-man,  so  that  the  par- 
ticular estate  may  chance  to  be  determined 
and  the  remainder  never  take  effect.  2 
Blaekstone,  Comm.  169. 

A  remainder  limited  so  as  to  depend  upon 
an  event  or  condition  which  may  never 
happen  or  be  performed,  or  which  may  not 
happen  or  be  performed  till  after  the  deter- 
mination of  the  preceding  estate.  Fearne, 
Cont.  Rem.  3 ;  1  Washburn,  Real  Prop.  155. 

CONTINGENT  USE.  A  use  limited  in 
a  deed  or  conveyance  of  land  which  may  or 
may  not  happen  to  vest,  according  to  the  con- 
tingency expressed  in  the  limitation  of  such 
ase. 
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Such  a  use  as  by  possibility  may  happen  in 
possession,  reversion,  or  remainder.  1  Coke, 
121 ;  Comyns,  Dig.  Uses  (K  6).  A  use  limited 
to  take  effect  upon  the  happening  of  some 
future  contingent  event ;  as,  where  lauds  are 
conveyed  to  the  use  of  Aand  B  after  a  mar- 
riage had  between  them.  2  Sharswood, 
Blackst.  Comm.  234. 

A  contingent  remainder  limited  by  way  of 
uses.  Sugden,  Uses,  175.  See,  also,  4  Kent, 
Comm.  237  et  seq. 

CONTINUANCE  (Lat.  continuere,  to 
continue). 

In  Practice  The  adjournment  of  a  cause 
from  one  day  to  another  of  the  same  or  a  sub 
sequent  term. 

The  postponement  of  the  trial  of  a  cause. 

In  the  ancient  practice,  continuances  were  en- 
tered upon  the  record,  and  a  variety  of  forma 
adapted  to  the  diiferent  stages  of  the  suit  were  in 
use.  See  1  Chitty,  Plead.  421,  nj  3  Blaekstone, 
Comm.  316.  The  object  of  the  continuance  was 
to  secure  the  further  attendance  of  the  defendant, 
who  having  once  attended  could  not  he  required  to 
attend  again,  unless  a  day  was  fixed.  The  entry 
of  continuance  became  at  the  time  mere  matter  of 
form,  and  is  now  discontinued  in  England  and 
most,  if  not  all,  of  the  states  of  the  United  States. 

Before  the  declaration,  continuance  is  by  diea  da~ 
tii8  prece  pitrHum  ;  after  the  declaration,  and  before 
issue  joined,  by  imparlance ;  after  issue  joined,  and 
before  verdict,  by  vice-cornea  non  miait  breve;  and 
after  verdict  or  demurrer,  by  curin  adviaare  vult.  1 
Chit^,  Plead.  42],  n..  Bacon,  Abr.  Picas  (P),  Trial 
(H);  Comy-as,  Dig.  Pleader  (V);  Stephen,  Plead. 
31.  In  its  modern  use  the  word  has  the  second  of 
the  two  meanings  given  above. 

3.  Among  the  causes  for  granting  a  con  tinu- 
ance  are  absence  of  a  material  witness,  2  Dall. 
Penn.  98;  4  Munf.  Va.  547;  10  Leigh,  Va. 
687;  3  Harr.  N.  J.  495;  2  Wash.  C.  C.  159; 
and  see  1  Mass.  6 ;  1  Const.  So.  C.  234 ;  2  Ark. 
33;  9  Leigh,  Va.  639;  18  B.  Monr.  Ky.  705  ; 
that  he  must  have  been  subpoenaed,  1  Const. 
So.  C.  198;  10  Tex.  116;  18  Ga.  383;  see  2 
Dall.  Penn.  183;  3  111.  454;  but  in  many 
states  the  opposite  party  may  oppose  and  pre- 
vent it  by  admitting  that  certain  facts  would 
be  proved  by  such  witness.  Harp.  So.  C. 
83;  7  Cow.  N.  Y.  369;  1  Meigs,  Tenn.  195; 
5  Dan.  Ky.  298;  2  111.399;  15  Miss.  475;  33 
id.  47 ;  9  Ind.  563 ;  and  the  party  asking  de- 
lay is  usually  required  to  make  affidavit  as  to 
the  facts  on  which  he  grounds  his  request,  10 
Yerg.  Tenn.  258;  2  111.  307;  16  id.  507;  7 
Ark.  256 ;  1  Cal.  403  ;  8  Rich.  So.  C.  295,  and, 
in  some  states,  as  to  what  he  expects  to  prove 
by  the  absent  witness,  5  Gratt.  Va.  332;  12  111. 
459 ;  13  id.  76 ;  10  Tex.  525 ;  4  McLean,  C.  C. 
538;  in  others,  an  examination  is  made  by  the 
court,  2  Leigh,  Va.  584;  7  Cow.  N.  Y.  386; 
4  E.  D.  Smith,  N.  Y.  68:  inability  to  obtain 
the  evidence  of  a  witness  out  of  the  state  in 
season  for  trial,  in  some  cases,  1  Wall.  C.  C 
5;  3  Wash.  C.  C.  8;  4  McLean,  C.  C.  364;  3 
111.  629;  and  see  2  Call,  Va.  415;  2  Caines, 
N.  Y.  384;  1  Miles,  Penn.  282;  23  Ga.  613  ; 
12  La.  Ann.  3 ;  1  Pet.  C.  C.  217 :  filing  amend- 
ments to  the  pleadings  which  introduce  new 
matter  of  substance,  1  111.  43 ;  2  id.  525 ;  4 
Mass.  506;  4  Mo.  279:  8  id.  500;  4  Blackf. 
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Ind.  387;  6  id.  419;  1  Hempat.  C.  C.  17; 
see  6  Penn.  St.  171 ;  13  Ga.  190 :  filing  a  hill 
of  discovery  in  chancery,  in  some  cases,  3 
Harr.  &  J.  Md.  452;  3  Ball.  Penn.  512;  see 
8  Miss.  458:  detention  of  a  party  in  the  public 
service,  2  Dall.  Penn.  108;  4  id.  107;  see 
1  Wall.  Jr.  C.  C.  189:  illness  of  counsel,  some- 
times. 1  McLean,  C.  C.  334;  11  Pet.  226 ;  5 
Hatr.  Del.  107 ;  4  Cal.  188 ;  4  Iowa,  146 ;  19  Ga. 
586.    See  2  Caines,  N.  Y.  384;  1  Wall.  C.  C.  1. 

The  request  must  be  made  in  due  season. 
4Cranoh,237:  5  Halst.  N.  J.  245 ;  1  Browne, 
Penn.  240 ;  2  Root,  Conn.  25,  45  ;  5  B.  Monr. 
Ky.  314.  It  is  addressed  to  the  discretion  of 
the  court,  12  Gratt.  Va.  564;  2  Dall.  Penn. 
95  ;  3  id.  305  ;  3  Mo.  123  ;  Harp.  So.  C.  85, 
112;  2  Bail.  So.  C.  576;  1  111.  12;  without 
appeal,  2  Ala.  320  ;  2  Miss.  100  ;  14  id.  451 ; 
6  Ired.  No.  C.  98;  9  Ark.  108;  16  Penn.  St. 
412 ;  6  How.  1 ;  13  id.  54 ;  but  an  improper 
and  unjust  abuse  of  such  discretion  may  be 
remedied  by  superior  courts,  in  various  ways. 
See  1  Blackf.  Ind.  50,  64;  3  id.  504;  4  Hen. 
&  M.  Va.  157,  180;  4  Pick.  Mass.  302;  1  Ga. 
213  ;  6  id.  48 ;  16  Miss.  401 ;  9  Mo.  19 ;  3 
Tex.  18;  18  111.  439;  7  Cow.  N.  Y.  369;  2 
South.  N.  J.  518.  Reference  must  be  made 
to  the  statutes  and  rules  of  the  courts  of  the 
various  states  for  special  provisions. 

CONTINTJANDO  (Lat.  continuare,  to 
continue,  continuando,  continuing). 

In  Pleading.  An  averment  that  a,tres- 
pass  has  been  continued  during  a  number  of 
days.  3  Sharswood,  Blackst.  Comm.  212. 
It  was  allowed  to  prevent  a  multiplicity  of 
actions,  2  RoUe,  Abr.  545,  only  where  the  in- 
jury was  such  as  could,  from  its  nature,  be 
continued.     1  Wms.  Saund.  24,  n.  1. 

The  form  is  now  disused,  and  the  same  end 
secured  by  alleging  divers  trespasses  to  have 
been  committed  between  certain  days.  1 
Saund.  24,  n.  1.  See,  generally,  Gould,  Plead. 
c.  3,  §  86 ;  Hammond,  Nisi.  P.  90,  91 ;  Ba- 
con, Abr.  Trespass,  I  2,  n.  2. 

CONTINUING  CONSIDERATION. 
See  Consideration. 

CONTINUING  DAMAGES.  See 
Damages. 

CONTRA  (Lat.).  Overj  agfiinst;  oppo- 
site.    Per  contra.     In  opposition. 

CONTRA  BONOS  MORES.  Against 
sound  morals. 

Contracts  which  are  incentive  to  crime,  or 
of  which  the  consideration  is  an  obligation 
or  engagement  improperly  prejudicial  to  the 
feelings  of  a  third  party,  offensive  to  decency 
or  morality,  or  which  has  a  tendency  to  mis- 
chievous or  pernicious  consequences,  are  void, 
as  being  contra  bonos  mores.  2  Wils.  447  ; 
Cowp.  729  ;  4  Campb.  152 ;  1  Barnew.  &  Aid. 
683  ;  16  East,  150. 

CONTRA  PORMAM  STATUTI 
(against  the  form  of  the  statute). 

In  Pleading.  The  formal  manner  of 
alleging  that  the  offence  described  in  an  in- 
dictment is  one  forbidden  by  statute. 

2.  When  one  statute  prohibits  a  thing  and 
another  gives  the  penalty,  in  an  action  for 


the  penalty  the  declaration  should  conclude 
contra  formam  statutorum.  Plowd.  206 ;  2 
East,  333  ;  Espinasse,  Pen.  Act.  HI ;  1  Gall. 
C.  C.  268.  The  same  rule  applies  to  informa- 
tions and  indictments.  2  Hale,  PI.  Cr.  172 ; 
2  Hawkins,  PI.  Cr.  c.  25,  g  117 ;  Ow.  135.  But 
where  a  statute  refers  to  a  former  one,  and 
adopts  and  continues  the  provisions  of  it,  the 
declaration  or  indictment  should  conclude 
contra  formam  statuU.  Hale,  PL  Cr.  172;  1 
Lutw.  212.  Where  a  thing  is  prohibited  by 
several  statutes,  if  one  only  gives  the  action 
and  the  others  are  explanatory  and  restrictive, 
the  conclusion  should  be  contra  formam  star- 
tuti.  Yelv.  116;  Croke  Jac.  187  ;  Noy,  125; 
Rep.  temp.  Hard.  409;  And.  115  ;  2  Saund. 
377. 

3.  When  the  act  prohibited  was  not  an 
offence  or  ground  of  action  at  common  law, 
it  is  necessary  both  in  criminal  and  civil  cases 
to  conclude  against  the  form  of  the  statute 
or  statutes.     1  Saund.  135  c;  2  East,  333; 

1  Chitty,  Plead.  358;  1  Saund.  249;  7  East, 
516 ;  2  Mass.  216  ;  7  id.  9;  10  id.  36;  11  id. 
280 ;  1  M'Cord,  So.  C.  121 ;  1  Gall.  C.  C.  30. 

But  if  the  act  prohibited  by  the  statute  is 
an  offence  or  ground  of  action  at  common 
law,  the  indictment  or  action  may  be  in  the 
common-law  form,  and  the  statute  need  not 
be  noticed  even  though  it  prescribe  a  form 
of  prosecution  or  of  action, — the  statute 
remedy  being  merely  cumulative.  Coke,  2d 
Inst.  200;  2  Burr.  803;  3  id.  1418;  4  id. 
2351 ;  2  Wils.  146;  3  Mass.  515. 

When  a  statute  only  inflicts  a  punishment 
on  that  which  was  an  offence  at  common  law, 
the  offence  prescribed  may  be  inflicted  though 
the  statute  is  not  noticed  in  the  indictment. 

2  Binn.  Penn.  332. 

4.  If  an  indictment  for  an  offence  at  com- 
mon law  only  conclude  "  against  the  form  of 
the  statute  in  such  case  made  and  provided;" 
or  "  the  form  of  the  statute"  generally,  the 
conclusion  will  be  rejected  as  surplusage, 
and  the  indictment  maintained  as  at  common 
law.  1  Saund.  135,  n.  3 ;  16  Mass.  385  ;  4 
Cush.  Mass.  143.  But  it  will  be  otherwise 
if  it  conclude  against  the  form  of  "  the  sta- 
tute aforesaid,"  when  a  statute  has  been  pr^ 
viously  recited.  1  Chitty.  Crim.  Law,  266, 
289.  See,  further,  Cnmyns,  Dig.Pfeadcr (C 76) 
5  Viner,  Abr.  552,  556  ;  1  Gafl.  C.  C.  26,  257 
5  Pick.  128;  9  id.  1;  262  Yerg.  Tenn.  390 
1  Hawks,  No.  C.  192;  3  Conn.  1;  11  Mass! 
280 ;  5  Me.  79. 

CONTRA  PACEM  (Lat.  against  the 
peace). 

In  Pleading.  An  allegation  in  an  action 
of  trespass  or  ejectment  that  the  actions 
therein  complained  of  were  against  the  peace 
of  the  king.  Such  an  allegation  was  formerly 
necessary,  but  has  become  a  mere  matter  of 
form  and  not  traversable.  See  4  Term,  503 ; 
1  Chitty,  Plead.  375 ;  Archbold,  Civ.  Plead. 
169 ;  Trespass. 

CONTRABAND  OF  WAR.  In  Inter- 
national La'w.  Goods  which  neutrals  may 
not  carry  in  time  of  war  to  either  of  the 
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"belligerent  nations  without  subjecting  them- 
selves to  the  loss  of  the  goods,  and  formerly 
the  owners,  also,  to  the  loss  of  the  ship  and 
other  cargo,  if  intercepted,  1  Kent,  Comm. 
138,  143. 

Provisions  may  be  contraband  of  war,  and 
generally  all  articles  calculated  to  be  of 
direct  use  in  aiding  the  belligerent  powers  to 
carry  ou't^i^  war ;  and  if  the  use  is  doubtful, 
the  mere  fact  of  a  hostile  destination  renders 
the  goods  contraband.     1  Kent,  Comm.  140. 

The  meaning  of  the  term  is  generally  defined  by 
treaty  provisions  enumerating  the  things  which 
shall  be  deemed  contraband. 

These  include,  generally,  all  articles  of  direct 
use  in  maintaining  war,  but  exclude  all  things 
which  are  of  use  merely  in  the  ordinary  course  of 
life  and  business:  as,  provisions  which  are  not  in 
course  of  conveyance,  to  some  port  or  town  actually 
besieged  or  blockaded. 

See  2  Wildmore,  Int.  Law,  210  et  seq.; 
Wheaton,  Int.  Law,  509;  6  Mass.  102:  2 
Johns.  Cas.  N.  Y.  77,  120 ;  1  Wheat.  382  ;  8 
Pet.  495 ;  and  also  the  very  important  decla- 
ration respecting  maritime  law  sis;ned  by  the 
plenipotentiaries  of  Great  Britain,  France, 
Austria,  Russia,  Prussia,  Sardinia,  and  Tur- 
key, at  Paris,  April  16,  1856,  Appendix  to 
3  Phillimore's  International  Law,  850 ;  also 
title  Contraband  and  Free  Ships  in  the  index 
to  same  vol.,  and  part  9,  chap.  10,  and  part  11, 
chap.  1,  of  the  same. 

CONTRACT  (Lat.  contractus,  from  con, 
with,  and  traho,  to  draw.  Contractus  ultra 
utroque  ohligatio  est  quam  Grceci  Gw6XKay(ia 
vocant.     Fr.  conirat). 

An  agreement  between  two  or  more  parties 
to  do  or  not  to  do  a  particular  thing.  Taney, 
C.  J.,  11  Pet.  420,  572.  An  agreement  in 
which  a  party  undertakes  to  do  or  not  to 
d;)  a  particular  thing.  Marshall,  C.  J.,  4 
Wheat.  197.  An  agreement  between  twa  or 
more  parties  for  the  doing  or  not  doing  of 
some  specified  thing.     1  Parsons,  Contr.  5. 

3.  It  has  been  variously  defined,  as  follows.  A 
compact  between  two  or  more  parties.  6  Cranch, 
87,  136.  An  agreement  or  covenant  between  two 
or  more  persons,  in  which  each  party  binds  himself 
to  do  or  forbear  some  act,  and  each  acquires  a  right 
tj  what  the  other  promises.  Encyc.  Amer.  j  Web- 
ster. A  contract  or  agreement  is  where  a  promise 
is  made  on  one  side  and  assented  to  on  the  other; 
or  where  two  or  more. persons  enter  into  an  engage- 
ment with  each  other  by  a  promise  on  either  side. 
2  Stephen,  Comm.  108,  109. 

An  agreement  upon  sufficient  consideration  to 
do  or  not  to  do  a  particular  thing.  2  Blackstone, 
Comm.  446;  2  Kent,  Comm.  .449. 

A  covenant  or  agreement  between  two  parties 
with  a  lawful  consideration  or  cause.  West,  Sym- 
bol, lib.  1,  ^0;  Cowel;  Blount. 

A  deliberate  engagement  between  competent  par- 
ties upon  a  legal  consideration  to  do  or  to  abstain 
firom  doing  some  act.     Story,  Contr.  §  1. 

A  mutual  promise  upon  lawful  consideration  or 
cause  which  binds  the  parties  to  a  performance. 
The  writing  which  contains  the  agreement  of 
parties  with  the  terms  and  conditions,  and  which 
serves  as  a  proof  of  the  obligation.  The  last  is  a 
distinct  signification.     2  Hill,  N.  Y.  651. 

3.  We  have  not  included  consideration  in  our 
definition  of  contract,  because   it   does  not  seem 


to  be  essential  to  a  contract,  although  it  may  be 
necessary  to  its  enforcement.  See  Considera- 
tion. Mr.  Stephen,  whose  definition  of  contract 
is  given  above,  thus  criticizes  the  definition  of 
Blackstone,  which  has  been  adopted  by  Chancellor 
Kent  and  other  high  authorities.  Firat,  that  the 
word  agreement  itself  requires  definition  as  much 
as  contract.  Second,  that  the  existence  of  a  con- 
sideration, though  essential  to  the  validity  of  a 
parol  contract,  forms  properly  no  part  of  the  idea. 
Thirdj  that  the  definition  takes  no  sufQcient  notice 
of  the  mutuality  which  properly  distinguishes  a 
contract  from  a  promise.     2  Stephen,  Comm.  109. 

4.  The  use  of  the  word  agreement  {aggregatio 
mentium)  seems  to  have  the  authority  of  the  best 
writers  in  ancient  and  modern  times  (see  above) 
as  a  part  of  the  definition  of  contract.  It  is  pro- 
bably a  translation  of  the  civil-law  convent/io  {eon 
and  venio),  a  coming  together,  to  which  (being 
derived  from  ad  and  grego)  it  seems  nearly  equiva- 
lent. We  do  not  think  the  objection  that  it  is 
a  synonyme  (or  nearly  so)  a  valid  one.  Some 
word  of  the  kind  is  necessary  as  a  basis  of  the 
definition.  No  two  synonymes  convey  precisely 
the  same  idea.  '*  Most  of  them  have  minute  dis- 
tinctions," says  Reid.  If  two  are  entirely  equiva- 
lent, it  will  soon  be  determined  by  accident  which 
shall  remain  in  use  and  which  become  obsolete. 
To  one  who  has  no  knowledge  of  a  language,  it  is 
impossible  to  define  any  abstract  idea.  But  to  one 
who  understands  a  language,  an  abstraction  is  de- 
fined by  a  synonyme  properly  qualified.  By  point- 
ing out  distinctions  and  .the  mutual  relations 
between  synonymes,  the  object  of  definition  is  an- 
swered. Hence  we  do  not  think  Blackstone's  de- 
finition open  to  the  first  objection. 

5*  As  to  the  idea  of  consideration,  Mr.  Stephen 
seems  correct  and  to  have  the  authority  of  seme 
of  the  first  legal  minds  of  modern  times.  Con- 
sideration, however,  may  be  necessary  to  enforce  a 
contract,  though  not  essential  to  the  idea.  Even 
in  that  class  of  contracts  (by  specialty)  in  which 
no  consideration  is  in  fact  required,  one  is  always 
presumed  by  law, — the  form  of  the  instrument 
-being  held  to  import  a  consideration.  2  Kent, 
Comm.  460,  note. 

A  contract  without  consideration  is  called  a 
nudum  pactum  (nude  pact),  but  it  is  still  Sipactum; 
and  this  implies  that  consideration  is  not  an  es- 
sential. The  third  objection  of  Mr.  Stephen  to  the 
definition  of  Blackstone  does  not  seem  one  to  which 
it  is  fairly  obnoxious. 

There  is  an  idea  of  mutuality  in  con  and  trahOf 
to  draw  together,  but  we  think  that  mutuality  is 
implied  in  agreement  as  well.  An  aggregatio  men- 
tium seems  impossible  without  mutuality.  Black- 
stone in  his  analysis  appears  to  have  regarded 
agreement  as  implying  mutuality;  for  he  defines  it 
(2  Blackstone,  Comm.  442)  "a  mutual  bargain  or 
convention."  In  our  definition,  however,  all  ambi- 
guity is  avoided  by  the  use  of  the  words  "between 
two  or  more  parties"  following  agreement. 

6.  In  its  widest  sense,  "contract"  includes  re- 
cords and  specialties;  but  this  use  as  a  general 
term  for  all  sorts  of  obligations,  though  of  too 
great  authority  to  be  now  doubted,  Feems  to  be  an 
undue  extension  of  the  proper  meaning  of  the  term, 
which  is  much  more  nearly  equivalent  to  "  agree- 
ment," which  is  never  applied  to  specialties.  Mu^ 
tuality  is  of  the  very  est-ence  of  both, — not  only 
mutuality  of  assent,  but  of  act.  As  expressed  by 
Lord  Coke,  Aetna  contra  actum.  2  Coke,  16;  7 
Mann.  &  G.  998,  argum.  &  note. 

T,  This  is  illustrated  in  contracts  of  sale,  bail- 
ment, hire,  as  well  as  partnership  and  marriage; 
and  no  other  engagements  but  those  with  this  kind 
of  mutuality  would  seem  properly  to  come  under 
the  head  of  contracts.  In  a  bond  there  is  none  of 
this  mutuality, — no  act  to  be  done  by  the  obligee 
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to  make  the  instrument  binding.  In  a  judgment 
there  is  no  mutuality  either  of  act  or  of  assent. 
It  is  judicium  redditum  in  invitem.  It  may  properly 
he  denied  to  he  a  contract,  though  Blackstone  in- 
sists that  one  is  implied.  Per  Mansfield^  3  Burr. 
1545;  1  Cow.  N.  Y.  316;  per  Story,  J.,  1  Mas.  C.  C. 
288.  Mr.  Chitty  uses  "  obligation"  as  an  alterna- 
tive word  of  description  when  speaking  of  bonds 
and  judgments.  Chitty,  Contr.  2, 4.  An  act  of  legis- 
lature may  be  a  contract;  so  may  a  legislative  grant 
with  exemption  from  taxes.  5  Ohio  St.  361.  So 
a  charter  is  a  contract  between  a  state  and  a  cor- 
poration within  the  meaning  of  the  constitution  of 
the  United  States,  art.  1,  g  10,  clause  1.  27  Miss. 
417.  See  Impairing  the  Obligation  of  Contracts. 

8.  Accessory  contracts  are  those  made  for 
assuring  the  performance  of  a  prior  contract, 
either  by  the  same  parties  or  by  others,  such 
as  suretyship,  mortgage,  and  pledges.  La. 
Civ.  Code,  art  1764;  Pothier,  Obi.  pt.  1,  c.  1, 
8.  1,  art.  2,  n.  14. 

Contrajds  of  beneficence  are  those  by  -which 
only'one  of  the  contracting  parties  is  bene- 
fited :  as,  loans,  deposit,  and  mandate.  La. 
Civ.  Code,  art.  1767. 

Certain  contracts  are  those  in  which  the 
thing  to  be  done  is  supposed  to  depend  on  the 
will  of  the  party,  or  when,  in  the  usual  course 
of  events,  it  must  happen  in  the  manner  stipu- 
lated. 

Commutative  contracts  are  those  in  which 
what  is  done,  given,  or  promised  by  one  party 
is  considered  as  an  equivalent  to  or  in  consider- 
ation of  what  is  done,  given,  or  promised  by 
the  other.     La,  Civ.  Code,  art.  1761. 

9.  Consensual  contracts  are  those  which 
are  formed  by  mere  consent  of  the  parties, 
such  as  all  contracts  of  hiring  and  mandate. 

Executed  contracts  are  those  in  which  no- 
thing remains  to  be  done  by  either  party,  and 
where  the  transaction  has  been  completed,  or 
was  completed  at  the  time  the  contract  or 
agreement  was  made:  as,  where  an  article  is 
sold  and  delivered  and  payment  therefor  is 
made  on  the  spot. 

Entire  contracts  are  those  the  consideration 
of  which  is  entire  on  both  sides. 

The  entire  fulfilment  of  the  promise  by  either  is 
a  condition  precedent  to  the  fulfilment  of  any  part 
of  the  promise  by  tho  other.  Whenever,  therefore, 
there  is  a  contract  to  pay  a  gross  sum  for  a  certain 
and  definite  consideration,  the  contract  is  entire. 

Executory  contracts  are  those  in  which  some 
act  remains  to  be  done :  as,  when  an  agree- 
ment is  made  to  build  a  house  in  six  months; 
to  do  an  act  before  some  future  day ,  to  lend 
money  upon  a  certain  interest  payable  at  a 
future  time. 

A  contract  executed  (which  differs  in  nothing  from 
a  grant)  conveys  a  chose  in  possession;  a  contract 
executory  conveys  a  chose  in  action.  2  Blackstone, 
Comm.  443.  As  to  the  importance  of  grants  con- 
sidered as  contracts,  see  Ibipairing  the  Obligation 
OP  Contracts. 

Express  contracts  are  those  in  which  the 
terms  of  the  contract  or  agreement  are  openly 
and  fully  uttered  and  avowed  at  the  time  of 
making  :  as,  to  pay  a  stated  price  for  certain 
specified  goods ;  to  deliver  an  ox,  etc.  2 
Blackstone,  Comm.  443. 

10.  Gratuitous  contracts  are  those  of  which 


the  object  is  the  benefit  of  the  person  with  whom 
it  is  made,  without  any  profit  or  advantage 
received  or  promised  as  a  consideration  for  it. 
It  is  not,  however,  the  less  gratuitous  if  it  pro- 
ceed either  from  gratitude  for  a  benefit  before 
received  or  from  the  hope  of  receiving  one  here- 
after, although  such  benefit  be  of  a  pecuniary 
nature.     La.  Civ.  Code,  1766. 

Hazardous  contracts  are  those  in  which  the 
performance  of  that  which  is  one  of  its  objects 
depends  on  an  uncertain  event.  La.  Civ. 
Code,  art.  1769. 

11.  Implied  contracts  are  such  as  reason 
and  justice  dictate,  and  which,  therefore,  the 
law  presumes  that  every  man  undertakes  to 
perform. 

Thus,  if  I  employ  a  person  to  do  any  business 
for  me  or  perform  any  work,  or  take  up  wares  with  a 
tradesman,  the  law  implies  that  I  understood  or  con- 
tracted to  pay  the  real  value  of  the  services  or  wares. 
2  Blackstone,  Comm.  443.  These  contracts  form  the 
web  and  woof  of  actual  life.     1  Parsons,  Contr.  4. 

There  is  one  species  of  implied  contract  which 
runs  through  and  is  annexed  to  all  other  contracts, 
conditions,  and  covenants, — viz. :  that  if  I  fail  in  my 
part  of  the  agreement  I  shall  pay  the  other  party 
such  damages  as  he  has  sustained  by  my  neglect  or 
refusal.  See  Quantum  Meruit  ;  Quantum  Vale- 
bant; Assumpsit;  Comyns,  Big.  Action  upon  the 
Case  upon  AesumpBitf  A  1,  Agreement. 

Independent  contracts  are  those  in  which 
the  mutual  acts  or  promises  have  no  relation 
to  each  other  either  as  equivalents  or  as  con- 
siderations.    La.  Civ.  Code,  art.  1762. 

Mixed  contracts  are  those  by  which  one  of 
the  parties  confers  a  benefit  on  the  other,  re- 
ceiving something  of  inferior  value  in  return, 
such  as  a  donation  subject  to  a  charge. 

Contracts  of  mutual  interest  are  such  as  are 
entered  into  for  the  reciprocal  interest  and 
utility  of  each  of  the  parties:  as,  sales,  ex- 
change, partnership,  and  the  like. 

13.  Onerous  contracts  are  those  in  which 
something  is  given  or  promised  as  a  consi- 
deration for  the  engagement  or  gift,  or  some 
service,  interest,  or  condition  is  imposed  on 
what  is  given  or  promised,  although  unequal 
to  it  in  value. 

Oral  contracts  are  simple  contracts. 

Principal  contracts  are  those  entered  into 
by  both  parties  on  their  own  accounts,  or  in 
the  several  qualities  or  characters  they  as- 
sume. 

Real  contracts  are  those  in  which  it  is  neccF- 
sary  that  there  should  be  something  more 
than  mere  consent,  such  as  a  loan  of  money, 
deposit,  or  pledge,  which,  from  their  nature, 
require  a  delivery  of  the  thing  [res). 

Reciprocal  contracts  are  those  by  which  the 
parties  expressly  enter  into  mutual  engage- 
ments, sucn  as  sale,  hire,  and  the  like. 

Contracts  of  record  are  those  which  are 
evidenced  by  matter  of  record,  such  as  judg- 
ments, recognizances,  and  statutes  staple. 

These  are  the  highestclass  of  contracts.  Statutes 
merchant  and  staple,  and  other  securities  of  the  like 
nature,  are  confined  to  England.  They  are  contracts 
entered  into  by  the  intervention  of  some  public 
authority,  and  are  witnessed  by  the  highest  kind 
of  evidence,  viz.,  matter  of  record.  4  Blackstone, 
Comm.  465. 
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13.  Severable  (or  separable)  contracts  are 
thuse  the  considerations  of  which  are  by  their 
terms  susceptible  of  apportionment  or  division 
on  either  side,  so  as  to  correspond  to  the  seve- 
ral parts  of  portions  of  the  consideration  on 
the  other  side. 

A  contract  to  pay  a  person  the  worth  of  his  ser- 
vices as  long  as  he  will  do  certain  work,  or  so  much 
per  week  as  long  as  he  shall  work,  or  to  give  a  cer- 
tain price  per  bushel  for  every  bushel  of  so  much 
corn  as  corrusponds  to  a  sample,  would  be  a  sever- 
able contract.  If  the  part  to  be  performed  by  one 
party  consists  of  several  distinct  and  separate  items, 
and  the  price  to  be  paid  by  the  other  is  apportioned 
to  each  itdm  to  be  performed,  or  is  left  to  be  im- 
plied by  law,  such  a  contract  will  generally  be  held 
to  be  severable.  So  when  the  price  to  be  paid  is 
clearly  and  distinctly  apportioned  to  different  parts 
of  what  is  to  be  performed,  although  the  latter  is 
in  its  nature  single  and  entire.  But  the  mere  fact 
of  sale  by  weight  or  measure — i'.  e.  so  much  per 
pound  or  bushel — does  not  make  a. contract  sever- 
able. 

14.  Simple  contracts  are  those  not  of  spe- 
cialty or  record. 

They  are  the  lowest  class  of  express  contracts, 
and  answer  most  nearly  to  our  general  definition 
of  contract. 

To  constitute  a  sufficient  parol  agreement  to  be 
binding  in  law,  there  must  be  that  reciprocal  and 
mutual  assent  which  is  necessary  to  all  contracts. 
And  see  IT.  They  are  by  parol  (which  includes 
both  oral  and  written).  The  only  distinction  be- 
tween oral  and  written  contracts  is  in  their  mode 
of  proof.  And  it  is  inaccurate  to  distinguish  verbal 
from  lorittcn ;  for  contracts  are  equally  verbal  whether 
the  words  are  xoritten  or  spoken, — the  meaning  of 
verbal  being  expressed  in  words.  See  3  Burr.  1670 ; 
1  Term,  350,  note;  11  Mass.  27,  30 ;  5  id.  299,  301; 
7  Conn.  57;  1  Caines,  N.  Y.  386. 

15.  Specialties  are  those  which  are  under 
seal :  as,  deeds  and  bonds. 

Specialties  are  sometimes  said  to  include  also 
contracts  of  record,  1  Parsons,  Contr.  7 ;  in  which 
case  there  would  be  but  two  classes  at  common  law, 
viz.,  specialties  and  simple  contracts.  The  term 
specialty  is  always  used  substantively. 

They  are  the  second  kind  of  express  contracts 
under  the  ordinary  common-law  division.  They 
are  not  merely  written,  but  signed,  sealed,  and 
delivered  by  the  party  bound.  The  solemnities 
connected  with  these  acts,  and  the  formalities  of 
witnessing,  gave  in  early  times  an  importance 
and  character  to  this  class  of  contracts  which 
implied  so  much  caution  and  deliberation  (consider- 
ation) that  it  was  unnecessary  to  prove  the  consi- 
deration even  in  a  court  of  equity.  Plowd.  305 ; 
7  Term,  i77;  4  Barnew.  &  Ad.  652  ;  3  Bingh.  Ill ; 

1  Fonblanque,  Bq.  342,  note.  Though  little  of  the 
rejil  solemnity  now  remains  (except  witnessing), 
and  a  scroll  is  substituted  in  most  of  the  states  for 
the  seal,  the  distinction  with  regard  to  specialties 
has  still  been  preserved  intact.  See  Considera- 
tion. 

When  a  contract  by  specialty  is  changed  by  a 
parol  agreement,  the  whole  contract  becomes  parol. 

2  Watts,  Penn.  451 ;  9  Pick.  Mass.  298;  13  Wend. 
N.  Y.  71. 

Unilateral  contracts  are  those  in  which  the 
party  to  whom  the  engagement  is  made 
makes  no  express  agreement  on  his  part. 

They  are  so  called  even  in  cases  where  the  law 
attaches  certain  obligations  to  his  acceptance.  La. 
Civ.  Code,  art  1758.  A  loan  for  use  and  a  loan  of 
money  are  of  this  kind.  Pothier,  Obi.  pt.  1,  o.  1,  s. 
1,  art.  2. 


Verbal  contracts  are  simple  contracts. 
Written  contracts  are  those  evidenced  by 
writing. 

16.  Pothier's  treatise  on  Obligations,  taken  in 
connection  with  the  Civil  Code  of  Louisiana,  gives 
an  idea  of  the  divisions  of  the  civil  law.  Pothier, 
Obi.  pt.  1.  c.  1,  s.  1,  art.  2,  makes  the  five  following 
classes;  reciprocal  and  unilateral ;  coiiaenaual  and 
real;  those  of  mutual  iiUerest,  of  bencJJcence  and 
mixed;  principal  and  accessory ;  those  which  are 
subjected  by  the  civil  law  to '  certain  rules  and 
forms,  and  those  which  are  regulated  by  mere  natural 
justice. 

It  is  true  that  almost  all  the  rights  of  personal 
property  do  in  great  measure  depend  upon  con- 
tracts of  one  kind  or  other,  or  at  least  might  be 
reduced  under  some  of  them;  which  is  the  method 
taken  by  the  civil  law:  it  has  referred  the  greatest 
part  of  the  duties  and  rights  of  which  it  treats  to 
the  head  of  obligations  ex  contractu  or  quasi  ex 
contractu.     Inst.  3. 14. 2;  2  Blackstone,  Comm.  443. 

W.  Qualities  of.  Every  agreement  should 
be  so  complete  as  to  give  either  party  his 
action  upon  it;  both  parties  must  assent  to 
all  its  terms.  Peake,  227;  3  Term,  653;  1 
Barnew.  &  Aid.  681;  1  Pick.  Mass.  278. 
To  the  rule  that  the  contract  must  be  obli- 
gatory on  both  parties  there  are  some  ex- 
ceptions: as  the  case  of  an  infant,  who  may 
sue,  though  he  cannot  be  sued,  on  his  contract. 
Strange,  937.  See  other  instances,  6  East, 
307;  3  Taunt.  169;  5  id.  788;  3  Barnew.  &  C. 
232.  There  must  be  a  good  and  valid  con- 
sideration [q. «.),  which  must  be  proved  though 
the  contract  be  in  writing.  7  Term,  350,  note 
(a);  2 Blackstone,  Comm.  444 ;  Fonblanque, 
Eq.  335,  n.  (a);  Chitty,  Bills,  68.  There  is 
an  exception  to  this  rule  in  the  case  of  bills 
and  notes,  which  are  of  themselves  primd 
facie  evidence  of  consideration.  And  in 
other  contracts  (written)  when  consideration 
is  acknowledged  it  is  primd  facie  evidence 
thereof,  but  open  to  contradiction  by  parol 
testimony.  There  must  be  a  thing  to  be  done 
which  is  not  forbidden  by  law,  or  One  to  be 
omitted  which  is  not  enjoined  by  law.  Fraudu- 
lent, immoral,  or  forbidden  contracts  are  void. 
A  contract  is  also  void  if  against  public  policy 
or  the  statutes,  even  though  the  statute  be 
not  prohibitory  but  merely  affixes  a  penalty. 
Chitty,  Com.  Law,  215,  217,  222,  228,  250; 
1  Binn.  Penn.  110, 118  ;  6  id.  321 ;  4  Ball.  Penn. 
269,  298  ;  4  Yeates,  Penn.  24,  84.  As  to  con- 
tracts which  cannot  be  enforced  from  non- 
compliance with  the  statute  of  frauds,  see 
Frauds,  Statute  of. 

18.  Construction  and  interpretation  in  re- 
ference to  contracts.  The  intention  of  the 
parties  is  the  pole-star  of  construction ;  but 
their  intention  must  be  found  expressed  in  the 
contract  and  be  consistent  with  rules  of  law. 
The  court  will  not  make  a  new  contract  for 
the  parties,  nor  will  words  be  forced  from 
their  real  signification. 

The  subject-matter  of  the  contract  and  the 
situation  of  the  parties  is  to  be  fully  con- 
sidered with  regard  to  the  sense  in  which 
language  is  used. 

The  legality  of  the  contract  is  presumed 
and  is  favored  by  construction. 
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Words  are  to  be  taken,  if  possible,  in  their 
comprehensive  and  common  sense. 

The  whole  contract  is  to  be  considered  with 
relation  to  the  meaning  of  any  of  its  parts. 

The  contract  will  be  supported  rather  than 
defeated :  ut  res  magis  valeat  quam  pereat. 

All  parts  will  be  construed,  if  possible,  so 
as  to  have  effect. 

Construction  is  generally  againstthe  grantor 
— contra  profeteniem — except  in  the  case  of 
the  sovereign. 

This  rule  of  construction  is  not  of  great 
importance,  except  in  the  analogous  case  of 
penal  statutes;  for  the  law  favors  and  sup- 
poses innocence. 

Construction  is  against  claims  or  contracts 
which  are  in  themselves  against  common 
right  or  common  law. 

Neither  false  English  nor  bad  Latin  invalid- 
ates a  contract  ("which  perhaps  a  classical 
critic  may  think  no  unnecessary  caution"). 
2  Blackstone,  Comm.  379 ;  6  Coke,  59. 

Parties.  There  is  no  contract  unless  the 
parties  assent  thereto ;  and  Where  such  assent 
is  impossible  from  the  want,  immaturity,  or 
incapacity  of  mind  of  one  of  tbe  parties, 
there  can  be  no  perfect  contract.   See  Parties. 

Remedy.  The  foundation  of  the  common 
law  of  contracts  may  be  said  to  be  the  giving 
of  damages  for  the  breach  of  it.  When  the 
thing  to  be  done  is  the  payment  of  money, 
damages  paid  in  money  are  entirely  adequate. 
When,  however,  the  contract  is  for  any  thing 
else  than  the  payment  of  money,  the  common 
law  knows  no  other  than  a  money  remedy : 
it  has  no  power  to  enforce  a  specific  perform- 
ance of  the  contract. 

The  injustice  of  measuring  all  rights  and 
Wrongs  by  a  money  standard,  which  as  a 
remedy  is  often  inadequate,  led  to  the  esta- 
blishment of  the  equity  power  of  decreeing 
speoific  performance  When  the  remedy  has 
failed  at  law.  For  example:  contracts  for 
the  sale  of  real  estate  will  be  specifically 
enforced  in  equity ;  performance  will  be  de- 
creed, and  conveyances  compelled. 

See,  generally,  as  to  contracts,  Bouvier, 
Inst.  Index ;  ParsonSj  Chitty,  Comyns,  and 
Newland,  on  Contracts ;  Comyns,  Dig.  Abate- 
ment (E  12),  (F  8),  Admiralty  (E  10,  11), 
Action  on  Case  on  Assumpsit,  Agreement,  Bar- 
gain and  Sale,  Baron  et  Feme  (2),  Condition, 
Debt  (A  8,  9),  Hiifant  (B  5),  Idiot  (D  1), 
Merchant  {E  1),  Pleader  (2  W  11,  43),  Trade 
(D  3),  War  (B  2) ;  Bacon,  Abr.  Agreement, 
Assumpsit,  Condition,  Obligation;  Viner, 
Abr.  Condition,  Contract  and  Agreements, 
Covenant,  Vendor,  Vendee;  2  Belt.  Suppl.  Ves. 
260, 295,  376,  441 ;  Yelv.  47  ;  4  Ves.  497,  671 ; 
Archbold,  Civ.  Plead.  22 ;  La.  Civ.  Code,  3, 
tit.  3-18 ;  Pothierj  Obligations ;  Sujden,  Ven- 
dors and  Purchasers ;  Long,  Sales  (Rand,  ed.) ; 
Jones,  Story,  and  Edwards  on  Bailment;  Toul- 
lier.  Droit  Civil  Frangals,  tom.  6,7;  Barbour, 
Parties ;  Hammond,  Parties  to  Actions,  c.  1 ; 
Calvert,  Parties ;  Chitty,  Pract.  Index. 

Each  subject  included  in  the  law  of  con- 
tracts will  be  found  discussed  in  the  separate 
articles  of  this  Dictionary,    See  Agreement; 


Apportionment  ;  Appropriation  ;  Assent  ; 
Assignment  ;  AssuiiPSiT ;  Attestation  ;  Bail- 
ment ;  Bargain  AND  Sale;  Bidder;  Bilate- 
ral Contract  ;  Bill  or  Exchange;  Buyer; 
Commodate  ;  Condition  ;  Consensual  ;  Con- 
junctive; Consummation;  Construction; 
Covenant  ;  Debt  ;  Deed  ;  Delegation  ;  De- 
livery ;  Discharge  of  a  Contract  ;  Dis- 
junctive ;  Equity  of  Redemption  ;  Ex- 
change ;  Guaranty  ;  Impairing  the  Obli- 
gation or  Contracts;  Insurance; Interest; 
Interested  Contracts;  Item;  Misrepre- 
sentation ;  Mortgage  ;  Negociorum  Gestor  ; 
Novation;  Obligation;  Pactum  Constitu- 
TJE  Pecuniae  ;  Parties  ;  Partners  ;  Paktnek- 
SHip;  Payment;  Pledge;  Promise;  Pur- 
chaser; Quasi  Contractus;  Representa- 
tion; Sale;  Seller;  Settlement;  Subro- 
gation; Title. 

CONTRACTION  (Lat.  con,  together, 
traho,  to  draw).  A  form  of  a  word  abbre- 
viated by  the  omission  of  one  or  more  letters. 
This  was  formerly  much  practised,  but  in 
modern  times  has  fallen  into  general  disuse. 
Much  information  in  regard  to  the  rules  for 
contraction  is  to  be  found  in  the  Instructor 
Clericalis. 

CONTRACTOR.  One  who  enters  into  a 
contract.  Those  who  undertake  to  do  public 
work,  or  the  work  for  a  company  or  corpo- 
ration on  a  large  scale,  at  a  certain  fixed  price, 
or  to  furnish  goods  to  another  at  a  fixed  or 
ascertained  price.  2  Pardessus,  n.  300.  See 
5  Whart.  Penn.  366. 

CONTRADICT.  In  Practice.  To  prove 
a  fact  contrary  to  what  has  been  asserted  by 
a  witness. 

A  party  cannot  impeach  the  character  of 
his  witness,  but  may  contradict  him  as  to  any 
particular  fact.  1  Greenleaf,  Ev.  §  443  ;  Bul- 
ler,  Nisi  P.  297 ;  2  Campb.  555 ;  2  Stark.  334 ; 
3  Barnew.  &  C.  746  ;  4  id.  25  ;  8  Bingh.  57  ; 
lExch.91;  llJur.478;  14  id.  792;  5  Wend. 
N.  Y.  305;  12  id.  105:  21  id.  190;  7  AVatts, 
Penn.  39 ;  12  Serg.  &  R.  Penn.  381 ;  4  Pick. 
Mass.  179,  194 ;  1  Bail.  So.  C.  32  ;  1  Ired.  No. 
C.  239  ;  17  Me.  19. 

CONTRAESCRITURA.  In  Spanish 
Law.  Counter-letter.  An instrumeni, usually 
executed  in  secret,  for  the  purpose  of  showing 
that  an  act  of  sale,  or  some  other  public  in- 
strument, has  a  different  purpose  from  that 
imported  on  its  face.  Acts  of  this  kind, 
though  binding  on  the  parties,  have  no  effect 
as  to  third  persons. 

CONTRAFACTIO  (Lat.).  Counterfeit- 
ing: as,  contrafaciio  sigilli  regis  (counterfeit- 
ing the  king's  seal).  Cowel;  Reg.  Orig.  42. 
See  Counterfeit. 

CONTRAROTULATOR  (Fr.  contrerou- 
leur).  A  controller.  One  whose  business  it 
was  to  observe  the  money  which  the  collectors 
had  gathered  for  the  use  of  the  king  or  the 
people.     Cowel. 

CONTRAROTULATOR   PIP.a!.     An 

officer  of  the  exchequer  that  writeth  out  sum- 
mons twice  every  year  to  the  sheriffs  to  levy 
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the  farms  (rents)  and  debts  of  the  pipe. 
Blount. 

CONTRAVENTION.  In  French  Law. 

An  act  Tivhich  violates  the  law,  a  treaty,  or 
an  agreement  which  the  party  has  made. 
That  infraction  of  the  law  punished  by  a 
fine  which  does  not  exceed  fifteen  francs  and 
by  an  imprisonment  not  exceeding  three  days. 

CONTRB-MAITRE.  In  French  Law. 
The  second  officer  in  command  of  a  ship. 
The  officer  next  in  command  to  the  master 
and  under  him. 

His  business  is  said  to  relate  to  providing  fit 
things  for  the  navigation  of  the  vessel  before  the 
voyage, — ropes,  sails,  anchors,  etc.  j  to  attending  to 
its  condition  through  the  voyage,  reporting  each 
day  to  the  master,  and  attending  to  the  anchoring 
and  security  of  the  vessel  at  the  end  of  the  voyage. 
Ord.  de  la  Marine  de  1681,  liv.  2. 

He  is  always  to  execute,  day  or  night,  the  com- 
mands of  the  master,  and  represents  the  master  in 
his  sickness  or  absence.     Guyot,  Ji4p,  Univ. 

CONTRBCTATIO.   In  CivU  Law.  The 

removal  of  a  thing  from  its  place,  amounting 
to  a  theft.  The  ofience  is  purged  by  a  resto- 
ration of  the  thing  taken.  Bowyer,  Comm. 
268. 

CONTRBFACON.  In  French  Law. 
The  oifeuce  of  those  who  print  or  cause  to  be 
printed,  without  lawful  authority,  a  book  of 
which  the  author  or  his  assigns  have  a  copy- 
right.    Merlin,  Rupert. 

CONTRIBUTION.  At  Common  Law. 
The  payment  by  each  or  any  one  of  several 
parties  who  are  liable  in  company  with  others 
of  his  proportionate  part  of  the  whole  liability 
or  loss,  to  one  or  more  of  the  parties  so  liable 
upon  whom  the  whole  loss  has  fallen  or  who 
has  been  compelled  to  discharge  the  whole 
liability.  1  Bibb,  Ky.  562 ;  4  Johns.  Ch.  N. 
Y.  545  ;  4  Bouvier,  Inst.  n.  3935. 

2.  A  right  to  contribution  exists  in  the  case 
of  debtors  who  owe  a  debt  jointly  which  has 
been  collected  from  one  of  them.  4  Jones, 
No.  C.  71 ;  32  Me.  381 ;  13  Mo.  561 ;  4  Ga. 
545  ;  19  Vt.  59  ;  3  Den.  N.  Y.  130  ;  7  Humphr. 
Tenn.  385.  See  1  Ohio  St.  327.  It  also  exists 
where  land  charged  with  a  legacy,  or  the  por- 
tion of  a  posthumous  child,  descends  or  is  de- 
vised to  several  persons,  when  the  share  of 
each  is  held  liable  for  a  proportionate  part. 
3  Munf.  Va.  29 ;  1  Johns.  Ch.  N.  Y.  425  ;  1 
Cush.  Mass.  107 ;  8  B.  Monr.  Ky.  419.  As 
to  contribution  under  the  maritime  law,  see 
General  Average.  See,  generally,  4  Gray, 
Mass.  75 ;  34  Me.  205 ;  1  Mich.  202 ;  4  Gill, 
Md.  166  ;  11  Penn.  St.  325 ;  8  B.  Monr.  Ky. 
137.  There  is  no  contribution  among  wrong- 
doers. 9  Ind.  248 ;  10  Gush.  Mass.  287 :  2 
Ohio  St.  203 ;  18  Ohio,  1 ;  11  Paige,  Ch.  N. 
Y.  18. 

3>  A  debtor  liable  to  contribution  is  not 
responsible  upon  a  contract,  but  is  so  in 
equity.  But  courts  of  common  law  in  mo- 
dern times  have  assumed  a  jurisdiction  to 
compel  contribution  among  sureties  in  the 
absence  of  any  positive  contract,  on  the 
ground  of  an  implied  assumpsit,  and  each  of 
the  sureties  may  be  sued  for  his  respective 


quota  or  proportion.  White,  Lead.  Cas.  66) 
7  Gill,  Md.  34,  85 ;  17  Mo.  150.  The  remedy 
in  equity  is,  however,  much  more  effective. 
12  Ala.  N.  s.  225  ;  2  Rich.  Eq.  So.  C.  16.  For 
example,  a  surety  who  pays  an  entire  debt 
can,  m  equity,  compel  the  solvent  sureties  to 
contribute  towards  the  payment  of  the  entire 
debt,  1  Chanc.  Cas.  246;  Pinch,  15,  203 ;  while 
at  law  he  can  recover  no  more  than  an  aliquot 
part  of  the  whole,  regard  being  had  to  the 
number  of  co-sureties.  2  Bos.  &  P.  268 ;  6 
Barnew.  &  C.  697;  32  Me.  381. 

In  CivU  Law.  A  partition  by  which  the 
creditors  oi  an  insolvent  debtor  divide  among 
themselves  the  proceeds  of  his  property  pro- 
portionably  to  the  amount  of  their  respective 
credits.  La.  Civ.  Code,  art.  2522,  n.  10.  It  is 
a  division  pro  rata.     Merlin,  Expert. 

CONTROLLER.  A  comptroller,  which 
see. 

CONTROVER.  One  who  invents  false 
news.     Coke,  2d  Inst.  227. 

CONTROVERSY.  A  dispute  arising 
between  two  or  more  persons. 

It  differs  from  case,  which  includes  all  suits, 
criminal  as  well  as  civil ;  whereas  controversy  is  a 
civil  and  not  a  criminal  proceeding.  2  Ball.  419, 
431,  4,32;  1  Tucker,  Blaokst.  Comm.  App.  420,  421; 
Story,  Const,  g  1668. 

By  the  constitution  of  the  United  States,  the  ju- 
dicial power  extends  to  controversies  to  which  the 
United  States  shall  be  a  party.  Art.  2,  s.  1.  The 
meaning  to  be  attached  to  the  word  controversy  in 
the  constitution  is  that  above  given. 

CONTUBERNIUM.  In  Civil  Law. 
A  marriage  between  persons  of  whom  one 
or  both  were  slaves.  Pothier,  Contr.  du  Mar. 
pt.  1,  c.  2,  i  4. 

CONTUMACY  (Lat.  coniumacia,  dis- 
obedience). The  refusal  or  neglect  of  a  party 
accused  to  appear  or  answer  to  a  charge  pre- 
ferred against  him  in  a  court  of  justice. 

Actual  contumacy  is  the  refusal  of  a  party 
actually  before  the  court  to  obey  some  order 
of  the  court. 

Presumed  contumacy  is  the  act  of  refusing 
or  declining  to  appear  upon  being  cited.  3 
Curt.  Eccl.  1. 

CONTUMAX.  One  accused  of  a  crime 
who  refuses  to  appear  and  answer  to  th0 
charge.     An  outlaw. 

CONTUSION.  In  Medical  Jurispru- 
dence. An  injury  or  lesion,  arising  from 
the  shock  of  a  body  with  a  large  Surface, 
which  presents  no  loss  of  substance  and  no 
apparent  wound.  If  the  skin  be  divided,  the 
injury  takes  the  name  of  a  contused  wound. 
See  1  Chanc.  Pract.  38  ;  4  Carr.  &  P.  381,  487, 
558,  565  ;  6  id.  684 ;  2  Beck,  Med.  Jur.  178. 

CONUSANCE,  CLAIM  OP.  See  Cog- 
nizance. 

CONUSANT.  One  who  knows:  as,  if  a 
party  knowing  of  an  agreement  in  which  he 
has  an  interest  makes  no  objection  to  it,  he 
is  said  to  bg  conusant.     Coke,  Litt.  157. 

CONUSOR.     A  cognizor. 

CONVENE.  In  Civil  Law.  To  bring 
an  action. 
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CONVENTICLE.  A  private  assembly 
of  a  few  folks  under  pretence  of  exercise  of 
religion.  The  name  was  first  given  to  the 
meetings  of  Wiokliffe,  but  afterwards  applied 
to  the  meetings  of  the  non-conformists.  Oowel. 
The  meetings  were  made  illegal  by  16  Car.  II.  c. 
i,  and  the  term  in  its  later  signitication  came  to 
denote  an  unlawful  religious  assembly. 

CONVENTIO  (Lat.  a  coming  together). 
In  Canon  Law.  The  act  of  summoning  or 
calling  together  the  parties  by  summoning 
the  defendant. 

When  the  defendant  was  brought  to  answer,  he 
was  said  to  be  convened, — which  the  canonists  called 
conventio,  because  the  plaintiff  and  defendant  met 
to  contest.  Story,  Eq.  Plead.  402 ;  4  Bouvier,  Inst, 
n.  4117. 

In  Contracts.  An  agreement;  a  cove- 
nant.    Cowel. 

Often  used  in  the  maxim  conventio  vincit  legem 
(the  express  agreement  of  the  parties  supersedes 
the  law).  Story,  Ag.  ^  368.  But  this  maxim  does 
not  apply,  it  is  said,  to  prevent  the  application  of 
the  general  rule  of  law.  Broom,  Max.  308.  See 
Maxisis. 

CONVENTION.  In  Civil  Law.  A 
general  term  which  comprehends  all  kinds 
of  contracts,  treaties,  pacts,  or  agreements. 
The  consent  of  two  or  more  persons  to  form 
with  each  other  an  engagement,  or  to  dissolve 
or  change  one  which  they  had  previously 
formed.  Domat,  Lois  Civ.  1. 1,  t.  1,  s.  1 ;  Dig. 
lib.  2,  t.  14,  1.  1  ;  lib.  1,  t.  1,  1.  1,  4  and  5 ; 
1  Bouvier,  Inst.  n.  100. 

In  Legislation.  This  term  is  applied  to 
a  meeting  of  the  delegates  elected  by  the 
people  for  other  purposes  than  usual  legis- 
lation. It  is  mostly  used  to  denote  an  assem- 
bly to  make  or  amend  the  constitution  of  a 
state ;  but  it  sometimes  indicates  an  assembly 
of  the  delegates  of  the  people  to  nominate 
officers  to  be  supported  at  an  election. 

CONVENTIONAL.  Arising  from,  and 
dependent  upon,  the  act  of  the  parties,  as  dis- 
tinguished from  legal,  which  is  something 
arising  from  act  of  law.  2  Blackstone,  Comm. 
120. 

CONVENTUS  (Lat.  convenire).  An  as- 
sembly. Conventus  magnatwm  vel  procerum. 
An  assemblage  of  the  chief  men  or  nobility ; 
a  name  of  the  English  parliament.  1  Shars- 
wood,  Blackst.  Comm.  148. 

In  Civil  Law.  A  contract  made  between 
two  or  more  parties. 

A  multitude  of  men,  of  all  classes,  gathered 
together. 

A  standing  in  a  place  to  attract  a  crowd. 
A  collection  of  the  people  by  the  magistrate 
to  give  judgment.     Cfalvinus,  Lex. 

CONVENTUS  JURIDICUS.  A  Ro- 
man provincial  court  for  the  determination 
of  civil  causes. 

CONVERSANT.     One   who   is   in   the 
habit  of  being  in  a  particular  place  is  said 
to  be  conversant  there.     Barnes,  162. 
Acquainted;  familiar.  , 

CONVERSION  (Lat.  core,  with,  together, 
vertere,  to  turn ;  conversio,  a  turning  to,  with, 
together). 


In  Equity.  The  exchange  of  one  species 
of  property  for  another,  which  takes  place 
under  some  circumstances  in  the  considera- 
tion of  the  law,  although  no  such  change  has 
actually  taken  place. 

Land  is  held  to  be  converted  into  money, 
in  equity,  when  the  owner  has  contracted 
to  sell;  and  if  he  die  before  making  a  con- 
veyance, his  executors  will  be  entitled  to  the 
money,  and  not  bis  heirs.  2  Vern.  Ch.  52 ;  1 
W.  Blackst.  129. 

Money  may  be  held  to  be  converted  into 
land  under  various  circumstances:  as  where, 
for  example,  a  man  dies  before  a  conveyance 
is  made  to  him  of  land  which  he  has  bought. 
1  P.  Will.  Ch.  176;  10  Pet.  563;  Bouvier, 
Inst.  Index. 

At  Law.  An  unauthorized  assumption 
and  exercise  of  the  right  of  ownership  over 
goods  or  personal  chattels  belonging  to  an- 
other, to  the  alteration  of  their  condition  or 
the  exclusion  of  the  owner's  rights.  44  Me. 
197  ;  36  N.  H.  311. 

A  constructive  conversion  takes  place  when 
a  person  does  such  acts  in  reference  to  the 
goods  or  personal  chattels  of  another  as 
amount,  in  view  of  the  law,  to  appropriation 
of  the  property  to  himself. 

A  direct  conversion  takes  place  when  a  per- 
son actually  appropriates  the  property  of  an- 
other to  his  own  beneficial  use  and  enjoyment, 
or  to  that  of  a  third  person,  or  destroys  it,  or 
alters  its  nature. 

2.  Every  such  unauthorized  taking  of  per- 
sonal property,  2  J.  J.  Marsh.  Ky.  84;  2 
Penn.  416  ;  1  Bail.  So.  C.  546;  1  Nott  &  M'C. 
So.  C.  592;  10  Johns.  N.  Y.  172;  5  Cow.  N. 
Y.  323 ;  6  Hill,  N.  Y.  425  ;  13  N.  H.  494,  and 
all  intermeddling  with  it  beyond  the  extent  of 
authority  conferred,  in  case  a  limited  author- 
ity over  it  has  been  given,  1  Mete.  Mass.  555 ; 
14  Vt.  367 ;  1  Ga.  381,  with  intent  so  to  ap- 
ply or  dispose  of  it  as  to  alter  its  condition  or 
interfere  with  the  owner's  dominion,  4  Pick. 
Mass.  249  ;  18  id.  227  ;  8  Mees.  &  W.  Exch. 
540;  1  N.  W.  Chipm.  Vt.  241,  is  a  conversion, 
including  a  taking  by  those  claiming  without 
right  to  be  assignees  in  bankruptcy,  3  Brod. 
&  B.  2  ;  using  a  thing  without  license  of  the 
owner,  8  Vt.  281;  6  Hill,  N.  Y.  425 ;  5  111. 
495;  44  Me.  497;  11  Rich.  So.  C.  £67;  5 
Sneed,  Tenn.  261 ;  24  Mo.  86 ;  or  in  excess  of 
the  license,  16  Vt.  138  ;  5  Mass.  104 ;  4  E.  D. 
Smith,  N.  Y.  397;  5  Du.  N.  Y.  40;  5  Jones, 
No.  C.  ir2;  misuse  or  detention  by  a  finder  or 
other  bailee,  2  Penn.  416;  5  Mass.  104;  3 
Pick.  Mass.  492 ;  2  B.  Monr.  Ky.  339 ;  10  N. 
H.  199 ;  1 8  Me.  382 ;  8  Leigh,  Va.  565  ;  3  Ark. 
127;  1  Humphr.  Tenn.  199;  4  E.  D.  Smith, 
N.  Y.  397;  31  Ala.  n.  s.  26;  see  12  Gratt.  Va. 
153 ;  delivery  by  a  bailee  in  violation  of  orders, 
16  Ala.  466 ;  non-delivery  by  a  wharfinger, 
carrier,  or  other  bailee,  4  Ala.  46 ;  2  Johns. 
Cas.  N.  Y.  411;  1  Rice,  So.  C.  204;  17  Pick. 
Mass.  1 ;  see  28  Barb.  N.  Y.  515 ;  a  vrrongfiil 
sale  by  a  bailee,  under  some  circumstances,  4 
Taunt.  799 ;  8  id.  237;  10  Mees.  &  W.  Exch. 
576  ;  11  id.  363 ;  6  Wend.  N.  Y.  603 ;  16  Johns. 
N.  Y.  74;  11  Ala.  n.  s.  233 ;  14  Vt.  867 ;  1 
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Dev.  No.  C.  306;  30  N.  H.  164;  a  failure  to 
sell  -when  ordered,  1  Harr.  &  J.  Md.  579 ;  13 
Ala.  N.  s.  460;  improper  or  informal  seizure 
of  goods  by  an  ofBcer,  2  Vt.  383  ;  18  id.  590; 

5  Cow.  N.  Y.  323;  3  Mo.  207 ;  5  Yerg.  Tenn. 
313;  1  Ired.  No.  C.  453;  17  Conn.  154;  2 
Blatohf.  0.  C.  552 ;  37  N.  H.  86;  see  24  Me. 
326 ;  informal  sale  by  such  officer,  2  Ala.  570 ; 
14  Pick.  Mass.  356 ;  3  B.  Monr.  457,  or  ap- 

?ropriation  to  himself,  2  Penn.  416 ;  3  N.  H. 
44,  as  against  such  officer  in  the  last  three 
cases;  the  adulteration  of  liquors  as  to  the 
whole  quantity  affected,  1  Strange,  586  ;  3  Ad. 

6  E.  306;  14  Mass.  500;  8  Pick.  Mass.  551 ; 
but  not  including  a  mere  trespass  with  no  fur- 
ther intent,  8  Mees.  &  W.  540;  18  Pick.  Mass. 
227,  nor  an  accidental  loss  by  mere  omission 
of  a  carrier,  2  Greenleaf,  Ev.  §  643 ;  5  Burr. 
2825  ;  1  Ventr.  223 ;  2  Salk.  655 ;  1  Pick.  Mass. 
50;  6  Hill,  N.  Y.  586;  see  17  Pick.  Mass.  1 ; 
nor  more  non-feasance.  2  Bos.  &  P.  438 ;  6 
Johns.  N.  Y.  9;  12  id.  300;  19  Vt.  551;  30 
id.  436.     A  manual  taking  is  not  necessary. 

3>  The  intention  required  is  simply  an  in- 
tent to  use  or  dispose  of  the  goods,  and  the 
knowledge  or  ignorance  of  the  defendant  as  to 
their  ownership  has  no  influence  in  deciding 
the  question  of  conversion.  3  Ired.  No.  C.  29 ; 
4Den.  N.Y.  180 ;  30  Vt.  307 ;  11  Cush.Mass. 
11;  17  111.413;  33  N.  H.  151. 

A  license  may  be  presumed  where  the  tak- 
ing was  under  a  necessity,  in  some  cases,  2 
Bulstr.  280;  6  Bsp.  81;  or,  it  is  said,  to  do  a 
work  of  charity,  2  Greenleaf,  Ev.  ^  643,  or  a 
kindness  to  the  owner,  4  Esp.  195;  11  Mo. 
219 ;  8  Mote.  Mass.  578 ;  without  intent,  in  the 
last  two  cases,  to  injure  or  convert  it.  8  Mete. 
Mass.  578.  For  what  constitutes  a  conver- 
sion as  between  joint  owners,  see  2  Dev.  &  B. 
No.  C.  252;  3  id.  175;  1  Hayw.  No.  C.  255; 
6  Hill,  N.  Y.  461;  21  Wend.  N.  Y.  72;  2 
Murph.  So.  C.  65  ;  4  Vt.  164;  16  id.  382;  1 
Dutch.  N.  J.  173;  and  as  to  a  joint  conver- 
sion by  two  or  more,  see  2  N.  H.  546 ;  15  Conn. 
384;  2  Rich.  So.  C.  507;  3  E.  D.  Smith,  N. 
Y.  555 ;  40  Me.  574. 

An  original  unlawful  taking  is  in  general 
conclusive  evidence  of  a  conversion,  1  M'Cord, 
So.  C.  213 ;  15  Johns.  N.  Y.  431 ;  8  Pick.  Mass. 
543 ;  10  Mete.  Mass.  442 ;  13  N.  H.  494 ;  17  Conn. 
154;  29  Penn.  St.  154;  as  is  the  existence  of  a 
state  of  th  ings  which  constitutes  an  actual  con- 
version, 3  Wend.  N.  Y.  406 ;  6  id.  603 ;  7  Halst. 
N.  J.  244 ;  1  Leigh,  Va.  86 ;  12  Me.  243 ;  3  Mo. 
382 ;  14  Vt.  367 ;  without  showing  a  demand  and 
refusal ;  but  where  the  original  taking  was 
lawful  and  the  detention  only  is  illegal,  a  de- 
mand and  refusal  to  deliver  must  be  shown, 

1  Chitty,  PI.  179;  3  Bouvier,  Inst.  n.  3522; 
Mete.  Yelv.  174,  n. ;  2  East,  405  ;  6  id.  540 ;  5 
Barnew.  &  C.  146;  2  J.  J  Marsh.  Ky  84;  16 
Conn.  71;  19  Mo.  467;  2  Cal.  571;  but  this 
evidence  is  open  to  explanation  and  rebuttal, 

2  Wms.  Saund.  47  e;  5  Barnew.  &  Aid.  847; 
16  Conn.  71 ;  6  Serg.  &  R.  Penn.  300 ;  8  Mete. 
Mass.  548  ;  1  Cow.  N.  Y.  322;  28  Barb.  N.  Y. 
75;  8  Md.  148;  even  though  absolute.  2 
Crompt.  M.  &  R.  Exch.  495. 

4.  The  refusal,  to  constitute  such  evidence, 


must  be  unconditional,  and  not  a  reasonable 
excuse,  4  Esp.  156 ;  7  Carr.  &  P.  285 ;  3  Ad. 
&  E.  106 ;  5  N.  H.  225  ;  8  Vt.  433 ;  9  Ala.  383 ; 
16  Conn.  76 ;  1  Rich.  So.  C.  65  ;  24  Barb.  N. 
Y.  528 ;  or  accompanied  by  a  condition  which 
the  party  has  no  right  to  impose,  6  Q.  B.  443 ; 
2  Dev.  No.  C.  130 ;  if  made  by  an  agent,  must 
be  within  the  scope  of  his  authority,  to  bind 
the  principal,  2  Salk.  441  ;  6  Jur.  507 ;  5  Hill, 
N.  Y._455;  1  E.  D.  Smith,  N.  Y.  522;  but  is 
not  evidence  of  conversion  where  accompanied 
by  a  condition  which  the  party  has  a  right  to 
impose.  2  BIngh.  No.  C.  448  ;  G  Q.  B.  443 ;  5 
Barnew.  &  Aid.  247  :  4  Taunt.  198;  7  Johns. 
N.  Y.  302;  2  Dev.  No.  C.  130;  2  Mas.  C.  C. 
77.  It  may  be  made  at  ary  time  prior  to 
bringing  suit,  2  Greenleaf,  Ev.  ?  644;  2  H. 
Blaokst.  135 ;  11  Mees.  &  W.  Exch.  366  ;  6 
Johns.  N.  Y.  44  ;  if  before  lie  has  parted  with 
his  possession.  11  Vt.  351.  It  may  be  in- 
ferred from  non-compliance  with  a  proper 
demand.  7  Carr.  &  P.  339 ;  2  Johns.  Cas. 
N.  Y.  411.  The  demand  must  be  a  proper 
one,  2  N.  H.  546 ;  1  Johns.  Cas.  N.  Y.  4li0  ; 
2  Const.  So.  C.  239;  9  Ala.  744;  made  ly 
the  proper  person,  see  2  Brod.  &.  B.  447 : 
2  Mas.  C.  C.  77  ;  12  Me.  328 ;  and  of  the  pro- 
per person  or  persons.  See  13  East,  197  ;  3  Q. 
B.  699  ;  2  N.  H.  546  ;  1  E.  D.  Smith,  N.  Y.  522. 

CONVEYANCE.  The  transfer  of  the 
title  of  land  from  one  person  or  class  of  per- 
sons to  another. 

The  instrument  for  effecting  such  transfer. 

When  there  is  no  express  agreement  to  the 
contrary,  the  expense  of  the  conveyance  falls 
upon  the  purchaser,  2  Ves.  Ch.  155,  note; 
whomust  prepare  and  tender  the  conveyance. 
But  see,  contra,  2  Rand.  Va.  20.  The  ex- 
pense of  the  execution  of  the  conveyance  is, 
on  the  contrary,  always  borne  by  the  vendor. 
Sugden,  Vend.  296.  Contra,  2  Rand.  Va. 
20;  2  McLean,  C.  C.  495.  See  3  Mass.  487  ; 
5  id.  472  ;  Eunomus,  Dial.  2.  |  12. 

The  lijrms  of  conveyance  have  varied 
widely  from  each  other  at  different  periods  in 
the  history  of  the  law,  and  in  the  various 
states  of  the  Dnited  States.  For  a  fuller  ac- 
count of  this  subject,  see  Sugden,  Vendors; 
Geldart ;  Preston ;  Thornton  on  Conveyancing ; 
Washburn  on  Real  Property  ;  Bouvier,  Insti- 
tutes, Index, 

CONVEYANOE  OF  VESSELS.    Tke 

transfer  of  the  title  to  vessels. 

The  act  of  congress  approved  the  29th  July, 
1850,  entitled  an  act  to  provide  for  recording  the 
conveyances  of  vessels,  and  for  other  purposes,  en- 
acts that  no  bill  of  sale,  mortgage,  hypotliccation, 
or  conveyance  of  any  vessel,  or  part  of  any  vessel, 
of  the  United  States,  shall  be  valid  agaiust  any 
person  other  than  the  grantor  or  mortgagor,  his 
heirs  and  devisees,  and  persons  having  actual 
notice  thereof,  unless  such  bill  of  sale,  mortgage, 
hypothecation,  or  conveyance  he  recorded  in  the 
oflfice  of  the  collector  of  the  customs  where  such 
vessel  is  registered  or  enrolled.  Provided,  that  the 
lien  by  bottomry  on  any  vessel  created,  during  her 
voyage,  by  a  loan  of  money  or  materials  necessary 
to  repair  or  enable  such  vessel  to  prosecute  a  voy- 
age, shall  not  lose  its  priority  or  be  in  any  way 
affected  by  the  provisions  of  the  act. 
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The  second  section  enacta  that  the  collectors  of 
the  customs  shall  record  all  such  bills  of  sale,  mort- 
gages, hypothecations,  or  conveyances^  and  also  all 
certificates  for  discharging  and  cancelling  any  such 
conveyances,  in  a  book  or  books  to  be  kept  for  that 
purpose,  in  the  order  of  their  reception, — noting 
in  said  book  or  books,  and  also  on  the  bill  of  sale, 
mortgage,  hypothecation,  or  conveyance,  the  time 
when  the  same  was  received  j  and  shall  certify  on 
the  bill  of  sale,  mortgage,  hypothecation,  or  con- 
veyance, or  certificate  of  discharge  or  cancellation, 
the  number  of  the  book  and  page  where  recorded ; 
and  shall  receive,  for  so  recording  such  instrument  of 
conveyance  or  certificate  of  discharge,  fifty  cents. 

The  third  section  enacts  that  the  collectors  of  the 
customs  shall  keep  an  index  of  such  records,  insert- 
ing alphabetically  the  names  of  the  vendor  or  mort- 
gagor, and  of  the  vendee  or  mortgagee;  and  shall 
permit  said  index  and  books  of  records  to  be  in- 
spected during' office-hours,  under  such  reasonable 
regulations  as  they  may  establish ;  and  shall,  when 
required,  furnish  to  any  person  a  certificate  setting 
forth  the  names  of  the  owners  of  any  vessel  regis- 
tered or  enrolled,  the  parts  or  proportions  owned 
by  each,  if  inserted  in  the  register  or  enrolment, 
and  also  the  material  facts  of  any  existing  bill  of 
sale,  mortgage,  hypothecation,  or  other  incumbrance 
upon  such  vessel  recorded  since  the  issuing  of  the 
last  register  or  enrolment, — viz.,  the  date,  amount 
of  such  incumbrance,  and  from  and  to  whom  or  in 
whose  favor  made.  The  collector  shall  receive  for 
each  such  certificate  one  dollar. 

ThQ/uurth  section  provides  that  the  collectors  of 
the  customs  shall  furnish  certified  copies  of  such 
records,  on  the  receipt  of  fifty  cents  for  each  bill  of 
sale,  mortgage,  or  other  conveyance. 

Thejifth  section  provides  that  the  owner  or  agent 
of  the  owner  of  any  vessel  of  the  United  States,  ap- 
plying to  a  collector  of  the  customs  for  a  register  or 
enrolment  of  a  vessel,  shall,  in  addition  to  the  oath 
now  prescribed  by  law,  set  forth,  in  the  oath  of  own- 
ership, the  part  or  proportion  of  such  vessel  belong- 
ing to  each  owner,  and  the  same  shall  be  inserted 
in  the  register  of  enrolment;  and  that  all  bills  of 
sale  of  vessels  registered  or  enrolled  shall  set  forth 
the  part  of  the  vessel  owned  by  each  person  selling, 
and  the  part  conveyed  to  each  person  purchasing. 
CONVEYANCER.  One  who  makes  it 
his  business  to  draw  deeds  of  conveyance  of 
lands  for  others.  1  Bouvier,  Inst.  n.  2422. 
They  frequently  act  as  brokers  for  the  sale  of 
estates  and  obtaining  loans  on  mortgage. 

CONVEYANCING.  A  term  including 
both  the  science  and  act  of  transferring  titles 
to  real  estate  from  one  man  to  another. 

It  includes  the  examination  of  the  title  of  the 
alienor,  and  also  the  preparation  of  the  instruments 
of  transfer.  It  is,  in  England  and  Scotland,  and, 
to  a  greatly  inferior  extent,  in  the  United  States,  a 
highly  artificial  system  of  law,  with  a  distinct  class 
of  practitioners.  A  profound  and  elaborate  treatise 
on  the  English  law  of  conveyancing  is  Mr.  Preston's. 
Geldart  and  Thornton's  works  are  important  works ; 
and  an  interesting  and  useful  summation  of  the 
American  law  is  given  in  Washburn  on  Real  Pro- 
perty. 

CONVICIUM.  In  Civil  Law.  The 
name  of  a  species  of  slander  or  injury  uttered 
in  public,  and  which  charged  some  one  with 
some  act  contra  bonos  mores.  Vicat ;  Bacon, 
Abr.  Slander. 

CONVICT.  One  who  has  been  condemned 
by  a  competent  court.  One  who  has  been 
convicted  of  a  crime  or  misdemeanor. 

To  condemn.  To  find  guilty  of  a  crime  or 
misdemeanor.    4  Blackstone,  Comm.  362. 


CONVICTION  (Lat.  convictio;  from  eon, 
with,  vincere,  to  bind).  In  Practice.  That 
legal  proceeding  of  record  which  ascertains 
the  guilt  of  the  party  and  upon  which  the 
sentence  or  judgment  is  founded. 

Finding  a  person  guilty  by  verdict  of  a 
jury.     1  Bishop,  Crim.  Law,  ^223. 

A  record  of  the  summary  proceedings  upon 
any  penal  statute  before  one  or  more  justices 
of  the  peace  or  other  persons  duly  authorized, 
in  a  case  where  the  ofiender  has  been  conr 
victed  and  sentenced.     Holthouse,  Diet. 

The  first  of  the  definitions  here  given  undoubt- 
edly represents  the  accurate  meaning  of  the  term, 
and  includes  an  ascertainment  of  the  guilt  of  the 
party  by  an  auihorized  magistrate  in  a  summary 
way,  or  by  confession  of  the  party  himself,  as  well 
as  by  verdict  of  a  jury.  The  word  is  also  used  in 
each  of  tho  other  senses  given.  It  is  said  to  be 
sometimes  used  to  denote  final  judgment.  Dwarris, 
Stat.  2d  ed.  683. 

Summary  eonvielion  is  one  which  takes 
place  before  an  authorized  magistrate  with- 
out the  intervention  of  a  jury. 

3.  Conviction  must  precede  judgment  or 
sentence,  1  Caines,  N.  Y.  72;  34  Me.  594;  16 
Ark,  601;  but  is  not  necessarily  or  always 
followed  by  it.  1  Den.  Cr.  Cas.  568;  14 
Pick.  Mass.  88 ;  17  id.  296 ;  8  Wend.  N.  Y. 
204 ;  3  Park.  Crim.  N.  Y.  567 ;  Dudl.  Ga. 
188  ;  4  111.  76.  Generally,  when  several  are 
charged  in  the  same  indictment,  a  part  may 
be  convicted  and  the  others  acquitted.  2 
Den.  Cr.  Cas.  86 ;  4  Hawks,  No.  C.  356 ;  8 
Blackf.  Ind.  205 ;  see  2  Va.  Cas.  227 ;  3 
Yerg.  Tenn.  428;  3  Humphr.  Tenn.  289:  but 
not  where  a  joint  offence  is  charged.  14  Ohio, 
386  ;  6  Ired.  No.  C.  340.  A  person  cannot 
be  convicted  of  part  of  an  offence  charged  in 
an  indictment,  except  by  statute.  7  Mass. 
250  ;  2  Pick.  Mass.  506 ;  19  id.  479 ;  7  Mo.  , 
177  ;  1  Murph.  No.  C.  134 ;  13  Ark.  712. 
See  16  Ala,  495 ;  5  111,  197 ;  3  Hill,  So,  C,  92; 
9  Ired.  No.  C,  454;  14  Ga,  55,  A  conviction 
prevents  a  second  prosecution  for  the  same 
offence,  1  McLean,  C,  C,  429;  7  Conn,  414; 
14  Ohio,  295  ;  2  Yerg.  Tenn.  24;  28  Penn. 
St.  13.  See  2  Gratt.  Va.  558.  As  to  the 
rule  where  the  indictment  under  which  the 
indictment  is  procured  is  defective  and  liable 
to  be  set  aside,  see  1  Bishop,  Crim.  Law,  hi 
663,  664 ;  4  Coke,  44  a;  Appeal. 

3.  Conviction  of  certain  crimes  when  ac- 
companied by  judgment  disqualifies  the  per- 
son convicted  as  a  witness.  18  Miss.  192. 
And  see  11  Mete.  Mass.  302. 

Summary  convictions,  being  obtained  by 
proceedings  in  derogation  of  the  common 
law,  must  be  obtained  strictly  in  pursuance 
of  the  provisions  of  the  statute,  1  Burr.  613 ; 
and  the  record  must  show  fully  that  all  pro- 
per steps  have  been  taken,  R.  M.  Charlt.  Ga. 
235  ;  1  Coxe,  N.  J.  392  ;  1  Ashm.  Penn.  410  ; 
2  Bay,  So,  C.  105  ;  19  Johns.  N.  Y,  39,  41 ; 
14  Mass,  224 ;  10  Mete.  Mass,  222  ;-3  Me,  51 ; 
4  Zabr,  N,  J,  142;  and  especially  that  the 
court  had  jurisdiction,  2  Tyl,  Vt.  167 ;  4 
Johns,  N,  Y.  292 ;  14  id.  371 ;  7  Barb.  N.  Y. 
462;  3  Yeates,  Penn.  475. 
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Consult  Arnold ;  Paley  on  Convictions ; 
Russell ;  Bishop  on  Criminal  Law;  Green- 
leaf;  Phillipps  on  Evidence. 

CONVOCATION     (Lat.    con,   together, 

vooo,  to  uall). 

In  Ecclesiastical  Law.  The  general 
assembly  of  the  clergy  to  consult  upon  eccle- 
eiastioal  matters. 

The  clergy  were  always  summoned  at  the  com- 
mencement of  each  parliament.  They  themselves 
constituted  a  parliament,  with  a  higher  and  lower 
house  of  convocation :  the  higher  including  the 
bishops  and  archbishops;  the  lower,  the  rest  of  the 
clergy.  It  is  still  summoned  before  each  parliament 
pro/onnd,  preserving  the  ancient  custom,  but  ad- 
journs without  transacting  any  business.  2  Ste- 
phen, Comm.  642  ;  2  Burns,  Ecol.  Law,  13  et  eeq. 

CONVOY.  A  naval  force,  under  the  com- 
mand of  an  officer  appointed  by  government, 
for  the  protection  of  merchant-ships  and 
others,  during  the  whole  voyage,  or  such  part 
of  it  as  is  known  to  require  such  protection. 
Marshall,  Ins.  b.  1,  c.  9,  s.  5  ;  Park,  Ins.  388. 
Warranties  are  sometimes  inserted  in  policies  of 
insurance  that  the  ship  shall  sail  with  convoy.  To 
comply  with  this  warranty,  five  things  are  essential : 
first,  the  ship  must  sail  with  the  regular  convoy 
appointed  by  the  government ;  secondly,  she  must 
sail  from  the  place  of  rendezvous  appointed  by  the 
government ;  thirdly,  the  convoy  must  be  for  the 
voyage ;  fourthly,  the  ship  insured  must  have  sail- 
ing-instructions ;  fifthly,  she  must  depart  and  con- 
tinue with  the  convoy  till  the  end  of  the  voyage, 
unless  separated  from  it  by  necessity.  Marsh.  Ins. 
bi  1,  u.  9,  s.  5. 

COOBLIGOR.  Contracts.  One  who  is 
bound  together  with  one  or  more  others  to 
fulfil  an  obligation.  As  to  suing  coobligors, 
see  Parties  ;  Joinder. 

COOL  BLOOD.  Tranquillity,  or  calm- 
ness. The  condition  of  one  who  has  the  calm 
and  undisturbed  use  of  his  reason.  In  cases 
of  homicide,  it  frequently  becomes  necessary 
to  ascertain  whether  the  act  of  the  person 
killing  was  done  in  cool  blood  or  not,  in  order 
to  ascertain  the  degree  of  his  guilt.  Bacon, 
Ahr.  Murder  fB);  Kel.  56;  Sid.  177;  Lev. 
180. 

COOLING-TIME.  In  Criminal  Law. 
Time  for  passion  to  subside  and  reason  to  in- 
terpose. Cooling-time  destroys  the  effect  of 
provocation,  leaving  homicide  murder  the 
same  as  if  no  provocation  had  been  given.  1 
Russell,  Crimes,  525  ;  Wharton,  Law  of  Hom. 
179;  3  Gratt.  Va.  594. 

COPARCENARY,  ESTATES  IN. 
Estates  of  which  two  or  more  persons  form 
one  heir.     1  Washburn,  Real  Prop.  414. 

The  title  to  such  an  estate  is  always  by 
descent.  The  shares  of  the  tenants  need  not 
be  equal.  The  estate  is  rare  in  America, 
but  sometimes  exists.  3  Ind.  360 ;  4  Gratt. 
Va.  16;  17  Mo.  13;  3  Md.  190.  See  Wat- 
kins,  Conv.  Coventry  ed.  145. 

COPARCENERS.  Persons  to  whom  an 
estate  of  inheritance  descends  jointly,  and 
by  whom  it  is  held  as  an  entire  estate.  2 
Blackstone,  Comm.  187. 

In  the  old  English  and  the  American  sense  the 


term  includes  males  as  well  as  females,  bat  in  the 
modern  English  use  is  limited  to  females.  4  Kent, 
Comm.  402;  2  Bouvier,  Inst.  ii.  1781. 

COPARTNER.  One  who  is  a  partner 
with  one  or  more  other  persons ;  a  member 
of  a  partnership. 

COPARTNERSHIP.     A  partnership. 

COPULATIVE  TERM.  One  which  is 
placed  between  two  or  more  others  to  join 
them  together. 

COPY.  A  true  transcript  of  an  original 
writing. 

Exemplifications  are  copies  verified  by  the 
great  seal  or  by  the  seal  of  a  court.  1  Gilbert, 
Ev.  19. 

Examined  copies  are  those  which  have  been 
compared  with  the  original  or  with  an  official 
record  thereof. 

Office  copies  are  those  made  by  officers  in- 
trusted with  the  originals  and  authorized  for 
that  purpose. 

The  papers  need  not  be  exchanged  and 
read  alternately.  2  Taunt.  470;  1  Stark. 
183;  4  Campb.  372:  1  Carr.  &  P.  578.  An 
examined  copy  of  the  books  of  an  unincor- 
porated bank  is  not  per  se  evidence.  12  Serg. 
&  R.  Penn.  256;  13  id.  135,  334;  2  Nott  & 
M'C.  So.  C.  299  ;  1  Greenleaf,  Ev.  §  508. 

Copies  cannot  be  given  in  evidence,  unless 
proof  is  made  that  the  originals  from  which 
they  are  taken  are  lost  or  in  the  power  of 
the  opposite  party,  and,  in  the  latter  case, 
that  notice  has  been  given  him  to  produce 
the  original.  1  Greenleaf,  Ev.  ^  508 ;  3 
Bouvier,  Inst.  n.  3055. 

COPYHOLD.  Atenureby  copy  of  court- 
roll.  Any  species  of  holding  by  particular 
custom  of  the  manor.     The  estate  so  held. 

A  copyhold  estate  was  originally  an  estate  at  the 
will  of  the  lord,  agreeably  to  certain  customs  evi- 
denced by  entries  on  the  roll  of  the  courts  baron. 
Coiie,  Litt.  58  a;  2  Sharswood,  Blackst.  Comm. 
95.  It  is  a  villenage  tenure  deprived  of  its  servile 
incidents.  The  doctrine  of  copyhold  is  of  no  ap- 
plication in  the  United  States.  "Williams,  Real 
Prop.  257,  258,  Kawle's  note ;  1  Washburn,  Ileal 
Prop.  26. 

COPYHOLDER.  A  tenant  by  copyhold 
tenure  (by  copy  of  court-roll).  2  Blackstone, 
Comm.  95. 

COPYRIGHT.  The  exclusive  privilege, 
secured  according  to  certain  legal  forms,  of 
printing,  publishing,  and  vending  copies  of 
writings  ot  drawings. 

The  intellectual  productions  to  which  the  law 
extends  protection  are  of  three  classes.  First, 
writings  or  drawings  capable  of  being  multiplied 
by  the  arts  of  printing  or  engraving.  Second,  de- 
signs of  form  or  configuration  capable  of  being  re- 
produced upon  the  surface  or  in  the  shape  of  bodies. 
Third,  inventions  in  what  are  called  the  useful  arts. 
To  the  first  class  belong  books,  maps,  charts,  music, 
prints,  and  engravings;  to  the  second  class  belong 
statuary,  bas-reliefs,  designs  for  ornamenting  any 
surface,  and  configurations  of  bodies;  the  third 
class  comprehends  machinery,  tools,  manufactures, 
compositions  of  matter,  and  processes  or  methods 
in  the  arts.  According  to  the  practice  of  legisla- 
tion in  Etagland  and  America,  the  term  copyright  is 
confined  to  the  exclusive  right  secured  to  the  author 
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or  proprietor  of  a  writing  or  drawing,  which  may 
be  multiplied  by  the  arts  of  printing  in  any  of  its 
branches.  Property  in  the  other  classes  of  intel- 
lectual objects  is  usually  secured  by  letters-patent, 
and  the  interest  is  called  ajjatent-righl.  But  the 
distinction  is  arbitrary  and  conventional. 

The  foundation  of  all  rights  of  this  description 
is  the  natural  dominion  whit-h  every  one  has  over 
his  own  ideas,  the  enjoyment  of  which,  although 
they  are  embodied  in  visible  forms  or  characters, 
he  may,  if  he  chooses,  confine  to  himself  or  impart 
to  others.  But,  as  it  would  be  impracticable  in 
civil  society  to  prevent  others  from  copying  such 
characters  or  forms  without  the  intervention  of 
positive  law,  and  as  such  intervention  is  highly  ex- 
pedient, because  it  tends  to  the  increase  of  human 
culture,  knowledge,  and  convenience,  it  has  been 
the  practice  of  all  civilized  nations  in  modern  times 
to  secure  and  regulate  the  otherwise  insecure  and 
imperfect  right  which,  according  to  the  principles 
of  natural  justice,  belongs  to  the  author  of  new 
ideas. 

This  has  been  done  by  securing  an  exclusive  right 
of  multiplying  copies  for  a  limited  period,  as  far  as 
the  municipal  law  of  the  particular  country  extends. 
But,  inasmuch  as  the  original  right,  founded  in  the 
principles  of  natural  justice,  is  of  an  imperfect  cha- 
racter, aud  requires,  in  order  to  be  valuable,  the 
intervention  of  municipal  law,  the  law  of  nations 
has  not  taken  notice  of  it  as  it  has  of  some  other 
rights  of  property  J  and  therefore  all  copyright  is 
the  result  of  some  municipal  regulation,  and  exists 
only  in  the  limits  of  the  country  by  whose  legisla- 
tion it  is  established.  The  international  copyright 
which  is  established  in  consequence  of  a  conven- 
tion between  any  two  countries  is  not  an  exception 
to  this  principle,-  because  the  municipal  authority 
of  each  nation  making  such  convention  either 
speaks  directly  to  its  own  subjects  through  the 
treaty  itself,  or  is  exerted  in  its  own  limits  by  some 
enactment  made  in  pursuance  of  the  international 
engagement. 

It  was  formerly  doubtful  in  England  whether 
copyright,  as  applied  to  books,  existed  at  common 
law,  and  whether  the  first  statute  (-8  Anne,  c.  19) 
which  undertook  to  regulate  this  species  of  incor- 
poreal property  had  taken  away  the  perpetuity 
which  must  have  existed  at  common  law  if  that 
law  recognized  any  right  whatever. 

The  better  opinion  seems  to  be  that  the  common 
law  of  England,  before  the  statute  of  Anne,  was 
supposed  to  admit  the  exclusive  right  of  an  author 
to  multiply  copies  of  his  work  by  printing,  and 
also  his  capacity  to  assign  that  right;  for  injunc- 
tions were  granted  in  equity  to  protect  it.  See,  on 
this  subject,  4  Burr.  2303,  2408;  2  Brown,  Pari. 
Cas.  145;  1  W.  Blaokst.  301;  3  Swanst.  Ch.  873;  2 
Ed.  Ch.  327 ;  4  Hou.  L.  815  ;  4  Exch.  145.  But  it 
has  long  been  settled  that,  whatever  the  common- 
law  right  may  have  been  before  the  statute,  it  was 
taken  away  by  the  statute,  and  that  copyright 
exists  only  by  force  of  some  statutory  provision. 
Id.  ;  8  Pet.  591;  17  How.  464. 

In  America,  before  the  establishment  of  the  oon- 
stitution  of  the  United  States,  it  is  doubtful  whether 
there  was  any  copyright  at  common  law  in  any  of 
the  states.  8  Pet.  691.  But  some  of  the  states  had 
passed  laws  to  secure  the  rights  of  authors,  and  the 
power  to  do  so  was  one  of  their  original  branches 
of  sovereignty,  afterwards  ceded  to  congress.  By 
art.  1,  sect.  8,  of  the  federal  constitution,  power 
was  given  to  congress  "to  promote  the  progress  of 
science  and  the  useful  arts,  by  securing  for  limited 
times  to  authors  and  inventors  the  exclusive  right 
to  their  respective  writings  a.nd  discoveries."  Under 
this  authority,  an  net  of  May  31,  1790,  secured  a 
copyright  in  maps,  charts,  and  books;  and  an  act 
of  April  29,  1802,  gave  a  similar  protection  to  en- 
gravings. 


These  statutes  were  revised  and  amended  by  thu 
act  of  February  3,  1831,  which  embraces  the  pre- 
sent copyright  law  as  to  "books,  maps,  charts,  mu- 
sical compositions,  prints,  cuts,  and  engravings;" 
and  it  also  extends  protectionTto  manuscripts. 

2.  The  persons  entitled  to  secure  a  copyright. 
Any  person  or  persons  being  a  citizen  or 
citizens  of  the  United  States,  or  resident 
therein,  and  being  the  author  or  authors  of 
any  book,  map,  chart,  or  musical  composition, 
or  who  shall  invent,  design,  etch,  engrave, 
work,  or  cause  to  be  engraved,  etched,  or 
worked  from  his  own  design,  any  print  or 
engraving,  and  the  executors,  administrators, 
or  legal  assigns  of  any  such  person  or  per- 
sons, may  secure  a  copyright  therein  by  com- 
plying with  the  requisitions  of  the  statute. 
The  term  "  citizen"  comprehends  both  native- 
born  and  naturalized  citizens.  A  foreigner 
may  take  a  copyright,  if  resident ;  but  whe- 
ther such  residence  must  be  permanent,  or 
may  be  temporary,  has  not  been  judicially 
determined. 

The  term  for  which  a  copyright  may  be 
obtained  is  the  period  of  twenty-eight  years 
from  the  time  of  recording  the  title ;  and  at 
the  expiration  of  that  period  the  author,  en- 
graver, or  designer,  if  living,  and  his  widow 
and  children,  if  he  be  dead,  may  re-enter  for 
fourteen  years  additional  or  renewed  term. 

3.  The  formalities  requisite  to  the  securing 
of  the  original  term  are — 1.  The  deposit  of  a 
printed  copy  of  the  title  of  the  book,  map, 
chart,  musical  composition,  print,  cut,  or  en- 

§  raving,  in  the  clerk's  office  of  the  United 
tates  district  court  for  the  district  where 
the  author  or  proprietor  resides.  2.  The  re- 
cording of  that  title  by  the  clerk.  3.  The 
deposit  of  a  copy  of  the  book,  etc.  with  the 
same  clerk  within  three  months  of  the  time 
of  publication.  4.  The  printing  of  a  notice 
that  a  copyright  has  been  secured  on  the  title- 
page  of  every  copy,  or  the  page  immediately 
following,  if  it  be  a  book,  or  on  the  face,  if  it 
be_a  map,  chart,  musical  composition,  print, 
cut,  or  engraving,  or  on  the  title  or  frontis- 
piece, if  it  be  a  volume  of  maps,  charts,  music, 
or  engravings,  in  the  following  words : — 

"  Entered  according  to  act  of  congress,  in 
the  year  ,  by  A  B,  in  the  clerk's  office  of 
the  District  Court  of  "  (as  the  case  may 
be).  In  England  the  name  of  the  author  need 
not  appear  on  the  title-page.     7  Term,  620. 

To  obtain  the  renewed  or  additional  term, 
these  requisites  must  be  repeated  within  six 
months  before  the  expiration  of  the  first  term ; 
and  a  notice  must  also  be  printed  within  two 
months  of  the  date  of  the  entry  for  renewal, 
for  the  space  of  four  weeks,  in  one  or  more 
newspapers  printed  in  the  United  States, 
which  notice  must  consist  of  a  copy  of  the 
record  of  the  renewal.  As  to  the  necessity 
for  the  observance  of  these  conditions,  see  8 
Pet.  591 ;  4  Wash.  C.  C.  486 ;  1  Blatchf.  C.  C. 
618;  2  id.  82. 

Prior  to  the  act  of  congress  "  providing  for 
keeping  and  distributing  all  public  docu- 
ments," approved  February  5,  1859,  the  law 
provided  that  one  copy  of  each  book  or  other 
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production  should  be  sent  to  the  librarians 
of  the  Smithsonian  Institute,  and  one  to  the 
librarian  of  the  Congress  Library.  This  pro- 
vision is  now  repealed ;  and  while  in  existence 
it  was  questionable  whether  a  compliance 
with  its  conditions  was  essential  to  a  valid 
copyright.     1  Blatchf.  C.  C.  618. 

4.  The  remedy  fc/r  an  infringement  of  copy- 
right is  threefold.  By  an  action  of  debt  for 
certain  penalties  and  forfeitures  given  by  the 
statute.  By  an  action  on  the  case  at  common 
law  for  damages,  founded  on  the  legal  right 
and  the  injury  caused  by  the  infringement. 
The  action  must  be  case,  and  not  trespass.  2 
Blatchf.  C.  C.  39.  By  a  bill  in  equity  for  an 
injunction  to  restrain  the  further  infringe- 
ment, as  an  incident  to  which  an  account  of 
the  profits  made  by  the  infringer  may  be  or- 
dered by  the  court,  6  Ves.  Ch.  705  ;  8  id.  323 ; 
^id.Ul;  lRuss.&M.Ch.73, 159;  1  Younge 
&  C.  Ch.  197  ;  2  Hare,  Ch.  560;  though  it  can- 
not embrace  penalties.  2  Curt.  C.  C.  200 ;  2 
Blatchf.  C.  C.  39.  The  complainant  in  a  bill 
in  equity  must  show  a  prima  facie  legal  title; 
although  a  strictly  legal  title  is  not  indispen- 
sable to  relief.  It  is  sufficient  if  there  be  clear 
color  of  title  founded  on  long  possession.  6 
Ves.  Ch.  689 ;  8  id.  215 ;  17  id.  422 ;  Jac. 
314,  471 ;  2  Russ.  385 ;  2  Phill.  Ch.  154.  As 
to  the  objections  that  may  be  talcen  by  gene- 
ral demurrer,  see  2  Blatchf.  C.  C.  39.  The  in- 
junction may  go  against  an  entire  worlc  or  a 
part,  2  Russ.  393 ;  3  Stor.  0.  C.  768 ;  17  Yes. 
Oh.  422 ;  3  Mylne  &  C.  Ch.  737  ;  11  Sim.  Ch. 
31 ;  2  Beav.  Rolls,  6  ;  2  Brown,  Ch.  80 ;  though 
the  court  will  not  interfere  where  the  extracts 
are  trifling.  17  Law  Term,  141 ;  2  Swanst. 
428 ;  1  Russ.  &  M.  73  ;  2  id.  247.  Original 
jurisdiction  in  respect  to  all  these  remedies 
is  vested  by  another  statute  (Feb.  15,  1819) 
in  the  circuit  courts  of  the  United  States. 
The  act  of  1831  limits  the  action  for  the 
penalties  and  forfeitures  to  the  period  of  two 
years  after  the  cause  of  action  arose.  The 
remedy  for  an  unauthorized  printing  or  pub- 
lishing of  any  manuscript  is  by  a  special 
action  on  the  case,  or  by  a  bill  in  equity  for 
an  injunction.  Original  jurisdiction  in  these 
cases  is  lilcewise  vested  in  the  circuit  courts 
by  force  of  the  two  acts  of  1819  and  1831. 

5.  Infringement.  The  statute  provides  that 
any  person  who  shall  print,  publish,  or  im- 
port, or  cause  to  be  printed,  published,  or  im- 
ported, any  copy  of  a  book  which  is  under  the 
protection  of  a  copyright,  without  the  consent 
of  the  person  legally  entitled  to  the  copyright 
first  obtained  in  writing,  signed  in  presence 
of  two  or  more  credible  witnesses,  or  who 
shall,  knowing  the  same  to  be  so  printed  or 
imported,  publish,  sell,  or  expose  to  sale,  or 
cause  to  be  published,  sold,  or  exposed  to  sale, 
any  copy  of  such  book,  without  such  consent 
in  writing,  shall  forfeit  every  copy  of  such 
book  to  the  person  legally  at  the  time  entitled 
to  the  copyright,  and  shall  also  forfeit  and  pay 
fifty  cents  for  every  sheet  which  may  be  found 
in  his  possession,  either  printed,  or  printing, 
published,  imported,  or  exposed  to  sale,  con- 
trary to  the  intent  of  the  act,  one  moiety  to 


the  owner  of  the  copyright,  and  one  moiety  to 
the  use  of  the  United  States.  The  act  is  con- 
fined to  the  sheets  ia  the  possession  of  the 
party  who  prints  or  exposes  them  to  sale.  7 
How.  798.  It  has  been  held  to  be  necessary 
to  the  recovery  of  these  statutory  penalties 
and  forfeitures  that  the  whole  of  the  book 
should  be  reprinted.  23  Bost.  Law  Rep.  397. 
6.  But  in  order  to  sustain  an  action  at 
common  law  for  damages,  or  a  bill  in  equity 
for  an  infringement  of  copyright,  an  exact  re- 
printisnot  necessary.  There  may  be  a  piracy. 
1st.  By  reprinting  the  whole  or  part  of  a  book 
verbatim.  The  mere  quantity  of  matter  taken 
from  a  book  is  not  of  itself  a  test  of  piracy. 

3  Mylne  &  C.  Ch.  737.  Extracts  and  quota- 
tions fairly  made,  and  not  furnishing  a  sub- 
stitute for  the  book  itself,  or  operating  to  the 
injury  of  the  author,  are  allowable.  17  Ves.  ■ 
Ch.  422 ;  17  Law  Jour.  142 ;  1  Campb.  94 ; 
Ambl.  Ch.  694 ;  2  Swanst.  Ch.  428  ;  2  Stor.  C 
C.  100  ;  2  Russ.  383  ;  1  Am.  Jur.  212 ;  2  Bcav. 
Rolls,  6  ;  11  Sim.  Ch.  31.  2d.  By  imiiating 
or  copying,  with  colorable  alterations  and  dis- 
guises, assuming  the  appearance  of  a  new 
work.  Where  the  resemblance  does  net 
amount  to  identity  of  parallel  passages,  the 
criterion  is  whether  there  is  such  similitude 
and  conformity  between  the  two  books  that 
the  person  who  wrote  the  one  must  have  need 
the  other  as  a  model,  and  must  have  copied 
or  imitated  it.  The  principal  authorities  ap- 
plicable to  this  class  of  piracies  are,  5  A'es. 
Ch.  24 ;  8  id.  215 ;  12  id.  270 ;  16  id.  269,  4£2 ; 
5  Swanst.  Ch.  672  ;  2  Brown,  Ch.  80  ;  2  Russ. 
385 ;  2  Sim.  &  S.  Ch.  6 ;  3  Ves.  &  B.  Ch.  Ir.  77  ; 

1  Campb.  94  ;  1  East,  361 ;  4  Esp.  169 ;  1  Stor. 
C.C.  11;  3irf.768;  2  Woodb.  &  M.  C.  C.  497 ; 

2  Paine,  C.  C.  393,  which  was  the  case  of  a 
chart.  A  fair  and  bondfde  abridgment  has 
in  some  cases  been  held  to  be  no  infringement 
of  the  copyright.  2  Atk.  Ch.  141 ;  Ambl.  403 ; 
Lofi't,  775;  1  Brown,  Ch.  451;  5  Ves.  Ch. 
709;  2  Am.  Jur.  491;  3  id.  215;  4  id.  456, 
479 ;  39  Leg.  Obs.  346 ;  1  Younge  &  C.  Ch.  298 ; 

4  McLean,  C.C. 506;  1  Stor.C.  C.  19;  2  Story, 
Eq.J939;  2  Kent,  Comm.  382.  A  translation 
has  been  held  not  to  be  a  violation  of  the  copy- 
right of  the  original.     2  Wall.  Jr.  C.  C.  547. 

In  the  case  of  piracy  of  prints,  maps,  charts, 
and  musical  compositions,  the  statute  gives 
penalties  and  forfeitures  for  copying  of  the 
whole,  and  for  copying,  by  varying,  adding 
to,  or  diminishing  the  main  design,  with  in- 
tent to  evade  the  law.  The  acts  of  infringe- 
ment thus  defined  are,  printing  or  importing 
for  sale,  or  causing  to  be  printed  or  imported 
for  sale,  without  the  consent  of  the  proprietor 
of  the  copyright  first  obtained  in  writing,  and 
signed  in  the  presence  of  two  credible  wit- 
nesses, or,  knowing  the  same  to  be  printed 
or  imported  without  such  consent,  exposing 
to  sale,  or  disposing  of  in  any  manner,  with- 
out such  consent.  The  forfeitures  extend  to 
the  plate  or  plates  used,  and  to  every  sheet 
printed,  and  the  penalties  are  one  dollar  for 
every  sheet  found  in  the  possession  of  the  in- 
fringer, printed  or  published  or  exposed  to 
sale  contrary  to  the  intent  of  the  act,  to  be  re- 
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covered  as  in  the  case  of  the  penalties  for  unlaw- 
fully printing,  publishing,  or  selling  a  book. 

T.  The  title  to  a  copyright  is  made  assign- 
able by  that  provision  of  the  statute  ■which 
authorizes  it  to  be  taken  out  by  the  "  legal 
assigns"  of  the  author.  An  assignment  may 
therefore  be  made  before  the  entry  for  copy- 
right ;  but  as  the  statute  makes  a  written  in- 
strument, signed  by  the  author,  etc.,  and  at- 
tested by  two  credible  witnesses,  necessary  to 
a  lawful  authority  in  another  to  print,  pub- 
lish, and  sell,  a  valid  assignment  or  license, 
whether  before  or  after  the  copyright  is  ob- 
tained by  entry,  must  be  so  made.  Whether 
a  general  assignment  of  the  first  term  by  the 
author  will  carry  the  interest  in  the  ai^ditional 
or  renewed  term,  see  2  Brown,  Ch.  80  :  Jac. 
315  ;  2  Woodb.  &  M.  C.  C.  23. 

The  sole  right  of  acting,  performing,  and 
representing  dramaticcompositions,-wh.\oiiha,ve 
been  entered  for  copyright  under  the  act  of 
1831,  by  a  supplemental  act,  passed  August 
18,  1856,  is  now  added  to  the  sole  right  of 
printing  and  publishing,  and  is  vested  in  the 
author  or  proprietor,  his  heirs  or  assigns, 
during  the  whole  period  of  the  copyright. 
This  new  right,  being  made  an  incident  to 
the  copyright,  follows  the  latter  whenever 
the  formalities  for  obtaining  it  have  been  com- 
plied with.  For  an  unlawful  representation, 
the  statute  gives  an  action  of  damages,  to  be 
assessed  at  a  sum  not  less  than  one  hundred 
dollars  for  the  first  and  at  fifty  dollars  for  every 
subsequent  performance,  as  to  the  court  shall 
seem  just.  The  author's  remedy  in  equity  is 
also  saved.  The  statute  does  not  apply  to 
cases  where  the  right  of  representation  has 
been  acquired  before  the  composition  has 
been  made  the  subject  of  copyright.  For  a 
discussion  of  these  acts,  and  of  the  nature 
and  incidents  of  dramatic  literary  property, 
see  9  Am.  Law  Reg.  33,  and  23  Bost.  Law  Rep. 
397.  On  the  general  subject,  see  Curtis  on 
Copyright ;  Renouard,  Droits  d'Auieurs;  2 
Am.  Jur.  248 ;  1  Phil.  Leg.  Int.  66. 

CORAAGIUM.  Measures  of  corn.  An 
unusual  and  extraordinary  tribute,  arising 
only  on  special  occasions.  They  are  thus 
distinguished  from  services.  Mentioned  in 
connection  with  hidage  and  carvage.   Blount. 

CORAM  IPSO  REGE  (Lat.).  Before 
the  king  himself.  Proceedings  in  the  court 
of  king's  bench  are  said  to  be  coram  rege 
ipso.     3  Blackstone,  Comm.  41. 

CORAM  NOBIS.  A  writ  of  error  on  a 
judgment  in  the  king's  bench  is  called  a 
coram  nobis  (before  us).  1  Archbold,  Pract. 
234.     See  Coram  Vobis. 

CORAM  NON  JUDICE.  Acts  done  by 
a  court  which  has  no  jurisdiction  either  over 
the  person,  the  cause,  or  the  process,  are  said 
to  be  coram  nonjudice.  1  Conn.  40.  Such  acts 
have  no  validity.  If  an  act  is  required  to  be 
done  before  a  particular  person,  it  would  not 
be  considered  as  done  before  him  if  he  were 
asleep  or  non  compos  mentis.  5  Harr.  &  J.  Md. 
42 ;  8  Cranch,  9  ;  Paine,  C.  C.  65  ;  1  Preston, 
Cnnv.  266. 


CORAM  VOBIS.  A  writ  of  error  di- 
rected to  the  same  court  which  tried  the 
cause,  to  correct  an  error  in  fact.  3  Md.  325 ; 
3  Stephen,  Comm.  642. 

If  a  judgment  in  the  King's  Bench  be  erroneous 
in  matter  of  fact  only,  and  not  in  point  of  law,  it 
may  be  reversed  in  the  same  court  by  writ  of  error 
coram  nobis  (before  us),  or  q^tm  coram  nobis  reai- 
dant  /  so  called  from  its  being  founded  on  the  re- 
cord and  process,  which  are  stated  in  the  writ  to 
remain  in  the  court  of  the  king  before  the  king 
himself.  But  if  the  error  be  in  the  Judgment  itself^ 
and  not  in  the  process,  a  writ  of  error  does  not  lie 
in  the  same  court  upon  such  judgment.  1  Rolle, 
Abr.  746.  In  the  Common  Pleas,  the  record  and 
proceedings  being  stated  to  remain  before  the 
king's  justices,  the  writ  is  called  a  writ  of  error 
coram  vobis  (before  you),  or  qitee  coram  vobis  reei- 
dant.    3  Chitty,  Blackst.  Comm.  406,  n. 

CORD.  A  measure  of  wood.  A  cord 
of  wood  must,  when  the  wood  is  piled  close, 
measure  eight  feet  by  four,  and  the  wood 
must  be  four  feet  long.  Tiere  are  various 
local  regulations  in  our  principal  cities  as  to' 
the  manner  in  which  wood  shall  be  mea- 
sured and  sold. 

CORN.  In  its  most  comprehensive  sense, 
this  term  signifies  every  sort  of  grain,  as  well 
as  peas  and  beans :  this  is  its  meaning  in  the 
memorandum  usually  contained  in  policies 
of  insurance.  But  it  does  not  include  rice. 
Park,  Ins.  112;  1  Marshall,  Ins.  223,  n.; 
Stevens,  Av.  pt.  4,  art.  2 ;  Benecke,  Av.  c.  10; 
Weskett,  Ins.  145.  See  Comyns,  Dig.  Biens 
(Gl). 

CORN  LA'WS.  Laws  regulating  the 
trade  in  bread-stuffs. 

The  object  of  corn  laws  is  to  secure  a  regular 
and  steady  supply  of  the  great  staples  of  food  j  and 
for  this  object  the  means  adopted  in  different  coun- 
tries and  at  different  times  widely  vary,  some- 
times involving  restriction  or  prohibition  upon 
the  export,  and  sometimes,  in  order  to  stimulate 
production,  otfering  a  bounty  upon  the  export.  Of 
the  former  character  was  the  famous  system  of 
corn  laws  of  England,  initiated  in  1773  by  Mr. 
Burke,  and  repealed  in  1846  under  Sir  Kobert 
Peel. 

CORNAGE.  A  species  of  tenure  in  Eng- 
land, by  which  the  tenant  was  bound  to  blow 
a  horn  for  the  sake  of  alarming  the  country 
on  the  approach  of  an  enemy.  Bacon,  Abr. 
Tenure  (N). 

CORNET.  A  commissioned  officer  in  a 
regiment  of  cavalry. 

CORODY.  An  allowance  of  meat,  drink, 
money,  clothing,  lodging,  and  such  like  neces- 
saries for  sustenance.  1  Blackstone,  Comm. 
282;  1  Chitty,  Pract.  225.  An  allowance 
from  an  abbey  or  house  of  religion,  to  one  of 
the  king's  servants  who  dwells  therein,  of 
meat  and  other  sustenance.  Fitzherbert, 
Nat.  Brev.  230. 

An  assize  lay  for  a  corody.  Cowel.  Coro- 
dies  are  now  obsolete.  Coke,  2d  Inst.  630; 
2  Sharswood,  Blackst.  Comm.  40. 

CORONATOR  (Lat.).  A  coroner.  Spel- 
man.  Gloss. 

CORONER.  An  officer  whose  principal 
duty  it  is  to  hold  an  inquisition,  witu  the  as- 
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sistance  of  a  jury,  over  the  body  of  any  per- 
son who  may  have  come  to  a  violent  death, 
or  who  has  died  in  prison. 

2.  It  is  his  duty  also,  in  case  of  the  death 
of  the  sheriff  or  his  incapacity,  or  when  a  var- 
cancy  occurs  in  that  office,  to  serve  all  the 
writs  and  processes  which  the  sheriff  is  usu- 
ally bound  to  serve.  20  Ga.  336 ;  11  Tex. 
284  ;  14  Ala.  N.  s.  326  ;  10  Humphr.  Tenn. 
346 ;  1  Sharswood,  Blackst.  Comm.  349. 

The  chief  justice  of  the  King's  Bench  is 
the  sovereign  or  chief  coroner  of  all  England ; 
though  it  is  not  to  be  understood  that  he  per- 
forms the  active  duties  of  that  office  in  any 
one  county.  4  Coke,  57  6;  Bacon,  Abr. 
Coroner;  3  Comyns,  Dig.  242 ;  5  id.  212. 

3.  It  is  also  his  duty  to  inquire  concern- 
ing shipwreck,  and  to  find  who  has  posses- 
sion of  the  goods;  concerning  treasure-trove, 
who  are  the  finders,  and  where  the  property 
is.     1  Sharswood,  Blackst.  Comm.  349. 

The  office  has  lost  much  of  the  honor  which 
formerly  appertained  to  it ;  but  the  duties  are 
of  great  consequence  to  society,  both  for 
bringing  murderers  to  punishment  and  pro- 
tecting innocent  persons  from  accusation.  It 
may  often  happen  that  the  imperfections  of 
the  early  examination  enable  one  who  is  un- 
doubtedly a  criminal  to  escape.  It  is  proper 
in  most  cases  of  homicide  to  procure  the  ex- 
amination to  be  made  by  a  physician,  and 
in  many  cases  it  is  his  duty.  4  Carr.  &  P. 
571. 

CORPORAL  (Lat.  corpus,  body).  Bo- 
dily ;  relating  to  the  body :  as,  corporal  pun- 
ishment. 

A  non-commissioned  officer  of  the  lowest 
grade  in  an  infantry  company. 

CORPORAL  OATH.  An  oath  which 
the  party  takes  laying  his  hand  on  the  gos- 
pels. Cowel.  It  is  now  held  to  mean  solemn 
oath.     1  Ind.  184. 

CORPORAL  TOUCH.  Actual,  bodily 
contact  with  the  hand. 

It  was  once  held  that  before  a  seller  of 
personal  property  could  be  said  to  have 
stopped  it  in  transitu,  so  as  to  regain  the  pos- 
session of  it,  it  was  necessary  that  it  should 
come  to  his  corporal  touch  ;  but  the  contrary 
is  now  settled.  Thesg  words  were  used 
merely  as  a  figurative  expression.  3  Term, 
464;  5  East,  184. 

CORPORATION  (Lat.  corpus,  a  body). 
A  body,  consisting  of  one  or  more  natural 
persons,  established  by  law,  usually  for  some 
specific  purpose,  and  continued  by  a  succes- 
sion of  members. 

It  13  this  last  characteriatio  of  a  corporation, 
Bometimes  called  its  immoTtality,  prolonging  its  ex- 
istence beyond  the  term  of  natural  life,  and  thereby 
enabling  a  long-continued  effort  and  concentra- 
tion of  means  to  the  end  which  it  was  designed  to 
answer,  that  constitutes  its  principal  utility.  A 
corporation  is  modelled  upon  a  state  or  nation,  and 
is  to  this  day  called  a  \30(iy  politic  as  well  as  cor- 
porate,— thereby  indicating  its  origin  and  deriva- 
tion. Its  earliest  form  was,  probably,  the  munici- 
pality or  city,  which  necessity  exacted  for  the 
control  or  local  police  of  the  marts  and  crowded 


places  of  the  state  or  empire.  The  combination  of 
the  tommonalty  in  this  form  for  local  gov.emment 
became  the  earliest  bulwark  against  despotic  power : 
and  a  late  philosophical  historian  traces  to  the  re- 
mains and  remembrance  of  the  Roman  municipia 
the  formation  of  those  elective  governments  of 
towns  and  cities  in  modern  Europe,  which,  after 
the  fall  of  the  Koman  empire,  contributed  so 
largely  to  the  preservation  of  order  and  to  the 
protection  of  the  rights  of  life  and  property  as  to 
become  the  foundation  of  modern  liberty.  Mcin- 
tosh, Hist,  of  Eng.  pp.  31,  32. 

Aggregate  corporations  are  those  which  are 
composed  of  two  or  more  members  at  the  same 
time. 

Civil  corporations  are  those  which  are  cre- 
ated to  facilitate  the  transaction  of  business. 

Ecclesiastical  corporations  are  those  which 
are  created  to  secure  the  public  worship  of 
God. 

Eleemosynary  corporations  are  those  which 
are  created  for  the  purposes  of  charities,  such 
as  schools,  hospitals,  and  the  like. 

Lay  corporations  are  those  which  exist  for 
secular  purposes. 

Private  corporations  are  those  which  are 
created  wholly  or  in  part  for  purposes  of 
private  emolument.  4  Wheat.  668;  9  id. 
907. 

Public  corporations  are  those  which  are  ex-- 
clusively  instruments  of  the  public  interest. 

Sole  corporations  are  those  which  by  law 
consist  of  but  one  member  at  any  one  time. 

2>  By  both  the  civil  and  the  common  law, 
the  sovereign  authority  only  can  create  a  cor- 
poration,— a  corporation  by  prescription,  or  so 
old  that  the  license  or  charter  which  created  it 
is  lost,  being  presumed,  from  the  long-con- 
tinued exercise  of  corporate  powers,  to  have 
been  entitled  to  them  by  sovereign  grant.  In 
England,  corporations  are  created  by  royal 
charter  or  parliamentary  act ;  in  the  United 
states,  by  legislative  act  of  any  state,  or  of 
the  congress  of  the  United  States, — congress 
having  power  to  create  a  corporation,  as,  for 
instance,  a  national  bank,  when  such  a  body 
is  an  appropriate  instrument  for  the  exercise 
of  its  constitutional  powers.     4  Wheat.  424. 

All  corporations,  of  whatever  kind,  are 
moulded  and  controlled,  both  as  to  what  they 
may  do  and  the  manner  in  which  they  may 
do  it,  by  their  charters  or  acts  of  incorporation, 
which  to  them  are  the  laws  of  their  being, 
which  they  can  neither  dispense  with  nor 
alter.  Subject,  however,  to  such  limitations  as 
these,  or  general  statute  or  constitutional  law, 
may  impose,  every  corporation  aggregate 
has,  by  virtue  of  incorporation  and  as  inci- 
dental thereto,  first,  the  power  of  perpetual 
succession,  including  the  admission,  and, 
except  in  the  case  of  mere  stock  corporations, 
the  removal  for  cause,  of  members ;  secoyid, 
the  power  to  sue  and  be  sued,  to  grant  and 
to  receive  grants,  and  to  do  all  acts  which  it 
may  do  at  all,  in  its  corporate  name ;  third, 
to  purchase,  receive,  and  to  hold  lauds  and 
other  property,  and  to  transmit  them  in  suc- 
cession ;  fourth,  to  have  a  common  seal,  and 
to  break,  alter,  and  renew  it  at  pleasure; 
and,  Jifth,  to  make  by-laws  for  its  govern- 
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ment,  so  that  they  be  consistent  with  its  char- 
ter and  with  law.  Indeed,  at  this  day,  it  may 
be  laid  down  as  a  general  rule  that  a  cor- 
poration may,  within  the  limits  of  its  char- 
ter or  act  of  incorporation  express  or  implied, 
lawfully  do  all  acts  and  enter  into  all  con- 
tracts that  a  natural  person  may  do  or  enter 
into,  so  that  the  same  be  appropriate  as 
means  to  the  end  for  which  the  corporation 
was  created. 

3.  A  corporation  may  be  dissolved,  if  of 
limited  duration,  by  the  expiration  of  the 
term  of  its  existence,  fixed  by  charter  or  ge- 
neral law ;  by  the  loss  of  all  its  members,  or 
of  an  integral  part  of  the  corporation,  by 
death  or  otherwise,  if  the  charter  or  act  of 
incorporation  provide  no  mode  by  which  such 
lois  maybe  supplied;  by  the  surrender  of 
its  corporate  franchise  to,  and  the  accept- 
ance of  the  surrender  by,  the  sovereign  au- 
thority; and,  lastly,  by  the  forfeiture  of  its 
charter  by  the  neglect  of  the  duties  imposed 
or  abuse  of  the  privileges  conferred  by  it; 
the  forfeiture  being  enforced  by  proper  legal 
process. 

4.  In  England,  a  private  as  well  as  a  public 
corporation  may  be  dissolved  by  act  of  par- 
liament ;  but  in  the  United  States,  although 
the  charted  of  a  public  corporation  may  be 
altered  or  repealed  at  pleasure,  the  charter  of 
a  private  corporation,  whether  granted  by 
the  king  of  Great  Britain  previous  to  the  re- 
volution, or  by  the  legislature  of  any  of  the 
states  since,  is,  unless  in  the  latter  case  ex- 
press power  be  for  that  purpose  reserved, 
within  the  protection  of  that  clause  of  the 
constitution  of  the  United  States  which, 
among  other  things,  forbids  a  state  from 
passing  any  "law  impairing  the  obligation 
of  contracts."  Const.  U.  S.  art.  1,  sect.  10 ; 
4  Wheat.  518.  Under  this  clause  of  the  con- 
stitution it  has  been  settled  that  the  charter 
of  a  private  corporation,  whether  civil  or 
eleemosynary,  is  an  executed  contract  be- 
tween the  government  and  the  corporation, 
and  that  the  legislature  cannot  repeal,  im- 
pair, or  alter  it  against  the  consent  or  with- 
out the  default  of  the  corporation,  judicially 
ascertained  and  declared.     Id. 

A  corporate  franchise,  however,  as  to  build 
and  maintain  a  toll-bridge,  may,  by  virtue  of 
the  power  of  eminent  domain,  be  condemned 
by  a  state  to  public  uses,  upon  just  compen- 
/ation,  like  any  other  private  property.  6 
II,w.507.  ^     ^ 

CORPORATOR.  A  member  of  a  corpo- 
ration. 

CORPOREAL  HEREDITAMENTS. 
Substantial,  permanent  objects  which  may 
be  inherited.  The  term  land  will  include  all 
such.     2  Sharswood,  Blackst.  Comm.  17. 

CORPOREAL  PROPERTY.  In  CIvU 
Law.  That  which  consists  of  such  subjects 
as  are  palpable. 

In  the  common  law,  the  term  to  signify  the  same 
thing  is  property  in  poHseision,  It  differs  from  in- 
corporeal property^  which  consists  of  choses  in 
action  and  easements,  as  a  right  of  way,  and  the 
like. 


CORPSE.  The  dead  body  (q.  v.)  of  a  hu- 
man being.  1  Russ.  &  R.  Cr.  Cas.  366,  n. ;  2 
Term,  733 ;  1  Leach,  Cr.  Cas.  497 ;  8  Pick. 
Mass.  370;  Dig.  47. 12.  3.  7 ;  11.7.38;  Code, 
3.  44.  1.  Stealing  a  corpse  is  not  larceny 
at  common  law.     Coke,  3d  Inst.  203. 

CORPUS  (Lat.).  A  body.  The  sub- 
stance. Used  of  a  human  body,  a  corpora- 
tion, a  collection  of  laws,  etc. 

CORPUS  COMITATUS.  The  body  of 
the  county;  the  inhabitants  or  citizens  of  a 
whole  county,  as  distinguished  from  a  part 
of  the  county  or  a  part  of  its  citizens.  5  Mas. 
C.  C.  290. 

CORPUS  CUM  CAUSA.  See  Habeas 
Corpus. 

CORPUS  DELICTI.  The  body  of  the 
offence;  the  essence  of  the  crime. 

2.  It  is  a  general  rule  not  to  convict  unless 
the  corpus  delicti  can  be  established,  that  is, 
until  the  fact  that  the  crime  has  been  actu- 
ally perpetrated  has  been  first  proved.  Hence, 
on  a  charge  of  homicide  the  accused  should 
not  be  convicted  unless  the  death  be  first 
distinctly  proved,  either  by  direct  evidence 
of  the  fact  or  by  inspection  of  the  body. 
Best,  Pres.  ?  201 ;  1  Starkie,  Ev.  575.  See  6 
Carr.  &  P.  176 ;  2  Hale,  PI.  Cr.  290.  Instances 
have  occurred  of  a  person  being  convicted  of 
having  killed  another,  who,  after  the  supposed 
criminal  has  been  put  to  death  for  the  sup- 
posed offence,  has  made  his  appearance  alive. 
The  wisdom  of  the  rule  is  apparent;  but  it 
has  been  questioned  whether,  in  extreme 
cases,  it  may  not  be  competent  to  prove  the 
basis  of  the  corpus  delicti  by  presumptive 
evidence.  3  Bentham,  Jud.  Ev.  234;  Wills. 
Circum.  Ev.  105  ;  Best,  Pres.  ?  204. 

3>  The  presumption  arising  from  the  pos- 
session of  the  fruits  of  crime  recently  after 
its  commission,  which  in  all  cases  is  one  of 
fact  rather  than  of  law,  is  occasionally  so 
strong  as  to  render  unnecessary  any  direct 
proof  of  what  is  called  the  corpus  delicti. 
Thus,  to  borrow  an  apt  illustration  from  Mr. 
Justice  Maule,  if  a  man  were  to  go  into  the  Lon- 
don docks  quite  sober,  and  shortly  afterwards 
were  to  be  found  very  drunk,  staggering  out 
of  one  of  the  cellars,  in  which  above  a  million 
gallons  of  wine  are  stowed,  "I  think,"  says 
the  learned  judge,  "that  this  would  be  reason- 
able evidence  that  the  man  had  stolen  some 
of  the  wine  in  the  cellar,  though  no  proof 
were  given  that  any  particular  vat  had  been 
broached  and  that  any  wine  had  actually 
been  missed."  Dearsl.  Cr.  Cas.  284;  1  Tay- 
lor, Ev.  §  122.  .In  this  case  it  was  proved 
that  a  prisoner  indicted  for  larceny  was  seen 
coming  out  of  the  lower  room  of  a  warehouse 
in  the  London  docks,  in  the  floor  above  which 
a  large  quantity  of  pepper  was  deposited, 
and  where  he  had  no  business  to  be.  He 
was  stopped  by  a  constable,  who  suspected 
him  from  the  bulky  state  of  his  pockets,  and 
said,  "I  think  there  is  something  wrong 
about  you;"  upon  which  the  prisoner  said, 
"I  hope  you  will  not  be  hard  upon  me;" 
and  then  threw  a  quantity  of  pepper  out 
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of  his  pocket  on  the  ground.  The  witness 
stated  that  he  could  not  say  whether  any 
epper  had  been  stolen,  nor  that  any  pepper 
ad  been  missed ;  but  that  which  was  found 
upon  the  prisoner  was  of  like  description 
with  the  pepper  in  the  warehouse.  It  was 
held  by  all  the  judges  that  the  prisoner, 
upon  these  facts,  was  properly  convicted  of 
larceny. 

CORPUS  JURIS  CANONICI  (Lat.  the 
body  of  the  canon  law).  Tlie  name  given  to 
the  collections  of  the  decrees  and  canons  of 
the  Roman  church.     See  Canon  Law. 

CORPUS  JURIS  CIVILIS.  The  body 
of  the  civil  law.  The  collection  comprising 
the  Institutes,  the  Pandects  or  Digest,  the 
Code,  and  the  Novels,  of  Justinian.  See 
those  several  titles,  and  also  Civil  Law,  for 
fuller  information.  The  name  is  said  to 
have  been  first  applied  to  this  collection  early 
in  the  seventeenth  century. 

CORRECTION.  Chastisement,  by  one 
having  authority,  of  a  person  who  has  com- 
mitted some  ofience,  for  the  purpose  of  bring- 
ing him  to  legal  subjection. 

2.  It  is  chiefly  exercised  in  a  parental 
manner  by  parents,  or  those  who  are  placed 
in  loco  parentis.  A  parent  may  therefore 
justify  the  correcticm  of  the  child  either 
corporally  or  by  confinement;  and  a  school- 
master, under  whose  care  and  instruction  a 
parent  has  placed  his  child,  may  equally 
justify  similar  correction  ;  but  the  correction 
in  both  cases  must  be  moderate  and  in  a 
proper  manner.  Comyns,  Dig.  Pleader,  3  M. 
19 ;  Hawk.  c.  60,  s.  23,  c.  62,  s.  2,  c.  29,  s.  5 ; 
2  Humphr.  Tenn.  283 ;  2  Dev.  &  B.  No.  C.  365. 

The  master  of  an  apprentice,  for  disobedi- 
ence, may  correct  him  moderately,  1  Barnew. 
&  C.  460;  Croke  Car.  179;  2  Show.  289;  10 
Mart.  La.  38  ;  but  he  cannot  delegate  the  au- 
thority to  another.     9  Cake,  98. 

A  master  has  no  right  to  correct  hia  ser- 
vants who  are  not  apprentices.  10  Conn. 
455  ;  2  Greenleaf,  Ev.  §  97. 

3.  Soldiers  arc  liable  to  moderate  correction 
from  their  superiors.  For  the  sake  of  main- 
taining discipline  on  board  of  the  navy, 
the  captain  of  a  vessel,  either  belonging  to 
the  United  States  or  to  private  individuals, 
may  inflict  moderate  correction  on  a  sailor 
for  disobedience  or  disorderly  conduct.  Abbott, 
Shipp.  160;  1  Chanc.  Pract.  73;  14  Johns  N. 
Y.  119;  15  Mass.  365;  I  Bay,  So.  C.  3;  Bee, 
Adm.  IGl;  1  Pet.  Adm  168;  Moll.  209;  I 
Ware,  Dist.  Ct.  83.  Such  has  been  the  general 
rule.  But  by  a  proviso  to  an  act  of  congress, 
approved  the  28th  of  September,  1850,  flogging 
in  the  navy  and  on  board  vessels  of  commerce 
was  abolished. 

4.  The  husband,  by  the  old  law,  might 
give  his  wife  moderate  correction.  1  Hawkins, 
PI.  Cr.  2.  But  in  later  times  this  power  of 
correction  began  to  be  doubted;  and  a  wife 
may  now  have  security  of  the  peace  against 
her  husband,  or,  in  return,  a  husband  against 
his  wife.  I  Blackstone,  Coram.  444 ;  Strange, 
478,  875,  1207 ;  2  Lev.  128. 
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5.  Any  excess  of  correction  by  the  parent, 
master,  ofScer,  or  captain  may  render  the 
party  guilty  of  an  assault  and  battery  and 
liable  to  all  its  consequences.  4  Gray,  Mass. 
36,  In  some  prisons,  the  keepers  have  the 
right  to  correct  the  prisoners. 

CORREGIDOR.  In  Spanish  Law.  A 
magistrate  who  took  cognizance  of  various 
misdemeanors,  and  of  civil  matters.  2  White, 
New  Rec.  53. 

CORREI.  In  Civil  Law.  Two  or  more 
bound  or  secured  by  the  same  obligation. 

Correi  credendi.  Creditors  secured  by  the 
same  obligation. 

Correi  debeiidi.  Two  or  more  persons 
bound  as  principal  debtors  to  pay  or  perform. 
Brskine,  Inst.  3.  3.  74;  Calvinus,  Lex.;  Bell, 
Diet. 

CORRESPONDENCE.  The  letters 
written  by  one  person  to  another,  and  the 
answers  thereto.     See  Letter;  Copyright. 

CORRUPTION.  An  act  done  with  an 
intent  to  give  some  advantage  inconsistent 
with  official  duty  and  the  rights  of  others. 

It  includes  bribery,  but  is  more  comprehensive  j 
because  an  act  may  be  corruptly  done  though  the 
advantage  to  be  derived  from  it  be  not  offered  by 
another.     Merlin,  B^p. 

Something  against  law:  as,  a  contract  by 
which  the  borrower  agreed  to  pay  the  lender 
usurious  interest.  It  is  said,  in  such  case, 
that  it  was  corruptly  agreed,  etc. 

CORRUPTION  OF  BLOOD.  The  in- 
capacity to  inherit,  or  pass  an  inheritance, 
in  consequence  of  an  attainder  to  which  the 
party  has  been  subject. 

2.  When  this  consequence  flows  from  an 
attainder,  the  party  is  stripped  of  all  honors 
and  dignities  he  possessed,  and  becomes  ig- 
noble. 

The  constitution  of  the  United  States,  art. 
3,  s.  3,  n.  2,  declares  that  "no  attainder  of 
treason  shall  work  corruption  of  blood  or  for- 
feiture except  during  the  life  of  the  person 
attainted."  See  4  Sharswood,  Blackst.  Comm. 
388;  I  Cruise,  Dig.  52;  3  id.  240,  378-381, 
473 ;  1  Chitty,  Crim.  Law,  740. 

CORSE-PRESENT.  In  Old  English 
Law.  A  gift  of  the  second  best  beast  be- 
longing to  a  man  at  his  death,  taken  along 
with  tlie  corpse  and  presented  to  the  priest. 
Stat.  21  Hen.  VIII.  cap.  6;  Cowel;  2  Black- 
stone,  Comm.  425. 

CORSNED.  In  Old  English  Law.  A 
piece  of  barley  bread,  which,  after  the  pro- 
nunciation of  certain  imprecations,  a,  person 
accused  of  crime  was  compelled  to  swallow. 

A  piece  of  cheese  or  bread  of  about  an  ounce 
weight  was  consecrated,  with  an  exorcism  desiring 
of  the  Almighty  that  it  might  cause  convulsions 
and  paleness,  and  find  no  passage,  if  the  man  was 
really  guilty,  but  might  turn  to  health  and  nourish- 
ment if  he  was  innocent.  Spelman,  Gloss.  439.  It 
was  then  given  to  the  suspected  person,  who  at  Ihe 
same  time  received  the  sacrament.  If  he  swallowed 
it  easily,  he  was  esteemed  innocent;  if  it  choked 
him,  he  was  esteemed  guilty.  See  i  Sharswood, 
Blackst.  Comm.  345. 
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CORTES.  The  name  of  the  legislative 
assemblies  of  Spain  and  Portugal. 

CORVEE.  In  French  Law.  Gratuitous 
labor  exacted  from  the  villages  or  communi- 
ties, especially  for  repairing  roads,  construct- 
ing bridges,  etc. 

Corvie  seigneuriale  are  services  due  the 
lord  of  the  manor.  Guyot,  114^.  Univ.;  3 
Eovr.  C.  1. 

COSHERING.  In  Feudal  Law.  A 
prerogative  or  seignorial  right  of  a  lord,  as 
to  lie  and  feast  himself  and  his  followers  at 
his  tenants'  houses.     Cowel. 

COSENING.  In  Old  English  Law. 
An  offence  vrhereby  any  thing  is  done  deceit- 
ftiUy,  whether  in  or  out  of  contracts,  which 
cannot  be  fitly  termed  by  any  especial  name. 
Called  in  the  civil  law  Stellionatus.  West, 
Symb.  pt.  2,  Indictment,  I  68;  Blount;  4 
Blackstone,  Comm.  158. 

COSINAGE  (spelled,  also,  Cousinage, 
Cosenage).  A  writ  which  lay  where  the 
father  of  the  great-grandfather  of  the  de- 
mandant had  been  disseised  and  the  heir 
brought  his  writ  to  recover  possession.  Fitz- 
herbert,  Nat.  Brev.  221. 

Relationship;  affinity.  Stat.  4  Hen.  III. 
cap.  8 ;  3  Blackstone,  Comm. '  186 ;  Coke, 
Litt.  160  a. 

COSTS.  In  Practice.  The  expenses 
incurred  by  the  parties  in  the  prosecution  or 
defence  of  a  suit  at  law. 

They  are  distinguished  from  fees  in  being  an 
allowance  to  a  party  for  expenses  incurred  in 
conducting  his  suit;  whereas  fees  are  a  compensa- 
tion to  an  oSicer  for  services  rendered  in  the  pro- 
gress of  the  cause.     11  Serg.  &,  R.  Penn.  248. 

No  costs  were  recoverable  by  either  plaintiff  or 
defendant  at  common  law.  They  were  first  given 
to  plaintiff  by  the  statute  of  Gloucester,  6  Edw. 
I.  c.  1,  which  has  been  substantially  adopted  in  all 
the  United  States. 

3,  A  party  can  in  no  case  recover  costs 
from  his  adversary  unless  ho  can  show  some 
statute  which  gives  him  the  right. 

Statutes  which  give  costs  are  not  to  be  ex- 
tended beyond  the  letter,  but  are  to  be  con- 
strued strictly.  Salk.  206 ;  2  Strange,  1006, 
1069 ;  3  Burr.  1287 ;  4  Binn.  Penn.  194  ;  4 
Serg.  &  R.  Penn.  129 ;  5  id.  344;  1  Rich.  So. 
C.  4. 

They  do  not  extend  to  the  government ;  and 
therefore  when  the  United  States,  or  one  of 
the  several  states,  is  a  party,  they  neither  pay 
nor  receive  costs,  unless  it  be  so  expressly 
provided  by  statute.  1  Serg.  &  R.  Penn.  505  ; 
8  id.  151 ;  3  Cranch,  73  ;  2  Wheat.  395  ;  12  id. 
646 ;  5  How.  29.  This  exemption  is  founded 
on  the  sovereign  character  of  the  state,  which 
is  subject  to  no  process.  3  Sharswood,  Blackst. 
Comm.  400;  Cowp.  366;  3  Penn.  St.  153. 

3.  In  many  cases,  the  right  to  recover 
costs  is  made  to  depend,  by  statute,  upon 
the  amount  of  the  verdict  or  judgment. 
Where  there  is  such  a  provision,  and  the  ver- 
dict is  for  less  than  the  amount  required  by 
statute  to  entitle  the  party  to  costs,  the  right 
to  costs,  in  general,  will  depend  upon  the  mode 
in  which  the  verdict  has  been  reduced  below 


the  sum  specified  in  the  act.  In  such  cases, 
the  general  rule  is  that  if  the  amount  be  re- 
duced by  evidence  of  direct  payment,  the 
party  shall  lose  his  costs ;  but  if  by  set-off  or 
other  collateral  defence,  he  will  be  entitled 
to  recover  them.  2  Strange,  1911 ;  1  Wils. 
19 ;  3  id.  48  ;  3  Dougl.  448 ;  9  Moore,  Priv. 
Coun.  625;  2  Chitt.  Bail.  394;  8  East,  28, 
347  ;  2  Price,  Exch.  19  ;  1  Taunt.  60  ;  4  Bingh. 
169 ;  1  Dall.  Penn.  308, 457  ;  2  id.  74 ;  3  Serg. 
&  R.  Penn.  388  ;  13  id.  287 ;  16  id.  253 ;  4 
Penn.  St.  330. 

4.  When  a,  ease  is  dismissed  for  want  of 
jurisdiction  over  the  person,  no  costs  are  al- 
lowed to  the  defendant,  unless  expressly  given 
by  statute.  The  difficulty  in  giving  costs,  in 
such  case,  is  the  want  of  power.  If  the  case 
be  not  legally  before  the  court,  it  has  no  more 
jurisdiction  to  award  costs  than  it  has  to  grant 
relief.  2  Woodb.  &  M.  C.  C.  417  ;  1  Wall.  Jr. 
C.  C.  187  ;  2  Wheat.  363  ;  9  id.  650  ;  3  Sumn. 
C.  C.  473  ;  15  Mass.  221 ;  16  Penn.  St.  200  ;  4 
Dall.  Penn.  388 ;  3  Litt.  Ky.  332 ;  2  Yerg. 
Tenn.  579 ;  Wright,  Ch.  Ohio,  417  ;  1  Vt.  488 ; 
2  Halst.  N.  J.  168. 

In  equity,  the  giving  of  costs  is  entirely 
discretionary,  as  well  with  respect  to  the  pe- 
riod at  which  the  court  decides  upon  them  as 
with  respect  to  the  parties  to  whom  they  are 
given. 

5.  In  the  exercise  of  their  discretion,  courts 
of  equity  are  generally  governed  by  certain 
fixed  principles  which  they  have  adopted  on 
the  subject  of  costs.  It  was  the  rule  of  the 
civil  law  that  victus  victui  in  expensis  condem- 
natus  est ;  and  this  is  the  general  rule  adopted 
in  courts  of  equity  as  well  as  in  courts  of 
law,  at  least  to  the  extent  of  throwing  it  upon 
the  failing  party  to  show  the  existence  of  cir- 
cumstances to  displace  ih^  primA  facie  claim 
to  costs  given  by  success  to  the  party  who 
prevails.  3  Daniell,  Chanc.  Pract.  1515- 
1521.  . 

6.  An  executor  or  administrator  suing  at 
law  or  in  equity  in  his  representative  capa- 
city is  not  personally  liable  to  the  opposite 
party  for  costs  in  case  he  is  unsuccessful,  if 
the  litigation  were  carried  on  in  good  faith 
for  the  benefit  of  the  estate.  11  Serg.  &  R. 
Penn.  47  ;  15  id.  239  ;  23  Penn.  St.  471.  But 
the  rule  is  otherwise  where  vexatious  litiga- 
tion is  caused  by  the  executor  or  adminis- 
trator, and  where  he  has  been  guilty  of  fraud 
or  misconduct  in  relation  to  the  suit.  5  Binn. 
Penn.  138 ;  7  Penn.  St.  136,  137  ;  3  Penn.  L. 
J.  116. 

See  Double  Costs  ;  Tkeble  Costs.  Consult 
Brightly,  HuUoch,  Morrifield,  Sayer,  Tidd, 
Costs  ;  the  books  of  practice  adapted  to  the 
laws  of  each  state  ;  Bouvier,  Institutes,  Index, 
this  title. 

COSTS  OF  THE  DAY.  Costs  incurred 
in  preparing  for  trial  on  a  particular  day. 
Adams,  Eq.  343. 

COSTS  DE  INCREMENTO  (increased 
costs,  costs  of  increase).  Costs  adjudged  by 
the  court  in  addition  to  those  assessed  by  the 
jury.     13  How.  372. 
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The  cost  of  the  suit,  etc.  recovered  originally  un- 
der the  statute  of  Gloucester  is  said  to  be  the  origin 
of  costs  de  incremevto.  Buller,  N.  P.  328  a.  Where 
the  statute  requires  costs  to  be  doubled  in  case  of 
an  unsuccessful  appeal,  costs  de  incremento  stand  on 
the  same  footing  as  jury  costs.  2  Strange,  J  048; 
Taxed  Costs.  Costs  were  enrolled  in  England  in 
the  time  of  Blackstone  as  increase  of  damages.  3 
Blackstonc,  Comm.  299. 

COTERELLI.  Anciently,  a  kind  of 
peasantry  who  were  outlaws.  Robbers. 
Blount. 

COTERELLUS.     A  cottager. 

Cotereltiia  was  distinguished  from  cotariua  in  this, 
that  the  cotanns  held  by  socage  tenure,  hut  the 
cnterellua  held  in  mere  villenage,  and  his  person, 
issue,  and  goods  were  held  at  the  will  of  the  lord. 
Cowel. 

GOTLAND.  Land  held  by  a  cottager, 
whether  in  socage  or  Tillenage.  Cowel  ; 
Blount. 

COTSETXIS.  A  cottager  or  cottage-holder 
who  held  by  servile  tenure  and  was  bound  to 
do  the  work  of  the  lord.     Cowel. 

COTTAGE,  COTTAGIUM.  In  Old 
English  La-w.  A  small  house  without  any 
land  belonging  to  it,  whereof  mention  is  made 
in  Stat.  4  Edw.  I. 

But,  by  Stat.  31  Eliz.  cap.  7,  no  man  may  build 
such  cottage  for  habitation  unless  he  lay  unto  it 
four  acres  of  freehold  land,  except  in  market-towns, 
cities,  or  within  a  mile  of  the  sea,  or  for  the  habi- 
tation of  laborers  in  mines,  shepherds,  foresters, 
sailors,  etc.  Termes  de  la  Ley.  Twenty  years' 
possession  of  cottage  gives  good  title  as  against  the 
lord.  Buller,  ^fisi  P.  103  a,  lOi.  By  a  grant  of  a 
cottage  the  curtilage  will  pass.    4  Viner,  Abr.  582, 

COUCHANT.  Lying  down.  Animals 
are  said  to  have  been  levant  and  couchant  when 
they  have  been  upon  another  person's  land, 
damage  feasant,  one  night  at  least.  3  Black- 
stone,  Comm.  9. 

COUNCIL  (Lat.  concilium,  an  assem- 
bly). The  legislative  body  in  the  government 
of  cities  or  boroughs.  An  advisory  body 
selected  to  aid  the  executive.  See  14  Mass. 
470;  3  Pick.  Mass.  517  ;  4  id.  25. 

A  governor's  council  is  still  retained  in  some  of 
the  states  of  the  United  States.  It  is  analogous  in 
many  respects  to  the  privy  council  of  the  king  of 
Great  Britain  and  of  the  governors  of  the  British 
colonies,  though  of  a  much  more  limited  range  of 
duties. 

See  Privy  ConNciL. 

COUNSEL.  The  counsellors  who  are 
associated  in  the  management  of  a  particular 
cause,  or  who  act  as  legal  advisers  in  reference 
to  any  matter  requiring  legal  knowledge  and 
judgment. 

The  terra  is  used  both  as  a  singular  and  plural 
noun,  to  denote  one  or  more ;  though  it  is  perhaps 
more  common,  when  speaking  of  one  of  several 
counsellors  concerned  in  the  management  of  a  case 
in  court,  to  say  that  he  is  "  of  counsel." 

Knowledge.  A  grand  jury  is  sworn  to 
keep  secret  "  the  commonwealth's  counsel, 
their  fellows',  and  their  own." 

COUNSELLOR  AT  LAW.  An  officer 
in  the  stipreme  court  of  the  United  States, 
and  in  some  other  courts,  who  is  employed  by 


a  party  in  a  cause  to  conduct  the  same  on  its 
trial  on  his  behalf. 

He  differs  from  an  attorney  at  law. 

In  the  supreme  court  of  the  United  States,  the 
two  degrees  of  attorney  and  counsel  are  kept  sepa- 
rate, and  no  person  is  permitted  to  practise  in  both 
capacities.  It  is  the  duty  of  the  counsel  to  draft  or 
review  and  correct  the  special  pleadings,  to  manage 
the  cause  on  trial,  and,  during  the  whole  course  of 
the  suit,  to  apply  established  principles  of  law  t<) 
the  exigencies  of  the  case.     1  Kent,  Comm.  307. 

Generally,  in  the  other  courts  of  the  United 
States,  as  well  as  in  the  courts  of  Pennsylvania, 
the  same  person  performs  the  duty  of  counsellor 
and  attorney  at  law. 

3.  In  giving  their  advice  to  their  clients, 
counsel  and  others,  professional  men,  have 
duties  to  perform  to  their  clients,  to  the  pub- 
lic, and  to  themselves.  In  such  cases  they 
have  thrown  upon  them  something  which 
they  owe  to  their  administration  of  justice,  as 
well  as  to  the  private  interests  of  their  em- 
ployers. The  interests  propounded  for  them 
ought,  in  their  own  apprehension,  to  be  just, 
or  at  least  fairly  disputable  ;  and  when  such 
interests  are  propounded,  they  ought  not  to 
be  pursued  per  fas  et  nefas.  1  Hagg.  222. 
See  Attorney  at  Law  ;  Privilege  ;  Conpi- 

DENTIAL  COMMDNIOATIONS. 

COUNT  (Fr.  comte ;  from  the  Latin  comes). 
An  earl. 

It  gave  way  as  a  distinct  title  to  the  Saxon  earl, 
but  was  retained  in  countess,  viscount,  and  as  the 
basis  of  county.  Termes  de  la  Ley  j  1  Blackstone, 
Comm.  398.     See  Comes. 

In  Pleading  (Fr.  conie,  a  narrative).  The 
plaintiff's  statement,  of  his  cause  of  action. 

This  word,  derived  from  the  French  conte,  a  nar- 
rative, is  in  our  old  law-books  used  synonymously 
with  declaration  ;  but  practice  has  introduced  the 
following  distinction.  When  the  plaintiff's  complaint 
embraces  only  a  single  cause  of  action,  and  bo 
makes  only  one  statement  of  it,  that  statement  is 
called, indifferently,  a  declaration  or  count;  though 
the  former  is  the  more  usual  term.  But  when  th«i 
suit  embraces  two  or  more  causes  of  action  (each  of 
which,  of  course,  requires  a  different  statement), 
or  when  the  plaintiff  makes  two  or  more  different 
statements  of  one  and  the  same  cause  of  action, 
each  several  statement  is  called  a  count,  and  all  of 
them,  collectively,  constitute  the  declaration.  In 
all  cases,  however,  in  which  there  are  two  or  more 
counts,  whether  there  is  actually  but  one  cause  of 
action  or  several,  each  count  purports,  upon  the 
face  of  it,  to  disclose  a  distinct  right  of  action, 
unconnected  with  that  stated  in  any  of  the  other 
counts. 

One  object  proposed  in  inserting  two  or 
more  counts  in  one  declaration  when  there 
is  in  fact  but  one  cause  of  action,  is,  in  some 
cases,  to  guard  against  the  danger  of  an  in- 
sufficient statement  of  the  cause,  where  a 
doubt  exists  as  to  the  legal  sufficiency  of  one 
or  another  of  two  different  modes  of  declar- 
ing; but  the  more  usual  end  proposed  in 
inserting  more  than  one  count  in  such  case 
is  to  accommodate  the  statement  to  the  cause, 
as  far  as  may  be,  to  the  possible  state  of  the 
proof  to  be  exhibited  on  trial,  or  to  guard, 
if  possible,  against  the  hazard  of  the  proofs 
varying  materially  from  the  statement  of  the 
cause  of  action ;  so  that,  if  one  or  more  of 
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several  counts  be  not  adapted  to  the  evidence, 
some  other  of  them  may  be  so.  Gould,  Plead, 
c.  4,  ss.  2,  3,  4;  Stephen,  Plead.  279  ;  Doc- 
trina  Plac.  178  ;  3  Comyns,  Dig.  291 ;  Dane, 
Abr.  Index;  Bouvier,  Inst.  Index.  In  real 
actions,  the  declaration  is  usually  called  a 
count.     Stephen,  Plead.  36. 

COUNTER  (spelled,  also,  Compter).  The 
name  of  two  prisons  formerly  standing  in 
London,  but  now  demolished.  They  were  the 
Poultry  Counter  and  Wood  Street  Counter. 
Cowel ;  Whishaw  ;  Coke,  4th  Inst.  248. 

COUNTER  AFFIDAVIT.  An  affidavit 
made  in  opposition  to  one  already  made.  This 
is  allowed  in  the  preliminary  examination  of 
some  cases. 

COUNTER-BOND.  A  bond  to  indem- 
nify.    2  Leon.  90. 

COUNTER-LETTER.  An  agreement 
to  recovery  where  property  has  been  passed 
by  absolute  deed  with  the  intention  that  it 
shall  serve  as  security  only.  A  defeasance 
by  a  separate  instrument.     11  Pet.  351. 

COUNTER-SECURITY.  Security  given 
to  one  who  has  become  security  for  another, 
the  condition  of  which  is,  that  if  the  one  who 
first  became  surety  shall  be  damnified,  the 
one  who  gives  the  counter-security  will  in- 
demnify him. 

COUNTERFEIT.  In  Criminal  Law. 
To  make  something  false  in  the  semblance 
of  that  which  is  true.  It  always  implies  a 
fraudulent  intent.  Vide  Viner,  Abr.  Coun- 
terfeit; FOKGEKY. 

COUNTERMAND.  A  change  or  recall- 
ing of  orders  previously  given. 

Express  countermand  takes  place  when 
contrary  orders  are  given  and  a  revocation 
of  the  prior  orders  is  made. 

Implied  countermand  takes  place  when  a 
new  order  is  given  which  is  inconsistent  with 
the  former  order. 

When  a  command  or  order  has  been  given, 
and  property  delivered,  by  which  a  right 
vests  in  a  third  person,  the  party  giving  the 
order  cannot  countermand  it.  For  example, 
if  a  debtor  should  deliver  to  A  a  sum  of  mo- 
ney to  be  paid  to  B,  his  creditor,  B  has  a 
vested  right  in  the  money,  and,  unless  he 
abandon  that  right  and  refuse  to  take  the 
money,  the  debtor  cannot  recover  it  from  A. 
1  BoUe,  Abr.  32,  pi.  13;  Yelv.  164;  Styles, 
29S.  See  3  Coke,  £6  6;  2  Ventr.  298;  10 
Mod.  432;  Viner,  Abr.  Covntermand  (A  1), 
Bailment  (D)  ;  9  East,  49 ;  Bacon,  Abr.  Bail- 
ment (D) ;  Comyns,  Dig.  Attorney  (B  9),  (C 
8) ;  Dane,  Abr.  Covntermand. 

COUNTERPART.  Formerly,  each  party 
to  an  indenture  executed  a  separate  deed : 
that  part  which  was  executed  by  the  grantor 
was  called  the  original,  and  the  rest  the  coun- 
terparts. It  is  now  usual  for  all  the  parties 
to  execute  every  part;  and  this  makes  them 
all  originals.    2  Blackstone,  Comm.  296. 

In  granting  lots  subject  to  a  ground-rent 
reserved  to  the  grantor,  both  parties  execute 
the  deeds,  of  which  there  are  two  copies:  al- 


though both  are  original,  one  of  them  is 
sometimes  called  the  counterpart.  See  12 
Viner,  Abr.  104 ;  Dane,  Abr.  Index ;  7  Comyns, 
Dig.  443 ;  Merlin,  E4p.  Double  Ecrit. 

COUNTERPLEA.      In    Pleading.      A 

plea  to  some  matter  incidental  to  the  main 
object  of  the  suit,  and  out  of  the  direct  line 
of  pleadings.  2  Wms.  Saund.  45  h.  Thus, 
counterplea  of  oyer  is  the  defendant's  allega- 
tions why  oyer  of  an  instrument  should  not 
be  granted.  Covnterplea  of  aid  prayer  is  the 
demandant's  allegation  why  the  vouchee  of 
the  tenant  in  a  real  action,  or  a  stranger  who 
asks  to  come  in  to  defend  his  right,  should 
not  be  admitted.  Counterplea  of  voucher  is 
the  allegation  of  the  vouchee  in  avoidance 
of  the  warranty  after  admission  to  plead. 
Countorpleas  are  of  rare  occurrence.  Termes 
de  la  Ley  ;  Doctrina  Plac.  300 ;  Com}  ns,  Dig. 
Voucher  (B  1,  2) ;  Dane,  Abr. 

COUNTY.  One  of  the  civil  divisions  of 
a  country  for  judicial  and  political  purposes. 
1  Blackstone,  Comm.  113.  Etymologically, 
it  denotes  that  portion  of  the  country  under 
the  immediate  government  of  a  count.  1 
Blackstone,  Comm.  116. 

2.  The  United  States  are  generally  divided 
into  counties.  Counties  are,  in  many  of  the 
states,  divided  into  townships  or  towns.  In 
the  New  England  States,  however,  towns  are 
the  basis  of  all  civil  divisions,  and  the  coun- 
ties are  rather  to  be  considered  as  aggregates  of 
towns,  so  far  as  their  origin  is  concerned.  In 
Pennsylvania,  the  state  was  originally  divided 
into  three  counties  by  William  Penn.  See 
Proud's  Hist.  vol.  1,  p.  234  ;  vol.  2,  p.  258. 

3.  In  some  states,  a  county  is  considered 
a  corporation,  1  111.  115;  in  others,  it  is  held 
a  quasi  corporation.  7  Mass.  461 ;  16  id.  87  ; 
3  Me.  131 :  9  id.  88;  8  Johns.  N.  Y.  385;  3 
Munf.  Va.  102.  In  regard  to  (he  division  of 
counties,  see  11  Mass.  399  :  16  id.  86 :  6  J.  J. 
Marsh.  Ky.  147 ;  4  Halst.  N.  J.  357  ;  5  Watts, 
Penn.  87 ;  9  Cow.  N.  Y.  640. 

4.  In  the  English  law,  this  word  signifies 
the  same  as  .ihire, — county  being  derived 
from  the  French,  and  shire  from  the  Saxon. 
Both  these  words  signify  a  circuit  or  portion 
of  the  realm  into  which  the  whole  land  is 
divided,  for  the  better  government  thereof 
and  the  more  easy  administration  of  justice. 
There  is  no  part  of  England  that  is  not 
within  some  county ;  and  the  shire-reeve 
[sheriff]  was  the  governor  of  the  piovince, 
under  the  comes,  earl,  or  count. 

COUNTY  COMMISSIONERS.  Cer- 
tain officers  generally  intrusted  with  the  su- 
perintendence of  the  collection  of  the  county 
taxes  and  the  disbursements  made  for  the 
county.  They  are  invested  by  the  local  laws 
with  various  powers. 

COUNTY  CORPORATE.  A  city  or 
tovrn,  with  more  or  less  territory  annexed, 
constituting  a  county  by  itself.  1  Blackstone, 
Comm.  120.  Somethingsimilartothisexistsin 
this  country  in  regard  to  Philadelphia,  New 
York,  and  Boston.  They  differ  in  no  mate- 
rial points  from  other  counties. 
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COUNTY  COURT.     In  English  Law. 

Tribunals  of  limited  jurisdiction,  originally 
established  under  the  statute  9  &  10  Viot. 
c.  95. 

They  had  at  their  institution  jurisdiction  of  ac- 
tions for  the  recovery  of  debts,  damages,  and  de- 
mands, legacies,  and  balances  of  partnership  ac- 
counts, where  the  sum  sued  for  did  not  exceed 
twenty  pounds.  It  has  since  been  much  extended, 
especially  in  cases  where  the  parties  give  assent  in 
writing.  They  arc  chieiiy  regulated  by  stat.  9  &  10 
Viot.  c.  95;  12  &  13  'Vict.  c.  101 ;  13  &  14  Viot.  c. 
61;  15  A  16  Viot.  c.  64;  19  &  20  Vict.  c.  108;  21 
&  22  Vict.  c.  74.  See  3  Sharswood,  Blackst.  Comm. 
76. 

Tribunals  of  limited  jurisdiction  in  the 
county  of  Middlesex,  established  under  the 
statute  22  Geo.  II.  c.  33. 

These  courts  are  held  once  a  month  at 
least  in  every  hundred  in  the  county  of  Mid- 
dlesex, by  the  county  clerk  and  a  jury  of 
twelve  suitors,  or  freeholders,  summoned  for 
that  purpose.  They  examine  the  parties 
under  oath,  and  make  such  order  in  the  case 
as  they  shall  judge  agreeable  to  conscience. 
3  Stephen,  Comm.  452 ;  3  Blackstone,  Comm. 
83. 

The  county  court  was  a  court  of  great  antiquity, 
and  originally  of  much  splendor  and  importance. 
It  was  a  court  of  limited  jurisdiction  incident  to 
the  jurisdiction  of  the  sheriff,  in  which,  however, 
tne  suitors  were  really  the  judges,  while  the  sheriff 
was  a  ministerial  officer.  It  had  jurisdiction  of 
personal  actions  for  the  recovery  of  small  debts, 
and  of  many  real  actions  prior  to  their  abolition. 
By  virtue  of  tijiisticiea,  it  might  entertain  jurisdic- 
tion of  personal  actions  to  any  amount.  At  this 
court  all  proclamations  of  laws,  outlawries,  etc. 
were  made,  and  the  elections  of  such  officers  as 
sheriffs,  coroners,  and  others  took  place.  In  the 
time  of  Edward  I.  it  was  held  by  the  earl  and  bishop, 
and  was  of  great  dignity.  It  was  superseded  by 
the  courts  of  Requests  to  a  great  degree ;  and  these, 
in  turn,  gave  way  to  the  new  county  courts,  as 
they  are  sometimes  called  distinctively. 

In  American  Lavr.  Courts  in  many  of 
the  states  of  the  United  States,  and  in  Canada, 
of  widely  varying  powers.  See  the  accounts 
of  the  various  states  and  the  article  Canada. 

COUNTY  PALATINE.  A  county  pos- 
sessing certain  peculiar  privileges. 

The  owners  of  such  counties  have  kingly  powers 
within  their  jurisdictions,  as  the  pardoning  crimes, 
issuingwrits.etc.  Thesecounties  haveeither  passed 
into  the  hands  of  the  crown,  or  have  lost  their  pe- 
culiar privileges  to  a  great  degree.  1  Blaciistone, 
Comm.  117 ;  4  id.  431.  The  name  is  derived  from 
paiatium  (palace),  and  was  applied  because  the 
earls  anciently  had  palaces  and  maintained  regal 
state.  Cowel;  Spelman,  Gloss.;  1  Blackstone, 
Comm.  117. 

COUPONS.  Those  parts  of  a  commer- 
cial instrument  which  are  to  be  cut,  and  which 
are  evidence  of  something  connected  with  the 
contract  mentioned  in  the  instrument.  They 
are  generally  attached  to  certificates  of  loan, 
where  the  interest  is  payable  at  particular 
periods,  and,  when  the  interest  is  paid,  they 
are  cut  oif  and  delivered  to  the  payor. 

COUR  DE  CASSATION.  In  French 
Law.  The  supreme  judicial  tribunal  and 
court  of  final  resort.     It  is  composed  of  forty- 


nine  counsellors  and  judges,  including  a  first 
president  and  three  presidents  of  chamber, 
an  attorney-general  and  six  advocates-general, 
one  head  registrar  and  four  deputy  registrars 
appointed  by  the  head  registrar,  and  a  cer- 
tain number  of  ushers.  Jones,  French  Bar, 
22 ;  Guyot,  S^^.  Univ. 

The  jurisdiction  of  the  court  is  only  on  error 
shown  in  the  proceedings  of  the  lower  courts 
in  matters  of  law,  taking  the  facts  as  found  by 
the  lower  courts. 

COURSE.  The  direction  of  a  line  with 
reference  to  a  meridian. 

Where  there  are  no  monuments,  the  land 
must  be  bounded  by  the  courses  and  distances 
mentioned  in  the  patent  or  deed.  4  Wheat. 
444  ;■  3  Pet.  96  ;  3  Murph.  No.  C.  82  ;  2  Harr. 
&  J.  Md.  267 ;  5  id.  25C  When  the  lines  are 
actually  marked,  they  must  be  adhered  to 
though  they  vary  from  "the  course  mentioned 
in  the  deeds.  2"  Overt.  Tenn.  304 ;  7  Wheat. 
7.  See  3  Call,  Va.  239 ;  7  T.  B.  Monr.  Ky. 
333.     See  Boundary. 

COURSE  OF  TRADE.  What  is  usually 
done  in  the  management  of  trade  or  business. 

Men  are  presumed  to  act  for  their  own  in- 
terest, and  to  pursue  the  way  usually  adopted 
by  men  generally:  hence  it  is  presumed  in 
law  that  men  in  their  actions  will  pursue  the 
usual  course  of  trade. 

COURSE  OF  THE  VOYAGE.  By  this 
term  is  understood  the  regular  and  customary 
track,  if  such  there  be,  which  a  ship  takes 
in  going  from  one  port  to  another,  and  the 
shortest  way.     Marshall,  Ins.  185. 

COURT  (Fr.  cour,  Dutch,  koert,  a  yard). 
In  Practice.  A  body  in  the  government  to 
which  the  public  administration  of  justice  is 
delegated. 

The  presence  of  a  suf&cient  number  of  the 
members  of  such  a  body  regularly  convened 
in  an  authorized  place  at  an  appointed  time, 
engaged  in  the  full  and  regular  performance 
of  its  functions. 

The  place  where  justice  is  judicially  ad- 
ministered.    Coke,  Litt.  58  a. 

The  judge  or  judges  themselves,  when  duly 
convened. 

The  term  is  used  in  all  the  above  senses,  though 
but  infrequently  in  the  third  sense  given.  The  ap- 
plication of  the  term— which  originally  denoted  the 
place  of  assembling — to  denote  the  assemblage,  strik- 
ingly resembles  the  similar  application  of  the  Latin 
term  curia  (if,  indeed,  it  be  not  a  mere  translation), 
and  is  readily  explained  by  the  fact  that  the  earlier 
courts  were  merely  assemblages,  in  the  court-yard 
of  the  baron  or  of  the  king  himself,  of  those  who 
were  qualified  and  whose  duty  it  was  so  to  appear 
at  stated  times  or  upon  summons.  Traces  of  this 
usage  and  constitution  of  courts  still  remain  in  the 
courts  baron,  the  various  courts  for  the  trial  of  im- 
peachments in  England  and  the  United  States,  and 
in  the  control  exercised  by  the  parliament  of  Eng- 
land and  the  legislatures  of  the  various  states  of 
the  United  States  over  the  organization  of  courts 
of  justice,  as  constituted  in  modern  times.  Indeed, 
the  English  parliament  is  still  the  High  Court  of 
Parliament,  and  in  Massachusetts  the  united  legis- 
lative bodies  are  entitled,  as  they  (and  the  body  to 
which  they  succeeded)  have  been  from  time  imme- 
morial, the  General  Court. 
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In  Englfind,  howeTer,  and  in  those  states  of  the 
United  States  which  existed  as  colonies  prior  to  the 
revolution,  most  of  these  judicial  functions  were 
early  transferred  to  bodies  of  a  compacter  organi- 
zation, whose  sole  function  was  the  public  adminis- 
tration of  justice.  The  power  of  impeachment  of 
Farious  high  officers,  however,  is  still  retained  by 
the  legislative  bodies  both  in  England  and  the 
United  States,  and  is,  perhaps,  the  only  judicial 
function  which  has  ever  been  exercised  by  the  legis- 
lative bodies  in  the  newer  states  of  the  United 
States.  These  more  compact  bodies  are  the  courts, 
as  the  term  is  used  in  its  modern  acceptance. 

The  one  common  and  essential  feature  in  all  courts 
is  a  judge  or  judges, — so  essential,  indeed,  that  they 
are  even  called  the  court,  as  distinguished  from  the 
accessory  and  subordinate  officers.  Courts  of  record 
are  also  provided  with  a  recording  officer,  variously 
known  as  clerk,  prothonotary,  register,  etc.;  while 
in  all  courts  there  are  counsellors,  attorneys,  or 
rimilar  officers  recognized  as  peculiarly  suitable 
persons  to  represent  the  parties  actually  concerned 
in  the  causes,  and  who  are  considered  as  officers  of 
the  court  and  assistants  of  the  judges,  together  with 
a  variety  of  ministerial  officers,  such  as  sheriffs,  con- 
Stables,  bailiffs,  tipstaves,  criers,  etc.  For  a  con- 
sideration of  the  functions  of  the  various  members 
of  a  court,  see  the  various  appropriate  titles,  as  Jury, 
Sheriff,  etc. 

Courts  are  said  to  belong  to  one  or  more  of 
the  following  classes,  according  to  the  nature 
and  extent  of  their  jurisdiction,  their  forms 
of  proceeding,  or  the  principles  upon  which 
they  administerjustice,  viz. : — 

Admiralty.     See  Admiralty. 

Appellate,  which  take  cognizance  of  causes 
removed  from  another  court  by  appeal  or  writ 
of  error.  See  Appeal  ;  Appellate  Jurisdic- 
tion ;  Division  of  Opinion. 

Central.     See  Central  Criminal  Court. 

Civil,  which  redress  private  wrongs.  See 
Jurisdiction. 

Criminal,  which  redress  public  wrongs,  that 
is,,  crimes  or  misdemeanors. 

Ecclesiastical.   See  Ecclesiastical  Courts. 

Of  equity,  which  administerjustice  accord- 
ing to  the  principles  of  equity.  See  Equity; 
Court  of  Equity;  Court  of  Chancery. 

Of  general  jurisdiction,  which  have  cogni- 
zance of  and  may  determine  causes  various  in 
their  nature. 

Inferior,  which  are  subordinate  to  other 
courts ;  also,  those  of  a  very  limited  jurisdic- 
tion. 

Of  law,  which  admini^er  justice  according 
to  the  principles  of  the  common  law. 

Of  limited  or  special  jurisdiction,  which 
can  take  cognizance  of  a  few  specified  matters 

only- 

Local,  which  have  jurisdiction  of  causes 
occurring  in  certain  places  only,  usually  the 
limits  of  a  town  or  borough,  or,  in  England, 
of  a  barony.     See  Local  Courts. 

Martial.     See  Court-Martial. 

Not  of  record,  those  which  are  not  courts 
of  record. 

Of  original  jurisdiction,  which  have  juris- 
diction of  causes  in  the  first  instance.  See 
Jurisdiction. 

Of  record.     See  Court  of  Record. 

Superior,  which  are  those  of  immediate 
jurisdiction  between  the  inferior  and  supreme 


courts ;  also,  those  of  controlling  as  distin- 
guished from  those  of  subordinate  jurisdic- 
tion. 

Supreme,  which  possess  the  highest  and 
controlling  jurisdiction  ;  also,  in  some  states, 
a  court  of  higher  jurisdiction  than  the  supe- 
rior courts,  though  not  the  court  of  final 
resort. 

COURT  OF  ADMIRALTY.  See  Ad- 
miralty;  Courts  of   the   United   States, 

COURT  OP  ANCIENT  DEMESNE. 
In  English  Law.  A  court  of  peculiar  coii- 
stitution,  held  by  a  bailifi'  appointed  by  the 
king,  in  which  alone  the  tenants  of  the  king's 
demesne  could  be  impleaded.  2  Burr.  1040; 
1  Spence,  Eq.  Jur.  100;  2Sharswood,  Blackst. 
Comm.  99;  1  Report  Eng.  Real  Prop.  Comm. 
28,  29;  3  Stephen,  Comm.  211,  212. 

COURT  OP  APPEALS.  In  Ameri- 
can La'w  An  appellate  tribunal  which,  in 
Kentucky,  Maryland,  and  New  York,  is  the 
court  of  last  resort.  See  the  articles  on  those 
states. 

COURT  OP  ARCHES  (L.  Lat.  curia  de 
arcubus).  In  English  Ecclesiastical  Law. 
A  court  of  appeal,  and  of  original  jurisdic- 
tion. 

The  most  ancient  consistory  court  belonging  to 
the  archbishop  of  Canterbury  for  the  trial  of  spirit- 
ual causes,  the  judge  of  which  is  called  the  df.nn 
of  the  arches,  because  he  anciently  held  his  court 
in  the  church  of  St.  Mary  le  Bow  {Sartcta  JlJariit  de 
arcubus, — ^literally,  "  St.  Mary  of  arches"),  so  named 
from  the  style  of  its  steejile,  which  is  rnised  upon 
pillars  built  archwise,  like  so  many  bent  bows. 
Termes  de  la  Ley.  It  is  now  held,  as  are  also  the 
other  spiritual  courts,  in  the  hall  belonging  to 
the  College  of  Civilians,  commonly  called  Doctors' 
Commons. 

2.  Its  proper  jurisdiction  is  only  over  the 
thirteen  peculiar  parishes  belonging  to  the 
archbishop  in  London ;  but,  the  office  of  dean 
of  the  arches  having  been  for  a  long  time 
united  with  that  of  the  archbishop's  prin- 
cipal official,  the  judge  of  the  arches,  in 
right  of  such  added  office,  receives  and  de- 
termines appeals  from  the  sentences  of  all 
inferior  ecclesiastical  courts  within  the  pro- 
vince. 3  Blackstone,  Comm.  64;  3  Stephen, 
Comm.  431 ;  Wharton's  Law  Diet.  2d  Lond. 
ed.  Arches  Court.  Many  suits  are  also 
brought  before  him  as  original  judge,  the  cog- 
nizance of  which  properly  belongs  to  inferior 
jurisdictions  within  the  province,  but  in  re- 
spect of  which  the  inferior  judge  has  waived 
his  jurisdiction  under  a  certain  form  of  pro- 
ceeding known  in  the  common  law  by  the  de- 
nomination of  letters  of  request.  3  Stephen, 
Comm.  431;  2  Chitty,  Genl.  Pract.  496;  2 
Add.  Eccl.  406. 

3.  From  the  court  of  arches  an  appeal 
formerly  lav  to  the  pope,  and  afterwards,  by 
statute  25  Hen.  VIII.  c.  19,  to  the  king  in 
chancery  (that  is,  to  a  court  of  delegates  ap- 
pointed under  the  king's  great  seal),  as  su- 

Ereme  head  of  the  English  church,  but  now, 
y  2  &  3  Will.  IV.  c.  92,  and  3  &  4  Will.  IV. 
c.  41,  to  the  judicial  committee  of  the  privy 
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council.  3  Blackstone,  Comm.  65 ;  3  Stephen, 
Comm.  431. 

4.  A  suit  is  commenced  in  the  ecclesias- 
tical court  by  citing  the  defendant  to  appear, 
and  exhibiting  a  libel  containing  the  com- 
plaint against  him,  to  which  he  answers. 
Proofs  are  then  adduced,  and  the  judge  pro- 
nounces decree  upon  hearing  the  arguments 
of  advocates,  which  is  then  carried  into  effect. 

Consult  Burn,  Eocl.  Law ;  Reeve,  Hist. 
Eng.  Law ;  3  Blackstone,  Comm.  65 ;  3  Ste- 
phen, Comm.  431. 

COURTS  OF  ASSIZE  AND  NISI 
PRIUS.  In  English  Law.  Courts  com- 
posed of  two  or  more  commissioners,  called 
judges  of  assize  ^or  of  assize  and  nisi  prius), 
who  are  twice  in  every  year  sent  by  tli« 
queen's  special  commission  on  circuits  all 
round  the  kingdom,  to  try,  by  a  jury  of  the 
respective  counties,  the  truth  of  such  matters 
of  fact  as  are  then  under  dispute  in  the 
courts  of  Westminster  Hall;  there  being, 
however,  as  to  London  and  Middlesex,  this 
exception,  that,  instead  of  their  being  com- 
prised within  any  circuit,  courts  of  nisi  prius 
are  held  there  for  the  same  purpose,  in  and 
after  every  term,  before  the  chief  or  other 
judge  of  the  superior  court,  at  what  are 
called  the  London  and  Westminster  sittings. 

3.  These  judges  of  assize  came  into  use  in  the  i 
room  of  the  ancient  justices  in  eyre  (juaticiarii  j 
in  itinere),  who  were  regularly  established,  if  not 
first  appointed,  by  the  Parliament  of  Northampton, 
A.  D.  1176  (22  Hen.  II.),  with  a  delegated  power 
from  the  king's  great  court,  or  aula  regis,  being 
looked  upon  as  meuibers  thereof  j  though  the  pre- 
sent justices  of  assize  and  nisV  priua  are  more  im- 
mediately derived  from  the  stat.  Westm.  2, 13  Edw. 
I.  c.  30,  and  consist  principally  of  the  judges  of  the 
superior  courts  of  common  law,  being  assigned  by 
that  statute  out  of  the  king's  sworn  justices,  as- 
sociating to  themselves  one  or  two  discreet  knights 
of  each  county.  By  stat.  27  Edw.  I.  c.  4  (ex- 
plained by  12  Edw.  II.  c.  .S),  assizes  and  in- 
quests are  allowed  to  be  taken  before  any  one  jus- 
tice of  the  court  in  which  the  plea  is  brought, 
associating  with  him  one  knight  or  other  approved 
man  of  the  county;  by  stat.  14  Edw.  III.  c.  16,  in- 
quests of  niai  prina  may  be  taken  before  any  jus- 
tice of  either  bench  (though  the  plea  be  not  de- 
pending in  his  own  court),  or  before  the  chief 
baron  of  the  exchequer,  if  he  be  a  man  of  the 
law,  or,  otherwise,  before  the  justices  of  assize,  so 
that  one  of  such  justices  be  a  judge  of  the  king'? 
bench  or  common  pleas,  or  the  king's  sergeant 
sworn;  and,  finally,  by  2  &  3  Vict.  o.  22,  all  jus- 
tices of  assize  may,  on  their  respective  circuits,  try 
causes  pending  in  the  court  of  exchequer,  without 
issuing  (as  it  had  till  then  been  considered  neces- 
sary to  do)  a  separate  commission  from  the  ex- 
chequer for  that  purpose.  3  Stephen,  Comm.  421- 
423 ;  3  Blackstone,  Comm.  57,  58. 

3.  There  are  eight  circuits  (formerly 
seven),  viz. :  the  Home,  Midland,  Norfolk,  Ox- 
ford, Northern,  Western,  North  Wales,  and 
South  Wales.  A  general  commission  is 
issued  twice  a  year  to  the  judges  mentioned 
(of  the  superior  courts  of  common  law  at 
Westminster),  two  of  whom  are  assigned  to 
every  circuit.  The  judges  have  four  several 
commissions,  viz. :  of  the  peace;  of  oyer  and 
termirto-;  oi  gaol  delivery ;  andof  nmpnjw. 


There  were  formerly  five,  including  the  com- 
mission of  assize ;  but  the  recent  abolition 
of  assizes  and  other  real  actions  has  thrown 
that  Commission  out  of  force.  The  com- 
mission of  nisi  prius  is  directed  to  the 
judges,  the  clerks  of  assize,  and  others ;  and 
by  it  civil  causes  in  which  issue  has  been 
joined  in  any  one  of  the  superior  courts 
are  tried  in  circuit  by  a  jury  of  twelva 
men  of  the  county  in  which  the  venire  i» 
laid,  and  on  return  of  the  verdict  to  the 
court  above — usually  on  the  first  day  of  the 
term  following — the  court  gives  judgment  on 
the  fifth  day  after  allowing  the  four  inter- 
mediate days  to  either  party,  if  dissatisfied 
with  the  verdict,  to  move  for  a  new  trial.  3 
Stephen,  Comm.  424,  425;  3  Blackstone, 
Comm.  58,  59.  Where  courts  of  this  kind  ex- 
ist in  the  United  States,  they  are  instituted 
by  statutory  provision.  4  Watts  &  S.  Penn. 
404.  See  Oyee  and  Terminer;  Gaol  De; 
livery ;  codrts  oe  over  and  terminer  and 
General  Gaol  Delivery;  Nisi  Prius;  Com- 
mission OF  THE  Peace. 

COURT  OP  ATTACHMENTS.  The 
lowest  of  the  three  courts  held  in  the  forests. 

The  highest  court  is  called  Justice  in  Eyre's 
Scat;  the  middle,  the  Sweinmotc;  and  the  lowest, 
the  Attachment.  Sharswood,  Eor.  Laws,  90,  99 ; 
"Wharton,  Law  Diet.  Attachment  of  the  Foreata. 

The  Court  of  Attachments  is  to  be  held  be- 
fore the  verderors  of  the  forest  once  in  every 
forty  days,  to  inquire  of  all  offenders  against 
vert  and  venison,  by  receiving  from  the  forest- 
ers or  keepers  their  attachments  or  present- 
ments de  viridi  et  venatione,  enrolling  them, 
and  certifying  them  under  their  seals  to  the 
court  of  justice-seat,  or  sweinmote;  for  this 
court  can  only  inquire  of  offenders  ;  it  cannot 
convict  them.  3  Blackstone,  Comm.  439 ; 
Carta  de  Foresta,  9  Hen.  III.  c.  8 ;  Termes 
de  la  Ley.     But  see  Forest  Courts. 

COURT  OP  AUGMENTATION.  A 
court  established  by  27  Hen.  VIII.  c.  27,  for 
managing  the  revenues  and  possessions  of  all 
monasteries  whose  income  was  under  two 
hundred  pounds  a  year  (which  by  an  act  of 
parliament  of  the  same  session  had  been 
given  to  the  king),  and  for  determining  suits 
relating  thereto. 

It  was  called  "  The  Court  of  the  Augment- 
ations of  the  Revenues  of  the  King's  Crown" 
(from  the  avgmentalion  of  the  revenues  of  the 
crown  derived  from  the  suppression  of  the 
monasteries),  and  was  a  court  of  record,  with 
one  great  seal  and  one  privy  seal, — the 
officers  being  a  chancellor,  who  had  the  great 
seal,  a  treasurer,  a  king's  attorney  and  soli- 
citor, ten  auditors,  seventeen  receivers,  with 
clerk,  usher,  etc. 

All  dissolved  monasteries  under  the  above 
value,  with  some  exceptions,  were  in  survey 
of  the  court,  the  chancellor  of  which  was 
directed  to  make  a  yearly  report  of  their  reve- 
nues to  the  king.  The  court  was  dissolved 
in  the  reign  of  queen  Mary,  but  the  Office  of 
Augmentation  remained  long  after;  and  the 
records  of  the  court  are  now  at  the  Public 
Record  Office,  in  the  keeping  of  the  master  of 
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the  rolls,  stat.  1  &  2  Vict.  c.  94,  and  may 
be  searched  on  payment  of  a  fee.  Eng.  Cy- 
clopaedia ;  Termes  de  la  Ley ;  Cowel. 

COURT  OP  BANKRUPTCY.  A  court 
of  record,  in  England,  with  jurisdiction  in 
bankruptcy,  primary  and  appellate,  and  which 
is  declared  a  court  of  law  and  equity  for  that 
purpose.  The  nature  of  its  constitution  may 
be  learned  from  the  early  sections  of  the 
Bankrupt  Law  Consolidation  Act,  1849.  The 
judgments  of  this  court  may  be  examined, 
on  appeal,  by  a  vice-chancellor,  and  succes- 
sively by  the  lord-chancellor  and  the  house 
of  lords,  if  he  deem  the  question  of  suffi- 
cient difficulty  or  importance.  3  Sharswood, 
Blackst.  Comm.  428.  There  is  a  court  of 
bankruptcy  in  London,  established  by  1  &  2 
Will.  IV.  c.  56,  and  5  &  6  Will.  IV.  o.  29,  s. 
21;  and  courts  of  bankruptcy  for  different 
districts  are  established  by  5  &  6  Vict.  c.  122, 
which  are  branches  of  the  London  court.  2 
Stephen,  Comm.  199,  200 ;  3  id.  426. 

COURT  BARON.  A  domestic  court,  in- 
cident to  every  manor,  to  be  held  by  the  stew- 
ard within  the  manor,  for  redressing  mis- 
demeanors and  nuisances  therein,  and  for 
settling  disputes  among  the  tenants  relating 
to  property.     It  is  not  a  court  of  record. 

Customari/  court  baron  is  one  appertain- 
ing entirely  to  copyholders.  See  Customary 
Court  Baron. 

Freeholders'  court  baron  is  one  held  before 
the  freeholders  who  owe  suit  and  service  to 
the  manor.     It  is  the  court-baron  proper. 

These  courts  have  now  fallen  into  great  disuse 
in  England ;  and  provision  is  made  by  statute  9  & 
10  Vict.  c.  95,  §  14,  enabling  the  lord  of  any  manor 
which  has  a  court  in  which  debts  or  demands  are 
recoverable  to  surrender  to  the  crown  the  right  of 
holding  such  court,  and  upon  such  surrender  the 
court  is  discontinued  and  the  right  of  holding  it 
ceases.  In  the  state  of  New  York  such  courts  were 
held  while  the  state  was  a  province.  See  charters 
in  Bolton's  Hist,  of  New  Chester.  The  court  has 
derived  its  name  from  the  fact  that  it  was  the  court 
of  the  baron  or  lord  of  the  manor,  3  Sharswood, 
Blackst.  Comm.  33,  n. ;  see  Fleta,  lib.  2,  c.  53  ; 
though  it  is  explained  by  some  as  being  the  court 
of  the  freeholders,  who  were  in  some  instances 
called  barons.     Coke,  Litt.  5S  a. 

3.  Before  the  abolition  of  the  writ  of  right, 
by  statute  3  &  4  Will.  IV.  c.  27,  ^  30,  the 
most  important  business  of  this  court  was  to 
determine  all  controversies  relating  to  the 
right  to  lands  within  the  manor.  It  also 
secured  the  performance  of  the  services  and 
duties  stipulated  for  by  lords  of  manors,  and 
adjudicated  upon  actions  of  a  personal  nature 
where  the  amount  of  the  debt  or  damage  was 
under  forty  shillings.  This  jurisdiction  over 
personal  action  it  still  retains.  3  Blackstone, 
Comm.  33 ;  1  Crabb,  Real  Prop.  H  631-634. 

3>  These  courts  may  also  make  by-laws 
regulating  the  use  of  commons  and  the  like, 
which  are  binding  upon  such  tenants  as  as- 
sent to  them,  unless  already  regulated  by 
prescription  or  under  an  immemorial  custom ; 
but  such  laws  cannot  bind  strangers.  The 
penalty  for  a  breach  of  such  laws  is  in  the 
nature  of  a  fine,  and  not  of  an  amercement. 


The  freeholders  of  the  manor  alone  can  be 
suitors,  and  they  also  constitute  the  judges  of 
the  court.  Unless,  then,  there  are  two  or  more 
freeholders,  there  can  be  no  such  court,  and 
the  party  must  appeal  to  the  lord  paramount. 
The  steward  of  the  manor  acts  rather  as 
registrar  than  as  judge;  but  his  presence  is 
necessary  to  a  proper  constitution  of  the  court. 

It  may  be  held  at  any  place  within  the 
manor,  upon  giving  fifteen  days'  notice  (in- 
cluding three  Sundays),  or  even  upon  shorter 
notice  of  the  time  of  holding.  In  later  times 
it  assembles  usually  but  once  a  year;  though 
formerly  it  was  held  every  three  weeks,  or,  as 
some  think,  as  often  as  the  lord  chose. 

COURT  OF  CHANCERY,  or  CHAN- 
CERY. A  court  existing  in  England  and 
several  of  the  United  States,  which  possesses 
an  extensive  equity  jurisdiction. 

The  name  is  said  by  some  to  be  derived  from 
that  of  the  chief  judge,  who  is  called  a  chancellor ; 
others  derive  both  names  directly  from  the  cancelli 
(bars)  which  in  this  court  anciently  separated  the 
press  of  people  from  the  officers.  See  3  Sharswood, 
Blackst.  Comm.  46,  n.;  CAKCELLAnius. 

In  American  Law.  A  court  of  general 
equity  jurisdiction. 

The  terms  equity  and  chancery,  court  of  equity 
and  court  of  chancery,  are  constantly  used  as 
synonymous  in  the  United  States.  It  is  presumed 
that  this  custom  arises  from  the  circumstance  that 
the  equity  jurisdiction  which  is  exercised  by  the 
courts  of  the  various  stales  is  assimilated  to  that 
possessed  by  the  English  courts  of  chancery.  In- 
deed, in  some  of  the  states  it  is  made  identical 
therewith  by  statute,  so  far  as  conformable  to  our 
institutions. 

2.  Separate  courts  of  chancery  or  equity 
exist  in  a  few  of  the  states ;  in  others,  the 
courts  of  law  sit  also  as  courts  of  equity ;  in 
others,  equitable  relief  is  administered  under 
the  forms  of  the  common  law;  and  in  others, 
the  distinction  between  law  and  equity  has 
been  formally  abolished  or  never  existed. 
See  the  articles  on  the  various  states.  The 
federal  courts  exercise  an  equity  jurisdiction 
whether  the  state  courts  in  the  district  are 
courts  of  equity  or  not.  2  McLean,  C.  C.  568 ; 
15  Pet.  9  ;  11  How.  069  ;  13  id.  268,  519. 

In  English  Law.  The  highest  court  of 
judicature  next  to  parliament. 

The  superior  court  of  chancery,  called  dis- 
tinctively "  The  High  Court  of  Chancery," 
consists  of  six  separate  tribunals,  viz. :  the 
court  of  the  lord  high  chancellor  of  Great 
Britain;  the  court  of  the  master  of  the  rolls, 
or  keeper  of  the  records  in  chancery;  the 
court  of  appeal  in  chancery,  which  title  see; 
the  three  separate  courts  of  the  vice-chan- 
cellors. 

The  jurisdiction  of  this  court  is  fourfold. 

3>  The  common-law  or  ordinary  jurisdiction. 
By  virtue  of  this  the  lord-chancellor  is  a  privy 
councillor  and  prolocutor  of  the  house  of 
lords.  The  writs  for  a  new  parliament  issue 
from  this  department.  The  Petty  Bag  Office 
is  in  this  jurisdiction.  It  is  a  common-law 
court  of  record,  in  which  pleas  oi  scire  facias 
to  repeal  letters-patent  are  exhibited,  and 
many  other  matters    are    determined,  and 


COURT  OF  CHIVALRY 


377 


COURT  OF  COMMON  PLEAS 


whence  all  original  writs  issue.  See  11  & 
12  Vict.  c.  94 ;  12  &  13  Vict.  o.  109. 

The  statutory  jurisdiction  includes  the  power 
which  the  lord-chancellor  exercises  under  the 
habeas  corpus  act,  and  inquires  into  chari- 
table uses,  but  does  not  include  the  equitable 
jurisdiction. 

The  specially  delegated  jurisdiction  includes 
the  exclusive  authority  which  the  lord-chan- 
cellor and  lords  justices  of  appeal  have  over 
the  persons  and  property  of  idiots  and  luna- 
tics. 

4.  The  equity  or  extraordinary  jurisdiction 
is  either  assistant  or  auxiliaiy  to  the  common 
law,  including  discovery  for  the  promotion  of 
substantial  justice  at  the  common  law,  pre- 
servation of  testimony  of  persons  not  liti- 
gants relating  to  suits  or  questions  at  law, 
removal  of  improper  impediments  and  pre- 
vention of  unconscientious  defences  at  com- 
mon law,  giving  effect  to  and  relieving  from 
the  consequences  of  common-law  judgments; 
concurrent  with  the  common  law,  including 
the  remedial  correction  of  fraud,  the  preven- 
tion of  fraud  by  injunction,  accident,  mis- 
take, account,  dower,  interpleader,  the  de- 
livery up  of  documents  and  specific  chattels, 
the  specific  performance  of  agreements;  or 
exclusive,  relating  to  trusts,  infancy,  the  equi- 
table rights  of  wives,  legal  and  equitable 
mortgages,  the  assignment  of  choses  in  ac- 
tion, partition,  the  appointment  of  receivers, 
charities,  or  public  trusts.  Wharton,  Law 
Diet.  2d  Lond.  ed. 

5.  The  inferior  courts  of  chancery  are  the 
equity  courts  of  the  Palatine  Counties,  the 
Cfturts  of  the  Two  Universities,  the  lord- 
mayor's  courts  in  the  city  of  London,  and 
the  court  of  chancery  in  the  Isle  of  Man. 
See  18  &  19  Vict.  c.  48,  and  the  titles  of  these 
various  courts.  Consult  Story,  Equity  Ju- 
risprudence ;  Daniell,  Chancery  Practice ; 
Spence,  Eq.  Jur. ;  Courts  op  Equity. 

COURT  OP  CHIVALRY.  In  English 
Law.  An  ancient  military  court,  possessing 
both  civil  and  criminal  jurisdiction  touching 
matters  of  arms  and  deeds  of  war. 

As  a  court  of  civil  jurisdiction,  it  was  held 
by  the  lord  high  constable  of  England  while 
that  office  was  filled,  and  the  earl-marshal, 
jointly,  and  subsequently  to  the  attainder  of 
Stafford,  duke  of  Buckingham,  in  the  time 
of  Henry  VIIL,  by  the  earl-marshal  alone. 
It  had  cognizance,  by  statute  13  Ric.  II.  c.  2, 
"of  contracts  and  other  matters  touching 
deeds  of  arms  and  war,  as  well  out  of  the 
realm  as  within  it."  This  jurisdiction  was 
of  importance  while  the  English  kings  held 
territories  In  France. 

As  a  court  of  criminal  jurisdiction,  it  could 
be  held  only  by  the  lord  high  constable  and 
earl-marshal  jointly.  It  had  jurisdiction  over 
"  pleas  of  life  and  member  arising  in  matters 
of  arms  and  deeds  of  war,  as  well  out  of  the 
realm  as  within  it." 

It  was  not  a  court  of  record,  could  neither 
fine  nor  imprison,  7  Mod.  127,  and  has  fallen 
entirely  into  disuse.  3  Sharswood,  Blackst. 
Comm.  68  ;  4  id.  268. 


COURTS  CHRISTIAN.  Ecclesiastical 
courts,  which  see. 

COURTS  OP  THE  CINQUE 
PORTS.  In  English  Law.  Courts  of 
limited  local  jurisdiction,  formerly  held  be- 
fore the  mayor  and  jurats  (aldermen)  of  the 
Cinque  Ports. 

A  writ  of  error  lay  to  the  lord-warden  in 
his  court  at  Shepway,  and  from  this  court  to 
the  queen's  bench.  By  the  18  &  19  Vict.  c. 
48,  and  20  &  21  Vict.  c.  1,  the  jurisdiction  and 
authority  of  the  lord-warden  of  the  Cinque 
Ports  and  constable  of  Dover  Castle,  in  or  in 
relation  to  the  administration  of  justice  in 
actions,  suits,  or  other  civil  proceedings,  at 
law  or  in  equity,  are  abolished.  3  Sharswood, 
Blackst.  Comm.  79  ;  3  Stephen,  Comm.  447, 
448.     See  Cinque  Ports. 

COURT  OP  CLAIMS.  See  Courts  of 
THE  United  States,  Sf,  SS. 

COURT  OP  THE  CLERK  OF  THE 
MARKET.  In  English  Law.  A  tribunal 
incident  to  every  fair  and  market  in  the  king- 
dom, to  punish  misdemeanors  therein. 

This  is  the  most  inferior  court  of  criminal  juris- 
diction in  the  kingdom.  The  object  of  its  jurisdic- 
tion is  principally  the  recognizance  of  weights  and 
measures,  to  try  whether  they  are  according  to  the 
true  standard  thereof,  which  standard  was  anciently 
committed  to  the  custody  of  the  bishop,  who  ap- 
pointed some  clerk  under  him  to  inspect  the  abuse 
of  them  more  narrowly;  and  hence  this  officer, 
though  usually  a  layman,  is  called  the  clerk  of  the 
market. 

The  jurisdiction  over  weights  and  measures 
formerly  exercised  by  the  clerk  of  the  market 
lias  been  taken  from  him  by  stat.  5  &  6  Will. 
IV.  c.  63. 

COURT  OP  COMMON  PLEAS.  In 
American  Lavr.  A  court  of  original  and 
general  jurisdiction  for  the  trial  of  issues  of 
lact  and  law  according  to  the  principles  of 
the  common  law. 

Courts  of  this  name  still  exist  in  some  of 
the  states  of  the  United  States,  and  frequently 
have  a  criminal  as  well  as  civil  jurisdiction. 
They  are,  in  general,  courts  of  record,  being 
expressly  made  so  by  statute  in  Pennsylvania. 
3  oerg.  &  R.  Penn.  246.  In  Pennsylvania 
•they  exercise  an  equity  jurisdiction  also,  as 
well  as  that  at  common  law.  Courts  of  sub- 
stantially similar  powers  to  those  indicated 
in  the  definition  exist  in  all  the  states,  under 
various  names;  and  for  peculiarities  in  their 
constitution  reference  is  made  to  the  articles 
on  the  states  in  regard  to  which  the  question 
may  arise. 

In  English  Law  One  of  the  three  supe- 
rior courts  of  common  law  at  Westminster. 

This  court,  which  is  sometimes  called,  also,  Ban- 
cus  Communis,  Bancus,  and  Common  Bench,  is  a 
branch  of  the  aula  regis  and  was  at  its  institu- 
tion ambulatory,  following  the  household  of  the 
king.  In  the  eievenlh  clause  of  Magna  Charta,  a.d. 
I  1214,  it  is  provided  that  it  shall  be  held  at  some 
fixed  place,  which  is  Westminster.  The  establish- 
'  ment  of  this  court  at  Westminster,  and  the  conse- 
quent construction  of  the  Inns  nf  Court  and  gathering 
togetherof  the  common-law  lawyers,  enabled  the  law 
I  itself  to  withstand  the  attacks  of  the  canonists  and 
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civilians.  It  derived  its  name  from  the  fact  that 
iho  causes  of  common  people  were  heard  there.  It 
had  exclusive  jurisdiction  of  real  actions  as  long  as 
those  actions  were  in  use,  and  had  also  an  exten- 
sive and,  for  a  long  time,  exclusive  jurisdiction  of 
all  actions  between  subjects.  This  latter  jurisdic- 
tion, however,  was  gradually  encroached  upon  by 
the  king's  bench  and  exchequer,  with  which  it  now 
has  a  concurrent  jurisdiction  in  many  matters.  For- 
merly none  but  Serjeants  at  law  were  admitted  to 
practice  before  this  court  in  bane,  6  Bingh.  N.  c. 
235  ;  but,  by  statutes  6  4  7  Vict.  c.  IS,  §  61,  9  &  10 
Vict.  c.  54,  all  barristers  at  law  have  the  right  of 
'*  practice,  pleading,  and  audience. '' 

It  consists  of  one  chief  and  four  puisne  or 
associate  justices. 

It  has  a  civil,  common-law  jurisdiction, 
concurrent  with  the  king's  bench  and  ex- 
chequer, of  personal  actions  and  actions  of 
ejectment,  and  a  peculiar  or  exclusive  juris- 
diction of  real  actions,  actions  under  the  Rail- 
way and  Canal  Traffic  Act,  17  &  18  Vict.  c.  31, 
the  registration  of  judgments,  annuities,  etc., 
1  &  2  Vict.  c.  110;  2  &  3  Vict.  c.  11;  3  &  4 
Vict.  c.  82;  18  Vict.  c.  15  ;  respecting  fees  for 
conveyances  under  3  &  4  Will.  IV.  c.  74  ;  the 
examination  of  married  women  concerning 
their  conveyances,  11  &  12  Vict.  c.  70;  17  & 
18  Vict.  c.  75  ;  19  &  20  Vict.  o.  108,  §  73  ;  and 
of  appeals  from  the  revising  barristers'  court, 
6  &  7  Vict.  c.  18.  Wharton,  Law  Diet.  2d 
Loud.  ed. 

Appeals  formerly  lay  from  this  court  to  the 
king's  bench;  but,  by  statutes  11  Geo.  IV., 
and  1  Will.  IV.  c.  70,  appeals  for  errors  in  law 
are  now  taken  to  the  judges  of  the  king's 
bench  and  barons  of  exchequer  in  the  ex- 
chequer chambers,  from  whose  judgment  an 
appeal  lies  only  to  the  house  of  lords.  3 
Sharswood,  Blackst.  Oomm.  40. 

COURTS    OP    CONSCIENCE.      See 

Courts  of  Requests. 

COURT    OF    CONVOCATION.       In 

English  Ecclesiastical  La\?<r.  A  convoca- 
tion or  ecclesiastical  synod,  which  is  in  the 
nature  of  an  ecclesiastical  parliament. 

There  is  one  for  each  province.  They  are  com- 
posed respectively  of  the  archbishop,  all  the  bishops, 
deans,  and  archdeacons  of  their  province,  with  one 
proctor,  or  representative,  from  each  chapter,  and, 
in  the  province  of  Canterbury,  two  proctors  for  the 
beneficed  parochial  clergy  in  each  diocese,  while  in 
the  province  uf  York  there  are  two  proctors  for 
each  archdeaconry.  In  York  the  convocation  con- 
sists of  only  one  house ;  but  in  Canterbury  there 
are  two  houses,  of  which  the  archbishop  and 
bishops  form  the  upper  house,  and  the  lower  con- 
sists of  the  remaining  members  of  the  convocation. 
In  this  house  a  prolocutor,  performing  the  duty  of 
president,  is  elected.  These  assemblies  meet  at  the 
time  appointed  in  the  queen's  writ.  The  convoca- 
tion has  long  been  summoned ^ro/orma  only,  but  is 
still,  in  fact,  summoned  before  the  meeting  of  every 
new  parliament,  and  adjourns  immediately  after- 
wards, without  proceeding  to  the  dispatch  of  any 
business. 

The  purpose  of  the  convocation  is  stated  to  be 
the  enactment  of  canon  law,  subject  to  the  license 
and  authority  of  the  sovereign,  and  consulting  on 
ecclesiastical  matters. 

In  their  judicial  capacity,  their  jurisdiction 
extends  to  matters  of  heresy,  schisms,  and 


other  mere  spiritual  or  ecclesiastical  causes, 
— an  appeal  lying  from  their  judicial  pro- 
ceedings to  the  queen  in  council,  by  stat.  2  & 
3  Will.  IV.  c.  92. 

Cowel;  Termes  de  la  Ley;  Bacon,  Abr. 
Ecclesiastical  Courts,  A  1;  1  Sharswood, 
Blackst.  Comm.  279. 

COURT  OF  THE  CORONER.  In 
English  Jja.vr.  A  court  of  record,  to  in- 
quire, when  any  one  dies  in  prison,  or  comes 
to  a  violent  or  sudden  death,  by  what  man- 
ner he  came  to  his  end.  4  Stephen,  Comm. 
341 ;  4  Sharswood,  Blackst.  Comm.  274.    See 

COKONER. 

COURT  FOR  THE  CORRECTION 
OF  ERRORS.     See  South  Carolina. 

COURTS  OF  THE  COUNTIES  PA- 
LATINE. In  English  Law.  A  species 
of  private  court  which  formerly  appertained 
to  the  counties  palatine  of  Lancaster  and 
Durham. 

They  were  local  courts,  which  had  exclusive 
jurisdiction  in  law  and  equity  of  all  cases 
arising  within  the  limits  of  the  respective 
counties.  The  judges  who  held  these  courts 
sat  by  special  commission  from  the  owners 
of  the  several  franchises  and  under  their  seal, 
and  all  process  was  taken  in  the  name  of  the 
owner  of  the  franchise,  though  subsequently 
to  the  27  Hen.  VIII.  c.  24  it  ran  in  the  kmg's 
name.     See  County  Palatine. 

COURT  FOR  DIVORCE  AND  MA- 
TRIMONIAL CAUSES.  In  English 
Law.  A  court  which  has  the  jurisdiction 
formerly  exercised  by  the  ecclesiastical  courts 
in  respect  of  divorces  a  mensa  et  thoro,  suits 
of  nullity  of  marriage,  suits  of  jactitation  of 
marriage,  suits  for  restitution  of  conjugal 
rights,  and  all  suits,  causes,  and  matters 
matrimonial. 

It  consists  of  the  lord  chancellor  and  the 
justices  of  the  queen's  bench,  the  common 
pleas,  the  exchequer,  and  the  judge  of  the 
court  of  probate,  who  is  entitled  judge  ordi^ 
nary. 

The  judge  ordinary  exercises  all  the  powers 
of  the  court,  except  petitions  for  dissolving 
or  annulling  marriages  and  applications  for 
new  trials  of  matters  of  fact,  bills  of  excep- 
tion, special  verdict  and  special  cases,  for 
hearing  which  excepted  cases  he  must  be 
joined  by  two  of  the  other  judges.  Provision 
is  made  for  his  absence  by  authorizing  the 
lord  chancellor  to  appoint  oneof  certain  judi- 
cial persons  to  act  m  such  absence.  Juries 
may  be  summoned  to  try  matters  of  fact,  and 
such  trials  are  conducted  in  the  same  manner 
as  jury  trials  at  common  law.  See  stat.  20 
&  21  V^ict.  c.  85 ;  21  &  22  Vict.  c.  108 ;  22  & 
23  Vict.  c.  61. 

COURT  OP  THE  DUCHY  OF  LAN- 
CASTER. In  English  Law.  A  court  of 
special  jurisdiction,  which  has  jurisdiction  of 
all  matters  of  equity  relating  to  lands  holden 
of  the  king  in  right  of  the  duchy  of  Lan- 
caster. 

It  is  held  by  the  chancellor  or  his  deputy, 
is  a  court  of  equity  jurisdiction  and  not  of 
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record.  It  is  to  be  distinguished  from  the 
court  of  the  county  palatine  of  Lancaster.  3 
Blaokstone,  Comm.  78. 

COURT  OP  EQUITY.  A  court  which 
administers  justice  according  to  the  principles 
of  equity. 

As  to  the  constitution  and  jurisdiction  of 
such  courts,  see  Courts  of  Chanceey,  and 
the  articles  upon  the  various  states. 

3.  Such  courts  are  not,  in  general,  courts 
of  record.  Their  decrees  touch  the  person 
only,  3  Caines,  N.  Y.  36,  but  are  conclusive 
between  the  parties.  8  Conn.  268 ;  1  Stockt. 
Ch.  N.  J.  302 ;  6  Wheat.  109.  See  2  Bibb,  Ky. 
149.  And  as  to  the  personalty,  their  decrees 
are  equal  to  a  judgment,  2  Madd.  Ch.  355;  2 
Salk.  507  ;  1  Vern.  Ch.  214  ;  3  Caines,  N.  Y. 
35,  and  have  preference  according  to  priority. 

3  P.  Will.  Ch.  401,  n.;  Caa.  Ump.  Talb.  217; 

4  Brown,  Pari.  Cas.  287  ;  4  Johns.  Qh.  N.  Y. 
638.  They  are  admissible  in  evidence  be- 
tween the  parties,  2  Leigh,  Va.  474 ;  13  Miss. 
783 ;  1  Fla.  409 ;  10  Humphr.  Tenn.  610 ;  and 
see  3  Litt.  Ky.  248  ;  8  B.  Monr.  Ky.  493  ;  5 
Ala.  254;  2  Gill,  Md.  21;  12  Mo.  112;  2  Ohio 
St.  551 ;  9  Rich.  So.  C.  454,  when  properly 
authenticated,  2  A.  K.  Marsh.  Ky.  290,  and 
come  within  the  provisions  for  authentication 
of  judicial'  records  of  the  various  states  for 
use  as  evidence  in  other  states.  Pet.  C.  C, 
352. 

3.  An  action  may  be  brought  at  law  on  a 
decree  of  a  foreign  court  of  chancery  for  an 
ascertained  sum,  1  Campb.  253 ;  Hempst.  C. 
C.  197,  but  not  for  an  unascertained  sum,  3 
Caines,  N.  Y.  37,  n. ;  but  nil  debet  or  nul  tiel 
record  is  not  to  be  pleaded  to  such  an  action. 
9  Serg.  &  R.  Penn.  258. 

COURT  OP  EXCHEQUER.  In  Eng- 
lish La-w.  A  superior  court  of  record,  ad- 
ministering justice  in  questions  of  law  and 
revenue. 

It  is  the  lowest  in  rank  of  the  three  superior 
common-law  courts  of  record,  and  had  jurisdiction 
originally  only  of  cases  of  injury  to  the  revenue  by 
withholding  or  non-payment.  The  privilege  of 
suing  and  being  sued  in  this  court  in  personal 
actions,  was  extended  to  the  king's  accountants, 
and  then,  by  a  fiction  that  the  plaintiff  was  a  dtebtor 
of  the  liing,  to  all  personal  actions.  It  had  formerly 
an  equity  jurisdiction,  and  there  was  then  an  equity 
court;  but,  by  statute  5  Vict.  c.  5,  this  jurisdiction 
was  transferred  to  the  court  of  chancery. 

It  consists  of  one  chief  and  four  puisne 
judges  or  barons. 

As  a  court  of  revenue,  its  proceedings  are 
regulated  by  22  <Sb  23  Vict.  c.  1,  §  9. 

As  a  court  of  common  law,  it  administers 
redress  between  subject  and  subject  in  all 
actions  whatever,  except  real  actions. 

The  appellate  jurisdiction  from  this  court 
is  to  the  judges  of  the  king's  bench  and  com- 
mon pleas  sitting  as  the  court  of  exchequer 
chamber,  and  from  this  latter  court  to  the 
house  of  lords.  3  Stephen,  Comm.  400-402; 
3  Sharswood,  Blackst.  Comm.  44-46. 

In  Scotch  La-w.  A  court  which  formerly 
had  jurisdiction  of  matters  of  revenue,  and  a 
limited  jurisdiction  over  cases  between  the 


crown  and  its  vassals  where  no  questions  of 
title  were  involved. 

This  court  was  established  by  the  statute 
6  Anne,  o.  26,  and  its  processes  resembled 
those  in  the  English  court  of  exchequer.  It 
is  now  merged  in  the  court  of  sessions ;  but 
the  name  is  still  applied  to  this  branch  of  the 
latter  court,  which  is  held  by  two  of  the  judges 
acting  in  rotation.  Paterson,  Corap.  1055,  n. 
The  proceedings  are  regulated  by  stat.  19  & 
20  Vict.  c.  56. 

COURT  OF  EXCHEQUER  CHAM- 
BER. In  English  Latr.  A  court  for  the 
correction  and  prevention  of  errors  of  law- in 
the  three  superior  common-law  courts  of  the 
kingdom. 

A  court  of  exchequer  chamber  was  first  erected 
by  statute  31  Edw.  III.  c.  12,  to  determine  causes 
upon  writs  of  error  from  the  common-law  side  of 
the  exchequer  court.  It  consisted  of  the  lord  chan- 
cellor, lord  treasurer,  and  the  justices  of  the  king's 
bench  and  common  picas.  A  second  court  of  ex- 
chequer chamber  was  instituted  by  statute  27  Eliz. 
c.  8,  consisting  of  the  justices  of  the  common  pleas 
and  the  exchequer,  which  had  jurisdiction  in  error 
of  oases  commenced  in  the  king's  bench.  By  sta- 
tutes 11  Geo.  IV.  and  1  Will.  IV.  o.  70,  these  courts 
were  abolished  and  the  present  court  of  exchequer 
chamber  substituted  in  their  place. 

As  a  court  of  debate,  it  is  composed  of  the 
judges  of  the  three  superior  courts  of  law,  to 
whom  is  si.metimes  added  the  lord  chancellor. 
To  this  court  questions  of  unusual  difficulty 
or  moment  are  referred  before  judgment  from 
either  of  the  three  courts. 

As  u,  court  of  appeals,  it  consists  of  the 
judges  of  two  of  the  three  superior  courts 
of  law  (common  bench,  king's  bench,  and 
exchequer)  sitting  to  decide  questions  ap- 
pealed from  the  others.  3  Sharswood,  Blackst. 
Comm.  55. 

From  the  decisions  of  this  court  a  writ  of 
error  lies  to  the  house  of  lords. 

COURT  OP  FACULTIES.  In  Eccle- 
siastical Lavr.  A  tribunal,  in  England, 
belonging  to  the  archbishop. 

It  does  not  hold  pleas  in  any  suits,  but  cre- 
ates rights  to  pews,  monuments  and  other 
mortuary  matters.  It  has  also  various  other 
powers  under  25  Hen.  VIII.  c.  21,  in  granting 
licenses,  faculties,  dispensations,  etc.  of  diflfer- 
ent  descriptions:  as,  a  license  to  marry,  a 
faculty  to  erect  an  organ  in  a  parish  church, 
to  level  a  church-yard,  to  remove  bodies  pre- 
viously buried ;  and  it  may  also  grant  dispen- 
sations to  eat  flesh  on  days  prohibited,  or  to 
ordain  a  deacon  under  age,  and  the  like. 
The  archbishop's  office  in  this  tribunal  is 
called  magister  ad  facultates.  Coke,  4th 
Inst.  337 ;  2  Chitty,  Genl.  Pract.  507. 

COURT  OP  GENERAL  QUARTER 
SESSIONS  OP  THE  PEACE.  In 
American  Law.  A  court  of  criminal  juris- 
diction.    See  New  Jersey. 

In  English  Law.  A  court  of  criminal 
jurisdiction,  in  England,  held  in  each  county 
once  in  every  quarter  of  a  year. 

It  is  held  before  two  or  more  justices  of  the 
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peace,  one  of  whom  must  be  a  justice  of  the 
quorum. 

The  stated  times  of  holding  sessions  ai-e 
fixed  by  stat.  11  Geo.  IV.  and  1  Will.  IV.  c. 
70,  J  35.  When  held  at  other  times  than 
quarterly,  the  sessions  are  called  "general 
sessions  of  the  peace." 

As  to  the  jurisdiction  of  the  various  sessions, 
see  5  &  6  Vict.  c.  38 ;  7  &  8  Vict.  c.  71 ;  9  & 
10  Vict.  c.  25  ;  4  Sharswood,  Blackst.  Comm. 
271. 

COURT  OF  HUSTINGS.  In  English 
Lav7.  The  county  court  in  the  city  of  Lon- 
don. 

It  is  held  nominally  before  the  lord  mayor, 
recorder,  and  aldermen  ;  but  the  recorder  is 
practically  the  sole  judge.  It  has  an  appel- 
late jurisdiction  of  causes  in  the  sheriff's  court 
of  London.  A  writ  of  error  lies  from  the  de- 
cisions of  this  court  to  certain  commissioners 
(usually  five  of  the  judges  of  the  superior 
courts  of  law),  from  whose  judgment  a  writ 
of  error  lies  to  the  house  of  lords.  No 
merely  personal  actions  can  be  brought  in 
this  court.  See  3  Blackstone,  Comm.  80,  n. ; 
3  Stephen,  Comm.  449,  n.;  Madox,  Hist. 
Exch.  c.  20;  Coke,  2d  Inst.  327;  Calth. 
131. 

In  American  Law.  A  local  court  in  some 
parts  of  the  state  of  Virginia.  6  Gratt.  Va. 
696. 

COURT  FOR  THE  TRIAL  OF  IM- 
PEACHMENTS. A  tribunal  for  deter- 
mining the  guilt  or  innocence  of  any  person 
properly  impeached.  In  England,  the  house 
of  lords,  and  in  this  country,  generally,  the 
more  select  branch  of  the  legislative  assem- 
bly, constitutes  a,  court  for  the  trial  of  im- 
peachments. See  Impeachment,  and  also  the 
articles  on  the  various  states. 

COURT  FOR  THE  RELIEF  OF  IN- 
SOLVENT DEBTORS  IN  ENGLAND. 
In  English  Law.  A  local  court  which  has 
its  sittings  in  London  only,  which  receives 
the  petitions  of  insolvent  debtors  and  decides 
upon  the  question  of  granting  a  discharge. 

It  is  held  by  the  commissioners  of  bank- 
ruptcy ;  and  its  decisions,  if  in  favor  of  a  dis- 
charge, are  not  reversible  by  any  other  tribu- 
nal. See  3  Stephen,  Comm.  426 ;  4  id.  287, 
288. 

COURT  OF  INQUIRY.  In  English 
Law.  A  court  sometimes  appointed  by  the 
crown  to  ascertain  the  propriety  of  resorting 
to  ulterior  proceedings  againsta  party  charged 
before  a  court-martial.  See  2  Stephen,  Comm. 
GOO,  note  (z)  ;  1  Coleridge,  Blackst.  Comm. 
418,  n.;  2  Brod.  &  B.  130. 

In  American  Law.  A  court  constituted  by 
authority  of  the  articles  of  war,  invested  with 
the  power  to  examine  into  the  nature  of  any 
transaction,  accusation,  or  imputation  against 
any  officer  or  soldier.  The  said  court  shall 
consist  of  one  or  more  officers,  not  exceeding 
three,  and  a  judge-advocate,  or  other  suitable 
person,  as  a  recorder,  to  reduce  the  proceed- 
mgs  and  evidence  to  writing;  all  of  whom 
irball  be  sworn  to  the  performance  of  their 


duty.     Gordon,  Dig.  U.  S.  Laws,  art.  5558- 
3560. 

COURT  OF  JUSTICE  SEAT.  In 
English  Law.  The  principal  of  the  forest 
courts. 

It  was  held  before  the  chief  justice  in  eyre, 
or  his  deputy,  to  hear  and  determine  all  tres- 
passes within  the  forest,  and  all  claims  of 
franchises,  liberties,  privileges,  and  all  pleas 
and  causes  whatsoever,  therein  arising.  It 
might  also  try  presentments  in  the  inferior 
courts  of  the  forests,  and  give  judgment  upon 
conviction  of  the  sweinmote.  Alter  present- 
ment made  or  indictment  found,  the  chief 
justice  might  issue  his  warrant  to  the  officers 
of  the  forest  to  apprehend  the  offenders.  It 
might  be  held  every  third  year ;  and  forty 
days'  notice  was  to  be  given  of  its  sitting. 

3.  It  was  a  court  of  record,  and  might  fine 
and  imprison  for  offences  within  the  forest. 
A  writ  of  error  lay  from  it  to  the  court  of 
queen's  bench  to  rectify  and  redress  any  mal- 
administration of  justice  ;  or  the  chief  justice 
in  eyre  might  adjourn  any  matter  of  law 
into  that  court. 

These  justices  in  eyre  were  instituted  by 
King  Henry  II.,  in  1184. 

These  courts  were  formerly  very  regularly 
held  ;  but  the  last  court  of  justice  seat  of  any 
note  was  held  in  the  reign  of  Charles  I.,  be- 
fore the  earl  of  Holland.  After  the  restora- 
tion another  was  held,  proformd  only,  before 
the  earl  of  Oxford.  But  since  the  era  of  the 
revolution  of  1688  the  forest-laws  have  fallen 
into  total  disuse.  3  Stephen,  Comm.  439-' 
441 ;  3  Blackstone,  Comm.  71-73  ;  Coke,  4th 
Inst.  291. 

COURT  OF  JUSTICIARY.  In  Scotch 
Law.  A  court  of  general  criminal  and 
limited  civil  jurisdiction. 

It  consists  of  the  lord  justice  general,  the 
lord  justice  clerk,  and  five  other  members  of 
the  court  of  sessions.  The  kingdom  is  di- 
vided into  three  circuits,  in  each  of  which  two 
sessions,  of  not  less  than  three  days  each,  are 
to  be  heldannually.  A  term  may  be  held  by 
any  two  of  the  justices,  or  by  the'lord  justice 
general  alone,  or,  in  Glasgow,  by  a  Simple 
justice ;  except  in  Edinburgh,  where  three 
justices  constitute  a  quorum,  and  four  gene- 
rally sit  in  important  cases. 

Its  criminal  jurisdiction  extends  to  all 
crimes  committed  in  any  part  of  the  kingdom; 
and  it  has  the  power  of  reviewing  the  sen- 
tences of  all  inferior  criminal  courts,  unless 
excluded  by  statute.     Alison,  Pract.  25. 

Its  civil  jurisdiction  on  circuits  is  appellate 
and  final  in  cases  involving  not  more  than 
twelve  pounds  sterling.  See  Paterson,  Comp. 
?940,n.e!!seg.;  Bell,  Diet.;  Alison,  Pract.  25  ; 
20  Geo.  II.  c.  43  ;  23  Geo.  III.  c.  45  ;  30  Geo. 
III.  c.  17;  1  Will.  IV.  c.  69,  ?  19;  11  &  12 
Vict.  c.  79,  I  8. 

COURT  OF  KING'S  BENCH.  In 
English  Law.  The  supreme  court  of  com- 
mon law  in  the  kingdom. 

It  is  one  of  the  successors  of  the  aula  regis,  and 
received  its  name,  it  is  said,  because  the  king  for- 
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morly  sat  in  it  in  person,  the  stylo  of  the  court  be- 
ing coram  reije  ipBo  {before  the  king  himself). 
During  the  reign  of  a  queen  it  is  called  the  Queen's 
Bench,  and  during  Cromwell's  protectorate  it  was 
called  the  Upper  Bench.  Its  jurisdiction  was  ori- 
ginally oontined  to  the  correction  of  crimes  and 
misdemeanors  which  amounted  to  a  breucti  of  the 
peace,  including  those  trespasses  which  were  com- 
mitted with  force  (ui  et  annia),  and  in  the  commis- 
sion of  which  there  was,  therefore,  a  breach  of  the 
peace.  By  aid  of  a  fiction  of  the  law,  the  number 
of  actions  which  might  be  alleged  to  be  so  commit- 
ted was  gradually  increased,  until  the  jurisdiction 
extended  to  all  actions  of  the  case,  of  debt  upon 
statutes  or  where  fraud  was  alleged,  and,  finally, 
included  all  personal  actions  whatever,  and  the  ac- 
tion of  ejectment.  See  Assumpsit;  Arrest;  At- 
tachment. It  is,  from  its  constitution,  ambulatory 
and  liable  to  follow  the  king's  person,  all  process 
in  this  court  being  returnable  "  ubicutiqrte  fuerimuB 
in  Anylia"  (wherever  in  England  we  the  sove- 
reign may  be),  but  has/or«ome  ceniurieB  been  held 
at  Westminster. 

3.  It  consists  of  a  lord  chief  justice  and  four 
puisne  or  associate  justices,  who  are,  by  vir- 
tue of  their  office,  conservators  of  the  peace 
and  supreme  coroners  of  the  land. 

3>  The  CJU17  jurisdiction  of  the  court  is  either 
formal  or  plenary,  including  personal  actions 
and  the  mixed  action  of  ejectment ;  summary, 
applying  to  annuities  and  mortgages,  15  & 
16  Vict.  cc.  55,  76,  219,  220,  arbitrations  and 
awards,  cases  under  the  Habeas  Corpus  Act, 
31  Car.  II.  c.  2 ;  58  Geo.  III.  c.  100,  cases 
under  the  Interpleader  Act,  1  &  2  Will.  IV.  c. 
58,  officers  of  the  court,  warrants  of  attorney, 
cognovits,  and  judges'  orders  for  judgment; 
auxiliary,  including  answering  a  special  case, 
enforcing  judgments  of  inferior  courts  of  re- 
cord, prerogative,  mandamus  to  compel  infe- 
rior courts  or  officers  to  act,  17  &  18  Vict.  c. 
125, 1^  75-77,  prohibition,  quo  warranto,  try- 
ing an  issue  in  fact  from  a  court  of  equity  or 
a  feigned  issue ;  or  appellate,  including  ap- 
peals from  decisions  of  justices  of  the  peace 
giving  possession  of  deserted  premises  to 
landlords,  11  Geo.  II.  c.  19,  J§  16,  17,  writs  of 
false  judgment  from  inferior  courts  not  of  re- 
cord, but  proceeding  according  to  the  course 
of  the  common  law,  appeals  by  way  of  a  case 
from  the  summary  jurisdiction  of  justices  of 
the  peace  on  questions  of  law,  £0  &  21  Vict, 
c.  43  ;  Order  of  Court  of  Novr.  25,  1857.  See 
Wharton,  Law  Diet.  2d  Loud.  ed. 

4.  Its  criminal  jurisdiction  extends  to  all 
crimes  and  misdemeanors  whatever  of  a  pub- 
lic nature,  it  being  considered  the  custos 
morum  of  the  realm.  Its  jurisdiction  is  so 
universal  that  an  act  of  parliament  appoints 
ing  that  all  crimes  of  a  certain  denomination 
shall  be  tried  before  certain  judges  does  not 
exclude  the  j  urisdiction  of  this  court,  without 
negative  words.  It  may  also  proceed  on  in- 
dictments removed  into  that  court  out  of  the 
inferior  courts  by  certiorari. 

COURT  LEET.     In  English  Law.     A 

court  of  record  for  a  particular  hundred, 
lordship,  or  manor,  holden  therein  before  the 
steward  of  the  leet,  for  the  punishment  of 
petty  offences  and  the  preservation  of  the 
peace.     Kitchin,  Courts  Leet. 


These  courts  were  established  as  substitutes  fof 
the  sheriff's  tourn  in  those  districts  which  were  not 
readily  accessible  to  the  sheriff  on  the  tourn.  The 
privilege  of  holding  them  is  a  franchise  subsisting 
in  the  lord  of  the  manor  by  prescription  or  charter, 
and  may  be  lost  by  disuse.  The  court  ket  took 
cognizance  of  a  wide  variety  of  crimes,  ranging 
from  the  very  smallest  misdemeanors  to,  but  ex- 
cluding, treason.  For  some  of  these  offences  of  a 
lower  order,  punishment  by  fines,  amercements,  or 
other  means  might  be  inflicted.  For  the  higher 
crimes,  they  either  found  indictments  which  were 
to  be  tried  by  the  higher  courts,  or  made  present- 
ment of  the  case  to  such  higher  tribunals.  They 
also  took  vieiti  of  frankpledge.  Among  other  du- 
ties for  the  keeping  of  tlie  peace,  the  court  assisted 
in  the  election  of,  or,  in  some  cases,  elected,  certain 
municipal  ofBcers  in  the  borough  to  which  the  leet 
was  appended. 

This  court  has  fallen  considerably  into  dis- 
use, but  stilJ  exists  in  some  parts  of  England. 
In  some  boroughs  it  still  elects,  and  in  others 
assists  in  the  election  of,  the  chief  municipal 
officers  of  the  borough.  Its  duties  are  mainly, 
however,  those  of  the  trial  of  the  smaller  of- 
fences or  misdemeanors,  and  presentment 
of  the  graver  offences.  These  presentments 
may  be  removed  by  certiorari  ta  the  king's 
bench  and  an  issue  there  joined.  4  Shars- 
wood,  Blackst.  Comm.  273 ;  Greenwood, 
County  Courts,  308  et  seq.;  Kitchin,  Courts 
Leet;  Powell,  Courts  Leet;  1  Reeve,  Ilist. 
Eng.  Law,  7. 

COURT  OF  THE  LORD  HIGH 
STEWARD.  In  English  Law.  A  court 
instituted  for  the  trial  of  peers  indicted  for 
treason,  felony,  or  misprision  of  either. 

This  court  can  be  held  only  during  a  recess 
of  parliament,  since  the  trial  of  a  peer  for 
either  of  the  above  offences  can  take  place, 
during  a  session  of  that  body,  only  before  the 
High  Court  of  Parliament.  It  consists  of  a 
lord  high  steward  (appointed  in  modern  times 
pro  hac  vice  merely)  and  as  many  of  the  tem- 
poral lords  as  may  desire  to  take  the  proper 
oath  and  act.  And  all  the  peers  qualified  to 
sit  and  vote  in  parliament  are  to  be  sum- 
moned at  least  twenty  days  before  the  trial. 
Stat.  7  Will.  III.  c.  3. 

The  lord  high  steward,  in  this  court,  de- 
cides upon  matters  of  law,  and  the  lords 
triers  decide  upon  the  questions  of  fact. 

The  course  of  proceedings  is  to  obtain  ju- 
risdiction of  the  cause  by  a  writ  of  certiorari 
removing  the  indictment  from  the  queen's 
bench  or  court  of  oyer  and  terminer  where 
it  was  found,  and  then  to  go  forward  with  the 
trial  before  the  court  composed  as  above 
Stated.  The  guilt  or  innocence  of  the  peer 
is  determined  by  a  vote  of  the  court,  and  a 
majority  suffices  to  convict;  but  the  number 
voting  for  conviction  must  not  be  less  than 
twelve.  The  manner  of  proceeding  is  much 
the  same  as  in  trials  by  jury;  but  no  special 
verdict  can  be  rendered. 

A  peer  indicted  for  either  of  the  above  of- 
fences may  plead  a  pardon  in  the  queen's 
bench,  but  can  make  no  other  plea  there.  If 
indicted  for  any  less  offence,  he  must  be  tried 
by  a  jury  before  the  ordinary  courts  of  jus- 
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tice.  4  Blackstone,  Comm.  261-265.  See 
High  Court  of  Parliament. 

COURT  OP  THE  LORD  HIGH 
STBTVARD  OP  THE  UNIVERSI- 
TIES. In  English  Law.  A  court  consti- 
tuted for  the  trial  of  scholars  or  privileged 
persons  connected  with  the  university  at  Ox- 
ford or  Cambridge  who  are  indicted  for  trea- 
son, felony,  or  mayhem. 

The  court  consists  of  the  lord  high  steward, 
or  his  deputy  nominated  by  the  chancellor  of 
the  university  and  approved  of  by  the  lord 
high  chancellor  of  England.  The  steward 
issues  a  precept  to  the  sheriff,  who  returns  a 
panel  of  eighteen  freeholders,  and  another  to 
the  university  bedels,  who  return  a  panel  of 
eighteen  matriculated  laymen.  From  these 
panels  a  jury  de  medieiaie  is  selected,  before 
whom  the  cause  is  tried.  An  indictment 
must  first  have  been  found  by  a  grand  jury, 
and  cognizance  claimed  thereof  at  the  first 
day. 

COURT  OP  THE  STEWARD  OP 
THE  KING'S  HOUSEHOLD.  In  Eng- 
lish Law.  A  court  which  had  jurisdiction 
of  all  cases  of  treason,  misprision  of  treason, 
murder,  manslaughter,  bloodshed,  and  other 
malicious  strikings  whereby  blood  is  shed, 
occurring  in  or  within  the  limits  of  any  of 
the  palaces  or  houses  of  the  king,  or  any  other 
house  where  the  royal  person  is  abiding. 

It  was  created  by  statute  33  Hen.  VIII.  c. 
12,  but  long  since  i'ell  into  disuse.  4  Shars- 
wood,  Blackst.  Comm.  276,  277,  and  notes. 

COURT  OP  MAGISTRATES  AND 
PREEHOLDERS.     In  American   Law. 

The  name  of  a  court  in  South  Carolina  for 
the  trial  of  slaves  and  free  persons  of  color 
for  criminal  ofiences. 

COURT  OF  THE  MARSHALSEA. 
In  English  LaT7.  A  court  which  had  juris- 
diction of  causes  to  which  the  domestic  ser- 
vants were  parties. 

It  was  held  by  the  steward  of  the  king's 
household,  as  judge,  and  the  marshal  was  the 
ministerial  officer,  and  held  pleas  of  tres- 
passes committed  within  twelve  miles  of  the 
sovereign's  residence  (called  the  verge  of  the 
court),  where  one  of  the  parties  was  a  ser- 
vant of  the  king's  household,  and  of  all  debts, 
contracts,  and  covenants  where  both  parties 
were  servants  as  above.  Where  one  of  the 
parties  only  was  of  the  king's  household,  a 
jury  of  the  country  was  summoned ;  in  the 
other  case,  the  inquest  was  composed  of  men 
of  the  household  only.  This  court  was  merged, 
in  the  time  of  Charles  I.,  in  the  Palace  Court, 
and  abolished  by  12  &  13  Vict.  c.  101,  §  13. 
See  Palace  Court. 

COURT-MARTIAL.  A  military  or 
naval  tribunal,  which  has  jurisdiction  of  of- 
fences against  the  law  of  the  service,  military 
or  naval,  in  which  the  offender  is  engaged. 

The  original  tribunal,  for  whicli  courts-martial 
are  a  partial  substitute,  was  tlie  Court  of  Chivalry, 
which  title  see.  These  courts  exist  and  have  their 
jurisdiction  by  virtue  of  the  military  law,  the 
court  being  constituted  and  empowered  to  act  in 


each  instance  by  authority  from  a  commanding! 
officer.  The  general  principles  applicable  to  courts- 
martial  in  the  army  and  navy  are  essentially  the 
same ;  and  for  consideration  of  the  exact  distinctions 
between  them  reference  must  be  had  to  the  works 
of  writers  upon  these  subjects.  Courts-martial  for 
the  regulation  of  the  militia  are  held  in  the  various 
states  under  local  statutes,  which  resemble  in  their 
main  features  those  provided  for  in  the  army  of  the 
United  States;  and  when  in  actual  service  the 
militia,  like  the  regular  troops,  are  subject  to  courts- 
martial,  composed,  however,  of  militia  officers. 

2.  As  to  their  constitution  and  jurisdiction, 
these  courts  may  belong  to  one  of  the  follow- 
ing classes : — 

General,  which  have  jurisdiction  over  every 
species  of  offence  of  which  courts-martial  have 
jurisdiction.  They  are  to  be  composed  in 
the  United  States  of  not  less  than  five  nor 
more  than  thirteen  commissioned  officers  of 
suitable  rank,  according  to  the  exigencies  of 
the  service,  and  in  England  of  not  less  than 
thirteen  commissioned  officers,  except  in  spe- 
cial cases,  and  usually  do  consist  of  more 
than  that  number. 

Regimental,  which  have  jurisdiction  of 
some  minor  offences  occurring  in  a  regiment 
or  corps.  They  consist  in  the  United  States 
of  not  less  than  three  commissioned  officers ; 
in  England,  of  not  less  than  five  commissioned 
officers,  when  that  number  can  be  assembled 
without  detriment  to  the  service,  and  of  not 
less  than  three  in  any  event.  The  jurisdic- 
tion of  this  class  of  courts-martial  extends 
only  to  offences  less  than  capital  committed 
by  those  below  the  rank  of  commissioned 
officers,  and  their  decision  is  subject  to  re- 
vision by  the  commanding  officer  of  the 
division,  regiment,  or  detachment,  by  the 
officer  who  appointed  them,  or  by  certain 
superior  officers. 

Garrison,  which  have  jurisdiction  of  some 
minor  offences  occurring  in  a  garrison,  fort, 
or  barracks.  They  are  of  the  same  constitu- 
tion as  to  number  and  qualifications  of  mem- 
bers as  regimental  courts-martial.  Their 
limits  of  jurisdiction  in  degree  are  the  same, 
and  their  decisions  are  in  a  similar  manner 
subject  to  revision. 

3.  The  appointment  or  assemblage  of  a 
general  court-martial  in  the  United  States 
can  take  place,  for  the  army,  only  by  com- 
mand of  the  president,  a  general  officer  com- 
manding an  army,  or  an  officer  commanding  a 
separate  department ;  for  the  navy,  by  com- 
mand of  the  president,  the  secretary  of  the 
navy,  the  commander-in-chief  of  the  fleet,  or 
the  commander  of  a  squadron  acting  out  of 
the  United  States ;  in  JEngland,  by  command 
of  the  sovereign,  the  commander-in-chief  to 
whom  the  power  has  been  delegated  by  the 
sovereign,  or  in  consequence  of  a  warrant 
from  the  commander-in-chief  to  some  officer 
directing  him  to  convene  such  court.  See 
DeHart,  Courts-Mart.  8 ;  V.  Kennedy,  Courts- 
Mart.  16.  The  decision  of  the  commanding 
officer  as  to  the  number  that  can  be  convened 
without  injury  to  the  service  is  conclusive. 
12  Wheat.  19. 

4.  The  jurisdiction  of  such  courts  is  limited 
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to  offences  against  the  military  law  (which 
title  see)  committed  by  individuals  in  the 
service,  12  Johns.  N.  Y.  257:  see  Dellart, 
Courts-Mart.  28 ;  3  Wheat.  212 ;  3  Am.  Jur. 
281;  which  latter  term  includes  sutlers,  re- 
tainers to  the  camp,  and  persons  serving  with 
the  army  in  the  field.  60th  Art.  of  War ; 
DeHart,  Courts-Mart.  24,  25.  See  V.  Ken- 
nedy, Courts-Mart.  3.  But  while  a  district 
is  under  martial  law  by  proclamation  of  the 
executive,  as  for  rebellion,  they  may  take 
jurisdiction  of  offences  which  are  cognizable 
by  the  civil  courts  only  in  time  of  peace.  V. 
Kennedy,  Courts-Mart.  14.  This  rule  is  said 
by  American  writers  to  apply  where  the  array 
passes  into  a  district  where  there  are  no  civil 
courts  in  existence.     Benfet,  Mil.  Law,  15. 

In  regard  to  the  jurisdiction  of  naval  courts- 
martial  over  civil  crimes  committed  at  sea, 
see  1  Term,  548  ;  3  Wheat.  212  ;  10  id.  159  ; 
1  N.  Y.  Leg.  Obs.  371 ;  7  Hill,  N.  Y.  95  ;  1 
Kent,  Comm.  341,  n. 

5.  The  court  must  appear  from  its  record 
to  have  acted  within  its  jurisdiction.  3  Serg. 
&  R.  Penn.  590;  1  Rawle,  Penn.  143;  11 
Pick.  Mass.  442 ;  19  Johns.  N.  Y.  7  ;  25  Me. 
168;  1  M'Mull.  So.  C.  69;  13  How.  134.  A 
want  of  jurisdiction  either  of  the  person,  1 
Brock.  C.  C.  324,  or  of  the  offence,  will  render 
the  members  of  the  court  and  ofBcers  exe- 
cuting its  sentence  trespassers.  3  Cranch, 
331.  See  Military  Law  ;  Maktial  Law. 
So,  too,  the  members  are  liable  to  a  civil 
action  if  they  admit  or  reject  evidence  con- 
trary to  the  rules  of  the  common  law,  2  Kent, 
Comra.  10 ;  V.  Kennedy,  Courts-Mart.  13 ; 
or  award  excessive  or  illegal  punishment.  V. 
Kennedy,  Cjurts-Mart.  13. 

The  decisions  of  general  courts-martial  are 
subject  to  revision  by  the  commanding  officer, 
the  officer  ordering  the  court,  or  by  the  pre- 
sident or  sovereign,  as  the  case  may  be.  11 
Johns.  N.  Y.  150.  Consult  Benfet ;  DeHart, 
and  also  Adye  ;  Defalon ;  Hough ;  J.  Ken- 
nedy; V.  Kennedy;  M' Arthur;  Macuaghten; 
Macomb;  Simmons;  Tytler  on  Courts-Martial. 

COURT  OF  NISI  PHIUS.  In  Ameri- 
can La'w.  A  court  of  original  civil  jurisdic- 
tion in  the  city  and  county  of  Philadelphia, 
held  by  one  of  the  judges  of  the  supreme 
court  of  the  state. 

It  has  jurisdiction  where  the  matter  in 
controversy  is  of  the  value  of  five  hundred 
dollars  or  more.  Stroud  &  Brightly'a  Purd. 
Dig.  772,  tit.  Supreme  Court.  See  Nisi  Pei0s; 
Courts  of  Assize  and  Nisi  Prius. 

COURT  OF  ORDINARY.  In  Ameri- 
can Law.  A  court  which  has  jurisdiction 
of  the  probate  of  wills  and  the  regulation  of 
the  management  of  decedents'  estates. 

Such  courts  exist  in  Georgia,  New  Jersey, 
South  Carolina,  and  Texas.  See  2  Kent, 
Comm.  409  ;  Ordinaet. 

COURT  OF  ORPHANS.  In  English 
La'w.  The  court  of  the  lord  mayor  and 
aldermen  of  London,  which  has  the  care  of 
those  orphans  whose  parent  died  in  London 
end  was  free  of  the  city. 


By  the  custom  of  London  this  court  is 
entitled  to  the  possession  of  the  person,  lands, 
and  chattels  of  every  infant  whose  parent 
was  free  of  the  city  at  the  time  of  his  death 
and  who  died  in  the  city.  The  executor  or 
administrator  of  such  deceased  parent  is 
obliged  to  exhibit  inventories  of  the  estate 
of  the  deceased,  and  give  security  to  the 
chamberlain  for  the  orphan's  part  or  share.  2 
Stephen,  Comm.  343. 

COURT  OF  OYER  AND  TERMI- 
NER. In  American  Law.  The  name  of 
courts  of  criminal  jurisdiction  in  several  of 
the  states  of  the  American  Union,  as  in 
Georgia,  New  Jersey,  and  New  York. 

COURTS  OF  OYER  AND  TERMI- 
NER AND  GENERAL  GAOL  DE- 
LIVERY. In  English  Law.  Tribunals 
for  the  examination  and  trial  of  criminals. 

They  are  held  before  commissioners  se- 
lected by  the  queen,  among  whom  are  usually 
two  justices  of  the  superior  courts  at  West- 
minster, twice  in  every  year  in  all  the  coun- 
ties of  England  except  the  four  northern, 
where  they  are  held  once  only,  and  Middle- 
sex and  parts  of  other  counties,  over  which 
the  central  criminal  co\jrt  has  jurisdiction. 

Under  the  commission  of  oyer  and  ten-miner 
the  justices  try  indictments  previously  found 
at  the  same  assizes  for  treason,  felony,  or 
misdemeanors.  Under  the  commission  of 
general  gaol  delivery  they  may  try  and  de- 
liver every  prisoner  who  is  in  gaol  when  the 
judges  arrive  at  the  circuit  town,  whenever 
or  before  whomsoever  indicted  or  for  whatso- 
ever crime  committed.  These  commissions 
are  joined  with  those  of  assize  and  nisi  prius 
and  the  commission  of  the  peace.  See  Courts 
OF  Assize  and  Nisi  Prius. 

In  American  Law.  Courts  of  criminal 
jurisdiction  in  the  state  of  Pennsylvania. 

They  are  held  at  the  same  time  with  the 
court  of  quarter  sessions,  as  a  general  rule, 
and  by  the  same  judges.  See  Purdon,  Dig. 
Penn.  Laws,  Stroud  &  B.  ed.  pp.  694,  1377. 

COURT  OF  OYER  AND  TERMI- 
NER, GENERAL  JAIL  DELIVERY, 
AND  COURT  OF  QUARTER  SES- 
SIONS OF  THE  PEACE,  IN  AND 
FOR  THE  CITY  AND  COUNTY  OF 
PHILADELPHIA.  In  American  Law. 
A  court  of  record  of  general  criminal  juri* 
diction  in  and  for  the  city  and  county  of 
Philadelphia,  in  the  state  of  Pennsylvania. 

COURT  OF  PECULIARS.  In  Eng- 
lish Law.  A  branch  of  the  court  of  arches, 
to  which  it  is  iinnexed. 

It  has  jurisdiction  of  all  ecclesiastical 
causes  arising  in  the  peculiars  of  Canterbury 
or  other  dioceses  which  are  exempt  from  the 
ordinary's  jurisdiction  and  subject  to  that  of 
the  metropolitan  only.  The  court  of  arches 
has  an  appellatejurisdiction  of  causes  tried  in 
this  court.  3  Blackstone,  Comm.  05  ;  3  Ste- 
phen, Comm.  431,  432.     See  Peculiars. 

COURT  OF  PIEPOUDRE  (Fr.  pied, 
foot,   and  poudre,    dust,   or  puld^eavx,    old 
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French,  pedlar).  In  English  La^v.  A  court 
of  special  jurisdiction  incident  to  every  fair 
or  market. 

The  word  piepoudre,  spelled  also  piedpoitdre  and 
pi/powdei;  has  been  considered  as  signifying  dusty 
feet,  pointing  to  the  general  condition  of  the  feet 
of  the  suitors  therein,  Cowelj  Blount  j  or  as  indi- 
cating the  rapidity  with  which  justice  is  adminis- 
tered, as  rapidly  as  dust  can  fall  from  the  foot, 
Coke,  4th  Inst.  472;  or  pedlar's  feet,  as  being  the 
court  of  such  chapmen  or  petty  traders  as  resorted 
to  fairs.  It  was  not  confined  to  fairs  or  markets, 
but  might  exist,  by  custom,  in  cities,  boroughs,  or 
villa  for  the  collection  of  debts  and  the  like.  Croke 
Jac.  313  ;  Croke  Car.  46 ;  2  Salk.  604.  It  was  held 
before  the  steward  of  him  who  was  entitled  to  the 
tolls  from  the  market.     It  has  fallen  into  disuse. 

The  ci'utZ  jurisdiction  extended  to  all  matters 
of  contract  arising  within  the  precinct  of  the 
fair  or  market  during  the  continuance  of  the 
particular  fair  or  market  at  which  the  court 
was  held,  the  plaintiff  being  obliged  to  make 
oath  as  to  the  time  and  place. 

The  criminal  jurisdiction  embraced  all 
offences  committed  at  the  particular  fair  or 
market  at  which  the  court  was  held.  An 
appeal  lay  to  the  courts  at  Westminster.  See 
Barrington,  Stat.  337 ;  3  Blackstone,  Comm. 
32 ;  Skene,  de  verb.  sig.  Pede  pulverosus ;  Brac- 
ton,  334. 

COURT  OP  POLICIES  OF  INSU- 
RANCE. A  court  of  special  jurisdiction 
which  took  cognizance  of  cases  involving 
claims  made  by  those  insured  upon  policies 
in  the  city  of  London, 

It  was  organized  by  a  commission  issued 
yearly  by  the  lord  chancellor,  by  virtue  of  43 
Eliz.  c.  12,  and  13  &  14  Car.  II.  c.  23,  to  the 
judge  of  the  admiralty,  the  recorder  of  Lon- 
don, two  doctors  of  the  civil  law,  two  common- 
law  lawyers,  and  eight  merchants,  empower- 
ing any  three  of  them  (one  being  a  civilian 
or  barrister)  to  determine  in  u,  summary  way 
all  causes  concerning  policies  in  the  city  of 
London.  The  jurisdiction  was  confined  to 
actions  brought  by  assured  persons  upon 
policies  of  insurance  on  merchandise;  and  an 
appeal  lay  by  way  of  a  bill  to  the  court  of 
chancery.  The  court  has  been  long  disused. 
3  Blackstone,  Comm.  74;  3  Stephen,  Comm. 
443,  444 ;  Crabb,  Hist.  Eng.  Law,  503. 

COURT  OP  PROBATE.  In  Ameri- 
can Law.  A  court  which  has  jurisdiction 
of  the  probate  of  wills  and  the  regulation  of 
the  management  and  settlement  of  decedents' 
estates,  as  well  as  a  more  or  less  extensive 
control  of  the  estates  of  minors  and  other 
persons  who  are  under  the  especial  protection 
of  the  law.  For  the  states  in  which  such 
courts  exist,  and  the  limits  of  their  jurisdic- 
tion, see  the  articles  on  the  various  states. 

In  English  Law.  A  court  in  England 
having  exclusive  jurisdiction  of  testamentary 
causes  or  proceedings  relating  to  the  validity 
of  wills  and  the  succession  to  the  property 
of  persons  deceased  intestate.  See  stat.  20 
&  21  Vict.  c.  77  ;  21  &  22  Vict.  c.  95. 

COURT  OP  QUARTER  SESSIONS 
OF  THE  PEACE.     In  American  Law. 


A  court  of  criminal  jurisdiction  in  the  state 
of  Pennsylvania. 

There  is  one  such  court  in  each  county  of 
the  state.  Its  sessions  are,  in  general,  held 
at  the  same  time  and  by  the  same  judges  as 
the  court  of  oyer  and  terminer  and  general 
jail  delivery.  See  Purdon,  Dig.  Penn.  Laws, 
Stroud  &  B.  ed.  692. 

COURT  OF  QUEEN'S  BENCH.  See 

Court  of  King's  Bench. 

COURT  OF  RECORD.  A  judicial  or- 
ganized tribunal  having  attributes  and  exer- 
cising functions  independently  of  the  person 
of  the  magistrate  designated  generally  to  hold 
it,  and  proceeding  according  to  the  course  of 
the  common  law. 

A  court  where  the  acts  and  proceedings  are 
enrolled  in  parchment  for  a  perpetual  memo- 
rial and  testimony.    3  Blackstone,  Comm.  24. 

A  court  which  has  jurisdiction  to  fine  and 
imprison,  or  one  having  jurisdiction  of  civil 
causes  above  forty  shillings,  and  proceeding 
according  to  the  course  of  the  common  law. 
37  Me.  29. 

All  courts  are  either  of  record  or  not  of  record. 
The  possession  of  the  right  to  fine  and  imprison  for 
contempt  was  formerly  considered  as  furnishing 
decisive  evidence  that  a  court  was  a  court  of  record, 
Coke,  Litt.  117  b,  260  a;  1  Salk.  144;  12  Mod.  388; 

2  Wms.  Saund.  101  «  ;  Viner,  Abr.  Courts  j  and  it  is 
said  that  the  erection  of  a  new  tribunal  with  this 
power  renders  it  by  that  very  fact  a  court  of  record, 

1  Salk.  200;  12  Mod.  388;  1  Wooddeson,  Lect.  98; 

3  Blackstone,  Conim.  24,  25 ;  but  every  court  of  re- 
cord does  not  possess  this  power.  1  Sid.  145;  SShars- 
wood,  Blackst.  Comm.  25,  d.  The  mere  fact  that  a 
permanent  record  is  kept  does  not,  in  modern  law, 
stamp  the  character  of  the  court;  since  many  courts, 
as  probate  courts  and  others  of  limited  or  special 
jurisdiction,  are  obliged  to  keep  records  and  yet  are 
held  to  be  courts  not  of  record.  See  11  Mass.  510; 
22  Pick.  Mass.  430 ;  1  Cow.  N.  Y.  212 ;  3  Wend.  N. 
Y.  268;  10  Penn.  St.  158  ;  5  Ohio,  545  :  7  Ala.  3il; 
25  id.  540.  The  definition  first  given  above  is  taken 
from  the  opinion  of  Shaw,  C.  J.,  in  8  Mete.  Mass. 
171,  with  an  additional  element  not  required  in  that 
case  for  purposes  of  distinction,  and  is  believed  to 
contain  all  the  distinctive  qualities  which  can  be 
said  to  belong  to  all  courts  technically  of  record  at 
modern  law. 

3.  Courts  may  be  at  the  same  time  of 
record  for  some  purposes  and  not  of  record 
for  others.  23  Wend.  N.  Y.  376;  6  Hill,  N. 
Y.  590 ;  8  Mete.  Mass.  168 ;  12  id.  11. 

Courts  of  record  have  an  inherent  power, 
independently  of  statutes,  to  make  rules  for 
the  transaction  of  business ;  but  such  rules 
must  not  contravene  the  law  of  the  land.  1 
Pet.  604 ;  3  Serg.  &  R.  Penn.  253  ;  8  id.  336 ; 

2  Mo.  98.  They  can  be  deprived  of  their 
jurisdiction  by  express  terms  of  denial  only. 

3  Yeates,  Penn.  479  ;  9  Serg.  &  R.  Penn.  £98; 
2  Burr.  1042;  1  W.  Blackst.  285.  Actions 
upon  the  judgments  of  such  courts  may,  under 
the  statutes  of  limitations  of  some  of  the  states 
of  the  United  States,  be  brought  after  the 
lapse  of  the  period  of  limitation  for  actions 
on  simple  contracts;  and  this  provision  has 
given  rise  to  several  determinations  of  what 
are  and  what  are  not  courts  of  record.  See 
22  Pick.  Mass.  430 ;  6  Gray,  Mass.  515 ;  6 
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Hill,  N.  Y.  590 ;  1  Cow.  N.  Y.  212 ;  25  Ala. 
N.  s.  540 ;  37  Me.  29. 

3.  Under  the  naturalization  act  of  the 
United  States,  "  every  court  of  record  in  a 
state  having  common-law  jurisdiction  and  a 
seal  and  a  clerk  or  prothonotary"  has  certain 
specified  powers.  Astowhat  the  requirements 
are  to  constitute  a  court  of  record  under  this 
■act,  see  8  Pick.  Mass.  168 ;  23  Wend.  N.  Y. 
375. 

A  writ  of  error  lies  to  correct  erroneous 
proceedings  in  a  court  of  record,  3  Black- 
stone,  Comm.  407  ;  18  Pick.  Mass.  417  ;  but 
will  not  lie  unless  the  court  be  one,  techni- 
cally, of  record.  11  Mass.  510.  See  Wkit 
OF  £rror. 

COURT  OF  REGARD.  In  English 
Lavr.  One  of  the  forest  courts,  in  England, 
held  every  third  year,  for  the  lawing  or  expe- 
ditation  of  dogs,  to  prevent  them  from  run- 
ning after  deer.  3  Stephen,  Comm,  440 ;  3 
Blackstone,  Comm.  71,  72. 

COURTS  OP  REQUESTS  (called  other- 
wise courts  of  conscience).  In  Bnglisli  Iiavr. 
Courts  of  special  jurisdiction,  constituted  by 
act  of  parliament  in  the  city  of  London  and 
other  towns,  for  the  recovery  of  small  debts. 

They  were  courts  not  of  record,  and  proceeded 
in  a  summary  way  to  examine  upon  oath  the 
parties  and  other  witnesses,  without  the  aid 
of  a  jury,  and  made  such  order  as  ia  conso- 
nant to  equity  and  good  conscience. 

They  had  jurisdiction  of  causes  of  debt 
generally  to  the  amount  of  forty  shillings, 
but  in  many  instances  to  the  amount  of  five 
pounds  sterling. 

The  courts  of  requests  in  London  consisted 
of  two  aldermen  and  four  common  council- 
men,  and  was  formerly  a  court  of  considerable 
importance,  but  was  abolished,  as  well  as  all 
other  courts  of  requests,  by  the  Small  Debts 
Act,  9  &  10  Vict.  c.  95,  and  the  order  in  coun- 
cil of  May  9, 1847,  and  their  jurisdiction  trans- 
ferred to  the  county  courts. 

The  court  of  requests  before  the  king  in 
person  was  virtually  abolished  by  16  Car.  I. 
c.  10.  See  3  Stephen,  Comm.  449,  and  note 
(j);  Bacon,  Abr.  Courts  in  London;  Countv 
Courts. 

COURT  OF  SESSION.  In  Scotch 
LavT-.  The  supreme  court  of  civil  jurisdic- 
tion in  Scotland. 

The  full  title  of  the  court  is  council  and  ees/tion. 
It  was  first  established  in  1425.  In  1409  its  juris- 
diction Wiis  transferred  to  the  king's  council,  which 
in  1503  was  ordered  to  sit  In  Edinburgh.  In  1532 
the  jurisdiction  of  both  courts  and  the  joint  title 
were  transferred  to  the  present  court.  The  regular 
number  of  judges  was  fifteen;  but  an  additional 
number  of  justices  might  be  appointed  by  the 
crown  to  an  unlimited  extent.  This  privilege  was 
renounced  by  10  Geo.  I.  e.  19. 

It  consists  of  fifteen  judges,  and  is  divided 
into  an  inner  and  an  outer  house. 

The  inner  house  is  composed  of  two  branches 
or  chambers,  of  co-ordinate  jurisdiction,  each 
consisting  of  four  judges,  and  called  respect- 
ively the  first  division  and  the  second  divi- 
eion.  The  first  division  is  presided  over  by 
Vol.  I.— 25 


the  lord  president  or  lord  justice  general,  the 
second  by  the  lord  justice  clerk.  The  outer 
house  is  composed  of  five  separate  courts, 
each  presided  over  by  a  single  judge,  called  a 
lord  ordinary. 

All  causes  commence  before  a  lord  ordi- 
nary, in  general ;  and  the  party  may  select 
the  one  before  whom  he  will  bring  his  action, 
subject  to  a  removal  by  the  lord  president  in 
case  of  too  great  an  accumulation  before  any 
one  or  more  lords  ordinary.  See  Bell,  Diet. ; 
Paterson,  Comp.  §  1055,  n.  et  seq. 

COURT  OF  SESSIONS.  In  Ameri- 
can Law.  A  court  of  criminal  jurisdiction 
existing  in  some  of  the  states  of  the  United 
S'ates.  Courts  of  this  name  exist  in  Califor- 
nia, New  York,  and,  perhaps,  other  states. 

COURT  OF  STAR-CHAMBER.  In 
EngUsh  La'w.  A  court  which  was  formerly 
held  by  divers  lords,  spiritual  and  temporal, 
who  were  members  of  the  privy  council,  to- 
gether with  two  judges  of  the  courts  of  com- 
mon law. 

It  was  of  very  ancient  origin,  was  new-modelled 
by  the  3  Hen.'VII.  c.  1  and  21  Hen.  VIII.  c.  20, 
and  was  finally  abolished,  after  having  become  very 
odious  to  the  people,  by  the  16  Car.  I.  c.  10.  The 
name  Btar-chamber  is  of  uncertain  origin.  It  has 
been  thought  to  be  from  the  Saxon  eteoran,  to  go- 
vern,— alluding  to  the  jurisdiction  of  the  court  over 
the  crime  of  cosenage;  and  has  been  thought  to  have 
been  given  because  the  hall  in  which  the  court  was 
held  was  full  of  windows,  Lambard,  Eiren.  148;  or 
because  the  roof  was  originally  studded  with  gilded 
stars,  Coke,  4th  Inst.  66 ;  or,  according  to  Black- 
stone,  because  the  Jewish  covenants  (called  Starrs 
or  stars,  and  which,  by  a  statute  of  Kichard  I.,  were 
to  be  enrolled  in  three  places,  one  of  which  was  near 
the  exchequer)  were  originally  kept  there.  4 
Blackstone,  Comm.  266,  n.  The  derivation  of 
Blackstone  receives  confirmation  from  the  fact  that 
this  location  (near  the  exchequer)  is  assigned  to 
the  star-chamley  the  first  time  it  is  mentioned.  The 
word  star  acquired  at  some  time  the  recognized 
signification  of  inventory  or  schedule.  Stat.  Acad. 
Cent.  32 ;  4  Sharswood,  Blackst.  Comm.  266,  u. 

The  legal  jurisdiction  of  this  court  ex- 
tended originally  to  riots,  perjuries,  misbe- 
havior of  sherifi'a,  and  other  notorious  misde- 
meanors. It  acted  without  the  assistance  of 
a  jury.  See  Hudson,  Court  of  Star  Chamber 
(printed  at  the  beginning  of  the  second  vol- 
ume of  the  Collectanea  Juridica) ;  4  Shars- 
wood, Blackst.  Comm.  266,  and  notes. 

COURT  OF  THE  STETRTARD  AND 
MARSHAL.     See  Court  of  Marshalsea. 

COURT  OF  SWEINMOTE  (spelled, 
&\so,  Sivainmote,  Swain-gemote;  Saxon  sjoonp, 
an  attendant,  a  freeholder,  axximote  or  gemote, 
a  meeting). 

In  English  Law.  One  of  the  forest  courts, 
held  belorethe  verderors,  as  judges,  by  the 
steward,  thrice  in  every  year, — the  sweins  or 
freeholders  within  the  forest  composing  the 
jury. 

This  court  had  jurisdiction  to  inquire  into 
grievances  and  oppressions  committed  by  the 
officers  of  the  forest,  and  also  to  receive  and 
try  presentments  certified  from  the  court  of 
attachments,  certifying  the  cause,  in  turn, 
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Milder  the  seals  of  the  jury,  in  case  of  convic- 
tion, to  the  court  of  justice  seat  for  the  rendi- 
tion of   judgment.      COwel;   3   Blackstone, 
tJbihm.  71,  72  ;  3  Stephen,  Comm.  439. 
COURTS  OF  THE  UNITED  STATES. 

Derivation  of  Authority §§  1-3 

Jurisdiction  generally §g  3-12 

Organization §  5 

Senate  as  Court  of  Impeachment §3  14-lT 

Jurisdiction |^  16$  IT 

Supreme  Court ^^  18-30 

Organization §  18 

Jurisdiction , §^  19-30 

Circuit  Court p  31-66 

Organization |^  31-40 

Juriadiction |^  41-6C 

Original ||  41-56 

As  to  parties ||  48-56 

Appellate §i6T-62 

Eq'uitable ^g  62-64 

Criminal 3  65 

District  of  Columbia g  66 

District  Court §^66-94 

Organization ^g  695^0 

Jurisdiction |^  Tl-94 

Admiralty ||  71-89 

Bankrupt <J  90 

Equitable §g  91-93 

Criminal §  94 

As  Circuit  Court g§  32-34 

Territorial  Courts §  95 

Supreme  Court  of  Dist.  of  Columbia.         ^96 
Court  of  Claims ^'i  ^'^ 

Except  in  the  case  of  the  senate  as  a  court  to 
try  impeachments,  and  the  mode  prescribed  for  the 
appointment  of  the  judges,  the  judicial  system  of 
the  United  States  has  been  constructed  under  the 
authority  derived  primarily  from  the  following  pro- 
visions of  the  federal  constitution  and  the  amend- 
ments tbereto,  viz. : 

The  judicial  power  of  the  United  States  shall  be 
vested  in  one  supreme  court,  and  in  such  inferior 
courts  as  congress  may,  from  time  to  time,  ordain 
and  establish.  The  judges,  both  of  the  supreme 
and  inferior  courts,  shall  hold  their  offices  during 
good  behavior,  and  shall,  at  stated  times,  receive 
for  their  services  a  compensation,  which  shall  not 
be  diminished  during  their  continuance  in  o£5ce. 

The  judicial  power  shall  extend  to  all  cases  in 
law  and  equity  arising  under  this  constitution,  the 
laws  of  the  United  States,  and  treaties  made,  or 
which  shall  be  made,  under  their  authority;  to  all 
cases  affecting  ambassadors,  other  public  ministers, 
and  consuls;  to  all  cases  of  admiralty  and  mari- 
time jurisdiction;  to  controversies  to  which  the 
United  States  shall  be  a  party;  to  controversies 
between  two  or  more  states,  between  a  state  and  a 
citizen  of  another  state,  between  citizens  of  differ- 
ent states,  between  citizens  of  the  same  state  claim- 
ing lands  under  grants  of  different  states,  and  be- 
tween a  state,  or  the  citizens  thereof,  and  foreign 
states,  citizens,  or  subjects. 

In  all  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls,  and  those  in  which  a  state 
shall  be  party,  the  supreme  court  shall  have  origi- 
nal jurisdiction.  In  all  the  other  cases  before 
mentioned,  the  supreme  court  shall  have  appellate 
jurisdiction,  both  as  to  law  and  fact,  with  such  ex- 
ceptions, and  under  such  regulations,  as  congress 
shall  make. 

The  trial  of  all  crimes,  except  in  cases  of  im- 
peachment, shall  be  by  jury;  and  such  triiil  shall 
b^  held  in  the  state  where  the  said  crime  shall  have 
been  committed;  but  when  not  committed  within 
any  state,  the  trial  shall  be  at  such  place  or  places 
as  congress  may  by  law  have  directed.  Const,  art. 
3,  sects.  1,  2. 


The  judicial  power  of  the  United  States  shall 
not  be  construed  to  extend  to  any  suit  in  law  of 
equity  commenced  or  prosecuted  against  one  of 
the  United  States  by  citizens  of  another  state,  or 
by  citizens  or  subjects  of  any  foreign  state.  Amend- 
ments, art.  11. 

2<  As  the  government  of  the  United  States  pos- 
sesses many  of  the  attributes  of  sovereignty,  while 
the  state  governments  possess  others,  it  results  that 
the  citizens  are  obliged  to  accommodate  themselves 
to  different  judiciary  systems.  These  two  sets  of 
courts  frequently  occupy  the  same  house  at  the 
same  time,  and  their  judgments  or  decrees  operate 
upon  the  same  community  and  upon  the  same  mass 
of  property.  It  is  evident,  therefore,  that  without 
great  care,  both  in  legislation  and  the  administra- 
tion of  the  law,  there  would  be  danger  of  clashing 
between  these  two  classes  of  independent  tribunals. 

3.  As  respects  criminal  proceedings,  each  court 
generally  confines  itself  to  the  administration  of 
the  laws  of  the  government  which  created  it.  In 
civil  cases,  however,  as  the  constitution  of  the 
United  States  has  conferred  jurisdiction  upon  the 
federal  courts  in  cases,  for  example,  where  a  citi- 
zen of  one  state  sues  a  citizen  of  another  state,  it 
is  manifest  that  the  court  which  tries  such  a  case 
must  administer  the  laws  of  the  state  in  which  the 
action  is  brought,  subject  to  the  constitution  of 
the  United  States  in  cases  which  conflict  with  its 
provisions. 

4.  In  the  organization  of  the  federt:,!  system  of 
courts,  there  were  two  objects  to  be  accomplished. 
The  first  was  to  prevent  a  clashing  between  the 
state  and  United  States  courts,  by  imposing  re- 
strictions upon  the  United  States  courts.  The 
second  was  to  carry  out  the  mandates  of  the  con- 
stitution, by  clothing  the  latter  wilh  all  the  powers 
necessary  to  execute  its  provisions.  This  organi- 
zation was  commenced  by  the  act  of  1789,  familiarly 
known  as  the  Judiciary  Act.  1  Stat,  at  Large, 
921. 

5.  To  accomplish  the  first  object,  it  was  accord- 
ingly enacted  by  the  fourteenth  section  that  writs 
of  habeas  corjnis  should  in  no  case  extend  to  pri- 
soners in  jail,  unless  where  they  were  in  custody 
under  or  by  color  of  the  authority  of  the  United 
States,  or  were  committed  for  trial  before  some 
court  of  the  same,  or  it  was  necessary  that  they 
should  be  brought  into  court  to  testify. 

This  important  restriction  was  intended  to  leave 
to  the  state  authorities  the  absolute  and  exclusive 
administration  of  the  state  laws  in  all  cases  of  im- 
prisonment; and  no  instance  has  ever  occurred  in 
which  this  act  has  been  disregarded.  On  the  con- 
trary, its  observance  has  been  emphatically  enjoined 
and  enforced.     21  How.  523,  524. 

6.  By  the  thirty-fourth  section  of  the  same  act, 
it  was  enacted  that  the  laws  of  the  several  states, 
except  where  the  constitution,  treaties,  or  statutes 
of  the  United  States  should  otherwise  require  or 
provide,  were  to  be  regarded  as  rules  of  decision 
in  trials  of  common  Taw,  in  the  courts  of  the 
United  States  in  cases  where  they  applied.  This 
provision  has  received  examination  and  interpret- 
ation in  the  following,  among  the  more  recent 
cases:— 7  How.  40;  8  id.  169;  14  id,  504j  17  id. 
476;  18  id.  502,  507;  20  id.  393,  584. 

T,  And  while  the  United  States  courts  follow 
the  interpretation  given  to  the  laws  of  the  state 
by  their  highest  tribunals,  yet  in  case  of  conflict- 
ing decisions,  or  in  the  absence  of  decisions  at  the 
time  of  consideration  by  the  United  States  courts, 
the  rule  is,  of  course,  modified.  5  How.  139;  18 
id.  599. 

The  decisions  of  state  courts  upon  questions  of 
general  commercial  law  are  held  not  to  be  binditig 
upon  the  United  States  courts.  18  IIow.  520. 
Nor  are  they  binding  upon  questions  of  the  general 
principles  of  equity  jurisprudence.     13  How.  271. 
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8,  In  clothing  the  United  States  courts  with 
futficient  authority  to  carry  out  the  mandates  of 
the  constitution,  their  powers  are  made  in  certain 
cases  to  transcend  tliose  of  the  state  courts. 

The  twelfth  section  of  the  Judiciary  Act  of  1789 
declares  that  "If  a  suit  be  commenced  in  any 
state  court  against  an  alien,  or  by  a  citizen  of  the 
state  in  which  the  suit  is  brought  against  a  citizen 
of  anorher  state,  etc.,  and  the  defendant  shall,  at 
the  time  of  entering  his  appearance  in  such  state 
court,  file  a  petition  for  the  removal  of  the  cause 
for  trial  into  the  next  circuit  court,  etc.,  it  shall 
then  be  the  duty  of  the  state  court  to  accept  the 
surety  and  proceed  no  further  in  the  cause,"  etc. 

This  jurisdiction  is  held  to  be  exclusive  when  it 
has  once  attached,  from  the  moment  of  attaching. 
15  How.  209,  211.  It  is  based  upon  the  supposition 
that  possibly  the  state  tribunal  may  not  be  im- 
partial between  its  own  citizens  and  foreigners, 

9,  In  like  manner,  by  the  act  of  1833,  where 
suit  or  prosecution  is  commenced  in  a  court  of  any 
state  against  any  oflScer  of  the  United  States,  or 
other  person,  for  or  on  account  of  any  act  done 
under  the  revenue  laws  of  the  United  States  or 
under  color  thereof,  or  for  or  on  account  of  any 
ri^^ht,  authority,  or  title  set  up  or  claimed  by 
suth  officer  or  other  person  under  any  such  law 
of  the  United  States,  it  is  lawful  for  the  defendant 
at  any  time  before  trial,  upon  a  petition  to  the 
circuit  court  of  the  United  States,  etc.,  to  remove 
it  to  the  circuit  court,  and  the  cause  is  thereupon 
to  be  entered  on  the  docket  of  said  court,  and  a 
certiorari  to  be  issued  to  the  state  court,  etc.  4  Stat. 
at  Large,  632. 

10,  By  the  twenty-fifth  section  of  the  act  of 
1789  it  is  enacted  "That  a  final  judgment  or  de- 
cree in  any  suit,  in  the  highest  court  of  law  or 
equity  of  a  state,  in  which  a  decision  in  the  suit 
could  be  had,  where  is  drawn  in  question  the  va- 
lidity of  a  treaty  or  statute  of,  or  an  authority  ex- 
ercised under,  the  United  States,  and  the  decision 
is  against  their  validity,  or  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  state,  on  the  ground  of  their 
being  repugnant  to  the  constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision  is  in 
favor  of  their  validity,  or  where  is  drawn  in  ques- 
tion the  construction  of  any  clause  of  the  con- 
stitution or  of  a  treaty  or  statute  of  or  commission 
held  under  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege,  or  exemption  spe- 
cially set  up  or  claimed  by  either  party  under  such 
clause  of  the  said  constitution,  treaty,  statute,  or 
commission,  may  be  re-examined  and  reversed  or 
affirmed  in  the  supreme  court  of  the  United  States 
upon  a  writ  of  error,  the  citation  being  signed  by 
the  chief  justice  or  judge  or  chancellor  of  the  court 
rendering  or  passing  the  judgment  or  decree  com- 
plained of,  or  by  a  justice  of  the  supreme  court 
of  the  United  States,  in  the  same  manner  and 
under  the  same  regulations,  and  the  writ  shall 
have  the  same  effect,  as  if  the  judgment  or  decree 
complained  of  had  been  rendered  or  passed  in 
a  circuit  court,  and  the  proceedings  upon  the 
reversal  shall  also  be  the  same,  except  that  the 
supreme  court,  instead  of  remanding  the  cause  for 
a  final  decision,  as  before  provided,  mtiy,  at  their 
discretion,  if  the  cause  shall  have  been  once  re- 
manded before,  proceed  to  a  final  decision  of  the 
same  and  award  execution.  But  no  other  error 
shall  be  assigned  or  regarded  as  a  ground  of  re- 
versal, in  any  such  case  as  aforesaid,  than  such  as 
appears  on  the  face  of  the  record,  and  immediately 
respects  the  before-mentioned  questions  of  validity 
or  construction  of  the  said  constitution,  treaties, 
statutes,  commissions,  or  authorities  in  dispute." 

It  is  no  objection  to  the  appellate  jurisdiction 
under  this  section  that  one  party  is  a  state  and  the 
other  a  citizen  of  that  state.     6  Wheat.  264. 


11«  The  practical  importance  of  this  clause  ia 
evidenced  by  the  fact  that  in  the  eighteenth,  nine- 
teenth, twentieth,  and  twenty-first  volumes  of  How- 
ard's Reports  there  are  thirty-three  cases  in  which 
its  provisions  are  involved. 

The  rules  adopted  from  lime  to  time  as  necessary 
to  give  to  the  supreme  court  jurisdiction  under  this 
section  are  summed  up  by  Mr.  Justice  Daniel,  in 
delivering  the  opinion  of  the  court  in  Smith  u. 
Hunter.     They  are  as  follows : — 

That,  to  give  jurisdiction,  it  must  appear  on  the 
record  itaeif  that  the  case  is  one  embraced  by  the 
section:  first,  either  by  express  averment  or  by  ne- 
cessary intendment  in  the  pleadings  in  the  case; 
secondly,  by  directions  given  by  the  court  and 
stated  in  the  exceptions;  or,  thirdly,  when  the  pro- 
ceedings are  according  to  the  laws  of  Louisiana, 
by  the  statements  of  the  facts  and  of  the  decision 
as  is  usually  made  in  such  cases  by  the  court; 
fourthly,  it  must  be  entered  on  the  record  of  the 
proceedings  of  the  appellate  court,  in  cases  where 
the  record  shows  that  such  a  point  may  have  arisen 
and  may  have  been  decided,  that  it  was  in  fact 
raised  and  decided,  and  this  entry  must  appear  to 
have  been  made  by  order  of  the  court  or  the  pre- 
siding judge  and  certified  by  the  clerk  as  part  of 
the  record  in  the  state  court;  or,  fifthly,  in  pro- 
ceedings in  equity  it  may  be  stated  in  the  body  of 
the  final  decree  of  the  state  court;  or,  sixthly,  it 
must  appear  from  the  record  that  the  question  was 
necessarily  involved  in  the  decision,  and  that  the 
state  court  could  not  have  given  the  judgment  or 
decree  without  deciding  it.     7  How.  744. 

1J8.  But,  independently  of  their  relation  to  the 
jurisdiction  of  the  several  states,  the  courts  of  the 
United  States  are  necessarily  clothed  with  powers 
as  the  organized  branch  of  the  government  of  the 
United  States  established  for  the  purpose  of  ex- 
ecuting the  constitution  and  laws  of  the  general 
government  ns  a  distinct  sovereignty.  See  Const, 
art.  3,  and  Act  of  1789,  ch.  20,  sect.  3,  cited  § 
19,  for  the  manner  in  which  this  has  been  done. 
For  matters  of  detail,  see  Law,  Jurisdiction,  and 
Powers  of  the  United  States  Courts,  g  13.  The 
several  courts  embraced  in  the  judicial  system  of 
the  United  States  will  be  separately  considered,  and 
in  the  following  order: — 

13.  The  Senate  of  the  United  States  as  a  court 
to  try  impeachments. 

The  Supreme  Court. 

The  Circuit  Court. 

The  District  Court. 

The  Territorial  Courts. 

The  Supremo  Court  of  the  District  of  Columbia, 

The  Court  of  Claims. 

The  Senate  of  the   United  States  as  a  Court 
to  try  Impeachments. 

14.  The  constitution  provides  that  the 
senate  shall  have  the  sole  power  to  try  all 
impeachments.  When  sitting  for  that  pur- 
pose, they  shall  be  on  oath  or  affirmation. 
When  the  president  of  the  United  Stsites  is 
tried,  the  chief  justice  shall  preside;  and  no 
person  shall  be  convicted  without  the  concur- 
rence of  two-thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  shall 
not  extend  further  than  to  removal  from  office 
and  disqualification  to  hold  and  enjoy  any 
office  of  honor,  trust,  or  profit  under  the 
United  States;  but  the  party  convicted  shall, 
nevertheless,  be  liable  and  subject  to  indict^ 
ment,  trial,  judgment,  and  punishment  ac- 
cording to  law.  Const,  art.  1,  sect.  3.  The 
president,  vice-president,  and  all  civil  officers 


COURTS  OF  THE  UNITED  STATES   388    COURTS  OF  THE  UNITED  STATES 


of  the  United  States,  shall  be  removed  from 
office  on  impeachment  for,  and  conviction  of, 
treason,  bribery,  or  other  high  crimes  and 
misdemeanors.     Const,  art.  1,  sect.  4. 

15.  The  organization  of  this  extraordinary 
court,  therefore,  differs  according  as  it  has 
or  has  not  the  president  of  the  United  States 
to  try.  For  the  trial  of  an  impeachment  of 
the  president  the  presence  of  the  chief  justice 
and  a  sufficient  number  of  senators  to  form  a 
quorum  is  required.  For  the  trial  of  all 
other  impeachments  it  is  sufficient  if  a  quo- 
rum is  present. 

16.  The  jurisdiction  of  the  senate  as  a 
court  for  the  trial  of  impeachments  extends 
to  the  officers  above  named,  to  wit,  the  presi- 
dent, vice-president,  and  all  civil  officers  of 
the  United  States,  when  they  have  been  guilty 
of  treason,  bribery,  and  other  high  crimes 
and  misdemeanors.     Art.  2,  sect.  4. 

The  constitution  defines  treason,  art.  3,  sect. 
3 ;  but  recourse  must  be  had  to  the  common 
law  for  a  definition  of  bribery.  Not  having 
particularly  mentioned  what  is  to  be  under- 
stood by  "other  high  crimes  and  misdemea- 
nors," resort,  it  is  presumed,  must  be  had  to 
parliamentary  practice  and  the  common  law 
in  order  to  ascertain  what  they  are.  Story, 
Const,  sect.  795. 

17.  This  is  an  extraordinary  court,  and  its 
sittings  are  of  rare  occurrence.  It  is  men- 
tioned in  the  constitution  under  the  head  of 
the  legislative,  and  not  the  judicial,  power, 
and  is  not  usually  intended  when  speaking 
of  the  judicial  tribunals  of  the  country, 
which  comprehend  rather  the  ordinary  courts 
of  law,  equity,  etc. ;  and  it  would  be  out  of 
place  to  treat  at  large  of  this  tribunal  here. 
For  instances  in  which  it  has  been  convened, 
see  the  impeachments  of  Judge  Chase,  in  1804, 
Judge  Peck,  in  1831,  and  Judge  Humphreys, 
in  1882. 

The  Supreme  Court. 

18.  The  constitution  of  the  United  States 
directs  that  the  judicial  power  of  the  United 
States  shall  be  vested  in  one  supreme  court, 
and  in  such  inferior  courts  as  congress  may, 
from  time  to  time,  ordain  and  establish. 

Organization.  The  judges  of  the  supreme 
court  are  appointed  by  the  president,  by  and 
with  the  consent  of  the  senate.  Const,  art.  2, 
sect.  2.  They  hold  their  office  during  good  be- 
havior, and  receive  for  their  services  a  compen- 
sation which  is  not  to  be  diminished  during 
their  continuance  in  office.  Const,  art.  3,  sect. 
1.  They  consist  of  a  chief  justice  and  nine 
associate  justices.  Act  of  March  3, 1837,  sect. 
1,  and  act  of  March  3,  1863,  sect.  1.  The 
salary  of  the  chief  justice  is  now  six  thousand 
five  hundred  dollars,  and  that  of  the  associate 

1'ustices  six  thousand  dollars  each.  Act  of 
855,  10  Stat,  at  Large,  655.  The  associate 
for  the  tenth  circuit  is  allowed  one  thousand 
dollars  additional.  Act  of  March  3,  1863, 
sect.  2. 

Six  judges  are  required  to  make  a  quo- 
rum, act  of  March  3, 1863,  sect.  1 :  but  by  the 
act  of  the  21st  of  January,  1829,  the  judges 


attending  on  the  day  appointed  for  holding  o 
session  of  the  court,  although  fewer  than  a 
quorum, — at  that  time  four, — have  authority 
to  adjourn  the  court  from  day  to  day  for 
twenty  days  after  the  time  appointed  for  the 
commencement  of  said  session,  unless  a  quo- 
rum shall  sooner  attend;  and  the  business 
shall  not  be  continued  over  till  the  next  ses- 
sion of  the  court,  until  the  expiration  of  the 
said  twenty  days.  By  the  same  act,  if,  after 
the  judges  shall  have  assembled,  on  any  day 
less  than  a  quorum  shall  assemble,  the  judge 
or  j  udges  so  assembling  sh  all  have  authority  to 
adjourn  the  said  court  from  day  to  day  until  a 
quorum  shall  attend,  and,  when  expedient  and 
proper,  may  adjourn  the  same  without  day. 

Ihe  supreme  court  is  holden  at  the  city 
of  Washington.  Act  of  April  29, 1802.  The 
session  commences  on  the  second  Monday  of 
January  in  each  and  every  year.  Act  of 
May  4,  1826.  The  first  Monday  of  August  in 
each  year  is  appointed  as  a  return  day.  Act 
of  April  29,  1802.  In  case  of  a  conlagious 
sickness,  the  chief  justice  or  his  senior  asso- 
ciate may  direct  in  what  other  place  the 
court  shall  be  held,  and  the  court  shall  ac- 
cordingly be  adjourned  to  such  place.  Act  of 
February  25,  1799,  sect.  7.  The  officers  of  the 
court  are  a  clerk,  who  is  appointed  by  the 
court,  a  marshal,  appointed  by  the  president 
by  and  with  the  advice  and  consent  of  the 
senate,  a  crier,  and  other  inferior  officers. 

19.  The  Jurisdiction  of  the  supreme  court 
is  either  original  or  appellate,  civil  or  crimi- 
nal. The  constitution  establishes  the  supreme 
court  and  defines  its  jurisdiction.  It  enume- 
rates the  cases  in  which  its  jurisdiction  is 
original  and  exclusive,  and  defines  that  which 
is  appellate.  See  11  Wheat.  467.  The  pro- 
visions of  the  constitution  that  relate  to  the 
original  jurisdiction  of  the  supreme  court  are 
contained  in  the  articles  of  the  constitution 
already  cited,  sect.  1. 

By  the  act  of  September  24,  1789,  sect.  13, 
the  supreme  court  shall  have  exclusive  juris- 
diction of  all  controversies  of  a  civil  nature 
where  a  state  is  a  party,  except  between  a 
state  and  its  citizens,  and  except,  also,  be- 
tween a  state  and  citizens  of  other  states,  or 
aliens,  in  which  latter  case  it  shall  have  ori- 
ginal, but  not  exclusive,  jurisdiction  ;  and 
shallhave,  exclusively,  all  such  jurisdiction 
of  suits  or  proceedings  against  ambaFsadors 
or  other  public  ministers,  or  their  dc  mestics 
or  domestic  servants,  as  a  court  of  law  can 
have  or  exercise  consistently  with  the  law  of 
nations ;  and  original,  but  not  exclusive, 
jurisdiction  of  all  suits  brought  by  ambassa- 
dors or  other  public  ministers,  or  in  which  a 
consul  or  vice-consul  shall  be  a  party.  And 
the  trial  of  issues  in  fact,  in  the  supreme 
court,  in  all  actions  at  law,  against  citizens 
of  the  United  States,  shall  be  by  jury. 

20.  Many  cases  have  occurred  of  contro- 
versies between  states,  amongst  which  may 
be  mentioned  that  of  Rhode  Island  v.  Massa- 
chusetts, 4  How.  491,  in  which  the  attorney- 
general  of  the  United  States  is  authorized  by 
act  of  congress,  11  Stat,  at  Large,  382,'  to  in- 
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tervene;  Missouri  v.  Iowa,  7  How.  660,  and 
10  How.  1 ;  and  Alabama  u.  Georgia.  23  How. 
There  are  now  (I860)  pending  two  other 
cases,  viz. :  Florida  v.  Georgia,  and  Missouri 
V.  Kentucky.  The  state  of  Pennsylvania  filed 
a  bill  against  the  Wheeling  &  Belmont 
Bridge  Company,  for  the  history  of  which  see 
18  How.  421,  and  the  previous  proceedings 
therein  noted. 

31.  The  proceeding  by  bill  and  cross-bill 
is  said  to  be  the  most  appropriate  where  the 
question  in  dispute  is  one  of  boundary  be- 
tween states ;  and  the  court,  in  such  cases, 
proceeds  to  execute  its  own  decree  by  the  ap- 
pointment of  commissioners  to  run  the  line 
decided  upon.     7  How.  660. 

In  consequence  of  the  decision  in  the  case 
of  Chisholm  v.  Georgia,  where  it  was  held 
that  assumpsit  might  be  maintained  against 
a  state  by  a  citizen  of  another  state,  the  ele- 
venth article  of  the  amendments  of  the  con- 
stitution, cited  1,  was  adopted. 

This  article  is  retrospective,  and  not  only 
prevents  the  bringing  of  new  suits,  but  de- 
prives the  court  of  jurisdiction  of  all  suits 
depending  at  the  time,  wherever  a  state  was 
suel  by  the  citizens  of  another  state,  or  by 
citizens  or  subjects  of  a  foreign  state.  3  Dall. 
375. 

23.  The  supreme  court  has  also  the  power 
to  issue  writs  of  habeas  corpus,  scire  J'acias, 
and  all  other  writs  not  especially  provided 
for  by  statute,  which  may  be  necessary  for 
the  exercise  of  its  jurisdiction  and  agreeable 
to  the  principles  and  usages  of  law ;  and  the 
justices  have,  individually,  the  power  to  grant 
writs  of  habeas  corpus,  of  ne  exeat,  and  of  in- 
j  unction.  Act  of  1789,  c.  20,  sects.  14,  15, 
18,  33;  Act  of  1833,  c.  57,  sect.  7  ;  Act  of  1842, 
c.  527.  It  has  also  the  ordinary  powers  exer- 
cised by  courts. 

In  those  cases  in  which  original  jurisdic- 
tion is  given  to  the  supreme  court,  the  judi- 
cial power  of  the  United  States  cannot  be 
exercised  in  its  appellate  form.  With  the 
exception  of  cases  in  which  original  juris- 
diction is  given  to  this  court,  there  are  none 
to  which  the  judicial  power  extends,  from 
which  the  original  j  urisdiction  of  the  inferior 
courts  is  excluded  by  the  constitution. 

33.  Congress  cannot  vest  in  the  supreme 
court  original  jurisdiction  in  a  case  in  which 
the  constitution  has  clearly  not  given  that 
court  original  jurisdiction;  and  affirmative 
words  in  the  constitution,  declaring  in  what 
cases  the  supreme  court  shall  have  original 
jurisdiction,  must  be  construed  negatively  as 
to  all  other  cases,  as  otherwise  the  clause 
would  be  inoperative  and  useless.  1  Cranch, 
137.  See  5  Pet.  1,  284 ;  12  id.  657 :  6  Wheat. 
264 ;  9  id.  738. 

34.  The  supreme  court  exercises  appellate 
jurisdiction  in  the  following  different  modes: 
By  writ  of  error  from  the  final  judgment  of 
the  circuit  courts,  of  the  district  courts  exer- 
cising the  powers  of  circuit  courts,  and  of  the 
superior  courts  of  the  territories  exercising 
the  powers  of  circuit  courts  in  certain  cases. 
In  tiiO  case  of  the  United  States  v.  Goodwin, 


7  Cranch,  108,  it  was  held  that  a  writ  of  error 
did  not  lie  to  the  supreme  court  to  reverse 
the  judgment  of  a  circuit  court,  in  a  civil 
action  by  writ  of  error  carried  from  the  district 
court  to  the  circuit  court.  But  now,  by  the  act 
of  July  4, 1840,  c.  20,  sect.  3,  it  is  enacted  that 
writs  of  error  shall  lie  to  the  supreme  court 
from  all  judgments  of  a  circuit  court,  in  cases 
brought  there  by  writs  of  error  from  the  dis- 
trict court,  in  like  manner  and  under  the 
same  regulations  as  are  provided  by  law  for 
writs  of  error  for  judgments  rendered  upon 
suits  originally  brought  in  the  circuit  court. 

35.  It  has  jurisdiction  by  appeal  from  the 
final  decrees  of  the  circuit  courts,  of  the  dis- 
trict courts  exercising  the  powers  of  circuit 
courts  in  certain  cases.  See  8  Cranch,  251; 
6  Wheat.  448.  Its  appellate  jurisdiction  from 
the  courts  of  the  United  States  is  specified  in 
the  first  and  second  sections  of  the  third  article 
of  the  constitution,  both  of  which  have  been 
cited  at  length,  and  by  the  act  of  1789,  c.  20, 
sects.  13,  22.  To  give  jurisdiction  over  a  case 
which  is  removed  from  the  circuit  courts,  the 
judgments  or  decrees  in  civil  actions  and 
suits  in  equity  must  be  final ;  the  matter  in 
dispute  must  exceed  the  sum  or  value  of  two 
thousand  dollars,  exclusive  of  costs ;  and  the 
right  of  appeal  on  a  writ  of  error  extends  to 
cases  whether  they  have  been  brought  in  the 
circuit  court  by  original  process,  or  were  re- 
moved there  from  a  state  court,  or  removed 
there  by  appeal  from  a  district  court.  Ap- 
peals are  allowed  from  the  circuit  court  of 
the  District  of  Columbia  where  the  matter  in 
dispute  exceeds  one  thousand  dollars. 

The  right  of  appeal  from  the  territorial 
courts  varies  in  the  several  territories,  and 
will  be  noticed  under  the  head  of  each. 

36.  Under  the  revenue  acts  of  March  3, 
1839,  5  Stat,  at  Large,  349  ;  of  1845,  5  Stat, 
at  Large,  727 ;  and  of  1846,  9  Stat,  at  Large, 
84,  relating  to  the  payment  of  duties  under 
protest,  and  the  return  of  the  money  under 
certain  circumstances,  in  an  action  against  a 
collector  for  such  return  a  writ  of  error  to 
the  supreme  court  will  not  lie  where  the 
recovery  is  for  a  less  sum  than  two  thou- 
sand dollars,  21  How.  390 ;  although  by  the 
act  of  1844,  5  Stat,  at  Large,  658,  such  a 
writ  will  lie,  without  regard  to  the  sum  or 
value  in  controversy,  at  the  instance  of  either 
party,  upon  a  final  judgment  in  a  circuit 
court  in  any  civil  action  brought  by  the 
United  States  for  the  enforcement  of  the 
revenue  laws  or  for  the  collection  of  duties 
due  or  alleged  to  be  due. 

31'.  The  supreme  court  has  alsojurisdiction 
by  writ  of  error  from  the  final  judgments  and 
decrees  of  the  highest  courts  of  law  or  equity 
in  a  state,  in  the  cases  provided  for  by  the 
twenty-fifth  section  of  the  act  of  September 
24,  1789,  the  provisions  of  which  have  been 
given  at  large  in  a  preceding  part  of  this 
article.  See  5  How.  20,  55.  The  appellate 
jurisdiction  of  the  supreme  court  extends  to 
all  cases  of  the  specified  character  pending  in 
the  state  courts ;  and  this  section  of  the  Judi- 
ciary Act,  which  authorizes  the  exercise  of  this 
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jurisdiction,  in  such  cases,  by  writ  of  error, 
IS  supported  by  the  letter  and  spirit  of  the 
constitution.     1  Wheat.  304. 

When  the  construction  or  validity  of  a 
treaty  of  the  United  States  is  drawn  in  ques- 
tion in  the  state  courts,  and  the  decision  is 
Against  its  validity,  or  the  title  specially  set 
lip  by  either  party  under  the  treaty,  the 
Supreme  court  has  jurisdiction  to  ascertain 
that  title  and  to  determine  its  legal  mean- 
ing.  1  Wheat.  358 ;  9  id.  738 ;  5  Cranch,  344 ; 

1  Pet.  94 ;  6  id.  515 ;  9  id.  224 ;  10  id.  368. 
28.  It  has  jurisdiction  although  one  of 

the  parties  is  a  state  and  the  other  a  citizen 
of  that  state.     6  Wheat.  264. 

Under  the  twenty-fifth  section  of  the  Judi- 
ciary Act,  when  any  clause  of  the  constitution 
or  any  statute  of  the  United  States  is  drawn 
in  question,  the  decision  must  be  against  the 
title  or  right  set  up  by  the  party  under  such 
clause  or  statute ;  otherwise  the  supreme 
court  has  no  appellate  jurisdiction  of  the 
case.  3  Cranch,  268  ;  4  Wheat.  311 ;  6  id. 
698  ;  7  id.  164;  12  id.  117,  129;  1  Pet.  655; 

2  id.  241,  449 ;  5  id.  248  ;  6  t(Z.  41 ;  11  id.  167. 
When  the  judgment  of  the  highest  court 

of  law  of  a  state  decides  in  favor  of  the 
Validity  of  a  statute  of  a  state  drawn  in 
question  on  the  ground  of  its  being  repug- 
nant to  the  constitution  of  the  United  States, 
it  is  not  a  final  judgment  within  the  twenty- 
fifth  section  of  the  Judiciary  Act,  if  the  suit 
has  been  remanded  to  the  inferior  court, 
where  it  originated,  for  further  proceedings, 
hot  inconsistent  with  the  judgment  of  the 
highest  court.     12  Wheat.  135. 

The  words  "matters  in  dispute,"  in  the  act 
of  congress  which  is  to  regulate  the  jurisdic- 
tion of  the  supreme  court,  seem  appropriated 
to  civil  causes.  3  Cranch,  159.  As  to  the 
manner  of  ascertaining  the  matter  in  dis- 
pute, see  4  Cranch,  216,  316  ;  5  id.  13 ;  3  Dall. 
365  ;  4  id.  22 ;  2  Pet.  243 ;  3  id.  33 ;  7  id.  634. 

39.  The  supreme  court  has  jurisdiction 
by  certificate  from  the  circuit  court  that  the 
opinions  of  the  judges  are  opposed  on  points 
stated,  as  provided  for  by  the  sixth  section 
of  the  act  of  April  29,  1802.  The  provisions 
of  the  act  extend  to  criminal  as  well  as  to 
civil  cases.  See  2  Cranch,  33 ;  7  id.  279 ;  2 
Dall.  385;  4  Hall,  Law  Journ.  462;  5  id. 
434  ;  6  id.  542 ;  12  id.  212.  It  has  also  juris- 
diction by  mandamus,  prohibition,  certiorari, 
and  procedendo. 

30>  The  criminal  jurisdiction  of  the  su- 
preme court  is  derived  from  the  constitution 
and  the  act  of  September  24,  1789,  sect.  13, 
which  gives  the  supreme  court  exclusively 
fell  such  jurisdiction  of  suits  or  proceedings 
against  ambassadors,  or  other  public  min- 
isters or  their  domestics,  as  a  court  of  law 
can  have  or  exercise  consistently  with  the 
law  of  nations.  But  it  must  be  remembered 
that  the  act  of  April  30,  1790,  sections  25 
and  26,  declares  void  any  writ  or  process 
whereby  the  person  of  any  ambassador,  or 
other  public  minister,  their  domestics  or  do- 
mestic servants,  may  be  arrested  or  impri- 
koned. 


The  Circuit  Courts. 

31.  Organization.  The  circuit  courts  are 
the  principal  inferior  courts  established  by 
congress.  There  are  ten  circuits,  in  each  of 
which  a  circuit  court  is  held.  The  United 
States  are  first  divided  into  districts  (see 
"District  Courts"),  and  the  ten  circuits  are 
composed  respectively  of  the  following  dis- 
tricts, to  wit : — 

The  first  circuit,  of  the  districts  of  Maine, 
New  Hampshire,  Massachusetts,  and  Rhode 
Island.  See  acts  April  29,  1802,  March  26, 
1812,  and  March  30,  1820. 

The  second  circuit,  Vermont,  Connecticut, 
and  New  York.     Act  of  March  3,  1837. 

The  third  circuit.  New  Jersey,  and  Eastern 
and  Western  Pennsylvania.  Act  of  March 
3,  1837. 

The  fourth  circuit,  Maryland,  Delaware, 
Virginia,  and  North  Carolina.  Act  of  July 
15,  1862,  sect.  1. 

The  fifth  circuit,  South  Carolina,  Georgia, 
Alabama,  Mississippi,  and  Florida.  Act  of 
July  15,  1862,  sect.  1. 

The  sixth  circuit,  Louisiana,  Texas,  Arkan- 
sas,  Kentucky,  and  Tennessee.  Act  of  July 
15,  1862,  sect.  1. 

The  seventh  circuit,  Ohio  and  Michigan. 
Act  of  January  28,  1863. 

The  eighth  circuit,  Indiana  and  Illinois. 
Acts  of  January  28,  1863,  and  February  9, 
1863. 

T%e  ninth  circuit,  Missouri,  Iowa,  Kansas, 
Wisconsin,  and  Minnesota.  Acts  of  July  15, 
1862,  sect.  1,  and  February  9,  1863. 

2'Ae  tenth  circuit,  California  and  Oregon, 
Act  of  March  3,  1863,  sect.  1. 

33.  In  the  early  history  of  the  govern- 
ment it  was  intended  that  one  or  more  of 
these  courts  should  be  held  annually  in  every 
state,  at  which  should  be  present  one  of  the 
justices  of  the  supreme  court.  But  the  in- 
crease of  the  number  of  states  and  the  re- 
moteness of  some  of  them  from  any  of  the 
justices  sometimes  rendered  this  impossible, 
and  there  were  in  1860  seven  states  in  which 
no  justice  of  the  supreme  court  held  court, — 
viz.:  Florida,  Texas,  Iowa,  Wisconsin,  Cali- 
fornia, Minnesota,  and  Oregon.  But  this 
evil  has  been  remedied  by  the  acts  of  July 
15,  1862,  and  March  3,  1863. 

The  act  of  September  24, 1789,  sect.  10,  gives 
the  district  court  of  the  Kentucky  district, 
besides  the  usual  jurisdiction  of  a  district 
court,  the  jurisdiction  of  all  causes,  except 
of  appeals  and  writs  of  error,  thereinafter 
made  cognizable  in  a  circuit  court,  and  writs 
of  error  and  appeals  wore  to  lie  from  deci- 
sions therein  to  the  supreme  court,  and  under 
the  same  regulations.  By  the  12th  section, 
authority  was  given  to  remove  cases  from  a 
state  court  to  such  court,  in  the  same  manner 
as  to  a  circuit  court. 

33.  One  of  the  justices  of  the  supreme 
court  of  the  United  States,  and  the  district 
judge  of  the  district  where  the  circuit  is 
holden,  compose  the  circuit  court.  The  dis- 
trict judge  may  alone  hold  a  circuit  court, 
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if  no  judge  qf  the  supreme  court  have  been 
allotted  to  that  circuit. 

The  act  of  April  29,  1802,  sect,  5,  provides 
that  on  every  appointment  which  shall  be 
hereafter  made  of  a,  chief  justice  or  associate 
justice,  the  chief  justice  and  associate  justices 
shall  allot  among  themselves  the  aforesaid 
circuits  as  they  shall  think  fit,  and  shall 
enter  such  allotment  on  record. 

The  act  of  March  3, 1837,  sect.  4,  directs 
that  the  allotment  of  the  chief  justice  and  the 
associate  justices  of  the  said  supreme  court  to 
the  several  circuits  shall  be  m^de  as  hereto^ 
fore. 

By  the  act  of  August  16, 1842,  the  justices 
of  the  supreme  court  of  the  United  States,  or 
a  majority  of  them,  are  required  to  allot  the 
several  districts  among  the  justices  of  the  said 
court.  And  in  case  no  such  allotment  shall  be 
made  by  them  at  their  sessions  next  succeed- 
ing such  appointment,  and  also  after  the  ap- 
pointment of  any  judge  as  aforesaid  and 
before  any  other  allotment  shall  have  beeu 
made,  it  shall  and  piay  be  lavfful  for  the  pre- 
sident of  the  United  States  to  make  such 
allotment  as  he  shall  deem  proper, — vfhich 
allotment,  in 'either  case,  shall  be  binding 
until  another  allotment  shall  be  made.  And 
the  circuit  courts  constituted  by  this  act  shall 
have  all  the  power,  authority,  and  jurisdic- 
tion, within  the  severaldistricts  of  their  re- 
spective circuits,  that  before  the  13th  Feb- 
ruary, 1801,  belonged  to  the  circuit  courts 
of  the  United  States. 

34.  Formerly  there  were  two  terms  of  the 
circuit  court  held  in  each  state,  at  which  the 
supreme  judge  and  district  judge  presided; 
but  the  system  has  been  essentially  changed 
by  the  increased  number  of  states  in  the 
Union  and  the  division  of  several  of  the 
large  states  into  two  or  more  judicial  districts. 
Thus  the  judges  of  the  district  courts  are  in- 
creased as  follows :  there  are  two  districts  and 
two  judges  in  New  York,  Pennsylvania,  Vir- 
ginia, Florida,  Louisiana,  Texas,  Missouri, 
Ohio,  Illinois,  Michigan,  and  California. 

There  are  two  districts  and  but  one  judge 
in  Alabama,  Mississippi,  Arkansas,  and  Geor- 
gia, and  in  Tennessee  three  districts  and  one 
judge.  AndbytheactofMarch3,1837,5Stat. 
at  Large,  177,  the  district  courts  of  certain  dis- 
.  tricts  which  had  exercised  the  powers  and  juris- 
diction of  circuit  courts  were  deprived  of  these, 
and  circuit  courts  were  directed  to  be  held. 
The  act  provided  "  that  so  much  of  any  act 
or  acts  of  congress  as  vests  in  the  district 
courts  of  the  United  States  for  the  districts 
of  Indiana,  Illinois,  Missouri,  Arkansas,  the 
eastern  district  of  Louisiana,  the  district  of 
Mississippi,  the  northern  district  of  New 
York,  the  western  district  of  Virginia,  and 
the  western  district  of  Pennsylvania,  and  the 
district  of  Alabama,  or  either  of  them,  the 
powers  and  jurisdiction  of  circuit  courts,  be, 
and  the  same  is  hereby,  repealed ;  and  there 
shall  hereafter  be  circuit  courts  held  for  said 
districts  by  the  chief  or  associate  justices  of 
the  supreme  court,  assigned  or  allotted  to  the 
circuit  to  which  such  districts  may  respeotr 


ively  belong,  and  the  district  judges  of  such 
districts,  severally  and  respectively,  either  of 
whom  shall  constitute  a  quorum ;  which  cir- 
cuit courts,  and  the  judges  thereof,  shall  have 
like  powers  and  exercise  like  jurisdiction  as 
other  circuit  courts  and  the  judges  thereof  j 
^nd  the  said  district  courts,  and  the  judges! 
thereof,  shall  have  like  powers  and  exercjs^ 
like  jurisdiction  as  the  district  courts  and  the 
judges  thereof  in  the  other  circuits.  And 
a  like  .enactment  was  passed  July  15,  1862, 
taking  away  the  circuit-court  powers  of  the 
district  courts  of  Texas,  Florida,  Wisconsin, 
Iowa,  Minnesota,  and  Kansas;  and  March 
3,  1863,  from  the  district  courts  of  California. 
From  all  judgments  and  decrees  rendered  in 
the  district  courts  of  the  United  States  for  the 
western  district  of  Louisiana,  writs  of  error 
and  appeals  shall  lie  to  the  circuit  court  in 
the  other  district  in  said  state,  in  the  same 
manner  as  from  decrees  and  judgments  ren- 
dered in  the  districts  within  which  a  circuit 
court  is  provided  by  this  act." 

Whilst  the  increased  business  of  the  circuit 
courts  occasioned  the  multiplication  of  these 
courts,  the  act  of  1844,  5  Stat,  at  Large,  676, 
relieved  the  justice  of  the  supreme  court  from 
attending  more  than  one  term  of  the  court 
within  any  district  of  such  circuit  in  any  one 
year. 

35.  The  circuit  court  for  California  is  held 
six  times  a  year,  three  times  in  the  northern 
and  three  times  in  the  southern  district.  Cir- 
cuit courts  may  be  held  in  both  districts  at 
the  same  time.  In  the  absence  of  the  circuit 
judge,  the  district  judge  may  hold  the  circuit 
court.     Act  of  February  19,  1864. 

36.  In  all  cases  where  the  day  of  meeting 
of  the  circuit  court  is  fixed  for  a  particular 
day  of  the  month,  if  that  day  happen  on  Sun- 
day, then,  by  the  act  of  29th  April,  1802,  and 
other  acts,  the  court  shall  be  held  the  next 
day. 

The  act  of  September  24,  1789,  sect.  6,  pro- 
vides that  a  circuit  court  may  be  adjourned 
from  day  to  day  by  one  of  its  judges,  or,  if 
none  are  present,  by  the  marshal  of  the  dis- 
trict, until  a  quorum  be  convened.  By  the 
act  of  May  19,  1794,  a  circuit  court  in  any 
district,  when  it  shall  happen  that  no  judge 
of  the  supreme  court  attends  within  four  days 
after  the  time  appointed  by  law  for  the  com- 
mencement of  the  sessions,  may  be  adjourned 
to  the  next  stated  term  by  the  judge  of  the 
district,  or,  in  case  of  his  absence  also,  by  the 
marshal  of  the  district.  But  by  the  4th  sec- 
tion of  the  act  of  April  29,  1802,  where  only 
one  of  the  judges  thereby  directed  to  hold  the 
circuit  courts  shall  attend,  such  circuit  court 
may  be  held  by  the  judge  so  attending. 

ST.  By  the  act  of  March  2,  1809,  certain 
duties  are  imposed  on  the  justices  of  the 
supreme  court  in  case  of  the  disability  of  a, 
district  jud^e  within  their  respective  circuits 
to  hold  a  district  court.  Sect.  1  enacts  that 
in  case  of  the  disability  of  the  district  judge 
of  either  of  the  district  courts  of  the  United 
States  to  hold  a  district  court,  and  to  perform 
the  duties  of  his  office,  and  Batisfaot')ry  evii 
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dence  thereof  being  shown  to  the  justice  of 
the  supreme  court  allotted  to  that  circuit  in 
which  such  district  court  ought  by  law  to  be 
holdeu,  and  on  application  of  the  district  at- 
torney or  marshal  of  such  district,  in  writing, 
the  said  justice  of  the  supreme  court  shall, 
thereupon,  issue  his  order  in  the  nature  of  a 
certiorari,  directed  to  the  clerk  of  such  district 
court,  requiring  him  forthwith  to  certify  unto 
the  next  circuit  court  to  be  holden  in  said 
district  all  actions,  suits,  causes,  pleas,  or 
processes,  civil  or  criminal,  of  what  nature  or 
kind  soever,  that  may  be  depending  in  such 
district  court,  and  undetermined,  with  all  the 
proceedings  thei:eon,  aud  all  files  and  papers 
relating  thereto,  which  said  order  shall  be 
immediately  published  in  one  or  more  news- 
papers printed  in  said  district,  and  at  least 
thirty  days  before  the  session  of  such  circuit 
court,  and  shall  be  deemed  a  sufficient  notifi- 
cation to  all  concerned.  And  the  said  circuit 
court  shall,  thereupon,  have  the  same  cogni- 
zance of  all  such  actions,  suits,  causes,  pleas, 
or  processes,  civil  or  criminal,  of  what  nature 
or  kind  soever,  and  in  the  like  manner,  as  the 
district  court  of  said  district  by  law  might 
have,  or  the  circuit  court,  had  the  same  been 
originally  commenced  therein,  and  shall  pro- 
ceed to  hear  and  determine  the  same  accord- 
ingly ;  and  the  said  justice  of  the  supreme 
court,  during  the  continuance  of  such  dis- 
ability, shall,  moreover,  be  invested  with  and 
exercise  all  and  singular  the  powers  and 
authority  vested  by  law  in  the  judge  of  the 
district  court  in  said  district.  And  all  bonds 
and  recognizances  taken  for,  or  returnable 
to,  such  district  court,  shall  be  construed  and 
taken  to  be  to  the  circuit  court  to  be  holden 
thereafter,  in  pursuance  of  this  act,  and  shall 
have  the  same  force  and  effect  in  such  court 
as  they  would  have  had  in  the  district  court 
to  which  they  were  taken.  Provided,  that 
nothing  in  this  act  contained  shall  be  so  con- 
strued as  to  require  of  the  judge  of  the  su- 
preme court,  within  whose  circuit  such  district 
may  lie,  to  hold  any  special  court,  or  court  of 
admiralty,  at  any  other  time  than  the  legal 
time  for  holding  the  circuit  court  of  the  United 
States  in  and  for  such  district. 

Sect.  2  provides  that  the  clerk  of  such  dis- 
trict shall,  during  the  continuance  of  the  dis- 
ability of  the  district  judge,  continue  to  cer- 
tify, as  aforesaid,  all  suits  or  actions,  of  what 
nature  or  kind  soever,  which  may  thereafter 
be  brought  to  such  district  court,  and  the 
same  transmit  to  the  circuit  court  next  there- 
after to  be  holdeu  in  the  same  district.  And 
tho  said  circuit  court  shall  have  cognizance 
of  the  same,  in  like  manner  as  is  hereinbefore 
provided  in  this  act,  and  shall  proceed  to  hoar 
and  determine  the  same.  Provided,  neverthe- 
less, that  when  the  disability  of  the  district 
judge  shall  cease  or  be  removed,  all  suits  or 
actions  then  pending  and  undetermined  in 
the  circuit  court  in  which,  by  law,  the  dis- 
trict courts  have  an  exclusive  original  cogni- 
zance, shall  be  remanded,  and  the  clerk  of 
the  said  circuit  court  shall  transmit  the  same, 
pursuant  to  the  order  of  the  said  court,  with 


all  matters  and  things  relating  thereto,  to  the 
district  court  next  thereafter  to  be  holden  in 
said  district,  and  the  same  proceedings  shall 
be  had  therein  as  would  have  been  had  the 
same  originated,  or  been  continued,  in  the 
said  district  court. 

Sect.  3  enacts  that,  in  case  of  the  district 
judge  in  any  district  being  unable  to  dis- 
charge his  duties  as  aforesaid,  the  district 
clerk  of  such  district  shall  be  authorized  and 
empowered,  by  leave  or  order  of  the  circuit 
judge  of  the  circuit  in  which  such  district  is 
included,  to  take,  during  such  disability  of 
the  district  judge,  all  examinations  and  depo- 
sitions of  witnesses,  and  to  make  all  necessary 
rules  and  orders  preparatory  to  the  final  hear- 
ing of  all  causes  of  admiralty  and  maritime 
jurisdiction.  See  1  Gall.  337 ;  1  Cranch,  309 ; 
note  to  Hayburn's  case,  3  Dall.  410. 

If  the  disability  of  the  district  judge  ter- 
minate in  his  death,  the  circuit  court  must 
remand  the  certified  causes  to  the  district 
court.     Ex  parte  United  States,  1  Gall.  337. 

38.  So  also  in  case  of  the  disability  of  any 
district  judge  to  hold  a  district  or  circuit 
court,  the  circuit  judge  may  appoint  the  dis- 
trict judge  of  any  other  judicial  district  within 
the  same  circuit  to  hold  the  district  or  circuit 
court;  and  in  case  the  circuit  judge  cannot  per- 
form the  duty,  the  chief  justice  of  the  United 
States  is  to  appoint  in  manner  aforesaid.  9 
Stat,  at  Large,  442.  And  this  may  be  done 
whenever  the  public  interests  require  it:  so 
that  each  of  the  district  judges  may  be  hold- 
ing court  at  the  same  time.  10  Stat,  at 
Large,  5. 

By  the  first  section  of  the  act  of  March  3, 
1821,  in  all  suits  and  actions  in  any  district 
court  of  the  United  States,  in  which  it  shall  ap- 
pear that  the  judge  of  such  court  is  any  ways 
concerned  in  interest  therein,  or  has  been  of 
counsel  for  either  party,  or  is  so  related  to 
or  connected  with  either  party  as  to  render 
it  improper  for  him,  in  his  opinion,  to  sit  on 
the  trial  of  such  suit  or  action,  it  shall  be  the 
duty  of  such  judge,  on  application  of  either 
party,  to  cause  the  fact  to  be  entered  on  the 
records  of  the  court,  and  also  an  order  that 
an  authenticated  copy  thereof,  with  all  the 
proceedings  in  such  suit  or  action,  shall  be 
forthwith  certified  to  the  next  circuit  court 
of  the  district,  and,  if  there  be  no  circuit  court 
in  such  district,  to  the  next  circuit  court  in 
the  state,  and,  if  there  be  no  circuit  court  in 
such  state,  to  the  most  convenient  circuit  court 
in  an  adjacent  state  ;  which  circuit  court  shall, 
upon  such  record  being  filed  with  the  clerk 
thereof,  take  cognizance  thereof,  in  like  man- 
ner as  if  such  suit  or  action  had  been  ori- 
ginally commenced  in  that  court,  and  shall 
proceed  to  hear  and  determine  the  same 
accordingly ;  and  the  jurisdiction  of  such  cir- 
cuit court  shall  extend  to  all  such  cases  to  be 
removed  as  were  cognizable  in  the  district 
court  from  which  the  same  was  removed. 

And  the  act  of  February  28,  1839,  sect.  8, 
enacts  "That  in  all  suits  and  actions,  in  any 
circuit  court  of  the  United  States,  in  which  it 
shall  appear  that  both  the  judges  thereof,  or 
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the  judge  thereof,  who  is  solely  competent  by 
law  to  try  the  same,  shall  be  any  ways  con- 
cerned in  interest  therein,  or  shall  have  been 
of  counsel  for  either  party,  or  is  or  are  so 
related  to  or  connected  with  either  party  as 
to  render  it  improper  for  him  or  them,  in  his 
or  their  opinion,  to  sit  in  the  trial  of  such 
suit  or  action,  it  shall  be  the  duty  of  such 
judge,  or  judges,  on  application  of  either 
party,  to  cause  the  fact  to  be  entered  on  the 
records  of  the  court,  and  also  to  make  an 
order  that  an  authenticated  copy  thereof,  with 
all  the  proceedings  in  such  suit  or  action, 
shall  be  certified  to  the  most  convenient  cir- 
cuit court  in  the  next  adjacent  state,  or  in 
the  next  adjacent  circuit,  which  circuit  court 
shall,  upon  such  record  and  order  being  filed 
with  the  clerk  thereof,  take  cognizance  thereof 
in  the  same  manner  as  if  such  suit  or  action 
had  been  rightfully  and  originally  commenced 
therein,  and  shall  proceed  to  hear  and  deter- 
mine the  same  accordingly ;  and  the  proper 
process  for  the  due  execution  of  the  judgment 
or  decree  rendered  therein  shall  run  into, 
and  may  be  executed  in,  the  district  where 
such  judgment  or  decree  was  rendered,  and 
al^o  into  the  district  from  which  such  suit  or 
action  was  removed." 

By  sect.  1  of  the  act  of  March  3,  1863,  it 
is  provided  that  whenever  the  judge  of  the 
supreme  court  for  any  circuit,  from  disability, 
absence,  the  accumulation  of  business  in  the 
circuit  court  in  any  district  within  his  circuit, 
or  from  his  having  been  of  counsel  or  being 
interested  in  any  case  pending,  etc.,  or  from 
any  other  cause,  he  may  request  in  writing 
the  judge  of  any  other  circuit  to  hold  the 
circuit  court  in  such  district;  and  thereupon 
it  shall  be  lawful  for  the  judge  so  requested 
to  hold  the  circuit  court  in  such  district. 

39.  The  judges  of  the  supreme  court  are 
not  appointed  as  circuit-court  judges,  or,  in 
other  words,  have  no  distinct  commission  for 
that  purpose ;  but  practice  and  acquiescence 
under  it  for  many  years  were  held  to  afibrd 
an  irresistible  argument  against  this  objection 
to  their  authority  to  act,  when  made  in  the 
year  1803,  and  to  have  fixed  the  construction 
of  the  judicial  system.  The  court  deemed 
the  contemporary  exposition  to  b^  of  the  most 
forcible  nature,  and  considered  the  question 
at  rest,  and  not  to  be  disturbed  then.  Stuart 
V.  Laird,  1  Cranch,  308.  If  a  vacancy  exist 
by  the  death  of  the  justice  of  the  supreme 
court  to  whom  the  district  was  allotted,  the 
district  judge  may,  under  the  act  of  congress, 
discharge  the  offteial  duties  ( Pollard  v.  Dwight, 
4  Cranch,  428.  See  the  fifth  section  of  the 
act  of  April  29,  1802),  except  that  he  cannot 
sit  upon  a  writ  of  error  from  a  decision  in  the 
district  court.  United  States  v.  Lancaster,  5 
Wheat.  434. 

40.  It  is  enacted  by  the  act  of  February 
28,  1839,  sect.  2,  that  all  the  circuit  courts  of 
the  United  States  shall  have  the  appointment 
of  their  own  clerks;  and,  in  case  of  disagree- 
ment between  the  judges,  the  appointment 
shall  be  made  by  the  presiding  judge  of  the 
court. 


The  marshal  of  the  district  is  an  officer  of 
the  court,  and  the  clerk  of  the  district  court 
is  also  clerk  of  tie  circuit  court  in  such  dis- 
trict.    Act  of  September  24,  1789,  sect.  7. 

0/  the  Jurisdiction  of  the  Circuit  Courts. 
41.  The  jurisdiction  of  the  circuit  courts 
is  either  civil  or  criminal. 

Civil  Jurisdiction. 
The  civil  jurisdiction  is  either  at  law  or  in 
equity.  Their  civil  jurisdiction  at  law  is — 
1st,  Original ;  2d,  By  removal  of  actions  from 
the  state  courts  ;  3d,  By  writ  of  mandamus ; 
4th,  By  appeal. 

Original  Jurisdiction. 

_  The  act  of  1789,  c.  20,  sect.  11,  defines  their 

jurisdiction  as  follows: — 

"And  be  it  further  enacted,  that  the  circuit 
courts  shall  have  original  cognizance,  con. 
current  with  the  courts  of  the  several  states, 
of  all  suits  of  a  civil  nature  at  cc^mmon  law 
or  in  equity  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  costs,  the  sum  or  value  of 
five  hundred  dollars,  and  the  United  States 
are  plaintiffs  or  petitioners,  or  an  alien  is  a 
party,  or  the  suit  is  between  a  citizen  of  the 
state  where  the  suit  is  brought  and  a  citizen 
of  another  state  ;  and  shall  have  exclusive 
cognizance  of  all  crimes  and  offences  cogniza- 
ble under  the  authority  of  the  United  States, 
except  where  this  act  otherwise  provides  or 
the  laws  of  the  United  States  shall  otherwise 
direct,  and  concurrent  jurisdiction  with  the 
district  courts  of  the  crimes  and  offences 
cognizable  therein.  But  no  person  shall  be 
arrested  in  one  district  for  trial  in  another 
in  any  civil  action  before  a  circuit  court. 
And  no  civil  suit  shall  be  brought  before 
either  of  said  courts  against  an  inhabitant  of 
the  United  States  by  any  original  process  in 
any  other  district  than  that  in  which  he  is  an 
inhabitant  or  in  which  he  shall  be  found  at  the 
time  of  servingthe  writ ;  nor  shall  any  district 
or  circuit  court  have  cognizance  of  any  suit  to 
recover  the  contents  of  any  prcniispory  note  or 
other  chose  in  action  in  lavor  of  an  assignee, 
unless  a  suit  might  have  been  proBecuted  in 
such  court  to  recover  the  said  contents  if  no 
assignment  had  been  made,  except  in  case  of 
foreign  bills  of  exchange." 

43.  The  matter  in  dispute.  In  actions  to 
recover  damages  for  torts,  the  sum  laid  in  the 
declaration  is  the  criterion  as  to  the  matter 
in  dispute.  3  Dall.  358.  In  an  action  of 
covenant  on  an  instrument  under  seal,  c(.n- 
taining  a  penalty  less  than  five  hundred  dol- 
lars, the  court  has  jurisdiction  if  the  declara- 
tion demand  more  than  five  hundred  dollars. 
1  Wash.  C.  C.  1.  In  ejectment,  the  value  of 
the  land  should  appear  in  the  declaration,  4 
Wash.  C.  C.  624 ;  8  Cranch,  220  ;  1  Pet.  73  ;  but 
though  the  jury  donotfind  the  value  of  theland 
m  dispute,  yet  if  evidence  be  given  on  the  trial 
that  the  value  exceeds  five  hundred  dollars,  it 
IS  sufiicient  to  fix  the  jurisdiction ;  or  the  court 
may  ascertain  its  value  by  affidavits.  1  Pet. 
C.  C.  73. 
If  the  matter  in  dispute  arise  out  of  a 
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local  injury,  for  which  a  local  action  must  be 
brought,  in  order  to  give  the  circuit  court  ju- 
risdiction it  must  be  brought  in  the  district 
where  the  lanis  lie.     4  Hall,  Law  Journ.  78. 

43.  By  various  acts  of  congress,  jurisdiction 
is  given  to  the  circuit  courts  in  cases  where 
actions  are  brought  to  recover  damages  for  the 
violation  of  patent  and  copyrights,  without 
fixing  any  amount  as  the  limit.  See  acts  of 
April  17. 1800,  sect.  4;  Feb.  15, 1819 ;  7  Johns. 
N.Y.  144;  9  id.  607. 

44.  The  circuit  courts  have  jurisdiction 
in  cases  arising  under  the  patent  laws.  By 
the  act  of  July  4,  1836,  sect.  17,  it  is  enacted 
"that  all  actions,  suits,  controversies,  and 
cases  arising  under  any  law  of  the  United 
States  granting  or  confirming  to  inventors 
the  exclusive  right  to  their  inventions  or  dis- 
coveries, shall  be  originally  cognizable,  as 
well  in  equity  as  at  law,  by  the  circuit  courts 
of  the  United  States,  or  any  district  court 
haying  the  powers  and  jurisdiction  of  a  cir- 
cuit court ;  which  courts  shall  have  power, 
up  an  bill  in  equity  filed  by  any  party  ag- 
grieved, in  any  such  case,  to  grant  injunc- 
tions, according  to  the  course  and  princi- 
ples of  courts  of  equity,  to  prevent  the  viola- 
tion of  the  rights  of  any  inventor  as  secured 
to  him  by  any  law  of  the  United  States,  on 
such  terms  and  conditions  as  said  courts  may 
deem  reasonable.  Provided,  however,  that 
from  all  judgments  and  decrees  from  any 
such  court  rendered  in  the  premises  a  writ 
of  error  or  appeal,  as  the  case  may  require, 
shall  lie  to  the  supreme  court  of  the  United 
States,  in  the  same  manner  and  under  the 
same  circumstances  as  is  now  provided  by 
law  in  other  judgments  and  decrees  of  circuit 
courts,  and  in  all  other  cases  in  which  the 
courts  shall  deem  it  reasonable  to  allow  the 
same." 

45.  In  general,  the  circuit  court  has  no 
original  jurisdiction  of  suits  for  penalties  and 
forfeitures  arising  under  the  laws  of  the 
United  States,  nor  in  admiralty  cases.  2 
Dall.  355  ;  4  id.  342 ;  Bee,  Adm.  19. 

46.  It  is  apparent  from  the  acts  heretofore 
cite.d  that  the  principal  duty  of  the  circuit 
courts  is  to  enforce  those  obligations  which 
are  incumbent  upon  the  people  of  the  United 
States  from  their  national  character,  or 
which  result  from  the  laws  of  congress  or 
treaties.  They  are  excluded  from  jurisdic- 
tion of  all  controversies  between  citizens  of 
the  same  state,  except  those  arising  under  an 
act  of  congress,  the  constructions  of  which  it 
has  been  supposed  to  be  the  peculiar  right  and 
duty  of  the  federal  tribunals  to  give.  Therefore 
the  jurisdiction  of  the  circuit  courts  includes 
cases  which  arise  under  tlie  laws  relating  to 
patents  and  copyrights ;  bankruptcy,  when  a 
bankrupt  law  is  in  force;  the  revenue;  the 
Indians  ;  the  slave-trade,  or  piracy ;  the  post- 
ofiice ;  cases  where  the  United  States  or  its 
officers  sue ;  of  steamboat  regulations ;  of 
laws  for  the  enforcement  of  our  neutral  du-, 
ties ;  offences  against  the  United  States,  and 
cases  arising  under  the  grant  by  the  consti- 
tution of  admiralty  and  maritime  jurisdic- 


tion. See  the  notes  to  Little  &  Brown's  edi- 
tion of  the  Statutes  and  Law,  U.  S.  Courts, 

4'3';  I'he  confirmation  of  imperfect  land 
titles  in  the  country  which  was  acquired  by 
treaties  from  France,  Spain,  and  Mexico,  is 
also  a  branch  of  the  jurisdiction  of  these 
courts.  In  the  Louisiana  and  Florida  trea- 
ties, clauses  were  inserted  which  were  in 
tended  to  apply  to  claims  to  land  whose  va- 
lidity depended  on  the  performance  of  con- 
ditions in  consideration  of  which  the  conces- 
sion had  been  made,  and  which  must  have 
been  performed  before  those  governments 
were  bound  to  perfect  the  titles.  The  United 
States  were  bound,  after  the  cession  of  the 
territories,  to  the  same  extent  that  those 
governments  had  been  bound  before  the  rati- 
fication of  the  treaties,  to  perfect  them  by 
legislation  and  adjudication.  Previous  to 
the  passage  of  the  act  of  May  26,  1824,  4 
Stat,  at  Large,  52,  the  political  power  dealt 
with  these  claims  by  legislation,  through  the 
medium  of  boards  of  commissioners  and  acts 
of  congress.  By  that  act  jurisdiction  was 
conferred  on  the  courts  to  adjudge  incipient 
titles  as  far  as  Missouri  and  Arkansas  were 
concerned.  And  this  power  was  extended  to 
Florida  by  act  of  May  22,  1828.  4  Stat,  at 
Large,  285.  Afterwards  the  act  of  June  17, 
1844,  5  Stat,  at  Large,  676,  renewed  the  ju- 
risdiction as  to  Missouri,  and  extended  it  to 
Louisiana  and  Arkansas,  and  to  so  much  of 
the  states  of  Mississippi  and  Alabama  as  is 
included  in  the  district  of  country  south  of 
the  thirty-first  degree  of  north  latitude  and 
between  the  Mississippi  and  Perdido  rivers, 
as  to  land-claims  originating  with  either  th« 
Spanish,  French,  or  British  authorities. 

After  the  acquisition  of  California,  con- 
gress established  a  board  of  commissioners, 
and  submitted  the  claims  of  each  and  every 
person  in  California,  by  virtue  of  any  right 
or  title  derived  from  the  Spanish  or  Mexican 
government,  to  their  determination,  and  that 
of  the  courts  of  the  United  States,  on  appeal. 
9  Stat,  at  Large,  632 ;  10  id.  99 ;  21  How. 
447.  The  principles  adopted  by  the  supreme 
court  in  deciding  the  cases  which  were 
brought  before  it  under  all  these  acts  are  too 
numerous  to  be  stated  here. 

The  Character  of  the  Parties. 

48.  The  United  States  may  sue  on  all  con- 
tracts in  the  circuit  courts  where  the  sum  in 
controversy  exceeds,  besides  costs,  the  sum  of 
five  hundred  dollars ;  but  in  oases  of  penalties 
the  action  must  be  commenced  in  the  district 
court,  unless  the  law  gives  expressjurisdiction 
to  the  circuit  courts.  4  Dall.  342.  Under  the 
act  of  March  3,  1815,  sect.  4,  the  circuit  court 
has  jurisdiction  concurrently  with  the  district 
court  of  all  suits  at  common  law  where  any 
officer  of  the  United  States  sues  under  the 
authority  of  an  act  of  congress :  as,  where  the 
postmaster-general  sues  under  an  act  of  con» 
gress  for  debts  or  balances  due  to  the  general 
post-office.  12  Wheat.  136.  See  1  Pet.  318 1 
2  id.  447. 

The  circuit  court  has  jurisdiction  on  a  bill 
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in  equity  filed  by  the  United  States  against 
the  debtor  of  their  debtor,  they  claiming 
priority  under  the  statute  of  March  2, 1798,  o. 
28,  sect.  65,  though  the  law  of  the  state  where 
the  suit  is  brought  permits  a  creditor  to  pro- 
ceed against  the  debtor  of  his  debtor  by  a, 
peculiar  process  at  law.     4  Wheat.  108. 

49.  In  suits  between  citizens  of  different 
states,  one  of  the  parties  must  be  a  citizen  of 
the  state  where  the  suit  is  brought  under  the 
act  of  Sept.  24,  1789,  sect.  11.  1  Mas.  C.  C. 
52");  2  id.  472;  1  Pet.  C.  C.  431;  3  id.  185  ;  4 
Wash.  0.  C.  84,  482,  n.,  595  ;  1  Pet.  238 ;  5 
Cranch,  51,57,288;  6  Wheat.  450;  8  id.  699. 

Under  this  section  the  division  of  a  state 
into  two  or  more  districts  does  not  affect  the 
jurisdiction  of  the  circuit  court  on  account 
of  citizenship.  The  residence  of  a  party  in  a 
different  district  of  a  state  from  that  in  which 
the  suit  is  brought  does  not  exempt  him  from 
the  jurisdiction  of  the  court:  if  he  is  found 
in  the  district  where  he  is  sued,  he  is  not 
within  the  prohibition  of  this  section.  11 
Pet.  25.  A  territory  is  not  a  state  for  the 
purpose  of  giving  jurisdiction ;  and  therefore 
a  citizen  of  a  territory  cannot  sue  a  citizen 
of  a  state  in  the  circuit  court.     1  Wheat.  91. 

50.  Aliens  may  bring  suit  under  the  act 
of  Sept.  24,  1780,  sect.  11,  which  gives  the 
circuit  court  cognizance  of  all  suits  of  a  civil 
nature  where  an  alien  is  a  party ;  but  these 
general  words  must  be  restricted  by  the  pro- 
vision in  the  constitution  which  gives  juris- 
diction in  controversies  between  a  state,  or 
the  citizens  of  a  state,  and  foreign  states,  citi- 
zens, or  subjects;  and  the  statute  cannot  ex- 
tend the  jurisdiction  beyond  the  limits  of  the 
constitution.  4  Dall.  11;  5  Cranch,  303. 
When  both  parties  are  aliens,  the  circuit 
court  has  no  jurisdiction.  4  Cranch,  46;  4 
Dall.  11.  An  alien  who  holds  lands  under  a 
special  law  of  the  state  in  which  he  is  resi- 
dent may  maintain  an  action  in  relation  to 
those  lands  in  the  circuit  court.  1  Baldw. 
C.  C.  216. 

51.  When  an  assignee  is  the  plaintiff,  the 
court  has  no  jurisdiction  unless  a  suit  might 
have  been  prosecuted  in  such  court  to  recover 
on  the  contract  assigned,  if  no  assignment 
had  been  made,  except  in  cases  of  bills  of  ex- 
change. Act  of  September  24,  1789,  sect.  11. 
2  Pet.  319;  11  id.  83;  12  id.  164;  6  Wheat. 
146 ;  9  id.  137 ;  4  Wash.  C.  C.  349 ;  1  Mas.  C. 
0.  243  ;  2  id.  252;  4  id.  435.  It  is  said  that 
this  section  of  the  act  of  congress  has  no  ap- 
plication to  the  conveyance  of  lands  from  a 
citizen  of  one  state  to  a  citizen  of  another. 
The  grantee  in  such  case  may  maintain  his 
action  in  the  circuit  court,  when  otherwise 
properly  qualified,  to  try  the  title  to  such 
lands.     2  Sumn.  C.  0.  252. 

52.  The  defendant  must  be  an  inhabitant 
of,  or  found  in,  the  circuit  at  the  time  of 
serving  the  writ ;  else  the  circuit  court  has 
no  jurisdiction.  3  Wash.  C.  C.  456.  A  citi- 
zen of  one  state  may  be  sued  in  another,  if  the 
process  be  served  upon  him  in  the  latter ;  but  in 
such  cases  the  plaintiff  must  be  a  citizen  of 
the  latter  state,  or  an  alien.    1  Pet.  0,  C.  431. 


Removal  of  Actions  from  the  State  Courts. 

53.  The  act  of  Sept.  24,  1789,  gives,  in 
certain  cases,  the  right  of  removing  a  suit 
instituted  in  a  state  court  to  the  circuit  court 
of  the  district.  It  is  enacted  by  that  law 
that  if  a  suit  be  commenced  in  any  state 
court  against  an  alien,  or  by  a  citizen  of  the 
state  in  which  the  suit  is  brought  against  a 
citizen  of  another  state,  and  the  matter  in 
dispute  exceeds  the  aforesaid  sum  or  value 
of  five  hundred  dollars,  exclusive  of  costs,  tu 
be  made  to  appear  to  the  satisfaction  of  the 
court,  and  the  defendant  shall,  at  the  time  of 
entering  his  appearance  in  such  state  court, 
file  a  petition  for  the  removal  of  the  cause 
for  trial  into  the  next  circuit  court  to  be 
held  in  the  district  where  the  suit  is  pend- 
ing, and  offer  good  and  sufficient  security  for 
his  entering  in  such  court,  on  tho  first  day 
of  its  session,  copies  of  the  said  process 
against  him,  and  also  for  his  then  appearing 
and  entering  special  bail  in  the  cause,  if  spe^ 
cial  bail  was  originally  required  therein,  it 
shall  then  be  the  duty  of  the  state  court  to 
accept  the  surety  and  proceed  no  further  in 
the  cause.  And  any  bail  that  may  have 
been  originally  taken  shall  be  discharged. 
And  the  said  copies  being  entered  as  afore- 
said in  such  court  of  the  United  States,  the 
cause  shall  there  proceed  in  the  same  man- 
ner as  if  it  had  been  brought  there  by  ori- 
ginal process.  And  any  attachment  of  the 
goods  or  estate  of  the  defendant  by  the  ori- 
ginal process  shall  hold  the  goods  or  estate 
so  attached,  to  answer  the  final  judgment,  in 
the  same  manner  as  by  the  laws  of  such 
state  they  would  have  been  holden  to  answer 
final  judgment  had  it  been  rendered  by  the 
circuit  court  in  which  the  suit  commenced. 
See  act  of  September  24, 1789,  sect.  12 ;  4  Dall. 
11 ;  5  Cranch,  303 ;  4  Johns.  N.  Y.  493 ;  1  Pet. 
220;  2Yeates,Penn.275;  4  Wash.  C.  C.  286, 
344. 

And  sect.  5  of  the  act  of  March  3,  1863, 
enacts  that  any  suit  or  prosecution,  civil  or 
criminal,  commenced  in  any  state  court 
against  any  officer,  civil  or  military,  or  any 
other  person,  for  any  arrest  or  imprisonment 
made,  or  other  trespasses  or  wrongs  done  or 
committed,  or  any  act  omitted  to  be  done,  at 
any  time  during  the  present  rebellion,  by  vir- 
tue or  under  color  of  any  authority  derived 
from  or  exercised  by  or  under  the  president 
of  the  United  States,  or  any  act  of  congress, 
the  defendant  may,  by  petition  filed  in  con- 
formity to  the  provisions  of  the  act,  have  such 
suit  or  prosecution  removed  for  trial  at  the 
next  circuit  court  of  the  United  States  to  be 
held  in  the  district  where  the  suit  is  pending. 

54.  By  the  constitution,  art.  3,  sect.  2, 1 ,  the 
judicial  power  shall  extend  to  controversies 
between  citizens  of  the  same  state  claiming 
lands  under  grants  of  different  states. 

By  a  clause  of  the  12th  section  of  the  act 
of  September  24,  1789,  it  is  enacted  that  if 
in  any  action  commenced  in  a  state  court  the 
title  of  land  be  concerned,  and  the  parties 
are  citizens  of  the  same  state,  and  the  matter 
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in  dispute  exceeds  the  sum  or  value  of  five 
hundred  dollars,  exclusive  of  costs,  the  sum 
or  value  being  made  to  appear  to  the  satis- 
faction of  the  court,  either  party,  before  the 
trial,  shall  state  to  the  court,  and  make  affi- 
davit, if  it  require  it,  that  he  claims  and 
shall  rely  upon  a  right  or  title  to  the  land 
under  grant  from  a  state  other  than  that  in 
vrhich  the  suit  is  pending,  and  produce  the 
original  grant,  or  an  exemplification  of  it, 
except  vrhere  the  loss  of  records  shall  put  it 
out  of  his  power,  and  shall  move  that  the 
adverse  party  inform  the  court  whether  he 
claims  a  right  of  title  to  the  land  under  a 
grant  from  the  state  in  which  the  suit  is 
pending,  the  said  adverse  party  shall  give 
such  information,  otherwise  not  be  allowed 
to  plead  such  grant,  or  give  it  in  evidence 
upon  the  trial:  and  if  he  informs  that  he 
does  claim  under  any  such  grant,  the  party 
claiming  under  the  grant  first  mentioned 
may  then,  on  motion,  remove  the  cause  for 
trial  to  the  next  circuit  court  to  be  holdeu  in 
such  district.  But  if  he  is  the  defendant,  he 
shall  do  it  under  the  same  regulations  as  in 
the  before-mentioned  case  of  the  removal  of 
a  cause  into  such  court  by  an  alien.  And 
neither  party  removing  the  cause  shall  be  al- 
lowed to  plead,  or  give  evidence  of,  any  other 
title  than  that  by  him  stated  as  aforesaid  as 
the  ground  of  his  claim.  See  9  Oranoh,  292; 
2  Wheat.  378. 

Application  for  removal  must  be  made 
during  the  term  at  which  the  defendant  en- 
ters his  appearance.  1  J.  J.  Marsh.  Ky.  232. 
If  a  state  court  agree  to  consider  a  petition 
to  remove  the  cause  as  filed  of  the  preceding 
term,  yet  if  the  circuit  court  see  by  the 
record  that  it  was  not  filed  till  a  subsequent 
term,  they  will  not  permit  the  cause  to  be 
docketed.  1  Pet.  C.  C.  44;  Paine,  410.  But 
see  2  Penn.  N.  J.  625. 

55.  In  chancery,  when  the  defendant  wishes 
to  remove  the  suit,  he  must  file  his  petition 
when  he  enters  his  appearance,  4  Johns.  Ch. 
N.  Y.  94 ;  and  in  an  action  in  a  court  of  law,  at 
the  time  of  putting  in  special  bail.  12  Johns. 
153.  And  if  an  alien  file  his  petition  when 
he  files  special  bail,  he  is  in  time,  though  the 
bail  be  excepted  to.  1  Caines,  N.  Y.  248 ;  Cole- 
man, 58.  A  defendant  in  ejectment  may  file 
his  petition  when  he  is  let  in  to  defend.  4 
Johns.  493.  See  Pet.  C.  C.  220;  2  AYash.  C. 
C.  463;  4  id.  84,  286;  2  Yeates,  Penn.  275, 
352;  3  Dall.  467;  2  Root,  444;  6  Johns.  Ch. 
N.Y.300;  3  Ohio,  48. 

Remedy  hy  Mandamus. 

56.  The  power  of  the  circuit  court  to  issue 
a  mandamus  is  confined  exclusively  to  cases 
in  which  it  may  be  necessary  fur  the  exercise 
of  a  jurisdiction  already  existing:  as,  for  in- 
stance, if  the  court  below  refuse  to  proceed 
to  judgment,  then  a  mandamus  in  the  nature 
of  a  procedendo  may  issue.  7  Cranch,  504; 
6  AVheat.  598.  After  the  state  court  had 
refused  to  permit  the  removal  of  a  cause  on 
petition,  the  circuit  court  issued  a  mandamus 
to  transfer  the  cause. 


Appellate  Juriadiction. 

57. 'The  appellate  jurisdiction  is  exercised 
by  means  of — 1.  Writs  of  error;  2.  Appeals 
from  the  district  courts  in  admiralty  and 
maritime  jurisdiction;  3.  Certiorari;  4.  Pro- 
cedendo. 

58.  This  court  has  jurisdiction  to  issue 
writs  of  error  to  the  district  court,  on  judg- 
ments of  that  court  in  civil  cases  at  common 
law. 

The  11th  section  of  the  act  of  September 
24,  1789,  provides  that  the  circuit  courts 
shall  also  have  appellate  jurisdiction  from 
the  district  courts,  under  the  regulations  and 
restrictions  thereinafter  provided. 

By  the  22d  section,  final  decrees  and  judg- 
ments in  civil  actions  in  a  district  court, 
where  the  matter  in  dispute  exceeds  the  sum 
or  value  of  fifty  dollars,  exclusive  of  costs, 
may  be  re-examined  and  reversed  or  affirmed 
in  a  circuit  court  holden  in  the  same  district, 
upon  a  writ  of  error,  whereto  shall  be  annexed 
and  returned  therewith,  at  the  day  and  place 
therein  mentioned,  an  authenticated  transcript 
of  the  record  and  assignment  of  errors,  and 
prayer  for  reversal,  with  a  citation  to  the  ad- 
verse party,  signed  by  the  judge  of  such  dis- 
trict court  or  a  justice  of  the  supreme  court, 
the  adverse  party  having  at  least  twenty  days' 
notice.  But  there  shall  be  no  reversal  on 
such  writ  of  error  for  error  in  ruling  any 
plea  in  abatement,  other  than  a  plea  to  the 
jurisdiction  of  the  court,  or  for  any  error  in 
fact.  And  writs  of  error  shall  not  be  brought 
but  within  five  years  after  rendering  or  pass- 
ing the  judgment  or  decree  complained  of;  or, 
in  case  the  person  entitled  to  such  writ  of 
error  be  an  infant,  non  compos  mentis,  or  im- 
prisoned, then  within  five  years,  as  aforesaid, 
exclusive  of  the  time  of  such  disability. 
And  every  justice  or  judge  signing  a  citation 
or  any  writ  of  error  as  aforesaid  shall  take 
good  and  sufficient  security  that  the  plaintiff 
in  error  shall  prosecute  his  writ  to  efiect,  and 
answer  all  damages  and  costs  if  he  fail  to 
make  his  plea  good. 

59.  The  district  judge  cannot  sit  in  the 
circuit  court  on  a  writ  of  error  to  the  district 
court.     5  Wheat.  434. 

It  is  observed  above  that  writs  of  error 
may  be  issued  to  the  district  court  in  civil 
cases  at  common  law ;  but  a  writ  of  error  does 
not  lie  from  a  circuit  to  a  district  court  in  an 
admiralty  or  maritime  cause.    1  Gall.  C.  C.  5. 

60.  Appeals  from  the  district  to  the  cir- 
cuit court  take  place  generally  in  civil  causes 
of  admiralty  or  maritime  jurisdiction. 

By  the  act  of  March  3, 1803,  sect.  2,  it  is  en- 
acted that  from  all  final  judgments  or  decrees 
in  any  of  the  district  courts  of  the  United 
States,  an  appeal  where  the  matter  in  dispute, 
exclusive  of  costs,  shall  exceed  the  sum  or 
value  of  fifty  dollars,  shall  be  allowed  to  the 
disti'ict  court  next  to  be  holden  in  the  district 
where  such  final  judgment  or  judgments, 
decree  or  decrees,  shall  be  rendered  ;  and  the 
circuit  fcourts  are  thereby  authorized  and  re- 
quired to  hear  and  determine  such  appeals. 
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61.  Although  no  act  of  congress  author- 
izes the  circuit  court  to  issue  a  certiorari  to 
the  district  court  for  the  removal  of  a  cause, 
yet  if  the  cause  be  so  removed,  and,  instead 
of  taking  advantage  of  the  irregularity  in 
proper  time  and  in  a  proper  manner,  the  de- 
fendant makes  the  defence  and  pleads  to 
issue,  he  thereby  waives  the  objection,  and 
the  suit  will  be  considered  as  an  original  one 
in  the  circuit  court,  made  so  by  consent  of 
the  parties.     2  Wheat.  221. 

The  circuit  court  may  issue  a  writ  of  pro- 
cedendo to  the  district  court. 

Equity  Jurisdiction  of  the  Circuit  Courts. 

63.  Circuit  courts  are  vested  with  equity 
jurisdiction  in  certain  cases.  The  act  of  Sep- 
tember 24,  1789,  sect.  11,  gives  original  cogni- 
zance, concurrent  with  the  courts  of  the 
several  states,  of  all  suits  of  a  civil  nature 
at  common  law  or  in  equity,  where  the  matter 
in  dispute  exceeds,  exclusive  of  costs,  the  sum 
or  value  of  five  hundred  dollars,  and  the 
United  States  are  plaintiffs  or  petitioners,  or 
an  alien  is  a  party,  or  the  suit  is  between  a 
citizen  of-  the  state  where  the  suit  is  brought 
and  a  citizen  of  another  state. 

63.  The  act  of  April  15, 1819,  sect.  1,  pro- 
vides "  That  the  circuit  court  of  the  United 
States  shall  have  original  cognizance,  as  well 
in  equity  as  at  law,  of  all  actions,  suits,  con- 
troversies, and  cases  arising  under  any  law 
of  the  United  States,  granting  or  confirming 
to  authors  or  inventors  the  exclusive  right  to 
their  respective  writings,  inventions,  and  dis- 
coveries, and,  upon  any  bill  in  equity  filed 
by  any  party  aggrieved  in  such  cases,  shall 
have  authority  to  grant  injunctions,  according 
to  the  course  and  principles  of  courts  of 
equity,  to  prevent  the  violation  of  the  rights 
of  any  authors  or  inventors  secured  to  them 
by  any  laws  of  the  United  States,  on  such 
terms  and  conditions  as  the  said  courts  may 
deem  fit  and  reasonable:  provided,  however, 
that  from  all  judgments  and  decrees  of  any 
circuit  courts  rendered  in  the  premises  a 
writ  of  error  or  appeal,  as  the  case  may  re- 
quire, shall  lie  to  the  supreme  court  of  the 
United  States,  in  the  same  manner  and  under 
the  same  circumstances  as  is  now  provided  by 
law  in  other  judgments  and  decrees  of  such 
circuit  court." 

64.  By  the  act  of  August  23,  1842,  sect. 
5,  it  is  enacted  "  That  the  district  courts,  as 
courts  of  admiralty,  and  the  circuit  courts,  as 
courts  of  equity,  shall  be  deemed  always  open 
for  the  purpose  of  filing  libels,  bills,  peti- 
tions, answers,  pleas,  and  other  pleadings, 
for  issuing  and  returning  mesne  and  final 
process  and  commissions,  and  for  making 
and  directing  all  interlocutory  motions,  or- 
ders, rules,  and  other  proceedings  whatever, 
preparatory  to  the  hearing  of  all  causes 
pending  therein  upon  their  merits.  And  it 
shall  be  competent  for  any  judge  of  the  court, 
upon  reasonable  notice  to  the  parties,  in  the 
u'erk's  office  or  at  chambers,  and  in  vaca- 
tion as  well  as  in  term,  to  make  and  direct 
and  award  all  such  process,  commissions,  and 


interlocutory  orders,  rules,  and  other  pro- 
ceedings,  whenever  the  same  are  not  grant- 
able  ol  course  according  to  the  rules  and 
practice  of  the  court." 

Criminal  Jurisdiction  of  the  Circuit  Courts. 

65.  The  often-cited  eleventh  section  of  the 
act  of  the  24th  of  September,  1789,  gives  the 
circuit  courts  exclusive  cognizance  of  all 
crimes  and  offences  cognizable  ur.der  the 
authority  of  the  United  States,  except  where 
that  act  otherwise  provides  or  the  laws  of 
the  United  States  shall  otherwise  direct,  and 
concurrent  j  urisdiction  with  the  district  courts 
of  the  crimes  and  offences  cognizable  therein. 
The  jurisdiction  of  the  circuit  courts  in  cri- 
minal cases  is  confined  to  offences  committed 
within  the  district  for  which  those  courts  re- 
spectively sit,  when  they  are  committed  on 
land.  Serg.  Const.  Law,  129 ;  1  Gall.  C.  C. 
488. 

66.  The  Circuit  Court  of  the  District  of 
Columbia.  (Abolished  by  sect.  16  of.  act  of 
March  3,  1863.     See  sect.  96,  ^o«i!. ) 

The  District  Courts. 

The  act  of  1789,  c.  20,  sect.  9,  establishes 
the  district  courts,  as  follows : — 

"  The  district  courts  shall  have,  exclusively 
of  the  courts  of  the  several  states,  cognizance 
of  all  crimes  and  offences  that  shall  be  cogni- 
zable under  the  authority  of  the  United  States, 
committed  within  their  respective  districts, 
or  upon  the  high  seas,  where  no  other  pun- 
ishment than  whipping,  not  exceeding  thirty 
stripes,  a  fine  not  exceeding  one  hundred 
dollars,  or  a  term  of  imprisonment  not  exceed- 
ing six  months,  is  to  be  inflicted  ;  and  shall 
also  have  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  juris- 
diction, including  all  seizures  under  laws  of 
impost,  navigation,  or  trade  of  the  United 
States,  where  the  seizures  are  made  on  waters 
which  are  navigable  from  the  sea  by  vessels 
of  ten  or  more  tons  burthen,  within  their  re- 
spective districts  as  well  as  upon  the  high 
seas, — saving  to  suitors,  in  all  cases,  the  right 
of  a  common-law  remedy  where  the  common 
law  is  competent  to  give  it ;  and  shall  also 
have  exclusive  original  cognizance  of  all  seiz- 
ures on  land  or  other  waters  than  as  aforesaid 
made,  and  of  all  suits  for  penalties  and  forfeit- 
ures incurred  under  the  laws  of  the  United 
States;  and  shall  also  have  cognizance,  con- 
current with  the  courts  of  the  several  states, 
or  the  circuit  courts,  as  the  case  may  be,  of 
all  causes  where  an  alien  sues  for  a  tort  only 
in  violation  of  the  law  of  nations  or  a  treaty 
of  the  United  States;  and  shall  also  have  cog- 
nizance, concurrent,  as  last  mentioned,  of  all 
suits  at  common  law  where  the  United  States 
sue,  and  the  matter  in  dispute  amounts,  ex- 
clusive of  costs,  to  the  sum  or  value  of  one 
hundred  dollars ;  and  shall  also  have  jurisdic- 
tion, exclusively  of  the  courts  of  the  several 
states,  of  all  suits  against  consuls  or  vice-con- 
suls, except  for  offences  above  the  descrip- 
tion aforesaid;  and  the  trial  of  issues  in  fact 
in  the  district  courts,  in  all  causes  except 
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civil  causes  of  admiralty  and  maritime  juris- 
diction, shall  be  by  jury."  This  act  allows 
appeals  to  the  circuit  court  in  certain  cases, 

67.  Organization.  The  United  States  are 
divided  into  districts,  in  each  of  which  is  a 
court  called  a  district  court,  which  is  to  con- 
sist of  one  judge,  who  is  to  reside  in  the  dis- 
trict for  which  he  is  appointed,  and  to  hold 
annuallv  four  sessions.  Act  of  September 
24,  178§. .  By  subsequent  acts  of  congress, 
the  number  of  annual  sessions  in  particular 
districts  is  sometimes  more  and  sometimes 
less;  and  they  are  to  be  held  at  various  places 
in  the  district. 

68.  As  the  number  of  states  increased  into 
which  no  supreme  judge  went,  and  the  old 
states  became  so  large  that  one  district  judge 
could  not  transact  the  business,  it  was  found 
necessary  to  increase  the  number  of  judges, 
to  clothe  these  district  courts  with  circuit- 
court  powers,  and  to  allow  appeals  and  writs- 
of  error  from  them  to  the  supreme  court. 

Thus,  from  time  to  time  acta  were  passed, 
with  this  view,  relative  to  the  district  courts 
of  Western  Tennessee,  Northern  and  Middle 
Alabama,  Northern  and  Southern  Florida, 
■Northern  Georgia,  Texas,  Iowa,  Wisconsin, 
Western  Arkansas,  and  California;  and  by 
the  act  of  March  3,  1837,  cited  34,  many  of 
the  district  courts  were  made  circuit  courts, 
whereby  the  same  rights  of  appeal  and  writ  of 
error  were  conferred.  There  are  in  the  United 
States  (in  1860)  thirty-throe  district  judges 
who  hold  courts ;  in  ten  of  the  states,  an  addi- 
tional judge  who  holds  courts;  in  three  states, 
two  districts  in  which  the  same  judge  holds 
courts;  and  in  Tennessee,  three  districts  in 
which  the  same  judge  holds  courts.  The 
system  has  become,  therefore,  somewhat  com- 
plicated. For  the  powers  and  duties  of  all 
these  district  courts,  the  books  which  have 
already  been  mentioned  may  be  referred  to. 

69.  Jurisdiction.  Their  jurisdiction  is 
either  civil  or  criminal.  Their  civil  jurisdic- 
tion includes  admiralty  and  maritime  causes, 
and  is  either  ordinary  or  extraordinary.  The 
ordinary  jurisdiction  is  granted  by  the  act  of 
September  24,  1789,  sect.  9.  It  is  there  en- 
acted that  the  district  court  shall  have  exclu- 
sive original  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction.  This 
jurisdiction  is  exclusive.  Bee,  Adm.  19;  3 
Dall.  16  ;  Paine,  C.  0.  Ill ;  4  Mas.  C.  G.  139. 

This  ordinary  jurisdiction  is  exercised  in — 
TO.  Prize  suits.  The  act  of  September  £4, 
1789,  sect.  9,  vests  in  the  district  courts  as  full 
jurisdiction  of  all  prize  causes  as  is  possessed 
by  the  admiralty  of  England ;  and  this  juris- 
diction ib  an  ordinary  inherent  branch  of  the 
powers  of  the  court  of  admiralty,  whether 
considered  as  prize  courts  or  instance  courts. 
3  Dall.  10;  Paine,  C.  C.  111. 

71.  The  act  of  congress  marks  out  not  only 
the  general  jurisdiction  of  the  district  courts, 
but  also  that  of  the  several  courts  in  relation 
to  each  other,  in  cases  of  seizure  on  the 
waters  of  the  United  States,  navigable,  etc. 
When  the  seizure  is  made  within  the  waters 
of  one  district,  the  court  of  that  district  has 


exclusive  jurisdiction  though  the  offence  may 
have  been  committed  out  of  the  district. 
When  the  seizure  is  made  on  the  high  seas, 
the  jurisdiction  is  in  the  court  of  the  district 
where  the  property  may  be  brought.  9 
Wheat.  402;  6  Cranch,  281 ;  1  Mas.  C.  C. 
360;  Paine,  C.  C.  40. 

73.  When  the  seizure  has  been  made  with- 
in the  waters  of  a  foreign  nation,  the  district 
court  has  jurisdiction  when  the  property  haa 
been  brought  into  the  district  and  a  prosecu- 
tion has  been  instituted  there.  9  Wheat. 
402;  9  Cranch,  102. 

The  district  court  has  jurisdiction  of  seiz- 
ures, and  of  the  question  who  is  entitled  to 
their  proceeds,  as  informers  or  otherwise, 
and  the  principal  jurisdiction  is  exclusive. 
The  question  as  to  who  is  the  informer  is  also 
exclusive.     4  Mas.  C.  C.  139. 

73.  Cases  of  salvage.  Under  the  consti- 
tution and  laws  of  the  United  States,  this 
court  has  exclusive  original  cognizance  in 
cases  of  salvage;  and,  as  a  consequence,  it 
has  the  power  to  determine  to  whom  the  resi- 
due of  the  property  belongs  after  deducting 
the  salvage.     3  Dall.  183. 

74.  Actions  arising  out  of  torts  and  inju- 
ries. The  district  court  has  jurisdiction  over 
all  torts  and  injuries  committed  on  the  high 
seas,  and  in  ports  or  harbors  within  the  ebb 
and  flow  of  the  tide.  See  1  Wheat.  S04;  2 
Gall.  C.  C.  389;  1  Mas.  C.  C.  96  ;  3  id.  242; 
4  id.  380;  18  Johns.  N.  Y.  257. 

75.  In  the  very  leading  case  of  Waring  v. 
Clarke,  5  How.  441,  two  grounds  were  taken 
to  sustain  the  position  that  the  court  had  rot 
jurisdiction,  as  the  collision  took  place  within 
the  ebb  and  flow  of  the  tide,  and  so  infra 
corpus  comitatus :  First,  "That  the  grant  in 
the  constitution  of  all  cases  of  admiralty  and 
maritime  jurisdiction  was  limited  to  what 
were  cases  of  admiralty  and  maritime  juris- 
diction in  England  when  our  revolutionary 
war  began,  or  when  the  constitution  was 
adopted;  and  that  a  collision  between  ships 
within  the  ebb  and  flow  of  the  tide,  injra 
corpus  comitatus,  was  not  one  of  them.  Se- 
cond, Thatthe  distinguishing  limitation  of  ad- 
miralty jurisdiction,  and  decisive  test  against 
it,  in  England  and  in  the  United  States,  ex- 
cept in  the  cases  allowed  in  England,  was 
the  competency  of  a  court  of  common  law  to 
give  a  remedy  in  a  given  case  in  a  trial  by 
jury." 

And  as  auxiliary  to  this  ground  it  was 
urged  that  the  clause  in  the  ninth  section  of 
the  Judiciary  Act  of  1789,  1  Stat,  at  Large, 
77,  saving  to  suitors  in  all  cases  the  right  of 
a  common-law  remedy  where  the  common 
law  is  competent  to  give  it,  took  away  such 
cases  from  the  admiralty  jurisdiction  of  the 
courts  of  the  United  States.  The  court  held, 
confining  their  opinion  to  cases  of  collision, 
that  the  objections  were  not  valid.  Mr.  Jus- 
tice Wayne  asserts  that  the  grant  of  admi- 
ralty and  maritime  jurisdiction  to  the  federal 
judiciary  by  the  constitution  of  the  United 
States  was  not  limited  to  the  restricted  juris- 
diction which  had  prevailed  in  England  since 
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the  restraining  Statutes  of  13  &  15  Rich.  II. 
and  2  Hen.  IV. 

T6.  The  admiralty  jurisdiction  has  been 
held  to  include  a  collision  which  took  place 
On  the  Yazoo  riyer  where  it  falls  into  the 
Mississippi,  more  than  two  hundred  miles 
from  its  mouth.     22  How.  48. 

A  court  df  admiralty  has  jurisdiction  to 
redress  personal  wrongs  committed  on  a  pas- 
senger, on  the  hieh  seas,  by  the  master  of  a 
vessel,  whether  those  wrongs  be  by  direct 
force  or  consequential  injuries.  3  Mas.  0.  C. 
242. 

The  admiralty  may  decree  damages  for  an 
unlawful  capture  of  an  American  vessel  by 
a  French  privateer,  and  may  proceed  by  at- 
tachment in  rem.     Bee,  Adm.  60. 

It  has  jurisdiction  in  cases  of  maritime 
torts,  in  personam  as  well  as  in  rem.  10 
Wheat.  473. 

Tn.  This  court  has  also  jurisdiction  of  pe- 
titory suits  to  reinstate  owners  of  vessels 
who  have  been  displaced  from  their  posses- 
sion.   5  Mas.  C.  C.  465. 

A  father,  whose  minor  son  has  been  tor- 
tiously  abducted  and  seduced  on  a  voyage  on 
the  high  seas,  may  sue,  in  the  admiralty,  in 
the  nature  of  an  action  per  quod,  etc.,  also 
for  wages  earned  by  such  son  in  maritime 
service.     4  Mas.  C.  C.  380. 

tS.  Suits  on  contracts.  As  a  court  of  ad- 
miralty, the  district  court  has  a  jurisdiction, 
concurrent  with  the  courts  of  common  law, 
over  all  maritime  contracts,  wheresoever  the 
same  may  be  made  or  executed,  or  whatso- 
ever be  the  form  of  the  contract.  2  Gall.  C. 
C.  398.  It  may  enforce  the  performance  of 
charter-parties  for  foreign  voyages,  and,  by 
proceeding  in  rem,  a  lien  for  freight  under 
them.  1  Sumn.  C.  C.  551 ;  2  id.  589.  It  has 
jurisdiction  over  contracts  for  the  hire  of  sea- 
men, when  the  service  is  substantially  per- 
formed on  the  sea,  or  on  waters  within  the 
flow  and  reflow  of  the  tide.  10  Wheat.  428  ; 
7  Pet.  324 ;  Bee,  Adm.  199  ;  Gilp.  Dist.  Ct. 
529.  But  unless  the  services  are  essentially 
maritime,  the  jurisdiction  does  not  attach. 
10  Wheat.  428  ;  Gilp.  Dist.  Ct.  529. 

•VB.  In  1845,  congress  passed  an  act,  5  Stat. 
at  Large,  726,  to  extend  the  jurisdiction  of 
the  district  courts  to  certain  cases  upon  the 
lakes  and  the  navigable  waters  connecting  the 
same.  It  enacted  "that  the  district  court  of 
the  United  States  shall  have  like  powers  and 
exercise  the  same  jurisdiction  in  matters  of 
contract  and  tort  arising;  in,  upon,  or  con- 
cerning Steamboats  and  other  vessels  of 
twenty  tons  burthen  and  upwards,  enrolled 
and  licensed  for  the  coasting  trade,  and  at 
the  time  employed  in  business  of  commerce 
and  navigation  between  ports  and  places  in 
different  states  and  territories  upon  the  lakes 
and  navigable  waters  connecting  said  lakes, 
as  is  now  possessed  and  exercised  by  the  said 
courts  in  cases  of  the  like  steamboats  and 
other  vessels  employed  in  navigation  and 
commerce  upon  the  high  seas  or  tide-waters 
within  the  admiralty  and  maritime  jurisdic- 
tion of  the  United  States,"  etc.  etc.    In  the 


case  of  the  propeller  Genesee  Chief  v.  Fitz- 
hugh,  12  How.  443,  it  was  held  that  this  act 
was  not  passed  under  the  power  conferred  by 
the  constitution  upon  congress  to  regulate 
commerce,  but  upon  the  grant  of  admiralty 
and  maritime  jurisdiction  conferred  upon  the 
federal  judiciary  by  the  constitution,  and  that 
the  jurisdiction  of  the  federal  courts  upon 
the  lakes  and  the  navigable  waters  connect- 
ing them  was  not  conferred,  therefore,  by  this 
act,  but  that  it  existed  independently  of  it. 
It  will  be  perceived  from  the  above  quotation 
that  jurisdiction  is  conferred  upon  the  district 
courts  in  cases  where  vessels  are  employed  in 
business  of  commerce  and  navigation  between 
ports  and  places  in  different  states  and  terrir 
tories.  It  was  therefore  held  that  it  did  not 
extend  to  a  case  where  there  was  a  shipment 
of  goods  from  a  port  in  a  state  to  another 
port  in  the  same  state.     21  Hew.  244. 

SO.  The  master  of  a  vessel  may  sue  in  the 
admiralty  for  his  wages  ;  and  the  mate,  who 
on  his  death  succeeds  him,  has  the  same 
right.  1  Sumn.  C.  C.  157 ;  3  Mas.  C.  C.  161 ; 
4  id.  196.  But  when  the  services  for  which 
he  sues  have  not  been  performed  by  him  as 
master,  they  cannot  be  sued  for  in  admiralty. 
3  Mas.  C.  C.  161. 

The  jurisdiction  of  the  admiralty  attaches 
when  the  services  are  performed  on  a  ship  in 
port  where  the  tide  ebbs  and  flows.  7  Pet. 
324  ;  Gilp.  Dist.  Ct.  529. 

81.  Seamen  employed  on  board  of  steam- 
boats and  lighters  engaged  in  trade  or  com- 
merce on  tide- water  are  within  the  admiralty 
jurisdiction.  But  those  in  ferry-boats  are 
not  so.    Gilp.  Dist.  Ct.  203,  532. 

Wages  may  be  recovered  in  the  admiralty 
by  the  pilot,  deck-hands,  engineer,  and  fire- 
men on  board  of  a  steamboat.  Gilp.  Dist. 
Ct.  505. 

But  unless  the  service  of  those  employed 
contribute  in  navigating  the  vessel,  or  to  its 
preservation,  they  cannot  sue  for  their  wages 
in  the  admiralty.  Musicians  on  board  of  a 
vessel,  who  are  hired  and  employed  as  such, 
cannot,  therefore,  enforce  a  payment  of  their 
wages  by  a  suit  in  rem  in  the  admiralty. 
Gilp.  Dist.  Ct.  516. 

82.  The  extraordinary  jurisdiction  of  the 
district  court,  as  a  court  of  admiralty,  or 
that  which  is  vested  by  various  acts  of  con- 
gress, consists  of — 

Seizures  under  the  laws  of  imposts,  naviga- 
tion, or  trade  of  the  United  States.  It  is  en- 
acted, by  the  act  of  September  24, 1789,  sect. 
9,  that  the  district  court  shall  have  exclusive 
original  cognizance  of  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction,  including 
all  seizures  under  laws  of  impost,  navigatidn, 
or  trade  of  the  United  States,  vrhen  the 
seizures  are  made  on  waters  which  are  navi- 
gable from  the  sea  by  vessels  of  ten  or  more 
tons  burthen,  within  their  respective  districts, 
aswellas  upon  the  high  seas;  saving  to 
suitors,  in  all  cases,  the  right  of  a  common- 
law  remedy,  when  the  common  law  is  com- 
petent to  give  it. 

83.  Causes  of  this  kind  are  to  be  tried  by 
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the  district  court,  and  not  by  a  jury.  1 
Wheat.  9,  20  ;  4  Cranch,  438 ;  5  id.  2«1 ;  7 
id.  112  ;  3  Dall.  297. 

It  is  the  place  of  seizure,  and  not  the  com- 
mitting of  the  oifence,  that,  under  the  act  of 
September  24,  1789,  gives  jurisdiction  to  the 
court,  4  Cranch,  443  ;  5  id.  304 ;  for  until 
there  has  been  a  seizure  the  forum  cannot 
be  ascertained.     9  Cranch,  289. 

When  the  seizure  has  been  voluntarily  aban- 
doned, it  loses  its  validity;  and  no  jurisdiction 
attaches  to  any  court  unless  there  be  a  new 
seizure.     10  Wheat.  325  ;  1  Mas.  C.  C.  361. 

84.  Captures  made  within  the  jurisdic- 
tional limits  of  the  United  States  are  within 
the  admiralty  jurisdiction.  By  the  act  of 
April  20,  1818,  sect.  7,  the  district  court  shall 
take  cognizance  of  complaints,  by  whomso- 
ever instituted,  in  cases  of  captures  made 
within  the  waters  of  the  United  States,  or 
within  a  marine  league  of  the  coasts  and 
shores  thereof. 

85.  The  civil  jurisdiction  of  the  district 
court  extends  to  oases  of  seizure  on  land, 
under  the  laws  of  the  United  States,  and  in 
suits  for  penalties  and  forfeitures  incurred 
under  the  laws  of  the  United  States. 

The  act  of  September  24, 1789,  sect.  9,  gives 
to  the  district  court  exclusive  original  cogni- 
zance of  all  seizures  made  on  land,  and  other 
waters  than  as  aforesaid  (that  is,  those  which 
are  navigable  by  vessels  of  ten  or  more  tons 
burthen,  within  their  respective  districts,  or 
on  the  high  seas),  and  of  all  suits  for  penal- 
ties and  forfeitures  incurred  under  the  laws 
of  the  United  States. 

In  all  cases  of  seizure  on  land  the  district 
court  sits  as  a  court  of  common  law,  and  its 
jurisdiction  is  entirely  distinct  from  that  ex- 
ercised in  case  of  seizure  on  waters  navi- 
gable by  vessels  of  ten  tons  burthen  and  up- 
wards.    8  Wheat.  395. 

Seizures  of  this  kind  are  triable  by  jury : 
they  are  not  cases  of  admiralty  and  maritime 
jurisdiction.     4  Cranch,  443. 

86.  Aliens'  suits  for  torts  in  violation  of 
the  laws  of  nations  or  a  treaty  of  the  United 
States  are  within  its  jurisdiction.  The  act 
of  September  24, 1789,  sect.  9,  directs  that  the 
district  court  shall  have  cognizance,  concur- 
rent with  the  courts  of  the  several  states,  or 
the  circuit  courts,  as  the  case  may  be,  of  all 
causes  where  an  alien  sues  for  a  tort  only,  in 
violation  of  the  law  of  nations,  or  of  a  treaty 
of  the  United  States. 

8T.  Suits  instituted  by  the  United  States  are 
within  its  jurisdiction.  By  the  ninth  section 
of  the  act  of  September  24,  1789,  the  district 
court  shall  also  have  cognizance,  concurrent 
as  last  mentioned,  of  all  suits  at  common 
law  where  the  United  States  sue,  and  the 
matter  in  dispute  amounts,  exclusive  of  costs, 
to  the  sum  or  value  of  one  hundred  dollars. 
And  by  the  act  of  March  3,  1815,  sect.  4,  it 
has  cognizance,  concurrent  with  the  courts 
and  magistrates  of  the  several  'states,  and 
the  circuit  courts  of  the  United  States,  of  all 
suits  at  common  law  where  the  United  States, 
or  any  officer  thereof,  under  the  authority  of 


any  act  of  congress,  sue,  although  the  debt, 
claim,  or  other  matter  in  dispute  shall  not 
amount  to  one  hundred  dollars. 

These  last  words  do  not  confine  the  juris- 
diction given  by  this  act  to  one  hundred  dol- 
lars, but  prevent  it  from  stopping  at  that 
sum ;  and,  consequently,  suits  for  sums  over 
one  hundred  dollars  are  cognizable  in  the  dis- 
trict, circuit,  and  state  courts,  and  before 
magistrates,  in  the  cases  here  mentioned. 
By  virtue  of  this  act,  these  tribunals  have 
jurisdiction  over  suits  brought  by  the  post- 
master-general for  debts  and  balances  due 
the  general  post-office.  12  Wheat.  147;  1 
Pet.  318;  2i(i.  447. 

88.  Actions  by  or  against  consuls  or  vice- 
consuls  are  within  itsjurisdiction,  exclusively 
of  the  courts  of  the  several  states,  except  for 
offences  where  other  punishment  than  whip- 
ping not  exceeding  thirty  stripes,  a  fine  not 
exceeding  one  hundred  dollars,  or  a  term  of 
imprisonment  not  exceeding  six  months,  is 
inflicted. 

For  offences  above  this  description  formerly 
the  circuit  court  only  had  jurisdiction  in  cases 
of  consuls.  6  Serg.  &  R.  Penn.  545 ;  2  Dall.  299. 
But  by  the  act  of  August  23,  1842,  the  dis- 
trict courts  shall  have  concurrent  jurisdiction 
with  the  circuit  courts  of  all  crimes  and 
offences  against  the  United  States  the  punish- 
ment of  which  is  not  capital.  And  by  the 
act  of  February  28,  1839,  sect.  5,  the  punish- 
ment of  whipping  is  abolished.  See  also  the 
act  of  28th  Sept.  1850,  making  appropria- 
tions for  the  naval  service. 

89.  Their  Bankrupt  jurisdiction  is  given 
under  Bankrupt,  which  see. 

90.  Equitable  jurisdiction  is  given  in 
certain  cases.  By  the  first  section  of  the  act 
of  February  13,  1807,  the  judges  of  the  dis- 
trict courts  of  the  United  States  shall  have 
as  full  power  to  grant  writs  of  injunction, 
to  operate  within  their  respective  districts,  as 
is  now  exercised  by  any  of  the  judges  of  the 
supreme  court  of  the  United  States,  under 
the  same  rules,  regulations,  and  restrictions 
as  are  prescribed  by  the  several  acts  of  con- 
gress establishing  the  judiciary  of  the  United 
States,  any  law  to-the  contrary  notwithstand- 
ing. Provided,  that  the  same  shall  not,  un- 
less so  ordered  by  the  circuit  court,  continue 
longer  than  to  the  circuit  then  next  ensuing; 
nor  shall  an  injunction  be  issued  by  a  district 
judge  in  any  case  where  the  party  has  had 
a  reasonable  time  to  apply  to  the  circuit  court 
for  the  writ. 

An  injunction  may  be  issued  by  the  district 
judge  under  the  act  of  March  3,  1820,  sects. 
4,  5,  where  proceedings  have  taken  place  by 
warrant  and  distress  against  a  debtor  to  the 
United  States  or  his  sureties,  subject  by  sect.  6 
to  appeal  to  the  circuit  court  from  the  decision 
of  such  district  judge  in  refusing  or  dissolving 
the  injunction,  if  such  appeal  be  allowed  by 
a  justice  of  the  supreme  court;  on  which, 
with  an  exception  as  to  the  necessity  of  an 
answer  on  the  part  of  the  United  States,  the 
proceedings  are  to  be  as  in  other  cases. 

91.  The  act  of  September  24, 1789,  sect.  14. 
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vests  in  the  judges  of  the  district  courts 
power  to  grant  writs  of  habeas  corpus,  for 
the  purpose  of  an  inquiry  into  the  cause  of 
commitment. 

Other  acts  give  them  power  to  issue  writs, 
make  rules,  talte  depositions,  etc.  The  acts 
of  congress  already  treated  of  relating  to 
the  privilege  of  not  being  sued  out  of  the 
district  of  which  the  defendant  is  an  inha- 
bitant, or  in  which  he  is  found,  restricting 
suits  by  assignees,  and  various  others,  apply 
to  the  district  court  as  well  as  to  the  circuit 
courf. 

92.  By  the  ninth  section  of  the  act  of 
September  24,  1789,  the  trial  of  issues  in 
fact  in  the  district  courts,  in  all  causes  except 
civil  causes  of  admiralty  and  maritime  juris- 
diction, shall  be  by  jury.  Serg.  Const.  Law. 
226,  227. 

93.  The  criminal  jurisdiction  of  the  dis- 
trict court.  By  the  act  of  August  23,  1842, 
sect.  3,  it  is  enacted  that  the  district  courts 
of  the  United  States  shall  have  concurrent 
jurisdiction  with  the  circuit  courts  of  all 
crimes  and  offences  against  the  United  States 
the  punishment  of  which  is  not  capital. 

94.  There  is  a  peculiar  class  of  district 
courts  possessing  the  powers  of  circuit  courts 
to  a  great  extent.     See  3'2-34. 

The  Territorial  Courts. 

9.5.  There  are  at  present  (1864)  nine  terri- 
torial governments,  viz.:  New  Mexico,  Utah, 
Washington,  Nebraska,  Colorado,  Dakota, 
Arizona,  Idaho,  and  IVIontana,  in  each  of 
which  is  a  territorial  court,  consisting  of  a 
chief  justice  and  two  associate  justices,  who 
hold  their  offices  for  a  term  of  four  years. 
Thin  circumstance  is  sufficient  to  show  that 
these  are  not  constitutional  courts,  that  is, 
courts  upon  which  judicial  power  is  conferred 
by  the  constitution  of  the  United  States;  but 
their  powers  and  duties  are  conferred  upon 
them  by  the  acts  of  congress  which  created 
them.  It  is  not  necessary  to  specify  these. 
The  chief  judge  and  associate  justices  hold 
one  term  annually  of  the  supreme  court,  and 
each  territory  is  divided  into  three  districts, 
in  which  each  one  of  the  judges  holds  a  dis- 
trict court.  By  a  law  passed  in  1858,  4  Stat, 
at  Large,  366,  the  judges  of  the  supreme  court 
of  each  territory  are  authorized  to  hold  courts 
within  their  respective  districts  in  the  counties 
wherein,  by  the  laws  of  said  territories,  courts 
have  been  or  may  be  established,  for  the  pur- 
pose of  hearing  and  determining  all  matters 
and  causes  except  those  in  which  the  United 
States  is  a  party.  The  expenses  thereof  are 
to  be  paid  by  tlie  territory  or  by  the  counties 
in  which  the  courts  are  held.  In  all  the 
territorial  courts  there  is  an  appeal  to  the 
supreme  court  of  the  United  States  where 
the  value  in  dispute  exceeds  one  thou- 
sand dollars.  In  Washington  this  limit  is 
extended  to  two  thousand  dollars,  and  an 
appeal  or  writ  of  error  is  allowed  in  all  cases 
where  the  constitution  of  the  United  States, 
or  acts  of  congress,  or  a  treaty  of  the  United 
States  is  brought  in  question.  In  the  territory 
Vol.  I.— 26 


of  Nebraska  an  appeal  or  writ  of  error  lies  to 
the  supreme  court  of  the  United  States,  with- 
out regard  to  the  value  in  dispute,  in  all  cases 
involving  title  to  slaves,  and  also  in  decisions 
upon  any  writ  of  habeas  corpus  involving  the 
question  of  personal  freedom.  Provided,  that 
nothing,  shall  affect  the  acts  of  1793  and  1850 
respecting  fugitives,  etc.  Examples  of  acts 
constituting  these  courts  may  be  iound  under 
the  titles  of  the  respective  territories. 

/Supreme  Court  of  the  District  of  Columbia. 
96.  The  supreme  court  of  the  district  of 
Columbia  was  established  by  act  of  congresS; 
approved  March  3,  1863.  The  same  act  abo- 
lished the  former  circuit  court,  district  court, 
and  criminal  court  of  the  district.  The  su- 
preme court  consists  of  four  justices  (one  of 
whom  is  designated  the  chief  justice),  ap- 
pointed by  the  president  of  the  United  States, 
and  who  hold  their  offices  during  good  be- 
havior. It  has  general  jurisdiction  in  law 
and  equity,  and  the  judges  possess  and  ex- 
ercise the  same  powers  and  jurisdiction  for- 
merly possessed  and  exercised  by  the  judges 
of  the  circuit  court  of  the  district.  Any  one 
of  the  judges  may  hold  a  district  court,  with 
the  same  powers,  etc.  as  other  district  courts 
of  the  United  States;  and  any  one  of  the 
judges  may  bold  a  criminal  court  for  the 
trial  of  crimes  and  offences  committed  within 
the  district,  with  the  same  powers,  etc.  as 
the  old  criminal  court.  Any  iin.il  judgment, 
order,  or  decree  of  the  court  may  be  re- 
examined and  reversed  or  affirmed  in  the  su- 
preme court  of  the  United  States,  on  wriC  of 
error  or  appeal.  The  supreme  court  of  the 
district  has  appellate  jurisdiction  ol  all  judg- 
ments of  justices  of  the  peace,  and  has  power 
to  remove  said  justices  of  the  peace  for  cause. 
Three  general  terms  of  the  court  are  held 
annually  at  Washington. 

Court  of  Claims. 

9'}'.  This  court  as  originally  created  by 
statute  of  February  24,  1855,  10  Stat,  at 
Large,  12,  consisted  of  three  judges,  ap- 
pointed by  the  president  with  the  advice  and 
consent  of  the  senate,  to  hold  their  offices 
during  good  behavior,  and  have  jurisdiction 
to  hear  and  determine  all  claims  founded 
upon  any  law  of  congress,  or  regulation  of 
an  executive  department,  'or  upon  any  con- 
tract, express  or  implied,  with  the  govern- 
ment of  the  United  States,  and  of  all  claims 
which  might  be  referred  to  it  by  either  house 
of  congress.  The  United  States  were  repre- 
sented before  it  by  a  solicitor  and  assist- 
ant solicitor,  appointed  for  the  government 
by  the  same  authority  that  appointed  the 
judges,  the  solicitor  being  authorized  to 
appoint  a  deputy, — the  compensation  of  each 
of  whom,  as  well  as  that  of  the  judges,  being 
fixed  by  the  statute.  The  court  had  no 
power  to  render  a  judgment  which  it  could 
execute,  but  reported  to  congress  the  cases 
upon  which  it  had  finally  acted,  the  material 
facts  it  found  established  by  the  evidence, 
with  its  opinion  in  the  case,  and  reasoni 
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therefor,  or  what  was  equivalent  to  an  opinion 
in  the  nature  of  a  judgment  as  to  the  rights 
of  the  parties  upon  the  facts  proved  or  ad- 
mitted in  the  case.     Bright.  Dig.  198-200. 

But  by  an  amendatory  act  of  March  3, 1863, 
it  is  enacted  that  two  additional  judges  shall 
be  appointed  by  the  president  with  the  con- 
sent of  the  senate  ;  and  from  the  whole  num- 
ber of  judges  (five)  a  chief  justice  shall  be 
appointed.  In  addition  to  the  jurisdiction 
previously  conferred  upon  the  court,  it  is  now 
authorized  to  take  jurisdiction  of  all  set-offs, 
counter-claims,  claims  for  damages,  liquidated 
or  unliquidated,  or  other  demands  whatsoever 
on  the  part  of  the  government  against  any 
person  making  claim  against  the  government 
in  said  court.  If  the  judgment  of  the  court 
shall  be  in  favor  of  the  government,  it  shall 
be  filed  in  the  oflSce  of  the  clerk  of  the  proper 
district  or  circuit  court  of  the  United  States, 
and  shall  ipso  facto  become  and  be  a  judg- 
ment of  such  district  or  circuit  court,  and 
shall  be  enforced  in  like  manner  as  other 
judgments  are.  If  the  judgment  shall  be  in 
favor  of  the  claimant,  the  sum  thereby  found 
due  to  the  claimant  shall  be  paid  out  of  any 
general  appropriation  made  by  law  for  the 
payment  of  private  claims,  on  presenta- 
tion to  the  secretary  of  the  treasury  of  a  duly 
certified  copy  of  said  judgment.  In  cases 
where  the  amount  in  controversy  exceeds 
three  thousand  dollars,  an  appeal  may  be 
taken  to  the  supreme  court  of  the  United 
States  at  any  time  within  ninety  days  after 
judgment.  Where  the  judgment  or  decree 
may  affect  a  constitutional  question,  or  fur- 
nish a  precedent  affecting  a  class  of  cases,  the 
United  States  may  take  an  appeal  without 
regard  to  the  amount  in  controversy.  Claims 
must  be  filed  within  six  years  after  the  claim 
accrues,  except  in  oases  of  disability.  The 
court  is  required  to  hold  one  session  annu- 
ally, commencing  on  the  first  Monday  in  Oc- 
tober. Members  of  congress  are  prohibited 
from  practising  in  the  court.  At  the  instance 
of  the  solicitor  of  the  United  States,  any 
claimant  may  be  required  to  testify  on  oath. 
The  solicitor,  assistant  solicitor,  and  deputy 
solicitor  are  appointed  by  the  president  of  the 
United  States  with  the  consent  of  the  senate. 
The  jurisdiction  of  the  court  is  not  to  extend 
to  any  claim  growing  out  of  any  treaty  with 
foreign  nations  or  Indian  tribes,  unless  such 
claim  was  pending  in  said  court  on  the  first 
day  of  December,  1862.  And  by  sect.  1  of 
the  act  of  July  4,  1864,  it  is  enacted  that  the 
jurisdiction  of  the  court  shall  not  extend  to 
any  claim  against  the  United  States  for  the 
destruction,  appropriation,  or  damage  of  any 
property  by  the  army  or  navy  engaged  in  the 
suppression  of  the  rebellion,  from  the  com- 
mencement to  the  close  thereof. 

Proceedings  in  the  court  of  claims  originate 
by  petition  filed ;  and  testimony  used  in  the 
hearing  and  determination  of  claims  is  taken 
by  commissioners  who  are  appointed  by  the 
court  for  the  purpose. 

COURTS  OF  THE  T^WO  UNIVER- 
SITIES.    In   English   Law.     See  Chan- 


cellor's Courts  of  the  Two  Universi- 
ties. 

COURT  OF  WARDS  AND  LIVE- 
RIES. In  English  Law.  A  court  of  re- 
cord in  England,  whiph  had  the  supervision 
and  regulation  of  inquiries  concerning  the 
profits  which  arose  to  the  crown  from  the 
fruits  of  tenure,  and  to  grant  to  heirs  the 
delivery  of  their  lands  from  the  possession 
of  their  guardians^ 

The  Court  of  thD  King's  Wards  was  instituted  by 
Stat.  32  Hen.  VIII.  c.  46,  to  take  the  place  of  th« 
ancient  inquisitio  post  mortem,  and  the  jurisdiction 
of  the  restoration  of  lands  to  heirs  on  their  be- 
coming of  age  (livery)  was  added  by  statute  33 
Hen.  VIII.  0.  22,  when  it  became  the  Court  of  Wards 
and  liveries.  It  was  abolished  by  statute  12  Car. 
II.  c.  24. 

The  jurisdiction  extended  to  the  superin- 
tendence of  lunatics  and  idiots  in  the  king's 
custody,  granting  licenses  to  the  king's  wi- 
dows to  marry,  and  imposing  fines  for  marry- 
ing without  license.  4  Reeve,  Hist.  Eng.  Law, 
259 ;  Crabb,  Hist.  Eng.  Law,  468 ;  1  Stephen, 
Comm.  183,  192;  4  id.  40;  2  Sharswood, 
Blackst.  Comm.  68,  77 ;  3  id.  258. 

COURTESY.     See  Curtesy. 

COUSIN.  The  son  or  daughter  of  the 
brother  or  sister  of  one's  father  or  mother. 

The  issue,  respectively,  of  two  brothers  or 
two  sisters,  or  of  a  brother  and  a  sister. 

Those  who  descend  from  the  brother  or 
sister  of  the  father  of  the  person  spoken  of 
are  called  paternal  cousins  ;  maternal  cousins 
are  those  who  are  descended  from  the  brothers 
or  sisters  of  the  mother.  See  2  Brown,  Ch. 
125;  1  Sim.  &  S.  Ch.  301;  3  Buss.  Ch.  140; 
9  Sim.  Ch.  386,  467. 

COUSTUM  (Fr.).  Custom;  duty;  toll. 
1  Sharswood,  Blackst.  Comm.  314. 

COUSTUMIER  (Fr.).  A  collection  of 
customs  and  usages  in  the  old  Norman  law. 
See  the  Grand  Coutumier  de  Normandie. 

COUTHUTLAUGH.  He  that  willingly 
receives  an  outlaw  and  cherishes  or  conceals 
him.  In  ancient  times  he  was  subject  to  the 
same  punishment  as  the  outlaw.     Blount. 

COVENANT  (Lat.  convenire,  to  come 
together;  conventio,  a  coming  together.  It 
is  equivalent  to  the  Jacium  conventvm  of  the 
civil  law). 

In  Contracts.  An  agreement  between 
two  or  more  persons,  entered  into  by  deed, 
whereby  one  of  the  parties  promises  the  per- 
formance or  non-pert'ormance  of  certain  acts, 
or  that  a  given  state  of  things  does  or  shall, 
or  does  not  or  shall  not,  exist.  It  differs  from 
an  express  assumpsit  in  that  it  must  be  by 
deed. 

2.  Affirmative  covenants  are  those  in  which 
the  covenantor  declares  that  something  has 
been  already  done,  or  shall  be  done  in  the 
future.  Such  covenants  do  not  operate  to 
deprive  covenantees  of  rights  enjoyed  inde- 
pendently of  the  covenants.  Dy.  19  6,-  1 
Leon.  251. 

Covenants  against  incumbrances.  See  Co- 
venant AGAINST  Incumbrances. 
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Alternative  covenants  are  disjunctive  cove- 
nants. 

Auxiliart/  covenants  are  those  which  do  not 
relate  directly  to  the  principal  matter  of  con- 
tract between  the  parties,  but  to  something 
connected  with  it.  Those  the  scope  of  whose 
operation  is  in  aid  or  support  of  the  principal 
covenant.  If  the  principal  covenant  is  void, 
the  auxiliary  is  discharged.  Anstr.  256 ;  Pree. 
Chanc.  475. 

3.  Collateral  covenants  are  those  which  are 
entered  into  in  connection  with  the  grant  of 
something,  but  which  do  not  relate  imme- 
diately to  the  thing  granted :  as,  to  pay  a  sum 
of  money  in  gross,  that  the  lessor  shall  dis- 
train for  rent  on  some  other  land  than  that 
which  is  demised,  to  build  a  house  on  the 
land  of  some  third  person,  or  the  like.  Piatt, 
Gov.  60 ;  Sheppard,  Touchst.  161 ;  4  Burr. 
2439 ;  3  Term,  393 ;  2  J.  B.  Moore,  164 ;  5 
Barnew.  &  Aid.  7  ;  2  Wils.  27  ;  1  Ves.  Ch.  56. 

Concurrent  covenants  arc  those  which  are  to 
be  performed  at  the  same  time.  When  one 
party  is  ready  and  offers  to  perform  his  part, 
and  the  other  refuses  or  neglects  to  perform 
his,  he  who  is  ready  and  offers  has  fulfilled 
his  engagement,  and  may  maintain  an  action 
for  the  default  of  the  other,  though  it  is  not 
certain  that  either  is  obliged  to  do  the  first 
act.  Piatt,  Cov.  71 ;  2  Selwyn,  Nisi  P.  443: 
Dougl.  698  ;  18  Eng.  L.  &  Eq.  81 ;  4  Wash.  C. 
C.  714;  16  Mo.  450. 

4.  Declaratory  covenants  are  those  which 
serve  to  limit  or  direct  uses.  1  SiJ.  27 ;  1 
Hob.  224. 

Dependent  covenants  are  those  in  which  the 
obligation  to  perform  one  is  made  to  depend 
upon  the  performance  of  the  other.  Covenants 
may  be  so  connected  that  the  right  to  insist 
upon  the  performance  of  one  of  them  depends 
upon  a  prior  performance  on  the  part  of  the 
party  seeking  enforcement.  Piatt,  Cov.  71; 
2  Selwyn,  Nisi  P.  443 ;  Stephen,  Nisi  P.  1071 ; 
1  C.  B.  N.  s.  646 ;  6  Cow.  N.  Y.  296 ;  2  Johns. 
N.  Y.  209;  2  "Watts  &  S.  Penn.  227  ;  8  Serg. 
&  R.  Penn.  268 ;  4  Conn.  3  ;  24  id.  624 ;  11 
Vt.  549  ;  17  Me.  232  ;  3  Ark.  581 ;  1  Blackf. 
Ind.  175 ;  6  Ala.  60 ;  3  Ala.  N.  s.  330.  To 
ascertain  whether  covenants  are  dependent 
or  not,  the  intention  of  the  parties  is  to  be 
sought  for  and  regarded,  rather  than  the  order 
or  time  in  which  the  acts  are  to  be  done,  or 
the  structure  of  the  instrument,  or  the  ar- 
rangement of  the  covenant.  1  Wms.  Saund. 
320,  n. ;  7  Term,  130 ;  8  irf.  366  ;  Willes,  157  ; 

5  Bos.  &  P.  223 ;  38  Eng.  L.  &  Eq.  358 ;  4 
Wash.  C.  C.  714 ;  4  Rawle,  Penn.  25  ;  2  Watts 

6  S.  Penn.  227 ;  4  id.  527  ;  2  Johns.  N.  Y. 
145  ;  5  Wend.  N.  Y.  496 ;  5  N.  Y.  247 ;  1 
Boot,  Conn.  170 ;  4  Rand.  Va.  352. 

5.  Disjunctive  covenants.  Those  which  are 
for  the  performance  of  one  or  more  of  several 
things  at  the  election  of  the  covenantor  or 
covenantee,  as  the  case  may  be.  Piatt,  Cov. 
21;  IDu.  N.  Y.  209. 

Executed  covenants  are  those  which  relate  to 
aicts  already  performed.  Sheppard,  Touchst. 
161. 

Executory  covenants  are  those  whose  per- 


formance is  to  be  future.  Sheppard,  Touchst 
161. 

Express  covenants  are  those  which  are 
created  by  the  express  words  of  the  parties 
to  the  deed  declaratory  of  their  intention. 
Piatt,  Cov.  25.  The  formal  word  covenant  is 
not  indispensably  requisite  for  the  creatioH 
of  an  express  covenant.  2  Mod.  268  ;  3  Kebl. 
848;  1  Leon.  324;  1  Bingh.  433;  8  J.  B. 
Moore,  540;  12  East,  182,  n.;  16  id.  352;  1 
Bibb,  Ky.  379  ;  2  id.  614 ;  3  Johns.  N.  Y.  44: 

5  Cow.  N.  Y.  170 ;  4  Conn.  508 ;  1  Ilarr  Del. 
233.  The  words  "I  oblige,"  "agree,"  1  Ves. 
Ch.  516;  2  Mod.  266,  "I  bind  myself,"  Hardr. 
178  ;  3  Leon.  119,  have  been  h«ld  to  be  words' 
of  covenant,  as  are  the  words  of  a  bond.  1 
Chanc.  Cas.  194.  Any  words  showing  the 
intent  of  the  parties  to  do  or  not  to  do  a  cer- 
tain thing,  raise  an  express  Covenant.  13  N. 
H.  513.  But  words  importing  merely  an 
order  or  direction  that  other  persons  should 
pay  a  sum  of  money,  are  not  a  covenant.  6 
J.  B.  Moore,  202,  n.  (a). 

6.  Covenants  for  furtlier  assurance.  Sed 
Covenant  foe  FurThek  Assurance. 

Covenants  for  quiet  enjoyment.  See  Cove- 
nant FOR  Q01ET  Enjotment. 

Covenants  for  title  are  those  covenants  in 
a  deed  conveying  land  which  are  inserted  foi^ 
the  purpose  of  securing  to  the  grantee  and! 
covenantee  the  benefit  of  the  title  which  the 
grantor  and  covenantor  professes  to  convey. 

Those  in  common  use  are  five  in  number 
in  England, — of  seisin,  of  rights  to  convey,  for 
quiet  enjoyment,  against  incumbrances,  and 
tor  furtlier  assurance, — and  are  held  to  run 
with  the  land.  Piatt,  Cov.  305 ;  1  Maule  & 
S.  355.  In  the  United  States  there  is,  in 
addition,  a  covenant  of  warranty,  which  is' 
more  commonly  used  than  any  of  the  others. 
The  covenants  of  seisin,  right  to  convey,  and' 
against  incumbrances,  are  generally  held  to 
be  in  presenti,  and  not  assignable.  Rawle, 
Cov.  110,  337,  342,  346  ;  4  Kent,  Comm.  471 ; 

6  Cush.  Mass.  128.  See  36  Me.  170 ;  and  se* 
the  various  titles  beyond  for  a  fullet  state- 
ment of  the  law  relative  to  the  different  co- 
venants for  title. 

t.  Implied  covenants  are  those  which  arise' 
by  intendment  and  construction  of  law  frora« 
the  use  of  certain  words  in  some  kinds  of 
contracts.  Baci  n,  Abr.  Covenant,  B ;  Rawle, 
Cov.  364 ;  1  C.  B.  402.  Thus,  in  a  convey- 
ance of  lands  in  fee,  the  words  "grant,"  bar- 
gstin,  and  sell,  imply  certain  covenants,  see 
4  Kent,  Comm.  473;  beyond,  12;  and  the 
word  "give"  implies  a  covenant  of  warranty 
during  the  life  of  the  feoffor,  10  Cush.  Mass. 
134 ;  4  Gray,  Mass.  468  ;  2  Caines,  N.  Y.  193 : 
9  N.  n.  222 ;  7  Ohio,  pt.  2,  63 ;  and  in  a  lease 
the  use  of  the  words  "grnnt  and  demise," 
Coke,  Litt.  384;  4  Wend.  N.  Y.  502;  8  Cuw.- 
N.  Y.  36;  "gva.nt,"  Freem.  Ch.  367;  Crokft'' 
Eliz.  214 ;  4  Taunt.  609 ;  1  Perr.  &  D.  360'j. 
"demise,"4Cnke,  80;  10  Mod.  102  ;  Hob.  12; 
9  N.  H.  222;  15  N.  Y.  327;  "demisement," 
1  Show.  79 ;  1  Salk.  137,  raises  an  implied 
covenant  on  the  part  of  the  lessor,  as  do 
"yielding   and   paying,"  9  Vt.  151,  on  the 
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part  of  the  lessee.  In  regard  to  the  covenants 
ai'ising  to  each  grantee  by  implication  on  sale 
of  an  estate  with  conditions,  in  parcels  to 
several  grantees,  see  23  Barb.  N.  Y.  153. 

8.  Covenants  in  deed.    Express  covenants. 
Covenants  in  gross.     Such  as  do  not  run 

■with  the  laud. 

Covenants  in  law.    Implied  covenants. 

Illegal  covenants  are  those  which  are  ex- 
pressly or  impliedly  forbidden  by  law.  Co- 
venants are  absolutely  void  when  entered 
into  in  violation  of  the  express  provisions  of 
statutes,  5  Harr.  &  J.  Md.  193  ;  5  N.  H.  96 ;  C 
id.  225;  1  Binn.  Penn.  118;  6  id.  321;  4 
Serg.  &  R.  Penn.  159 ;  4  Halst.  N.  J.  252,  or  if 
they  are  of  an  immoral  nature,  3  Burr.  1568  ; 
I  Esp.  13 ;  1  Bos.  &  P.  340;  3  T.  B.  Monr.  Ky. 
35,  against  public  policy,  4  Mass.  370;  5  id. 
385;  7  Me.  113;  5  Halst.  N.  J.  87;  3  Day, 
Conn.  145;  7  Watts,  Penn.  152;  5  Watts  & 
S.  Penn.  315;  6  Miss.  769;  2  McLean,  C.  C. 
464;  4  Wash.  C.  C.  297;  11  Wheat.  258,  in 

feneral  restraint  of  trade,  21  Wend.  N.  Y. 
63;  7  Cow.  N.  Y.  307;  6  Pick.  Mass.  206; 
19  id.  51,  or  fraudulent  between  the  parties, 
4  Serg.  &  R.  Penn.  483  ;  7  Watts  &  S.  Penn. 
Ill ;  5  Mass.  16,  or  third  persons.  3  Day, 
Conn.  450;  14  Serg.  &R.  Penn.  214;  3Caines, 
N.  Y.  213  ;  2  Johns.  N.  Y.  286 ;  12  id.  306 ; 
15  Pick.  Mass.  49. 

9.  Independent  covenants  are  those  the  ne- 
cessity of  whose  performance  is  determined 
entirely  by  the  requirements  of  the  covenant 
itself,  without  regard  to  other  covenants  be- 
tween the  parties  relative  to  the  same  subject- 
matter  or  transactions  or  series  of  trans- 
itions. 

Covenants  are  generally  construed  to  be 
independent,  Piatt,  Gov.  71;  2  Johns.  N.  Y. 
145 ;  10  id.  204 ;  21  Pick.  Mass.  438 ;  1  Ld. 
Raym.  063 ;  3  Bingh.  n.  s.  355 ;  unless  the 
undertaking  on  one  side  is  in  terms  a  con- 
dition to  the  stipulation  of  the  other,  and 
then  only  consistently  with  the  intention  of 
the  parties,  3  Maulc  &  S.  308  ;  10  East,  295, 
530 ;  or  unless  dependency  results  from  the 
nature  of  the  acts  to  bo  done,  and  tlie  order 
in  which  Ihcy  must  necessarily  precede  and 
follow  each  other  in  tlie  progress  of  perform- 
ance, Willes,  490;  or  unless  the  non-perform- 
ance on  one  side  goes  to  the  entire  substance 
of  the  contract,  .tnd  ts  the  whole  considera- 
tion. 1  Seld.  N.  Y.  2<7.  If  once  independent, 
they  remain  so.     19  Barb.  N.  Y.  416. 

Inherent  covenants  are  those  which  relate 
directly  to  the  land  itself,  or  matter  granted. 
Sheppard,  Touchst.  101.  Distinguished  from 
collateral  covenants. 

If  real,  they  run  with  the  land.  Piatt, 
Cot.  C6. 

10.  Intransitive  covenants  are  those  the 
duty  of  performing  which  is  limited  to  the 
covenantee  himself,  and  does  not  pass  over 
to  his  representative. 

Joint  covenants  are  those  by  which  several 
parties  agree  to  do  or  perform  a  thing  to- 
gether, or  in  which  several  persons  have  a 
Joint  interest  as  covenantees.  20  Barb.  N.  Y. 
63;   16  How.  580;   1  Gray,  Mass.  376;   10 


B.  Monr.  Ky.  291.  It  may  be  in  the  negative 
35  Me.  £60. 

Negative  covenants  are  those  in  which  the 
party  obliges  himself  not  to  do  or  perform 
some  act.  Courts  are  unwilling  to  construe 
a  negative  covenant  a  condition  precedent, 
inasmuch  as  it  cannot  be  said  to  be  per- 
formed till  a  breach  becomes  impossible.  3 
Wms.  Saund.  156;  1  Mod.  64;  2  Kebl.  674; 

1  Sid.  87. 

Obligatory  covenants  are  those  which  are 
binding  on  the  party  himself.  1  Sid.  27  ;  1 
Kebl.  337.  They  are  distinguished  from 
declaratory  covenants. 

Covenants  of  right  to  convey.  See  Covenant 
OF  Right  to  Convey. 

Covenants  of  seisin.  See  Covenant  of 
Seisin. 

Covenants  of  warranty.  See  Covenant  of 
Warranty. 

Personal  covenants.  See  Personal  Cove- 
nant. 

11.  Principal  covenants.  Those  which  re- 
late directly  to  the  principal  matter  of  the 
contract  entered  into  between  the  parties. 
They  are  distinguished  from  auxiliary. 

Beal  covenants.  Those  by  which  a  single 
covenantor  undertakes  the  perform.ince  of 
the  covenant.  It  frequently  happens  that 
each  one  of  several  covenantors  binds  himself 
to  perform  singly  the  whole  undertaking. 
The  words  commonly  used  for  this  purpose 
are  "severally,"  "each  of  us.''  Still  more 
commonly  the  undertaking  is  both  joint  and 
several. 

It  is  the  nature  of  the  interest,  and  not  the 
form  of  the  covenant,  which  determines  its 
character  in  this  respect.  16  How.  580;  1 
Gray,  Mass.  376. 

Covenants  to  stand  seised,  etc.  See  Cove- 
nant to  Stand  Seised  to  Uses. 

Transitive  covenants  are  those  personal 
covenants  the  duty  of  performing  which 
passes  over  to  the  representatives  of  the 
covenantor. 

13.  Covenants  are  subject  to  the  same 
rules  as  other  contracts  in  rogard  to  the 
qualifications  of  parties,  the  assent  required, 
and  the  nature  of  the  pvrpose  for  which  the 
contract  is  entered  into.  See  Parties  ;  Con- 
tracts. 

No  peculiar  words  are  needed  to  raise  a 
covenant,  either  express  or  implied,  12  Ired. 
No.  C.  145 ;  but  certain  words  have  been 
decided  to  have  this  effect.  See,  before,  5, 
7.  And  by  statute  in  Alabama,  Delaware, 
Illinois,  Indiana,  Mississippi,  Missouri,  and 
Pennsylvania,  the  words  grant,  bargain,  and 
sell„m  conveyances  in  fee,  unless  specially  re- 
stricted, amount  to  covenants  that  the  grantor 
was  seised  in  fee,  freed  from  incumbrances 
done  or  suffered  by  him,  and  for  quiet  enjoy- 
ment against  his  acts,  14  Kent,  Comm.  473; 

2  Binn.  Penn.  95;  23  Mo.  151,  174;  17  Ala. 
N.  s.  198;  1  Smedes  &  M.  Ch.  Miss.  611;  19 
III.  235 ;  but  do  not  imply  any  warranty  of 
title  in  Alabama  and  North  Carolina.  4 
Kent,  Comm.  474;  1  Murph.  No.  C.  343, 348; 
2  Ala.  N.  s.  535. 
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13.  Describing  lands  in  a  deed  as  bounded 
on  a  street  of  a  certain  description  raises  a 
covenant  that  the  street  shall  be  of  that  de- 
scription, 7  GraV)  Mass.  563,  and  that  the 
purchaser  shall  nave  the  use  thereof,  5  Md. 
314;  23  N.  H.  261;  which  binds  subsequent 
purchasers  from  the  grantor.  7  Gray,  Mass. 
83. 

In  New  York,  no  covenants  can  be  implied 
in  any  conveyance  of  real  estate,  4  Kent, 
Comm.  469 ;  but  this  provision  does  not  extend 
to  leases  for  years.  1  Paige,  Ch.  N.  Y.  566. 
In  some  cases  where  the  covenants  relate  to 
lands,  the  rights  and  liabilities  of  the  cove- 
nantor, or  covenantee,  or  both,  pass  to  the  as- 
signee of  the  thing  to  which  the  covenant  re- 
lates. In  such  cases  the  covenant  is  said  to  run 
with  the  land.  If  rights  pass,  the  benefit  is  said 
to  run;  if  liabilities,  tne  burden.  Only  real 
covenants  run  with  the  land,  and  these  only 
when  the  covenant  has  entered  into  the  con- 
sideration for  which  the  land,  or  some  in- 
terest therein  to  which  the  covenant  is  an- 
nexed, passed  between  the  covenantor  and  the 
covenantee,  2  Sugden,  Vend.  468,  484;  3 
Wils.  29;  2  Mylne  &  K.  535 ;  19  Pick.  Mass. 
449,  464;  24  Barb.  N.  Y.  366;  45  Me.  474; 
and  die  with  the  estate  to  which  they  are  an- 
nexed, 3  Jones,  No.  C.  12;"  13  Ired.  No.  C. 
193 ;  but  an  esto{)pel  to  deny  passage  of  title 
is  said  to  be  sufficient,  3  Mete.  Mass.  124;  and 
the  passage  of  mere  possession,  or  defeasible 
estate  without  possession,  enables  the  cove- 
nant to  run.    23  Mo.  151,  174. 

It  is  said  by  some  authorities  that  the  bene- 
fit of  a  covenant  to  do  acts  upon  land  of  the 
covenantee,  made  with  the  "covenantee  and 
his  assigns,"  will  run  with  the  land  thoTigh 
no  estate  passed  between  the  covenantor  and 
covenantee,  Rawle,  Cov.  335 ;  Year  B.  42 
Edw.  III.  13 ;  3  Den.  N.  Y.  301 ;  8  Gratt.  Va. 
403  ;  but  the  weight  of  authority  is  otherwise. 
2  Sugden,  Vend.  468;  Piatt,  Gov.  461.  Co- 
venants concerning  title  generally  run  with 
the  land,  3  N.  J.  260,  except  those  that  are 
broken  before  the  land  passed.  4  Kent, 
Comm.  473;  30  Vt.  692;  Covenants  of  Sei- 
sin, etc. 

Covenants  in  leases,  by  virtue  of  the  statute 
32  Hen.  VIII.  c.  34,  which  has  been  re-en- 
acted in  most  of  the  states,  are  assignable  as 
respects  assignees  of  the  reversion  and  of  the 
lease.  The  lessee  continues  liable  on  express 
covenants  after  an  assignment  by  him,  but 
not  on  implied  ones,  4  Term,  98 ;  but  he  is 
liable  to  the  assignee  of  the  lessor  on  implied 
covenants,  at  common  law.  Piatt,  Cov.  532; 
2  Sugden,  Vend.  466 ;  Burton,  Real  Prop,  a 
85^. 

In  case  of  the  assignment  of  lands  in  par- 
cels, the  assignees  may  recover  pro  rata, 
and  the  original  covenantee  may  recover  ac- 
cording to  his  share  of  the  original  estate  re- 
maining. 2  Sugden,  Vend.  508 ;  Eawle,  Cov. 
359;  36  Me.  170;  27  Penn.  St.  288;  3  Mete. 
Mass.  87;  8  Gratt.  Va.  407 ;  9  B.  Monr.  Ky. 
5.8.  But  covenants  are  not,  in  general,  ap- 
portionable.     27  Penn.  St.  288. 

In  Practice.     A  form  of  action  which  lies 


to  recover  damages  for  breach  of  a  contract 
under  seal.  It  is  one  of  the  brevia  formaia 
of  the  register,  is  sometimes  a  concurrent 
remedy  with  debt,  though  never  with  assump- 
sit, and  is  the  only  proper  remedy  where  the 
damages  are  unliquidated  in  nature  and  the 
contract  is  under  seal.  Fitzherbert,  Nat. 
Brev.  340;  Chitty,  Plead.  112,  113;  Stephen, 
Nisi  P.  1058. 

14.  The  action  lies,  generally,  where  the 
covenantor  does  some  act  contrary  to  his 
agreement,  fails  to  do  or  perform  that  which 
he  has  undertaken,  4  Dane,  Abr.  115,  or  does 
that  which  disables  him  from  performance. 
Croke  Eliz.  449 ;  15  Q.  B.  88 ;  11  Mass.  302;  23 
Pick.  Mass.  455. 

To  take  advantage  of  an  oral  agreement 
modifying  the  original  covenant  in  an  essen- 
tial point,  the  covenant  must  be  abandoned 
and  assumpsit  brought.  27  Penn.  St.  429; 
24  Vt.  347. 

The  venue  is  local  when  the  action  is 
founded  on  privity  of  estate,  2  Stephen,  Nisi 
P.  1148;  1  Wms.  Saund.  241  6,  n.;  and  tran- 
sitory when  it  is  founded  upon  privity  of  con- 
tract. As  between  original  parties  to  the 
covenant,  the  action  is  transitory;  and,  by 
the  statute  32  Hen.  VIII.  c.  34,  an  action  of 
covenant  by  an  assignee  of  the  reversion 
against  a  lessor,  or  by  a  lessee  against  the 
assignee  of  the  reversion,  is  also  transitory. 
1  Chitty,  Plead.  274,  275. 

15.  The  declaration  must,  at  common  law, 
aver  a  contract  under  seal,  2  Ld.  Eaym.  1536, 
and  either  make  protest  thereof  or  excuse  the 
omission,  3  Term,  151,  at  least  of  such  part  as 
is  broken,  4  Dall.  C.  C.  436;  4  Rich.  So.  C. 
196 ;  and  a  breach  or  breaches,  15  Ala.  201 ;  5 
Ark.  263 ;  4  Dan.  Ky.  381 ;  6  Miss.  229,  which 
may  be  by  negativing  the  words  of  the  cove- 
nant in  actions  upon  covenants  of  seisin  and 
right  to  convey,  Rawle,  Cov.  53,  or  according 
to  the  legal  effect;  but  must  set  forth  the 
incumbrance  in  case  of  a  covenant  against 
incumbrances,  Rawle,  Cov.  125 ;  and  must 
allege  an  eviction  in  case  of  covenants  of  war- 
ranty. Rawle,  Cov.  308.  No  consideration 
need  be  averred  or  shown,  as  it  is  implied 
from  the  seal;  but  performance  of  an  act 
which  constitutes  a  condition  precedent  to  the 
defendant's  covenant,  if  there  be  any  such, 
must  be  averred.  1  Chitty,  Plead.  116;  2 
Greenleaf,  Ev.  §  235  ;  26  Ala.  N.  s.  748.  The 
damages  laid  must  be  large  enough  to  cover 
the  real  amount  sought  to  be  recovered.  3 
Serg.  &  R.  Penn.  364,  567  ;  9  id.  45. 

There  is  no  plea  of  general  issue  in  this 
action.  Under  non  est  factum,  the  defendant 
may  show  any  facts  contradicting  the  making 
of  the  deed,  1  Seld.  N.  Y.  422 ;  1  Mich.  4381 
as,  personal  incapacity,  2  Campb.  272 ;  3  id. 
126 ;  that  the  deed  was  fraudulent,  Lofft,  457 ; 
was  not  delivered,  4  Esp.  255  ;  or  was  not  ex- 
ecuted by  all  the  parties.     6  Maule  &  S.  341. 

Non  infregit  conventionem  and  nil  debet 
have  both  been  held  insufficient.  Comyns, 
Dig.  Pleader,  2  V;  4.  As  to  the  effect  of 
covenant  performed,  see  Covenant  Per- 
formed. 
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In  respect  to  the  damages  to  be  recoyered, 
see  Damages. 

The  judgment  is  that  the  plaintiff  recover 
a  named  sum  for  the  damages  which  he  has 
sustained  by  reason  of  the  breach  or  breaches 
of  covenant,  together  with  costs. 

COVENANT  TO  CONVEY.  A  cove- 
nant by  which  the  covenantor  undertakes  to 
pojivey  to  the  covenantee  the  estate  described 
in  the  covenant,  under  certain  circumstances. 

This  form  of  conditional  alienation  of  lands  is 
fn  frequent  use  in  several  of  the  United  States.  14 
JPenn.  St.  308;  19  Barb.  N.  Y.  639;  4  Md.  498;  11 
JU.  194;  19  Ohio,  347.  Substantially  the  same 
effect  is  secured  as  by  a  conveyance  and  a  mortgage 
back  for  the  purchase-money,  with  this  important 
difference,  however,  that  the  title  of  course  remains 
<jn  the  covenantor  till  he  actually  executes  the  con- 
veyance. 

The  remedy  for  breach  may  be  by  action 
on  the  covenant,  29  Pann.  St.  264;  but  the 
lietter  remedy  is  said  to  be  in  equity  for  spe- 
cific performance.     1  Grant,  Cas.  Peun.  230. 

It  IS  satisfied  only  by  a'perfeot  conveyance 
of  the  kind  bargained  for,  19  Barb.  N.  Y.  639 ; 
otherwise  where  an  imperfect  conveyance  has 
been  accepted.     4  Md.  498. 

COVENANT  FOR  FURTHER  AS- 
SURANCE. One  by  which  the  covenantor 
jjndertakes  to  do  such  reasonable  acts  in  ad- 
dition to  those  already  performed  as  may  be 
necessary  for  the  completion  of  the  transfer 
ijiade,  or  intended  to  -be  made,  at  the  require- 
flieut  of  the  covenantee.  It  relates  both  to 
the  title  of  the  vendor  and  to  the  instrument 
of  conveyance  to  the  vendee,  and  operates  as 
well  to  setfure  the  performance  of  ail  acts  for 
supplying  any  defect  in  the  former,  as  to 
remove  all  objections  to  the  sufficiency  and 
security  of  the  latter.     Piatt,  Cov.  341. 

The  covenant  is  of  frequent  occurrence  in 
English  conveyances ;  but  its  use  in  the  United 
States  seems  to  be  limited  to  some  of  the 
middle  states.  2  Washburn,  Ileal  Prop.  648 ; 
iO  Me.  91;  4  Mass.  627 ;  10  Cush.  Mass.  134. 

The  covenantor,  in  execution  of  his  cove- 
nant, is  not  required  to  do  unnecessary  acts. 
Ifelv.  44;  9  Price,  43.     He  must  in  equity 

fraut  a  subsequently  acquired  title,  2  Chanc. 
as.  212;  1  Eq.  Cas.  Abr.  26;  2  Vern.  Ch. 
Ill;  2  P.  Will.  630 ;  must  levy  a  fine,  Yelv. 
44;  16  Ves.  Ch.  366;  5  Taunt.  427;  4  Maule 
&  S.  188;  must  remove  a  judgment  or 
other  incumbrance,  5  Taunt.  427 ;  but  a 
mortgagor  with  such  covenant  need  not  re- 
lease his  equity.  1  Ld.  Raym.  36.  It  may 
be  enforced  by  a  bill  in  equity  for  specific 
performance,  or  an  action  at  law  to  recover 
damages  for  the  breach.  2  Coke,  3  a;  6 
^enk.  Cas.  24;  Piatt,  Coy.  353;  Rawle,  Cov. 
185 ;  2  Washburn,  Real  Prop.  666. 

COVENANT  AGAJNST  INCUM- 
BRANCES. One  which  has  for  its  object 
security  against  those  rights  to,  or  interests  in, 
the  land  granted  which  may  subsist  in  third 
persons  to  the  diminution  pf  the  value  of  the 
estate,  though  consistently  with  the  passing 
of  the  fee  by  the  deed  of  conveyance,     For 


what  constitutes  an  incumbrance,  see  Inchm- 

BRANCE. 

The  mere  existence  of  an  incumbrance  con- 
stitutes a  breach  of  this  covenant,  2  Wash- 
burn,  Real  Prop.  658;  20  Ala.  137,  156, 
without  regard  to  the  knowledge  of  the 
grantee.  2  Greenleaf,  Ev.  i  242 ;  27  Vt.  739 ; 
8  Ind.  171 ;  10  id.  424. 

Such  covenants,  being  in  presenti,  do  not 
run  with  the  land,  in  the  United  States,  2 
Washburn,  Real  Prop.  659;  20  N.  H.  369  j 
5  Wise.  17  ;  though  it  is  held  otherwise  in 
10  Ohio,  317;  13  Johns.  N.  Y-  105. 

Yet  the  incunibrance  may  be  of  such  a 
character  that  its  enforcement  may  constir 
tijte  a  breach  of  the  covenant  of  warranty :  as 
in  case  of  a  mortgage.  4  Mass.  349;  17  id, . 
586 ;  8  Pick.  Mass.  547  ;  22  id.  494. 

The  measure  of  damages  is  the  amount  of 
injury  actually  sjistained.  7  Johns.  N.  Y, 
358;  16  id.  254;  5  Me.  94;  34  jc?.  422:  12 
Mass,  304 ;  3  Cush.  Mass.  201 ;  20  N.  H.  369; 
25  id.  229. 

The  covenantee  may  extinguish  the  in- 
cumbrance and  recover  therefor,  at  his  elec- 
tion, in  the  absence  of  agreement.  4  Ind. 
533  ;  19  Mo.  480;  25  N.  H.  229.  See  Cove- 
nant ;  Real  Covenant. 

COVENANT    NOT    TO    SUE.      One 

entered  into  by  a  party  who  has  a  cause  of 
action  at  the  time  of' making  it,  by  which  he 
agrees  not  to  sue  the  party  liable  to  such 
action. 

A  perpetual  covenant  not  to  sue  is  one  by 
which  the  covenantor  agrees  not  to  sue  the 
covenantee  at  any  time.  Such  a  covenant 
operates  as  a  release  to  the  covenantee,  and 
may  be  pleaded  as  such.  Croke  Eliz.  623 ; 
1  Term,  446 ;  8  id.  486  ;  2  Salk.  375  ;  3  id. 
298  ;  12  Mod.  415  ;  7  Mass.  153  ;  16  id.  24; 
17t<Z.623;  3  Ind.  473.  And  see  11  Serg.  &  R. 
Penn.  149. 

A  covenant  of  this  kind  with  one  of  seve- 
ral jointly  and  severally  bound  will  not  pro- 
tect the  others  so  bound.  12  Mod.  551 ;  8 
Term,  168;  6  Munf.  Va.  6 ;  1  Conn.  139; 
4  Me.  421 ;  2  Dan.  Ky.  107  ;  17  Mass.  623. 

A  covenant  by  one  of  several  partners  not 
to  sue  cannot  be  set  up  as  a  release  in  an 
action  by  all.     3  Perr.  &  D.  149. 

A  limited  covenant  not  to  sue,  by  which 
the  covenantor  agrees  not  to  sue  for  a  limited 
time,  does  not  operate  a  release ;  and  a  breach 
must  be  taken  advantage  of  by  action. 
Carth.  63  ;  1  Show.  46  ;  2  Salk.  573  ;  6  Wend. 
N.Y.471;  5Cal.  501.  See29  Ala.N.s.  322, 
as  to  requisite  consideration. 

COVENANT  FOR  QUIET  ENJOY- 
MENT. An  assurance  against  the  conse- 
quences of  a  defective  title,  and  of  any  dis- 
turbances thereupon.  Piatt,  Cov.  312.  By 
it,  when  general  in  its  terms,  the  covenantor 
stipulates  at  all  events,  11  East,  642 ;  1  Mo4. 
101,  to  indemnify  the  covenantee  against  all 
acts  committed  by  virtue  of  a  paramount 
title,  Piatt,  Cov.  313 ;  1  Lev.  83  ;  8  id.  305  ; 
Hob.  34;  4  Coke,  80  6;  Cro.  Car.  5 ;  3  Term, 
584;  6  id.  66;  3  Duer,  N.  Y.  464;  2  Jones. 
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No.  C.  203 ;  Busb.  No.  C.  384;  3  N.  J.  260 ; 
not  including  the  acts  of  a  mob,  19  Miss. 
87 ;  2  Strobh.  So.  C.  366,  nor  a  mere  trespass 
by  the  lessor.     10  N.  Y.  151. 

But  this  rule  may  be  varied  by  the  terms 
of  the  covenant:  as  where  it  is  against  acts 
of  u,  particular  person,  Croke  Eliz.  212;  5 
Maule&S.  374;  1  Barnew.  &  C.  29 ;  2Ventr. 
61,  or  those  "claiming  or  pretending  to 
claim,"  10  Mod.  383 ;  1  Ventr.  175,  or  molest 
ation  by  any  person.     See  21  Miss.  87. 

It  has  practically  superseded  the  ancient 
doctrine  of  warranty  as  a  guaranty  of  title, 
in  English  conveyances.  2  Washburn,  Real 
Prop.  661. 

It  occurs  most  frequently  in  leases,  1 
Washburn,  Real  Prop.  325,  is  there  held  to 
be  raised  by  the  words  grant,  demise,  lease, 
yielding  and  paying,  give,  etc.,  1  Perr.  &  D. 
360;  9  N.  H.  222;  15  N.  Y.  327;  6  Bingh. 
656;  4  Kent,  Comm.  474,  n.,  and  exists  im- 
pliedly in  a  parol  lease,  20  Eng.  L.  &  Eq. 
374;  3  N.  J.  260;  see  1  Du.  N.  Y.  176,  and 
is  frequently  replaced  in  conveyances  in  the 
United  States  by  the  covenant  of  warranty. 
2  Washburn,  Real  Prop.  661. 

COVENANT  OF  RIGHT  TO  CON- 
VEY. An  assurance  by  the  covenantor  that 
the  grantor  has  sufficient  capacity  and  title 
to  convey  the  estate  which  he  by  his  deed 
undertakes  to  convey. 

In  modem  English  conveyancing,  this  cove- 
nant has  taken  the  place  of  the  covenant  of 
seisin.  2  Washburn,  Real  Prop.  648,  651. 
It  is  said  to  be  the  same  as  a  covenant  of 
seisin,  10  Me.  91;  4  Mass.  627;  10  Cush. 
Mass.  134,  but  is  not  necessarily  so  as  it  in- 
cludes the  capacity  of  the  grantor.  T.  Jones, 
195;  2Bulstr.  12;  Croke  Jao.  358. 

The  breach  takes  place  on  execution  of 
the  deed,  if  at  all,  Freem.  Ch.  41,  and  the 
covenantee  need  not  wait  for  a  disturbance 
to  bring  suit,  5  Taunt.  426 ;  but  a  second  re- 
covery of  damages  cannot  be  had  for  the  same 
breach.     Piatt.  Cov.  310 ;  1  Maule  &  S.  365 ; 

4  id.  53. 

COVENANT  OF  SEISIN.  An  assu- 
rance to  the  grantee  that  the  grantor  has  the 
very  estate,  both  in  quantity  and  quality, 
which  he  professes  to  convey.  Piatt,  Cov. 
306.  It  has  given  place  in  English  convey- 
ancing to  the  covenant  of  right  to  convey,  but 
is  in  use  in  several  states  of  the  iJnited 
States.     2  Washburn,  Real  Prop.  648. 

In  England,  1  Maule  &  S.  355;  4  id.  53; 
Walker,  Am.  Law,  382,  and  in  several  states 
of  the  United  States  by  decisions,  5  Blackf. 
Ind.  232;  3  Ohio,  211;  17  id.  52,  or  by 
statute,  2  Washburn,  Real  Prop.  650,  this 
covenant  runs  with  the  land,  and  may  be  sued 
on  for  breach  by  an  assignee ;  in  others  it  is 
held  that  a  mere  covenant  of  lawful  seisin 
does  not  run  with  the  land,  but  is  broken,  if 
at  all,  at  the  moment  of  executing  the  deed. 
Rawle,  Cov.  110;  2  Washburn,  Real  Prop. 
655,  657;  4  Mass.  408,  439,  627;  10  Cush. 
Mass.  134;  2Barb.  N.Y.  303;  2  Me.  269;  10 
id.  95;   2Dev.  No.  C.  30;    8  Gratt.  Va.  396; 

5  Sneed,  Tenn.  119;  7  Ind.  673. 


A  covenant  for  indefeasible  seisin  is  every- 
where held  to  run  with  the  land,  ?  Vt.  328; 
2  Dev.  No.  C.  30;  4  Dall.  439;  5  Sneed, 
Tenn.  123;  14  Johns.  N.  Y.  248;  14  Pick. 
Mass.  128 ;  10  Mo.  467 ;  and  to  apply  to  all 
titles  adverse  to  the  grantor's.  2  Washburn, 
Real  Prop.  656. 

A  covenant  of  seisin  or  lawful  seisin,  in 
England  and  several  of  the  states,  is  satis- 
fied only  by  an  indefeasible  seisin,  Rawle, 
Cov.  20;  22  Vt.  106;  15  N.  H.  176;  6  Conn. 
374;  while  in  other  states  possession  under 
a  claim  of  right  is  sufficient.  3  Vt.  403-407; 
2  Mass.  433;  10  Cush.  Mass.  134;  26  Mo. 
92 ;  3  Ohio,  220,  525. 

A  covenant  of  seisin,  of  whatever  form,  is 
broken  at  the  time  of  the  execution  of  the 
deed  if  the  grantor  has  no  possession  either 
by  himself  or  another ;  and  no  rights  can  pass 
to  the  assignee  of  the  grantee.  2  Johns.  N.  Y. 
1;  2  Vt.  327;  5  Conn.  497;  14  Pick.  Mass. 
170;  1  Mete.  Mass.  450;  17  Ohio,  60;  8 
Gratt.  Va.  397  ;  4  Cranch,  430  ;  36  Me.  170 ; 
24  Ala.  N.s.  189;  4  Kent,  Comm.  471;  2 
Washburn,  Real  Prop.  656. 

The  existence  of  an  outstanding  life-estate, 
Rawle,  Cov.  52;  a  material  deficiency  in  the 
amount  of  land,  1  Bay,  So.  C.  256;  see  24 
Miss.  597 ;  non-existence  of  the  land  described, 
16  Piuk.  Mass.  68 ;  4  Cush.  Mass.  210 ;  the 
existence  of  fences  or  other  fixtures  on  the 
premises  belonging  to  other  persons,  who 
have  a  right  to  remove  them,  1  N.  Y.  664 ;  7 
Penn.  St.  122;  concurrent  seisin  of  another  as 
tenant  in  common,  12  Me.  389;  adverse  pos- 
session of  a  part  by  a  stranger,  7  Johns.  N.  Y. 
376,  constitute  a  breach  of  this  covenant. 

But  a  covenantee  cannot  recover  against 
his  grantor  when  the  covenantee  purchased 
knowing  that  he  had  a  good  title.  Rawle, 
Cov.  111-114;  8  Pick.  Mass.  547;  22  id. 
490 ;  6  Cush.  Mass.  127. 

In  the  execution  of  a  power,  a  covenant 
that  the  power  is  subsisting  and  not  revoked 
is  substituted.     Piatt,  Cov.  309. 

COVENANT  TO  STAND  SEISED 
TO  USES.  A  covenant  by  means  of  which 
under  the  statute  of  uses  a  conveyance  of  an 
estate  may  be  efiected.  Burton,  Real  Prop. 
a  136,  145. 

Such  a  covenant  cannot  furnish  the  ground 
for  an  action  of  covenant  broken,  and  in  this 
respect  resembles  the  ancient  real  covenants. 

The  consideration  for  such  a  covenant 
must  be  relationship  either  by  blood  or  mar- 
riage. 2  Washburn,  Real  Prop.  129,  130. 
See  2  Seld.  N.  Y.  342. 

As  a  mode  of  conveyance  it  has  fallen  into 
disuse;  though  the  doctrine  is  often  resorted 
to  by  courts  in  order  to  give  efiect  to  the  in- 
tention of  the  parties  who  have  undertaken 
to  convey  lands  by  deeds  which  are  insuffi- 
cient for  the  purpose  under  the  rules  required 
in  other  forms  of  conveyance.  2  Washburn, 
Real  Prop.  155,  156;  2  Sanders,  Uses,  79,  83 

4  Mass.  136 ;  18  Pick.  Mass.  397 ;  22  id.  376 

5  Me.  232 ;  11  Johns.  N.  Y.  351 ;  20  id.  85 
5  Yerg.  Tenn.  249. 
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assurance  by  the  graator  of  an  estate  that 
the  grantee  shall  enjoy  the  same  without  in- 
terruption by  virtue  of  paramount  title.  2 
Jones,  No.  C.  203;  3  Duer,  N.  Y.  464. 

It  is  not  in  use  in  English  conveyances,  but 
is  in  general  use  in  the  United  States,  2  Wash- 
burn, Real  Prop.  659,  and  in  several  stales  is 
the  only  covenant  in  general  use.  Rawie,  Gov. 
203,  n.;  4  G  a.  693;  8  Gratt.  Va.  353;  6  Ala. 
60. 

2.  The  form  in  common  use  is  as  follovrs: — 
"And  I  the  said  [grantor],  for  myself,  my 
heirs,  executors,  and  administrators,  do  cove- 
nant with  the  said  [grantee],  his  heirs  and 
assigns,  that  I  will,  and  my  heirs,  executors, 
and  administrators  shall,  warrant  and  defend 

'  the  same  to  the  said  [grantee],  his  heirs  and 
assigns  forever,  against  the  lawful  claims  and 
demands  of  all  persons  [or,  of  all  persons 
claiming, by,  through,  or  under  me,  but  against 
none  otlierj,"  [or  other  special  covenant,  as 
the  case  may  be].  When  general,  it  applies 
to  lawful  adverse  claims  of  all  persons  what- 
ever ;  when  special,  it  applies  cnly  to  certain 
persons  or  claims  to  which  its  operation  is 
limited  or  restricted.  2  Washburn,  Real  Prop. 
665. 

This  limitation  may  arise  from  the  nature 
of  the  subject-matter  of  the  grant.  8  Pick. 
Mass.  547;  19  id.  341;  5  Ohio,  190;  9  Cow. 
N.Y.  271. 

3.  Such  covenants  give  the  covenantee  and 
grantee  the  benefit  of  subsequently  acquired 
titles,  11  Johns.  N.  Y.  91 ;  13  id.  316 ;  14  id. 
193;  9  0ow.  N.Y.  271;  6  Watts,  Pcnn.  60;  9 

•  Cranch,  43;  13N.  H.  389;  1  Ohio,  190;  iid. 
107;  3  Pick.  Mass.  52;  13  id  116;  24)(f.324; 
3  Mete.  Mass.  121 ;  13  Me.  281 ;  20  id.  200, 
to  the  extent  of  their  terms,  12  Vt.  39 ;  3  Mete. 
Mass.  121;  9  Cow.  N.  Y.  271;  34  Mo.  483; 
but  not  if  an  interest  actually  passes  at  the 
time  of  making  the  conveyance  upon  which 
the  covenant  may  operate,  3  McLean,  C.  C. 
56;  9Cow.  N.Y.  271;  12  Pick.  Mass.  47;  5 
Gratt.  Va.  157 ;  in  case  of  terms  for  years,  as 
well  as  conveyances  of  greater  estates,  Bur- 
ton, Real  Prop.  I  850;  Williams,  Real  Prop. 
229;  2  Washburn,  Real  Prop.  478 ;  4  Kent, 
Coram.  261,  n. ;  Croke  Car.  109 ;  1  Ld.  Raym. 
729;  4 Wend.  N.Y.  502;  1  Johns.  Cas.N.Y. 
90 ;  as  against  the  grantor  and  those  claim- 
ing under  him,  2  Washburn,  Real  Prop.  479, 
480;  including  purchases  for  value,  l4  Pick. 
Mass.  224;  24  id.  324;  5N.  H.  533;  Vi  id. 
389;  5  Me.  231;  12  Johns.  N.  Y.  201;  13  id. 
316;  9  Cranch,  53;  but  see  4  Wend.  N.  Y. 
619 ;  18  Ga.  192.  And  this  principle  does  not 
operate  to  prevent  the  grantee's  action  for 
breach  of  the  covenant,  if  evicted  by  such 
title.  1  Gray,  Mass.  195 ;  25  Vt.  635 ;  12  Me. 
499.     See  33  Me.  346. 

In  case  of  a  release  of  right  and  title,  cove- 
nants limited  to  those  claiming  under  the 
grantor  do  not  prevent  the  assertion  of  a  sub- 
sequently acquired  title.  26  N.  H.  401  •  4 
Wend.  N.  Y.  300 ;  6  Cush.  Mass.  34;  5  Gray, 
Mass.  328;  11  Ohio,  475;  14  Me.  351;  29  i'd. 
183;  43  id.  432;  14  Cal.  472. 

4>  It  is  a  real  covenant,  and  runs  with  the 


estate  in  respect  to  which  it  is  made  into  the 
hands  of  whoever  becomes  the  owner,  2Wash- 
burn,  Real  Prop.  659 ;  4  Sneed,  Tenn.  52, 
against  the  covenantor  and  his  personal  repre- 
sentatives, 27  Penn.  St.  288 ;  3  Zabr.  N.  J.  260, 
to  the  extent  of  assets  received,  and  cannot  be 
severed  therefrom.     13  Ired.  No.  C.  193. 

The  action  for  breach  should  be  brought 
by  the  owner  of  the  land,  and,  as  such,  as- 
signee of  the  covenant  at  the  time  it  is  broken, 
4  Johns.  N.  Y.  89;  19  Wend.  N.  Y.  334;  2 
Mass.  455;  7  id.  444;  3  Cush.  Mass.  219;  10 
Me.  81;  5  T.  B.  Monr.  Ky.  357;  12  N.  H. 
413 ;  but  may  be  by  the  original  covenantee,  if 
he  has  satisfied  the  owner.  5  Cow.  N.Y.  137; 
10  Wend.  N.  Y.  184;  2  Mete.  Mass.  618;  3 
Cush.  Mass.  222;  5  T.  B.  Monr.  Ky.  357;  1 
Conn.  244;  1  Dev.  &  B.  No.  C.  94;  10  Ga. 
311;  26  Vt.  279. 

To  constitute  a  breach  there  must  be  an 
eviction  by  paramovint  title,  Rawle,  Cov.  £21 ; 
6  Barb.  N.Y.  105;  5  Harr.  Del.  162;  11 
Rich.  So.  C.  80;  13  La.  Ann.  390,  499 ;  5  Cal. 
262;  4Ind.  174;  6  Ohio  St;  525;  26  Mo.  92; 
17  111.  185 ;  36  Me.  455 ;  14  Ark.  309 ;  which 
may  be  constructive,  12  Me.  499 ;  17  111.  185 ; 
and  it  is  sufficient  if  the  tenant  yields  to  the 
true  owner,  or  if,  the  premises  being  vacant, 
such  owner  takes  possession.  5  Hill,  N.  Y. 
599;  4  Mass.  349;  8111.  162;  5  Ired.  393. 
See  4  ILilst.  N.  J.  139. 

5.  Exercise  of  the  right  of  eminent  do- 
main does  not  render  the  covenantee  liable. 
31  Penn.  St.  37. 

The  measure  of  damages  in  England,  Arkan- 
sas,. Georgia,  Indiana,  Iowa,  Kentucky,  Mis- 
souri, Now  Hampshire,  New  Jersey,  New 
York,  North  Carolina,  Ohio,  Pennsylvania, 
South  Carolina,  Tennessee,  Virginia,  Wis- 
consin, and  in  the  United  States  courts,  is 
the  value  of  the  lands  at  the  time  of  convey- 
ance, and  the  interest.  Rawle,  Cov.  314;  8 
Taunt.  715;  19  Mo.  435;  17  IIow.  009;  25 
N.  H.  229 ;  3  Chandl.  Wise.  2C5.  In  Con- 
necticut, Maine,  MassachuEctts,  and  Vermont 
it  is  the  value  at  the  time  of  the  eviction.  2 
Washburn,  Real  Prop.  676. 

COVENANTS     PERFORMED.       In 

Pleading.  A  plea  to  an  action  cf  covenant, 
allowed  in  the  state  of  Pennsylvania,  where- 
by the  defendant,  upon  informal  notice  to 
the  plaintiff,  may  give  any  thing  in  evidence 
which  he  might  have  pleaded.  4  Dall.  Penn. 
439;  2Yeates,  Penn.  107;  15  Serg.  &  R.  Penn. 
105.  And  this  evidence,  it  seems,  may  be 
given  in  the  circuit  court  wilhcut  notice,  un- 
less called  for.     2  Wash.  C.  C.  456. 

COVENANTEE.  One  in  whose  favor  a 
covenant  is  made. 

COVENANTOR.  One  who  becomes 
bound  to  perform  a  covenant. 

COVENTRY  ACT,  The  common  name 
for  the  statute  22  &  23  Car.  II.  c.  1,— it 
having  been  enacted  in  consequence  of  an 
assault  on  Sir  John  Coventry  in  the  street, 
and  slitting  his  nose,  in  revenge,  as  was  sup- 
posed, for  some- obnoxious  words  uttered  by 
him  in  parliament. 
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By  this  statute  it  is  enacted  that  if  any 
person  shall,  of  malice  aforethought,  and  by 
laying  in  wait,  unlawfully  cut  or  disable  the 
tongue,  put  out  an  eye,  slit  the  nose,  cut  off 
the  nose  or  lip,  or  cut  off  or  disable  any  limb 
or  member,  of  any  other  person,  with  intent 
to  maim  or  disfigure  him,  such  person,  his 
counsellors,  aiders,  and  abettors,  shall  be 
guilty  of  felony  without  benefit  of  clergy. 
The  act  was  repealed  in  England  by  the  9 
Geo.  IV.  0.  31. 

COVERT  BARON.  A  wife.  So  called 
from  being  under  the  protection  of  her  hus- 
band, baron,  or  lord. 

COVERTURE.  The  condition  or  state 
of  a  married  woman. 

During  coverture  the  civil  existence  of  the 
wife  is,  for  many  purposes,  merged  in  that 
of  her  husband.     See  Abatement  ;  Parties. 

COVIN.  A  secret  contrivance  between 
two  or  more  persons  to  defraud  and  prejudice 
another  of  his  rights.  Coke,  Litt.  357  6; 
Comyns,  Dig.  Covin,  A;  1  Viner,  Abr.  473. 
See  Collusion  ;  Fraud. 

COW.  In  a  penal  statute  which  mentions 
both  cows  and  heifers,  it  was  held  that  by 
the  term  cow  must  be  understood  one  that 
had  had  a  calf.  2  East,  PI.  Cr.  616;  1  Leach, 
Cr.  Cas.  105. 

COWARDICE.  Pusillanimity  ;  fear ; 
misbehavior  through  fear  in  relation  to  some 
duty  to  be  performed  before  an  enemy. 
O'Brien,  Court  M.  142. 

By  both  the  army  and  navy  regulations  of 
the  United  States  this  is  an  offence  punish- 
able in  olBoers  or  privates  with  death,  or  such 
other  punishment  as  may  be  inflicted  by  a 
court-martial.  1  Story,  U.  S.  Laws,  761 ;  Act 
of  Congr.  April  10,  1806,  art.  52. 

CRANAGE.  A  toll  paid  for  drawing 
merchandise  out  of  vessels  to  the  wharf:  so 
called  because  the  instrument  used  for  the 
purpose  is  called  a  crane.     8  Coke,  46. 

CRASTINUM,  CRASTINO  (Lat.  to- 
morrow). On  the  day  after.  The  return  day 
of  writs  is  made  the  second  day  of  the  term, 
the  first  day  being  some  saint's  day,  which 
gives  its  name  to  the  term.  In  the  law  Latin, 
crastino  (the  morning,  the  day  after)  would 
then  denote  the  return  day.  2  Reeve,  Hist. 
Eng.  Law,  56,  57. 

CRAVE.     To  ask  ;  to  demand. 

This  word  is  frequently  used  in  pleading : 
as,  to  crave  oyer  of  a  bond  on  which  the  suit 
is  brought;  and  in  the  settlement  of  ac- 
counts the  accountant-general  craves  a  credit 
or  an  allowance.  1  Chitty,  Pract.  520.  See 
Oyer. 

CRAVEN.  A  word  denoting  defeat,  and 
begging  the  mercy  of  the  conqueror. 

It  was  used  (when  used)  by  the  vanquished  party 
in  trial  by  ba.ttle.  Victory  was  obtained  by  the 
death  of  one  of  the  combatants,  or  if  either  cham- 
pion proved  recreant, — that  is,  yielded,  end  pro- 
nounced the  horrible  word  "craven."  Such  a  per- 
son  became  infamous,  and  was  thenceforth  unfit 


to   bo  believed   on   oath.     3  Sharswood,   Blaokst, 
Comm.  34U. 

CREANCE.  In  French  Law.  A  claim; 
a  debt.     1  Bouvier,  Inst.  n.  Iu40,  note. 

CREDENTIALS.  In  International 
Lavir.  The  instruments  which  authorize  and 
establish  a  public  minister  in  his  character 
with  the  state  or  prince  to  whom  they  are  ad- 
dressed. If  the  state  or  prince  receive  the 
minister,  he  can  be  received  only  in  the 
quality  attributed  to  him  in  his  credentials. 
They  are  as  it  were  his  letter  of  attorney, 
his  mandate  patent,  mandaium  maiiifesium. 
Vattel,  liv.  4,  c.  6,  §  76. 

CREDIBILITY.  Worthiness  of  belief. 
The  credibility  of  witnesses  is  a  question  for 
the  jury  to  determine,  as  their  competency  is 
for  the  court.  Best,  Ev.  ^^  70-86;  1  Green- 
leaf,  Ev.  ii  49,  425;  11  Mees.  &  W.  Exoh. 
216. 

CREDIBLE  WITNESS.  One  who,  be- 
ing competent  to  give  evidence,  is  worthy  of 
belief.  5  Mass.  219;  17  Pick.  Mass.  154;  2 
Curt.  Eccl.  336. 

In  deciding  upon  the  credibility  of  a  witness,  it  ia 
always  pertinent  to  consider  whether  he  is  capable 
of  knowing  thoroughly  the  thing  about  which  he 
testifies ;  whether  he  was  actually  present  at  the 
transaction  ;  whether  be  paid  sulficient  atteniion 
to  qualify  himself  to  be  a  reporter  of  it;  and 
whether  he  honestly  relates  the  affair  fully  as,  he 
knows  it,  without  any  purpose  or  desire  to  deceive, 
or  to  suppress  or  add  to  the  truth. 

In  some  of  the  states,  as  Delaware,  Illinois, 
Maine,  Maryland,  Khode  Island,  and  Vermont, 
wills  must  be  attested  by  credible  witnesses. 

CREDIT.  The  ability  to  borrow,  on  the 
opinion  conceived  by  the  lender  that  he  will 
be  repaid. 

A  debt  due  in  consequence  of  a  contract 
of  hire  or  borrowing  of  money. 

The  time  allowed  by  the  creditor  for  the 
payment  of  goods  sold  by  him  to  the  debtor. 

That  which  is  due  to  a  merchant,  as  dis- 
tinguished from  debit,  that  which  is  due  by 
him. 

•That  influence  connected  with  certain  social 
positions.     20  TouUier,  n.  19. 

See,  generally,  5  Taunt.  338 ;  3  N.  Y.  344. 

CREDITOR.  He  who  has  a,  right  to  re- 
quire the  lulfilment  of  an  obligation  or  con- 
tract. 

Preferred  creditors  are  those  who,  in  con- 
sequence of  some  provision  of  law,  are  en- 
titled to  some  special  prerogative,  either  in 
the  manner  of  recovery  or  in  the  order  in 
which  their  claims  are  to  be  paid.  See  Bou- 
vier, Inst.  Index. 

CREDITORS'  BILL.  A  bill  in  equity, 
filed  by  one  or  more  creditors,  by  and  in  be- 
half of  him  or  themselves  and  all  other 
creditors  who  shall  come  in  under  the  de- 
cree, for  an  account  of  the  assets  and  a  due 
settlement  of  the  estate  of  a  decedent. 

The  usual  decree  against  the  executor  or 
administrator  is  quod  compvtet;  that  is  to 
say,  it  directs  the  master  to  take  the  accounts 
between  the  deceased  and  all  his  creditors, 
and  to  cause  the  creditors,  upon  due  public 


CJtvl^iLlx 


410 


CEIME 


notice,  to  come  before  him  to  prove  their 
debts  at  a  certain  place  and  within  a  limited 
time ;  and  it  also  directs  the  master  to  take 
an  account  of  all  the  personal  estate  of  the 
deceased  in  the  hands  of  the  executor  or  ad- 
ministrator, and  the  same  to  be  applied  in 
payment  of  the  debts  and  other  charges  in  a 
due  course  of  administration.  1  Story,  Eq. 
Jur.  442. 

CRESK.  In  Maritime  Law.  Such  little 
inlets  of  the  sea,  whether  within  the  precinct 
or  extent  of  a  port  or  without,  which  are  nar- 
row passages  and  have  shore  on  either  side 
of  them.     Callis,  Sew.  56;  5  Taunt.  705. 

Such  inlets  that  though  possibly  for  their 
extent  and  situation  they  might  be  ports,  yet 
they  are  either  members  of  or  dependent  upon 
other  ports. 

In  England  the  name  arose  thus.  The  king 
could  not  conveniently  have  a  customer  and  comp- 
troller in  every  port  or  haven.  But  such  custom- 
officers  were  fixed  at  some  eminent  port;  and  the 
smaller  adjacent  ports  became  by  that  means  creeks, 
or  appendants  of  that  port  where  these  custom- 
officers  were  placed.  1  Chitty,  Com.  Law,  726; 
Hale,  de  Portibus  Maria,  pt.  2,  c.  1,  vol.  1,  p.  46; 
Comyns,  Dig.  Navigation  (C);  Callis,  Sew.  34. 

A  small  stream,  less  than  a  river.  12 
Pick.  Mass.  184;  Cowp.  86. 

A  creek  passing  through  a  deep  level  marsh 
and  navigable  by  small  craft  may,  under 
legislative  authority,  be  obstructed  by  a  dam, 
or  wholly  filled  up  and  converted  into  house- 
lots, — such  obstructions  not  being  in  conflict 
with  any  act  of  congress  regulating  com- 
merce. 2  Pet.  245  ;"l  Pick.  Mass.  180;  21 
td.  344:  3  Mete.  Mass.  202 ;  2  Stockt.  N.  J. 
211.     See  4  Barnew.  &  Aid.  589. 

CREMENTUM  COMITATUS.  The 
increase  of  the  county.  The  increa.se  of  the 
king's  rents  above  the  old  vicontiel  rents  for 
which  the  sheriffs  were  to  account.  Whar- 
ton, Diet.  2d  Lond.  ed. 

CREPUSCULUM.  Daylight;  twilight. 
Tlie  light  which  immediately  precedes  or  fol- 
lows the  rising  or  setting  of  the  sun.  4 
Blackstone,  Camm.  224.  Housebreaking  du- 
ring the  period  in  which  there  is  sunlight 
enough  to  discern  a  person's  face  [crepuscu- 
lum)  is  not  burglary.  Coke,  3d  Inst.  63 ;  1 
Eussell,  Crimes,  820;  3  Greenleaf,  Ev.  ^  75. 

CRETIO.  Time  for  deliberation  allowed 
an  heir  to  decide  whether  he  would  or  would 
not  take  an  inheritance.  Calvinus,  Lex. ; 
Taylor,  Gloss. 

CRIER  (Norman,  to  proclaim.)  An  officer 
whose  duty  it  is  to  make  the  various  proclamar 
tions  in  court,  under  the  direction  of  the  judges^. 
The  office  of  crier  in  chancery  is  now  abolished, 
in  England.     Wharton. 

CRIM.  CON.  An  abbreviation  for  crimi- 
nal_  conversation,  of  very  frequent  use,  de- 
noting adultery ;  unlawful  sexual  intercourse 
with  a  married  woman.  BuUer,  Nisi  P.  27 ; 
Bacon,  Abr.  Marriage  (E)  2;  4  Blackf.  Ind! 
157. 

The  term  is  used  to  denote  the  act  of  adul- 
tery in  a  suit  brought  by  the  husband  of  the 


married  woman  with  whom  the  act  was  com- 
mitted, to  recover  damages  of  the  adulterer, 
That  the  plaintiff  connived  at  or  assented  to 
his  wife's  infidelity,  or  that  he  prostituted 
her  for  gain,  is  a  complete  answer  to  the  ac- 
tion. But  the  fact  that  the  wife's  character 
for  chastity  was  bad  before  the  plaintiff  mar- 
ried her,  that  he  lived  with  her  after  he  knew 
of  the  criminal  intimacy  with  the  defendant, 
that  he  had  connived  at  her  intimacy  with 
other  men,  or  that  the  plaintiff  had  been 
false  to  his  wife,  only  goes  in  mitigation  of 
damages.    4  N.  H.  501. 

The  wife  cannot  maintain  an  action  for 
criminal  conversation  with  her  husband ;  and 
for  this,  among  other  reasons,  because  her 
husband,  who  is  pariiceps  criminis,  must  be 
joined  with  her  as  plaintiff. 

The  action  is  of  more  frequent  occurrence 
in  England  than  in  the  United  States. 

CRIME.  An  act  committed  or  omitted 
in  violation  of  a  public  lavr  forbidding  or 
commanding  it. 

A  wrong  which  the  government  notices  as 
injurious  to  the  public,  and  punishes  in  what 
is  called  a  criminal  proceeding  in  its  own 
name.  1  Bishop,  Crim.  Law,  |  43.  See  4 
Den.  N.  Y.  260 ;  6  Ark.  187,  461. 

The  word  crime  generally  denotes  an  offence  of 
a  deep  and  atrocious  dye.  When  the  act  is  of  an 
inferior  degree  of  guilt,  it  is  called  a  misdemeanor. 
4  Blackstone,  Comm.  4. 

Crimes  are  defined  and  punished  by  statutes  and 
by  the  common  law.  Most  common-law  ufiencea 
are  as  well  known  and  as  precisely  ascertained  as 
those  which  are  defined  by  statutes:  yet,  from  the 
difficulty  of  exactly  defining  and  describing  every 
act  which  ought  to  be  punished,  the  vital  and 
preserving  principle  has  been  adopted  that  all  im- 
moral acts  which  tend  to  the  prejudice  of  the  com- 
munity are  punishable  criminally  by  courts  of  jus- 
tice. 2  Kev.  Swift,  Dig.  284;  2  East,  5,  21  ;  J 
Conn.  386;  6  Cow.  N.  Y.  258;  3  Pick.  Mass.  26. 

2.  A  crime  malum  in  se  is  an  act  which 
shocks  the  moral  sense  of  the  community  as 
being  grossly  immoral  and  injurious.  Avith 
regard  to  some  offences,  such  as  murder, 
rape,  arson,  burglary,  and  larceny,  there  is 
but  one  sentiment  in  all  civilized  countries, 
which  is  that  of  unqualified  condemnation. 
With  regard  to  others,  such  as  adultery, 
polygamy,  and  drunkenness,  in  some  com- 
munities they  are  regarded  as  heinous  mala 
lit  se ;  while  in  others,  owing  to  the  perver- 
sion of  the  moral  sentiment  by  prejudice, 
education,  and  custom,  they  are  not  even 
mala  prohibita. 

3.  An  offence  is  regarded  as  strictly  a 
malum  prohibitum  only  when,  without  the 
prohibition  of  a  statute,  the  commission  or 
omission  of  it  would  in  a  moral  point  of  view 
be  regarded  as  indifferent.  The  criminality 
of  the  act  or  omission  consists  not  in  the 
simple  perpetration  of  the  act,  or  the  neglect 
to  perform  it,  but  in  its  being  a  violation  of 
a  positive  law. 

It  is  not  only  just,  but  it  has  been  found 
necessary,  to  have  the  severity  of  punishment 
proportioned  to  the  enormity  of  crimes.  Dif- 
ferent opinions  are  entertained  as  to  what 
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«liould  be  the  highest  in  degree.  In  the  United 
States  this  is  generally  death  by  hanging. 

4.  Capital  punishment  has  been  abolished 
In  Rhode  Island,  Wisconsin,  and,  except  for 
treason,  in  Michigan.  R.  I.  Rev.  Stat.  Supp. 
86G;  Wise.  Act  of  1853,  n.  100;  Mich.  Rev. 
Stat.  1846. 

There  are  three  degrees  of  murder  aocord- 
iijg  to  the  statute  laws  of  Minnesota  and 
Wisconsin,  and  two  degrees  in  Alabama, 
Arkansas,  California,  Connecticut,  Delaware, 
Indiana,  Iowa,  Maine,  Maryland,  Massachu- 
setts, Michigan,  Missouri,  New  Hampshire, 
New  Jersey,  Ohio,  Oregon,  Pennsylvania, 
Tennessee,  Texas,  and  Virginia ;  and  the 
death-penalty  is  inflicted  for  the  first  dearee 
in  all  of  them  except  Michigan  and  Wis- 
consin. In  some  of  the  other  states  murder 
remains  as  at  common  law,  and  in  some  it  is 
somewhat  modified  by  statute. 

5.  Crimes  are  sometimes  classified  accord- 
ing to  the  degree  of  punishment  incurred  by 
the  commission  of  them.  Ohio  Rev.  Stat., 
Swan  ed.  206. 

They  are  more  generally  arranged  accord- 
ing to  the  nature  of  the  offence. 

The  following  is,  perhaps,  as  complete  a 
classification  as  the  subject  admits : — 

Offences  against  the  sovereignty  of  the  state. 

1.  Treason.     2.  Misprision  of  treason. 
Offences  against  ilie  lives  and  persons  of 

individuals.  1.  Murder.  2.  Manslaughter. 
3.  Attempts  to  murder  or  kill.     4.  Mayhem. 

5.  Rape.  6.  Robbery.  7.  Kidnapping.  8. 
False  imprisonment.  9.  Abduction.  10.  As- 
sault and  battery. 

Offences  against  public  property.  1.  Burn- 
ing or  destroying  public  property.  2.  Injury 
to  the  same. 

Offences  against  private  property.  1 .  Ar- 
son. 2.  Burglary.  3.  Larceny.  4.  Obtain- 
ing goods  on  false  pretences.  5.  Embezzle- 
ment.    6;  Malicious  mischief, 

Offences  against  public  justice.    1.  Perjury. 

2,  Bribery.  3.  Destroying  public  records.  4. 
Counterfeiting  public  seals.     5.  Jail-breach. 

6,  Escape.  7.  Kesistauce  to  officers.  8.  Ob- 
structing legal  process.  9.  Barratry.  10. 
Maintenance.  11.  Champerty.  12.  Contempt 
of  court.  13,  Oppression,  li.  Extortion.  15. 
Suppression  of  evidence.  16.  Compounding 
felony.     17.  Misprision  of  felony. 

Offences  against  the  public  peace.  1.  Chal- 
lenging or  accepting  a  challenge  to  a  duel. 
2.  Unlawful  assembly.  3.  Rout.  4.  Riot. 
5.  Breach  of  the  peace.     6.  Libel. 

Offences  against  chastity.  1.  Sodomy.  2. 
Bestiality.  3.  Adultery.  4.  Incest.  5. 
Bigamy.  6.  Seduction.  7.  Fornication.  8. 
Lascivious  carriage.  9.  Keeping  or  frequent- 
ing house  of  ill-fame. 

Offences  against  public  policy.  1.  False 
currency.  2.  Lotteries.  3.  Gambling.  4. 
Inimoral  shows.  5.  Violations  of  the  right 
of  suffrage.  6.  Destruction  of  game,  fish, 
etc.    7.  Nuisance. 

Offences  against  the  currency,  and  public 
and  private  securities:  1.  Forgery.  2.  Coun- 
terfeiting.   3.  Passing  counterfeit  money. 


Offences  against  religion,  decency,  and 
morality.  1.  Blasphemy.  2.  Profanity.  3. 
Sabbath-breaking.  4.  Obscenity.  5.  Cruelty 
to  animals.  6.  lirunkenness.  7.  Promoting 
intemperance.  See  2  Sharswood,  Blackstone, 
Comm.  42,  etc.;  2  Gomp.  Stat.  305,  etc. 

Offences  against  the  public,  individuals,  or 
their  property.     1.  Conspiracy. 

CRIME  AGAINST  NATURE.  So- 
domy. 

CRIMEN  FALSI.  In  CivU  Law.  A 
fraudulent  alteration,  or  forgery,  to  conceal 
or  alter  the  truth,  to  the  prejudice  of  another. 
This  crime  may  be  committed  in  three  ways, 
namely:  by  forgery;  by  false  declarations  or 
false  oath, — perjury;  l)y  acts,  as  by^dealing 
with  false  weights  and  measures,  by  altering 
the  current  com,  by  making  false  kevs,  and 
the  like.  See  Dig.  48. 10. 22 ;  34.  8. 2  J  Code, 
9.  22;  2.  5.  9.  II.  16.  17.  23.  24;  Merlin, 
Expert.;  1  Bro.  Civ.  Law,  426 ;  1  Phillipps, 
Ev.  26 ;  2  Starkie,  Ev.  715. 

At  Cpmrnon  Itavr.  Any  crime  which 
may  injuriously  affect  the  administration  of 
justice,  by  the  introduction  of  falsehood  and 
fraud.     1  Greenleaf,  Ev.  ^  373. 

The  meaning  of  this  term  at  common  law 
is  not  well  defined.  It  has  been  held  to  in- 
clude forgery,  5  Mod.  74;  perjury,  suborna- 
tion of  perjury,  Coke,  Litt.  6  6;  Comyns,  Dig. 
Testmoigne  (A  5);  suppression  of  testimony 
by  bribery  or  conspiracy  to  procure  the  ab- 
sence of  a  witness,  Ry.  &  M.  434 ;  conspi- 
racy to  accuse  of  crime,  2  Hale,  PI.  Cr.  277 ; 
2  Leach,  Cr.  Cas.  496;  3  Stark.  21;  2  Dods. 
Adm.  191 ;  barratry.  2  Salk.  690.  The  effect 
of  a  conviction  for  a  crime  of  this  class  is 
infamy,  and  i  ncompetency  to  testify.  Statutes 
sometimes  provide  what  shall  be  such  crimes. 

CRIMEN        L-SiSJE-MAJESTATIS 

(Lat.).  Injuring  or  violating  the  majesty  of 
the  king's  person ;  any  crime  affecting  the 
king's  person.     4  Blackstone,  Comm.  75. 

CRIMINAL  CONVERSATION.    See 

Ceim.  Con. 

CRIMINAL  INFORMATION.  A  cri- 
minal suit  brought,  without  the  interposition 
of  a  grand  jury,  by  the  proper  officer  of  the 
king  or  state.  Cole,  Grim.  Inf. ;  4  Black- 
stone, Comm.  398. 

CRIMINAL  LAW.  That  branch  of 
jurisprudence  which  treats  of  crimes  and 
offences. 

2.  From  the  very  nature  of  the  social  com- 
pact on  which  all  municipal  law  is  founded, 
and  in  consequence  of  which  every  man, 
when  he  enters  into  society,  gives  up  a  part 
of  his  natural  liberty,  result  those  laws 
which,  in  certain  cases,  authorize  the  inflic- 
tion of  penalties,  the  privation  of  liberty,  and 
even  the  destruction  of  life,  with  a  view  to 
the  future  prevention  of  crime  and  to  in- 
suring the  safety  and  well-being  of  the  public. 
8alus  populi  stiprema  lex. 

3.  The  extreme  importance  of  a  know- 
ledge of  the  criminal  law  is  evident.  For  a 
mistake  in  point  of  Jaw,  which  every  person 
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of  discvetion  not  only  may  know  but  is  bound 
and  presumed  to  know,  is  in  criminal  cases 
no  defence.  Ignorantia  eorum  qvce  quia  scire 
teivetur  non  exctcsat.  This  law  is  adminis- 
tered upon  the  principle  that  every  one  must 
be  taken  conclusively  to  know  it,  without 
proof  that  he  does  know  it.  Per  Tindal,  C. 
J.,  in  10  Clark  &  F.  210.  This  doctrine  has 
been  carried  so  far  as  to  include  the  case 
of  a  foreigner  charged  with  a  crime  which 
was  no  offence  in  his  own  country.  1  Ell. 
&  B.  1;  Dearsl.  51;  7  Carr.  &  P.  450; 
Russ.  &  R.  Cr.  Cas.  4.  And,  further,  the 
criminal  law,  whether  common  or  statute,  is 
imperative  with  reference  to  the  conduct  of 
individuals:  so  that,  if  a  statute  forbids  or 
commands  a  thing  to  be  done,  all  acts  or 
omissions  contrary  to  the  prohibition  or  com- 
mand of  the  statute  are  offences  at  common 
law,  and  ordinarily  indictable  as  such.  Broom, 
Comm.  805  ;  Hawkins,  PI.  Cr.  bk.  2,  c.  25,  g 
4;  8  Q.  B.  883.  See  15  Mees.  &  W.  Exch. 
404. 

4.  In  seeking  for  the  sources  of  our  law 
upon  this  subject,  when  a  statute  punishes  a 
crime  by  its  legal  designation,  without  enu- 
merating the  acts  which  constitute  it,  then  it 
is  necessary  to  resort  to  the  common  law  for 
a  definition  of  the  crime  with  its  distinctions 
and  qualifications.  So  if  an  act  is  made 
criminal,  but  no  mode  of  prosecution  is  di- 
rected or  no  punishment  provided,  the  com- 
mon law  furnishes  its  aid,  prescribing  the 
mode  of  prosecution  by  indictment,  and  as 
a  mode  of  punishment,  fine,  and  imprison- 
ment. This  is  commonly  designated  the 
common  law  of  England ;  but  it  might  now 
be  properly  called  the  common  law  of  this 
country.  It  was  adopted  by  general  consent 
when  our  ancestors  first  settled  here.  So 
far,  therefore,  as  the  rules  and  principles  of 
the  common  law  are  applicable  to  the  admi- 
nistration of  criminal  law  and  have  not  been 
altered  and  modified  by  legislative  enact- 
ments or  judicial  decisions,  they  have  the 
same  force  and  effect  as  laws  formally  en- 
acted. 5  Gush.  Mass.  303,  304;  4  Mete. 
Mass.  358 ;  13  id.  09,  70.  "  The  common  law 
of  crimes,"  says  a  very  recent  writer,  "  is  at 
present  thatyus  vagum  et  incognitum  against 
which  jurists  and  vindicators  of  freedom 
have  strenuously  protested.  It  is  to  be  ob- 
served that  the  definitions  of  crimes,  the 
nature  of  punishments,  and  the  forms  of 
criminal  procedure  originated,  for  the  most 
part,  in  the  principles  of  the  most  ancient 
common  law,  but  that  most  of  the  unwritten 
rules  touching  crimes  have  been  modified  by 
statutes  which  assume  the  common-law  terms 
and  definitions  as  if  their  import  were  fami- 
liar to  the  community.  The  common  law  of 
crimes  has,  partly  from  humane  and  partly 
from  corrupt  motives,  been  pre-eminently  the 
sport  of  judicial  constructions.  In  theory, 
indeed,  it  was  made  for  the  state  of  things 
that  prevailed  in  this  island  and  the  kind  of 
people  that  inhabited  it  in  the  reign  of  Rich- 
ard I. ;  in  reality,  it  is  the  patchwork  of 
every  judge  in  every  reign,  from  Coeur  de 


Lion  to  Victoria."  Ruins  of  Time  Exempli- 
fied in  Ilale's  Pleas  of  the  Crown,  by  Amos, 
Pref.  X. 

5.  Some  of  the  leading  principles  of  the 
English  and  American  system  of  criminal 
law  are — First.  Every  man  is  presumed  to 
be  innocent  till  the  contrary  is  shown;  and 
if  there  is  any  reasonable  doubt  of  his  guilt, 
he  is  entitled  to  the  benefit  of  the  doubt. 
Second.  In  general,  no  person  can  be 
brought  to  trial  until  a  grand  jury  on  examina- 
tion of  the  charge  has  found  reason  to  hold 
him  for  trial.  Third.  The  prisuner  is  en- 
titled to  trial  by  a  jury  of  his  peers,  who  are 
chosen  from  the  body  of  the  people  with  a 
view  to  impartiality,  and  whose  decision  on 
questions  of  fact  is  final.  Fovrih.  The  ques- 
tion of  his  guilt  is  to  be  delei mined  without 
reference  to  his  general  character.  By  the 
systems  of  continental  Europe,  on  the  con- 
trary, the  tribunal  not  only  examines  the 
evidence  relating  to  the  offence,  but  looks  at 
the  probabilities  arising  from  the  prisoner's 
previous  history  and  habits  of  lite.  Fifth. 
The  prisoner  cannot  be  required  to  criminate 
himself,  nor  permitted  to  exculpate  himself, 
by  giving  his  own  testimony  on  his  trial.  The 
justice  and  expediency  of  this  latter  restric- 
tion arc  now  much  questioned.  Sixth.  He 
cannot  be  twice  put  in  jeopardy  for  the  same 
offence.  Seventh.  He  cannot  be  punished  for 
an  act  which  was  not  an  offence  by  the  law 
existing  at  the  time  of  its  commission ;  nor 
can  a  severer  punishment  be  inflicted  than 
was  declared  by  law  at  that  time. 

CRIMINAL  LETTERS.  In  Scotch 
Lavr.  A  summons  issued  by  the  lord  advo- 
cate or  his  deputies  as  the  means  of  com- 
mencing a  criminal  process.  It  differs- from 
an  indictment,  and  is  like  a  criminal  inform- 
ation at  common  law. 

CRIMINALITER.  Criminally;  on  cri- 
minal process. 

CRIMINATE.  To  exhibit  evidence  of 
the  commission  of  a  criminal  offence. 

2.  It  is  a  rule  that  a  witness  cannot  be 
compelled  to  answer  any  question  which  has 
a  tendency  to  expose  him  to  a  penalty,  or  to 
any  kind  of  punishment,  or  to  a  criminal 
charge.  3  Bouvier,  Inst.  nn.  3209-3212  ;  4  St. 
Tr.  6 ;  6  id.  649;  10  How.  St.  Tr.  1090:  10  id. 
1149 ;  24  id.  720 ;  2  Dougl.  593 ;  2  Ld.  Raym. 
1088;  16  Ves.  Ch.  242  ;  2  Swanst.  Ch.  216  ;  1 
Carr.  &  P.  11  ;  5  id.  213,  521 ;  1  Den.  Cr.  Cas. 
236;  lCranch,144;  2Yerg.Tenn.110:  5Day, 
Conn.  260 ;  2  Nott  &  M'C.  So.  C.  13  ;  6  Cow. 
N.  Y.  254  ;  8  Wend.  N.  Y.  598  ;  1  Johns.  N. 
Y.  498 ;  ■12  Serg.  &  R.  Penn.  284.  See  4  N. 
H.  562 ;  18  Me.  272 ;  13  Ark.  307. 

3.  An  accomplice  admitted  to  give  evi- 
dence against  his  associates  in  guilt  is  bound 
to  make  a  full  and  fair  confession  of  the  whole 
truth  respecting  the  subject-matter  of  the  pro- 
secution, 10  Pick.  Mass.  477  ;  2  Starkie,  Ev. 
12,  note  ;  but  he  is  not  bound  to  answer  with 
respect  to  his  share  in  other  offences,  in  which 
he  was  not  concerned  with  the  prisoner.  9 
Cow.  N.  Y.  721,  note  (a) ;  2  Carr.  &  P.  411. 
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CRITICISM.  The  art  of  judging  skil- 
fully of  the  merits  or  beauties,  defects  or 
faults,  of  a  literary  or  scientific  performance, 
or  of  a  production  of  art.  When  the  criti- 
cism is  reduced  to  writing,  the  writing  itself 
is  called  a  criticism. 

Liberty  of  criticism  must  be  allowed,  or 
there  would  be  neither  purity  of  taste  nor  of 
morals.  Fair  discussion  is  essentially  neces- 
sary to  the  truth  of  history  and  the  advance- 
ment of  science.  That  publication,  therefore, 
is  not  a  libel  which  has  for  its  object  not  to 
injure  the  reputation  of  an  individual,  but  to 
correct  misrepresentations  of  facts,  to  refute 
sophistical  reasoning,  to  expose  a  vicious  taste 
for  literature,  or  to  censure  what  is  hostile 
to  morality.  1  Campb.  351.  As  every  man 
who  publishes  a  booli  commits  himself  to  the 
judgment  of  the  public,  any  one  may  com- 
ment on  his  performance.  If  the  commen- 
tator does  not  step  aside  from  tho  worli,  or 
introduce  fiction  for  the  purpose  of  condemnar 
tion,  ho  exercises  a  fair  and  legitimate  right. 
And  the  critic  does  a  good  service  to  the 
public  who  writes  down  any  vapid  or  useless 
publication,  such  as  ought  never  to  have  ap- 
peared ;  and,  although  the  author  may  suffer 
a  loss  from  it,  the  law  does  not  consider  such 
loss  an  injury  ;  because  it  is  a  loss  which  Ihe 
party  ought  to  sustain.  It  is  the  loss  of  fame 
and  profit  to  which  ho  was  never  entitled. 

1  Campb.  358,  n.  See  1  Esp.  28 ;  2  Stark. 
73;  4  Bingh.  n.  s.  92 ;  3  Scott,  340;  1  Mood. 
&  M.  44,  187  ;  Cooke,  Def.  52. 

CROFT.  A  little  close  adjoining  a  dwell- 
ing-house, and  enclosed  for  pasture  and  tillage 
or  any  particular  use.  Jacob,  Law  Diet.  A 
small  space  fenced  off  in  which  to  keep  farm- 
cattle.  Spelman,  Gloss.  The  word  is  now 
entirely  obsolete. 

CROP.  See  Emblements;  Awat-Going 
Crop. 

CROPPER.  One  who,  having  no  interest 
in  tho  land,  works  it  in  consideration  of  re- 
ceiving a  portion  of  the  crop  for  his  labor. 

2  Rawle,  Penn.  12. 

CROSS.  A  mark  made  by  persons  who 
are  unable  to  write,  instead  of  their  names. 

When  properly  attested,  and  proved  to  have 
been  made  by  the  party  whose  name  is  written 
with  the  mark,  it  is  generally  admitted  as 
evidence. of  the  party's  signature. 

CROSS-ACTION.  An  action  by  a  de- 
fendant in  an  action,  against  tho  plaintiff  in 
the  same  action,  upon  the  same  contract,  or 
for  the  same  tort.  Thus,  if  Peter  bring  an 
action  of  trespass  against  Paul,  and  Paul 
bring  another  action  of  trespass  against  Peter, 
the  subject  of  the  dispute  being  an  assault 
and  battery,  it  is  evident  that  Paul  could  not 
set  off  the  assault  committed  upon  him  by 
Peter,  in  the  action  which  Peter  had  brought 
against  him :  therefore  a  cross-action  becomes 
necessary. 

CROSS  -  BIIiI..  In  Equity  Practice. 
One  which  is  brought  by  a  defendant  in  a  suit 
against  a  plaintiff  in  or  against  other  defend- 


ants in  the  same  suit,  or  against  both,  touching 
the  matters  in  question  in  the  original  bill. 
Story,  Eq.  Plead.  ?  389;  Mitford,  Chano. 
Plead.  Jerem.  ed.  80. 

2.  It  is  considered  as  a  defence  to  the  ori- 
ginal bill,  and  is  treated  as  a  dependency  upon 
the  original  suit.  I  Eden,  Inj.  190 ;  3  Atk. 
Ch.  312;  19  Eng.  L.  &  Pq.  325 ;  14  Ark.  340; 
14  Ga.  674 ;  14  Vt.  208  ;  24  id.  181 ;  16  Ala. 
501.  It  is  usually  brought  either  to  obtain 
a  necessary  discovery,  as,  for  example,  where 
the  plaintiff's  answer  under  oath  is  desired, 
3  Swanst.  Ch.  474;  3  Younge  &  C.  Ch.  594; 
2  Cox,  Ch.  109  ;  or  to  obtain  full  relief  for  all 
parties,  since  the  defendant  in  a  bill  could 
originally  only  pray  for  u,  dismissal  from 
court,  as  to  prevent  subsequent  suits,  1  Yes. 
Ch.  284 ;  7  id.  222 ;  2  Schoales  &  L.  Ch.  Ir. 
9,  11,  n.,  144,  n.  (z) ;  2  Stockt.  Ch.  N.  J.  107 ; 
14  111.  229  ;  20  Ga.  472 ;  Story,  Eq.  Plead.  § 
390,  n. ;  or  where  the  defendants  have  conflict- 
ing interests,  9  Cow.  N.  Y.  747 ;  1  Sandf.  Ch. 
N.  Y.  108  ;  2  Wise.  299,  but  may  not  introduce 
new  parties.  17  How.  130.  It  is  also  used 
for  the  same  purpose  as  a  plea  ptiii  darrein 
continuance  at  law.  Cooper,  Eq.  Plead.  8G ; 
2  Ball  &  B.  Ch.  Ir.  140  ;  2  Atk.  Ch.  177,  553; 
1  Stor.  C.  C.  218. 

3.  It  should  state  the  original  bill,  and  the 
proceedings  thereon,  and  the  rights  of  the 
party  exhibiting  the  bill  which  are  necessary 
to  be  made  the  subject  of  a  cross-litigation, 
or  the  grounds  on  wliich  he  resists  the  claims 
of  the  plaintiff  in  the  original  bill,  if  that  ia 
the  object  of  the  new  bill,  Mitford,  Chanc. 
Plead.  Jerem.  id.  81 ;  and  it  should  not  intro- 
duce now  and  distinct  matters.  8  Cow.  N. 
Y.  301. 

It  should  be  brought  before  publication,  1 
Johns.  Ch.  N.  Y.  62;  13  Ga.  478,  and  not  after, 
— to  avoid  perjury.  7  Johns.  Ch.  N.  Y.  250 ; 
Nelson,  Ch.  103. 

In  England  it  need  not  be  brought  before  the 
same  court.  Mitford,  Chanc.  Plead.  Jerem. 
ed.  81  et  seq.  For  the  rule  in  the  United 
States,  see  11  Wheat.  446;  Story,  Eq.  Plead. 
i  401. 

CROSS-EXAMINATION.  In  Prac- 
tice. The  examination  of  a  witness  by  the 
party  opposed  to  the  party  who  called  him, 
and  who  examined  or  was  entitled  to  examine 
him  in  chief. 

3.  In  England  and  some  of  the  states  of 
the  United  States,  when  a  competent  witness 
is  called  and  sworn,  the  other  party  is  ordi- 
narily entitled  to  cross-examine  him  though 
he  be  not  examined  in  chief,  2  Stark.  314,  472; 

1  Esp.  357  ;  4  id.  67  ;  1  Armstr.  M.  &  0.  Ir. 
204;  17  Pick.  Mass.  490;  1  Cush.  Mass.  189; 
7  Cow.  N.  Y.  238 ;  2  Wend.  N.  Y.  166,  483  • 
23  Ga.  154 ;  32  Miss.  'lOS ;  see  3  Carr.  &  P. 
16;  7  id.  64;  1  Crompt.  M.  &  R.  Exch.  94; 

2  Mood.  &  R.  273  ;  23  Ga.  154 ;  but  it  is  held 
in  other  states  and  in  the  federal  courts  that 
the  cross-examination  is  confined  to  facts  and 
circumstances  connected  with  matters  stated 
in  the  direct  examination.  3  Wash.  C.  C.  580; 
14  Pet.  448;  16  Serg.  &  R.  Penn.  77;  6  Watts 
&  S.  Penn.  75 ;  2  Dutch.  N.  J.  463 ;  5  Cal. 
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150 ;  4  Iowa,  477 ;  4  Mich.  67.  But  see  12  La. 
A.nn.  826 ;  2  Pat.  &  H.  Va.  616. 

3.  Inquiry  may  be  made  in  regard  to  col- 
ateral  facta  in  the  discretion  of  the  judge,  7 
3arr.  &  P.  389 ;  5  Wend.  N.  Y.  305  ;  but  not 
nerely  for  the  purpose  of  contradicting  the 
witness  by  other  evidence.  1  Starkie,  Ev. 
L64 ;  7  East,  108 ;  2  Lew.  Cr.  Cas.  154,  156  ; 

1  CaiT.  &  P.  789;  2  Campb.  637;  16  Pick. 
Mass.  157  ;  8  Me.  42  ;  2  Gall.  C.  C.  51.  And 
see  3  Carr.  &  P.  75  ;  1  Exch.  91  ;  7  Clark  & 
F.  Hou.  L.  122 ;  16  Pick.  Mass.  157 ;  4  Den. 
N.  Y.  502 ;  7  Wend.  N.  Y.  57  ;  2  Ired.  No.  C. 
546 ;  14  Pet.  461. 

As  to  whether  the  witness  may  be  called 
subsequently  to  his  examination  in  chief  and 
!roas-examined,  see  1  Greenleaf,  Ev.  ^  447 ;  1 
Starkie,  Ev.  164;  16  Serg.  &B.  Penn.  77;  17 
Pick.  Mass.  498. 

A  written  paper  identified  by  the  witness 
IS  having  been  written  by  him  may  be  intro- 
iuced  in  the  course  of  a  cross-examination 
IS  a  part  of  the  evidence  of  the  party  pfo- 
luoing  it,  if  necessary  for  the  purposes  of  the 
3r03s-exami nation.  16  Jur.  103 ;  8  Carr.  & 
P.  369  ;  2  Brod.  &  B.  289. 

4.  A  cross-examination  as  to  matters  not 
idmissible  in  evidence  entitles  the  party  pro- 
iucing  the  witness  to  re-examine  him  as  to 
Shose  matters.    3  Ad.  &  E.  554 ;  17  Tex.  417; 

Leading  questions  may  be  put  in  cross- 
sxamination.  1  Starkie,  Ev.  96 ;  1  Phillipps, 
Ev.  210;  6  Watts  &  S.  Penn.  75.  For  some 
suggestions  as  to  the  propriety  of  cross-ex- 
imination  in  various  cases  and  the  most  ex- 
pedient manner  of  conducting  it,  see  2  Pothier, 
Obi.  Evans  ed.  233 ;  1  Starkie,  Ev.  160,  101 ; 
Archbold,  Crim.  Plead.  111. 

CROSS-REMAINDER.  Where  a  par- 
ticular estate  is  conveyed  to  several  persons 
in  common,  and  upon  the  termination  of  the 
interest  of  either  of  them  his  share  is  to  re- 
main over  to  the  rest,  and  the  reversioner  or 
remainder  man  is  not  to  take  till  the  termi- 
nation of  all  the  estates,  the  parties  take  as 
tenants  in  common  with  cross-remainders  be- 
tween them.  4  Cruise,  Dig.  249  ;  1  Hilliard, 
Real  Prop.  650.  It  is  not  an  essential  quality 
jf  cross-remainders  that  the  original  estates 
should  be  held  in  common.    1  Prest.  Est.  94; 

2  ^\  ash.  Real  Prop.  Index. 

CRO'WN  LAW.  Criminallaw,  the  crown 
being  the  prosecutor. 

CROWN  OFFICE.  The  criminal  side 
rf  the  court  of  king's  bench.  The  king's 
Eittorney  in  this  court  is  called  master  of  the 
urown  office.     4  Blackstone,  Coram.  308. 

CROWN  SIDE.  The  criminal  side  of 
the  court  of  king's  bench.  Distinguished 
from  the  pleas  side,  which  transacts  the  civil 
business.     4  Blackstone,  Comm.  265. 

CRUELTY.  As  between  husband  and 
mfe.  Those  acts  which  aifect  the  life,  the 
tiealth,  or  even  the  comfort,  of  the  party  ag- 
grieved, and  give  a  reasonable  apprehension 
3f  bodily  hurt,  are  called  cruelty.  What 
merely  wounds  the  feelings  is  seldom  ad- 


mitted to  be  cruelty,  uiiless  the  act  be  accom- 
panied with  bodily  injury,  either  actual  Ot 
menaced.  Mere  austerity  of  temper,  petu- 
lance of  manners,  rudeness  of  language,  a 
want  of  civil  attention  and  accommodation, 
even  occasional  sallies  of  passion,  will  not 
amount  to  legal  cruelty,  17  Conn.  189;  a  for- 
tiori, the  denial  of  little  indulgences  and  par- 
ticular accommodations,  which  the  delicacy 
of  the  world  is  apt  to  number  among  its 
necessaries,  is  not  cruelty.  The  negative 
descriptions  of  cruelty  are  perhaps  the  best, 
under  the  infinite  variety  of  cases  that  may 
occur,  by  showing  what  is  not  cruelty.  1 
Hagg.  Eccl.  35;  4  Eccl.  238,  311,  3f2;  1 
Hagg.  Cone.37,458;  2i(f.  154;  1  Phill.  Eccl. 
Ill,  132;  1  M'Cord,  Ch.  So.  G.  205:  2  J.  J. 
Marsh.  Ky.  324;  2  Chitty,  Pract.  461,  489; 
Poynton,  Marr.  &  D.  c.  15,  p.  208;  Shelford, 
Marr.  &  D.  425  ;  8  N.  H.  307;  3  Mass.  321; 
4  id.  487. 

3.  Cruelty  towards  weak  and  helpless  per- 
sons tfikes  place  where  a  party  bound  to  pro- 
vide for  and  protect  them  either  abuses  them- 
by  whipping  them  unnecessarily,  or  by  neg- 
lecting to  provide  for  them  those  necessaries 
which  their  helpless  condition  requires.  Ex- 
posing a  person  of  tender  years,  under  a 
party's  care,  to  the  inclemency  of  the  wea- 
ther, 2  Campb.  650;  keeping  such  a  child,  . 
unable  to  provide  for  himself,  without  ade- 
quate food,  1  Leach,  Cr.  Cas.  137;  Russ.  & 
R.  20;  or  an  overseer  neglecting  to  provide 
food  and  medical  care  to  a  pauper  having 
urgent  and  immediate  occasion  for  them, 
Russ.  &  R.  46,  47,  48,  are  examples  of  this 
species  of  cruelty. 

By  the  civil  code  of  Louisiana,  art.  192,  it 
is  enacted  that,  when  the  master  shall  be 
convicted  of  cruel  treatment  of  his  slave,  the 
judge  may  pronounce,  besides  the  penalty 
established  for  such  cases,  that  the  slave  shall 
be  sold  at  public  auction,  in  order  to  place 
him  out  of  the  reach  of  the  power  which  his 
master  has  abused. 

3.  Cruelty  to  animals  is  an  indictable  of- 
fence. A  defendant  was  convicted  of  a  mis- 
demeanor for  tying  the  tongue  of  a  calf  so 
near  the  root  as  to  prevent  its  sucking,  in 
order  to  sell  the  cow  at  a  greater  price,  by 
giving  to  her  udder  the  appearance  of  being 
full  of  milk  while  affording  the  calf  all  he 
needed.  6  Rog.  N.  Y.  62.  A  man  may  be 
indicted  for  cruelly  beating  his  horse.  3  Rog. 
N.  Y.  191.    See  1  Bishop,  Crim.  Law,  |  439. 

CRUISE.  A  voyage  or  expedition  in 
quest  of  vessels  or  fleets  of  the  enemy  which 
may  be  expected  to  sail  in  any  particular 
track  at  a  certain  season  of  the  year.  The 
region  in  which  these  cruises  are  performed 
is  usually  termed  the  rendezvous,  or  cruising- 
latitude. 

When  the  ships  employed  for  this  purpose^ 
wKich  are  accordingly  called  cruisers,  nave 
arrived  at  the  destined  station,  they  traverse 
the  sea  backwards  and  forwards,  under  an 
easy  sail,  and  within  a  limited  space,  con- 
jectured to  be  in  the  track  of  their  expected 
adversaries.   Weskett,  Ins. ;  Lex  Merc.  Rediv. 
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271,284;    Doagl.  509;   Park,  Ins.  58;   Mar- 
shall, Ins.  196,  199,  520;  2  Gall.  C.  C.  268. 
CRY  DE  PAYS,  CRY  DB  PAIS.     A 

hue  and  cry  raised  by  the  country.  This  was 
allowable  in  the  absence  of  the  constable 
Ivhen  a  felony  had  been  committed. 

CRYER.     See  Crieb. 

CUCKING-STOOIi.  An  engine  or  ma- 
chine for  the  punishment  of  scolds  and  un- 
quiet women. 

Galled  also  a  trebueket,  tumbrill,  and  castigatory. 
Bakers  and  brewers  were  formerly  also  liable  to  the 
same  punishment.  Being  fastened  in  the  machine, 
they  were  immersed  over  head  and  ears  in  some 
pool.  Blount;  Coke,  3d  Inst.  219;  4  Blackstoue, 
Comm.  168. 

CUI    ANTE    DIVORTrUM    (L.    Lat. 

The  full  phrase  was,  Cui  ipsa  ante  divortium 
coniradicere  non  potuit,  whom  she  before  the 
divorce  could  not  gainsay).  In  Practice.  A 
writ  which  anciently  lay  in  favor  of  a  wo- 
man who  had  been  divorced  from  her  hus- 
band to  recover  lands  and  tenements  which 
she  had  in  fee  simple,  fee  tail,  or  for  life, 
from  him  to  whom  her  husband  had  aliened 
them  during  marriage,  when  she  could  not 

fainsay  it.     Fitzherbert,  Nat.  Brev.  240;   3 
harswood,  Blackst.  Comm.  183,  n.:  Stearns, 
Real  Act.  143 ;  Booth,  Real  Act.  188. 

CTJI  IN  VITA  (L.  Lat.  The  full  phrase 
was,  Cui  in  vita  sva,  ipsa  coniradicere  non 
potuit,  whom  in  his  lifetime  she  could  not 
gainsay).  In  Practice.  A  writ  of  entry 
which  lay  for  a  widow  against  a  person  to 
Vvhom  her  husbandhad  in  his  lifetime  aliened 
her  lands.  Fitzherbert,  Nat.  Brev.  193.  The 
object  of  the  writ  was  to  avoid  a  judgment 
obtained  against  the  husband  by  confession  or 
default,  fi  is  now  of  no  use  in  England,  by 
force  of  the  provisions  of  the  statute  32  Hen. 
VIII.  c.  28,  §  6.  See  6  Coke,  8,  9 ;  Booth,  Real 
Act.  186.  As  to  its  use  in  Pennsylvania,  see 
3  Biun.  Penn.  App. :  Rep.  Comm.  on  Penn. 
Civ.  Code,  1835,  90,  91. 

CUL   DE    SAC  (Fr.  bottom  of  a 
A  street  which  is  open  at  one  end  only. 

It  seems  not  to  be  settled  whether  a  cui  de 
sac  is  to  be  considered  a  highway.  See  1 
Campb.  260;  11  East,  376,  note;  '5  Taunt. 
137 ;  5  Barnew.  &  Aid.  456 ;  Hawkins,  PL  Cr. 
b.  1,  c.  76,  s.  1;  Dig.  50.  16.  43;  43.  12.  1.  ? 
13 ;  47.  10.  15. 1  7. 

CULPA.  A  fault;  negligence.  Jones, 
Bailm.  8. 

Culpa  is  to  be  distinguished  from  dohiSf  the  latter 
being  a  trick  for  the  purpose  of  deception,  the 
former  merely  negligencei  There  are  three  degrees 
of  cnlpa :  Inia  culpa,  gross  fault  or  neglect;  levie 
culpa,  ordinary  fault  or  neglect;  levisaima  culpa, 
slight  fault  or  neglect<;  and  the  definitions  of  these 
degrees  are  precisely  the  same  as  those  in  our  law. 
Story,  Bailm.  §  18.     See  Neglect. 

CULPRIT.  A  person  who  is  guilty,  or 
supposed  to  be  guilty,  of  a  crime. 

When  a  prisoner  is  arraigned,  and  he  pleads  not 
guilty,  in  English  practice,  the  clerk,  who  arraigns 
him  on  behalf  of  the  crown,  replies  that  the  pri- 
soner is  guilty,  and  that  he  is  ready  to  prove  the 
accnsation,     Tliis  is  done  by  writing  two  mono- 


syllabic abbreviations, — cui,  prit.  4  Blackstone, 
Comm.  .139;  1  Chitty,  Crim.  Law,  416.  See  Chris- 
tian's note  to  Blackst.  Comm.  cited.  The  technical 
meaning  has  disappeared,  and  the  compound  Is 
used  in  the  popular  sense  as  above  givA. 

CULVBRTAGB.  A  base  kind  of  slavery. 
The  confiscation  or  forfeiture  which  takes 
place  when  a  lord  seizes  his  tenant's  estate. 
Blount;  DuCange. 

CUM  ONBRB  (Lat.).  With  the  burden; 
subject  to  the  incumbrance;  subject  to  the 
charge.  A  purchaser  with  knowledge  of  an 
incumbrance  takes  the  property  cum  onere. 
Coke,  Litt.231  a;  7 East,  164;  Paley,  Ag.l75. 

CUMULATIVE  EVIDENCE.  That 
which  goes  to  prove  what  has  already  been 
established  by  other  evidence. 

CUMULATIVE  LEGACY.  See  Le- 
gacy. 

CUNEATOR.  A  coiner.  DuCange. 
Cuneare,  to  coin.  Cuneus,  the  die  with 
which  to  coin.  Cuneata,  coined.  DuCange; 
Spelman,  Gloss. 

CURATE.  One  who  represents  the  in- 
cumbent of  a  church,  parson  or  vicar,  and 
takes  care  of  the  church  and  performs  divine 
services  in  his  stead.  An  officiating  tem- 
porary minister  in  the  English  church  who 
represents  the  proper  incumbent.  Burn, 
Eccl.  Law  ;  1  Blackstone,  Comm.  393. 

CURATIO  (Lat.).  In  Civil  Law.  The 
power  or  duty  of  managing  the  property  of 
him  who,  either  on  account  of  infancy  or 
some  defect  of  mind  or  body,  cannot  manage 
his  own  affairs.  The  duty  of  a  curator  or 
guardian.     Calvinus,  Lex. 

CURATOR.  One  who  has  been  legally 
appointed  to  take  care  of  the  interests  of  one 
who,  on  account  of  his  youth,  or  defect  of  his 
understanding,  or  for  some  other  cause,  is  un- 
able to  attend  to  them  himself;  a  guardian. 

There  are  curators  ad  bona  (of  property),  who 
administer  the  estate  of  a  minor,  take  care  of  hia 
person,  and  intervene  in  all  his  contracts;  curators 
nd  litem  (of  suits),  who  assist  the  minor  in  courts 
of  justice,  and  act  as  curators  ad  buna  in  cases 
where  the  interests  of  the  curator  are  opposed  to 
the  interests  of  the  minor.  La.  Civ.  Code,  art.  367 
to  366.  There  are  also  curators  of  insaiie  persons, 
id.  art.  31  ;  and  of  vacant  successions  and  absent 
heirs.     Id.  art.  1105,  1125. 

CURATOR  BONIS  (Lat.).  In  CivU 
Law.  A  guardian  to  take  care  of  the  pro- 
perty.    Calvinus,  Lex. 

In  Scotch  Law.  A  guardian  for  minors, 
lunatics,  etc.  Halkers,  Tech.  Terms  ;  Bell, 
Diet. 

CURATOR  AD  HOC.     A  guardian  for 

this  special  purpose. 

CURATOR  AD  LITEM  (Lat.).  Guar- 
dian for  the  suit.  In  English  law,  the  cor- 
responding phrase  is  guardian  ad  litem. 

CURATORSHIP.  The  office  of  a  cu- 
rator. 

Curatorship  differs  from'  tutorship  {q.  v.)  in  this, 
that  the  latter  is  instituted  for  the  protection  of 
property  in  the  first  place,  and,  secondly,  of  the 
person;  while  the  furmcr  is  intended  to  protect. 
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first,  the  person,  and,  secondly,  the  property.  1 
Le;ons  Elem.  du  Droit  Civ.  Kom.  241. 

CURATRIX.  A  woman  who  has  been 
appointedjto  the  office  6f  curator. 

CURE  OF  SOULS.  The  ordinary  duties 
of  an  officiating  clergyman. 

Curate  more  properly  denotes  the  incumbent  in 
general  who  hath  the  cure  of  ttouls  ;  but  more  fre- 
quently it  is  understood  to  signily  a  clerk  not  in- 
stituted to  the  cure  of  noula,  but  exercising  the 
spiritual  office  in  a  parish  under  tho  rector  or  vicar. 
2  Burns,  Eocl.  Law,  64;  1  H.  Blaokst.  424. 

CURFEW  (French,  covvre,  to  cover,  and 
feu,  fire).  This  is  generally  supposed  to  be 
an  institution  of  William  the  Conqueror,  who 
required,  by  ringing  of  the  bell  at  eight 
o'clock  in  the  evening,  that  all  lights  and 
fires  in  dvrellings  should  then  be  extinguished. 
But  the  custom  is  evidently  older  than  the 
Norman ;  for  we  find  an  order  of  king  Alfred 
that  the  inhabitants  of  Oxford  should  at  (he 
ringing  of  that  bell  cover  up  their  fires  and  go 
to  bed.  And  there  is  evidence  that  the  same 
practice  prevailed  at  this  period  in  France, 
Normandy,  Spain,  and  probably  in  most  of 
the  other  countries  of  Europe.  Henry,  Hist, 
of  Britain,  vol.  3,  567.  It  wag  doubtless  in- 
tended as  a  precaution  against  fires,  which 
were  very  frequent  and  destructive  when 
most  houses  were  built  of  wood. 

2.  That  it  was  not  intended  as  a  badge  of 
infamy  is  evident  from  the  fact  that  tlio  law 
was  of  equal  obligation  upon  the  nobles  of  the 
court  and  upon  the  native-born  serfs.  And  yet 
we  find  the  name  oi curfew  law  employed  as  a 
by-word  denoting  the  most  odious  tyranny. 

It  appears  to  have  met  with  so  much  oppo- 
sition that  in  1103  we  find  Henry  I.  repealing 
the  enactment  of  his  father  on  the  subject ; 
and  Blackstone  says  that,  though  it  is  men- 
tioned a  century  afterwards,  it  is  rather  spoken 
of  as  a  time  of  night  than  as  a  still  subsisting 
custom.  Shakspeare  frequently  refers  to  it  in 
the  same  sense.  This  practice  is  still  pursued, 
in  many  parts  of  England  and  of  this  country, 
as  a  very  convenient  mode  of  apprizing  people 
of  the  time  of  night. 

CURIA.  In  Roman  Law.  One  of  the 
divisions  of  the  Roman  people.  Tho  Roman 
people  were  divided  by  Romulus  into  three 
tribes  and  thirty  cur  tee :  the  members  of  each 
curia  were  united  by  the  tie  of  common  re- 
ligious rites,  and  also  by  certain  common 
political  and  civil  powers.  Dion.  Hal.  1.  2, 
p.  82;  Liv.  1.  1,  cap.  13;  Plut.  in  Romulo,  p. 
30;  Festus  Brisson,  in  verb. 

In  later  times  the  word  signified  the  senate 
or  aristocratic  body  of  the  provincial  cities  of 
the  empire.  Brisson,  ira  ucrfi.;  Ortolan,  His- 
toire,  no.  25,  408 ;  Ort.  Inst.  no.  1£5. 

The  senate-house  at  Rome;  the  senate- 
house  of  a  provincial  city.  Cod.  10.  31.  2 ; 
Spelman,  Gloss. 

In  English  Law.  The  king's  court ;  the 
palace ;  the  royal  household.  The  residence 
of  a  noble ;  a  manor  or  chief  manse ;  the 
hall  of  a  manor.     Spelman,  Gloss. 

A  court  of  justice,  whether  of  general  or 
special  jurisdiction,     Fleta,  lib.  2,  1.  72,  ^  1 ; 


Feud.  lib.  2,  tit.  1,  2,  22 ;  Spelman  ;  Cowel  j 
3  Blackstone,  Comm.  c.  iv.     See  Court. 

A  court-yard  or  enclosed  piece  of  ground  ; 
a  close.  Stat.  Edw.  Ccmf.  1,  G;  Brccton,  70, 
222  h,  335  6,  356  6,  358;  Spolm.  Sec  Cceia 
Claudenda. 

The  civil  or  secular  power,  as  distinguished 
from  the  church.     Spelman,  Gloss. 

CURIA  ADVISAK.E  VULT  (Lat.). 
The  court  wishes  to  consider  llic  matter. 

In  Practice.  The  entry  formerly  made 
upon  the  record  to  vindicate  the  continuance 
of  a  cause  until  a  final  judgment  should  Le 
rendered. 

It  is  commonly  abbreviated  thus:  cur.  adv. 
vult.  Thus,  frcm  amongst  niacy  ei:am])lcE,  in 
Clement  v.  Chivis,  2  Barnew.  &  C.  172,  alter 
tho  report  of  the  argument  we  find  "cur. 
adv.  vult.,"  then,  "on  a  subsequent  day  judg- 
ment was  delivered,"  etc. 

CURIA  CLAUDENDA  (Lat.).  In 
Practice.  A  wi-it  which  anciently  lay  to 
compel  a  party  to  enclose  his  land.  Fitz- 
herbert,  Nat.  Brev.  297. 

CURIA  REGIS  (Lat.).  The  king's 
court.  A  term  applied  to  the  aula  regis,  the 
bancus  or  communis  bancus,  and  the  Her  or 
eyre,  as  being  courts  of  the  king,  but  espe- 
cially to  the  aula  regis,  which  title  see. 

CURIALTY.  In  Scotch  Law.  Curtesy. 

CURSITOR.  A  junior  clerk  in  the  court 
of  chancery,  whose  business  it  formerly  was 
to  write  out  from  the  register  those  forms  of 
writs  which  issued  of  course. 

Such  writs  were  called  writs  dc  cureu  (of  couree), 
whence  the  name,  which  had  been  acquired  as  tarly 
as  the  reign  of  Edward  III.  The  body  of  cursitors 
c(.nstituted  a  corporation,  each  clerk  having  a  cer- 
tain number  of  counties  assigned  to  him.  Cuke, 
2d  loEt.  670  ;  1  Spence,  Bq.  Jur.  238. 

CURSITOR  BARON.  An  officer  of  the 
court  of  exchequer,  who  is  appointed  by 
patent  under  the  great  seal  to  be  one  of  the 
barons  of  tho  exchequer.  The  office  is 
abolished  by  stat.  19  &  20  Vict.  c.  86.  Whar- 
ton, Diet.  2d  Lond.  ed. 

CURTESY.  The  estate  to  which  by 
ccmmon  law  a  man  is  entitled,  on  the  death 
of  his  wife,  in  the  lands  or  tenements  of 
which  she  was  seised  in  possession  in  fee 
simple  or  in  tail  during  their  coverture,  pro- 
vided they  have  had  lawlul  issue  born  alive 
which  might  have  been  capable  of  inheriting 
the  estate. 

It  is  a  freehold  estate  for  the  term  of  his 
natural  life.  1  Washburn,  Real  Prop.  127. 
In  the  common  law  the  word  is  used  in  the 
phrases  tenant  by  curtesy,  or  estate  by  curtesy, 
but  seldom  alone ;  while  in  Scotland  of  itself 
it  denotes  the  estate.   See  Estate  by  Curtesy. 

Some  considerable  question  has  been  made 
as  to  the  derivation  both  of  the  custom  and 
its  name.  It  seems  pretty  clear,  however, 
that  the  term  is  derived  frcm  curtis,  a 
court,  and  that  the  custom,  in  England  at 
least,  is  of  English  origin,  though  a  similar 
custom  existed  in  Normandy  and  still  exists 
in  Scotland.     1  Washburn,  Real  Prop.  128, 
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n.;  Wright,  Ten.  192;  Coke,  Litt.  30  a;  2 
Blaokstoae,  Comm.  126  ;  Erskine,  Inst.  380  ; 
Grand  Cout.  de  Normandie,  o.  119. 

CURTILAGIi.  The  enclosed  space  imme- 
diately surrounding  a  dwelling-nouse,  con- 
tained within  the  same  enclosure. 

It  is  defined  by  Blount  as  a  yard,  backside,  or 
piece  of  ground  r.ear  a  dwelling-house,  in  which 
they  sow  beans,  etc.,  yet  distinct  from  the  garden. 
Blount ;  Spelman.  By  others  it  is  said  to  be  a  waste 
piece  of  ground  so  situated.     Cowel. 

It  has  recently  been  defined  as  "  a  fence  or  en- 
closure of  a  small  piece  of  land  around  a  dwelling- 
house,  usually  including  the  buildings  occupied  in 
connection  with  the  dwelling-house,  the  enclosure 
consisting  either  of  a  separate  fence  or  partly  of  a 
fence  and  partly  of  the  o.xterior  of  buildings  so 
within  this  enclosure."     10  Cash.  Mass.  480. 

The  term  is  used  in  determining  whether  the 
offence  of  breaking  into  a  barn  or  warehouse  is 
burglary.  See  4  Blackstone,  Comm.  224;  1  Hale, 
PI.  Cr.  558;  2  Russell,  Crimes,  13;  lid.  190;  Kuss. 
&  R.  289;  1  Carr.  &,  K.  84;  10  Cush.  Mass.  480. 

In  Micliigan  the  meaning  of  curtilage  has  been 
extended  to  include  more  than  an  enclosure  near 
the  house.     2  Mich.  260. 

CURTILLTTM.  The  area  or  space  within 
the  enclosure  of  a  dwelling-house.  Spelman, 
Gloss. 

CURTIS.  The  area  about  a  building ;  a 
garden  ;  a  hut  or  farmer's  house  ;  a  farmer's 
house  with  tjie  land  enrolled  witii  it. 

A  village  or  a  walled  town  containing  a 
email  number  of  houses. 

The  residence  of  a  nobleman ;  a  hall  or 
palace. 

A  court;  a  tribunal  of  justice.  1  Wash- 
burn, Ileal  Prop.  120;  Spelman,  Gloss.;  3 
Blackstone,  Comm.  320. 

The  similarity  of  the  derivative  meaning  of  this 
word  and  of  aula  is  quite  noticeable,  both  coming 
to  denitte  the  court  itself  from  denoting  the  place 
where  the  court  was  held. 

CirSTODBS.  Keepers;  guardians;  con- 
servators. 

Cn.itode-1  pads  (guardians  of  the  peace).  1 
Blacksto.ie,  Comm.  349. 

Cu^iodes  libertatU  Anglice  auctoritate  par- 
liame.nti  (guiirdians  of  the  liberty  of  England 
by  authority  of  parliament).  The  style  in 
which  writs  and  all  judicial  process  ran 
during  the  grand  rebellion,  from  the  death 
of  Charles  I.  till  Cromwell  was  declared  Pro- 
tector.    Jajob,  Law  Diet. 

CUSTODY.  The  detainer  of  a  person  by 
virtue  of  a  lawiul  authority.  3  Chitty,  Pract. 
355. 

The  care  and  possession  of  a  thing. 

CUSTOM.  Such  a  usage  as  by  common 
consent  and  uniform  practice  has  become  the 
law  of  the  place,  or  of  the  subject-matter,  to 
which  it  relates. 

It  differs  from  prescription,  which  is  personal  and 
is  annexed  tf)  the  person  of  the  own':r  of  a  particular 
estate;  while  the  other  is  local,  and  relates  to  a  par- 
ticular district.  An  instance  of  the  latter  occurs 
where  the  question  is  upon  the  manner  of  conduct- 
ing a  particular  branch  of  trade  at  a  certain  place; 
of  the  former,  whore  a  certain  persr>n  and  his  an- 
cestors, or  those  whose  estates  he  has,  have  been 
entitled  to  a  certain  advantage  or  privilege,  as  to 
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have  common  of  pasture  in  a  certain  close,  or  the 
like.     2  Blackstone,  Comm.  263. 

Oeneral  customs  are  such  as  constitute  a 
part  of  the  common  law  and  extend  to  the 
whole  country. 

Particular  customs  are  those  which  are  con- 
fined to  a  particular  district. 

3.  In  general,  when  a  contract  is  made  in 
relation  to  another,  about  which  there  is  an 
established  custom,  such  custom  is  to  be  un- 
derstood as  forming  part  of  the  contract,  and 
may  always  be  referred  to  for  the  purpose  of 
showing  the  intention  of  the  parties  in  all 
those  particulars  which  are  not  expressed  in 
the  contract.  1  Hall,  N.  Y.  602 ;  2  Pet.  138 ; 
5  Binn.  Penn.  285  ;  9  Wend.  N.  Y.  349 ;  1 
Mees.  &  W.  Exch.  476.  But  if  the  meaning 
of  the  contract  is  certain  and  beyond  doubt, 
no  evidence  of  usage  will  be  admitted  to 
vary  or  contradict  it.  13  Pick.  Mass.  176  ;  1 
Crompt.  &  M.  Exch.  808.  As  to  the  effect  of 
usage  with  respect  to  agricultural  leases,  see 
Taylor,  Landl.  &  T.  §  541. 

3.  In  order  to  establish  a  custom,  it  will 
be  necessary  to  show  its  existence  for  so  long 
a  time  that  "  the  memory  of  man  runneth  not 
to  the  contrary,"  and  that  the  usage  has  con- 
tinued without  any  interruption  of  the  right; 
for,  if  it  has  ceased  for  a  time  for  such  a  cause, 
the  revival  gives  it  a  new  beginning,  which 
will  be  what  the  law  calls  within  memory. 
It  will  be  no  objection,  however,  that  the  ex- 
ercise of  the  right  has  been  merely  suspended. 
1  Blackstone,  Comm.  76  ;  2  id.  31 ;  14  Mass. 
488 ;  3  Q.  B.  581 ;  6  id.  383. 

4.  It  must  also  have  been  peaceably  J,c- 
quiesced  in  and  not  subject  to  dispute ;  for, 
as  customs  owe  their  origin  to  common  con- 
sent, their  being  immemorially  disputed,  either 
at  law  or  otherwise,  shows  that  such  consent 
was  wanting.  2  Wend.  N.  Y.  501 ;  3  Watts, 
Penn.  178.  In  addition  to  this,  customs  must 
be  reasonable  and  certain.  A  custom,  for  in- 
stance, that  land  shall  descend  to  the  most 
worthy  of  the  owner's  blood  is  void ;  for  how 
shall  this  be  determined?  But  a  custom  that 
it  shall  descend  to  the  next  male  of  the  blood, 
exclusive  of  females,  is  certain,  and  therefore 
good.     2  Blackstone,  Comm.  78. 

5.  Evidence  of  usage  is  never  admissible  to 
oppose  or  alter  a  general  principle  or  rule  of 
land,  so  as,  upon  a  given  state  of  facts,  to  make 
the  legal  rights  and  liabilities  of  the  parties 
other  than  they  are  by  law.  2  Term,  327  ;  19 
Wend.  N.Y.  252;  6  Mete.  Mass.  393  ;  6  Pick. 
Mass.  131 ;  6  Binn.  Penn.  416.  With  respect 
to  a  usage  of  trade,  however,  it  is  snlficient 
if  it  appears  to  be  known,  certain,  uniform, 
reasonable,  and  not  contrary  to  law.  3  AVash. 
C.  C.  150 ;  7  Pet.  1 ;  5  Binn.  Penn.  287 ;  8 
Pick.  Mass.  360  ;  4  Barnew.  &  Aid.  210.  But 
if  not  directly  known  to  the  parties  to  the 
transaction,  it  will  still  be  binding  upon  them 
if  it  appear  to  be  so  general  and  well  esta- 
blished that  knowledge  of  it  may  be  pre- 
sumed.    1  Caines,  N.  Y.  43 ;  4  Stark.  452. 

See  further,  on  this  subject.  Bacon,  Abr. ;  1 
Lilly,  Reg.  516;  Comyns,' Dig. ;  Nelson,  Abr.; 
Ayhffe,  Pand.  15,  16;  Ayliffe,  Parerg.  194; 
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Doctrina  Plac.  201 ;  2  Pet.  148 ;  6  id.  715  ;  3 
Wash.  C.  C.  150 ;  1  Gilp.  Dlst.  Ct.  486 ;  1  Pet. 
CO.  220;  lEdw.Ch.N.Y.146;  1  Gall.  C.  C. 
443 ;  1  Hill,  N.  Y.  270 ;  1  Caines,  N.  Y.  45 ;  15 
Mass.  433  ;  Wright,  Ohio,  573  ;  5  Ohio,  436  ; 

1  Nott  &  M'C.  So.  C.  176  ;  5  Binn.  Penn.  287 ; 
3  Conn.  9  ;  15  Ala.  123  ;  2  N.  H.  93  ;  1  Harr. 
&  G.  Md.  239 ;  1  Mart.  La.  n.  s.  192 ;  4  La. 
160  ;  7  id.  215,  529. 

CUSTOM  OP  MERCHANTS.  A  sys- 
tem of  customs  acknowledged  and  taken  notice 
of  by  all  nations,  and  which  are,  therefore,  a 
part  of  the  general  law  of  the  land.  See  Law 
Merchant  ;  1  Chitty,  Blackst.  Comm.  76,  n.  9. 

CUSTOM-HOUSE.  A  place  appointed 
by  law,  in  ports  of  entry,  where  importers  of 
goods,  wares,  and  merchandise  are  bound  to 
enter  the  same,  in  order  to  pay  or  secure  the 
duties  or  customs  due  to  the  government. 

CUSTOMARY  COURT  BARON.     A 

cpurt  baron  at  which  copyholders  might 
transfer  their  estates,  and  where  other  mat- 
ters relating  to  their  tenures  were  transacted. 
3  Blaokstone,  Comm.  33. 

This  court  was  held  on  the  manor,  the  lord 
orJiis  steward  sitting  as  judge.  1  Crabb,  Real 
Prop.  §  633.  It  might  be  held  anywhere  in 
the  manor,  at  the  pleasure  of  the  j  udge,  unless 
there  was  a  custom  to  the  contrary.  It  might 
exist  at  the  same  time  with  a,  court  baron 
proper,  or  even  where  there  were  no  free- 
holders in  the  manor. 

CUSTOMARY  ESTATES.  Estates 
which  owe  their  origin  and  existence  to  the 
custom  of  the  manor  in  which  they  are  held. 

2  Blackstone,  Comm.  149. 
CUSTOMARY  FREEHOIiD.    A  class 

of  freeholds  held  according  to  the  custom  of 
the  manor,  derived  from  the  ancient  tenure  in 
villein  socage.  Holders  of  such  an  estate  have 
a  freehold  interest  though  it  is  not  held  by  a 
freehold  tenure.     2  Blackstone,  Comm.  149. 

CUSTOMARY  SERVICE.  A  service 
due  by  ancieat  custom  or  prescription  only. 
Siich  is,  for  example,  the  service  of  doing  suit 
at  another's  mill,  where  the  persons  resident 
in  a  particular  place,  by  usage,  time  out  of 
mind  have  been  accustomed  to  grind  corn  at 
a  particular  mill.    3  Blackstone,  Comm.  234. 

CUSTOMARY  TENANTS.  Tenants 
who  hold  by  the  custom  of  the  manor.  2 
Blaokstone,  Comm.  149. 

CUSTOMS.  This  term  is  usually  applied 
to  those  taxes  which  are  payable  upon  goods 
and  merchandise  imported  or  exported.  Story, 
Const.  ?  949  ;  Bacon,  Abr.  Smuggling. 

The  duties,  toll,  tribute,  or  tariff  payable 
upon  merchandise  exported  or  imported. 
These  are  called  customs  from  having  been 
paid  from  time  immemorial.  Expressed  in 
law  Latin  by  custuma,  as  distinguished  from 
consuetvdine.1,  which  are  usages  merely.  1 
Sharswood,  Blackst.  Comm.  314. 

CUSTOMS  OF  LONDON.  Particular 
regulations  in  force  within  the  city  of  London, 
iij  regard  to  trade,  apprentices,  widows  and 


orphans,  etc.,  which  are  recognized  as  form- 
ing part  of  the  English  common  law.  1 
Blaokstone,  Comm.  75. 

GUSTOS  BREVIUM  (Lat.).  Keeper  of 
writs.  .  An  officer  of  the  court  of  common 
pleas  whose  duty  it  is  to  receive  and  keep 
all,  the  writs  returnable  to  that  court  and  put 
them  upon  file,  and  also  to  receive  of  the 
prothonotaries  all  records  of  nisi  prius, 
called  posteas.  Blount.  An  officer  in  the 
king's  bench  having  similar  duties.  Cowel ; . 
Termes  de  la  Ley.  The  office  is  now  abolished. 

CUSTOS  MARIS  (Lat.).  Warden  or 
guardian  of  the  seas.  Among  the  Saxons,  an 
admiral.     Spelman,  Gloss.  Admiraliiis. 

CUSTOS  PIiACITORUM  CORON.ai 

(Lat.).     Keeper  of  the  Pleas  of  the  Crown 
(the  criminal  records).     Said  by  Blount  and  , 
Cowel  to  be  the  same  as  the  Gustos  Boiulo- 
rum. 

CUSTOS ROTULORUM  (Lat.).  Keeper 
of  the  Rolls.  The  principal  j  ustice  of  the  peace 
of  a  county,  who  is  the  keeper  of  the  records 
of  the  county.  1  Blackstone,  Comm.  349.  He 
is  always  a  justice  of  the  peace  and  quorum, 
is  the  chief  civil  officer  of  the  king  in  the 
county,  and  is  nominated  under  the  king's 
sign-manual.  He  is  rather  to  be  considered 
a  minister  or  officer  than  a  judge.  Blount ; 
Cowel;  Lambard,  Eiren.  lib.  4,  cap.  3,  p. 
373 ;  4  Blackstone,  Comm.  272 ;  3  Stephen, 
Comm.  37. 

CUSTUMA  ANTIQUA  SIVE  MAG- 
NA (Lat.  ancient  or  great  duties).  The 
duties  on  wool,  sheepskin,  or  wool-pelts  and 
leather  exported  were  so  called,  and  were 
payable  by  every  merchant  stranger  as  well 
as  native,  with  the  exception  that  merchant 
strangers  paid  one-half  as  much  again  as 
natives.     1  Sharswood,  Blackst.  Comm.  314. 

CUSTUMA  PARVA  ET  NOVA  (Lat.). 
An  impost  of  threepence  in  the  pound  ster- 
ling on  all  commodities  exported  or  imported 
by  merchant  strangers.  Called  at  first  the 
alien's  duty,  and  first  granted  by  stat.  31 
Edw.  1.  IVtaddox,  Hist.  Exch.  526,  532;  1 
Sharswood,  Blackst.  Comm.  314. 

CY  PRES  (L.  Fr.  as  near  as).  The  rule 
of  construction  applied  to  a  will  (but  not  to  a 
deed)  by  which,  where  the  testator  evinces  a 
particular  and  a  general  intention  and  the 
particular  intention  cannot  take  effect,  the 
words  shall  be  so  construed  ns  to  give  effect 
to  the  general  intention.  3  Hare,  Ch.  12;  2 
Term,  254;  2  Bligh,  49;  Sugden,  Powers,  60; 
1  Spence,  Eq.  Jur.  532. 

2.  The  principle  is  applied  to  sustain  wills 
in  which  perpetuities  are  attempted  to  be 
created,  so  that,  if  it  can  possibly  be  done,  the 
devise  is  not  regarded  as  utterly  void,  but  ia 
expounded  in  such  a  manner  as  to  carry  the 
testator's  intention  into  effect  as  far  as  the 
law  respecting  perpetuities  will  allow.  This 
is  called  a.  construction  cy  jjr-e.s.  Its  rules  are 
vague,  and  depend  chiefly  upon  judicial  dis- 
cretion applied  to  the  particular  case.    Sedg- 
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wick,  Const.  Law,  265;    Story,  Eq.  Jur.  J? 
1169  et  seq. 

3.  It  is  also  applied  to  sustain  devises  and 
bequests  for  charity  {q.  v.).  Where  there  is 
a  definite  charitable  purpose  which  cannot 
take  place,  the  courts  will  not  substitute  an- 
other, as  they  once  did;  but  if  charity  be  the 
general  substantial  intention,  though  the 
mode  provided  for  its  execution  fails,  the 
English  chancery  will  find  some  means  of 
effectuating  it,  even  by  applying  the  fund  to 
a  different  purpose  from  that  contemplated 
by  the  testator,  provided  only  it  be  charita- 
ble. Boyle,  Char.  147, 155 ;  Shelford,  Mortm. 
601;  3  Brown,  Ch.  379;  4  Ves.  Ch.  14;  7  id. 
69,  82.  Most  of  the  cases  carry  the  doctrine 
beyond  what  is  allowed  where  private  inte- 
rests are  concerned,  and  have  in  no  inconsider- 
able degree  to  draw  for  their  support  on  the 
prerogative  of  the  crown  and  the  statute  of 
charitable  uses,  43  Eliz.  c.  4.  This  doctrine 
does  n(,t  universally  obtain  in  this  country  to 
the  disinherison  of  heirs  and  next  of  kin.  See 
Charities;  Charitable  Uses;  1  Am.  Law 
Keg.  538 ;  2  How.  127 ;  17  id.  369 ;  24  id.  465 ; 
4 Wheat.  1;  8N.Y.548;  Uid-ZW;  22td.70. 


Where  the  perpetuity  is  attempted  to  bo 
created  by  deed,  all  the  limitations  based.' 
upon  it  are  void.  Cruise,  Dig.  t.  38,  c.  9,  | 
34.  See,  generally,'  1  Vern.  Ch.  250;  2  Ves. 
Ch.  3X6,  337,364,  380;  3  id.  141,  220;  4  id. 
13;  Ci.myns,  Dig.  Con&'<(on  (L  1) ;  1  Roper, 
Leg.  514;  Swinburne,  Wills,  pi.  4,  g  7,  a.  4, 
ed.  1590,  p.  31;  Dane,  Abr.  Index;  TouUier, 
Dr.  Civ.  Fr.  liv.  3,  t.  3,  n.  586,  595,  611; 
Domat,  Lois  Civ.  liv.  6,  t.  2,  g  1 ;  Shelford, 
Mortm. ;  Highmare,  Mortm. 

CYROGRAPHARIUS.  In  Old  Eng- 
lish Law.  A  cyrographer.  An  ofiicer  ol  ilie 
common  pleas  court. 

CYROGRAPHTTM.    A  cirograph,  which 

see. 

CZAR.    A  title  of  honor  which  is  assumed  ' 
by  the   emperor  of  all  the  Russias.      See 
Autocracy. 

CZARINA.  The  title  of  the  empress  of 
Russia. 

CZARCWITZ.  The  title  of  the  eldest 
son  of  the  czar  and  czarina  of  Russia. 


DACION.  In  Spanish  Law.  The  real 
lind  effective  delivery  of  an  object  in  the  exe- 
cution of  a.  contract. 

DAKOTA.     One  of  the  territories  of  the 

United  States. 

Congress,  by  an  act  approved  Ma.rch  2,  1861, 
ereeted  so  much  of  the  territory  of  the  United 
States  as  is  included  within  the  following  bounda- 
ries—  viz.;  commencing  at  a  point  in  the  main 
channel  of  Red  River  of  the  North  where  the  forty- 
ninth  parallel  of  north  latitude  crosses  the  same ; 
thence  up  the  main  channel  of  the  same  and  along 
the  boundary  of  the  state  of  Minnesota  to  Big 
Stono  lake;  thence  along  the  boundary-line  of  the 
said  state  of  I>Iinnesota  to  the  Iowa  line ;  thence 
along  the  boundary-line  of  the  state  of  Iowa  to 
the  point  of  intersection  between  the  Big  Sioux 
and  Missouri  rivers;  thence  up  the  Missouri  river 
and  along  the  boundary  of  the  territory  of  Ne- 
braska to  the  mouth  of  the  Niobrara  or  Running- 
Water  river;  thence  following  up  the  same  in  the 
main  channel  thereof  to  the  mouth  of  the  Keba 
Paha  or  Turtle  Hill  river;  thence  up  said  river  to 
the  forty-third  parallel  of  north  latitude;  thence 
due  wejt  to  the  present  boundary  of  the  territory 
of  Washington;  thence  along  the  boundary -line 
of  Washington  territory  to  the  forty-ninth  jiarallel 
of  north  latitude;  thence  e.nst  along  said  forty- 
ninth  parallel  of  north  latitude  to  the  place  of  be- 
ginning— into  a  separate  territory,  by  the  name  of 
The  Territory  of  Bakota,  with  a  temporary  terri- 
torial government,  excepting  from  the  operation 
of  the  act  any  territory  to  which  there  are  Indian 
rightri  not  extinguished  by  treaty,  with  a  proviso 
that  the  territory  may  be  divided,  or  part  thereof 
attached  to  another  territory.  TJnit-ed  vStates  Sta- 
tutes at  Large,  1861,  o.  86,  Little  &,  Brown's  ed.  239. 


The  provisions  of  the  organic  act  are  substan- 
tially the  Siime  as  those  of  the  act  erecting  the  ter- 
ritory of  New  Mexico.     See  New  Mexico. 

Since  the  date  of  the  organic  act,  the  boundaries" 
of  the  territory  of  Dakota  have  been  twice  changed : 
first,  by  the  act  erecting  the  territory  of  Idaho,  March ' , 
3,  1863,  sect.  1,  which  cut  off  from  the  territory  all 
that  part  lying  west  of  the  twenty-seventh  degree 
of  longitude  west  from  Washington ;  and  second, 
by  the  act  erecting  the  territory  of  Montana,  May 
26,  1864,  sect.  IS,  which  attached  temporiirily  to  the 
territory  of  Dakota  the  lands  lying  within  the  fol- 
lowing limits ; — commencing  at  a  point  formed  by 
the  intersection  of  the  thirty-third  degree  of  longi- 
tude west  from  Wafhington  w.th  the  forty-firtt  de- 
gree of  north  latitude;  thence  along  said  thirty- 
third  degree  of  longitude  to  the  crest  of  the  Kooky 
Mountains;  theme  northward  along  the  said  crest 
of  the  Rocky  Mountains  to  its  intersection  with  the 
forty -fourth  dtgrce  and  thirty  minutes  of  north  lati- 
tude; thence  eastward  along  said  forty-fourth  de^rea 
thirty  minutes  of  north  latitude  to  the  thiity-fnurih 
dcf-ree  of  longitude  west  from  Washinjiton ;  thence 
north  along  said  Ihirty-f  urth  degree  of  lonjituda 
to  its  intersection  with  the  lorty-fifth  degree  of  north 
latitude;  thence  east  along  said  forty-fifth  degree  ' 
of  north  latitude  to  its  intersection  with  the  twenty 
seventh  degree  of  longitude  west  from  Washington; 
thence  south  along  sjiid  twenty-seventh  degree  of 
longitude  west  from  Washington  to  the  forty-first  de- 
gree of  north  latitude ;  thence  west  along  said  forty- 
first  degree  of  latitude  to  the  place  of  beginning. 

BAM.  A  construction  of  wood,  stone,  or 
other  materials,  made  across  a  stream  of  water 
for  the  purpose  of  confining  it;  a  mole. 

2.  The  owner  of  a  stream  not  navigable 
may  erect  a  dam  across  it,  provided  he  do 
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not  thereby  materially  impair  the  rights  of 
the  proprietors  above  or  below  to  the  use  of 
the  water  in  its  accustomed  flow.  4  Mas.  C. 
C.  401;  13  Johns.  N.  Y.  212;  17  id.  306;  20 
ia.  90;  3  Gaines,  N.  Y.  307;  9  Pick.  Mass. 
628;  13  Conn.  309;  15  id.  366;  4  Dall.  Penn. 
211;  6  Penn.  St.  32;  2  Biun.  Penn.  475;  14 
Serg.  &R.  Penn.  71;  3  N.  II.  321;  3  Kent, 
Comm.  354.  He  may  even  detain  the  water 
for  the  purposes  of  a  mill,  for  a  reasonable 
time,  to  the  injury  of  an  older  mill, — the  rea- 
sonableness of  the  detention  in  each  particular 
case  being  a  question  for  the  jury.  12  Penn. 
St.  248;  17  Barb.  N.  Y.  654;  28  Vt.  459;  25 
Conn.  321;  2  Gray,  Mass.  304 ;  38  Me.  243. 
But  be  must  not  unreasonably  detain  the 
water,  6  Ind.  324;  and  the  jury  may  find  the 
constant  use  of  the  water  by  night  and  a  de- 
tention of  it  by  day  to  be  an  unreasonable 
use,  though  there  be  no  design  to  injure 
others.  10  Gush.  Mass.  367.  Nor  has  such 
owner  the  right  to  raise  his  dam  so  high  as 
to  cause  the  stream  to  flow  back  upon  the 
land  of  suprarriparian  proprietors.  IBarncw. 
£  Aid.  238;  6  East,  208;  1  Sim.  &  S.  Ch. 
203;  12  111.  281;  24  N.  H.  304;  8  Cush. 
Ma33.  595:  19  Penn.  St.  134;  20  id.  P5;  25 
m.  5 19 ;  33  Mo.  237.  And  see  Back-Water. 
These  rights  may,  of  course,  bo  modified  Ijy 
contract  or  prescription.     See  AVatercourse. 

3.  When  one  side  of  the  stream  is  owned 
by  one  person  and  the  other  by  another, 
ne'.thor,  without  the  consent  of  the  other,  can 
buiLl  a  dam  which  extends  beycnd  the  Jilum 
aqnce,  thread  of  the  river,  without  committin':; 
a  trespass.  Groko  Eliz.  239;  Holt,  499;  12 
Mass.  211;  4Mas.  G.C.397;  Angoir,  Walcrc. 
14,  104,  141.  See  Lois  des  Bat.  p.  1,  c.  3,  s. 
I,  a.  3 ;  Pothier,  TraiM  du  Conirat  de  So- 
ci£U,  second  app.  236;  Hillier,  Abr.  Index; 
7  Cow.  N.  Y.  £66;  2  Watts,  Penn.  3^;  3 
Eawlo,  Penn.  90;  5  Pick.  Mass.  175;  4  Mass. 
401 ;  17  id.  289. 

4:>  The  degree  of  care  which  a  party  who 
constructs  a  dam  across  a  stream  of  water  is 
bound  to  use  i  3  in  proportion  to  the  extent  of 
injury  which  will  bo  likely  to  result  to  third 
persons  provided  it  should  prove  insufiicient. 
It  is  not  enough  that  tho  dam  is  sufiicicnt  to 
resist  ordinary  floods;  for  if  the  stream  is 
occasionally  suijject  to  great  freshets  these 
must  likewise  be  guarded  against;  and  the 
moasure  of  care  required  in  such  cases  is  that 
which  a  discreet  person  would  use  if  tho 
whole  risk  were  his  own.  5  Vt.  371;  3  Hill, 
N.Y.  531;  3Den  N.Y.433;  Angell,  Waterc. 
336. 

5.  If  a  mill-dam  be  so  built  that  it  causes 
a  watercourse  to  overflow  the  surrounding 
country,  whore  it  becomes  stagnant  and  un- 
wholesome, so  that  the  health  of  the  neigh- 
borhood is  sensibly  impaired,  such  dam  is  a 
public  nuisance,  for  which  its  author  is  liable 
to  indictment.  4  Wise.  387.  So  it  is  an  in- 
dictable nuisance  to  erect  a  dam  so.  as  to 
overflow  a  highway,  4  Ind.  515;  6  Mete. 
Mass.  433;  or  so  as  to  obstruct  the  naviga- 
tion of  a  public  river.  1  S'ookt.  N.  J.  754; 
3  Blaokf.  Ind.  136;   2  Ind.  591;   5  id.  433;  6 


U.  165;  18  Barb.  N.Y.  277;  4  Watts,  Penn. 
437;  3  IliU,  N.  Y.  621;  9  Watts,  Penn.  119. 

DAMAGE.  The  loss  caused  by  one  per- 
son to  another,  or  to  his  property,  either  with 
the  design  of  injuring  him,  or  with  negli- 
gence and  carelessness,  or  by  inevitable  acci- 
dent. 

He  who  has  caused  the  damage  is  bound 
to  repair  it;  and  if  he  has  dene  it  mali- 
ciously he  may  be  compelled  to  pay  beyond 
the  actual  loss.  When  damage  occurs  by 
accident  without  blame  to  any  one,  the  loss 
is  borne  by  the  owner  of  the  thing  injured: 
as,  if  a  horse  lun  away  with  his  rider,  with- 
out any  fault  of  the  latter,  and  injure  tho 
property  of  another  person,  the  injury  is  the 
loss  of  the  owner  of^  the  thing.  When  the 
damage  happens  by  the  act  of  Gcd,  or  in- 
evitable accident,  as  by  tempest,  earthquake, 
or  other  natural  cause,  the  loss  must  be 
borne  by  the  owner.  See  Comyns,  Dig. ; 
Sayer,  Dam. ;  Sedgwick,  Dam. 

DAMAGE  CLEER.  The  tenth  part  in 
the  common  pleas,  and  tho  twentieth  part  in 
tho  king's  bench  and  exohoquer  courts,  of 
all  damages  beyond  a  certain  sum,  which 
was  to  bo  paid  tho  prothonotary  or  chief  officer 
of  the  court  in  which  they  were  recovered 
before  execution  could  be  taken  cut.  At  first 
it  was  a,  gratuity,  and  cf  uncertain  propor- 
tions. Abolished  by  stat.  17  Car.  II.  c.  6. 
Ccwcl ;  Termes  do  la  LC3'. 

DAMAGE  FEASANT  (French,  fai- 
sant  dommage.  doing  damage).  A  term  usu- 
ally applied  to  the  injury  which  animals  bC' 
longing  to  one  person  do  upon  the  land  cf  an' 
other,  by  feeding  there,  and  treading  down  his 
grass,  corn,  or  other  production  cf  the  earth. 
3  Blackstono,  Comm.  6 ;  Coke,  Lilt.  142,  161 ; 
Comyns,  Dig.  Pleader  (3  M  26).  By  the 
common  law,  a  distress  of  animals  or  things 
damage  feasant  is  allowed.  Gilbert,  Distress, 
21.  It  was  also  allowed  by  the  ancient  cus- 
toms of  France.  11  Toullior,  402,  203;  Mer- 
lin, Expert.  Fourriere;    1  Fournel,  Abandon. 

DAMAGED  GOODS.  Goods,  subject  to 
duties,  which  have  received  some  injury  cither 
in  the  voj'age  home,  or  while  bonded  in  ware- 
house. 

DAMAGES.  Tho  indemnity  recoverable 
by  a  person  who  has  sustained  an  injury, 
cither  in  his  person,  property,  cr  relative 
rights,  through  the  act  or  default  of  another. 

Tho  fum  claimed  as  such  indemnity  by  a 
plaintiif  in  his  declaration. 

The  injury  or  loss  for  which  ccmpensation 
is  sought. 

Comperijialory  damagen.  Those  allowed  as 
a  recompense  for  tho  injury  actually  received. 

Conneqvential  damages.  Those  which 
though  directly  are  not  immediately  conse- 
quential upon  the  act  or  default  complained  of. 

Double  0r  treble  damages.    See  those  titles. 

Exemplarii  damages.  Those  allowed  as  a 
punishment  for  torts  committed  with  fraud, 
actual  malice,  or  deliberate  violence  or  op- 
pression. 
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General,  damages.  Those  which  necessa- 
rily and  by  implication  of  law  result  from 
the  act  or  default  complained  of. 

Liquidated  damages.     See  that  title. 

Nominal  damages.     See  that  title. 

Punitive  damages.  See  Exemplary  Dam- 
ages. 

Special  damages.  Such  as  arise  directly, 
but  not  necessarily  or  by  implication  of  law, 
from  the  act  or  default  complained  of. 

These  are  either  superadded  to  geoeral  damages, 
arising  from  an  act  injurious  in  itself,  as  when 
some  particular  loss  arises  from  the  uttering  of 
slanderous  words,  actionahle  in  themselves,  or  are 
such  as  arise  from  an  act  indifferent  and  not  action- 
able in  itself,  but  injurious  only  in  its  consequences, 
as  when  the  words  become  actionable  only  by  rea- 
son of  special  damage  ensuing. 

Unliquidated  damages.  See  Liquidated 
Damages. 

Vindictive  damages.  See  Exemplary  Dam- 
ages, 

In  modern  law,  the  term  is  not  used  in  a  legal 
sense  to  include  the  costs  of  the  suit,*  though  it 
was  formerly  so  used.  Coke,  Litt.  267  a;  Dougl. 
751. 

The  various  classes  of  damages  here  given  are 
those  commonly  found  in  the  text-books  and  in  the 
decisions  of  courts  of  common  law.  Other  terms 
are  of  occasional  use  (as  reeultinffj  to  denote  con- 
sequential damages),  but  are  easily  recognizable 
as  belonging  to  some  one  of  the  above  divisions. 
The  question  whether  damages  are  to  be  limited  to 
an  allowance  compensatory  merely  in  its  nature  and 
extent,  or  whether  they  may  be  assessed  as  a  punish- 
ment upon  a  wrong-doer  in  certain  cases  for  the 
injury  inflicted  by  him  upon  the  plaintiff,  has  been 
very  fully  and  vigorously  discussed  by  the  late 
Professor  Greenleaf  and  Mr.  Sedgwick,  and  has  re- 
ceived much  attention  from  the  courts.  The  cur- 
rent of  authorities  sets  strongly  (in  numbers,  at 
least)  in  favor  of  allowing  punitive  damages.  That 
view  of  the  matter  is  certainly  open  to  the  objection 
that  it  admits  of  the  infliction  of  pecuniary  punish- 
ment to  an  almost  unlimited  extent  by  an  irre- 
sponsible jury,  a  view  which  is  theoretically  more 
obnoxious  (supposing  that  there  is  no  practical  dif- 
ference) than  that  which  considers  damages  merely 
as  a  compensation,  of  the  just  amount  of  which  the 
jury  may  well  be  held  to  be  proper  judges.  It 
would  also  seem  to  savor  somewhat  of  judicial  legis- 
lation in  a  criminal  department  to  extend  such 
damages  beyond  those  cases  where  an  injury  is 
committed  to  the  feelings  of  the  innocent  plaintiff. 
But  see  2  Greenleaf,  Ev.  §  263,  n.;  Sedgwick,  Dam. 
c.  xviii. ;  id.  2d  ed.  App.;  1  Kent,  Comm.  10th  ed. 
630  ;  3  Am.  Jur.  387;  9  Bost.  Law  Rep.  529;  10  id. 
49;  Exemplary  DAifAGiiS. 

It  is,  perhaps,  hardly  necessary  to  add  that  direct 
is  here  used  in  opposition  to  remote,  and  immediate 
tc  coneequential. 

2.  In  Pleading,  In  personal  and  mixed 
actions  (but  not  in  penal  actions,  for  obvious 
reasons),  the  declaration  must  allege,  in  con- 
clusion, that  the  injury  is  to  the  damage  of 
the  plaintiff,  and  must  specify  the  amount  of 
damages.  CoKvns,  Dig.  Pleader  (C  84) ;  10 
Coke,  116  6.       ' 

In  personal  actions  there  is  a  distinction 
between  actions  that  sound  in  damages  and 
those  that  do  not;  but  in  either  of  these  cases 
it  is  equally  the  practice  to  lay  damages. 
There  is,  however,  this  difference :  that,  in 
the  former  case,  damages  are  the  main  object 


of  the  suit,  and  are,  therefore,  always  laid 
high  enough  to  cover  the  whole  demand ;  but 
in  the  latter,  the  liquidated  debt,  or  the  chattel 
demanded,  being  the  main  object,  damages 
are  claimed  in  respect  of  the  detention  only 
of  such  debt  or  chattel,  and  are,  therefore, 
usually  laid  at  a  small  sum.  The  plaintiff 
cannot  recover  greater  damages  than  he  has 
laid  in  the  conclusion  of  his  declaration. 
Comyns,  Dig.  Pleader  (C  84);  10  Coke,  117 
a,  b;  Viner,  Abr.  Damages  (R) ;  1  Bulstr.  49* 
2  W.  Blackst.  1300:  17  Johns.  N.  Y.  Ill ;  4 
Den.  N.  Y.  311;  8  Humphr.  Tenn,  530;  1 
Iowa,  33G  ;  2  Dutch.  N.  J.  60. 

In  real  actions  no  damages  are  to  be  laid, 
because  in  these  the  demand  is  specially  for 
the  land  withheld,  and  damages  are  in  no 
degree  the  object  of  the  suit.  Stephen,  Plead. 
426 ;  1  Chitty,  Plead.  307-400, 

3.  General  damages  need  not  be  averred 
in  the  declaration ;  nor  need  any  specific  proof 
of  damages  be  given  to  enable  the  plaintiff  to 
recover.  The  le^al  presuinption  of  injury  in 
cases  where  it  arises  is  sufficient  to  maintaiii 
the  action.  Whether  special  damage  be  the 
gist  of  the  action,  or  only  collateral  to  it,  it 
must  be  particularly  stated  in  the  declaration, 
as  the  plaintiff  will  not  otherwise  be  permitted 
to  go  into  evidence  of  it  at  the  trial,  because 
the  defendant  cannot  also  be  prepared  to  an- 
swer it.  See  Sedgwick,  Dam.  575  ;  1  Chitty, 
Plead.  428 ;  4  Q.  B.  493  ;  10  id.  756  ;  11  Price, 
Exch.  19  ;  7  Can-.  &  P.  804;  2  Penn.  St.  318: 
£2  id.  471 ;  1  Cal.  51 ;  32  Me.  379  ;  23  N.  H. 
83;  21  Wend.  N.  Y.  144;  2  Du.  N.  Y.  153: 
16  Johns.  N.  Y.  122;  11  Barb.  N.  Y.  387  ;  4 
Cush.  Mass.  104,  408. 

4.  In  Practice.  To  constitute  a  right  to 
recover  damages,  the  party  claiming  damages 
must  have  sustained  a  loss  ;  the  party  against 
whom  they  are  claimed  must  be  chargeable 
with  a  wrong;  the  loss  must  be  the  natiiral 
and  proximate  consequence  of  the  wrong. 

There  is  no  right  to  damages,  properly  so 
called,  where  there  is  no  toss.  A  sum  in  which 
a  wrong-doer  is  mulcted  simply  as  punishment 
for  his  wrong,  and  irrespective  of  any  loss 
caused  thereby,  is  a  "fine,"  or  a  "penalty," 
rather  than  damages.  Damages  are  based  on 
the  idea  of  a  loss  to  be  compensated,  a  damage 
to  be  made  good.  11  Johns.  N.  Y.  130;  2  Tex. 
400 ;  11  Pick.  Mass.  527 ;  15  Ohio,  726 ;  3 
Sumn.  C.C.  192 ;  4  Mas.  C.  C.  115.  This  loss, 
however,  need  not  always  be  distinct  and  de- 
finite, capable  of  exact  description  or  of 
measurement  in  dollars  and  cents.  A  suffi- 
cient loss  to  sustain  an  action  may  appear 
from  the  mere  nature  of  the  case  itself.  The 
law  in  many  cases  presumes  a  loss  where  a 
wilful  wrong  is  proved ;  and  thus  also  damages 
are  awarded  for  injured  feelings,  bodily  pain, 
grief  of  mind,  injury  to  reputation,  and  for 
other  sufferings  which  it  would  be  impossible 
to  make  subjects  of  exact  proof  and  compu- 
tation in  respect  to  the  amount  of  loss  sus- 
tained. 2  Day,  Conn.  ^59  ;  5  id.  140 ;  3  Harr. 
&M'n.Md.510;5Ired.No.C.545;2HumphT, 
Tenn.  140;  15  Conn.  267;  19  id.  154;  SB, 
Monr,  Ky.  432.     The  rule  is  not  that  a  loss 
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must  be  proyed  by  evidence,  but  that  one 
..must  appear,  either  by  evidence  or  by  pre- 
sumption, founded  on  the  nature  of  the  case. 

'  5.  There  is  no  right  to  damages  vfhere  there 
is  no  wrong.  It  is  not  nepessary  that  there 
should  be  a  tort,  strictly  so  called, — a  wilful 
wrong,  an  act  involving  moral  guilt.  The 
.wrong  may  be  either  a  wilful,  maliQious  in- 
jury, as  in  the  case  of  assault  and  battery, 
Jibel,  and  the  like,  or  one  committed  through 
jmere  motives  of  interest,  as  in  many  cases  of 
^conversion  of  goods,  trespasses  on  land,  etc. ; 
,0r  it  may  consist  in  a  mere  neglect  to  discharge 
a,  duty  with  suitable  skill  or  fidelity,  as  where 
a  surgeon  is  held  liable  for  malpractice,  a 
^sheriff  for  the  escape  of  his  prisoner,  or  a 
c^-rrier  for  neglect  to  deliver  goods;  or  a 
pimple  breach  of  contract,  as  in  case  of  re- 
fusal to  deliver  goods  sold,  or  to  perform 
services  under  an  agreement ;  or  it  may  be 
ja,  wrong  of  another  person  for  whose  act  or 
.default  a  legal  liability  exists,  as  where  a 
,master  is  held  liable  for  an  injury  done  by 
:liis  slave  or  apprentice,  or  a  railroad-com- 
pany for  an  accident  resulting  from  the  negli- 
gence of  their  engineer.  But  there  must  be 
'something  which  the  law  recognizes  as  a 
wrong,  some  breach  of  a  legal  duty,  some 
.Violation  of  a  legal  right,  some  default  or 
neglect,  some  failure  in  responsibility,  sus- 
tained by  the  party  claiming  damages.  For 
ihe  sufferer  by  accident  or  by  the  innocent 
or  rightful  acts  of  another  cannot  claim  in- 
demnity for  his  misfortune.  It  is  called 
damnum  absque  injuria, — a  loss  without  a 
wrong ;  for  which  the  law  gives  no  remedy. 
15  Ohio,  659  ;  11  Pick.  Mass.  5S7  ;  11  Mees. 
&  W.  Exch.  755 ;  10  Meto.  Mass.  371 :  13 
Wend.  N.  Y.  261. 

.  6.  The  obligation  violated  must  also  be 
.one  owed  to  the  plaintiff.  The  neglect  of  a 
duty  which  the  plaintiff  had  no  legal  right 
io  enforce  gives  no  claim  to  damages.  Thus, 
,wherethe  postmaster  of  Rochester,  New  York, 
was  required  by  law  to  publish  lists  of  letters 
^iincalled  for  in  the  newspaper  having  the 
^largest  circulation,  and  the  proprietors  of  the 
"Rochester  Daily  Democrat"  claimed  to  have 
the  largest  circulation  and  to  be  entitled  to 
Ihe  advertising,  but  the  postmaster  refused 
io  give  it  to  them,  it  was  held  that  no  action 
(Would  lie  against  him  for  loss  of  the  profits 
of  the  advertising.  The  duty  to  publish  in 
,i(he  paper  having  the  largest  circulation  was 
not  a  duty  owed  to  the  publisher  of  that  paper. 
;It  was  imposed  upon  the  postmaster  not  for 
the  benefit  of  publishers  of  newspapers,  but 
for  the  advantage  of  persons  to  whom  letters 
were  addressed ;  and  they  alone  had  a  legal 
interest  to  enforce  it.  11  Barb.  N.  Y.  135. 
See.  also,  17  Wend.  N.  Y.  554:  11  Pick.  Mass. 
526. 

"  Whether  when  the  law  gives  judgment  on 
ft  contract  to  pay  money — e.  ff.  on  a  promis- 
Jlpry  note — this  is  to  be  regarded  as  enforcing 
performance  of  the  promise,  or  as  awarding 
damages  for  the  breach  of  it,  is  a  question  on 
;wliich  jurisconsults  have  differed.  Regarded 
fu  the  latter  point  of  view,  the  default  oi 


payment  is  the  wrong  on  which  the  award 
Qf  damages  is  predicated. 

T.  The  loss  must  be  the  natural  and  proxi- 
mate consequence  of  the  wrong.  2  Greenleaf, 
!  Ev.  5  256;  Sedgwick,  Dam.  c.  3.  Or,  as  others 
have  expressed  the  idea,  it  must  be  the  "direct 
and  necessary,"  or  "  legal  and  natural,"  con- 
sequence. It  must  not  be  "  remote"  or  "con- 
sequently." The  loss  must  be  the  natural 
consequence.  Every  man  is  expected — and 
may  justly  be — to  foresee  the  usual  and  na- 
tural consequences  of  his  acts,  and  for  these 
he  may  justly  be  held  accountable;  but  not 
for  consequences  that  could  not  have  been 
foreseen.  17  Pick.  Mass.  78;  3  Tex.  324;  13 
Ala.  N.s.  490;  28  Me.  361;  2  Wise.  427;  1 
Sneed,  Tenn.  515;  4  Blackf.  Ind.  277;  6  Q. 
B.  928.  It  must  also  be  the  proximate  cous^- 
quence.  Vague  and  indefinite  results,  remote 
and  consequential,  and  thus  uncertain,  are 
not  embraced  in  the  compensation  given  by 
damages. .  It  cannot  be  certainly  known  that 
they  are  attributable  to  the  wrong,  or  whether 
they  are  not  rather  connected  with  other 
causes.  4  Jones,  No.  C.  163;  1  Smith,  Lead. 
Cas.  302-304. 

8.  The  foregoing  are  the  general  principles 
on  which  the  right  to  recover  damages  is 
based.  Many  qualifying  rules  have  been 
established,  of  which  the  following  are  among 
the  more  important  instances.  In  an  action 
for  damages  for  an  injury  caused  by  negli- 
gence, the  plaintiff  must  himself  appear  to 
have  been  free  from  fault ;  for  if  nis  own 
negligence  in  any  degree  contributed  directly 
to  produce  the  injury,  he  can  recover  nothing. 
The  law  will  not  attempt  to  apportion  the 
loss  according  to  the  different  degrees  of 
negligence  of  the  two  parties.  1  Cjrr.  &  P. 
181 ;  11  East,  00;  7  Me.  51 ;  1  Iowa,  407;  17 
Pick.  Mass.  284 ;  2  Mete.  Mass.  615  ;  3  Barb. 
N.  Y.  49 ;  14  Ohio,  364 :  3  La.  Ann.  441 ; 
Sedgwick,  Dam.  408.  There  is  no  right  of 
action  by  an  individual  for  damages  sustained 
from  a  public  nuisance,  so  far  as  he  oiAy 
shares  the  common  injury  inflicted  on  the 
community.  5  Coke,  72.  For  any  special 
loss  incurred  by  himself  alone,  he  may  re- 
cover, 4  Maule  &  S.  101 ;  2  Bingh.  263 :  1 
Bingh.  N.  c.  ^22 ;  2  id.  281  ;  3  Hill,  N.  Y. 
612  ;  22  Vt.  114;  7  Mete.  Mass.  276  ;  1  Penn. 
St.  309 ;  17  Conn.  372 ;  but  in  so  far  as  the 
whole  neighborhood  suffer  together,  resort 
must  be  had  to  the  public  remedy.  7  Q.  B. 
339 ;  7  Mete.  Mass.  276 ;  1  Bilb,  Ky.  293. 
Judicial  officers  are  not  liable  in  damages  for 
erroneous  decisions. 

9.  Where  the  wrong  committed  by  the  de- 
fendant  amounted  to  a  felony,  the  English  rule 
was  that  the  private  remedy  by  action  was 
stayed  till  conviction  for  the  felony  was  had. 
This  was  in  order  to  stimulate  the  exertions 
of  private  persons  injured  by  the  commission 
of  crimes  to  bring  offenders  to  justice.  This 
rule  has,  however,  been  changed  in  some  of 
the  United  States.  Thus,  in  New  York  it  is 
enacted  that  when  the  violation  of  a  right  ad- 
mits of  both  a  civil  and  criminal  remedy,  one 
is  not  merged  in  the  other.     N  Y.  Code  oi 
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Proo.  ?  7.  And  see  15  Mass.  336;  2  Stor.  C. 
C.  59 ;  Ware,  Adm.  78.  When  a  servant  is 
injured  through  the  negligence  of  a  fellow- 
servant  employed  in  the  same  enterprise  or 
avocation,  the  common  employer  is  not  lia- 
ble for  damages.  The  servant,  in  engaging, 
takes  the  risk  of  injury  from  the  negli- 
gence of  his  fellow-servants.  4  Meto.  Mass. 
49;  6  La.  Ann.  495;  23  Penn.  St.  384;  5  N. 
Y.  493  ;  15  Ga.  349 ;  15  111.  550 ;  20  Ohio,  415 ; 
3  Ohio  St.  201;  5  Exch.  343.  But  this  rule 
does  not  exonerate  the  master  from  liability 
for  negligence  of  a  servant  in  a  different 
employment.  By  the  common  law,  no  action 
was  maintainable  to  recover  damages  for  the 
death  of  a  human  being.  1  Campb.  493 ;  1 
Cash.  Mass.  475.  But  in  England,  by  the 
9  &  10  Vict.  c.  93,  known  as  Lord  Campbell's 
Act,  it  has  been  provided  that  whenever  the 
death  of  a  person  shall  be  caused  by  a  wtong- 
fiil  act  which  would,  if  death  had  not  ensued, 
have  entitled  the  parW  injured  to  maintain 
an  action,  the  party  offending  shall  be  liable 
notwithstanding  the  death.  Similar  statutes 
have  been  passed  in  several  of  the  United 
States.  Laws  of  New  York,  1847,  c.  450, 
1849,  c.  256 ;  Laws  of  Mass.  1842,  c.  81 .  And 
see  3  N.  Y.  489;  15  id.  432;  18  Mo.  162;  18 
Q.  B.  93. 

10.  Excessive  or  inadequate  damages.  Even 
in  that  large  class  of  cases  in  whicli  there  is 
no  fixed  measure  of  damages,  but  they  are 
left  to  the  discretion  of  the  jury,  the  court 
has  a  certain  power  to  review  the  verdict,  and 
to  set  it  aside  if  the  damages  awarded  are 
grossly  excessive  or  unreasonably  inadequate. 
The  rule  is,  however,  that  a  verdict  will  not 
be  set  aside  for  excessive  damages  unless  the 
amount  is  so  large  as  to  satisfy  the  court  that 
the  jury  have  been  misled  by  passion,  preju- 
dice, ignorance,  or  partiality.  19  Barb.  N. 
Y.  461;  9  Gush.  Mass.  228;  16  B.  Monr.  Ky. 
577;  22  Conn.  74;  27  Miss.  68;  10  Ga.  37;  20 
id.  428;  6  Rich.  So.  C.  419;  1  Cal.  33,  363;  5 
id.  410;  11  Gratt.  Va.  697.  But  this  power 
is  very  sparingly  used;  and  cases  are  na- 
merous  in  which  the  courts  have  expressed 
themselves  dissatisfied  with  the  verdict,  but 
have  refused  to  interfere,  on  the  ground  that 
the  case  did  not  come  within  this  rule.  See 
3  Abb.  Pr.  N.  Y.  104;  5  id.  272;  22  Barb.  N. 
Y.  87 ;  20  Mo.  272;  10  Ark.  345 ;  6  Tex.  352  ; 
9  id.  20;  16  III.  405 ;  Cowp.  230;  2  Stor.'C.  C. 
661;  3  id.  1;  1  Zabr.  N.  J.  183;  5  Mas.  C.  C. 
197. 

As  a  general  rule,  in  actions  of  tort  the 
court  will  not  grant  a  new  trial  on  the  ground 
of  the  smallness  of  damages.  12  Mod.  150; 
2  Strange,  940;  24  Eng.  L.  k  Eq.  406;  23 
Conn.  74.  But  they  have  the  power  to  do  so 
in  a  proper  case;  and  in  a  few  instances  in 
which  the  jury  have  given  no  redress  at  all, 
when  some  was  clearly  due,  the  verdict  has 
been  set  aside.  1  Cal.  450;  2  E.  D.  Smith, 
N.  Y.  349;  4  Q.  B.  917.  The  circumstances 
must  show  that  the  jury  have  acted  under  an 
improper  motive. 

11.  In  the  cases  in  which  there  is  a  fixed 
legal  rule  regulating  the  measure  of  dam- 


I  ages,  it  must  be  stated  to  the  jury  by  the  pre- 
siding judge  upon  the  trial.     His  failure  to 

I  state  it  correctly  is  ground  of  exception ;  and 
if  the  jury  disregard  the  instructions  of  the 

,  court  on  the  subject,  their  verdict  may  be  set 
aside.     In  so  far,  however,  as  the  verdict  is 

,  an  honest  determination  of  questions  of  fact 
properly  within  their  province,  it  will  not,  in 
general,  be  disturbed.  Sedgwick,  Dam.  604. 
See  Nominal  Damages;    Liquidated   Dam- 

.AGEs;  Exemplary  Damages;  Measure  of 
Damages.  Consult  Greenleaf,  Evidence; 
Sedgwick,  Damages,  2d  ed. 

DAMNA  (Lat.  damnum).  Daifa ages,  both 
inclusive  and  exclusive  of  costs. 

DAMNI  INJURIA  ACTIO  (Lat.).  In 
Civil  La-w.  An  action  for  the  damage  done 
by  one  who  intentionally  injured  the  beast  of 
ianother.     Calvinus,  Lex. 

DAMNOSA  HiEHEDITAS.  A  name 
given  by  Lord  Kenyon  to  that  species  of  pro- 
perty of  a  bankrupt  which,  so  far  from  being 
valuable,  would  be  a  charge  to  the  creditors: 
for  example,  a  term  of  years  where  the  rent 
would  exceed  the  revenue. 

The  assignees  are  not  bound  to  take  such 
property ;  but  they  must  make  their  election, 
and  having  once  entered  into  posEession  they 
cannot  afterwards  abandon  the  property.  7 
East,  342  ;  3  Campb.  340. 

DAMNUM  ABSQUE  INJURIA  (Lat. 
injury  without  wrong).  A  wrong  done  to  a 
man  for  which  the  law  provides  no  remedy. 
Broom,  Max.  1. 

Injuria  is  here  to  be  taken  in  the  sense  of  legal 
injw-y  ;  and  where  no  malice  exists,  there  are  many 
cases  of  wrong  or  suffering  inflicted  upon  a  man 
for  which  the  law  gives  no  remedy.  2  Ld.  Raym. 
695;  11  Mees.  &W.  Exch.  755;  11  Picli.  Mass.  627; 
10  Meto.  Mass.  371.  Thus,  if  the  owner  of  property, 
in  the  prudent  exercise  of  his  own  right  of  domi. 
nion,  does  acts  which  cause  loss  to  another,  it  is 
danmnm  ahuqve  ivjvria.  2  Barb.  N.  Y.  168;  5  id. 
79;  10  Meto.  Mass.  371;  10  Mets.  &  W.  Exch. 109. 

So,  too,  acts  of  public  agents  within  the  scope 
of  their  authority,  if  they  cause  damage,  cause 
simply  damnum  aheqve  itijiiria.  Sedgwicli,  Dam. 
29,  111;  8  Watts  &,  S.  Penn.  85;  1  Pieli.  Mass.  418 ; 
12  id.  467;  23  id.  360;  2  Barnew.  &  Aid.  646;  3 
Scott,  366;  4  Duwl.  &  R.  196;  1  Gale  &  D.  689;  4 
Rawle,  Penn.  9 ;  8  Cow.  N.  Y.  146  ;  2  Hill,  N.  Y.  466 ; 
7  id.  357  ;  3  Barb.  N.  Y.  459  ;  14  Penn.  St.  214;  9 
Conn.  436;  Hid.  146;4N.  Y.  196;  25  Vt. 49.  See 
2  Zabr.  N.  J.  243. 

DAMNUM  FATALE.     In  Civil  Law. 

Damages  caused  by  a  fortuitous  event,  or  in- 
evitable accident ;  damages  arising  from  the 
act  of  God. 

Among  these  were  included  losses  by'ship- 
wreck,  lightning,  or  other  casualty;  also 
losses  by  pirates,  or  by  vis  major,  ty  fire, 
robbery,  and  burglaiy;  but  theft  was  not 
numbered  among  these  casualties.  In  gene- 
ral, bailees  are  not  liable  for  such  damages. 
Story,  Bailm.  471. 

DANEGELT.  A  tax  or  tribute  imposed 
upon  the  English  when  the  Danes  got  a  foot- 
ing in  their  island. 

DANELAGE.      The  laws  of  the  Danei 


DANGERS  OF  THE  SEA 


424 


DAY 


•which  obtained  in  the  eastern  counties  and 
part  of  the  midland  counties  of  England  in  the 
eleventh  century.     1  Blaokstone,  Comm.  65. 

DANGERS  OF  THE  SEA.  See  Perils 
OF  THE  Sea. 

DARREIN  (Fr.  dernier).  Last.  Darrein 
continuance,  last  continuance. 

DARREIN  SEISIN  (L.  Fr.  last  seisin). 
A  plea  which  lay  in  some  cases  for  the  tenant 
in  a  writ  of  right.  3  Mete.  Mass.  184;  Jack- 
son, Real  Act.  285.  See  1  Roscoe,  Real  Act; 
206 ;  2  Preston,  Abstr.  345. 

DATE.  The  designation  or  indication  in 
an  instrument  of  writing  of  the  time  and 
place  when  and  where  it  was  made. 

When  the  place  is  mentioned  in  the  date  of  a 
deed,  the  law  intends,  unless  the  contrary  appears, 
that  it  was  executed  at  the  place  of  the  date. 
Plowd.  7  b.  The  word  is  derived  from  the  Latin 
diTltim  (given) ;  because  when  instruments  were  in 
Latin  the  form  ran  datunif  etc.  (given  the  day 

of,  etc.). 

A  date  is  necessary  to  the  Talidity  of  poli- 
cies of  insurance;  but  where  there  are  separ 
rate  underwriters,  each  sets  down  the  date  of 
-his  own  signing,  as  this  constitutes  a  separate 
contract.  Marshall,  Ins.  330;  2  Parsons, 
Marit.  Law,  27.  Written  instruments  gene- 
rally take  effect  from  the  day  of  their  date, 
but  the  actual  date  of  execution  may  bo 
shown,  though  different  from  that  which  the 
instrument  bears  ;  and  it  is  said  that  the  date 
is  not  of  the  essence  of  a  contract,  but  is  es- 
sential to  the  identity  of  the  writing  by  which 
it  is  to  be  proved.  2  Greenleaf,  Ev.  ^j  12, 13, 
489,  n.;  8  Mass.  159:  4  Cush.  Mass.  403;  1 
Johns.  Cas.  N.  Y.  91;  3  Wend.  N.  Y.  233  ;  31 
Me.  243 ;  IT  Eng.  L.  &  Eq.  548;  2  Greenleaf, 
Cruise,  Dig.  618,  n.  And  if  the  written  date 
is  an  impossible  one,  the  time  of  delivery 
must  be  shown.  Sheppard,  Touchst.  72; 
Cruise,  Dig.  o.  2,  s.  01. 

In  general,  it  is  sufficient  to  insert  the  day, 
month,  and  year ;  but  in  recording  deeds 
and,  in  Pennsylvania,  in  noting  the  receipt 
of  aji.  fa.,  the  hour  and  minute  of  reception 
must  be  given. 

In  public  documents,  it  is  usual  to  give 
not  only  the  day,  the  month,  and  the  year  of 
our  Lord,  but  also  the  year  of  the  United 
States,  when  issued  by  authority  of  the  gene- 
ral government,  or  of  the  commonwealth, 
when  issued  under  its  authority.  See,  gene- 
rally. Bacon,  Abr.  ObliqaUons ;  Comyna, 
Dig.  Fait  (B  3);  Cruise,  Dig.  tit.  32,  c.  21, 
BS.  1-6;  1  Burr.  60;  Dane,  Abr.  Index. 

DATION.  In  Civil  Law.  The  act  of 
giving  something.  It  differs  from  donation, 
which  is  a  gift ;  dation,  on  the  contrary,  is 
giving  something  without  any  liberality :  as, 
the  giving  of  an  office. 

DATION  EN  PAIEMENT.  In  Civil 
Iiavr.  A  giving  by  the  debtor  and  receipt 
by  the  creditor  of  something  in  payment  of  a 
debt  instead  of  a  sum  of  money. 

It  is  somewhat  like  the  accord  and  satisfaction 
of  the  common  law.  16  TouUier,  n.  45 ;  Pothier, 
Vente,  n.  601.      Dation  en  paiement  resembles  in 


some  respects  the  contract  of  sale;  dare  in  aolu- 
turn  est  quasi  vendere.  There  is,  however,  a  very 
marked  difference  between  a  sale  and  a  dation  en 
paiement.  FiraU  The  contract  of  sale  is  complete 
by  the  mere  agreement  of  the  parties;  the  daticn  en 
paiement  requires  a  delivery  of  the  thing  'given. 
Second.  When  the  debtor  pays  a  certain  sum  which 
he  supposed  he  was  owing,  and  he  discovers  he  did 
not  owe  so  much,  he  may  recover  back  the  excess; 
not  so  when  property  other  than  money  has  been 
given  in  payment.  Third.  He  who  has  in  good 
faith  sold  a  thing  of  which  he  believed  himself  to 
be  the  owner,  is  nut  precisely  required  to  transfer 
the  property  of  it  to  the  buyer;  and,  while  he  is 
not  troubled  in  the  possession  of  the  thing,  he  can- 
not pretend  that  the  seller  has  not  fulfilled  his  obli- 
gations. On  the  contrary,  the  dation  en  paiement 
is  good  only  when  the  debtor  transfers  to  the  cre- 
ditor the  property  in  the  thing  which  he  has 
agreed  to  tuke«in  payment;  and  if  the  thing  thus 
delivered  be  the  property  of  another,  it  will  not 
operate  as  a  payment.  Pothier,  Vcnte,  nn.  602, 
603,  604.     See  1  Low.  0.  5.3. 

DAUGHTER.  An  immediate  female  de- 
scendant. 

DAUGHTER-IN-LA-W.  The  wife  of 
one's  son. 

DAT".  The  space  of  time  which  elapses 
while  the  earth  makes  a  complete  revolution 
on  its  axis. 

A  portion  of  such  space  of  time  which,  by 
usage  or  law,  has  come  to  be  considered  as 
the  whole  for  some  particular  purpose. 

The  space  of  time  which  elapses  between 
two  successive  midnights.  2,  Blackstone, 
Comm.  141. 

That  portion  of  such  space  of  time  during 
which  the  Eun  is  shining. 

Generally,  in  legal  signification,  the  term  in- 
cludes the  time  elapsing  from  one  midni.c:ht  lo  the 
succeeding  one,  2  Blackstone,  Comm.  141 ;  but  it  is 
also  used  to  denote  those  hours  during  which  busi- 
ness is  ordinarily  transacted  (frequently  culled  a 
hu8ines8  day),  6  Hill,  N.  Y.  437,  as  well  as  that 
portion  of  time  during  wbiih  the  sun  is  above  the 
hori'on  (called,  sometimes,  a  solar  day),  and,  in 
addition,  that  part  cf  the  morning  or  evening  during 
which  sufficient  of  his  light  is  above  for  the  features 
of  a  man  to  he  reasonably  discerned.  Coke,  3d 
Inst.  63. 

By  custom,  the  word  day  may  be  under- 
stood to  include  working-daj'S  only,  3  Esp. 
121,  and,  in  a  similar  manner  cnly,  a  certain 
number  of  hours  less  than  the  number  during 
which  the  work  actually  continued  each  day. 
5  Hill,  N.  Y.  437. 

A  day  is  generally,  but  net  always,  re- 
garded in  law  as  a  point  of  time ;  and  frac- 
tions will  not  be  recognized.  15  Vcs.  Ch. 
2o7  ;  2  Barnew.  &  Aid.  580.  And  see  9  East, 
154;  4  Campb.  397  ;  11  Conn.  17. 

It  is  said  that  there  is  no  general  rule  in 
regard  to  including  or  excluding  da3S  in  the 
computation  of  time  from  the  day  of  a  fact 
or  act  done,  but  that  it  depends  upon  the 
reason  of  the  thing  and  the  circumstances 
of  the  case.  5  East,  244 ;  9  Q.  B.  141 ;  6 
Mees.  &  W.  Exch.  55;  15  Mass.  193;  19 
Conn.  376.  And  see,  also,  5  Coke,  1  a; 
Dougl.  463  ;  3  Term,  623  ;  4  Nev.  &  M.  378; 
5  Mete.  Mass.  439 ;  9  Wend.  N.  Y.  346 ;  9  N 
II.  304;  5  111.  420;  24  Pcnn.  St.  £72.     See. 
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6;eneraUy,  2  Sharswood,  Blaokst.  Comm.  141, 
ji. ;  1  Roper,  Leg.  518 ;  15  Viuer,  Abr.  554. 

DAY  BOOK.   In  Mercantile  Law.   An 

account-book  in  which  merchants  and  others 
make'  entries  of  their  daily  transactions. 
This  is  generally  a  book  of  original  entries, 
and,  as  such,  may  be  given  in  evidence  to 
prove  the  sale  and  delivery  of  merchandise 
or  of  work  done 

DAY  RULE.  A  rule  or  order  of  the 
court  by  which  a  prisoner  on  civil  process, 
and  not  committed,  is  enabled,  in  term-time, 
to  go  out  of  the  prison  and  its  rule  or  bounds. 
Tidd,  Pract.  961. 

DAYS  IN  BANE.  In  English  Prac- 
tice. Days  of  appearance  in  the  court  of 
common  pleas,  usually  called  bancum.  They 
are  at  the  distance  of  about  a  week  from  each 
other,  and  are  regulated  by  some  festival  of 
the  church. 

By  the  common  law,  the  defendant  is  allowed 
three  full  days  in  which  to  make  his  appearance  in 
court,  exclusive  of  the  day  of  appearance  or  return- 
day  named  in  the  writ.  3  Blackstone,  Comm.  278. 
Upon  his  appearance,  time  is  usually  granted  him 
for  pleading;  and  this  is  called  giving  him  day, 
or,  as  it  is  more  familiarly  expressed,  a  continu- 
ance. 3  Blackstone,  Comm.  316.  When  the  suit 
is  ended  by  discontinuance  or  by  judgment  for  the 
defendant,  he  is  discharged  from  further  attend- 
ancC;  and  i^  said  to  go  thereof  sine  die,  without 
day.     See  Continuance. 

DAYS  OP  GRACE.  Certain  days  al- 
lowed to  the  acceptor  of  a  bill  or  the  maker 
of  a  note  in  which  to  make  payment,  in  ad- 
dition to  the  time  contracted  for  by  the  bill 
or  note  itself. 

2.  They  are  so  called  because  formerly 
they  were  allowed  as  a  matter  of  favor ;  but, 
the  custom  of  merchants  to  allow  such  days 
of  grace  having  grown  into  law  and  been 
sanctioned  by  the  courts,  all  bills  of  exchange 
are  by  the  law  merchant  entitled  to  days  of 
grace  as  of  right.  The  act  of  Anne  mak- 
ing promissory  notes  negotiable  confers  the 
same  right  on  those  instruments.  This  act 
has  been  generally  adopted  throughout  the 
United  States ;  and  the  days  of  grace  allowed 
are  three.  6  Watts  &  S.  Penn.  179;  Chitty, 
Bills;  Byles,  Bills. 

3.  Where  there  is  an  established  usage  of 
the  place  where  the  bill  is  payable  to  demand 
payment  on  the  fourth  or  other  day  instead 
of  the  third,  the  parties  to  it  will  be  bound 
by  such  usage.  5  How.  317  ;  9  Wheat.  582; 
1  Smith,  Lead.  Cas.  417.  When  the  last  day 
of  grace  happens  on  Sunday  or  a  general 
holiday,  as  the  Fourth  of  July,  Ohristmas- 
day,  etc.,  the  bill  is  due  on  the  day  previous, 
and  must  be  presented  on  that  day  in  order 
to  hold  the  drawer  and  indorsers.  2  Caines, 
Cas.  N.  Y.  195;  2  Caines,  N.  Y.  343;  7 
AVend.  N.  Y.  46a;  8  Cow.  N.  Y.  203 ;  1  Johns. 
Cas.  N.  Y.  328;  4  Dall.  Penn.  127;  5  Binn. 
Penn.  541;  4  Yerg.  Tenn.  210;  10  Ohio,  507; 
1  Ala.  295 ;  3  N.  II.  14.  Days  of  grace  are, 
for  all  practical  purposes,  a  part  of  the  time 
the  bill  has  to  run,  and  interest  is  charged 
on  them.    2  Cow.  N.  Y.  712. 


4.  Our  courts  always  assume  that  the 
same  number  of  days  are  allowed  in  other 
countries ;  and  a  person  claiming  the  benefit 
of  a  foreign  law  or  usage  must  prove  it.  8 
Johns.  N.  Y.  189;  13  N.  Y.  190;  4  Mete. 
Mass.  203  ;  2  Vt.  129;  7  Gill  &  J.  Md.  78  ;  9 
Pet.  33  ;  4  Mete.  Mass.  203.  When  properly 
proved,  the  law  of  the  place  where  the  bill  or 
note  is  payable  prescribes  the  number  of 
days  of  grace  and  the  manner  of  calculating 
them.  1  Den.  .  N.  Y.  3G7  ;  Stgry,  Prom. 
Notes,  §^  216,  247.  The  tendency  to  adopt 
as  laws  local  usages  or  customs  has  been 
materially  cheeked.  8  N.  Y.  190.  By  tacit 
consent,  the  banks  in  New  York  city  have 
not  claimed  days  of  grace  on  bills  drawn  on 
them ;  but  the  courts  refused  to  sanction  the 
custom  as  law  or  usage.  25  Wend.  N.  Y. 
673. 

5.  According  to  law  and  usage,  days  of 
grace  are  allowed  on  bills  payable  at  the  fol- 
lowing places  according  to  this  table  : — 

AUona  and  Hamburg,  twelve  days. 

United  States  of  America,  three  days,  ex- 
cept Vermont,  where  no  grace  is  allowed, 
and  Louisiana,  where,  although  on  bills  and 
notes  made  and  payable  in  the  state  the 
three  days  are  allowed,  the  bill  is  considered 
to  be  ■  due  without  the  grace  for  purposes 
of  set-off.  In  New  York,  bills  on  bank  cor- 
porations are  not  entitled  to  grace,  by  statute. 

Great  Britain  and  Ireland,  Berlin,  Trieste, 
Vienna,  throe  days. 

Amsterdam,,  Antwerp,  Genoa,  France,  Leg- 
Tiorn,  Palermo,  none. 

Brazil,  Rio  Janeiro,  Baliia,  fifteen  days. 

Frankfort-on-the-Main  (Sundays  and  holi- 
days not  included),  four  days. 

Spain,  vary  in  difierent  parts, — generally 
fourteen  on  foreign  and  eight  on  inland  bills ; 
at  Cadiz,  six.  When  bills  are  drawn  at  a 
certain  date  fixed,  no  grace.  Bills  at  sight 
are  not  entitled  to  grace ;  nor  are  any  bills, 
unless  accepted. 

Lisbon  and  Oporto,  fifteen  days  on  local 
bills  and  six  on  foreign ;  but  if  not  previously 
accepted,  no  grace. 

6.  Days  of  grace  are  computed  in  America 
by  adding  three  days  to  the  term  of  the  bill 
or  note,  irrespective  of  the  fact  that  the  day 
on  which  the  bill  would  be  due  without  the 
days  of  grace  is  a  Sunday  or  holiday.  Bank- 
ers' checks  are  payable  on  demand,  without 
days  of  grace. 

DAYS  OF  THE  'WEEK.  Sunday, 
Monday,  Tuesday,  Wednesday,  Thursday, 
Friday,  Saturday. 

The  court  will  take  judicial  notice  of  the 
days  of  the  week :  for  example,  when  a  writ 
of  inquiry  was  stated  in  the  pleadings  to 
have  been  executed  on  the  fifteenth  of  June, 
and  upon  an  examination  it  was  found  to  be 
Sunday,  the  proceeding  was  held  to  be  de- 
fective.    Fortesc.  373  ;  Strange,  387. 

DAYSMAN.  An  arbitrator,  umpire,  or 
elected  judge.     Cowel. 

DAYWERB.  As  much  arable  land  as 
could  be  ploughed  in  one  day's  work.    Cowel. 
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DE    ADMBNSURATIONE.      Of    ad- 

measuremeut. 

Used  of  the  writ  Of  admeasurement  of  dower, 
which  lies  where  the  widow  has  had  more  dower 
assigned  to  her  than  she  is  entitled  to.  It  is  said 
by  some  to  lie  where  either  an  infant  heir  or  his 
guardian  made  such  assignment,  at  suit  uf  the  in- 
fant heir  whose  rights  are  thus  prejudiced.  2 
Blackstone,  Comm.  136;  Fitzherbert,  Nat.  Brev. 
348.  It  seema,  however,  that  an  assignment  by  a 
guardian  binds  the  infant  heir,  and  that  after  such 
assignment^  the  heir  cannot  have  his  writ  of  ad- 
measurement. 2  Ind.  388;  1  Pick.  Mass.  314;  37 
Me.  50i) ;  1  ■Washburn,  Eeal  Prop.  226. 

Used  also  of  the  writ  of  admeasurement  of  pas- 
ture, which  lies  where  the  quantity  of  common 
due  each  one  of  several  having  rights  thereto  has 
not   been    ascertained.     3  BlackstOne.   Comm.  38. 

See  AnME.\.SUKEMENT  OF  DOWEH. 

DE  iETATE  PROBANDA  (Lat.  for 
proving  age).  A  writ  which  lay  to  summon  a 
jury  for  the  purpose  of  determining  the  age 
of  the  heir  of  a  tenant  in  capite  who  claimed 
hia  estate  as  being  of  full  age.  Fitzherbert, 
Nat.  Brev.  257. 

DE  ALLOCATIONE  FACIBNDA 
(Lat.  for  making  allowance).  A  writ  to  al- 
low the  collectors  of  customs,  and  other  such 
officers  having  charge  of  the  king's  money, 
for  sums  disbursed  by  them. 

It  was  directed  to  the  treasurer  and  barons 
of  the  exchequer. 

DE  ANNUA  PENSIONS  (Lat.  of  an- 
nual pension).  A  writ  by  which  the  king, 
having  due  unto  him  an  annual  pension  from 
any  abbot  or  prior  for  any  of  his  chaplains 
which  he  will  name  who  is  not  provided  with 
a  competent  living,  demands  it  of  the  said 
abbot  or  prior  for  the  one  that  is  named 
in  the  writ.  Ktzherbert,  Nat.  Brev.  231 ; 
Termes  de  la  Ley,  Annua  Pensione. 

DE  ANNUO  REDITU  (Lat.  for  a  yearly 
tent).  A  writ  to  recover  an  annuity,  no  mat- 
ter how  payable.  2  Reeve,  Hist.  Eng.  Law., 
258. 

DE  APOSTATA  CAPIENDO  (Lat.  for 
taking  an  apostate).  A  writ  directed  to  the 
sheriff  for  the  taking  the  body  of  one  who, 
having  entered  into  and  professed  some  order 
of  religion,  leaves  his  order  and  departs  from 
his  house  and  wanders  in  the  country.  Fitz- 
herbert, Nat.  Brev.  233  ;  Termes  de  la  Ley, 
Apostata  Capiendo. 

DE  ARBITRATIONE  FACTA  (Lat. 
of  arbitration  had).  A  writ  formerly  used 
when  an  action  was  brought  for  a  cause 
vrhich  had  been  settled  by  arbitration.  Wat- 
son, Arb.  256. 

DE  ASSISA  PROROGANDA  (Lat. 
for  proroguing  assize).  A  writ  to  put  off  an 
assize  issuing  to  the  justices  where  one  of 
the  parties  is  engaged  in  the  service  of  the 
king. 

DE  ATTORNATO  RECIPIENDO  (Lat. 
for  receiving  an  attorney).  A  writ  to  compel 
the  judges  to  receive  an  attorney  and  adtait 
him  for  the  party.  Fitzherbert,  Nat.  Brev. 
156  6. 

DE  AVERIIS    CAPTIS    IN    WITH- 


ERNAM (Lat.  for  cattle  taken  in  wither- 
nam). A  writ  which  lies  to  take  other  cattle 
of  the  defendant  where  he  has  taken  and  car- 
ried away  cattle  of  the  plaintiff  out  of  th« 
country,  bo  that  they  cannot  be  reached  by 
replevin.  Termes  de  la  Ley ;  3  Sharswood, 
Blackst.  Comm.  149. 

DE  AVERIIS  REPLE&IANDIS  (Lat.). 
A  writto  replevy  beasts.  3  Blackstone,  Comm. 
149.  ^ 

DE  AVERIIS  RETORNANDIS  (Lat. 

for  returning  cattle).  Usedof  the  pledges  ih 
the  old  action  of  replevin.  2  Reeve,  Hist. 
Eng.  Law,  177. 

DE  BENE  ESSE  (Lat.  formally;  condi- 
tionally ;  provisionally).  A  technical  phrase 
applied  to  certain  acts  deemed  for  the  time  to 
be  well  done,  or  until  an  exception  or  other 
avoidance.  It  is  equivalent  to  provisionally, 
with  which  meaning  the  phrase  is  commonly 
employed.  For  example,  a  declaration  is 
filed  or  delivered,  special  bail  is  put  in,  ii 
witness  is  examined,  etc.,  rfe  bene  esse,  or  pro- 
visionally. 

2.  The  examination  of  a  witness  de  bene 
esse  takes  place  where  there  is  danger  (if  los- 
ing the  testimony  of  an  important  witness 
from  death  by  reason  of  age  or  dangerous  ill- 
ness, or  where  he  is  the  only  witness  to  an 
important  fact.  1  Bland,  Ch.  Mich.  238;  3 
Bibb,  Ky.  204;  16  Wend.  N.  Y.  GOl.  In 
such  case,  if  the  witness  be  alive  at  the  time 
of  trial,  h!s  examination  is  not  to  be  used. 
2Daniell,  Ch.  Pract.  1111. 

To  declare  de  bene  esse  is  to  declare  in  a 
bailable  action  subject  to  the  contingency  of 
bail  being  put  in ;  and  in  such  case  the  decla- 
ration does  not  become  absolute  till  this  is 
done.     Graham,  Pract.  191. 

When  a  judge  has  a  doubt  as  to  the  pro- 
priety of  finding  a  verdict,  he  may  direct  the 
jury  to  find  one  de  bene  esse  ;  which  verdict, 
if  the  court  shall  afterwards  be  of  opinion  that 
it  ought  to  have  been  found,  shall  stand.  Ba- 
con, Abr.  Verdict  (A).  See,  also,  11  Serg.  & 
R.  Penn.  84. 

DE  BIEN  ET  DE  MAL.     See  De  Bono 

ET  MaLO. 

DE  BONIS  ASPORd?ATIS  (Lat.  for 
goods  carried  away).  The  name  of  the  ac- 
tion for  trespass  to  personal  property  is  tres- 
pass de  bonis  Osportatis.  Buller,  Nisi  P.  836 ; 
1  Tidd,  Pract.  5. 

DE  BONIS  NON.  See  Administrator 
DE  Bonis  Non. 

DE  BONIS  PROPRIIS  (Lat.  of  his  own 
goods).  A  judgment  against  an  executor  or 
administrator  which  is  to  be  satisfied  from 
his  own  property. 

When  an  executor  or  administrator  has 
been  guilty  of  a  devastavit,  he  is  responsible 
for  the  loss  which  the  estate  has  sustained  de 
bonis  propriis.  He  may  also  subject  himself 
to  the  payment  of  a  debt  of  the  deceased  de 
bonis  propriis  by  his  false  plea  when  sued  in 
a  representative  capacitj':  as,  if  he  plead 
plene  administravit  and  it  be  found  against 
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him,  or  a  release  to  himself  when  false.  In 
this  latter  case  the  judgment  is  de  bonis  iesta- 
toris  si,  et  si  non  de  bonis  propriis.  1  Wms. 
Saund.  336  6,  n.  10;  Bacon,  Abr.  Executor 
(B3). 

DE  BONIS  TESTATORIS  (Lat.  of  the 
goods  of  the  testator).  A  judgment  rendered 
against  an  executor  which  is  to  be  satisfied 
out  of  the  goods  or  property  of  the  testator : 
distinguished  from  a  judgment  de  bonis  pro- 
priis. 

DE  BONIS  TESTATORIS  AC  SI 
(Lat.  from  the  goods  of  the  testator,  ij'  he  has 
any,  and,  if  not,  from  those  of  the  executor). 
A  judgment  rendered  where  an  executor 
falsely  pleads  any  matter  as  a  release,  or, 
generally,  in  any  case  where  he  is  to  be 
charged  in  case  his  testator's  estate  is  insuffi- 
cient. 1  Wms.  Saund.  3666;  Bacon,  Abr. Ex- 
ecutor (B  3) ;  2  Archbold,  Pract.  148. 

DE  BONO  ET  MALO  (Lat.  for  good  or 
ill).  A  person  accused  of  crime  was  said  to 
put  himself  upon  his  country  de  bono  et  r)ialo. 
The  French  phrase  de  bien  et  de  mat  has  the 
same  meaning. 

A  special  writ  of  gaol  delivery,  one  being 
issued  for  each  prisoner:  now  superseded  by 
the  general  commission  of  gaol  delivery.  4 
Blackstone,  Comm.  270. 

DE  CALCETO  REPARENDO  (Lat.). 
A  writ  for  repairing  a  highway,  directed  to 
the  sheriff,  commanding  him  to  distrain  the 
inhabitants  of  a  place  to  repair  the  highway. 
Eeg.  Orig.  154;  Blount. 

DE  CARTIS  REDDENDIS  (Lat.  for 
restoring  charters).  A  writ  to  secure  the  de- 
livery of  charters;  a  writ  of  detinue.  Keg. 
Orig.  159  6. 

DE  CATALLIS  REDDENDIS  (Lat. 
for  restoring  chattels).  A  writ  to  secure  the 
return  specifically  of  chattels  detained  from 
the  owner.     Cowel. 

DE  CAUTIONE  ADMITTENDA  (Lat. 
for  admitting  bail).  A  writ  directed  to  u, 
bishop  who  refused  to  allow  a  prisoner  to  go 
at  large  on  giving  sufficient  bail,  requiring 
him  to  admit  him  to  bail.  Fitzherbert,  Nat. 
Brev.  63  c. 

DE  COMMUNI  DIVIDENDO.  In 
Civil  La-w.  A  writ  of  partition  of  common 
property.     See  Communi  Dividendo. 

DE    CONTUMACE    CAPIENDO.     A 

writ  issuing  from  the  English  court  of  chan- 
cery for  the  arrest  of  a  defendant  who  is  in 
contempt  of  the  ecclesiastical  court.  1  Nev. 
&  P.  {585-689;  5  Dowl.  213,  646  ;  5  Q.  B.  335. 

DE  CURIA  CLAUDENDA  (Lat.  of  en- 
closing a  court).  An  obsolete  writ,  to  require 
a  defendant  to  fence  in  his  court  or  land  about 
his  house,  where  it  was  left  open  to  the  injury 
of  his  neighbor's  freehold.  1  Crabb,  Keal 
Prop.  314;  6  Mass.  90. 

DE  DOMO  REFARANDA  (Lat.).  The 
name  of  an  ancient  common-law  writ,  by  which 
one  tenant  in  common  might  compel  his  co- 
tenant  to  concur  in  the  expense  of  repairing 


the  property  held  in  common.  8  Barnew.  & 
C.  269;  1  Thomas,  Coke,  Litt.  216,  note  17, 
and  p.  787. 

DE  DONIS,  THE  STATUTE  (more 
fully,  De  Bonis  Conditionalilus ;  ciincerning 
conditional  gifts).     The  statute  Edw.  I.  c.  1. 

The  object  of  the  statute  was  to  prevent  the 
alienation' of  estates  by  those  who  held  only  a 
part  of  the  estate  in  such  a  manner  as  to  de- 
feat the  estate  of  those  who  were  to  take  sub- 
sequently. By  introducing  perpetuities,  it 
built  up  great  estates  and  strengthened  the 
power  of  the  barons.  See  Bacon,  Aljr.  Estates 
Tail;  1  Cruise,  Dig.  70;  1  Washburn,  Real 
Prop.  271. 

DE  DOTE  ASSIGNANDA  (Lat.foras- 
signing  dower).  A  writ  commanding  the 
king's  escheator  to  assign  dower  to  the  widow 
of  a  tenant  ira  captie.  Fitzherbert,  Nat.  Brev. 
263  c. 

DE  DOTE  UNDE  NIHIL  HABET 
(Lat.  of  dower  in  that  whereof  she  has  none). 
A  writ  of  dower  which  lay  for  a  widow  where 
no  part  of  her  dower  had  been  assigned  to  a 
widow.  It  is  now  much  disused ;  but  a  form 
closely  resembling  it  is  still  much  used  in  the 
United  States.  4  Kent,  Comm.  63;  Stearns, 
Keal  Act.  302 ;  1  Washburn,  Real  Prop.  230. 

DE  EJECTIONE  FIRMiE.  A  writ 
which  lay  at  the  suit  of  the  tenant  for  years 
against  the  lessor,  reversioner,  remainder- 
man, or  stranger  who  had  himself  deprived 
the  tenant  of  the  occupation  of  the  land 
during  his  term.  3  Blackstone,  Comm.  199. 
Originally  lying  to  recover  damages  only,  it 
came  to  be  used  to  recover  the  rest  of  the 
term,  and  then  generally  the  possession  of 
lands.  Involving,  in  the  question  uf  who 
should  have  possession,  the  further  question  of 
who  had  the  title,  it  gave  rise  to  the  modern 
action  of  ejectment.  Brooke,  Abr. ;  Adams, 
Ejectment;  3  Sharswood,  Blaukst.  Comm.  199 
et  seq. 

DE  ESTOVERHS  HABENDIS  (Lat. 
to  obtain  estovers).  A  writ  which  lay  for  a 
woman  divorced  a  mensa  et  thoro  to  recover 
her  alimony  or  estovers.  1  Blackstone,  Comm. 
441.  ^ 

DE  EXCOMMUNICATO  CAPIENDO 

(Lat.  for  taking  one  who  is  excommunicated). 
A  writ  commanding  the  sheriff  to  arrest  one 
who  was  excommunicated,  and  imprison  him 
till  he  should  become  reconciled  to  the  church. 
3  Blackstone,  Comm.  102. 

DE  EXCOMMUNICATO  DELIB.E- 
RANDO  (Lat.  for  freeing  one  excommuni- 
cated). A  writ  to  deliver  an  excommunicated 
person,  who  has  made  satisfaction  to  the 
church,  from  prison.  3  Blackstone,  Comm. 
102. 

DE    EXONERATIONE   SECTiE.     A 

writ  to  free  the  king's  ward  from  suit  in 
any  court  lower  than  the  court  of  common 
pleas  during  the  time  of  such  wardship. 

DE  FACTO.  Actually;  in  fact;  in  deed. 
A  term  used  to  denote  a  thing  actually  done. 

An  officer  de  facto  is  one  who  performs  the 
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duties  of  an  office  with  apparent  right,  and 
under  claim  and  color  of  an  appointment,  but 
•without  being  actually  qualified  in  law  so  to 
act.     37  Me.  423. 

An  officer  in  the  actual  exercise  of  execu- 
tive power  would  be  an  officer  de  facto,  and 
as  such  distinguished  from  one  who,  being 
legally  entitled  to  such  power,  is  deprived  of 
it, — such  a  one  being  an  officer  de  jure  only. 
An  officer  holding  without  strict  legal  author- 
ity. 2  Kent,  Comm.  295.  An  officer  de  facto 
is  frequently  considered  an  officer  dejwre,  and 
legal  validity  allowed  his  official  nets.  10 
Serg.  &  R.  Penn.  250;  11  id.  411;  1  Coxe,  N. 
J.  318:  10  Mass.  290;  15  id.  180;  5  Pick. 
Mass.  487;  25  Conn.  278;  5  Wise.  308;  24 
Barb.  N.  Y.  587;  37  Me.  423;  19  N.  H.  115; 
2  Jones,  No.  C.  124;  2  Swan,  Tenn.  87 

An  officer  de  facto  is  primd  facie  one  de 
jure.    21  Ga.  217. 

A  wife  de  facto  only  is  one  whose  marriage 
is  voidable  by  decree.     4  Kent,  Comm.  36. 

Blockade  de  facto  is  one  actually  main- 
tained.   1  Kent,  Comm.  44  ei  seq. 

DE     H.S1RETICO     COMBtTRENDO 

(Lat.  for  burning  a  heretic).  A  writ  which 
lay  where  a  heretic  had  been  convicted  of 
heresy,  had  abjured,  and  had  relapsed  into 
heresy.  Said  to  be  very  ancient.  4  Black- 
stone,  Comm.  46. 

DE  HOMINE  CAPTO  IN  WITHER- 

NAM  (Lat.  for  taking  a  man  in  withernam). 
A  writ  to  take  a  man  who  had  carried  away 
a  bondman  or  bondwoman  into  another  coun- 
try beyond  the  reach  of  a  writ  of  replevin.  3 
Blackstono,  Comm.  129. 

DE  HOMINE  REPLEGIANDO  {Lat. 
for  replevying  a  man).  A  writ  which  lies  to 
replevy  a  man  out  of  prison,  or  out  of  the  cus- 
tody of  a  private  person,  upon  giving  security 
to  the  sheriff  that  the  man  shall  be  forthcom- 
ing to  answer  any  charge  against  him.  Fitz- 
herbert,  Nat.  Brev.  06 ;  3  Blackstone,  Comm. 
129.  The  statute — which  had  gone  nearly  out 
of  use,  having  been  superseded  by  the  writ 
of  habeas  corpus — has  been  revived  within  a 
few  years  in  some  of  the  United  States  in  an 
amended  and  more  effectual  form.  1  Kent, 
Comm.  404,  n. ;  Mass.  Gen.  Stat.  c.  144,  ^  42 
et  seq. 

DE  INCREMENTO  (Lat.  of  increase). 
Costs  de  incremento,  costs  of  increase, — that 
is,  which  the  court  assesses  in  addition  to  the 
damages  established  by  the  jury.  See  Costs 
m:  Inckemento. 

DE  INJURIA  (Lat.  The  full  form  is,  de 
injuria  sua  propria  absque  tali  causa,  of  his 
own  wrong  without  such  cause ;  or,  where 
part  of  the  plea  is  admitted,  absque  residua 
causa,  without  the  rest  of  the  cause). 

In  Pleading.  The  replication  by  which 
in  an  action  of  tort  the  plaintiff  denies  the 
effect  of  excuse  or  justification  offered  by  the 
defendant. 

3.  It  can  only  be  used  where  the  defend- 
ant pleads  matter  merely  in  excuse  and  not 
ia  justification  of  his  act.     It  is  confined  to 


those  instances  in  which  the  plea  neither  de- 
nies the  original  existence  of  the  right  which 
the  defendant  is  charged  with  having  violated, 
nor  alleges  that  it  has  been  released  or  ex- 
tinguished, but  sets  up  some  new  matter  as 
a  sufficient  excuse  or  cause  for  that  which 
would  otherwise  and  in  its  own  nature  be 
wrongful.  It  cannot,  therefore,  be  properly 
used  when  the  defendant's  plea  alleges  any 
matter  in  the  nature  of  title,  interest,  author- 
ity, or  matter  of  record.  8  Coke,  66;  1  Bos. 
&  P.  76 ;  4  Johns.  N.  Y.  159,  note ;  5  id.  112; 
12  id.  491 ;  1  Wend.  N.  Y.  126;  8  id.  129 ;  25 
Vt.  328;  Stephen,  Plead.  276.  _ 

3.  The  English  and  American  cases  are 
at  variance  as  to  what  constitutes  .such  legal 
authority  as  cannot  be  replied  to  by  de  injur 
ria.  Most  of  the  American  cases  hold  that 
this  replication  is  bad  whenever  the  defend- 
ant insists  upon  a  right,  no  matter  from 
what  source  it  may  be  derived;  and  this 
seems  to  be  the  more  consistent  doctrine. 

If  the  plea  in  any  sense  justifes  the  act, 
instead  of  merely  excusing  it,  de  injuria  ca.n- 
not  be  used.  4  Wend.  N.  Y.  577;  1  Hill, 
N.  Y.  78;  13  111.  80.  The  English  cases,  on 
the  other  hand,  hold  that  an  authority  de- 
rived from  a  court  not  of  record  may  be 
traversed  by  the  replication  de  injuria.  3 
Barnew.  &  Ad.  2. 

The  plaintiff  may  conffess  that  portion  of  a 
plea  which  alleges  an  authority  in  law  or  an 
interest,  title,  or  matter  of  record,  and  aver 
that  the  defendant  did  the  act  in  question 
de  injuria  sua  propria  absque  residua  caused, 
of  his  own  wrong  without  the  residue  of  the 
cause  alleged.  1  Hill,  N.  Y.  78;  2  Am. 
Law  Reg.  246 ;  Stephen,  Plead.  276. 

4.  The  replication  de  injuria  puts  in  issue 
the  whole  of  the  defence  contained  in  the 
plea;  and  evidence  is,  therefore,  admissible  to 
disprove  any  material  averment  in  the  whole 
plea.  8  Coke,  66;  11  East,  451;  10  Bingh. 
157 ;  8  Wend.  N.  Y.  129.  In  England,  how- 
ever, by  a  uniform  course  of  decisions  in  their 
courts,  evidence  is  not  admissible  under  the 
replication  de  injuria  to  a  plea,  for  instance, 
of  moderate  castigamt  or  molliter  manus  inv- 
posuit,  to  prove  that  an  excess  of  force  was 
used  by  the  defendant ;  but  it  is  necessary 
that  such  excess  should  be  specially  pleaded. 
There  must  be  a  new  assignment.  2  Crompt. 
M.  &  R.  Exch.  338;  1  Bingh.  317;  1  Bingh. 
N.  c.  380;  3  Mees.  &  W.  Exch.  150. 

3.  In  this  country,  on  the  other  hand, 
though  some  of  the  earlier  cases  followed  the 
English  doctrine,  later  cases  decide  that  the 
plaintiff  need  not  plead  specially  in  such  a 
case.  It  is  held  that  there  is  no  new  cause  to 
assign  when  the  act  complained  of  is  the  same 
which  is  attempted  to  be  justified  by  the  plea. 
Therefore  the  fact  of  the  act  being  moderate 
is  a  part  of  the  plea,  and  is  one  of  the  points 
brought  in  issue  by  de  injuria  ;  and  evidence 
is  admissible  to  prove  an  excess.  15  Mass. 
351 ;  25  Wend.  F.  Y.  371 ;  2  Vt.  474 ;  24  id. 
218 ;  15  Mass.  365  ;  1  Zabr.  N.  J.  183. 

Though  a  direct  traverse  of  several  points 
going  to  make  up  a  single  defence  in  a  plea 
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■will  be  bad  for  duplicity,  yet  the  general  re- 
plication de  injuria  cannot  be  objected  to  on 
thia  ground,  although  putting  the  same 
number  of  points  in  issue.     3  Biirnew.  &  Ad. 

1  ;  25  Vt.  330 ;  2  Bingh.  n.  c.  579 ;  3  Tyrwh. 
491.  Hence  this  mode  of  replying  has  a 
great  advantage  when  a  special  plea  has 
been  resorted  to,  since  it  enables  the  plaintiif 
to  traverse  all  the  facts  contained  in  any 
single  point,  instead  of  being  obliged  to  rest 
his  cause  on  an  issue  joined  on  one  fact 
alone. 

6.  In  England  it  is  held  that  de  injuria 
may  be  replied  in  assumpsit.  2  Bingh.  n.  c. 
579. 

In  this  country  it  has  been  held  that  the 
use  of  de  injuria  is  limited  to  actions  of  tort. 

2  Pick.  Mass.  357.  Whether  de  injuria  can 
be  used  in  actions  of  replevin  seems,  even  in 
England,  to  be  a  disputed  question.  The 
following  cases  decide  that  it  may  be  so 
used :— 9  Bingh.  756 ;  3  Barnew.  &  Ad.  2 ; 
contra,  1  Chitty,  Plead.  5th  ed.  622. 

The  improper  use  of  de  injuria  is  now  held 
to  be  only  a  ground  of  general  demurrer.  6 
Dowl.  502.  AVhere  it  is  improperly  employed, 
the  defect  will  be  cured  by  a  verdict.  5 
Johns.  N.  Y.  112;   Hob.  76;  1  T.  Raym.  50. 

DE  JUDAISMO,  STATUTUM.  The 
name  of  a  statute  passed  in  the  reign  of 
Edward  I.,  which  enacted  severe  and  absurd 
penalties  against  the  Jews.  Barrington,  Stat. 
197. 

The  Jews  were  exceedingly  oppressed  during 
the  middle  a.ges  throughout  Christendom,  and  are 
BO  still  in  some  countries.  In  France,  a  Jew  was  a 
serf,  and  his  person  and  goods  belonged  to  the 
baron  on  whose  demesnes  he  lived.  Ho  could  not 
change  his  domicil  without  permis-'sion  of  the 
baron,  who  could  pursue  him  as  a  fugitive  even  on 
the  domains  of  the  king.  Like  an  orlicle  of  com- 
merce, he  might  be  lent  or  hired  for  a  time,  or  mort- 
gaged. If  he  became  a  Christian,  bis  conversion 
was  considered  a  larceny  of  the  lord,  and  his  pro- 
perty and  goods  were  confiscated.  They  were 
allowed  to  utter  their  prayers  only  in  a  low  voice 
and  without  chanting.  They  were  not  allowed  to 
appear  in  pubhc  without  some  badge  or  mark  of 
distinction.  Christians  were  forbidden  to  employ 
Jews  of  either  sex  as  domestics,  physicians,  or  sur- 
geons. Admission  to  the  bar  was  forbidden  to 
Jews.  They  were  obliged  to  appear  in  court  in 
person  when  they  demanded  justice  for  a  wrong 
done  them  ;  and  it  was  deemed  disgraceful  to  an  ad- 
vocate to  undertake  the  cause  of  a  Jew.  If  a  Jew 
appeared  in  court  against  a  Christian,  he  was 
obli,:;ed  to  swear  by  the  ten  names  of  God  and 
invoke  a  thousand  imprecations  a^^ainst  himself  if 
be  spuke  not  the  truth.  Sexual  intercourse  between 
a  Christian  man  and  a  Jewess  was  deemed  a  crime 
against  nature,  and  was  punishable  with  death  by 
burning.  Qitin  est  rem  habere  cum  cave,  rem  habere 
a  Christiana  cum  Judxa  quse  CAMS  reputatur :  eic 
cotiiburi  debet.  1  Fournel,  Hiit.  dea  Avocats,  108, 
no.     See  Merlin,  R6pert.  j^rii/s. 

In  the  fifth  book  of  the  Decretals  it  is  provided 
that  if  a  Jew  have  a  servant  that  desircth  to  be  a 
Christian,  the  Jew  shall  be  compelled  to  sell  him 
to  a  Christinn  for  twelve-pence  ;  that  it  shall  not 
be  lawful  for  them  to  take  any  Christian  to  he  their 
servant;  that  they  may  repair  their  old  syna- 
gogues, but  not  build  new;  that  it  shall  not  be 
lawful  for  them  to  open  their  doors  or  windows  on 
Good  Friday ;  that  their  wives  shall  neither  have 


Christian  nurses,  nor  themselves  he  nurses  to  Chris- 
tian women ;  that  they  wear  different  apparel  from 
the  Christians,  whereby  they  may  be  known,  e!c.  Seo 
Ridley's  View  of  the  Civ.  and  Eccl.  Law,  part  1, 
chap.  5,  sect.  7,  and  Madox,  Hist,  of  Exch.,  as  to 
their  condition  in  England. 

DE  JURE.  Rightfully ;  of  right ;  law- 
fully ;  by  legal  title.  Contrasted  with  de 
faclo  (which  see).     4  Blackstone,  Comm.  77. 

Of  right:  distinguished  from  de  r/raiia 
(by  favor).  By  law:  distinguished  from  de 
cequiiaie  (by  equity). 

DE  LA  PLUS  BELLE  (Fr.  of  the  fair- 
est). A  kind  of  dower:  so  called  because 
assigned  from  the  best  part  of  the  husband's 
estate.  It  was  connected  with  the  m  Ktary 
tenures,  and  was  abolished,  with  them,  by  stat. 
12  Car.  II.  cap.  24.  Littleton,  §48  ;  2  Black- 
stone,  Comm.  132,  135;  1  Washburn,  Real 
Prop.  149,  n. 

DE  LIBERTATIBUS  ALLOCANDIS 

(Lat.  for  allowing  liberties).  A  writ,  of 
various  forms,  to  enable  a  citizen  to  recover 
the  liberties  to  which  he  was  cntilled.  Fitz- 
herbert,  Nat.  Brev.  229 ;  Reg.  Orig.  202. 

DELUNATICOINQUIRENDO  (Lat.). 
The  name  of  a  writ  directed  to  the  sheriif, 
directing  him  to  inquire  by  good  and  lawful 
men  whether  the  party  charged  is  a  lunatic 
or  not.  See  4  Rawle,  Penn.  234;  1  Whart. 
Penn.  52 ;  5  Halst.  N.  J.  217  ;  6  Wend.  N. 
Y.  497. 

DE  MAWUCAPTIARE  (Lat.  of  main- 
prize).  A  writ  directed  to  the  sheriiT,  com- 
manding him  to  take  sureties  for  the  prison- 
er's appearance, — usually  called  mainpernors. 
— and  to  set  him  at  large.  Fitzherbert,  Nat. 
Brev.  250 ;  1  Hale,  PI.  Cr.  141  ;  Coke,  Bail 
<£■  Mainp.  c.  10 ;  Reg.  Orig.  208  h. 

DE  MEDIETATE  LINGUiE.  See 
Medietate  Lingua. 

DE  MEDIO  (Lat.  of  the  mesne).  A  writ 
in  the  nature  of  a  writ  of  right,  which  lies 
where  upon  a  subinfeudation  the  mesne  (or 
middle)  lord  suffers  his  under-tenant  or 
tenant  paravail  to  be  distrained  upon  by  the 
lord  paramount  for  the  rent  due  liim  from 
the  mesne  lord.  Booth,  Real  Act.  13G  ;  Fitz- 
herbert,  Nat.  Brev.  135;  3  Sharswood, 
Blackst.  Comm.  234 ;  Coke,  Litt.  100  a. 

DE  MELIORIBUS  DAMNIS  (Lat.). 
Of  the  better  damages.  When  a  plaintiff  has 
sued  several  defendants,  and  the  damages  have 
been  assessed  severally  against  each,  he  has 
ihe  choice  of  selecting  the  best,  as  he  cannot 
recover  the  whole.  This  is  done  by  making 
an  election  de  mdinribus  damnis. 

DE  MERCATORIBUS,  THE  STA- 
TUTE.    The  statute  of  Acton  Burnell.     See 

AOTON  BUENELL. 

DE  MODO  DECIMANDI  (Lat.  of  a 
manner  of  taking  tithes). 

A  prescriptive  manner  of  taking  tithes, 
different  from  the  general  law  of  taking 
tithes  in  kind.  It  is  usually  by  a  compensa- 
tion either  in  work  or  Inbor,  and  is  generally 
called  a  modus.  1  Kebl.  162  ;  1  RoUe,  Abr. 
649;   1  Lev.  179  j   Croke  Eliz.  446;    Salk. 
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657  ;  2  P.  Will.  Ch.  462;  2  Rusa.  &  M.  102;  4 
Younge  &  C.  Exch.  269,  283 ;  12  East,  35 ; 
2  Sharswood,  Blaokst.  Comm.  29  et  seq.:  3 
Stephen,  Coram.  130. 

DE  NON  DECIMANDO  (Lat.  of  not 
taking  tithes).  Ah  exemption  by  custom 
from  paying  tithes  is  said  to  be  a  prescrip- 
tion de  nnn  decimando.  A  claim  to  be  en- 
tirely discharged  of  the  payment  of  tithes, 
and  to  pay  no  compensation  in  lieu  of  them. 
Croke  Eliz.  511 ;  3  Sharswood,  Blackst. 
Oomm.  31. 

DE  NOVI  OPERIS  NUNCIATIONE 
(Lat.).  In  Civil  Law.  A  form  of  injunction 
or  interdict  which  lies  in  some  cases  for  the 
party  aggrieved,  where  a  thing  is  intended  to 
be  done  against  his  right.  Thus,  where  one 
buildeth  an  house  contrary  to  the  usual  and 
received  form  of  building,  to  the  injury  of 
his  neighbor,  there  lieth  such  an  injunction, 
which  being  served,  the  offender  is  either  to 
desist  from  his  work  or  to  put  in  sureties 
that  ho  shall  pull  it  down  if  he  do  not  in  a 
short  time  avow,  i.e.  show,  the  lawfulness 
thereof.  Ridley,  Civ.  and  Eccl.  Law,  pt.  1, 
c.  1,  sect.  8. 

DE  NOVO  (Lat.).  Anew;  afresh.  When 
a  judgment  upon  an  issue  in  part  is  reversed 
on  error  for  some  mistake  made  by  the  court 
in  the  course  of  the  trial,  a  venire  de  novo  is 
awarded,  in  order  that  the  case  may  again 
be  submitted  to  a  jury. 

DE  ODIO  ET  ATIA  (Lat.  of  hatred  and 
ill  will).  A  writ  directed  to  the  sheriff,  com- 
manding him  to  inquire  whether  a  person 
charged  with  murder  was  committed  upon 
just  cause  of  suspicion,  or  merely  propter 
odium  et  atiam  (through  hatred  and  ill  will) ; 
and  if  upon  the  inquisition  due  cause  of 
suspicion  did  not  appear,  then  there  issued 
another  writ  for  the  sheriff  to  admit  him  to 
bail.  3  Sharswood,  Blackst.  Comm.  128. 
This  was  one  of  the  many  safeguards  by 
which  the  English  law  early  endeavored  to 
protect  the  innocent  against  the  oppression 
of  the  powerful  through  a  misuse  of  its  forms. 
The  writ  was  to  issue  of  course  to  any  one, 
without  denial,  and  gratis.  Bracton,  1.  3,  tr. 
2,  ch.  8 ;  Magna  Charta,  c.  26  ;  Stat.  Westm. 
2  (13  Edw.  1.),  c.  29.  It  was  restrained  by 
Stat.  Gloucester  (6  Edw.  I.),  c.  9,  and  abo- 
lished by  28  Edw.  III.  c.  9,  but  revived,  how- 
ever, on  the  repeal  of  this  statute,  by  the  42 
Edw.  III.  c.  1.  Coke,  2d  Inst.  43,  55,  315. 
It  has  now  passed  (iut  of  use.  3  Sharswood, 
Blackst.  Comm.  129.     See  Assize. 

DE  PARCO  FRACTO  (Lat.  of  pound- 
breach). A  writ  which  lay  where  cattle 
taken  in  distress  were  rescued  by  their  owner 
after  being  actually  impounded.  Fitzherbert, 
Nat.  Brev.  100 ;  3  Blackstone,  Comm.  146  ; 
Reg.  Orig.  116  6;  Coke,  Litt  47  6. 

DE  PARTITIONE  FACIENDA  (Lat. 
for  making  partition).  The  ancient  writ  for 
the  partition  of  lands  hold  by  tenants  in 
common. 

DE      PERAMBULATIOWE      FACI- 


ENDA (Lat.  for  making  a  perambulation). 
A  writ  which  lay  where  there  was  a  dispute  ' 
as  to  the  boundaries  of  two  adjacent  lord- 
ships or  towns,  directed  to  the  sheriff,  com- 
manding him  to  take  with  him  twelve  dis- 
creet and  lawful  knights  of  his  county  and 
make  the  perambulation  and  set  the  bounds 
and  limits  in  certainty.  Filzherbert,  Nat. 
Brev.  A  similar  provision  exists  in  regard 
to  town-lines  in  Ctmnecticut,  Maine,  Massa- 
chusetts, and  New  Hampshire,  by  statute. 
Conn.  Rev.  Stat.  tit.  3,  c.  7 ;  Me.  Rev.  Stat, 
c.  15 ;  Mass.  Gen.  Stat.  c.  18,  ?  3 ;  N.  H. 
Laws  (1842),  c.  7;  And  see  1  Greenleaf,  £v, 
§146. 

DE  PLEGIIS  ACQUIETANDIS  (Lat. 
for  clearing  pledges).  A  writ  which  lay 
where  one  had  become  surety  for  another  to  ' 
pay  a  sum  of  money  at  a  specified  day,  and 
the  principal  failed  to  pay  it.  If  the  surety 
was  obliged  to  pay,  he  was  entitled  to  this 
writ  against  his  principal.  Fitzherbert,  Nat. 
Brev.-  37  C  ;  3  Reeve,  Hist.  Eng.  Law.  65. 

DE     PROPRIETATE     PROBANDA 

(Lat.  for  proving  property).  A  writ  which 
issues  in  a  case  of  replevin,  when  the  de- 
fendant claims  property  in  the  chattels  re- 
plevied and  the  sheriff  makes  a  return  ac- 
cordingly. The  writ  directs  the  sheriff  to 
summon  an  inquest  to  determine  on  the 
validity  of  the  claim ;  and,  if  they  find  for 
the  defendant,  the  sheriff  merely  returns 
their  finding.  The  plaintiff  is  not  concluded 
by  such  finding:  he  may  come  into  the  court 
above  and  traverse  it.  Hammond,  Nisi  P. 
456. 

DE  QUOTA  LITIS  (Lat.).  In  Civil 
La-w.  A  contract  by  which  one  who  has  a 
claim  difficult  to  recover  agrees  with  another 
to  give  a  part,  for  the  purpose  of  obtaining 
his  services  to  recover  the  rest.  1  Duval,  n. 
201.     See  Champerty. 

DE  RATIONABILI  PARTE  BONO- 
RUM  (Lat.  of  a  reasonable  part  of  the 
goods).  A  writ  to  enable  the  widow  and 
children  of  a  decedent  to  recover  their  proper 
shares  of  the  inheritance.  2  Blackstone, 
Comm.  492.  The  writ  is  said  to  bo  founded 
on  the  customs  of  the  counties,  and  not  on 
the  common-law  allowance.  Fitzherbert,  Nat. 
Brev.  122,  L. 

DE  RATION ALIBTJS  DIVISIS  (Lat. 
for  reasonable  boundaries).  A  writ  which 
lies  to  determine  the  boundaries  between  the 
lands  of  two  proprietors  which  lie  in  different 
towns.  The  writ  is  to  be  brought  by  one 
against  the  other.  Fitzherbert,  Nat.  Brev 
128,  M ;  3  Reeve,  Hist.  Eng.  Law,  48. 

DE  RECTO  DE  ADVOCATIONB 
(Lat.  of  right  of  advowson;  called,  also,  di 
droit  de  advocatione).  A  writ  which  lay  to 
restore  the  right  of  presentation  to  a  benefice, 
for  him  who  had  an  advowson,  to  himself  and 
heirs  in  fee  simple,  if  he  was  disturbed  in 
the  presentation.  Year  B.  39  Hen.  VI.  20 
a;  Fitzherbert,  Nat.  Brev.  3C  B. 
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(Lat.).  The  name  of  a  writ  which  lies  by  one 
tenant  in  conimon  against  the  other,  to  cause 
him  to  aid  in  repairing  the  common  property. 
8  Barnew.  &  C.  269. 

DB  RETORNO  HABENDO  (Lat). 
The  name  of  a  writ  issued  after  a  judgment 
has  been  given,  in  replevin  that  the  defendant 
should  have  a  return  of  the  goods  replevied. 
See  3  Bouvier,  Inst.  n.  3376. 

DE  SALVA  GUARDIA  (Lat.  of  safe- 
guard). A  writ  to  protect  the  persons  of 
strangers  seeking  their  rights  in  English 
courts.     Reg.  Orig.  26. 

DE  SCUTAGIO  HABENDO  (Lat.  of 
having  scutage).  A  writ  which  lay  in  case 
a  man  held  lands  of  the  king  by  knight's 
service,  to  which  homage,  fealty,  and  es- 
cuage  were  appendant,  to  recover  the  services 
or  fee  due  in  case  the  knight  failed  to  accom- 
pany the  king  to  the  war.  It  lay  also  for  the 
tenant  in  capite,  who  had  paid  his  fee,  against 
his  tenants.     Fitzherbert,  Nat.  Brev.  83,  C. 

DB  SECTA  AD  MOLENDINUM 
(Lat.  of  suit  to  a  mill).  A  writ  which  lieth 
to  compel  one  to  continue  his  custom  (of 
grinding)  at  a  mill.  3  Blackstone,  Comm. 
235 ;  Fitzherbert,  Nat.  Brev.  122,  M ;  3  Reeve, 
■  Hist.  Eng.  Law,  55. 

DE  SON  TORT  (Fr.).  Of  his  own  wrong. 
This  term  is  usually  applied  to  a  person  who, 
having  no  right  to  meddle  with  the  affairs  or 
estate  of  a  deceased  person,  yet  undertakes  to 
do  so,  by  acting  as  executor  of  the  deceased. 
See  ExEcnTOK. 

DE  SON  TORT  DEMESNE  (Fr.).  Of 
his  own  wrong.     See  De  Injuria. 

DE  SUPERONERATIONE  PASTU- 
R.ZEi  (Lat.  of  surcharge  of  pasture).  A  writ 
lying  where  one  who  had  been  previously 
impleaded  in  the  county  court  was  again 
impleaded  in  the  same  court  for  surcharging 
common  of  pasture,  and  the  cause  was  re- 
moved to  Westminster  Hall.    Reg.  Jur.  30  b. 

DE  TALLAGIO  NON  CONCEDEN- 
DO  (Lat.  of  not  allowing  talliage).  The  name 
given  to  the  statute  34  Ldw.  I.,  restricting  the 
power  of  the  king  to  grant  talliage.  Coke, 
2d  Inst.  532  ;  2  Reeve,  Hist.  Eng.  Law,  104. 

DB  UNA  PARTE  (Lat.).  A  deed  de 
unaparie  is  one  where  only  one  party  grants, 
gives,  or  binds  himself  to  do  a  thing  to 
another.  It  differs  from  a  deed  inter  partes 
{q.  v.).     2  Bouvier,  Inst.  n.  2001. 

DE  UXORE  RAPTA  ET  ABDUCTA 

(Lat.  of  a  wife  ravished  and  carried  away). 
A  kind  of  writ  of  trespass.  Fitzherbert,  Nat. 
Brev.  89, 0 ;  3  Sharswood,  Blackst.  Comm.  139. 
DE  VENTRE  INSPICIENDO  (Lat. 
of  inspecting  the  belly).  A  writ  to  inspect 
the  body  where  a  woman  feigns  to  be  preg- 
nant, to  see  whether  she  is  with  child.  It  lies 
for  the  heir  presumptive  to  examine  a  widow 
suspected  to  be  feigning  pregnancy  in  order 
to  enable  a  supposititious  heir  to  obtain  the 
estate.  1  Blaokstone,  Comm.  456  ;  2  Stephen, 
Comm.  308;  Croke  Eliz.556;  Croke  Jac.  685; 
2  P.  Will.  593 ;  21  Viner,  Abr.  547. 


It  lay  also  where  a  woman  sentenced  to 
death  pleaded  pregnancy.  4  Blackstone, 
Comm,  495.  This  writ  has  been  recognized 
in  America.  2  Chandler,  Am.  Crim.  Trials, 
381. 

DE  VICINBTO  (Lat.  from  the  neighbor- 
hood). The  sheriff  was  anciently  directed  in 
some  cases  to  summon  a  jury  de  vicineto.  3 
Blackstone,  Comm.  360. 

DB  ■WARRANTIA  CHART.a!  (Lat. 
of  warranty  of  charter).  This  writ  lieth  pro- 
perly where  a  man  doth  enfeoff  another  by 
deed  and  bindeth  himself  and  heirs  to  war- 
ranty. Now,  if  the  defendant  be  impleaded  . 
in  an  assize,  or  in  a  writ  of  entry  in  the  na- 
ture of  an  assize,  in  which  actions  he  cannot 
vouch,  then  he  shall  have  the  writ  against 
the  feoffor  or  his  heirs  who  made  such  war- 
ranty. Fitzherbert,  Nat.  Brev.  134,  D ;  Cowel ; 
Termes  de  la  Ley ;  Blount ;  3  Reeve,  Hist. 
Eng.  Law,  55. 

DE  -WARRANTIA  DIEI.  A  writ 
which  lay  for  a  party  in  the  service  of  the 
king  who  was  required  to  appear  in  person 
on  a  certain  day,  commanding  the  justices 
not  to  record  his  default,  the  king  certifying 
to  the  fact  of  such  service.  Fitzherbert,  Nat. 
Brev.  36. 

DEACON.  In  Ecclesiastical  Law.  A 
minister  or  servant  in  the  church,  whose  office 
in  some  churches  is  to  assist  the  priest  in 
divine  service  and  in  the  distribution  of  the 
sacrament. 

DEAD  BODY.     A  corpse. 

2.  To  take  up  a  dead  body  without  lawful 
authority,  even  for  the  purpose  of  dissection, 
is  a  misdemeanor,  for  which  the  offender  may 
be  indicted  atcommon  law.  1  Russell,  Crimes, 
414;  1  Dowl.  &  R.  13 ;  Russ.  &  K.  366,  n.  b; 
2  Chitty,  Crim.  Law,  35.  This  offence  is 
punished  by  statute  in  New  Hampshire,  N. 
H.  Laws,  339,  340 ;  in  Vermont,  Vt.  Laws, 
3G8,  c.  361;  in  Massachusetts,  Gen.  Stat.  c. 

105,  ?  37  ;  8  Pick.  Mass.  370  ;  11  id.  350  ;  19 
id.  304 ;  in  New  York,  2  Rev.  Stat.  088.  See 
1  Russ.  414,  n.  A.  There  can  be  no  larceny 
of  a  dead  body,  2  East,  PI.  Cr.  052  ;  12  Coke, 

106,  but  may  be  of  the  clothes  or  shroud  upon 
it.  13  Pick.  Mass.  402  ;  12  Coke,  113  ;  Coke, 
3d  Inst.  110. 

3.  In  a  very  recent  English  case,  the  de- 
fendant had  removed,  without  leave,  the  bodies 
of  deceased  relatives  from  the  burial-ground 
of  a  congregation  of  Protestant  dissenters ; 
and  it  was  held  that  he.  was  guilly  of  a  mis- 
demeanor at  common  law,  and  that  it  was  no 
defence  to  such  a  charge  that  his  motives  were 
pious  and  laudable.  1  Dearsl.  &  B.  Cr.  Cas. 
160.  But  where  the  master  of  a  workhouse, 
having  as  such  the  lawful  possession  of  the 
bodies  of  paupers  who  died  therein,  and  who 
therefore  was  authorized  under  the  statute  to 
permit  the  bodies  of  such  paupers  to  undergo 
anatomical  examination,  unless  to  his  know- 
ledge the  deceased  person  had  expressed  in 
his  lifetime,  in  the  manner  therein  mentioned, 
his  desire  to  the  contrary,  "  or  unless  the  sux-- 
viving  husband  or  wife,  or  any  known  relative, 
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of  the  deceased  person,  should  require  the 
body  to  be  interred  without  such  examina- 
tion," in  order  to  prevent  the  relatives  of  the 
deceased  paupers  from  making  this  require- 
ment, and  to  lead  them  to  believe  that  the 
bodies  were  buried  without  dissection,  showed 
the  bodies  to  the  relatives  in  coffins,  and  caused 
the  appearance  of  a  funeral  to  be  gone  through, 
and,  having  by  this  fraud  prevented  the  rela- 
tives from  making  the  requirement,  then  sold 
the  bodies  for  dissection,  he  was  held  not  to 
be  indictable  at  common  law.  1  Dearsl.  &  B. 
Cr.  Cas.  590. 

4.  The  preventing  a  dead  body  from  being 
buried  is  also  an  indictable  offence.  2  Term, 
734;  4East,  460;  1  Russell,  Crimes,  415,  410, 
note  A.  To  inter  a  dead  body  found  in  a  river, 
it  seems,  would  render  the  offender  liable  to 
an  indictment  for  a  misdemeanor,  unless  he 
first  sent  for  the  coroner.  1  Keny.  £50.  The 
leaving  unburied  the  corpse  of  a  person  for 
whom  the  defendant  is  bound  to  provide 
Christian  burial,  as  a  wife  or  child,  is  an  in- 
dictable misdemeanor,  if  he  is  shown  to  have 
been  of  ability  to  provide  such  burial.  2  Den. 
Cr.  Cas.  325. 

DEAD-BORN.  A  dead-born  child  is  to 
be  considered  as  if  it  had  never  been  con- 
ceived or  born  ;  in  other  words,  it  is  presumed 
it  never  had  life,  it  being  a  maxim  of  the 
common  law  that  mortuun  exitvs  non  est  exiiu.i. 
Coke,  Litt.  29  6.  See  2  Paige,  Ch.  N.  Y.  35 ; 
Domat,  liv.  pr61.  t.  2,  s.  1,  nn.  4,  6 ;  4  Ves.  Ch. 
334. 

This  is  also  the  doctrine  of  the  civil  law. 
Dig.  50.  1(5.  129.  Non  nasci,  et  natum  mori, 
pari  sunt  (not  to  be  born,  and  to  be  born 
dead,  are  equivalent).  Mortuus  exitus  non 
est  exitus  (a  dead  birth  is  no  birth).  La. 
Civ.  Code,  art.  28. 

DEAD  FREIGHT.  The  amount  paid  by 
a  charterer  for  that  part  of  the  vessel's  capa- 
city which  he  does  not  occupy  although  ho 
has  contracted  for  it. 

When  the  charterer  of  a  vessel  has  shipped 
part  of  the  goods  on  board,  and  is  not  ready 
jO  ship  the  remainder,  the  master,  unless 
restrained  by  his  special  contract,  may  tako 
Other  goods  on  board,  and  the  amount  which 
is  not  supplied,  required  to  complete  the 
cargo,  is  considered  dead  freigld.  The  dead 
freight  is  to  be  calculated  according  to  the 
actual  capacity  of  the  vessel.  3  Chitty,  Com. 
Law,  399  ;  2  Stark,  450. 

DEAD  LETTERS.  Letters  transmitted 
through  the  mails  according  to  direction,  and 
remaining  for  a  specified  time  uncalled  for  by 
the  persons  addressed,  are  called  dead  letters. 

By  the  act  to  amend  the  laws  relating  to  the  post- 
office  department,  March  3, 186.S,  chap.  71,  the  post- 
master-general is  authorized  to  regulate  the  times 
at  which  undelivered  letters  shall  he  sent  to  the 
dea.d-letter  office,  find  for  their  return  to  the  writers; 
and  to  have  published  a  list  of  undelivered  letters 
— by  writing,  posting,  or  advertising — in  his  dis- 
cretion. "If  advertised,  it  must  be  in  the  n"wsp')rier 
of  largest  circulation  regularly  published  within 
the  delivery.  If  no  daily  paper  is  published  within 
the  delivery,  then  the  list  may  be  advertised  io  the 


daily  paper  of  adjoining  delivery.  One  cent  to  ho 
paid  the  publisher  for  each  letter  advertised.  Let. 
ters  addressed  in  a  foreign  language  muy  be  ailver- 
tised  in  the  journal  of  that  language  most  used- 
Such  journal  must  be  in  the  same  or  adjoining 
delivery. 

Dead  letters  containing  valuahles  shall  be  regis- 
tered in  the  department ;  and  if  they  cannot  bo 
delivered  to  person  addressed  or  to  writer,  the  con- 
tents, so  far  as  available,  shall  be  included  in  re- 
ceipts of  department,  subject  to  reclamation  within 
four  years  ;  and  such  letters,  containing  valuables 
not  available,  shall  be  disposed  of  as  the  postmaster, 
general  shall  direct. 

Foreign  dead  letters  remain  subject  to  treaty 
stipulations. 

The  postage  on  a  returned  dead  letter  is  three 
cents,  the  single  rate,  unless  it  is  registered  as 
valuable,  when  double  rates  are  charged. 

By  the  act  of  July  1,  1£64,  c.  197,  sect.  13,  the 
contents  ofvdead  letters  which  have  been  registered 
in  the  department,  so  far  as  available,  ehall  be  used 
to  promote  the  efficiency  of  the  dcad-letier  o0ice. 

DEAD  MAN'S  PART.  That  portion 
of  the  personal  estate  of  a  person  deceased 
which  by  the  custom  of  London  became  the 
administrator's. 

If  the  decedent  left  wife  and  children,  this 
was  one-third  of  the  residue  after  deducting 
the  widow's  chamber;  if  only  a  widow,  or 
only  children,  it  was  one-half,  1  P.  Will.  Ch. 
341;  Salk.246;  if  neither  widow  nor  children, 
it  was  the  whole.  2  Show.  175.  This  pro- 
vision  was  repealed  by  the  statute  1  Jac.  IL 
c.  17,  and  the  same  made  sulject  to  the 
statuteof  distributions.  2  Sharswood,  Blackst. 
Comm.  5,  8. 

DEAD'S  PART.  In  Scotch  Law.  The 
part  remaining  over  beyond  the  shares  se- 
cured to  the  widow  and  children  by  law.  Of 
this  the  testator  had  the  unqualified  disposal. 
Stair,  Inst.  lib.  iii.  tit.  4,  ^24:  Bell,  Diet.; 
Paterson,  Comp.  U  674,  848,  902. 

DEAD-PLEDGE.     A  mortgage. 

DEAF  AND  DUMB.  No  definition  is 
requisite,  as  the  words  are  sufficiemly  known. 
A  person  deaf  and  dumb  is  doll  eapax;  but 
with  such  persons  who  have  not  been  edu- 
cated, and  who  cannot  communicate  their 
ideas  in  writing,  a  difficulty  sometimes  arises 
on  the  trial. 

3.  A  case  occurred  of  a  woman  deaf  and 
dumb  who  was  charged  with  a  crime.  She 
was  brought  to  the  bar,  and  the  indictment 
was  then  read  to  her;  and  the  question,  in 
the  usual  form,  was  put,  Guilty  or  not  guilty? 
The  counsel  for  the  prisoner  then  rose,  and 
stated  that  he  could  not  allow  his  client  to 
plead  to  the  indictment  until  it  was  ex- 
plained to  her  that  she  was  at  llbarty  to 
plead  guilty  or  not  guilty.  This  was  at- 
tempted to  be  done,  but  was  found  impossible, 
and  she  was  discharged  from  the  bar  simpli- 
citer.  When  the  party  indicted  is  deaf  and 
dumb,  he  may,  if  he  understands  the  use  of 
signs,  be  arraigned,  and  the  meaning  of  (he 
clerk  who  addresses  him  conveyed  to  him  by 
signs,  and  his  signs  in  reply  explained  lo  the 
court,  so  as  to  justify  his  trial  and  the  infliction 
of  punishment.  14  Mass.  207;  1  Leach,  Cr 
Cas.  (4th  ed.)  102;  1  Chitty,  Crim.  Law,  417. 
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3.  A  person  deaf  and  dumb  may  be  ex- 
amined as  a  witness,  provided  he  can  be 
sworn ;  that  is,  if  he  is  capable  of  understand- 
ing the  terms  of  the  oath,  and  assents  to  it, 
and  if,  after  he  ia  sworn,  he  can  convey  his 
ideas,  with  or  without  an  interpreter,  to  the 
court  and  jury.  Phillipps,  Ev.  14.  If  he  is 
able  to  communicate  his  ideas  perfectly  by 
writing,  he  will  be  required  to  adopt  that  as 
the  more  satisfactory  method ;  but,  if  his 
knowledge  of  that  method  is  imperfect,  he 
will  be  permitted  to  testify  by  means  of  signs. 
1  Greenleaf,  Ev.  ?  366. 

DEAF,  DUMB,  AND  BLIND.  A  man 
born  deaf,  dumb,  and  blind  is  considered  an 
idiot  (g.D.).  IBlackstone,  Comm.  304;  Fitz- 
herbert,  Nat.  Brev.  233  ;  2  Bouvier,  Inst.  u. 
2111. 

DEAPFOREST.  In  Old  English  Law. 
To  discharge  from  being  forest.  To  free  from 
forest  laws. 

DEAN.  In  Ecclesiastical  La-w.  An 
ecclesiastical  officer,  who  derives  his  name 
from  the  fact  that  he  presides  over  ten  canons, 
or  prebendaries,  at  least. 

There  are  several  kinds  of  deans,  namely: 
.deans  of  chapters ;  deans  of  peculiars;  rural 
deans;  deans  in  the  colleges ;  honorary  deans; 
deans  of  provinces. 

DEAN  AND  CHAPTER.  In  Eccle- 
siastical Law.  The  council  of  a  bishop,  to 
assist  him  with  their  advice  in  the  religious 
and  also  in  the  temporal  affairs  of  the  see.  3 
Coke,  75 ;  1  Blackstone,  Comm.  382 ;  Coke, 
Litt.  103,  300;  Termes  de  la  Ley;  2  Burns, 
Eccl.  Law,  120. 

DEAN  OF  THE  ARCHES.  The  pre- 
siding judge  of  the  court  of  arches.  He  is 
also  an  assistant  judge  in  the  court  of  ad- 
miralty. 1  Kent,  Comm.  371;  3  Stephen, 
Comm.  727. 

DEATH.  The  cessation  of  life.  The 
ceasing  to  exist. 

Civ-ii  death  is  the  state  of  a  person  who, 
though  possessing  natural  life,  has  lost  all 
his  civil  rights  and  as  to  them,  is  considered 
as  dead. 

A  person  convicted  and  attainted  of  felony  and 
sentenced  to  the  state  prison  for  life  ia,  in  the 
, state  of  New  York,  in  consequence  of  the  act  of 
29th  of  March,  1799,  and  by  virtue  of  the  con- 
viction and  sentence  of  imprisonment  for  life,  to 
be  considered  as  civilly  dead.  6  Johns.  Ch.  N.  Y. 
118;  i,id.  228,  21)0;  Laws  of  N.  Y.  Sess.  24,  o.  49, 
83.  29,  30,  31.  And  a  similar  doctrine  anciently  pre- 
vailed in  other  cases  at  common  law  in  England. 
See  Ci)ke,  Litt.  133;  1  Sharswood,  Blackst.  Comm. 
132,  n. 

Natural  death  is  the  cessation  of  life. 

It  is  also  used  to  denote  a  death  which  occurs  by 
the  unassisted  operation  of  natural  causes,  as  dis- 
tinguished from  a  violent  death,  or  one  caused  or 
accelerated  by  the  interference  of  human  agency. 

In  Medical  Jurisprudence.  The  cause, 
phenomena,  and  evidence  of  violent  death  are 
of  importance. 

2.  An  ingenious  theory  as  to  the  cause  of  death 
has  been  brought  forward  by  Philip,  in  his  work  on 
Sleep  and  Death,  in  which  he  claims  that  to  the 
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highest  form  of  life  three  orders  of  functions  are 
necessary, — viz.:  the  muscular,  nervous,  and  senso- 
rial ;  that  of  these  the  two  former  are  independent 
of  the  latter,  and  continue  in  action  for  a  while 
after  its  cessation;  that  they  might  thus  continue 
always,  but  for  the  fact  that  they  are  dependent  on 
the  process  of  respiration;  that  this  process  is  a 
voluntary  act,  depending  upctn  the  will,  and  that 
this  latter  is  embraced  in  the  sensorial  function. 
In  this  view,  death  is  the  suspension  or  removal  of 
the  sensorial  function,  and  that  leads  to  the  sus- 
pension of  the  others  through  the  cessation  of 
respiration.  Philip,  Sleep  &  D.;  Dean,  Med.  Jur. 
413  et  aeq. 

3.  Its  phenomena,  or  signs  and  indications. 
Real  is  distinguishable  from  apparent  death 
by  several  signs,  some  more  conclusive  than 
others:  1,  cessation  of  the  circulation;  2,' 
cessation  of  the  respiration;  3,  the  facies 
Hippocratii, — wrinkled  brow,  hollow  eyes, 
pointed  nose,  hollow  wrinkled  temples,  ele- 
vated ears,  relaxed  lips,  sunken  cheek-bones, 
and  wrinkled  and  pointed  chin;  4,  collapsed 
and  softened  state  of  the  eye;  5,  pallor  and 
loss  of  elasticity  in  the  skin ;  6,  insensibility 
and  immobility;  7,  extinction  of  muscular 
irritability;  8,  extinction  of  animal  heat;  9, 
muscular  rigidity;  and,  10,  the  supervening 
of  putrefaction,  which  depends  something 
upon  age,  sex,  condition  of  the  body,  and 
cause  of  death , — also  upon  period,  place,  and 
mode  of  interment.  The  process  is  increased 
by  a  high  temperature,  moisture,  and  access 
to  air.     Dean,  Med.  Jur.  418  et  seq 

4>  Its  evidence  when  produced  by  violence. 
This  involves  the  inquiry  as  to  the  cause  of 
death  in  all  cases  of  the  finding  of  bodies 
divested  of  life  through  unknown  agencies. 
It  seeks  to  gather  all  the  evidence  that  can  bo 
furnished  by  the  body  and  surrounding  cir- 
cumstances bearing  upon  this  diificult  and  at 
best  doubtful  subject.  It  more  immediately 
concerns  the  duties  of  the  coroner,  but  is 
liable  to  come  up  subsequently  for  a  more 
thorough  and  searching  investigation.  As  this 
is  a  subject  of  great,  general,  and  growing 
interest,  no  apology  is  deemed  necessary  for 
presenting  briefly  some  of  the  points  to 
which  inquiry  should  be  directed,  together 
with  a  reference  to  authorities  where  the  doc- 
trines are  more  thoroughly  discussed. 

The  first  point  for  determination  is  whether 
the  death  was  the  act  of  God  or  the  result  of 
violence.  Sudden  death  is  generally  pro- 
duced by  a  powerful  invasion  of  the  living 
forces  that  develop  themselves  in  the  heart, 
brain,  oilungs, — the  first  being  called  iy?jeqpt!, 
the  second  apoplexy,  and  the  third  asphyxia. 
Dean,  Med.  Jur.  426  et  seq. 

The  two  last  are  the  most  important  to  ht 
understood  in  connection  with  the  subject  of 
persons  found  dead. 

5.  In  death  from  apoplexy,  the  sudden  in- 
vasion of  the  brain  destroys  innervation,  by 
which  the  circulation  is  arrested,  each  side 
of  the  heart  containing  its  due  proportion  of 
blood,  and  the  cavities  are  all  distended  from 
loss  of  power  in  the  heart  to  propel  its  con- 
tents. Death  from  apoplexy  is  disclosed  by 
a  certain  apoplectic  make  or  form  of  body, 
consisting  of  a  large  head,  short  neck,  and 
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lethoric  frame,  from  the  posture  in  which 
le  body  is  found,  and  the  appearances  re- 
ealed  by  dissection,  particularly  in  the  head. 

6.  Death  by  asphyxia  ia  still  more  import- 
nt  to  be  understood.  It  is  limited  to  cases 
rhere  the  heart's  action  is  made  to  cease 
irough  the  interruption  of  the  respiration. 
t  is  accomplished  by  all  the  possible  modes 
f  excluding  atmospheric  air  from  the  lungs. 
)he  appearances  in  the  body  indicating  death 
rom  asphyxia  are,  violet  disoolorations,  eyes 
rominent,  firm,  and  brilliant,  cadaveric  ri- 
;idity  early  and  well  marked,  venous  system 
f  the  brain  full  of  bbod,  lungs  distended 
rith  thick  dark-colored  blood,  liver,  spleen, 
nd  kidneys  gorged,  right  cavities  of  the  heart 
distended,  left  almost  empty. 

Many  indications  as  to  whether  the  death 
3  the  act  of  God  or  the  result  of  violence 
aay  be  gathered  from  the  position  and  cir- 
umstances  in  which  the  body  is  found.  As 
borough  an  examination  as. possible  should 
le  first  made  of  the  body  before  changing  its 
)osition  or  that  of  any  of  the  limbs  or  vary- 
ng  in  any  respect  its  relations  with  sur- 
ounding  bodies.  This  is  more  necessary  if 
he  death  has  been  apparently  caused  by 
rounds.  Then  the  wounds  require  a  special 
ixaminatjon  before  any  change  is  made  in 
)Osition,  in  order  from  their  nature,  charac- 
er,  form,  and  appearance  to  determine  the 
nstrument  by  which  they  were  inflicted,  and 
ilso  their  agency  in  causing  the  death.  Their 
elations  with  external  objects  may  indicate 
he  direction  from  which  they  were  dealt, 
Lnd,  if  incised,  their  extent,  depth,  vessels 
levered,  and  hjemorrhage  produced  may  be 
lonclusive  as  to  the  cause  oi  death. 

Tf.  A  thorough  examination  should  be  made 
if  the  clothes  worn  by  the  deceased,  and  any 
)arts  torn  or  presenting  any  unusual  appear- 
mce  should  be  carefully  noted.  A  list  should 
)e  made  of  all  articles  found  on  the  body, 
md  of  their  state  and  condition.  The  body 
tself  should  undergo  a  very  careful  examina- 
tion. This  should  have  reference  to  the  color 
)f  the  skin,  the  temperature  of  the  body, 
;he  existence  and  extent  of  the  cadaveric 
•igidity  of  the  muscular  system,  the  state  of 
ihe  eyes  and  of  the  sphincter  muscles,  noting 
it  the  same  time  whatever  swellings,  ecchy- 
nosis,  or  livid,  black,  or  yellow  spots, 
ivounds,  ulcers,  contusions,  fractures,  or  lux- 
ition,  may  be  present.  The  fluids  that  have 
sxuded  from  the  nose,  mouth,  ears,  sexual 
irgans,  etc.  should  be  carefully  examined ; 
md  when  the  deceased  is  a  female  it  will 
be  proper  to  examine  the  sexual  organs  with 
jare,  with  a  view  of  ascertaining  whether 
before  death  the  crime  of  rape  had  or  had 
aot  been  committed. 

§.  Another  point  to  which  the  attention 
should  be  directed  is  the  state  of  the  body 
in  reference  to  the  extent  and  amount  of  de- 
Borapositiou  that  may  have  taken  place  in  it, 
with  the  view  of  determining  when  the  death 
took  place.  This  is  sometimes  important  to 
identify  the_  murderer.  The  period  after 
death  at  which  putrefaction  supervenes  be- 


came a  subject  of  judicial  examination  in 
Desha's  case,  reported  in  Dean's  Med.  Jur. 
423  ei  aeq.,  and  more  fully  in  2  Beck's  Med. 
Jur.  44  et  seq.  Another  interesting  inquiry, 
where  persons  are  found  drowned,  is  pre- 
sented in  the  inquiry  as  to  the  existence  of 
adipocere,  a,  compound  of  wax  and  fat  of  A 
yellowish-white  color,  which  is  formed  in 
bodies  immersed  in  water  in  from  four  to 
eight  weeks. fl-om  the  cessation  of  life.  Tay- 
lor Med.  Jur.,  Hartshorn  ed.  542. 

9.  Another  point  towards  which  it  is  pre 
per  to  direct  examination  regards  the  situa^ 
tion  and  condition  of  the  place  where  the 
body  is  found,  with  the  view  of  determining 
two  facts  :—;^r«<,  whether  it  be  a  case  of 
homicide,  suicide,  or  visitation  of  God  ;  and, 
second,  whether,  if  one  of  homicide,  the  mur- 
der occurred  there  or  at  some  other  place, 
the  body  having  been  brought  there  and  left. 
The  points  to  be  noted  here  are  whether  the 
ground  appears  to  have  been  disturbed  from 
Its  natural  condition;  whether  there  are  any, 
and  what,  indications  of  a  struggle;  whether 
there  are  any  marks  of  footsteps,  and,  if  any, 
their  size,  number,  the  direction  to  which 
they  lead,  and  whence  they  came;  whether 
any  traces  of  blood  or  hair  can  be  found ; 
and  whether  any,  or  what,  instruments  or 
weapons,  which  could  have  caused  death, 
are  found  in  the  vicinity;  and  all  such  in- 
struments should  be  carefully  preserved,  so 
that  they  may  be  identified.  Dean,  Med. 
Jur.  257  ;  2  Beck,  Med.  Jur.  107,  n.,  136, 250. 

As  the  decision  of  the  question  relating  to 
the  cause  of  death  is  often  important  and 
difScult  to  determine,  it  may  be  proper  to  no- 
tice some  of  its  signs  and  indications  in  a 
few  of  the  most  prominent  cases  where  it  is 
induced  by  violence. 

10.  Death  by  drowning  is  caused  by  as- 
phyxia from  suffocation,  by  nervous  or  syn- 
copal asphyxia,  or  by  asphyxia  from  cerebral 
congestion. 

In  the  first,  besides  other  indications  of 
asphyxia,  the  face  is  pale  or  violet,  a  frothy 
foam  at  the  mouth,  froth  in  the  larynx,  tra- 
chea, and  bronchi,  water  in  (he  trachea  nnd- 
sometimes,  in  the  ramifications  of  the  bron- 
chia, and  also  in  the  stomach.  In  the  second, 
the  face  and  skin  are  pale,  the  trachea  empty, 
lungs  and  brain  natural,  no  water  in  the 
stomach.  In  the  third,  the  usual  indications 
of  death  by  apoplexy  are  found  on  examination 
of  the  brain. 

11.  Death  by  hanging  is  produced  by  as- 
phyxia suspending  respiration  by  compress- 
ing the  larynx,  by  apoplexy  pressing  upon 
the  veins  and  preventing  the  return  of  blood 
from  the  head,  by  fracture  of  the  cervical 
vertebrjB,  laceration  of  trachea  or  larynx,  or 
rupture  of  the  ligaments  of  the  neck,  or  by 
compressing  the  nerves  of  the  neck.  The 
signs  and  indications  depend  upon  the  cause 
of  death.  Among  these  are,  face  livid  and 
swollen,  lips  distorted,  eyelids  swollen,  eyes 
red  and  projecting,  tongue  enlarged,  livid, 
compressed,  froth  about  the  lips  and  nostrils, 
a  deep  ecchymosed  mark  of  the  cord  about 
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'  he  neck,  sometimes  ecohymosed  patches  on 
uiffereut  parts  of  the  body,  fingers  contracted 
or  clenched,  and  the  body  retaining  its  animal 
heat  longer  than  in  other  modes  of  death. 

12.  Death  by  strangvlation  presents  much 
the  same  appearances,  the  mark  of  the  cord 
being  lower  down  on  the  neck,  more  hori- 
zontal, and  plainer  and  more  distinctly  ecchy- 
mosed. 

Death  hy  bold  leaves  few  traces  in  the  sys- 
tem. Pale  surface,  general  congestion  of 
internal  organs,  sometimes  effused  serum  in 
the  ventricles  of  the  brain. 

Death  by  burning  presents  a  narrow  white 
line  surrounding  the  burnt  spot ;  external  to 
that,  one  of  a  deep-red  tint,  running  by  de- 
grees into  a  diffused  redness.  This  is  suc- 
ceeded in  a  few  minutes  by  blisters  filled  with 
serum. 

13.  Death  hy  lightning  usually  exhibits  a 
contused  or  lacerated  wound  where  the  elec- 
tric fluid  entered  and  passed  out.  Sometimes 
an  extensive  ecchymosis  appears, — more  com- 
monly on  the  back,  along  the  course  of  the 
spinal  marrow. 

Death  by  starvation  produces  general  ema- 
ciation ;  eyes  and  cheeks  sunken  ;  bones  pro- 
jecting; face  pale  and  ghastly;  eyes  red  and 
open  ;  skin,  mouth,  and  fauces  dry ;  stomach 
and  intestines  empty;  gall-bladder  large  and 
distended;  body  exhaling  a  fetid  odor;  heart, 
lungs,  and  large  vessels  collapsed ;  early  com- 
mencement of  the  putrefactive  process.  These 
and  all  other  questions  relating  to  persons 
found  dead  will  be  found  fully  discussed  in 
works  on  medical  jurisprudence. 

14.  The  Legal  Consequences  of. 
Persons   who   have   been   once   shown   to 

have  been  in  life  are  presumed  thus  to  con- 
tinue until  the  contrary  is  shown:  so  that  it 
lies  on  the  party  asserting  the  death  to  make 
proof  of  it.    2  East,  312 ;  2  Rolle,  461. 

But  proof  of  a  long-continued  absence  un- 
heard from  and  unexplained  will  lay  a 
foundation  for  presumption  of  death.  Various 
periods  of  time  are  iound  in  the  adjudged 
cases.  Thus,  such  presumption  arises  after 
twenty-seven  years.  3  Brown,  C.  C.  510.  So, 
also,  twenty  years,  sixteen  years,  5  Ves.  Ch. 
458;  fourreeti  years,  3  Serg.  &  R.  Penn.  390; 
twelveyears.  18 Johns. N.Y.  141.  Thegenerai 
rule,  as  now  understood,  is  that  the  presump- 
tion of  the  duration  of  life  ceasesatthe  expira- 
tion of  seven  years  from  the  time  when  he 
was  last  known  to  be  living.  1  Phillipps, 
Ev.  Cowen  &  H.  ed.  197;  2  Cowen  &  11. 
Notes  489  ;  1  Greenleaf,  Ev.  §  41 ;  5  Johns. 
Ch.  N.  Y.  263 ;  5  Barnew.  &  Aid.  86.  It  seems 
that  such  continued  absence  for  seven  years 
from  the  particular  state  of  his  residence, 
without  showing  an  absence  from  the  United 
States,  is  sufficient.  10  Pick.  Mass.  515 ;  1 
Rawle,  Penn.  373;  1  A.  K.  Marsh.  Ky.  278; 
1  Penn.  N.  J.  167 ;  2  Bay,  So.  0.  476. 

15.  Questions  of  great  doubt  and  difficulty 
have  arisen  where  several  persons,  respect- 
ively entitled  to  inherit  from  one  another, 
happen  to  perish  all  together  by  the  same 
event,  such  as  a  shipwreck,  a   battle,  or  a 


conflagration,  without  any  possibility  of  as- 
certaining who  died  first.  In  such  cases  the 
French  civil  code  and  the  civil  code  of  Loui- 
siana lay  down  rules  (the  latter  copying 
from  the  former)  which  are  deduced  from 
the  probabilities  resulting  from  the  strength^ 
age,  and  difference  of  sex  of  the  parties. 

If  those  thus  perishing  together  were  under 
fifteen,  the  eldest  shall  be  presumed  the  sur- 
vivor. If  they  were  all  above  sixty,  the 
youngest  shall  be  presumed  the  survivor.  If 
some  were  under  fifteen  and  others  above 
sixty,  the  former  shall  be  presumed  the  sur- 
vivors. If  those  who  have  perished  together 
had  completed  the  age  of  fifteen  and  were 
under  sixty,  the  male  shall  be  presumed  the 
survivor  where  the  ages  are  equal  or  the 
difference  does  not  exceed  one  yesar.  If  they 
were  of  the  eame  sex,  that  presumption  shall 
be  admitted  which  opens  the  succession  in 
the  order  of  nature;  and  thus  the  younge* 
must  be  presumed  to  have  survived  the  elder. 
French  Civil  Cede,  art.  720,  721,  722;  La. 
Civ.  Code,  art.  930,  931,  932,  933. 

16.  The  English  common  law  has  never 
adopted  these  provisions,  or  gone  into  the  re- 
finement of  reasoning  upon  which  they  are 
based.  It  requires  the  survivorship  of  two 
or  more  to  be  proved  by  facts,  and  not  by 
any  settled  legal  rule  or  prescribed  presump- 
tion. In  some  of  the  cases  that  have  arisen 
involving  this  bare  question  of  survivorship, 
the  court  have  advised  a  compromise,  denying 
that  there  was  any  legal  principle  upon 
which  it  could  be  decided.  In  others  the  de- 
cision has  been  that  they  all  died  together, 
and  that  none  could  transmit  rights  to  others. 
1  W.  Blaokst.  640;  Fearne,  Posth.  Works,  38, 
39  ;  2  Phill.  261,  266  ;  Crcke  Eliz.  503  ;  1 
Mete.  Mass.  308 ;  3  Hagg.  Eccl.  748 ;  5  Bar- 
new.  &  Ad.  91 ;  1  Younge  &  C.  Ch.  121 «  1 
Curt.  C.  C.  405,  429. 

IT.  As  to  contracts.  These  are,  in  general,, 
not  affected  by  the  death  of  either  party.  The 
executors  or  administrators  of  the  decedent 
are  required  to  fulfil  all  his  engagements, 
and  may  enforce  all  those  in  his  favor.  But 
to  this  1  ule  there  are  the  following  exceptions, 
in  which  the  contracts  are  terminated  by  the 
death  of  one  of  the  parties : — 

The  contract  of  marriage.     See  Marriage. 

The  contract  of  partnership.  See  Part- 
nership. 

18.  Those  contracts  which  are  altogether 
personal:  as,  where  the  teoeased  had  agreed 
to  accompany  the  other  parly  to  the  conliact 
on  a  journey,  or  to  serve  another,  Pothier,  Obi. 
c.  7,  art.  3,  |§  2, 3,  or  to  instruct  an  apprentice. 
Bacon,  Abr.  Execvtor,  P ;  1  Burn,  Eccl.  Law, 
82;  Hammond,  Partn.  157;  1  Rawle,  Penn, 
61 ;  alf=o  an  instance  of  this  species  of  contract 
in  2  Barnew.  &  Ad.  303.  In  all  those  cases 
where  one  is  acting  for  another  and  by  his 
authority,  such  as  agencies  and  powers  of 
attorney,  where  the  agency  or  power  is  not 
coupled  with  an  interest,  the  death  of  ithe 
party  works  an  immediate  revocation.  Wher- 
ever any  express  or  implied  authority  is 
being  exercised  by  another,  the  death  of 
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the  party  giving  it  is  a  revocation.  30  Vt. 
11. 

As  to  torts.  In  general,  vrhen  the  tort  fea- 
sor or  the  party  injured  dies,  the  cause  of 
action  dies  with  him ;  but  when  the  deceased 
might  have  waived  the  tort  and  maintained 
assumpsit  against  the  defendant,  his  personal 
representative  may  do  the  same  thing.  See 
Actio  Personalis  Mokitur  cum  Persona, 
where  this  subject  is  more  fully  examined. 
When  a  person  accused  and  guilty  of  crime 
dies  before  trial,  no  proceedings  can  be  had 
against  his  representatives  or  his  estate. 

19.  A^  to  inheritance.  By  the  death  of  a 
person  seised  of  real  estate  or  possessed  of 
personal  property,  his  property  real  and  per- 
sonal, after  satisfying  his  debts,  vests,  when 
he  has  made  a  will,  as  he  has  directed  by  that 
instrument;  but  if  he  dies  intestate,  his  real 
estate  goes  to  his  heirs  at  law  under  the 
statute  of  descents,  and  his  personal  to  his 
administrators,  to  be  distributed  to  the  next 
of  kin,  under  the  statute  of  distributions. 

In  suits.  The  death  of  a  defendant  dis- 
charges the  special  bail,  Tidd,  Pract.  243 ;  but 
when  he  dies  after  the  return  of  the  ca.  sa.  and 
before  it  is  flleJ,  the  bail  are  fixed.  6  Term, 
284 ;  5  Binn.  Ponn.  332,  338;  2  Mass.  485 ;  12 
Wheat.  604 ;  4  Johns.  N.  Y.  407  ;  4  N.  II.  29. 

CBATH-BED  DEED.  A  deed  made  by 
one  who  was  at  the  time  sick  of  a  disease 
from  which  he  afterwards  died.     Bell,  Diet. 

DEATH'S  PART.  See  Dead's  Part; 
Dead  Man's  Part. 

DEBENTURE.  A  certificate  given,  in 
pursuance  of  law,  by  the  collector  of  a  port 
of  entry,  for  a  certain  sum  duo  by  the  United 
States,  payable  at  a  time  therein  mentioned, 
to  an  importer  for  drawback  of  duties  on 
merchandise  imported  and  exported  by  him, 
provided  the  duties  arising  on  the  importation 
of  the  said  merchandise  .shall  have  boon  dis- 
charged prior  to  the  time  aforesaid.  See  Act 
of  Congr.  March  2, 1709,  s.  80;  Encyclopedic; 
Dane,  Abr.  Index. 

DEBET  ET  DETIKET  (Lat.  he  owes 
and  withholds).  In  Pleading.  An  action 
of  debt  is  said  to  be  in  the  debet  et  detinet  when 
it  is  alleged  that  the  defendant  owes  and  un- 
justly withholds  or  detains  the  debt  or  thing 
in  question. 

The  action  is  so  brought  between  the  con- 
tracting parties.     See  Detinet. 

DEBET  ET  SOLET  (Lat.  he  owes  and 
is  used  to).  AVheie  a  man  sues  in  a  writ  of 
right  or  to  recover  any  right  of  which  he  is 
for  the  first  time  disseised,  as  of  a  suit  at  a 
mill  or  in  case  of  a  writ  of  gvod  permittai,  he 
brings  his  writ  in  the  debet  et  solet.  Reg. 
Orig.  144  a;  Termes  de  la  Ley ;  Fitzherbert, 
Nat.  Brev.  122,  M. 

DEBIT.  A  term  used  in  book-keeping,  to 
express  the  left-hand  page  of  the  ledger,  to 
which  are  carried  all  the  articles  supplied  or 
paid  on  the  subject  of  an  account,  or  that  are 
cViarged  to  that  account.  It  also  signifies  the 
balance  of  nn  account. 


DEBITA  FUNDI  (Lat.).  In  Scotch 
Iia-w.     Debts  secured  on  land.     Bell,  Diet. 

DEBITA  LAICORUM  (Lat.).  Debts  of 
the  laity.  Those  which  may  be  recovered  in 
civil  courts. 

DEBITUM  IN  PR.S!SENTI  SOL- 
VENDUMINFUTURO(Lat.).  An  obli- 
gation of  which  the  binding  force  is  complete 
and  perfect,  but  of  which  the  performance 
cannot  be  required  till  some  future  period. 

On  such  a  debt  an  action  may  be  brLught. 
13  Pet.  494;  11  Mass.  270. 

DEBT  (Lat.  (ffftere,  toowe;  rfefti'fem,  some- 
thing owed).  In  Contracts.  A  sum  of 
money  due  by  certain  and  express  agreement. 
3  Blackstone,  Comm.  154. 

All  that  is  due  a  man  under  any  form  of 
obligation  or  promise.    3  Mete.  Mass.  522. 

Any  claim  for  money.  Penn.  Stat.  March 
21,  1806,  I  5. 

Active  debt.  One  due  to  a  person.  Uned 
in  the  civil  law. 

Doubtful  debt.  One  of  which  the  payment 
is  uncertain.     Clef  des  Lois  Romaines. 

Hypothecary  debt.  One  which  is  a  lien 
upon  an  estate. 

Judgment  debt.  One  which  is  evidenced  by 
matter  of  record. 

Liquid  debt.  One  which  is  immediately 
and  unconditionally  due. 

Pasiive  debt.     One  which  a  person  owes. 

Privilejed  debt.  One  which  is  to  be  paid 
before  others  in  case  a  debtor  is  Insolvent. 

The  privilege  may  result  from  the  character 
of  the  creditor,  as  where  a  debt  is  due  to  the 
United  States ;  or  the  nature  of  the  debt,  as 
funeral  expenses,  etc.  See  Preference; 
Privilege;  Lien;  Priority;  Distribution. 

3.  A  debt  may  be  evidenced  by  matter  of 
record,  by  a  contract  under  seal,  or  by  a  simple 
contract.  The  distinguishing  and  necessary 
feature  is  that  a  fixed  and  specific  quantity 
is  owing  and  no  future  valuation  is  required 
to  settle  it.  3  Blackstone,  Comm.  154:  2  Hill, 
N.  Y.  220. 

Debts  are  discharged  in  various  ways,  but 
principally  by  payment.  See  Accord  and 
Isatispaction ;  Bankruptcy;  Compensation; 
Confusion;  Defeasance;  Delegation;  Dis- 
charge of  a  Contract  ;  Extinction  ;  Extin- 
guishment ;  Former  Becoverv  ;  Lapce  of 
Time  ;  Novation  ;  Payment  ;  Release  ;  Re- 
scission ;  Set-Off. 

In  Practice.  A  form  of  action  which  lies 
to  recover  a  sum  certain.  2  GreenlcaC,  Ev.  2 
279. 

It  lies  wherever  the  sum  due  is  certain  or  ascer- 
tained in  such  a  manner  as  1o  be  readily  reduced  to 
a  certainty,  without  regard  to  (he  manner  in  which 
the  obligation  was  incurred  or  is  evident  ed.  3  Sneed, 
Tenn.  145 ;  1  Dutch.  N.  J.  506 ;  26  Miss.  521 ;  3 
McLean,  C.  C.  150;. 2  A.  K.  Marsh.  Ky.  264;  1  Mas. 
C.  C.  243. 

It  is  thus  distinguished  from  asajtmpait,  which  lies 
as  well  where  the  sum  due  is  uncertain  as  where  it 
is  certain,  and  from  covennnt,  which  lies  only  upon 
contracts  evidenced  in  a  certain  manner. 

It  is  said  to  lie  in  the  debet  and  detinet  (when  it  is 
stated  that  the  defendant  owes  and  detains)  or  in 
the  detinet  (when  it  is  stated  merely  that  he  detains). 
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Debt  in  the  detitiet  for  goods  differs  from  detinue, 
because  it  is  not  essential  in  tiiis  action,  as  in  de- 
tinue, tliat  tlie  specific  property  in  the  goods  should 
have  been  vested  in  the  plaintiff  at  the  time  the 
action  is  brought.     Dy.  24  6. 

It  is  used  for  the  recovery  of  a  debt  eo  nomine 
and  in  namero;  though  damages,  which  are  in  most 
instances  merely  nominal,  are  usually  awarded  for 
the  detention.     1  H.  Blackst.  560;  Cowp.  588. 

3.  The  action  lies  in  the  debet  and  detinet 
to  recover  money  due,  on  a  record  or  a  judg- 
ment of  a  court  of  record,  Salk.  109  ;  17  Serg. 
&  R.  Penn.  1 ;  27  Vt.  20  ;  10  Tex.  24 ;  21  Vt. 
569  ;  1  Dev.  No.  C.  378  ;  1  Conn.  402,  although 
a  foreign  court,  18  Ohio,  430 ;  3  Brev.  So.  C. 
395  ;  15  Me.  167  ;  2  Ala.  85  ;  1  Blackf.  Ind. 
16  ;  3  J.  J.  Marsh.  Ky.  600  ;  12  Me.  94 ;  see 
6  How.  44,  or  statutes  at  the  suit  of  the  party 
aggrieved,  15  III.  39  ;  22  N.  H.  234:  11  Ali. 
N.  s.  346  ;  15  id.  452 ;  11  Ohio.  130 ;  14  id. 
486;  10  Watts.  382;  1  Scamm.  111.  290;  2 
McLean,  C.  C.  195 ;  8  Pick.  Mass.  514,  or  a 
common  informer,  2  Cal.  243  ;  16  Ala.  N.  s. 
214 ;  8  Leigh,  Va.  479,  including  awards  by 
a  statutory  commission,  11  Gush.  Mass.  429: 
on  specialties,  1  Term,  40 ;  9  Mo.  218  ;  7  Ala. 
772 ;  14  id.  395  ;  3  III.  14 ;  3  T.  B.  Monr.  Ky. 
204 ;  5  Gill,  Md.  103 ;  3  Gratt.  Va.  350 ;  12 
id.  520 ;  32  N.  II.  446 ;  16  111.  79 ;  10  Ilumphr. 
Tenn.367,  including  a  recognizance,  1  Ilempst. 
C.  C.  290 ;  21  Conn.  81 ;  8  Blackf.  Ind.  527  ; 
26  Me.  209 ;  see  15  111.  221 ;  6  Cush.  Mass. 
138 ;  30  Ala.  n.  s.  68 :  on  simple  contracts, 
whether  express,  26  Miss.  521 ;  17  Ala.  N.  s. 
634 ;  1  Humphr.  Tenn.  480,  although  the  con- 
tract might  have  been  discharged  on  or  before 
the  day  of  payment  in  articles  of  merchan- 
dise, 4  Yerg.  Tenn.  171,  or  implied,  Buller, 
Nisi  P.  167 ;  18  Pick.  Mass.  229 ;  10  Yerg. 
Tenn. 452;  28Me.215;  31id!.314;  1  Ilempst. 
C.  C.  181 ;  14  N.  II.  414,  to  recover  a  specific 
reward  offered.     1  N.  J.  310. 

4.  It  lies  in  the  detinet  for  goods,  Dy.  24  6; 

I  Hempst.  C.  C.  290;  3  Mo.  21;  Hard.  Ky. 
508 ;  and  by  an  executor  for  money  due  the 
testator,  1  Wms.  Saund.  1 ;  4  Maule  &  S.  120 ; 
see  10  B.  Monr.  Ky.  247 ;  7  Leigh,  Va.  604; 
or  against  him  on  the  testator's  contracts.  8 
Wheat.  642.  The  declaration,  when  the  action 
is  founded  on  a  record,  need  not  aver  con- 
sideration.    When  it  is  founded  on  a  spe- 

'  cialty,  it  must  contain  the  specialty,  11  Serg. 
&  R.  Penn.  238,  but  need  not  aver  considera- 
tion, 16  111.  79 ;  but  when  the  action  is  for 
rent,  the  deed  need  not  be  declared  on.  14 
N.  H.  414.  When  it  is  founded  on  a  simple 
contract,  the  consideration  must  be  averred ; 
and  a  liability  or  agreement,  though  not 
necessarily  an  express  promise  to  pay,  must 
be  stated.     2  Term,  28,  30. 

5.  The  plea  of  nil  debet  is  the  general  issue 
when  the  action  is  on  a  simple  contract,  on 
statutes,  or  where  a  specialty  is  matter  of  in- 
ducement merely.     2  Mass.  521 ;   5  id.  260  ; 

II  Johns.  N.  Y.  474;  13  111.  619 ;  6  Ark.  250 ; 
18Vt.  241;  3  McLean,  C.  C.  163;  15  Ohio, 
372;  8N.  H.  22;  33  Me.  268;  1  Ind.  146; 
23  Miss.  233.  Non  estfactvm  is  the  common 
plea  when  on  specialty,  denying  the  execu- 
tion of  the  instrument,  2  Ld.  Raym.  1500 ;  2 


Iowa,  320;  4  Strobh.  So.  C.  38;  5  Barb.  N.Y. 
449;  8  Penn.  St.  467;  7  Blackf.  Ind.  514;  3 
Mo.  79 ;  and  nul  tiel  record  when  on  a  record, 
denying  the  existence  of  the  record.  16 
Johns.  N.  Y.  55 ;  23  Wend.  N.  Y.  293.  As  to 
the  rule  when  tlie  judgment  is  one  of  another 
state,  see  33  Me.  268;  3  J.  J.  Marsh.  Ky. 
600;  7  Cranoh,  481:  4  Vt.  58;  1  Penn.  499? 
2  South.  So.  C.  778;  2  111.  2:2  Leigh,  Va. 
172;  as  well  as  the  titles  Foreign  Judg- 
ment, Conflict  of  Laws.  Other  matters 
must,  in  general,  be  pleaded  specially.  1  Ind. 
174. 

The  judgment  is,  generally,  that  the  plain- 
tiff receive  his  debt  and  costs  when  for  the 
plaintiif,  and  that  the  defendant  receive  his 
costs  when  for  the  defendant.  20111.120;  1 
Iowa,  99;  4  How.  Miss.  40;  3  Penn.  St.  437. 
See  8  Serg.  &  R.  Penn.  263;  9  id.  156.  See 
Judgment. 

DEBTEE.  One  to  whom  a  debt  is  due  ;  a 
creditor:  as,  debtee  executor.  3  Blackstone, 
Comm.  18. 

DEBTOR.  One  who  owes  a  debt;  he  who 
may  be  constrained  to  pay  what  he  owes. 

DECANATUS,  DECANIA,  DECANA 
(Lat.).  A  town  or  tithing,  consisting  origin- 
ally of  ten  families  of  freeholders.  Ten 
tithings  compose  a  hundred.  1  Blackstone, 
Comm.  114. 

Decanatus,  a  deanery,  a  company  of  ten. 
Spelman,  Gloss. ;  Calviuus,  Lex. 

Decania,  Decana,  the  territory  under  the 
charge  of  a  dean. 

DECANUS  (Lat.).  A  dean;  an  officer 
having  charge  of  ten  persons.  In  Constanti- 
nople, an  officer  who  has  charge  of  the  burial 
of  the  dead.  Nov.  Jus.  43.59 ;  DuCange.  The 
term  is  of  extensive  use,  being  found  with 
closely  related  meanings  in  the  old  Roman, 
the  civil,  ecclesiastical,  and  old  European 
law.  It  is  used  of  civil  and  ecclesiastical  as 
well  as  military  affairs.  There  were  a  va- 
riety of  decani. 

Decanus  monasticus,  the  dean  of  a  monas- 
tery. 

Decanus  in  majori  ecclesia,  dean  of  a  cathe- 
dral church. 

Decanus  militaris,  a  military  captain  of  ten 
soldiers. 

Decanus  episcopi,  a  dean  presiding  over  ten 
parishes. 

Decanusjfriborgi,  dean  of  afribourg,  tithing, 
or  association  of  ten  inhabitants.  A  Saxon 
officer,  whose  duties  were  those  of  an  inferior 
judicial  officer.  DuCange;  Spelman,  Gloss. ; 
Calvinus,  Lex. 

DECAPITATION  (Lat.  de,  from,  caput, 
a  head).  The  punishment  of  putting  a  per- 
son to  death  by  taking  off  his  head. 

DECEDENT.     A  deceased  person. 

The  signification  of  the  word  has  become  more 
extended  than  its  strict  etymological  meaning. 
Strictly  taken,  it  denotes  a  dying  person,  but  is 
always  used  in  the  more  extended  sense  given,  de- 
noting any  deceased  person,  testate  or  intestate. 

DECEIT.  A  fraudulent  misrepresentar 
tion  or  contrivance,  by  which  one  man  de- 
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ceives  another,  who  has  no  means  of  detect- 
ing the  fraud,  to  the  injury  and  damage  of  the 
latter. 

3,  Fraud,  or  the  intention  to  deceive,  is  the 
very  essence  of  this  injury;  for  if  the  party 
misrepresenting  was  himself  mistaken,  nq 
l>lame  can  attach  to  him.  The  representa- 
tion must  be  made  malo  a.nimo;  but  whether 
or  not  the  party  is  himself  to  gain  by  it  is 
wholly  immaterial. 

It  may  be  by  the  deliberate  ?issertion  of  a 
fsJsehood  to  the  injury  of  another,  by  failure 
to  disclose  a  latent  defect,  or  by  concealing 
an  apparent  defect.     See  Caveat  Emptor. 

The  party  deceived  must  have  been  in  a 
situation  such  as  to  have  no  means  of  detegfe- 
jng  the  deceit. 

3,  The  remedy  for  a  deceit,  unless  the  right 
pf  action  has  been  suspended  or  discharged, 
is  by  an  action  of  trespass  on  the  case.  The 
old  writ  of  deceit  was  brought  for  acknow- 
ledging a  fine,  or  the  like,  in  another  name, 
and,  this  being  a  perversion  of  law  to  an  evil 
purpose  and  a  high  contempt,  the  act  was 
laid  contra  pacem,  and  a  fine  imposed  upon 
the  offender.  SeeBiooke,Ahi.  Disceit;  Viner, 
Abr.  Disceit. 

When  two  or  more  persons  unite  in  a  deceit 
upon  another,  they  may  be  indicted  for  a  con- 
spiracy. See,  generally,  2  Bouvier,  Inst.  nn. 
2321-2329;  Skin.  119;  Sid.  375  ;  3  Term,  52- 
€5;  1  Lev.  247;  1  Strange,  583 ;  lRolle,Abr. 
106:  Comyns,  Dig.  Action  upon  the  Case  for  a 
Deceit,  Chancery  (3  F  1,  2),  (3  M  1),  (3  N  1), 
(4  D  3),  (4  H  4),  (4  L  1\,  (4  0  2),  Covin,  Jus- 
tices of  the  Peace  (B  30),  Pleader  (2  H) ;  1 
Viner,  Abr.  560;  8  id.  490;  Doctrina  Plac. 
51;  Dane,  Abr.  Index;  1  Chitty,  Pract.  832; 
Hammond,  Nisi  P.  c.  2,  s.  4;  Ayliffe,  Pand. 
99;  2  Day,  Conn.  205,  531;  12  Mass.  20;  3 
Johns.  N.  Y.  269 ;  6  id.  181;  18  id.  395;  4 
Yeates,  Penn.  522:  11  Serg.  &  R.  Penn.309; 
7  Penn.  St.  296;  4  Bibb,  Ky.  91;  1  Nott  & 
JH'O.  So.  C.  97. 

DECEM  TALES  (Lat.  ten  such).  In 
Practice.  A  writ  requiring  the  sheriff  to 
appoint  ten  like  men  (apponere  decern  tales),  to 
makeup  a  full  jury  when  a  sufficient  number 
do  not  appear. 

DECEMVIRI  LITIBTJS  JUDICAN- 
PIS.  Ten  judges  (five  being  senators  and 
five  knights),  appointed  by  Augustus  to  act 
as  judges  in  certain  cases.  Calvinus,  l^ex. ; 
Anthon,  Rom.  Ant. 

DECENNARIITS  (Lat.).  One  who  held 
qne-half  a  virgate  of  land.  DuCange.  One 
of  the  ten  freeholders  in  a  decennary.  Du- 
I3ange;  Calvinus,  Lex. 

Decennier.  One  of  the  decennarii,  or  ten 
freeholders  making  up  a  tithing.  Spelman, 
Gloss.;  DuCange,  Decenna;  1  Blackstone, 
Comm.  114.     See  Decanus. 

DECENNARY  (Lat.  decern,  ten).  A  dis- 
trict originally  containing  ten  men  with  their 
families. 

King  Alfred,  for  the  better  preservation  of  the 
peace,  divided  England  into  counties,  the  counties 
into  hundreds,  (ind  the  hundreds  juto  tithipgs  or 


decennaries ;  the  inhabitants  whereof,  living  to, 
gether,  were  sureties  or  pledges  for  each  other's 
good  behaviour.  One  of  the  principal  men  of  the 
latter  number  presided  over  the  rest,  and  was 
called  the  chief  pledge,  borshulder,  borrow's  elder, 
or  tytbing-man. 

DECIES  TANTUM  (Lat.).  An  obsolete 
writ,  which  lormerly  lay  against  a  juror  who 
had  taken  money'  for  giving  his  verdict. 
Called  so,  because  it  was  sued  out  to  recover 
from  him  ten  times  as  much  as  he  took. 

DECIMiE  (Lat.).  The  tenth  part  of  the 
annual  projitof  each  living,  payable  formerly 
to  the  pope.  There  were  several  valusitions 
made  of  these  livings  at  different  times.  The 
decimcB  (tenths)  were  appropriated  to  the 
crown,  and  a  new  valuation  established,  by 
26  Hen.  VIII.  c.  3.  1  Sharswood,  Blaokst, 
Comm.  284. 

DECIME.  A  French  coin,  of  th?  value 
of  the  tenth  part  of  a  franc,  or  nearly  two 
cents. 

DECISION.  In  Practice.  A  judg- 
ment given  by  a  competent  tribunal.  The 
French  lawyers  call  the  opinions  which  they 
give  on  questions  propounded  to  them,  deci- 
sions.    See  Inst.  1.  2.  8;  Dig.  1.  2.  2. 

DECLARANT  One  who  makes  a  de- 
claration. 

DECLARATION.  In  Pleading.  A 
specification,  in  a  methodical  and  logical 
form,  of  the  circumstances  which  constitute 
the  plaintiff's  cause  of  action.  1  Chitty, 
Plead.  248;  Coke,  Litt.  17  a,  303  a;  Bacon, 
Abr.  Pleas  (B);  Comyns,  Dig.  Pleader,  C  7; 
Lawes,  Plead.  35;  Stephen,  Plead.  36;  6 
Serg.  &  R,  Penn.  28. 

In  real  actions,  it  is  most  properly  called  the 
cow«( ;  in  a  personal  one,  the  declaration.  Stephen, 
Plead.  36;  Doctrina  Plac.  83;  Lawes,  Plead.  33. 
See  Fitzherbert,  Nat.  Brev.  16  a,  60  d.  The  lat- 
ter, however,  is  now  the  general  term, — being  that 
commonly  used  wlien  referring  to  real  and  personal 
actions  without  distinction.  3  Bouvier,  lest.  n. 
2815. 

In  an  action  at  law,  the  declaration  answers  te 
the  bill  in  chancery,  the  libel  (nar)  atio)  of  the  civi- 
lians, and  the  allegation  of  the  ecclesiastical  courts. 

2.  It  may  be  general  or  special:  for  exam- 
ple, in  debt  on  a  bond,  a  declaration  counting 
on  the  penal  part  only  is  general;  one  which 
sets  out  both  the  bond  and  the  copdition  and 
assigns  the  breach  is  special.  Gould,  Plead, 
c.  4,  §  50. 

3.  The  parU  of  a  declaration  are  the  title 
of  the  court  and  term ;  the  venue,  gee  Venue  ; 
the  commencement,  which  contains  a  state- 
ment of  the  names  of  the  parties  and  the 
character  in  which  they  appear,  whether  in 
their  own  right,  the  right  of  another,  in  a 
political  capacity,  etc.,  the  mode  in  which  the 
defendant  has  been  brought  into  court,  ar.d 
a  brief  recital  of  the  form  of  action  to  be 
proceeded  in,  1  Saund.  318,  n.  3,  111;  6 
Term,  130;  the  statement  of  the  cause  of  ac- 
ti(m,  which  varies  with  the  facts  of  the  case 
and  the  nature  of  the  action  to  be  brought, 
and  which  may  be  made  by  means  of  one  or 
of  several  counts,  3  Wils.  185 ;  2  Bay,  So.  Q 
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206,  see  Count  ;  the  conclusion,  which  in  per- 
sonal and  mixed  actions  should  be  to  the 
damage  [ad  damnum,  which  title  see)  of  the 
plaintiff,  Comyns,  Dig.  Pleader  (C  84);  10 
Coke,  116  b,  117  a;  I  Maule  &  S.  23b,  un. 
less  in  scire  facias  and  in  penal  actions  at 
the  suit  of  a  common  informer,  but  which 
need  not  repeat  the  capacity  of  the  plaintiff, 
5  Binn.  Penn.  16,  21 ;  the  profert  of  letters 
testamentary  in  case  of  a  suit  by  an  executor 
or  administrator.  Bacon,  Abr.  Executor  (C); 
Dougl.  5,  u. ;  1  Day,  Conn.  305 ;  and  the 
pledges  of  prosecution,  which  are  generally 
disused,  and,  when  found,  are  only  the  fioti-> 
t^ious  persons  John  Doe  and  Richard  Roe. 

4.  The  requisites  or  qualities  of  a  declara- 
tion are  that  it  must  correspond  with  the 
process ;  and  a  variance  in  this  respect  was 
formerly  the  subject  of  a  plea  in  abatement, 
see  Abatement;  it  must  contain  a  statement 
of  all  the  facts  necessary  in  point  of  law  to 
sustain  the  action,  and  no  more.  Coke,  Litt. 
303  a;  Plowd.  84,  122.  See  2  Mass.  363; 
Cowp.  682;  6  East,  422;  5  Term,  623;  Viner, 
Abr.  Declaration. 

5>  The  circumstances  must  be  stated  with 
certainty  and  truth  as  to  parties,  3  Caines, 
N.  Y.  170;  1  Penn.  St.  75;  10  Serg.  &  R. 
Penn.  267;  6  Rich.  So.  C.  390;  8  Tex.  109; 
4  Munf.  Va.  430;  6  id.  219;  1  Wash.  C.  C. 
372  ;  time  of  occurrence,  and  in  personal  ac- 
tions it  must,  in  general,  state  a  time  when 
every  material  or  traversable  fact  happened, 
36  N.  H.  252 ;  3  Ind.  484;  3  Zabr.  N.  J.  309 ; 
3  McLean,  C.  C.  96;  see  15  Barb.  N.  Y.  550 ; 
and  when  a  venue  is  necessary,  time  must 
also  be  mentioned,  5  Term,  620;  Comyns, 
Dig.  Pleader  (C  19);  Plowd.  24;  14  East, 
390;  5  Barb.  N.  Y.  375 ;  4  Den.  N.  Y.  80, 
though  the  precise  time  is  not  material,  2 
Dall.  Penn.  346;  3  Johns.  N.  Y.  43;  13  id. 
253 ;  25  Ala.  n.  s.  469,  unless  it  constitute  a 
material  part  of  the  contract  declared  upon, 
or  where  the  date,  etc.  of  a  written  contract  or 
record  is  averred,  4  Term,  590;  10  Mod.  313  ; 
2  Campb.  307,  308,  n. ;  36  N.  H.  252;  3  Zabr. 
N.  J.  309;  or  in  ejectment,  in  which  the  de- 
mise must  be  stated  to  have  been  made  after 
the  title  of  the  lessor  of  the  plaintiff  and  his 
right  of  entry  accrued,  2  East,  257 ;  1  Johns. 
Cas.  N.  Y.  283 ;  the  place,  see  Venub  ;  and, 
generally,  as  to  particulars  of  the  demand, 
sufficient  to  enable  the  defendant  to  ascertain 
precisely  the  plaintiff's  claim.  13  East,  102; 
7  Taunt.  642;  F.  Moore,  467;  2  Bos.  &  P. 
265;  2  Saund.  74  b;  12  Ala.  n.  s.  567;  2 
Barb.  N.  Y.  643;  35  N.  H.  530;  32  Miss.  17; 
1  Rich.  So.  C.  493. 

In  Evidence.  A  statement  made  by  a 
party  to  a  transaction,  or  by  one  having  an 
interest  in  the  existence  of  some  fact  in  rela- 
tion to  the  same. 

6.  Such  declarations  are  regarded  as  ori- 
ginal evidence  and  admissible  as  saoh— first, 
when  the  fact  that  the  declaration  was  made 
is  the  point  in  question,  4  Mass.  702 ;  5  id. 
444;  gjohns.N.  Y.45;  11  Wend.  N.  Y.  110; 
1  Conn.  387 ;  2  Campb.  511 ;  2  Barnew.  &  Ad. 
845    1  Mood.  &  R.  2,  8;  9  Bingh.  359 ;  see  1 


Phillipps,  Ev.  188;  4  Bingh.  n.  c.  489;  1 
Brod.  &  B.  269 ;  second,  including  expressions 
of  bodily  feeling,  where  the  existence  or  na- 
ture of  such  feelings  is  the  object  of  inquiry, 
as  expressions  of  affection  in  actions  for  crim. 
con.,  2  Stark.  191 ;  1  Barnew.  &  Aid.  90;  8 
Watts,  Penn.  355 ;  see  4  Esp.  39 ;  2  Carr.  & 
P.  22;  7  id.  198,  representations  by  a  sick 
person  of  the  nature,  symptoms,  and  effects 
of  the  malady  under  which  he  is  laboring,  6 
East,  188 : 4  M'Cord,  So.  C.  38 ;  8  Watts,  Penn. 
355;  see  9  Carr.  &  P.  275;  7  Cush.  Mass. 
581 ;  30  Ala.  n.  s.  562 ;  23  Ga.  17 ;  27  Mo. 
279;  30  Vt.  377,  in  prosecutions  for  rape, 
the  declarations  of  the  woman  forced,  1  Rus- 
sell, Crimes,  565;  2  Stark.  241;  18  Ohio,  99; 
third,  in  cases  of  pedigree,  including  the  de- 
clarations of  deceased  persons  nearly  related 
to  the  parties  in  question,  Cowp.  591 ;  13  Ves. 
Ch.  140,514;  2  Bingh.  86;  3  Russ.  &  M.  147  ; 
2  Carr.  &  K.  701:  1  Crompt.  M.  &  R.  Exch. 
919  ;  1  De  Gex  &  S.  40  ;  1  How.  231 ;  4  Rand. 
Va.  607 ;  3  Dev.  &  B.  No.  C.  91 ;  18  Johns. 
N.  Y.  37:  2  Conn.  347;  4  N.  H.  371,  family 
records,  4  Campb.  401 ;  8  Barnew.  &  C.  813  ; 
5  Clark  &  F.  Hou.  L.  24;  11  id.  85;  7  Scott, 
N.  E.  141 ;  2  Dall.  Penn.  116;  1  Penn  St.  381  j 
8  Johns.  N.  Y.  128  ;  and  see  11  East,  503 ; 
13  Ves.  Ch.  614;  1  Pet.  328;  5  Serg.  &  R. 
Penn.  251;  4  Mas.  C.  C.  £68;  fourth,  cases 
where  the  declaration  may  be  considered  as 
a  part  of  the  res  gestce,  36  N.  H.  167,  353 ; 
16  Tex.  74;  6  Fla.  13;  41  Me.  149,  432;  20 
Ga.  452,  including  those  made  by  persons  in 
the  possession  of  land,  4  Taunt.  6,  7  ;  5 
Barnew.  &  Ad.  223 ;  9  Bingh.  41 ;  1  Campb. 
361;  1  Bingh.  N.  c.  430;  8  Q.  B.  243;  16 
Mees.  &  W.  Exch.  497;  2  Pick.  Mass.  536  j 
5  Mete.  Mass.  223;  7  Conn.  319  ;  17  id.  539; 

1  Watts,  Penn.  152;  4  Serg.  &  R.  Penn.  174; 

2  M'Cord,  So.  C.  241;  2  Me.  242;  16  id.  27; 
2  N.  H.  287;  14  id.  19;  15  id.  546;  1  Ired. 
No.  C.  482 ;  10  Ala.  n.  s.  355  ;  6  Hill,  N.  Y. 
405  ;  30  Vt.  29 ;  19  111.  31 ;  30  Miss.  689;  see 
33  Penn.  St.  411;  27  Mo.  220;  28  Ala.  n.  s. 
236;  4  Iowa,  524;  9  Ind.  323,  and  entries 
made  by  those  whose  duty  it  was  to  make 
such  entries.  See  1  Greenleaf,  Ev.  §§  115-< 
123;  1  Smith,  Lead.  Cas.  Hare  &  W.  ed.  142. 

T.  Declarations  regarded  as  secondary  evi- 
dence or  hearsay  are  yet  admitted  in  some 
cases:  first,  in  matters  of  general  and  publie 
interest,  common  reputation  being  admissible 
as  to  matters  of  public  interest,  14  East,  329, 
n.;  1  Maule  &  S.  686;  4  Campb.  416;  6 
Mees.  &  W.  Exch.  234 ;  19  Conn.  250,-  but 
reputation  amongst  those  only  connected  with 
the  place  or  business  in  question,  in  regard  to 
matters  of  general  interest  merely,  1  Crompt. 
M.  &  R.-  Exch.  929  ;  2  Barnew.  &  Ad.  245  ; 
and  the  matter  must  be  of  a  quasi  publig 
nature,  1  East,  367  ;  14  id.  329,  n. ;  5  Term, 
121 ;  10  Barnew.  &  C.  657  ;  3  Campb.  288 ; 
1  Maule  &  S.  77 ;  2  id.  494 ;  1  Taunt.  261; 
1  Mood.  &  M.  416;  10  Pet.  412;  16  La.  296; 
see  Reputation  ;  second,  in  cases  of  ancient 
possession  where  ancient  documents  are  ad- 
mitted, if  found  in  a  place  in  which  and  under 
the  care  of  persons  with  whom  such  paper* 
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might  reasonably  be  expected  to  be  found,  2 
Bingh.  N.  c.  183;  4  Dow,  Pari.  Cas.  297;  12 
Mees.  &  W.  Exch.  205  ;  8  Q.  B.  158 ;  11  id. 
^4;  1  Price,  Exch.  225;  2  id.  303;  5,  id. 
312;  4  Wheat.  213;  5  Pet.  319;  9  id.  663; 

5  Cow.  N.  Y.  221 ;  7  Wend.  N.  Y.  371 ;  2 
Nott.  &  M'C.  So.  C.  55,  400;  4  Pick.  Mass. 
160,  if  they  purport  to  be  a  part  of  the 
transaction  to  which  they  relate,  1  Greenleaf, 
Ev.  §  144 ;  third,  in  case  of  declarations  and 
entries  made  against  the  interest  of  the  party 
making  them,  whether  made  concurrently 
with  the  act  or  subsequently,  1  Taunt.  141 ; 
3  id.  303 ;  4  id.  16 :  1  Campb.  367 ;  3  id. 
457  ;  2  Term,  53  ;  3  Brod.  &  B.  132 ;  3  Bar- 
new.  &  Ad.  893 ;  and  see  1  Phillipps,  Ev. 
293  ;  Gresley,  Bq.  Ev.  221 ;  but  such  decla- 
rations and  entries,  to  be  so  admitted,  must 
appear  or  be  shown  to  be  against  the  pecu- 
niary interest  of  the  party  making  them,  1 
Carr.  &  P.  276 ;  11  Clark  &  F.  Hou.  L.  85 ; 

10  East,  109  ;  2  Jao.  &  W.  Ch.  789  ;  3  Bingh. 
N.  c.  308,  320  ;  fourth,  dying  declarations. 

8.  Dying  declarations,  made  in  cases  of 
homicide  where  the  death  of  the  deceased  is 
the  subject  of  the  charge  and  the  circum- 
stances of  the  death  are  the  subject  of  the 
dying  declarations,  are  admissible,  2  Barnew. 
&,  C.  605  ;  1  Leach,  Cr.  Cas.  267,  378 ;  2 
Mood.  &  R.  53 ;  2  Johns.  N.  Y.  31,  35 ;  15 
id.  286  ;  1  Meigs,  Tenn.  265  ;  4  Miss.  655  ; 
see  4  Carr.  &  P.  '233,  if  made  under  a  sense 
of  impending  death.    2  Leach,  Cr.  Cas.  563 ; 

6  Carr.  &  P.  386,  631 ;  7  id.  187 ;  1  Mood. 
Cr.  Cas.  97 ;  2  id.  135 ;  5  Cox,  Cr.  Cas.  318 ; 

11  Ohio,  424;  2  Ark.  229;  3  Cush.  Mass. 
181 ;  9  Humphr.  Tenn.  9, 24.  And  see  3  Carr. 
&  P.  260 ;  6  id.  386  ;  2  Va.  Cas.  78,  111 ;  3 
Leigh,  Va.  786  ;  1  Hawks,  Tenn.  442.  The 
declaration  may  have  been  made  by  signs, 
1  Greenleaf,  Ev.  §  161  6,  and  in  answer  to 
questions.  7  Carr.  &  P.  238  ;  2  Leach,  Cr. 
Cas.  563  ;  3  Leigh,  Va.  758.  The  substance 
only  need  be  given  by  the  witness,  11  Ohio, 
424 ;  8  Blackf.  Ind.  101 ;  but  the  declaration 
must  have  been  complete,  3  Leigh,  Va.  786, 
and  the  circumstances  under  which  it  was 
made  must  be  shown  to  the  court.  1  Stark. 
521 ;  3  Carr.  &  P.  629  ;  6  id.  386 ;  7  id.  187 ; 

1  Hawks,  No.  C.  444 ;  2  Ashm.  Penn.  41,  69 ; 

2  Gratt.  Va.  594 ;  16  Miss.  401 ;  2  Hill,  So. 
C.  619. 

9.  Declarations,  to  be  admissible  as  original 
evidence,  must  have  been  made  at  the  time  of 
doing  the  act  to  which  they  relate.  3  Conn. 
250 ;  19  id.  250 ;  16  Miss.  722 ;  9  Paige,  Ch. 
N.  Y.  611 ;  3  Ga.  513  ;  23  id.  193  ;  8  Mete. 
Mass.  436 ;  13  id.  237,  544 ;  6  Me.  266 ;  34 
id.  310;  8  N.  H.  40 ;  36  id.  353  ;  14  Serg.  & 
R.  Penn.  275  ;  8  Watts,  Penn.  479  ;  5  Term, 
512 ;  2  Bingh.  99 ;  9  id.  349 ;  1  Barnew.  & 
Ad.  135.  And  see  1  Mete.  Mass.  242;  3  id. 
199 ;  4  Fla.  104 ;  3  Humphr.  Tenn.  315  ;  24 
Vt.  363;  21  Conn.  101.  For  cases  of  entries 
in  books,  see  1  Binn.  Penn.  234 ;  8  Watts, 
Penn.  544;  4  Serg.  &  R.  Penn.  3,  5  ;  9  id. 
285  ;  13  Mass.  427. 

In  order  to  their  admission  as  secondary 
evidence,  the   declarant  must  be   dead,  11 


Price,  Exch.  162  ;  1  Carr.  &  K.  58  ;  12  Vt. 
178  ;  and  the  declaration  must  have  been 
made  before  any  controversy  arose.  13  Ves. 
Ch.  514;  3  Campb.  444;  4  id.  401;  10 
Barnew.  &  C.  657 ;  4  Maule  &  S.  486;  1  Pet. 
328.  It  must  also  appear  that  the  declarant 
was  in  a  condition  or  situation  to  know  the 
facts,  or  that  it  was  his  duty  to  know  them. 
2Jac.  &W.  Ch.464;  10  East,  109  ;  15i(?.  32: 
9  Barnew  &  C.  935 ;  10  id.  317  ;  4  Q.  B.  137 ; 
2  Smith,  Lead.  Cas.  Hare  &  W.  ed.  193,  n. 

10.  The  declarations  of  an  agent  respect- 
ing a  subject-matter,  with  regard  to  which 
he  represents  the  principal,  bind  the  prin- 
cipal. Story,  Ag.  ^i  134-137;  1  Phillipps, 
Ev.  381;  2'Q.  B.  212;  3  Harr.  N.  J.  299  ;  20 
N.  H.  165  ;  31  Ala.  N.  s.  33  ;  6  Gray,  Mass. 
450,  if  made  during  the  continuance  of  the 
agency  with  regard  to  a  transaction  then 
pending,  8  Bingh.  451;  10  Ves.  Ch.  123;  4 
Taunt.  519 ;  5  Wheat.  336 ;  6  Watts,  Penn. 
487  ;  8  id.  39  ;  14  N.  H.  101 ;  4  Cush.  Mass. 
93  ;  30  Vt.  29 ;  11  Rich.  So.  C.  307 ;  24  Ga. 
211 ;  31  Ala.  N.  s.  33  ;  7  Gray,  Mass.  92,  345 ; 
4  E.  D.  Smith,  N.  Y.  165  ;  see  3  Rob.  La. 
201;  8  Mete.  Mass.  44;  19  111.  456;  and 
similar  rules  extend  to  partners'  declarations. 
1  Greenleaf,  Ev.  §  112;  31  Ala.  N.  s.  26;  36 
N.  H.  167.     See  Partner. 

11.  When  more  than  one  person  is  con- 
cerned in  the  commission  of  a  crime,  as  in 
cases  of  riots,  conspiracies,  and  the  like,  the 
declarations  of  either  of  the  parties,  made 
while  acting  in  the  common  design,  are  evi- 
dence against  the  whole,  3  Barnew.  &  Aid. 
566  ;  1  Stark.  81 ;  2  Pet.  358  ;  10  Pick.  Mass. 
497  ;  30  Vt.  100  ;  32  Miss.  405  ;  9  Cal.  593  ; 
but  the  declarations  of  one  of  the  rioters  or 
conspirators,  made  after  the  accomplishment 
of  their  object  and  when  they  no  lunger  acted 
together,  are  evidence  only  against  the  party 
making  them.  2  Starkie,  Ev.  235  ;  2  Russell, 
Crimes,  572;  Roscoe,  Crim.  Ev.  324;  1  111. 
269  ;  1  Mood.  &  M.  501.  And  see  2  Carr.  & 
P.  232 ;  7  Gray,  Mass.  1,  40.  See  Hearsay; 
Boundary  ;  Reputation  ;  Confession. 

In  Scotch  Law.  The  prisoner's  state- 
ment before  a  magistrate. 

12.  When  used  on  trial,  it  must  be  proved 
that  the  prisoner  was  in  his  senses  at  the 
time  of  making  it,  and  made  it  of  his  own 
free  will.  2  Hume,  Sess.  Sc.  328 ;  Alison, 
Pract.  657.  It  must  be  signed  by  the  wit- 
nesses present  when  it  was  made,  Alison, 
Pract.  557,  and  by  the  prisoner  himself. 
Arkl.  Just.  Sc.  70.  See  Paterson,  Comp.  ii 
952,  970. 

DECLARATION  OF  INDEPEND- 
ENCE.  A  state  paper  issued  by  the  con- 
gress of  the  United  States  of  America,  in  the 
name  and  by  the  authority  of  the  people,  on 
the  fourth  day  of  July,  1776,  wherein  are  set 
forth  :— 

Certain  natural  and  unalienable  rights  of 
man ;  the  uses  and  purposes  of  governments; 
the  right  of  the  people  to  institute  or  to 
abolish  them ;  the  sufferings  of  the  colonies, 
and  their  right  to  withdraw  from  the  tyranny 
of  the  king  of  Great  Britain  ; 
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The  various  acts  of  tyranny  of  the  British 

king ' 

The  petitions  for  redress  of  those  injuries, 
and  the  refusal  to  redress  them  ;  the  recital 
of  an  appeal  to  the  people  of  Great  Britain, 
and  of  their  being  deaf  to  the  voice  of  justice 
and  consanguinity; 

An  appeal  to  the  Supreme  Judge  of  the 
(world  for  the  rectitude  of  the  intentions  of 
the  representatives ; 

A  declaration  that  the  United  Colonies  are, 
and  of  right  ought  to  be,  free  and  independent 
states ;  that  they  are  absolved  from  all  allegi- 
ance to  the  British  crown,  and  that  all  political 
connection  between  them  and  the  state  of 
Great  Britain  is.  and  ought  to  bfe  dissolved  ; 

A  pledge  by  the  representatives  to  each 
other  of  their  lives,  their  fortunes,  and  their 
sacred  honor. 

The  effect  of  this  declaration  was  the  estar 
blishment  of  the  government  of  the  United 
States  as  free  and  independent;  and  thence- 
forth the  people  of  Great  Britain  have  been 
held,  as  the  rest  of  mankind,  enemies  in  war, 
in  peace  friends. 

DECLARATION    OP    INTENTION. 

The  act  of  an  alien  who  goes  before  a  court 
of  record  and  in  a  formal  manner  declares 
that  it  is  bond  fide  his  intention  to  become  a 
citizen  of  the  United  States,  and  to  renounce 
forever  all  allegiance  and  fidelity  to  any 
foreign  prince,  potentate,  state,  or  sove- 
reignty whereof  at  the  time  he  may  be  a 
citizen  or  subject.  Act  of  Cong.  April  14, 
1802,8.  1.  _  or. 

This  declaration  must,  in  ordinary  cases, 
be  made  at  least  three  years  before  his  ad- 
mission. Id.  But  there  are  numerous  excep- 
tions to  this  rule.     See  Naturalization. 

DECLARATION  OP  TRUST.  The 
act  by  which  an  individual  acknowledges 
that  a  property,  the  title  of  which  he  holds, 
does  in  fact  belong  to  another,  for  whose  use 
he  holds  the  same. 

The  instrument  in  which  such  an  acknow- 
ledgment is  made. 

Such  a  declaration  is  not  always  in  writing ; 
though  it  is  highly  proper  it  should  be  so. 
Hill,  Trust,  49,  note  y ;  Sugden,  Pow.  200;  1 
Washburn,  Real  Prop. ;  Geldart,  Conv. 

DECLARATION  OP  WAR.  The 
public  proclamation  of  the  government  of  a 
state,  by  which  it  declares  itself  to  be  at 
war  with  a  foreign  power  which  is  named, 
and  which  forbids  all  and  every  one  to  aid  or 
assist  the  common  enemy. 

3.  The  power  of  declaring  war  is  vested 
in  congress  by  the  constitution,  art.  1,  s.  8. 
There  is, no  form  or  ceremony  necessary  ex- 
cept the  passage  of  the  act.  A  manifesto 
stating  the  causes  of  the  war  is  usually  pub- 
lished ;  but  war  exists  as  soon  as  the  act  takes 
effect.  It  was  formerly  usual  to  precede  hos- 
tilities by  a  public  declaration  communicated 
to  the  enemy,  and  to  send  a  herald  to  demand 
satisfaction.  Potter,  Grec.  Ant.  b.  3,  c.  7 ; 
Dig.  49.  15.  24.  But  that  is  not  the  practice 
of  modern  times. 


In  some  countries,  as  England,  the  power 
of  declaring  war  is  vested  in  the  king;  but  he 
has  no  power  to  raise  men  or  money  to  carry 
it  on, — which  renders  the  right  almost  nugar 
tory. 

DECLARATORY.  Something  which 
explains  or  ascertains  what  before  was  uncer- 
tain or  doubtful:  as,  a  declaratory  statute, 
which  is  one  passed  to  put  an  end  to  a  doubt 
as  to  what  the  law  is,  and  which  declares 
what  it  is  and  what  it  has  been.  1  Black- 
stone,  Comm.  86. 

DECLINATION.    In  Scotch  Law.    A 

preliminary  plea  objecting  to  the  jurisdiction 
on  the  ground  that  the  judge  is  interested  in 
the  suit. 

DECOCTION.  The  operation  of  boiling 
certain  ingredients  in  a  fluid  for  the  purpose 
of  extracting  the  parts  soluble  at  that  tempe- 
rature.    The  product  of  this  operation. 

In  a  case  in  which  the  indictment  charged  the 
prisoner  with  having  administered  to  a  woman  a 
decoction  of  a  certain  shrub  called  savin,  it  ap- 
peared that  the  prisoner  had  administered  an  infu- 
aittii,  and  not  a  decoction.  The  prisoner's  counsel 
insisted  that  he  was  entitled  to  an  acquittal  on  the 
ground  that  the  medicine  was  misdescribed  j  but  it 
was  held  that  infusion  and  decoction  are  cjusdem 
fjeneriSf  and  that  the  variance  was  immaterial.  3 
Campb.  74,  75. 

DBCOCTOR.  In  Roman  Law.  A  bank- 
rupt; a  person  who  squandered  the  money  of 
the  state.     Calvinus,  Lex. ;  DuCange. 

DECOLLATIO.  Decollation ;  behead- 
ing. 

DECONPES.      In   Prenoh    Law.      A 

name  formerly  given  to  those  persons  who 
died  without  confession,  whether  they  refused 
to  confess  or  whether  they  were  criminals  to 
whom  the  sacrament  was  refused.  Droit  de 
Canon,  par  M.  l'Abb6  Andr6;  Dupin,  Gloss, 
to  Loisel's  Institutes. 

DECOY.  A  pond  used  for  the  breeding 
and  maintenance  of  water-fowl.  11  Mod.  7  i, 
130;  3  Salk.  9;  Holt,  14;  11  East,  571. 

DECREE.  In  Practice.  The  judgment 
or  sentence  of  a  court  of  equity. 

It  is  either  interlocutory  or  final.  The 
former  is  given  on  some  plea  or  issue  arising 
in  the  cause  which  does  not  decide  the  main 
question;  the  latter  settles  the  matter  in  dis- 
pute; and  a  final  decree  has  the  same  effect 
as  a  judgment  at  law.  2  Madd.  Ch.  462-  1 
Chahc.  Cas.  27 ;  2  Vern.  Ch.  89 ;  4  Brown, 
Pari.  Cas.  287.  See  7  Viner,  Abr.  394 ;  7 
Comyns,  Dig.  445 ;  1  Belt,  Suppl.  Ves.  223  ; 
Bouvier,  Inst.  Index. 

In  Legislation.  In  some  countries,  as  in 
France,  some  acts  of  the  legislature  or  of  the 
sovereign,  which  have  the  force  of  law,  are 
called  decrees:  as,  the  Berlin  and  Milan  de- 
crees. 

In  Scotch  Law.  A  final  judgment  or 
sentence  of  court  by  which  the  question  at 
issue  between  the  parties  is  decided. 

DECREE  IN  ABSENCE.  In  Scotch 
Law.     Judgment  by  default  or  pro  confesso. 

DECREE  OP  CONSTITUTION.     In 
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Bootcli  Law.  Any  decree  by  which  the 
extent  of  a  debt  or  obligation  is  ascertained. 

The  term  ia,  however,  usually  applied  especially 
to  those  decrees  which  are  required  to  found  a,  title 
in  the  'person  of  the  creditor  in  the  event  of  the 
death  of  either  the  debtor  or  the  originfil  oreditur. 
Bell,  Diet. 

DECREE  DATIVE.  In  Scotch  Law. 
The  order  of  a  court  of  probate  appointing  an 
administrator. 

DECREE  OP  FORTHCOMING.  In 
Scotch  Law.  The  decree  made  after  an 
arrestment,  ordering  the  debt  to  be  paid  or 
the  effects  to  be  delivered  up  to  the  arresting 
creditor.     Bell,  Diet. 

DECREE  OF  LOCALITY.  In  Scotch 
Law^.  The  decree  of  a  teind  court  allocating 
stipend  upon  different  heritors.  It  is  equivp,- 
lent  to  the  apportionment  of  a  tithe  rent- 
charge. 

DECREE  OF  MODIFICATION.  In 
Scotch  Law.  A  decree  of  the  teind  court 
modifying  or  fixing  a  stipend. 

DECREE  OF  REGISTRATION.  In 
Scotch  Law.  A  proceeding  by  which  the 
creditor  has  immediate  execution.  It  is 
somewhat  like  a  warrant  of  attorney  to  cout 
fess  judgment.     1  Bell,  Comm.  1.  1.  4. 

DECREET.      In    Scotch   Law.      The 

final  judgment  or  sentence  of  court  by  which 
the  question  at  issue  between  the  parties  is 
decided. 

Decreet  ahsolutor.  One  where  the  decision 
is  in  favor  of  the  defendant. 

Decreet  condemnaior.  One  where  the  de- 
cision is  in  favor  of  the  plaintiff.  Erskine, 
Inst.  4.  3.  5. 

DECREET  ARBITRAL.  In  Scotch 
Law.  The  award  of  an  arbitration.  The 
form  of  promulgating  such  award.  Bell, 
Diet.  Arbitration;  2  Bell,  Hou.  L.  So.  49. 

DECRETALES  BONIFACII  OCTA- 
VI.  A  supplemental  collection  of  the  canon 
law,  published  by  Boniface  VIII.  in  1298, 
called,  also,  Liber  Sextus  Decretalium  (Sixth 
Book  of  the  Decretals).  1  Kaufmann,  Mac- 
keld.  Civ.  Law,  83,  n.     Sae  Decretals. 

DECRETALES    OREGORII    NONI. 

The  decretals  of  Gregory  the  Ninth.  A  col- 
lection of  the  laws  of  the  church,  published  by 
order  of  Gregory  IX.  in  1227.  It  is  composed 
of  five  books,  subdivided  into  titles,  and  each 
title  is  divided  into  chapters.  They  are  cited 
by  using  an  X  (or  extra) :  thus.  Cap.  &  X  de 
Begulis  Juris,  etc.  1  Kaufm.  Mackeld.  Civ. 
Law,  83,  n.;  Butler,  Hor.  Jur.  115. 

DECRETALS.  In  Ecclesiastical  Law. 

Canonical  epistles,  written  by  the  pope  alone, 
or  by  the  pope  and  cardinals,  at  the  instance 
or  suit  of  one  0|  more  persons,  for  the  order- 
ing and  determining  some  matter  in  contro- 
versy, and  which  have  the  authority  of  a  law 
in  themselves. 

The  decretals  were  published  in  three  volumes. 
The  first  volume  was  collected  by  Raymundus 
Barsinius,  chaplain  to  Gregory  IX.,  about  the  year 
1227,  and  publisbed  by  him  to  be  read  in  schools 


and  used  in  the  eceleaiastical  courts.  The  second 
volume  is  the  worli  of  Boniface  VIII.,  compiled 
about  the  year  1298,  with  additions  to  and  altera- 
tions of  the  ordinances  of  his  predecessors.  The 
third  volume  is  called  the  Clementines,  because 
made  by  Clement  V.,  and  was  published  by  him  in 
the  council  of  Vienna,  about  the  year  liiOS.  To 
these  may  be  added  the  Extravagante^  of  Johi} 
XXII.  and  other  bishops  of  Rome,  which,  relatively 
to  the  others,  are  called  Novella  ConstiiuUaves^ 
Ridley's  View,  etc.  99,  100;  1  Fournel,  Biit.  del 
Avoeals,  194,  195. 

The  false  decretals  were  forged  in  the  names  of 
the  early  bishops  of  Rome,  and  first  appeared  about 
A.n.  846-850.  The  author  of  them  is  not  known. 
They  are  mentioned  in  a  letter  written  in  the  name 
of  the  council  of  Quierzy,  by  Charles  the  Bald,  to 
the  bishops  and  lords  of  France.  See  Van  Espen 
Fleury,  Droit  de  Canon,  by  Andr^. 

The  decretals  constitute  the  second  division  of 
the  Corpus  Jurie  Canonici, 

DECRETAL  ORDER.  In  Chancery 
Practice.  An  order  made  by  the  court  of 
chancery,  upon  a  motion  or  petition,  in  the 
nature  of  a  decree.  2  Daniell,  Chanc.  Pract. 
637. 

DECRETUM  GRATIANI.  A  collect 
tion  of  ecclesiastical  law  made  by  Gratian,  a 
Bolognese  monk,  in  the  year  1151.  It  is  the 
oldest  of  the  collections  constituting  the  Cor- 
pus Juris  Canonici.  1  Kaufmann,  Mackeld. 
Civ.  Law,  81;  1  Blackstone,  Comm.  82;  But- 
ler, Hor.  Jur.  113. 

DECRY.  To  cry  down;  to  destroy  the 
credit  of.  It  is  said  that  the  king  may  at  any 
time  decry  the  coin  of  the  realm.  1  Black- 
stone,  Comm.  278. 

DECURIO.     In  Roman  Law.     One  of 

the  chief  men  or  senators  in  the  provincial 
towns.  The  decuriones,  taken  together,  had 
the  entire  management  of  the  internal  affairs 
of  their  towns  or  cities,  with  powers  resem- 
bling in  some  degree  those  of  our  modern  city 
councils.  1  Speiice,  Bq.  Jur.  54 ;  Calvinus, 
Lex. 

DEDI  (Lat.  I  have  given).  A  word  used 
in  deeds  ^nd  other  instruments  of  conveyance 
when  such  instruments  were  made  in  Latin. 

The  use  of  this  word  formerly  carried  with 
it  a  warranty  in  law,  when  in  a  deed:  for  ex- 
ample, if  in  a  deed  it  was  said,  "dedi  (I 
have  given),  etc.  to  A  B,"  there  was  a  war- 
ranty'to  him  and  his  heirs.  Brooke,  Abr. 
Guaranty,  pi.  85.  The  warranty  thus  wrought 
was  a  special  warranty,  extending  to  the  heirg 
of  the  feoffee  during  the  life  of  the  donor  only. 
Coke,  Litt.  384  6;  I  Coke,  81 ;  5  id.  17.  Dedi 
is  said  to  be  the  aptest  word  to  denote  a  feoff- 
ment. 2  Sharswood,  Blackst.  Comm.  310. 
The  future,  ddbo,  is  found  in  some  of  the  Saxoa 
grants.     1  Spence,  Eq.  Jur.  44. 

DEDI  ET  CONCESSI  (Lat.  I  h^ve 
given  and  granted).  The  aptest  words  to 
work  a  feoffment.  They  are  the  words  ordi- 
narily used,  when  instruments  of  convey- 
ance were  in  Latin,  in  charters  of  feoffiuent, 
gift,  or  grant.  These  words  were  held  the 
aptest ;  though  others  would  answer.  Coke, 
Litt.  384  b;  1  Stephen,  Comm.  114;  2  Black- 
stone,  Comm.  53,  316. 
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DEDUCTION  FOR  NEW 


DEDICATION.  An  appropriation  of 
land  to  some  public  use,  made  by  the  owner, 
and  accepted  for  such  use  by  or  on  behalf  of 
the  public. 

Express  dedication  is  that  made  by  deed, 
vote,  or  declaration. 

Implied  dedication  is  that  presumed  from 
an  accjuieacenoe  in  the  public  use. 

2.  To  be  valid,  it  must  be  made  by  the 
o-wner  of  the  fee,  5  Barnew.  &  Aid.  454;  3 
Sandf.  N.  Y.  502  ;  4  Campb.  16,  or,  if  the  fee 
be  subject  to  a  nalced  trust,  by  the  equitable 
owner,  6  Pet.  431 ;  1  Ohio  St.  478,  and  to  the 
public  at  large.  22  Wead.  N.  Y.  425  ;  2  Vt. 
480 ;  10  Pet.  052 ;  11  Ala.  n.  s.  63.  In  making 
the  appropriation,  no  particular  formality  is 
required,  but  any  act  or  declaration,  whether 
■written  or  oral,  whiqh  clearly  expresses  an 
intent  to  dedicate,  will  amount  to  a  dedication, 
if  accepted  by  the  public,  and  will  conclude 
the  donor  from  ever  after  asserting  any  right 
injompatible  with  the  public  use.  5  Taunt. 
125 ;  11  Mees.  &  W.  Exoh.  827  ;  5  Carr.  &  P. 
463;  6  Pet.  431;  22  Wend.  N.  Y.  450:  25 
Cjnn.235;  19  Pick.  Muss.  405  ;  2Vt.  480;  0 
B.  Monr.  Ky.  201 ;  12  Ga.  239.  And,  without 
any  express  appropriation  by  theowner,  adedi- 
pation  may  be  presumed  from  twenty  years' 
use  of  his  lanl  by  the  public,  with  his  know- 
ledge, 22  Ala.  N.  s.  190  ;  19  C:mn.  250  ;  11 
Mete.  Ma^s.  421 ;  3  Zabr.  N.  J.  150  ;  4  Ind. 
51S  ;  17  111.  249 ;  25  Penu.  St.  187 ;  3  Kent, 
Comm.  451,  or  from  any  shorter  period,  if  the 
use  be  accompanied  by  circumstances  which 
favor  the  presumption,  the  fact  of  dedication 
being  a  conclusion  to  be  drawn,  in  each  par- 
ticular case,  by  the  jury,  whj  as  against  the 
owner  have  simply  to  determine  whether  by 
permitting  the  public  use  he  has  intended  a 
delication.  1  Strange,  1004;  5  Taunt.  125  ; 
6  Wend.  N.  Y.  551 ;  11  i^.  435  ;  9  How.  10  ; 
10  Ind.  219;  4Cal.  114;  17111.416;  30  Eng. 
L.  &Eq.  207;  11  East,  375.  Bat  this  pre- 
sumption being  merely  an  inference  from  tho 
public  use,  coupled  with  circumstances  indi- 
cative of  the  owner's  intent  to  dedicate,  is 
open  to  rebuttal  by  the  proof  of  circumstances 
indicative  of  the  absence  of  such  an  intent. 
2  Pick.  Mass.  51 ;  4  Cush.  Miss.  332  ;  25.Me. 
297;  9  Hjw.  10;  1  Campb.  262;  4  Barnew. 
&  Ad.  447  ;  7  Carr.  &  P.  570  ;  8  Ad.  &  E.  99. 

3>  Without  acceptance,  a  dedication  is  in- 
complete. In  the  case  of  a  highway,  the 
question  has  been  raised  whether  the  public 
itself,  or  the  body  charged  with  the  repair,  is 
the  proper  party  to  make  the  acceptance.  In 
England,  it  has  been  decided  that  an  accept- 
p,nce  by  the  public,  evidenced  by  mere  uses, 
is  sufficient  to  bind  the  parish  to  repair,  with- 
out any  adoption  on  its  part.  5  Barnew.  & 
Ad.  459 ;  2  Nev.  &  M.  583,  In  this  country 
there  are  oases  in  which  the  English  rule 
seems  to  he  recognized,  1  R.  I.  93  ;  23  Wend. 
N.  Y.  103 ;  though  the  weight  of  decision  is 
to  thq  effect  that  the  towns  are  not  liable, 
either  for  repair  or  for  injuries  occasioned  by 
the  want  of  repair,  until  they  have  themselves 
adopted  the  way  thus  created,  either  by  a 
formal  acceptance  or  by  indirectly  reoognizipg 


it,  as  by  repairing  it  or  setting  up  guide-posts 
therein.  13  Vt.  424;  14  id.  282;  6  N.  Y. 
257  ;  16  Barb.  N.  Y.  251;  8  Gratt.  Va.  632-, 
2  Ind.  147 ;  19  Pick.  Maes.  405  ;  3  Cush.  Mass. 
290;  Angell,  Ilighw.  HI.  See  THCROUGHr 
fare;  Bkidge;   Highway. 

4f  The  authorities  above  cited  relate  chiefly 
tp  the  dedioaticjn  of  land  for  a  highway,  But 
a  dedication  may  be  made  equa.lly  well  (o  any 
other  purpose  which  is  for  tho  benefit  ol  the 
public  at  large,  as  for  a  square,  a  common,  a 
landing,  a  cemetery,  a  school,  or  a  monument; 
and  the  principles  which  govern  in  all  these 
cases  are  the  fame,  though  they  may  be  some- 
what diversified  in  the  application,  according 
as  they  are  invoked  for  the  eupport  of  one  or 
another  of  these  objects.  6  Hill,  N.  Y.  407  ; 
11  Penn.  S(..444;  7  Ohio,  135;  18  id.  18;  2 
Ohio  St.  107 ;  12  Ga.  239 ;  4  N.  H.  537 ;  1 
Wheat.  469  ;  2  Watts,  Penn.  23  ;  1  Spenc.  N. 
J.  86 ;  8  B.  Monr.  Kv.  234;  3  Sandf.  N.  Y. 
502 ;  7  Ind.  641 ;  2  Wise.  153.  As  to  what 
shall  amount  to  a  dedication  of  an  invention 
to  public  u.'e,  see  1  Gall.  C.  C.  482 ;  1  Paine,  C. 
C.  345  ;  2  Pet.  1 ;  7  id.  292 ;  4  Mas.  C.  C.  108. 

DEDIMUS  ETCONCESSIMUS  (Lat. 
we  have  given  and  granted).  Words  used  by 
the  king  where  there  were  more  grantors 
than  one,  instead  of  dedi  el  concessi. 

DEDIMUS  POTESTATEM  {Lat.  we 
have  given  power).  The  name  of  a  writ  to 
commissic  n  private  persons  to  do  some  act 
in  the  place  of  a  judge:  as,  to  administer 
an  cath  of  office  to  a  justice  of  the  peace,  to 
examine  witnesses,  and  the  like.  .  Cowel ; 
Comyna,  Dig.  Chancenj  (K  3),  (P  2),  Fine 
(E  7);  Dane,  Abr.  Index;  2  Sharswood, 
Blackst.  Ccmni.  351. 

DEDIMUS  POTESTATEM  DE  AT- 
TORNO  FACIENDO  (Lat.).  The  name  of 
a  writ  which  was  formerly  issued  by  autho- 
rity of  the  crown  in  England  to  authorize  ar 
attorney  to  appear  for  a  defendant. 

By  statute  of  Westminster  2,  13  Edw.  I.  c. 
10,  all  persons  impleaded  may  make  an  at- 
torney to  sue  for  them,  in  all  pleas  moved  by 
or  against  them,  in  the  superior  courts  there 
enumerated.     3  Mann.  &  G.  184,  n. 

DEDITITII  (Lat.).  In  Roman  Law. 
Ciiminals  who  have  been  marked  in  the  iace 
or  on  the  body  with  fire  or  an  iron  so  that 
the  mark  cannot  be  erased,  and  subsequently 
manumitted.     Calvinus,  Lex. 

DEDUCTION  FOR  NEW.  In  Mari- 
time Lav^.  The  allowance  (usually  one- 
third)  on  the  cost  of  repairing  a  damage  to 
the  ship  by  the  extraordinary  operation  of 
the  perils  of  navigation,  the  renovated  part 
being  presumed  to  be  better  than  before  the 
damage.  In  some  ports,  by  custom  or  by  ex- 
press provision  in  the  policy,  the  allowance 
IS  not  made  on  a  new  vessel  during  the  first 
year,  or  on  new  sheathing,  or  on  an  anchor 
or  chain-cables.  1  Phillipps,  Ins.  J  50  ;  2  id. 
li  1369,  1431,  1433 :  Benecke  &  S.  Av.  Phill. 
ed.  167,  n.  238;  2  Serg.  &  R.  Penn.  229  ;  I 
Caines,  N.  Y.573;  18  La.  77;  2Cranch,C.G. 
218;  21  Pick.  Mass.  456 ;  5  Cow.  N.  Y.  63. 
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DEED 


DEED.  A  written  instrument  under  seal, 
containing  a  contract  or  agreement  which  has 
been  delivered  by  the  party  to  be  bound  and 
accepted  by  the  obligee  or  covenantee.  Coke, 
Lltt.  171 ;  2  Blackstone,  Comm.  295 ;  Shep- 
pard,  Touchst.  50. 

A  writing  containing  a  contract  sealed  and 
delivered  by  the  party  thereto.  2  Washburn, 
Real  Prop.  553. 

A  writing  under  seal  by  which  lands,  tene- 
ments, or  hereditaments  are  conveyed  for  an 
estate  not  less  than  a  freehold.  2  Sharswood, 
Blackst.  Comm.  294. 

Any  instrument  in  writing  under  seal,  whether 
it  relates  to  the  conveyanee  of  real  estate  or  to  any 
other  matter, — as,  for  instance,  a  bond,  single  bill, 
agreement,  or  contract  of  any  kind, — is  as  much  a 
deed  as  is  a  conveyance  of  real  estate,  and,  after 
delivery  and  acceptance,  is  obligatory.  2  Serg.  & 
K.  Penn.  604;  5  Dan.  Ky.  365  j  2  Miss.  154.  The 
term  is,  however,  often  used  in  the  latter  sense  above 
given,  and  perhaps  oftener  than  in  its  more  general 
signidcatiou. 

2.  Deeds  of  feoffment.     See  Feoffment. 
Deeds  of  grant.     See  Grant. 

Deeds  indented  are  those  to  which  there  are 
two  or  more  parties  who  enter  into  reciprocal 
and  corresponding  obligations  to  each  other. 
See  Indentore. 

Deeds  of  release.  See  Release;  Qoit- 
Claim. 

Deeds  poll  are  those  which  are  the  act  of  a 
single  party  and  which  do  not  require  a 
counterpart.     See  Deed  Poll. 

Deeds  under  the  statute  of  uses.  See  Bar- 
bain  AND  Sale  ;  Covenant  to  Stand  Seised  ; 
Lease  and  Release. 

According  to  Sir  William  Blackstone,  2  Comm. 
813,  deeds  may  be  considered  as  conveyances  at 
•^.ommon  laiv, — of  which  the  original  are  feoifmentj 
gift;  grant;  lease;  excho.nge;  partition;  thederiva- 
tive  are  release ;  confirmation;  surrender;  assign- 
naent;  defeasance, —  or  conveyances  which  derive 
their  force  by  virtfie  of  the  statute  of  uses:  namely, 
lovenant  to  stand  seised  to  uses;  bargain  and  sale 
>f  lands;  lease  and  release;  deed  to  lead  and  de- 
clare uses;  deed  of  revocation  of  uses. 

For  a  description  of  the  various  forms  in  use  in 
^he  United  States,  see  2  Washburn,  Eeal  Prop.  607. 

3.  Requisites  of.  Deeds  must  be  upon 
■paper  or  parchment,  5  Johns.  N.  Y.  240 ; 
must  be  completely  written  before  delivery, 
I  Hill>  So.  C."267;  6  Mees.  &  W.  Exch.  216, 
A.m.  ed.  note ;  2  Washburn,  Real  Prop.  554 ; 
must  be  between  competent  parties,  see  Par- 
ties; and  certain  classes  are  excluded  from 
holding  lands,  and,  consequently,  from  being 
grantees  in  a  deed,  see  I  Washburn,  Real 
Prop.  48,  49;  2  id.  564;  must  have  been 
made  without  restraint,  13  Mass.  371;  2 
Blackstone,  Comm.  291;  must  contain  the 
names  of  the  grantor  and  grantee,  2  Brock. 
C.  C.  156;  19  Vt.  613;  12  Mass.  447;  14  Mo. 
420;  13  Ohio,  120;  14  Pet.  322;  1  McLean, 
C.  C.  321 ;  2  N.  H.  525 ;  must  relate  to  suit- 
able property,  Browne,  Stat.  Frauds,  J  6;  2 
Washburn,  Real  Prop.  597  et  seq. ;  must  oon- 
•^•ain  the  requisite  parts,  see  §  5 ;  must  be  sealed, 
6  Pet.  124;  Thornton,  Conv.  205;  see  12Cal. 
166;  and  should,  for  safety,  be  signed,  even 


where  statutes  do  not  require  it.   2  Washburn, 
Real  Prop.  569. 

In  Virginia,  all  that  is  required  on  this  point  is 
that  the  instrument  of  conveyance  should  bo  in 
writing.  Va.  Rev.  Stat.  (1849)  608.  The  statute 
of  Missouri  requires  that  the  instrument  should  be 
sealed;  3'et  the  courts  of  that  state  have  held  that 
a  scroll  purporting  to  be  a  seal  is  snfiicient.  2  Mo. 
220;  8  id.  301.  In  Arkansas,  Connecticnt,  and 
Ohio,  a  scroll  purporting  to  be  a  Eeal  is  sufBcient. 
Conn.  Comp.  Stat.  (1854)  p.  633;  Swan,  Ohio  Kev. 
Stat.  (1854)  864. 

In  Kentucky,  no  seal  or  scroll  is  necessary  except 
in  the  case  of  a  corporation.  Ky.  Bev.  Stat.  (1852) 
196. 

4.  They  must  be  delivered,  see  Delivery, 
and  accepted.  8  111.  177  ;  1  N.  IL  353 ;  5  id. 
71;  20  Johns.  N.  Y.  187.  Deeds  conveying 
real  estate  must  in  most  states  of  the  United 
States  be  acknowledged,  see  Acknowledg- 
ment, and  recorded. 

The  requisite  number  of  witnesses  is  also 
prescribed  by  statute  in  most  if  not  all  of  the 
states;  and  many  particulars  relating  to  the 
execution  of  deeds  of  conveyance  are  to  be 
found  detailed  in  the  more  valuable  works 
treating  of  this  subject,  among  which  Browne 
on  the  Statute  of  Frauds,  Washburn  on  Real 
Property,  and  Thornton  on  Conveyancing  are 
recommended  for  consultation. 

Two  witnesses  are  required  in  Arkansas,  Con- 
necticut, Florida,  Georgia,  Michigan,  Ohio,  Ver- 
mont, and  Wisconsin.  In  Alabama,  two  are  re- 
quired where  the  grantor  cannot  read,  and  one 
where  he  can.  One  is  sufficient  in  New  York  and 
Massachusetts.  An  acknowledgment  before  proper 
authority  dispenses  with  witncstes  in  Alabama, 
Arkansas,  and  Tennessee.  1  Dig.  of  Ark.  Laws, 
265,  n.  d;  5  Ark.  693;  Conn.  Comp.  Stat.  (1854) 
631;  Thompson,  Dig.  Fla.  Laws.  180;  Sess.  Laws 
of  Ga.  (1853-4)  26;  2  Mich.  Comp.  Stiit.  (1867) 
838;  Swan,  Ohio  Rev.  Stat.  (1864)309;  3  N.  Y. 
Rev.  Stat.  6th  ed.  45;  Vt.  Comp.  Stat.  (1850)  384; 
Wise.  Rev.  Stat.  (1868)  637. 

5.  Formal  parts.  The  premises  embrace 
the  statement  of  the  parties,  the  considera- 
tion, recitals  inserted  for  explanation,  descrip- 
tion of  the  property  granted,  with  the  intended 
exceptions.  The  habendum  begins  at  the 
words  "  to  have  and  to  hold,"  and  limits  and 
defines  the  estate  which  the  grantee  is  to 
have.  The  reddendum,  which  is  used  to  re- 
serve something  to  the  grantor,  see  Excep- 
tion ;  the  conditions,  see  Condition  ;  the  cove- 
nants, see  Covenant;  Warranty;  and  the 
conclusion,  which  mentions  the  execution, 
date,  etc.,  properly  follow  in  the  order  ob- 
served here.  2  Washburn,  Real  Prop.  611- 
640. 

6.  The  construction  of  deeds  is  favorable 
to  their  validity ;  the  principal  includes  the 
incident ;  punctuation  is  not  regarded ;  a 
false  description  does  not  harm ;  the  con- 
struction is  least  favorable  to  the  party 
making  the  conveyance  or  reservation ;  the 
habendum  is  rejected  if  repugnant  to  the  rest 
of  the  deed.  Sheppard,  Touchst.  89  et  seq.; 
3  Kent,  Comm.  422;  Boundaries. 

The  ler  rei  sitae  governs  in  the  conveyance 
of  lands,  both  as  to  the  requisites  and  forms 
of  conveyance.     See  Lex  Rei  Sit^. 
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DEFEASANCE 


Much  of  the  English  law  in  reference  to 
the  possession  and  discovery  of  title-deeds  has 
been  rendered  useless  in  the  United  States  by 
the  system  of  registration,  which  prevails  so 
universally. 

Consult  Preston,  Wood,  Thornton,  on  Con- 
yeyancing ;  Greenleaf's  Cruise,  Dig. ;  Wash- 
burn, Hilliard,  on  Real  Property. 

DEED  TO  DECLARE  USES.  A  deed 
made  after  a  fine  or  common  recovery,  to  show 
the  object  thereof. 

DEED  TO  LEAD  USES.  A  deed  made 
before  a  fine  or  common  recovery,  to  show  the 
object  thereof. 

DEED  POLL.  A  deed  which  is  made  by 
one  party  only. 

A  deed  in  which  only  the  party  making  it 
executes  it  or  binds  himself  by  it  as  a  deed. 
2  Washburn,  Real  Prop.  588. 

The  distinction  between  deed  poll  and  indenture 
has  come  to  bo  of  but  little  importance.  Tho  ordi- 
nary purpose  of  a  deed  poll  is  merely  to  transfer  the 
rights  of  tho  grantor  to  the  grantee.  It  was  for- 
merly called  charta  de  una  parte,  and  usually  began 
with  these  words, — Sciant  prsesentes  et  futuri  quod 
ego,  A,  etc.;  and  now  begins,  "Know  all  men  by 
these  presents  that  I,  A  B,  have  given,  granted, 
and  enfeoffed,  and  by  these  presents  do  give,  grant, 
and  enfeoff,"  etp.  Cruise,  Dig.  tit.  32,  c.  1,  s.  23. 
See  Indenture. 

DEEMSTERS.  Judges  in  thelsleof  Man, 
who  decide  all  controversies  without  process, 
writings,  or  any  charges.  These  judges  are 
chosen  by  the  people,  and  are  said  by  Spel- 
man  to  be  two  in  number.  Spelman,  Gloss. ; 
Camden,  Brit. ;  Cowel ;  Blount. 

DEFALCATION.  The  act  of  a,  de- 
faulter. 

The  bankrupt  act  of  August  19,  1S41,  declared 
that  a  person  who  owed  debts  which  had  been  cre- 
ated in  consequence  of  a  defalcation  as  a  public 
officer,  or  as  executor,  administrator,  guardian,  or 
trustee,  or  while  acting  in  any  other  fiduciary  capa- 
city, should  not  have  the  benefit  of  that  law. 

The  reduction  of  the  claim  of  one  of  the 
contracting  parties  against  the  other,  by  de- 
ducting from  it  a  smaller  claim  due  li-om  the 
former  to  the  latter. 

The  law  operates  this  reduction  in  certain  cases; 
for,  if  the  parties  die  or  are  insolvent,  the  balance 
between  them  ii  the  only  claim;  but  if  they  are 
solvent,  and  alive,  the  defendant  may  or  may  nut 
defalcate  at  his  choice.  See  Set-Opp.  For  the 
etymology  of  this  word,  see  Brackenridge,  Law 
Mise.  186;  1  Rawle,  Penn.  291;  3  Binn.  Penn.  135. 

DEFAMATION.  The  speaking  or  writ- 
ing words  of  a  person  so  as  to  hurt  his  good 
fame,  de  bona  fam.6,  aliquid  detrdherc.  Writ- 
ten defamation  is  termed  libel,  and  oral  de- 
famation slander. 

2.  The  provisions  of  the  law  in  respect  of 
defamation,  written  or  oral,  are  those  of  a 
civil  nature,  which  give  a  remedy  in  damages 
to  an  injured  individual,  or  of  a  criminal 
nature,  which  are  devised  for  the  security  of 
the  public.     Heard,  Lib.  &  Sland.  §  1. 

3.  In  England,  besides  the  remedy  by 
action,  proceedings  may  be  instituted  in  the 
ecclesiastical  court  for  redress  of  the  injury. 
The  punishment  for  defamation,  in  this  court. 


is  payment  of  costs  and  penance  enjoined  at 
the  discretion  of  the  judge.  When  the  slan- 
der has  been  privately  uttered,  the  penance 
may  be  ordered  to  be  performed  in  a  private 
place;  when  publicly  uttered,  the  sentence 
must  be  public,  as  in  the  church  of  the  parish 
of  the  defamed  party,  in  time  of  divine  ser- 
vice ;  and  the  delamer  may  be  required  pub- 
licly to  pronounce  that  by  such  words — 
naming  tliem — as  set  forth  in  the  sentence 
he  had  defamed  the  plaintiff,  and,  therefore, 
that  he  begs  pardon,  first  of  God,  and  then 
of  the  party  defamed,  for  uttering  Fuch 
words.  Clerk's  Assist.  225;  3  Burn,  Eccl 
Law,  Defamation,  pi.  14;  2  Chitty,  Pract 
471;  Cooke,  Def.     See  Libel;  Slanbek. 

DEFAULT.  The  non-performance  of  a 
duty,  whether  arising  under  a  contract  or 
otherwise.     2  Barnew.  &  Aid.  516. 

By  the  fourth  section  of  the  English  statute  of 
frauds,  29  Car.  II.  c.  3,  it  is  enacted  that  "  no  action 
shall  be  brought  to  (barge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person,  unless  the  agree- 
ment," etc.  "  shall  be  in  writing,"  etc. 

In  Practice.  The  non-appearance  of  a 
plaintifi'  or  defendant  at  court  within  tho 
time  prescribed  by  law  to  prosecute  his  claim 
or  make  his  defence. 

When  the  plaintiff  makes  default,  ho  may  be  non- 
suited ;  and  when  the  dcfen  dant  makes  default,  judg- 
ment by  default  is  rendered  againtt  him.  Comyns, 
Dig.  Pleader,  E  42,  B  11.  See  article  Judgment 
BY  Default;  7  Viner,  Abr.  429;  Doetrina  Plac. 
203;  Graham,  Pract.  CSl.  See,  as  to  what  will 
excuse  or  save  a  default.  Coke,  Litt.  259  h, 

DEFEASANCE.  An  instrument  which 
defeats  the  force  or  operation  of  some  other 
deed  or  estate.  That  which  is  in  tho  same 
deed  is  called  a  condition;  and  that  which  is 
in  another  deed  is  a  defeasance.  Comyns, 
Dig.  Defeasance. 

The  defeasance  may  be  subsequent  to  tho 
deed  in  case  of  things  executorj-,  Coke,  Litt. 
237  a;  2  Saund.  43,  but  must  be  a  part  of 
the  same  transaction  in  case  of  an  executed 
contract.  Coke,  Litt.  236  6;  1  N.  H.  39;  3 
Mich.  482;  7  Watts,  Penn.  401;  21  Ala.  n.  s. 
9.  Yet,  where  an  instrument  of  defeasance 
is  executed  subsequently  in  pursuance  of  an 
agreement  made  at  the  time  of  making  the 
original  deed,  it  is  sufficient,  2  Washburn, 
Real  Prop.  489,  as  well  as  where  a  deed  and 
the  defeasance  bear  different  dates  but  are 
delivered  at  the  same  time.  12  Mass.  463 ; 
13  Pick.  Mass.  411 ;  18  id.  540  ;  31  Penn.  St. 
131 ;  7  Me.  435 ;  13  Ala.  246.  The  instru- 
ment of  defeasance  must  at  law  be  of  as  high 
a  nature  as  the  principal  deed.  13  Mass.  443 : 
22  Pick.  Mass.  526;  7  Watts,  Penn.  261, 
401 ;  8  Me.  246 ;  43  id.  206.  Defeasances  of 
deeds  conveying  real  estate  are  generally 
subject  to  the  same  rules  as  deeds,  as  to  re- 
cord and  notice  to  purchasers,  3  Wend.  N. 
Y.  208  ;  14  id.  63  ;  17  Serg.  &.  R.  Penn.  70; 
12  Mass.  456;  38  Me.  447;  AQ)  id.  381;  but 
in  some  states  actual  notice  is  not  sufficient 
without  recording.  Mich.  Rev.  Stat.  261 ; 
Minn.  Laws,  1858,  c.  52,  §  3. 
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DEFECT.  The  want  of  something  re- 
quired by  law. 

In  pleading,  matter  sufficient  in  law  miist 
be  deduced  and  expressed  according  to  the 
forms  of  law.  Defects  in  matters  of  sub- 
stance cannot  be  cured,  because  it  does  not  ap- 
pear that  the  plaintiff  is  entitled  to  reeovet ; 
but  when  the  defects  are  in  matter  of  form, 
they  are  cured  by  a  verdict  in  favor  of  the 
party  who  committed  them.  3  Bouvier,  Inst. 
n.  3292 ;  2  Wash.  C.  C.  1 ;  1  Hen.  &  M.  Va. 
153 ;  16  Pick.  Mass.  128,  541 ;  1  Day,  Conn. 
315 ;  4  Conn.  190 ;  5  id.  416 ;  6  id.  176;  12 
id.  455;  1  Pet.  C.  C.  76 ;  2  Green,  N.  J. 
133 ;  4  Blaokf.  Ind.  107  ;  2  McLean,  C.  C. 
35  ;  Baccm,  Abr.  Verdict,  X. 

DEFENCE.  Torts.  A  forcible  resist- 
ance of  an  attack  by  force. 

2.  A  man  is  justified  in  defending  his 
person,  that  of  his  wife,  children,  and  ser- 
vants, and  for  this  purpose  he  may  use  as 
much  force  as  may  be  necessary,  even  to  kill- 
ing the  assailant,  remembering  that  the 
means  used  must  always  be  proportioned  to 
the  occasion,  and  that  an  excess  becomes 
itself  an  injury,  3  Mees.  &  W.  Exoh.  150 ; 
but  it  must  be  in  defence,  and  not  in  re- 
venge.    1  Carr.  &  M.  214;  11  Mod.  43. 

A  man  may  also  repel  force  by  force 
in  defence  of  his  personal  property,  and 
even  justify  homicide  against  one  who  mani- 
festly intends  or  endeavors,  by  violence  or 
surprise,  to  commit  a  known  felony,  as  rob- 
bery. 

3.  With  respect  to  the  defence  or  protec- 
tion of  the  possession  of  real  property,  al- 
though it  is  justifiable  even  to  kill  a  person 
in  the  act  of  attempting  to  commit  a  forcible 
felony,  as  burglary  or  arson,  yet  this  justifi- 
cation can  only  take  place  when  the  party  in 
possession  is  wholly  without  fault.  1  Hale,  PI. 
Cr.  440,  441 ;  1  East,  PL  Cr.  259,  277.  And 
where  an  illegal  forcible  attack  is  made  upon 
a  dwelling-house  with  the  intention  merely 
of  committing  a  trespass,  and  not  with  any 
felonious  intent,  it  is  generally  lawful  for  the 
rightful  occupant  to  oppose  it  by  force.  7 
Bingh.  305  ;   20  Eng^  Cjm.  Law,  139.     See, 

feuerally,  1  Chitty,  Pract.  589;   Grotius,  lib. 
,  c.  1 ;   Rutherforth,  Inst.  b.  1,  c.  16.     And 
see  Assault. 

4.  In  Pleading  and  Practice.  The  de- 
nial of  the  truth  or  validity  of  tlie  complaint. 
A  general  assertion  that  the  plaintiff  has  no 
ground  of  action,  which  is  afterwards  ex- 
tended and  maintained  in  the  plea.  3  Shars- 
wood,  Blackst.  Comm.  296 ;  Coke,  Litt.  127. 

In  this  sonae  it  is  similar  to  tho  anntestatio  litis 
Of  the  civilians,  and  does  not  include  justification. 
In  _a  more  general  sense  it  denotes  the  means  by 
which  the  defendant  prevents  the  success  of  the 
plaintiff's  action,  or,  in  criminal  practice,  the  indict- 
ment. The  word  is  commonly  used  in  this  sense 
in  modern  practice. 

5.  Half  defence  was  that  which  was  made 
by  the  form  "defends  the  force  and  injury, 
and  says"  {defendit  vim  et  injuriam,  et 
dicif).  ' 

Full  defence  was  that  which  was  made  by 


the  form  "  defends  the  force  and  injury  when 
and  where  it  shall  behoove  him,  and  thd 
damages  and  whatever  else  he  ought  to  de- 
fend" (defendit  vim  et  ity'uriam  quando  el 
uhi  curia  consideravit,  et  damna  et  qvicquid 
quod  ipse  defendere  debet,  et  dicit),  commonly 
shortened  into  "defends  the  force  and  injufy 
when,"  etc.  Gilbert,  C.  P.  188 ;  8  Term,  632} 
3  Bos.  &  P.  9,  n.;  Coke,  Litt.  127  6;  Willes, 
41.  It  follows  immediately  upon  the  state* 
ment  of  appearance,  "comes"  [venit),  thus; 
"  comes  and  defends."  By  a  general  defence 
the  propriety  of  the  writ,  the  competency  of 
the  plaintiff,  and  the  jurisdiction  of  the  court 
were  allowed;  by  defending  the  force  and  in- 
jury, misnomer  was  waived ;  by  defending  the 
damages,  all  exceptions  to  the  person  of  the 
plaintiff;  and  by  defending  either  when,  etc., 
the  jurisdiction  of  the  court  was  admitted. 
3  Sharswood,  Blackst.  Comm.  298. 

6.  The  distinction  betweeh  the  forms  of 
half  and  full  defence  was  first  lost  sight  of, 
8  Term,  633 ;  Willes,  41 ;  3  Bos.  &  P.  9 ;  2 
Saund.  SOO  c;  and  no  necessity  for  a  tech- 
nical defence  exists,  under  the  modern  forms 
of  practice. 

Formerly,  in  criminal  trials  for  capital 
crimes  the  prisoner  was  not  allowed  counsel 
to  assist  in  his  defence.  1  By.  &  M.  Cr.  Cas. 
166;  3  Campb.  98;  4  Sharswood,  Blackst. 
Comm.  356,  n.  This  privilege  was  finally  ex- 
tended to  all  persons  accused  of  felonies  in 
England,  by  6  and  7  Will.  IV.  c.  114.  It  is 
secured  in  the  United  States  courts  by  act 
of  congress  April  30,  1789,  1  Story,  IJ.  S. 
Laws,  89,  and  by  statute  in  the  various  states. 

'y.  Tho  act  of  congress  enacts  that  everj 
person  accused  or  indicted  of  the  crime  of 
treason,  or  other  capital  offence,  shall  "  be 
allowed  and  admitted  to  make  his  full  de- 
fence by  counsel  learned  in  the  law;  and  the 
court  before  whom  such  person  shall  be  tried, 
or  some  judge  thereof,  shall,  and  they  are 
hereby  authorized  and  required,  immediately 
upon  his  request,  to  assign  to  such  person 
such  counEel,  not  exceeding  two,  as  such 
person  shall  desire,  to  whom  such  counsel 
shall  have  free  access  at  all  seasonable 
hours;  and  every  such  person  or  persons  ac- 
cused or  indicted  of  the  crimes  aforesaid  shall 
be  allowed  and  admitted  in  his  said  defence 
to  make  any  proof  that  he  or  they  can  pro- 
duce, by  lawful  witness  or  witnesses,  and 
shall  have  the  like  process  of  the  court 
where  he  or  they  shall  be  tried,  to  compel 
his  or  their  witr.esses  to  appear  at  his  or  their 
trial,  as  is  usually  granted  to  compel  wit- 
nesses to  appear  on  the  prosecution  against 
them." 

DEFENDANT.  A  party  sued  in  a  per- 
sonal action.  The  term  does  not  in  strict- 
ness apply  to  the  person  opposing  or  denying 
the  allegations  of  the  demandant  in  a  real 
action,  who  is  properly  called  the  tenant. 
The  distinction,  nowever,  is  very  conmiofily 
disregarded;  and  the  term  is  further  fre- 
quently applied  to  denote  the  person  called 
upon  to  answer,  either  at  law  or  in  equity, 
and  as  well  in  criminal  as  civil  suits, 
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DEFENDANT  IN  ERROR.  The  dis- 
ijinctive  term  appropriate  to  the  party  against 
whom  a  writ  of  error  is  sued  out. 

DEFENDER.  In  Scotch  and  Canon 
Law.     A  defendant. 

DEFENDER  (Pr.),  To  deny;  to  defend; 
to  conduct  a  suit  tor  a  defendant ;  to  forbid ; 
to  prevent ;  to  protect. 

DEFENSA.  A  park  or  place  fenced  in 
fof  deer,  and  defended  as  a  property  and 
J)eculiar  for  that  use  and  service.     Cowel. 

DEFENSE  ATT  FOND  EN  DROIT 
(called,  also,  defence  en  droit).  A  demurrer. 
2  Low.  C.  278.     See,  also,  1  Low.  C.  216. 

DEFENSE    AIT    FOND    EN    FAIT. 

The  general  issue.     3  Low.  C.  431. 

DEFENSIVE  ALLEQ-ATION.  In  Ec- 
clesiastical Practice.  The  answer  of  the 
party  defending  to  the  allegations  of  the  party 
moving  the  cause. 

DEFENSIVE  WAR.  A  war  in  defence 
of  national  right, — not  necessarily  defensive 
in  its  operations.     1  Kent,  Comm.  50. 

DEFENSOR.  In  Civil  Law.  A  de- 
fender; one  who  takes  upon  himself  the  de- 
fence of  another's  cause,  assuming  his  liabili- 
ties. 

An  advocate  in  court.  In  this  sense  the 
word  is  very  general  in  its  signification,  in- 
cluding advocatus;  pairoims,  procurator,  etc. 
A  tutor  or  guardian.     Calvinus,  Lex. 

In  Old  English  Law.  A  guardian  or 
protector.  Spelman,  Gloss.  The  defendant; 
a  warrantor.     Braoton. 

In  Canon  Lavsr.  The  advocate  of  a  church. 
Thepatrjn.  See  Advocatus.  An  officer  having 
charge  of  the  temporal  affairs  of  the  church. 
Spelman,  Gloss. 

DEFENSOR  CIVITATUS  (Lat.  de- 
fender of  the  state). 

In  Roman  Law.  An  officer  whose  busi- 
ness it  was  to  transact  certain  business  of  the 
state. 

Those  officers  were  so  called  who,  like  the  tribunes 
of  the  people  at  first,  were  chosen  by  the  people  in 
the  large  cities  and  towns,  and  whose  duty  it  was  to 
watch  over  the  order  of  the  city,  protect  the  people 
and  the  decuriones  from  all  harm,  protect  sailors 
and  naval  people,  attend  to  the  complaints  of  those 
who  had  suffered  injuries,  and  discharge  various 
other  duties.  As  will  be  seen,  they  had  consider- 
able judicial  power.  DuCange;  Schpiidt,  Civ.  Law, 
Introd.  16. 

DEFICIT  (Lat.  is  wanting).  The  defi- 
ciency which  is  discovered  in  the  accounts  of 
an  accountant,  or  in  the  money  which  he  has 
received. 

DEFINITION  (Lat.  de,  and  finis,  a 
boundary ;  a  limit).  An  enumeration  of  the 
principal  ideas  of  which  a  compound  idea  is 
formed,  to  ascertain  and  explain  its  nature; 
that  which  denotes  and  points  out  the  sub- 
stance of  a  thing.     Ayliffe,  Pand.  59. 

3.  A  definition  ought  to  contain  every  idea 
which  belongs  to  the  thing  defined,  and  to  ex- 
clude all  others ;  it  should  show  the  general 
class  to  which  the  thing  defined  belongs,  and 


the  particulars  w'hich  distinguish  it  from  other 
members  of  the  same  class  ;  it  should  be  uni- 
venal,  that  is,  such  that  it  will  apply  equally 
to  all  individuals  of  the  same  kind ;  proper, 
that  is;  such  that  it  will  not  apply  to  any 
individual  of  any  other  kind  ;  clear,  that  is, 
without  any  equivocal,  vague,  or  unknown 
word ;  short,  that  is,  without  any  useless  word, 
and  without  any  foreign  to  the  idea  intended 
to  be  defined. 

3.  Definitions  are  always  dangerous,  be- 
cause it  is  always  difiicult  to  prevent  their 
being  inaccurate,  or  their  becoming  so :  omnia 
definitio  injure  civili  periculosa  est,pa7'um  est 
enim,  ut  non  suhverti  ponsii. 

All  ideas  are  not  susceptible  of  definition, 
and  many  words  cannot  be  defined.  This 
inability  is  frequently  silpplied,  in  a  consi- 
derable degree,  by  descriptions. 

DEFINITIVE.  That  which  terminates 
a  suit ;  final.  A  definitive  sentence  or  judg- 
ment is  put  in  opposition  to  an  interlocutory 
judgment. 

DEFLORATION.  The  act  by  which  a 
woman  is  deprived  of  her  virginity. 

When  this  is  done  unlawfully  and  against 
her  will,  it  bears  the  name  of  rape  (which 
see) ;  when  she  consents,  it  is  fornication 
(which  see) ;  or  if  the  man  be  married,  it  is 
adultery  on  his  part.  2  Greenleaf,  Ev.  §  48 ; 
21  Pick.  Mass.  509  ;  36  Me.  261 ;  11  Ga.  53; 
2  Dall.  Penn.  124. 

DEFORCEMENT.  The  holding  any 
lands  or  tenements  to  which  another  has  a 
right. 

In  its  most  extensive  sense  the  term  includes  any 
withholding  of  any  lands  or  tenements  to  which 
another  person  has  a  right.  Coke,  Litt.  277  :  so  that 
this  includes  as  well  an  abatement,  an  intrusion,  a 
disseisin,  or  a  discontinuance,  as  any  other  sptcies 
of  wrong  whatsoever,  by  which  the  owner  of  the 
freehold  is  kept  out  (if  possession.  But,  as  contra- 
distinguished from  the  former,  it  is  only  such  a  de- 
tainer of  the  freehold  from  him  who  h.TS  the  right 
of  property  as  falls  within  none  of  the  injuries 
above  mentioned.  'A  Blackstone,  Comm.  173 ;  Arch- 
bold,  Civ.  Plead.  13;  Dane,  Abr.  Index. 

In  Scotch  Law.  The  opposition  given, 
or  resistance  made,  to  messengers  or  other 
officers  while  they  are  employed  in  executing 
the  law. 

This  crime  is  punished  by  confiscation  of 
movables,  the  one  half  to  the  king  and  the 
other  to  the  creditor  at  whose  suit  the  dili- 
gence is  used.     Erskine,  Pract.  4.  4.  32. 

DEFORCIANT.  One  who  wrongfully 
keeps  the  owner  of  lands  and  tenements  out 
of  the  possession  of  them.  2  Blackstone, 
Comm.  350. 

DEFORCIARE.  To  withholds  lands  or 
tenements  from  the  rightful  owner.  This  is  a 
word  of  art  which  cannot  be  supplied  by  any 
other  word.  Coke,  Litt.  331  b;  3  Thomas, 
Coke,  Litt.  3 ;  Bract,  lib.  4,  238  ;  Fleta,  lib. 
5,  c.  11. 

DEPRAUDACION.    In  Spanish  Law, 

The  Crime  committed  by  a  person  who  fraudu- 
lently avoids  the  payment  of  some  public  tax. 
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DEFUNCT.     A  deceased  person. 

DEG-RADATION.  In  Ecclesiastical 
Law.  A  censure  Ijy  which  a  clergyman  is 
deprived  of  the  holy  orders  which  he  had  as 
a  priest  or  deacon. 

DEGRADING.  Sinking  or  lowering  a 
person  in  the  estimation  of  the  public. 

As  to  compelling  a  witness  to  answer  ques- 
tions tending  to  degrade  him,  see  Privilege  ; 
"Witness;  13  Howell,  St.  Tr.  17,  334;  16 
id.  161 ;  1  Phillipps,  Ev.  269.  To  write  or 
print  of  a  man  what  will  degrade  him  in 
society  is  a  libel.  1  Dowl.  674 ;  2  Mann.  & 
R.  77. 

DEGREE  (Fr.  degr4,  from  Lat.  gradus,  a 
step  in  a  stairway;  a  round  of  a  ladder). 

A  remove  or  step  in  the  line  of  descent  or 
consanguinity. 

As  used  in  law,  it  designates  the  distance  between 
those  who  are  allied  by  blood ;  it  means  the  relations 
descending  from  a  common  ancestor,  from  genera- 
tion to  generation,  as  by  so  many  steps.  Hence, 
according  to  some  lexicographers,  we  obtain  the 
word  pedigree  {q.v.)jpar  degrez  (by  degrees),  the 
descent  being  reckoned  par  degrez.  Minshew. 
Each  generation  lengthens  the  line  of  descent  one 
degree;  for  the  degrees  are  only  the  generations 
marked  in  a  line  by  small  circles  or  squares,  in 
which  the  names  of  the  persons  forming  it  are 
written.  See  Consanguinity  ;  Line  ;  Ayliffe, 
Parerg.  209 ;    Toullier,  Droit  Civ.  Franf.  liv.  3,  t. 

1,  c.  .S,  n.  158 ;  Aso  A  M.  Inst.  b.  2,  t.  i,  o.  3,  g  1. 

The  state  or  civil  condition  of  a  person. 

The  ancient  English  statute  of  additions,  for 
example,  requires  that  in  process,  for  the  better 
description  of  a  defendant,  his  atatCj  degree,  or  mys- 
tery shall  be  mentioned. 

An  honorable  state  or  condition  to  which  a 
student  is  advanced  in  testimony  of  proficiency 
in  arts  and  sciences. 

They  are  of  pontifical  origin.  See  1  Schmidt, 
Thesaurus,  144;  Vieat,  Doctorea ;  Minshew,  Diet. 
Bacheler ;  Merlin,  Rupert.  UnivereiU ;  Van  Espeu, 
pt.  1,  tit.  10 ;  Giaunone.  Istoria  di  Napoli,  lib.  xi.  c. 

2,  for  a  full  account  of  this  matter. 

DEHORS  (Fr.  out  of;  without).  Some- 
thing out  of  the  record,  agreement,  will,  or 
other  thing  spolien  of;  something  foreign  to 
the  matter  in  question. 

DEI  JUDICIUM  (Lat.  the  judgment  of 
God).     A  name  given  to  the  trial  by  ordeal. 

DEJACION.     In    Spanish    Law.     A 

general  term  applicable  to  the  surrender  of 
his  property  to  his  creditors  by  an  insolvent. 
The  renunciation  of  an  inheritance.  The 
release  of  a  mortgage  upon  payment,  and 
the  abandonment  of  the  property  insured  to 
the  insurer. 

DEL  CREDERE  COMMISSION.  One 
under  which  the  agent,  in  consideration  of  an 
additional  premium,  engages  to  insure  to  his 
principal  not  only  the  solvency  of  the  debtor, 
but  the  punctual  discharge  of  the  debt ;  and 
he  is  liable,  in  the  first  instance,  without  any 
demand  from  the  debtor.  1  Term,  112; 
Paley,  Ag.  39.  See  Parsons,  Contracts ; 
Story,  Ag. 

DELATE.  In  Scotch  Law.  To  accuse. 
Bell,  Diet. 


DELATIO.  In  Civil  Law.  An  accu- 
sation or  information.  DuUange;  Calvinus, 
Lex. 

DELATOR.  An  accuser  or  informer. 
DuCange. 

DELATURA.  In  Old  English  Law. 
The  reward  of  an  informer.     Wliishaw. 

DELAVTARE.  The  name  of  one  of  the 
original  states  of  the  United  States  of  America. 

In  1623,  Cornelius  May,  with  some  Dutch  emi- 
grants, established  a  trading-house,  but  the  settlers 
soon  removed  to  North  river.  Ten  years  after- 
wards DeVries  arrived  at  Cape  Henlopen,  but  the 
natives  shortly  destroyed  the  settlement.  In  the 
spring  of  163S  the  Swedes  under  Minuit  established 
a  settlement  at  the  mouth  of  the  Alinquas  river, 
which  was  called  by  them  the  Christiana,  in  honor 
of  their  queen.  They  purchased  all  the  lands  from 
Cape  Henlopen  to  the  falls  near  Trentnn.  They 
named  the  country  New  Sweden.  Stuyvesant,  the 
Dutch  governor  of  New  York,  ended  the  Swedish 
authority  in  1654.  The  Dutch  held  the  country 
until  1664,  when  it  fell  into  the  hands  of  the  Eng- 
lish, and  was  granted  by  Charles  II.  to  his  brother 
James,  Duke  of  York.  In  1682,  William  Penn  ob- 
tained a  patent  from  the  Duke  of  York,  releasing 
all  his  title  claimed  through  his  patent  from  the 
crown  to  a  portion  of  the  territory.  By  this  grant 
Penn  became  possessed  of  New  Castle  and  the  laiid 
lying  within  a  circle  of  twelve  miles  around  it,  and 
subsequently  of  a  tract  of  land  beginning  twelve 
miles  south  of  New  Castle  and  extending  to  Cape 
Henlopen.  In  consequence  of  a  dispute  bctweisu 
Penn  and  Lord  Baltimore,  the  south  and  west  linos, 
dividing  his  possessions  from  Maryland,  were  traced 
in  1761,  under  a  decree  of  lord-chancellor  Uard- 
wicke,  by  the  surveyors  Mason  and  Dixon;  and  this 
line,  extended  westward  between  Maryland  atid 
Pennsylvania,  has  become  historical,  as  J/uson  and 
Dixon's  line. 

2.  Delaware  was  divided  into  three  counties, 
called  New  Castle,  Kent,  and  Sussex,  and  by  enact- 
ment of  Penn  was  annexed  to  Pennsylvania  under 
the  name  of  The  Three  Lower  Counties  upon  Dela^ 
ware.  These  counties  remained  for  twenty  years  a 
part  of  Pennsylvania,  each  county  sending  six 
delegates  to  the  general  assembly.  They  seceded 
in  1703,  with  the  consent  of  the  proprietary,  and 
were  governed  by  a  separate  legislature  of  theij 
own,  pursuant  to  the  liberty  reserved  to  them  by  a 
clause  of  their  original  charter.  In  1776  a  con- 
stitution was  framed,  a  second  in  1792,  and  a  third 
in  1831,  which  still  forms  the  fundumental  law  of 
the  state.  Delaware  was  the  first  state  to  ratify  the 
federal  constitution,  on  December  7,  1737. 

3«  The  present  constitution  was  adopted  Decem- 
ber 2,  1831. 

The  LegialaHve  Power. 

This  is  vested  in  a  general  assembly,  -whic/h  meets 
biennially,  and  consists  of  a  senate  and  house  of 
representatives. 

The  senate  is  composed  of  senators  from  each 
county,  chosen  for  four  years  by  the  citizens  re- 
siding in  the  several  counties.  Ihcy  must  be 
twenty-seven  years  of  age,  and  possessed  of  two 
hundred  acres  of  freehold  land.  The  number  may 
be  increased  by  the  general  assembly,  two-thirds 
of  each  branch  concurring;  but  the  number  of  the 
senators  may  never  be  greater  than  two-thirds, 
nor  less  than  one-half,  of  the  number  of  represent- 
atives. 

7'Ac  house  of  representatives  is  composed  of  seven 
members  from  each  county,  chosen  for  two  years 
by  the  citizens  residing  in  the  several  counties. 
The  general  assembly,  two-thirds  of  each  branch 
concurring,  may  increase  the  number.  They  must 
be  twenty-four  years  of  age. 
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The  Executive  Power, 
4»  The  governor  is  chosen  by  the  citizens  of  the 
itate  for  the  term  of  four  years.  He  must  bo  thirty 
years  old,  and  have  been  for  twelvo  years  next 
before  his  election  a  citizen  and  resident  of  the 
United  States,  the  last  six  of  which  he  must  have 
lived  in  the  state,  unless  absent  on  business  of  the 
state  or  the  United  States. 

He  is  commander-in-chief  of  the  army  and  navy 
of  the  state  and  of  the  militia;  may  appoint  all 
officers  whose  appointment  is  not  otherwise  pro- 
vided for;  may  remit  fines  and  forfeitures  and 
grant  reprieves  and  pardons,  except  in  cases  of  im- 
peachment, hut  must  set  forth  the  grounds  of  his 
action  in  writing,  which  is  to  be  laid  before  the 
general  assembly  at  their  next  session  j  may  re- 
quire information  in  writing  from  other  executive 
officers;  shall  give  information  and  recommend 
measures  to  the  legislature;  may  convene  the 
general  assembly  at  unusual  times  and  places,  in 
cases  of  necessity;  may  adjourn  the  houses,  for  not 
more  than  three  months,  when  they  disagree  cs  to 
the  time  of  adjournment;  and  must  take  care  that 
the  laws  are  faithfully  executed. 

In  case  of  a  vacancy  happening  in  the  office  of 
governor,  the  speaker  of  the  senate  is  to  act  till  a 
new  governor  is  chosen  or  the  vacancy  ceases.  In 
case  a  vacancy  occurs  while  ho  is  acting,  the 
speaker  of  the  house  of  representatives  is  to  act. 

I'he  state  treanurer  and  the  auditor  are  elected  by 
the  general  assembly  for  two  years. 

The  secretary  of  state  ia  appointed  by  the  gov- 
ernor for  four  years. 

The  attorney-general  is  appointed  by  the  gov- 
ernor for  five  years. 

5,  The  Judicial  Power, 

The  court  of  errors  and  appeals  consists  of  the 
chancellor,  who  is  president,  the  chief  justice  of 
the  superior  court,  who  presides  in  the  absence  of 
the  chancellor,  and  the  three  assistant  justices  of 
the  superior  court.  The  three  assistant  justices 
are  selected  one  from  each  county  in  the  state. 

The  superior  court  is  held  by  the  chief  justice 
and  two  assistant  justices.  It  may  hold  pleas  of 
assize,  scire  facias,  replevin,  informations,  and 
actions  arising  under  penal  statutes,  and  hear  and 
determine  all  and  all  manner  of  pleas,  actions,  suits, 
and  causes,  civil,  real,  personal,  and  mixed,  accord- 
ing to  the  laws  and  constitution  of  the  state,  as 
fully  and  amply  to  all  intents  and  purposes  as  the 
justices  of  the  king's  bench,  common  pleas,  and 
exchequer  in  England,  or  any  of  them,  may  or  can 
do. 

The  court  of  oyer  and  terminer  is  held  by  the 
chief  justice  and  the  three  assistant  justices  of  the 
superior  court,  and  has  jurisdiction  of  all  capital 
crimes,  and  of  manslaughter,  and  of  being  an  ac- 
cessory to  such  crime. 

The  court  of  general  sessions  is  composed  of  the 
chief  justice  and  two  assistant  justices  of  tho 
superior  court.  It  has  jurisdiction  of  all  crimes, 
except  those  mentioned  above  as  within  the  juris- 
diction of  the  court  of  oyer  and  terminer,  and  also 
except  those  committed  by  slaves,  and  which  are 
cognizable  before  a  justice  of  the  peace.  It  acts 
also  as  a  court  of  general  jail  deliveiT',  and  may 
indict  prisoners  for  crimes  for  which  they  are  to  be 
tried  before  the  court  of  oyer  and  terminer.  The 
full  title  of  this  court  is.  The  Court  of  General  Ses- 
sions of  the  Peace  and  Jail  Delivery. 

The  court  of  chancery  is  held  by  the  chancellor. 
It  is  to  hear  and  decree  all  matters  in  equity,  in- 
cluding injunctions  to  stay  suits  at  law  and  pre- 
vent waste,  according  to  the  course  of  chancery 
practice  in  England.  But  these  powers  are  to  be 
exercised  only  when  no  adequate  remedy  exists  at 
law.  In  cases  'vhere  matters  of  fact  are  in  dispute, 
the  cause  is  to  be  remitted  to  the  superior  court,  to 
be  tried  by  a  jury. 
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The  orphans'  court  in  each  county  consists  of  th« 
chancellor  and  the  assistant  justice  from  that 
county.  It  appoints  and  removes  guardians,  and 
has  the  superintendence  of  the  settlement  of  estates 
of  decedents. 

All  the  judges  are  appointed  by  the  governor, 
and  hold  office  during  good  behavior. 

Justices  of  the  peace  have  a  jurisdiction  of  actions 
arising  from  contracts,  of  trespass  where  the  amount 
involved  does  not  exceed  one  hundred  dollars,  of 
cases  under  the  process  of  forcible  entry  and  de- 
tainer, and  a  civil  jurisdiction,  generally,  where 
the  amount  involved  is  not  over  one  hundred 
dollars.  They  may  issue  search-warrants,  and 
may  punish  breaches  of  the  peace,  in  cases  which 
are  not  aggravated,  by  a  fine  not  exceeding  ten 
dollars.  If  the  case  be  aggravated,  the  justice 
must  bind  over  the  offender  for  trial  by  the  higher 
court. 

DELBCTXTS  PERSONS  (Lat.  the 
choico  of  the  person).  The  right  of  a  partner 
to  decide  what  new  partners,  if  any,  shall  be 
admitted  to  the  firm.  Story,  Partn.  §§  5,  195. 
This  doctrine  excludes  even  executors  and 
representatives  of  partners  from  succeeding  to 
the  state  and  condition  of  partners.  7  Pick, 
Mass.  237 ;  3  Kent,  Comm.  55  ;  Collyer,  Partn. 
§§  8.  10,  113,  n. 

In  Scotch  La-TO-.  The  personal  preference 
"vvhich  ia  supposed  to  have  been  exercised  "by 
a  landlord  in  selecting  his  tenant,  by  the 
members  of  a  firm  in  making  choice  of  part- 
ners, in  the  appointment  of  persons  to  office, 
and  other  cases.  Nearly  equivalent  to  per- 
sonal trust,  as  a  doctrine  in  law.  Bell,  Diet. 
DELEGATE  (Lat.  delegere,  to  choose 
from).  One  authorized  by  another  to  act  in 
his  name;  an  attorney. 

A  person  elected,  by  the  people  of  an  organ- 
ized territory  of  the  United  States,  to  con- 
gress, who  has  a  seat  in  congress  and  a  right 
of  delDating,  but  not  of  voting.  Ord.  July  l3, 
1787,  3  Story,  U.  S.  Laws,  2076. 

A  person  elected  to  any  deliberative  assem- 
bly. It  is,  however,  in  this  sense  generally 
limited  to  occasional  assemblies,  such  as  con- 
ventions and  the  like,  and  does  not  usually 
apply  to  permanent  bodies,  as  houses  of  as- 
sembly, etc. 

DELEGATION.  In  Civil  Law.  A 
kind  of  novation  by  which  the  original  debtor, 
in  order  to  be  liberated  from  his  creditor, 
gives  him  a  third  person,  who  becomes  obliged 
in  his  stead  to  the  creditor  or  to  the  person 
appointed  by  him.     See  Novation. 

Perfect  delegation  exists  when  the  debtor 
who  makes  the  delegation  is  discharged  by 
the  creditor. 

Imperfect  delegation  exists  when  the  cre- 
ditor retains  his  rights  against  the  original 
debtor.     2  Duvergnoy,  n.  169. 

S.  It  results  from  the  definition  that  a  dele- 
gation is  made  by  the  concurrence  of  at  least 
three  parties,  viz.:  the  party  delegating, — 
that  is,  the  ancient  debtor  who  procures  an- 
other debtor  in  his  stead ;  the  party  delegated, 
who  enters  into  the  obligation  in  the  place  of 
the  ancient  debtor,  either  to  the  creditor  or  to 
-some  other  person  appointed  by  him :  and  the 
creditor,  who,  in  consequence  of  the  obligation 
contracted  by  the  party  delegated,  discharges 
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the  party  delegating.  Sometimes  there  in- 
tervenes a  fourth  party:  namely,  the  person 
indicated  by  the  creditor  in  -whose  favor  the 
person  delegated  becomes  obliged,  upon  the 
indication  of  the  creditor  and  by  the  order  of 
the  person  delegating.  Pothier,  Obi.  pt.  3, 
c.  2,  art.  6.  See  La.  Civ.  Code,  2188,  2189: 
1  Wend.  N.  Y.  164;  3  id.  66;  14  id.  116;  20 
Johns.  N.  Y.76;  5  N.  H.  410;  11  Serg.  &  R. 
Penn.  179;  1  Bouvier,  Inst.  311,  312. 

3.  The  party  delegated  is  commonly  a 
debtor  of  the  person  delegating,  and,  in  order 
to  be  liberated  from  the  obligation  to  him, 
contracts  a  new  one  with  his  creditor.  In 
this  case  there  is  a  novation  both  of  the  obli- 
gation of  the  person  delegating,  by  his  giving 
his  creditor  a  new  debtor,  and  of  the  person 
delegated,  by  the  new  obligation  which  he 
contracts.     Pothier,  Obi.  pt.  3,  c.  2,  art.  6,  g  2. 

In  general,  where  the  person  delegated 
contracts  a  valid  obligation  to  the  creditor, 
the  delegant  is  entirely  liberated,  and  the 
creditor  has  no  recourse  against  him  in  case 
of  the  substitute's  insolvency.  There  is  an 
exception  to  this  rule  when  it  is  agreed  that 
the  debtor  shall  at  his  own  risk  delegate  an- 
other person ;  but  even  in  that  case  the  cre- 
ditor must  not  have  omitted  using  proper 
diligence  to  obtain  payment  whilst  the  sub- 
stitute continued  solvent.  Pothier,  Obi.  pt.  3, 
c.  2. 

4.  Delegation  differs  from  transfer  and 
simple  indication.  The  transfer  which  a  cre- 
ditor makes  of  his  debt  does  not  include  any 
novation.  It  is  the  original  debt  which  passes 
from  one  of  the  parties,  who  makes  the  trans- 
fer, to  the  other,  who  receives  it,  and  only 
takes  place  between  these  two  persons,  with- 
out the  consent  of  the  debtor  necessarily  in- 
tervening. Again,  when  the  debtor  indicates 
to  the  creditor  a  person  from  whom  he  may 
receive  payment  of  the  debt,  and  to  whom 
the  debtor  gives  the  creditor  an  order  for  the 
purpose,  it  is  merely  a  mandate,  and  neither 
a  transfer  nor  a  novation.  So,  where  the  cre- 
ditor indicates  a  person  to  whom  his  debtor 
may  pay  the  money,  the  debtor  does  not  con- 
tract any  obligation  to  the  person  indicated, 
but  continues  the  debtor  of  his  creditor  who 
made  the  indication.  Pothier,  Obi.  pt.  3,  c. 
2.     See  Novation. 

At  Common  Law.  The  transfer  of  au- 
thority from  one  or  more  persons  to  one  or 
more  others. 

5.  All  persons,  sui  juris,  may  delegate 
to  another  authority  to  act  for  them  in  a 
matter  which  is  lawnil  and  otherwise  capable 
of  being  delegated.  Comyns,  Dig.  Attorney, 
c.  1;  9  Coke,  75  6;  Story,  Ag.  ?  5. 

When  a  bare  power  or  authority  has  been 
given  to  another,  the  latter  cannot,  in  gene- 
ral, delegate  that  authority,  or  any  part  of  it, 
to  a  third  person,  for  the  obvious  reason  that 
the  principal  has  relied  upon  the  intelligence, 
skill,  and  ability  of  his  agent,  and  cannot 
have  the  same  confidence  in  a  stranger. 
Story,  Ag.  §  13 :  1  Livermore,  Ag.  54-66 ;  2 
Kent,  Comm.  633;  5  Pet.  390;  3  Stor.  C.  C. 
411,  425;   1  McMuU.  So.  C.  453;   15  Pick. 


Mass.  303,  307;  26  Wend.  N.  Y.  485  ;  11  Gill 
&  J.  Md.  58;  5  111.  127,  133.  A  power  t» 
delegate  his  authority  may,  however,  be  given 
to  the  agent  by  express  terms  of  substitution. 
1  Livermore,  Ag.  54-56;  1  Hill,  N.  Y.  505. 
And  sometimes  such  power  is  implied,  as  in 
the  following  cases:  First,  when,  by  the 
law,  such  power  is  indispensable  in  order  to 
accomplish  the  end  proposed :  as,  for  example, 
when  goods  are  directed  to  be  sold  at  auction, 
and  the  law  forbids  such  sales  except  by  li- 
censed auctioneers.  6  Serg.  &  R.  Penn.  386. 
Second,  when  the  employment  of  such  sub- 
stitute is  in  the  ordinary  course  of  trade:  as, 
where  it  is  the  custom  of  trade  to  employ 
a  ship-broker  or  other  agent  for  the  purpose 
of  procuring  freight  and  the  like.  2  Maule 
&  S.  301 ;  2  Bos.  &  P.  438 ;  3  Johns.  Ch.  N.  Y. 
167,178;  6  Serg.  &R.  Penn.  386.  T)iird,  when 
it  is  understood  by  the  parties  to  be  the  mode 
in  which  the  particular  thing  would  or  might 
be  done.  3  Chitty,  Com.  Law,  206;  9  Ves. 
Ch.  234,  251,  252;  1  Maule  &  S.  484;  2  id. 
301,  303,  note.  Fourth,  when  the  powers 
thus  delegated  are  merely  mechanical  in  their 
nature.  1  Hill,  N.  Y.  501;  Bunb.  166;  Sug- 
den,  Pow.  176. 

6.  As  to  the  form  of  the  delegation,  for 
most  purposes  it  may  be  either  in  writing,  not 
under  seal,  or  verbally  without  writing;  or 
the  authority  may  be  implied.  When,  how- 
ever, the  act  is  required  to  be  done  under 
seal,  the  delegation  must  also  be  under  seal, 
unless  the  principal  is  present  and  verbally 
or  impliedly  authorizes  the  act.  Story,  Ag.  J 
51;  5  Cush.  Mass.  483. 

In  Legislation.  The  whole  number  of 
the  persons  who  represent  a  district,  a  state, 
and  the  like  in  a  deliberative  assembly:  as, 
the  delegation  from  Ohio,  the  delegation  from 
the  city  of  Philadelphia. 

DELIBERATE.  To  examine,  to  consult, 
in  order  to  form  an  opinion.  Thus,  a  jury 
deliberate  as  to  their  verdict. 

DELIBERATION.  The  act  of  the  un- 
derstanding by  which  a  party  examines 
whether  a  thing  proposed  ought  to  be  done  or 
not  to  be  done,  or  whether  it  ought  to  be  done 
in  one  manner  or  another. 

The  deliberation  relates  to  the  end  pro- 
posed, to  the  means  of  accomplishing  that 
end,  or  to  both.  It  is  a  presumption  of  law 
that  all  acts  committed  are  done  with  due  de- 
liberation,— that  the  party  intended  to  do 
what  he  has  done.  But  he  may  show  the 
contrary.  In  contracts,  for  example,  he  may 
show  that  he  has  been  taken  by  surprise  (g. «.); 
and  when  a  criminal  act  is  charged,  he  may 

Srove  that  it  was  an  accident,  and  not  with 
eliberation, — that,  in  fact,  there  was  no  in- 
tention or  will.     See  Intention  ;  Will. 

In  Legislation.  The  council  which  is 
held  touching  some  business  in  an  assembly 
having  the  power  to  act  in  relation  to  it. 

DELICT.  In  Civil  Law.  The  act  by 
which  one  person,  by  fraud  or  malignity, 
causes  some  damage  or  tort  to  some  other. 
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In  its  most  enlarged  sense,  this  term  includes  all 
kinds  of  crimes  and  misdemeanors,  and  even  the 
injury  which  has  been  caused  by  another,  either 
voluntarily  or  accidentally,  without  evil  intention. 
But  more  commonly  hy  delicts  are  understood 
those  small  offences  which  are  punished  by  a  small 
fine  or  a  short  imprisonment. 

Private  delicts  are  those  which  are  directly 
injurious  to  a  private  individual. 

Public  delicts  are  those  vfhich  affect  the 
vrhole  community  in  their  hurtful  conse- 
quences. 

Quasi  delicts  are  the  acts  of  a  person  vrho, 
without  malignity,  but  by  an  inexcusable 
imprudence,  causes  an  injury  to  another. 
Pothier,  Obi.  n.  116;  Erskihe,  Praot.  4.  4. 1. 

DELICTUM  (Lat.).  A  crime  or  offence; 
a  tort  or  wrong,  as  in  actions  ex  delicto.  1 
Chitty,  Plead.  A  challenge  of  a  juror 
propter  delictum  is  for  some  crime  or  misde- 
meanor that  affects  his  credit  and  readers 
him  infamous,  3  Blackstone,  Comm.  363  ;  2 
Kent,  Comm.  241.  Some  offence  committed 
or  wrong  done.  1  Kent,  Comm.  552;  Cowp. 
199,  200.  A  state  of  culpability.  Occurring 
often,  in  the  phrase  '*  in  pari  delicto  melior  est 
conditio  defcjidentis.'*  So,  where  both  parties 
to  a  broken  contract  have  been  guilty  of  un- 
lawful acts,  the  law  will  not  interfere,  but 
will  leave  them  in  pari  delicto.  2  Greenleaf, 
Ev.  §  111. 

DELINQUENT.     In   Civil   Law.     He 

who  hag  been  guilty  of  some  crime,  offence, 
or  failure  of  duty. 

DELIRIUM  FEBRILE.     In  Medical 

Jurisprudence.  A  form  of  mental  aberra- 
tion incident  to  febrile  diseases,  and  some- 
times to  the  last  stages  of  chronic  diseases. 

2.  The  aberration  is  mostly  of  a  subjective  cha- 
racter, maintained  by  the  inward  activity  of  the 
mind  rather  than  by  outward  impressions.  "Re- 
gardless of  persons  or  things  around  him,  and 
Bcarcely  capable  of  recognizing  them  when  aroused 
by  his  attendants,  the  patient  retires  within  himself, 
to  dwell  upon  the  scenes  and  events  of  the  past, 
which  pass  before  it  in  wild  a.nd  disorderly  array, 
while  the  tongue  feebly  records  the  varying  impres- 
sions, in  the  form  of  disjointed,  incoherent  discourse, 
or  of  senseless  rhapsody."  Ray,  Med.  Jur.  346.  It 
comes  on  gradually,  being  first  manifested  by  talk- 
ing while  asleep,  and  by  a  momentary  forgetful- 
ness  of  persons  and  things  on  waking.  Fully 
aroused,  however,  the  mind  becomes  clear  and 
tranquil,  and  so  continues  until  the  return  of  sleep, 
when  the  same  incidents  recur.  Gradually  the 
mental  disorder  becomes  more  intense,  and  the  in- 
tervals between  its  returns  of  shorter  duration, 
until  they  disappear  altogether.  Occasionally  the 
past  is  revived  with  wonderful  vividness,  and  ac- 
quirements are  displayed  which  the  patient,  before 
his  illness,  had  entirely  forgotten.  Instances  are 
related  of  persons  speaking  in  a  language  which, 
though  acquired  in  youth,  had  long  since  passed 
from  their  memory. 

3*  The  only  acts  which  can  possibly  be  affected 
by  delirium  are  wills,  which  are  often  made  in  the 
last  illness  during  the  periods  when  the  mind  is 
apparently  clear.  Under  such  circumstances  it  mny 
be  questioned  whether  the  apparent  clearness  was 
or  was  not  real;  and  it  is  a  question  not  always 
easily  answered.  In  the  early  stages  of  delirium 
the  mind  may  be  quite  clear,  no  doubt,  in  the  in- 
tervalSj  while  it  is  no  less  certain  that  there  comes 


a  period  at  last  uphen  no  really  lucid  interval 
occurs  and  the  mind  is  reliable  at  no  time.  The 
person  may  be  still,  and  even  answer  questions 
with  some  degree  of  pertinence,  while  a  close  ex- 
amination would  show  the  mind  to  he  in  a  dreamy 
Qonditiou  and  unable  to  appreciate  any  nice  rela- 
tions. In  all  these  cases  the  question  to  be  met 
is,  whether  the  delirium  which  confessedly  existed 
before  the  act  left  upon  the  mind  no  trace  of  its 
influence  j  whether  the  testator,  calm,  quiet,  clear, 
and  coherent  as  he  seemed,  was  not  quite  uncon- 
scious of  the  nature  of  the  act  he  was  performing. 
The  state  of  things  implied  in  these  questions  is 
not  fanciful.  In  every  case  it  may  possibly  exist, 
and  the  questions  must  be  met. 

4.  After  obtaining  all  the  light  which  can  be 
thrown  on  the  mental  condition  of  the  testator  by 
nurses,  servants,  and  physicians,  then  the  cha- 
racter of  the  act  itself  and  the  ciroumfitances 
which  accompany  it  require  a  careful  investigation. 
If  it  should  appear  that  the  mind  was  apparently 
clear,  and  that  the  act  was  a  rational  act  rationally 
done,  consistent  one  part  with  another,  and  in  ac- 
cordance with  wishes  or  instructions  previously 
expressed,  and  without  any  appearance  of  foreign 
influence,  then  it  would  be  established.  A  different 
state  of  things  would  to  that  extent  raise  suspicion 
and  throw  discredit  on  the  act.  Yet  at  the  very 
best  it  will  occasionally  happen,  so  dubious  some- 
times are  the  indications,  thaX  the  decision  will  be 
largely  conjectural.  1  Hagg.  Eccl.  146,  256,  602, 
577  J  2  id.  142  J  3  id.  790;  1  Lee,  Eccl.  130;  2  id. 
229.     See  Insanity. 

DELIRIUM  TREMENS   (called,  also, 

mania-d-poiu). 

In  Medical  Jurisprudence.  A  form  of 
mental  disorder  incident  to  habits  of  intem- 
perate drinking,  ^rhich  generally  appears  as  a 
sequel  to  a  few  days'  abstinence  from  stimu- 
lating drink. 

2,  The  nature  of  the  connection  between  this 
disease  and  abstinence  is  not  yet  clearly  under- 
stood. "Where  the  former  succeeds  a  broken  limb, 
or  any  other  severe  accident  that  confines  the 
patient  to  his  bed  and  obliges  him  to  abstain,  it 
would  seem  as  if  its  development  were  favored  by 
the  constitutional  disturbance  then  existing.  In 
other  cases,  where  the  abstinence  is  apparently  vol- 
untary, there  is  some  reason  to  suppose  that  it  is 
really  the  incubation  of  the  disease,  and  not  its  cause. 

3-  Its  approach  is  generally  indicated  by  a  slight 
tremor  and  falteriug  of  the  hands  and  lower  ex- 
tremities, a  Iremulousness  of  the  voice,  a  certiiin  rest- 
lessness and  sense  of  anxiety  which  the  patient  knows 
Ti6t  how  to  describe  or  account  for,  disturbed  sleep, 
and  impaired  appetite.  These  symptoms  having 
continued  two  tr  three  days,  at  the  end  of  which 
time  they  have  usually  increased  in  severity,  the 
patient  ceases  to  sleep  altogether,  and  soon  becomes 
delirious  at  intervals.  After  a  while  the  delirium 
becomes  constant,  as  well  as  the  utter  absence  of 
sleep.  This  state  of  watchfulness  and  delirium  con- 
tinues three  or  four  days,  when,  if  the  patient  re- 
cover, it  is  succeeded  by  sleep,  which  at  first  ap- 
pears in  uneasy  and  irregular  naps,  and  lastly  in 
long,  sound,  and  refreshing  slumbers.  When  sleep 
does  not  supervene  about  this  time,  the  disease 
proves  fatal 

4.  The  mental  aberration  of  delirium  tremens  is 
marked  by  some  peculiar  characters.  Almost  in- 
variably the  patient  manifests  feelings  of  fear  and 
suspicion,  and  labors  under  continual  apprehen- 
sions of  being  made  the  victim  of  sinister  designs 
and  practices.  He  imagines  that  people  have  con- 
spired to  rob  and  murder  him,  and  insists  that  he 
can  hear  them  in  an  adjoining  room  arranging 
their  plans  and  preparing  to  rush  upon  him,  or 
that  he  is  forcibly  detained  and  prevented  from 
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going  to  his  own  home.  One  of  the  most  common 
ballu(}inations  in  this  disease  is  that  of  constantlj 
seeing  devils,  snakes,  or  vermin  around  him  and  on 
him.  Under  the  influence  of  the  terrors  inspired 
by  these  notions,  the  wretched  patient  often  endea- 
vors to  cat  his  throat,  or  jump  out  of  the  window, 
or  murder  his  wife,  or  some  one  else  whom  his  dis- 
ordertid  imagination  identifies  with  his  enemies. 

5.  Delirium  tremens  must  not  be  confounded 
with  other  forms  of  mental  derangement  which 
occur  in  connection  with  intemperate  habits.  Hard 
drinking  may  produce  a  paroxysm  of  maniacal  ex- 
citement, or  a  host  of  hallucinations  and  delusions, 
which  disappear  after  a  few  days'  abstinence  from 
drink  and  are  succeeded  by  the  ordinary  mental 
condition.  In  D.  S.  v.  McGlue,  1  Curt.  C.  C.  1,  for 
instance,  the  prisoner  was  defended  on  the  plea 
that  the  hom'oide  for  which  he  was  indicted  was 
committed  in  a  fit  of  delirium  tremens.  There  was 
no  doubt  that  he  was  laboring  under  some  form  of 
insanity;  but  the  fact,  which  appeared  in  evidence, 
that  his  reason  returned  before  the  recurrence  of 
sound  sleep,  rendered  it  very  doubtful  whether  the 
trouble  was  delirium  tremens,  although  in  every 
other  respect  it  looked  like  that  disease. 

6.  By  repeated  decisions  the  law  has  been  settled 
in  this  country  that  delirium  tremens  annuls  re- 
sponsibility for  any  act  that  may  be  committed 
under  its  influence ;  provided,  of  course,  that  the 
mental  condition  can  stand  the  tests  applied  in 
other  forms  of  insanity.  The  law  does  not  look  to 
the  remote  causes  of  the  mental  affection  j  and  the 
rule  on  this  point  is  that  if  the  act  ia  not  com- 
mitted under  the  immediate  influence  of  intoxi- 
cating drinks  the  plea  of  insanity  is  not  invalidated 
by  the  fact  that  it  is  the  result  of  drinking  at  some 
previous  time.  Such  drinking  may  bo  morally 
wrong  J  but  the  same  may  be  said  of  other  vicious 
indulgences  which  give  rise  to  Tnuch  of  the  in- 
sanity which  exists  in  the  world.  1  Curt.  C.  C.  1 ; 
5  Mas.  C.  C.  28 ;  State  v.  Wilson,  Kay,  Med.  Jur. 
520.  In  the  case  of  Eirdsall,  1  Beck,  Med.  Jur. 
808,  it  w.is  held  that  delirium  tremens  was  not  a 
valid  defence,  because  the  prisoner  knew,  by  re- 
peated experience,  that  indulgence  in  drinking 
would  probably  bring  on  an  attack  of  the  disease. 

It  is  not  quite  certain  what  the  rule  of  law  is  in 
England.  Two  cases  are  cited  where  the  plea  of 
delirium  tremens  was  admitted  in  excuse  for  crime. 
Reg.  V.  Watson,  and  Reg.  v.  Simpson,  Taylor,  Med. 
Jur.  656. 

DELIVERANCE.  In  Practice.  A  term 
used  by  the  clerk  in  court  to  every  prisoner 
who  is  arraigned  and  pleads  not  guilty,  to 
whom  he  wisnes  a  good  deliverance.  In  mo- 
dern practice  this  is  seldom  used. 

DELIVERY.    In  Conveyancing.    The 

transfer  of  a  deed  from  the  grantor  to  the 
grantee,  or  some  parson  acting  in  his  behalf, 
in  such  a  manner  as  to  deprive  the  grantor 
of  the  right  to  recall  it  at  his  option. 

An  absolute  delivery  is  one  which  is  com- 
plete upon  the  actual  transfer  of  the  instru- 
ment from  the  possession  of  the  grantor. 

A  conditional  delivery  is  one  which  passes 
the  deed  from  the  possession  of  the  grantor, 
but  is  not  to  be  completed  by  possession  in 
the  grantee,  or  a  third  person  as  hh  agent, 
until  the  happening  of  a  specified  event. 

A  deed  delivered  in  this  manner  is  an  escrow,  and 
such  a  delivery  must  be  always  made  to  a  third 
person,  Sheppard,  Touchst.  59 ;  Croke  Eliz.  620 ; 
8  Mass.  230 ;  though  where  the  transfer  to  the  pos- 
session of  the  grantee  was  merely  to  enable  him  to 
convey  it  to  a  third  person  to  hold  as  an  escrow,  it 


was  held  not  an  absolute  delivery  to  the  grantee. 
2  Dev.  A  B.  No.  C.  530;  4  Watts,  Penn.  180;  22 
Me.  569;  23  Wend.  N.  Y.  43;  2  Barnew.  &  C.  82. 

2.  No  particular  form  of  procedure  is  re- 
quired to  effect  a  delivery.  It  may  be  by 
acts  merely,  by  words  merely,  or  by  both 
combined ;  but  in  all  cases  an  intention  that 
it  shall  be  a  delivery  must  exist.  Comyns, 
Dig.  Fait  (A) ;  1  Wood,  Conv.  193;  6  Sim. 
Ch.  31 ;  11  Vt.  621 ;  18  Me.  391 ;  2  Penn.  St. 
191 ;  12  Johns.  N.  Y.  536 ;  1  Johns.  Ch.  N. 
Y.  456 ;  20  Pick.  Mass.  28 ;  4  J.  J.  Marsh. 
Ky.  572.  The  deed  of  a  corporation  is  gene- 
rally delivered  by  affixing  the  corporate  seal. 
Coke,  Litt.  22,  n.,  36,  n.;  Croke  Eliz.  167; 
2  Rolle,  Abr.  Fait  (I). 

It  may  be  made  by  an  agent  as  well  as  by 
the  grantor  himself,  9  Mass.  307 ;  3  Mete. 
Mass.  412;  4  Day,  Conn.  66;  5  Barnew.  & 
C.  671 ;  2  Washburn,  Real  Prop.  579 ;  or  to 
an  agent  previously  appointed,  6  Mete.  Mass. 
356,  or  subsequently  recognized,  £2  Me.  121 ; 
14  Ohio,  307  ;  but  a  subsequent  assent  on  the 
part  of  the  grantee  will  not  be  presumed.  9 
111.  177 ;  1  N.  II.  353  ;  5  !<?.  71 ;  15  Wend. 
N.  Y.  656 ;  25  Johns.  N.  Y.  187.  See,  also, 
9  Mass.  307  •  4  Day  Conn.  66 ;  2  Ired.  Eq. 
No.  C.  557. 

3.  To  complete  a  delivery,  acceptance  musi 
take  place,  which  may  bo  presumed  fr(  m  the 
grantee's  possession,  1  Harr.  &  J.  Md.  319 ; 
4  Pick.  Mass.  518;  2  Ala.  136;  11  id.  412; 
1  N.  H.  353  ;  4  Fla.  359;  6  Mo.  326;  1  Zabr. 
N.  J.  379;  from  the  relationship  of  a  per- 
son holding  the  deed  to  the  grantee,  7  111. 
557  ;  1  Johns.  Ch.  N.  Y.  240,  4C6  ;  and  from 
other  circumstances.  18  Conn.  257  ;  5  Watts, 
Penn.  243. 

There  can  ordinarily  be  but  one  valid  de- 
livery, 12  Johns.  N.  Y.  536 ;  20  Pick.  Mass. 
28 ;  which  can  take  place  only  after  complete 
execution.  2  Dev.  No.  C.  379.  But  there  must 
be  one,  2  Harr.  Del.  197;  16  Vt.  563;  2 
Washburn,  Real  Prop.  581 ;  and  from  that 
one  the  deed  takes  effect.  12  Mass.  •^55;  4 
Yeates,  Penn.  278 ;  18  Me.  190.  See  1  Den. 
N.  Y.  323. 

Consult  2  Bouvier,  Inst.  n.  2018  et  seq. ;  2 
Washburn,  Real  Prop.  577  et  seq.;  4  Kent, 
Comm.  466. 

In  Contracts.  The  transfer  of  the  pos- 
session of  a  thing  from  one  person  to  another. 

4.  Originally,  delivery  was  a  clear  and 
unequivocal  act  of  giving  possession,  accom- 
plished by  placing  the  subject  to  be  trans- 
ferred in  the  hands  of  the  transferree  or  his 
avowed  agent,  or  in  their  respective  ware- 
houses, vessels,  carts,  and  the  like;  but  in 
modern  times  it  is  frequently  symbolical,  as 
by  delivery  of  the  key  to  a  room  containing 
goods,  2  Aik.  Vt.  79  ;'  5  Johns.  N.  Y.  325 ;  1 
Yeates,  Penn.  529;  2  Ves.  Sen.  Ch.  445;  1 
East,  192  ;  see,  also,  7  East,  558  ;  3  Barnew. 
&  Aid.  1  ;  3  Bos.  &  P.  233 ;  3  Barnew.  &  C. 
45  ;  by  marking  timber  on  a  wharf,  or  goods 
in  a  warehouse,  or  by  separating  and  weigh- 
ing or  measuring  them,  2  Vt.  374 ;  or  othei^ 
wise  constructive,  as  by  the  delivery  of  a  part 
for  the  whole.    23  Vt.  265 ;   9  Barb.  N;  Y. 
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511;  19  id.  416;  11  Cush.  Mass.  282;  39 
Me.  490 ;  2  H,  Blackst.  504 ;  3  Bos.  &  P.  69. 
See  6  East,  614;  2  Gray,  Mass.  195.  Aad  see, 
as  to  what  constitutes  a  delivery,  4  Mass. 
G61 ;  8  id,  287  ;  10  id,  308  ;  14  Johns.  N.  Y. 
167  ;  15  id.  349. 

5.  Delivery  is  not  necessary  at  common 
law  to  complete  a  sale  of  personal  property 
as  between  the  vendor  and  vendee,  Story, 
Sales ;  but^as  against  third  parties  possession 
retained  by  the  vendor  raises  a  presumption 
of  fraud  conclusive  according  to  some  au- 
thorities, 1  Granch,  309 ;   2  Munf.  Va.  341 ; 

4  M'Cord,  So.  C.  294:  1  Ov.  Tenn.  91;  14  B. 
Monr.  Ky.  533:  18  Penn.  St.  113:  4  Harr. 
Del.  458  :  2  111.  298  ;  1  Halst.  N.  J.  155:  5 
Conn.  196;  12  Vt,  653 ;  23  ^d:.  82;  4  Fla. 
219;  9  Johns.  N.  Y.  337 ;  1  Campb.  332  ;  2 
Term,  587 ;  holding  it  merely  strong  evidence 
of  fraud  to  be  left  to  the  jury,  Cowp.  432;  2 
Bos.  &  P.  59 ;  3  Barnew.  &  C.  368 ;  4  id.  652 ; 

5  Rand.  Va.  211 ;  1  Bail.  So.  C.  558  ;  3  Yerg. 
Tean.  475;  7  id.  440;  3  J.  J.  Marsh.  Ky. 
643;  4  N".  Y.  303,  580;  2  Mete.  Mass.  99;  18 
Me.  127 ;  5  La.  Ann.  1 ;  1  Tex.  415  ;  but  is, 
in  general,  where  the  pi'operty  in  goods  is  to 
be  transferred  in  pursuance  of  a  previous 
contract,  1  Taunt.  318 ;  16  Me.  49:  1  Par- 
sons, Contr.  447;  and  also  in  case  of  a  donor- 
tio  causa  mortis,  3  Binn.  Penn.  370 ;  2  Yes. 
Ch.  120:  9  id.  1.  The  rules  requiring  actual 
full  delivery  are  subject  to  modification  in 
the  case  of  bulky  articles.  5  Serg.  &  R. 
Penn.  19 ;  12  Mass.  400 ;  16  Me.  49.  See, 
also,  3  Johns.  N.Y.  399;  13ic^.  294;  1^  id. 
218  ;  1  Dall.  Penn.  171;  2  N.  H.  75  ;  2  Kent, 
Comm.  508. 

6>  A  condition  requiring  delivery  may  be 
annexed  as  a  part  of  any  contract  of  transfer. 
19  Me.  147. 

In  the  absence  of  contract,  the  amount  of 
transportation  to  be  performed  by  the  seller 
to  constitute  delivery  is  determined  by  general 
usage. 

See  Browne,  Stat,  of  Frauds  ;  Story,  Sales  ; 
1  Parsons,  Contr.  201,  442,  482,  577,  650. 

In  Medical  Jurisprudence.  The  act  of 
a  woman  giving  birth  to  her  offspring. 

T.  Pretended  delivery  may  present  itself  in  three 
points  of  view.  First,  when  the  female  who  feigns 
has  never  been  pregnant.  When  thoroughly  in- 
vestigated, this  may  always  be  detected.  There 
are  signs  which  must  be  present  and  cannot  be 
feigned.  An  enlargement  of  the  orifice  of  the 
uterus,  and  a  tumefaction  of  the  organs  of  gene- 
ration, should  always  be  present,  and  if  absent  are 
t  inclusive  against  the  fact.  2  Annales  d'Hygi^ne, 
'2,21.  Second,  when  the  pretended  pregnancy  and 
delivery  have  been  preceded  by  one  or  more  de- 
liveries. In  this  case  attention  should  be  given  to 
the  following  circumstances:  the  mystery,  if  any, 
which  has  been  affected  with  regard  to  the  situa- 
tion of  the  female ;  her  age ;  that  of  her  hus- 
band; and,  particularly,  whether  aged  or  decrepit. 
Third,  when  the  woman  has  been  actually  de- 
livered, and  fubstitutes  a  living  for  a  dead  child. 
But  little  evidence  can  be  obtained  on  this  subject 
from  a  physical  examination. 

8,  Concealed  delivery  generally  takes  place  when 
the  woman  either  has  destroyed  her  offspring  or  it 
was  born  dead.     In  suspected  cases  the  following 


circumstances  should  be  attended  to.  First,  the 
proofs  of  pregnancy  which  arise  in  consequence  of 
the  examination  of  the  mother.  When  she  ha» 
been  pregnant,  and  has  been  delivered,  the  usual 
signs  of  delivery,  mentioned  below,  will  be  present. 
A  careful  investigation  as  to  the  woman's  appear- 
ance before  and  since  the  delivery  will  have  some 
weight;  though  such  evidence  is  not  always  to  ba 
relied  upon,  as  such  appearances  are  not  unfre- 
queutly  deceptive.  Second,  the  proofs  of  recent 
delivery.  Third,  the  connection  between  the  sup- 
posed state  of  parturition  and  the  state  of  the 
child  that  is  found;  for  if  the  age  of  the  child  do 
not  correspond  to  that  time  it  will  be  a  strong  cir- 
cumstance in  favor  of  the  mother's  innocence.  A 
redness  of  the  skin  and  an  attachment  of  the  um- 
bilical cord  to  the  navel  indicate  a  recent  birth. 
Whether  the  child  was  living  at  its  birth,  belongs 
to  the  subject' of  infanticide. 

9.  The  usual  signs  of  delivery  are  very  well  col- 
lected in  Beck's  excellent  treatise  on  Medical  Ju- 
risprudence, and  are  here  extracted : — 

If  the  female  be  examined  within  three  or  four 
days  after  the  occurrence  of  delivery,  the  following 
circumstances  will  generally  be  observed :  greater 
or  less  weakness,  a  slight  paleness  of  the  face,  the 
eye  a  little  sunken  and  surrounded  by  a  purplish 
or  dark-brown  colored  ring,  and  a  whiteness  of  tha 
skin  like  that  of  a  person  convalescing  from  disease. 
The  belly  is  soft,  the  skin  of  the  abdomen  is  lax,  lies 
in  folds,  and  is  traversed  in  various  directions  by 
shining  reddish  and  whitish  lines,  which  espe- 
cially extend  from  the  groin  and  pubes  to  the 
navel.  These  lines  have  sometimes  been  termed 
lineae  albicantea,  and  are  particularly  observed  near 
the  umbilical  region,  where  the  abdomen  has  expe- 
rienced the  greatest  distension.  The  breasts  be- 
come tumid  and  hard,  and,  on  pressure,  emit  a 
fluid,  which  at  first  is  serous  and  afterwards  gra- 
dually becomes  whiter;  and  the  presence  of  this 
secretion  is  generally  accompanied  with  a  full 
pulse  and  soft  skin,  covered  with  a  moisture  of  a 
peculiar  and  somewhat  acid  odor.  The  areolae 
round  the  nipples  are  dark-colored.  The  external 
genital  organs  and  vagina  are  dilated  and  tume- 
fied throughout  the  whole  of  their  extent,  from  the 
pressure  of  the  foetus.  The  uterus  may  be  felt 
through  the  abdominal  parietes,  voluDiinous,  firm, 
and  globular,  and  rising  nearly  as  high  as  the 
umbilicus.  Its  orifice  is  soft  and  tumid,  and  di- 
lated so-  as  to  admit  two  or  more  fingers.  The 
fourchette,  or  anterior  margin  of  the  perinseum,  is 
sometimes  torn,  or  it  is  lax,  and  appears  to  have 
suffered  considerable  distension.  A  discharge 
(termed  the  lochial)  commences  from  the  uterus, 
which  is  distinguished  from  the  menses  by  its  pale 
color,  its  peculiar  and  well-known  smell,  and  its 
duration.  The  lochia  are  at  first  of  a  red  color, 
and  gradually  become  lighter  until  they  cease. 

10«  These  signs  may  generally  be  relied  upon 
as  indicating  the  state  of  pregnancy:  yet  it  re- 
quires much  experience  in  order  not  to  be  deceived 
by  appearances. 

The  lochial  discharge  might  be  mistaken  for 
menstruation,  or  fiuor  albus,  were  it  not  for  its 
peculiar  smell ;.  and  this  it  has  been  found  impos- 
sible, by  any  artifice,  to  destroy. 

Relaxation  of  the  soft  parts  arises  as  frequently 
from  menstruation  as  from  delivery ;  but  in  these 
cases  the  os  uteri  and  vagina  are  not  so  much 
tumefied,  nor  is  there  that  tenderness  and  swell- 
ing.^ The  parts  are  found  pale  and  flabby  when 
all  signs  of  contusion  disappear,  after  delivery;  and 
this  circumstance  does  not  follow  menstruation. 

11.  The  presence  of  milk,  though  a  usual  sign 
of  delivery,  is  not  always  to  be  relied  upon;  fur 
this  secretion  may  take  place  independent  of  preg- 
nancy. 

The  wrinkles  and   relaxations  of  the  abdomen 
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which  follow  delivery  may  be  the  consequence  of 
dropsy,,  or  of  lankness  following  great  obesity. 
This  state  of  the  parts  is  also  seldom  striking  after 
the  birth  of  the  first  child,  as  they  shortly  resume 
their  natural  state. 

See,  generally,  1  Beck,  Med.  Jur.  o.  T,  p.  206; 
1  Chitty,  Med.  Jur.  411;  Eyan,  Med.  Jur.  c.  10, 
p.  133 ;   1  Briand,  M6d.  Lgg.  l*"  partie,  c.  5. 

DELITSION.  In  Medical  Jurispru- 
dence. A  diseased  state  of  the  mind,  in 
which  persons  helieve  things  to  exist  which 
exist  only,  or  in  the  degree  they  are  con- 
ceived of  only,  in  their  own  imaginations,  with 
a  persuasion  so  fixed  and  firm  that  neither  evi- 
dence nor  argument  can  convince  them  to  the 
contrary. 

The  individual  is,  of  course,  insane.  For 
example,  should  a  parent  unjustly  persist 
without  the  least  ground  in  attributing  to 
his  daughter  a  course  of  vice,  and  use  her 
with  uniform  unkindness,  there  not  being 
the  slightest  pretence  or  color  of  reason  for 
the  supposition,  a  just  inference  of  insanity 
or  delusion  would  arise  in  the  minds  of  a 
jury ;  because  a  supposition  long  entertained 
and  persisted  in,  after  argument  to  the  con- 
trary, and  against  the  natural  afiections  of  a 
parent,  suggests  that  he  must  labor  under 
some  morbid  mental  delusion.  Connolly, 
Insan.  384;  Ray,  Med.  Jur.  Prel.  Views, 
??  20,  22 ;  1  Powell,  Dev.  Jarman  ed.  130, 
n. ;  Shelford,  Lun.  296 ;  3  Add.  Eccl.  70,  90, 
180 ;  1  Hagg.  Eccl.  27  •  2  Bouvier,  Inst.  nn. 
2104U2110. 

DEMAIN.     See  Demesne. 

DEMAND.    A  claim ;  a  legal  obligation. 

Demand  is  a  word  of  art  of  an  extent 
greater  in  its  signification  than  any  other 
word  except  claim.  Coke,  Litt.  291;  2  Hill, 
N.  Y.  220 ;  9  Serg.  &  R.  Penn.  124 ;  6  Watts 
&  S.  Penn.  226. 

A  release  of  all  demands  is,  in  general,  a 
release  of  all  covenants,  real  or  personal, 
conditions,  whether  broken  or  not,  annui- 
ties, recognizances,  obligations,  contracts,  and 
the  like,  3  Penn.  120 ;  2  Hill,  N.  Y.  228  ;  but 
does  not  discharge  rent  before  it  is  due,  if  it 
be  a  rent  incident  to  the  reversion ;  for  the 
rent  was  not  only  due,  but  the  consideration 
— the  future  enjoyment  of  the  lands — for 
which  the  rent  was  to  be  given  was  not  exe- 
cuted. 1  Sid.  141 ;  1  Lev.  99 :  3  id.  274 ; 
Bacon,  Abr.  Belease,  I.  See  10  Coke,  128 ; 
23  Pick.  Mass.  295;  7  Md.  375. 

In  Practice.  .  A  requisition  or  request 
to  do  a  particular  thing  specified  under  a 
claim  of  right  on  the  part  of  the  person  re- 
questing. 

2.  In  causes  of  action  arising  ex  contractu, 
it  is  frequently  necessary,  to  secure  to  the 
party  all  his  rights  and  to  enable  him  to 
taring  an  action,  that  he  should  make  a  de- 
mand upon  the  party  bound  to  perform  the 
contract  or  discharge  the  obligation.  Thus, 
where  property  is  sold  to  be  paid  for  on  deli- 
very, a  demand  must  be  made  and  proved  on 
trial  before  bringing  an  action  for  non-deli- 
very, 5  Term,  409 ;  3  Mees.  &  W.  Exoh.  254 ; 
3  Price.  Exch.  58 ;  1  Tayl.  No.  C.  149 ;  but  not 


if  the  seller  has  incapaicitated  himself  from 
delivering  them,  10  East,  359 ;  5  Barnew.  & 
Aid.  712;  2  Bibb,  Ky.  280;  lYt.25;  4  Mass. 
474 ;  6  id.  61 ;  16  id.  453:  3  Wend.  N.  Y.  556 : 
9  Johns.  N.  Y.  361 ;  2  Me.  308 ;  5  Munf.  Va. 
1 ;  and  this  rule  and  exception  apply  to  con'- 
tracts  for  marriage.  2  Dowl.  &  R.  55 ;  1 
Chitty,  Pract.  57,  note  (n)„  438,  note  (e).  A 
demand  of  rent  is  necessary  before  re-entry 
for  non-payment.  See  Re-Entky.  No  de 
maud  is  necessary  on  a  promissory  note  be- 
fore bringing  an  action  in  general ;  but  ailcr 
a  tender  demand  must  be  made  of  the  fiim 
tendered.  1  Campb.  181,  474;  1  Stark.  323. 
See  Payment  ;  Parsons,  Notes  &  B. 

3.  In  cases  arising  ex  delicto,  a  demand  is 
frequently  necessary.  Thus,  when  the  wife, 
apprentice,  or  servant  of  one  person  has  been 
harbored  by  another,  the  proper  course  is  to 
make  a  demand  of  restoration  before  an  ac- 
tion brought,  in  order  to  constitute  the  party 
a  wilful  wrong-doer,  unless  the  plaintiff  can 

Erove  an  original  illegal  enticing  away.    2 
,ev.  63;  WiUes,  582;  1   Peaks,  Cas.  55;  5 
East,  39;,  6  Term,  652;  4  J.  B.  Moore,  12. 

So,  too,  in  cases  where  the  taking  of  goods 
is  lawful  but  their  subsequent  aetention 
becomes  illegal,  it  is  absolutely  necessary, 
in  order  to  secure  sufficient  evidence  of  a 
conversion  on  the  trial,  to  give  a  formal  no- 
tice of  the  owner's  right  to  the  property  and 
possession,  and  to  make  a  formal  demand  in 
writing  of  the  delivery  of  such  possessinn  to 
the  owner.  See  Tkovee  ;  Conversion.  And 
when  anuisanoe  has  been  erected  or  continued 
by  a  man  on  his  own  land,  it  is  advif  able,  par- 
ticularly in  the  case  of  a  private  nuisance,  to 
give  the  party  notice,  and  request  him  to  re- 
move it,  either  before  an  entry  is  made  for 
the  purpose  of  abating  it  or  an  action  is 
commenced  against  the  wrong-doer ;  and  a 
demand  is  always  indispensable  in  cases  of  a 
continuance  of  a  nuifance  originally  created 
by  another  person.  2  Barnew.  &  C.  302 ; 
Croke  Jac.  565;  1  East,  111;  5  Coke,  100, 
101 ;  2  Phillipps,  Ev.  8, 18,  n.,  119;  5  Viner, 
Abr.  506:  1  Ayjiffe,  Pand.497;  Bacon,  Abr. 
Sent,  I. 

4.  In  cases  of  contempts,  as  where  an  order 
to  pay  money  or  to  do  any  other  thing  has 
been  made  a  rule  of  court,  a  demand  for  the 
payment  of  the  money  or  performance  of  the 
thing  must  be  made  before  an  attachment 
will  be  issued  for  a  contempt.  2  Dowl.  Pari. 
Cas.  338,  448  ;  4  ici!.  86, 114;  1  Crompt.  M.& 
R.  Exch.  88,  459 ;  4  Tyrwh.  369  ;  2  Scott,  193 ; 
1  Harr.  &  W.  216. 

The  demand  should  be  made  by  the  party 
having  the  right,  or  his  authorized  agent,  2 
Bos.  &  P.  464  a;  1  Bail.  So.  C.  193  ;  2  Mas. 
C.  C.  77,  of  the  person  in  default,  in  cases  of 
torts,  1  Esp.  22 ;  8  Barnew. &  C.  528 ;  7  Johns. 
N.  Y.  302,  in  case  of  rent,  2  Washburn,  Prop. 
321,  322,  and  at  a  proper  time  and  place  in 
case  of  rents,  3  Wend.  N.  Y.  230 ;  17  Johns. 
N.  Y.  66 ;  4  N.  H.  251 ;  15  id.  68 ;  4  Harr. 
&  M'H.  Md.  135  ■,  21  Pick.  Mass.  389,  in  cases 
of  notes  and  bills  of  exchange.  Parsons, 
Notes  &  B. 
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As  to  the  allegation  of  a  demand  in  a  de- 
claration, see  1  Cliitty,  Plead.  322;  2  id. 
84 ;  1  Wms.  Saund.  33,  note  2;  Comyns,  Dig. 

Pleader. 

DEMAND  IN  RECONVENTION.    A 

demand  wliich  the  defendant  institutes  in 
consequence  of  that  which  the  plaintiff  has 
brought  against  him.  Used  in  Louisiana. 
La.  Pract.  Code,  art.  374. 

DEMANDANT.  The  plaintiff  or  party 
who  brings  a  real  action.  Coke,  Litt.  127 ; 
Comyns,  Dig. 

DEMEMBRATION.  In  Scotch  Law. 
Maliciously  cutting  off  or  otherwise  sepa- 
rating one  limb  from  another.  1  Hume,  323; 
Bell,  Diet. 

DEMENS  (Lat.).  One  who  has  lost  his 
mind  through  sickness  or  some  other  cause. 
One  whose  faculties  are  enfeebled.  Dean, 
Med.  Jur.  481.     See  Dementia. 

DEMENTIA.  In  Medical  Jurispru- 
dence. That  form  of  insanity  which  is 
characterized  by  mental  weakness  and  de- 
crepitude, and  by  total  inability  to  reason 
correctly  or  incorrectly. 

The  mind  dwells  only  in  the  past,  and  the 
thoughts  succeed  one  another  without  any  obvious 
bond  of  association.  Delusions,  if  they  exist,  are 
transitory,  and  leave  no  permanent  impression ;  and 
for  every  thing  recent  the  memory  is  exceedingly 
weak.  In  mania,  the  action  of  the  mind  is  marl^ed 
by  force,  hurry,  and  intensity;  in  dementia,  by 
slowness  and  weakness.  It  is  mostly  the  sequel  of 
mania,  of  which,  in  fact,  it  is  the  natural  termina- 
tion. Occasionally  it  occurs  in  an  acute  form  in 
young  subjects ;  and  here  only  it  is  curable.  In  old 
men,  in  whom  it  often  occurs,  it  is  called  senile  de- 
mentia, and  it  indicates  the  breaking  down  of  the 
mental  powers  in  advance  of  the  bodily  decay.  It 
is  this  form  of  dementia  only  which  gives  rise  to 
litigation;  for  in  the  others  the  incompetency  is  too 
patent  to  admit  of  question.  It  cannot  be  de- 
scribed by  any  positive  characters,  because  it  dif- 
fers in  the  different  stages  of  its  progress,  varying 
from  simple  lapse  of  memory  to  complete  inability 
to  recognize  persons  or  things.  And  it  must  be 
borne  in  mind  that  often  the  mental  infirmity  is 
not  so  serious  as  might  be  supposed  at  first  sight. 
Many  an  old  man  who  seems  to  be  scarcely  con- 
scious of  what  is  passing  around  him,  and  is  guilty 
of  frequent  breaches  of  decorum,  needs  only  to  have 
his  attention  aroused  to  a  matter  in  which  tie  is 
deeply  interested,  to  show  no  lack  of  vigor  or  acute- 
ness.  In  other  words,  the  mind  may  bo  damaged 
Euperficially(  to  use  a  figure),  while  it  may  be  sound 
at  the  core.  And  therefore  it  is  that  one  may  be 
quite  oblivious  of  names  and  dates,  while  compre- 
hending perfectly  well  his  relations  to  others  and 
the  interests  in  which  be  was  concerned.  It  fol- 
lows that  the  impressions  made  upon  casual  or  ig- 
norant observers  in  regard  to  the  mental  condition 
are  of  far  less  value  than  those  made  upon  persons 
who  have  been  well  acquainted  with  his  habits  and 
have  had  occasion  to  test  the  vigor  of  his  faculties. 

The  wills  of  old  men  are  often  contested  on  the 
ground  of  senile  dementia,  and  the  conflicting  tes- 
timony of  observers,  the  proofs  of  foreign  influ- 
ence, and  the  indications  of  mental  capacity  all 
combine  to  render  it  no  easy  task  to  arrive  at  a 
satisfactory  conclusion.  The  only  general  rule  of 
much  practical  value  is  that  competency  must  be 
al^rays  measured,  not  by  any  fancied  standard  of 
intellect,  but  solely  by  the  requirements  of  the  act 
in  question.    A  small  and  familiar  matter  would 


require  less  mental  power  than  one  complicated  in 
its  details  and  somewhat  new  to  the  testator's  ex- 
perience. Less  capacity  would  be  necessary  to  dis- 
tribute an  estate  between  a  wife  and  child  than 
between  a  multitude  of  relatives  with  unequal 
claims  upon  his  bounty.  Such  is  the  principle; 
and  the  ends  of  justice  cannot  be  better  served 
than  by  its  correct  and  faithful  applioation.  Of 
course,  there  will  always  be  more  or  less  difficulty; 
but  generally,  by  discarding  all  legal  and  metaphy- 
sical subleties  and  following  the  leading  of  com- 
mon sense,  it  will  be  satisfactorily  surmounted. 

The  legal  principles  by  which  the  courts  are  gov- 
erned are  not  essentially  different  whether  the 
mental  incapacity  proceed  from  dementia  or  mania. 
If  the  will  coincides  with  the  previously  expressed 
wishes  of  the  testator,  if  it  recognizes  the  claims 
of  those  who  stood  in  near  relation  to  him,  if  it 
shows  no  indications  of  undue  influence, — if,  in 
short,  it  is  a  rational  act  rationally  done, — it  will  be 
established,  and  very  properly  so,  though  there 
may  have  been  considerable  impairment  of  mind. 
2  Phill.  Eocl.  449;  3  Wash.  C.  C.  580;  4  id.  262. 
See  Insanity. 

DEMESNE.  Lands  of  which  the  lord 
had  the  absolute  property  or  ownership,  as 
distinguished  from  feudal  lands,  which  he 
held  of  a  superior.  2  Sharswood,  Blackst. 
Comm.  104;  Cowel.  Lands  which  the  lord 
retained  under  his  immediate  control,  for  the 
purpose  of  supplying  his  table  and  the  im- 
mediate needs  of  his  household :  distinguished 
from  that  farmed  out  to  tenants,  called  among, 
the  Saxons  hordlands.  Blount ;  Coke,  Litt.  17  a. 

Own;  original.  Sun  assault  demesne,  his 
(the  plaintiff's)  original  assault,  or  assault  in 
the  first  place.  2  Greenleaf,  Ev.  |  633 ;  3 
Blackstone,  Comm.  120,  306. 

DEMESNE   AS   OF  FEE.     A  man  is 

said  to  be  seised  in  his  demesne  as  of  fee  of  a 
corporeal  inheritance,  because  he  has  a  pro- 
perty dominicum  or  demesne  in  the  thing 
itself.  2  Blackstone,  Comm.  106.  But  when 
he  has  no  dominion  in  the  thing  itself,  as  in 
the  case  of  an  incorporeal  hereditament,  he 
is  said  to  be  seised  as  of  fee,  and  not  in  his 
demesne  as  of  fee.  Littleton,  ^  10 ;  17  Serg.  & 
B.  Penn.  196 ;  Jones,  Land  Tit.  166. 

Formerly  it  was  the  practice  in  an  action 
on  the  case — e.  g.  for  a  nuisance  to  real  estate 
— to  aver  in  the  declaration  the  seisin  of  the 
plaintiff  in  demesne  as  of  fee ;  and  this  is 
still  necessary,  in  order  to  estop  the  record 
with  the  land,  so  that  it  may  run  with 
or  attend  the  title.  Archbold,  Civ.  Plead. 
104;  Coke,Entr.  9,  pi.  8 ;  Lilly,  Entr.  62;  1 
Saund.  346  ;  Willes,  508.  But  such  an  action 
may  be  maintained  on  the  possession  as  well 
as  on  the  seisin ;  although  the  effect  of  the 
record  in  this  case  upon  the  title  would  not 
be  the  same.  Stephen,  Plead.  322 ;  1  Lutw. 
120;  2  Mod.  71;  4  Term,  718;  2  Wms. 
Saund.  113  b;  Croke  Car.  500,  575. 

DEMESNE  LANDS.  A  phrase  mean- 
ing the  same  as  demesne. 

DEMESNE  LANDS  OF  THE 
CRCWN.  That  share  of  lands  reserved  to 
the  crown  at  the  original  distribution  of 
landed  property,  or  which  came  to  it  after- 
wards by  forfeitureorotherwise.  1  Sharswood. 
Blackst.  Comm.  286 ;  2  Stephen,  Comm.  550. 
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DEMI-MARK.  A  sum  of  money  (6s. 
id.,  3  Blaokstone,  Comm.  App.  y.)  tendered 
and  paid  into  court  in  certain  cases  in  the 
trial  of  a  writ  of  right  by  the  grand  assize. 
Coke,  Litt,  294  b;  Booth,  Real  Act.  98. 

It  was  paid  by  the  tenant  to  obtain  an 
inquiry  by  the  grand  assize  into  the  time  of 
the  demandant's  seisin.  1  Reeve,  Hist.  Eng. 
Law,  429 ;  Stearns,  Real  Act.  378,  and  note. 
It  compelled  the  demandant  to  begin.  3 
Chitty,  Plead.  1373.  It  is  unknown  in  Ame- 
rican practice.  13  Wend.  N.  Y.  546 ;  Stearns, 
Real  Act.  378. 

DEMI-VILL.     Half  a  tithing. 

DEMIDIETAS.  A  word  used  in  ancient 
records  for  a  moiety,  or  one-half. 

DEMIES.  In  some  universities  and  col- 
leges this  term  is  synonymous  with  scholars. 
Boyle,  Char.  129. 

DEMISE.  A  conveyance,  either  in  fee 
for  life  or  for  years. 

A  lease  or  conveyance  for  a  term  of  years. 
According  to  Chief  Justice  Gibson,  the  term 
strictly  denotes  a  posthumous  grant,  and  no 
more.  5  Whart.  Penn.  278.  See  4  Bingh. 
N.  c.  678 ;  2  Bouvier,  Inst.  u.  1774  ef  seq. 

A  term  nearly  synonymous  with  death,  ap- 
propriated in  England  especially  to  denote 
the  decease  of  the  king  or  queen. 

DEMISE  OF  THE  KING.  The  na- 
tural dissolution  of  the  king. 

The  term  is  said  to  denote  in  law  merely  a 
transfer  of  the  property  of  the  crown.  1 
Blackstone,  Comm.  249.  By  demise  of  the 
crown  we  mean  only  that,  in  consequence  of 
ihe  disunion  of  the  king's  natural  body  from 
his  body  politic,  the  kingdom  is  transferred 
or  demised  to  his  successor,  and  so  the  royal 
dignity  remains  perpetual.     Plowd.  117,  234. 

A  similar  result,  viz.:  the  perpetual  exist- 
ence of  the  president  of  the  United  States, 
has  been  secured  by  the  constitution  and 
subsequent  statutes.  1  Sharswood,  Blackst. 
Comm.  249. 

DEMISE  AND  RE-DEMISE.  A  con- 
veyance by  mutual  leases  made  from  one  to 
another  on  each  side  of  the  same  land,  or  of 
something  issuing  from  it.  A  lease  for  a 
given  sum — usually  a  mere  nominal  amount 
— and  a  release  for  a  larger  rent.  Toullier ; 
Whishaw ;  Jacob. 

DEMOCRACV.  That  government  in 
which  the  people  rule. 

But  the  multitude  cannot  actually  rule:  an  unor- 
ganic  democracy,  therefore,  one  that  is  not  founded 
upon  a  number  of  institutions  each  endowed  with 
a  degree  of  self-government,  naturally  becomes  a 
one-man  government.  The  basis  of  the  democracy 
is  equality,  as  that  of  the  aristocracy  is  privilege; 
but  equality  of  itself  is  no  guarantee  for  liberty, 
nor  does  equality  constitute  liberty.  Absolute  de- 
mocracies existed  in  antiquity  and  the  middle  ages : 
they  have  never  endured  for  any  lenglh  of  time. 
On  their  character,  Aristotle's  Politics  may  be  read 
to  the  greatest  advantage.  Lieber,  in  his  Civil 
Liberty,  dwells  at  length  on  the  fact  that  mere 
equality,  without  institutions  of  various  kinds,  is 
adverse  to  self-government;  and  history  shows  that 
absolute  democracy  is  any  thing  rather  than  a  con- 


vertible term  for  liberty.    See  Absolutisu  ;  Gov- 
ernment. 

DEMONSTRATIO  (Lat.).  Description; 
addition  ;  denomination.  Occurring  often,  in 
the  phrase  falsa  demonstraiio  non  nocet  (a 
false  description  does  not  harm).  2  Black- 
stone,  Comm.  382,  n. ;  2  P.  Will.  Ch.  140 ;  1 
Greenleaf,  Ev.  I  291 ;  Wigram,  Wills,  128. 

DEMONSTRATION  (La.t.  demonsirare, 
to  point  out).  Whatever  is  said  or  written  to 
designate  a  thing  or  person. 

Several  descriptions  may  be  employed  to 
denote  the  same  person  or  object;  and  the 
rule  of  law  in  such  cases  is  that  if  one  of  the 
descriptions  be  erroneous  it  may  be  rejected, 
if,  after  it  is  expunged,  enough  will  remain 
to  identify  the  person  or  thing  intended.  For 
falsa  demonstraiio  non  nocet.  The  meaning 
of  this  rule  is,  that  if  there  be  an  adequate 
description  with  convenient  certainty  of  what 
was  contemplated,  a  subsequent  erroneous 
addition  will  not  vitiate  it.  The  complement 
of  this  maxim  is,  non  accipi  debent  verba  in 
demonstrationem  falsam  quce  competent  in  li- 
mitationem  veram;  which  means  that  if  it 
stand  doubtful  upon  the  words  whether  they 
import  a  false  reference  or  demonstration,  or 
whether  they  be  words  of  restraint  that  limit 
the  generality  of  the  former  words,  the  law 
will  never  intend  error  or  falsehood.  If, 
therefore,  there  is  some  object  wherein  all  the 
demonstrations  are  true,  and  some  wherein 
part  are  true  and  part  false,  they  shall  be  in- 
tended words  of  true  limitation  to  ascertain 
that  person  or  thing  wherein  all  the  circum- 
stances are  true.  4  Exch.  604,  per  Alderson, 
B.;  8  Bingh.  244 ;  Broom,  Leg.  Max.  490 : 
Plowd.  191 ;  7  Cush.  Mass.  460. 

The  rule  that  falsa  demonsiratio  does  not 
vitiate  an  otherwise  good  description  applies 
to  every  kind  of  statement  of  fact.  Some  of 
the  particulars  in  an  averment  in  a  declara- 
tion may  be  rejected  if  the  declaration  is  sen- 
sible without  them  and  liy  their  presence  is 
made  insensible  or  defective.     Yelv.  182. 

In  Evidence.  That  proof  which  excludes 
all  possibility  of  error. 

DEMONSTRATIVE  LEGACY.  A 
pecuniary  legacy  coupled  with  a  direction 
that  it  be  paid.out  of  a  specific  fund. 

It  is  60  far  of  the  nature  of  a  specific  legacy 
that  (while  the  fund  exists  out  of  which  it 
is  specially  payable)  it  will  not  abate  wilh 
general  legacies  upon  a  deficiency  of  assets ; 
and  yet,  like  a  general  legacy,  it  is  not  liable 
to  ademption  by  the  alienation  or  non-exist- 
ence of  the  property  specially  pointed  out  as 
a  means  of  satisfying  it.  2  Williams,  Exec. 
839 ;  2  White  &  T.  Lead.  Cas.  237,  ^53 ;  Shep- 
pard,  Touchst.  433  :  Swinburne,  Wills,  485; 
1  Mer.  Ch.  178  ;  2  Younge  &  C.  Exch.  90. 

DEMPSTER.     In    Scotch    Law.     A 

doomsman.     One  who  pron<mnced  the  sen- 
tence of  court.     1  Howell,  St.  Tr.  937. 

DEMURRAGE.  The  delay  of  a  vessel 
by  the  freighter  beyond  the  time  allowed  for 
loading,  unloading,  or  sailing. 

Payment  for  such  delay. 
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Demurrage  may  become  due  either  by  the 
ship's  detention  for  the  purpose  of  loading  or 
unloading  the  cargo,  either  before  or  during 
or  after  the  voyage,  or  in  waiting  for  convoy. 
3  Kent,  Coram.  159 ;  2  Marshall,  Ins.  721 ; 
Abbott,  Shipp.  192;  5  Comyns,  Dig.  94,  n., 
505 ;  4  Taunt.  54,  65 ;  3  Chitty,  Com.  Law, 
426 ;  Parsons,  Mar.  Law. 

DEMURRSR  (Lat.  demorari,  old  Fr.  de- 
morrer,  to  stay;  to  abide).  In  Pleading. 
An  allegation  that,  admitting  the  facts  of  the 
preceding  pleading  to  be  true  as  stated  by  the 
party  makmg  it,  he  has  yet  shown  no  cause 
why  the  party  demurring  should  be  compelled 
by  the  court  to  proceed  further.  A  declara- 
tion that  the  party  demurring  will  go  no  fur- 
ther, because  the  other  has  shown  nothing 
against  him.  5  Mod.  232  j  Coke,  Litt.  716. 
It  imports  that  the  objecting  party  will  not 
proceed,  but  will  wait  the  judgment  of  the 
court  whether  he  is  bound  so  to  do.  Coke, 
Litt.  71  b;  Stephen,  Plead.  61. 

2.  In  Equity.  An  allegation  of  a  defend- 
ant, which,  admitting  the  matters  of  fact 
alleged  by  the  bill  to  be  true,  shows  that  as 
they  are  therein  set  forth  they  are  insufficient 
for  the  plaintiff  to  proceed  upon  or  to  oblige 
the  defendant  to  answer ;  or  that,  for  some 
reason  apparent  on  the  face  of  the  bill,  or  on 
account  of  the  omission  of  some  matter  which 
ought  to  be  contained  therein,  or  for  want  of 
some  circumstances  which  ought  to  be  attend- 
ant thereon,  the  defendant  ought  not  to  be 
compelled  to  answer  to  the  whole  bill,  or  to 
some  certain  part  thereof.  Mitford,  Eq.  Plead. 
Jerem.  ed.  107. 

A  demurrer  may  be  either  to  the  relief 
asked  by  the  bill,  or  to  both  the  relief  and 
the  discovery,  5  Johns.  Ch.  N.  Y.  184;  10 
Paige,  Oh.  N.  Y.  210  ;  but  not  to  the  discovery 
alone  where  it  is  merely  incidental  to  the 
relief.  2  Brown,  Ch.  123;  1  Younge  &  C. 
Ch.  197 ;  1  Sim.  &  8.  Ch.  83.  As  to  excep- 
tions to  avoid  self-crimination,  see  3  Johns. 
Ch.  N.  Y.  407 ;  "Walk.  Ch.  Mich.  327 ;  1  Hayw. 
No.  C.  167 ;  2  Ilarr.  &  G.  Md.  382 ;  6  Day, 
Conn.  361.  If  it  goes  to  the  whole  of  the 
relief,  it  generally  defeats  the  discovery  if 
successful,  2  Brown,  Ch.  319  ;  9  Ves.  Ch.  71 ; 
3  Edw.  Ch.  N.  Y.  117;  Saxt.  Ch.  N.  J.  358; 
Walk.  Ch .  Mich .  35 ;  5  Mete.  Mass.  525 ;  other- 
wise, if  to  part  only.  Adams,  Eq.  334 ;  Story, 
Eq.  Plead,  g  545  ;  10  Paige,  Ch.  N.  Y.  210. 

3.  They  may  be  brought  either  to  original 
or  supplemental  bills ;  and  there  are  peculiar 
causes  of  demurrer  in  the  different  classes  of 
supplemental  bills.  2  Madd.  Ch.  387 ;  4  Sim. 
Ch.  70;  17  Ves.  Ch.  144;  1  Mylne  &  C.  Ch. 
42 :  3  Hare,  Ch.  476 ;  3  P.  Will.  Ch.  284 ;  4 
Paige,  Ch.  N.  Y.  259  ;  7  Johns.  Ch.  N.  Y.  250  ; 
13  Pet.  6,  14;  Story,  Eq.  Plead.  §  611. 

Demurrers  are  general,  where  no  particular 
cause  is  assigned  except  the  usual  formulary 
that  there  is  no  equity  in  the  bill,  or  special, 
where  the  particular  defects  are  pointed  out. 
Story,  Eq.  Plead.  §  455.  General  demurrers 
are  used  to  point  out  defects  of  substance ; 
special,  to  pomt  out  defects  in  form. 

4.  The  defendant  may  demur  to  part  of 


the  bill,  2  Barb.  Ch.  N.  Y.  106,  and  plead  or 
answer  to  the  residue,  or  both  plead  and  an- 
swer to  separate  parts  thereof,  3  P.  Will.  Ch. 
80 ;  2  Atk.  Ch.  282 ;  6  Johns.  Ch.  N.  Y.  214 ; 

4  Wise.  54 ;  taking  care  so  to  apply  them  to 
different  and  distinct  parts  of  the  bill  that 
each  may  be  consistent  with  the  others,  3 
Mylne  &  C.  Ch.  653  ;  1  Keen,  Ch.  389 ;  23  Miss. 
304 ;  Cooper,  Eq.  Plead.  112,  113  ;  Story,  Eq. 
Plead.  ^  442 ;  but  if  it  be  to  the  whole  bill,  and 
a  part  be  good,  the  demurrer  must  be  over- 
ruled.    27  Miss.  419 ;  5  Ired.  Eq.  No.  C.  86; 

29  Me.  273 ;  12  Meto.  Mass.  323. 
Demurrers  lie  only  for  matter  apparent  on 

the  face  of  the  bill,  and  not  upon  any  new 
matter  alleged  by  the  defendant.  •  Beames, 
Ord.  in  Ch.  26  ;  19  Ves.  Ch.  180,  327  ;  6  Sim. 
Ch.  51  :  2  Schcales  &  L.  Ch.  Ir.  637  ;  5  Fla. 
110  ;  3  Halst.  Ch.  N.  J.  440.  Demurrers  are 
not  applicable  to  pleas  or  answers.  If  a  plea 
or  answer  is  bad  in  substance,  it  may  be  shown 
on  hearing ;  and  if  the  answer  is  insufficient 
in  form,  exceptions  should  be  filed.  Story, 
Eq.  Plead.  ??  456,  864. 

6.  Demurrers  to  relief  are  usually  brought 
for  causes  relating  to  the  jurisdidion,  as  that 
the  subject  is  not  cognizable  by  any  court,  as 
in  some  cases  under  political  treaties,  1  Ves. 
Ch.  371 ;  2  id.  56  ;  2  Pet.  253  ;  4  id.  411 ;  7 
id.  51 ;  but  see  3  Story,  Const.  §§  1631-1637; 

5  Pet.  1 ;  &id.  515  ;  8  id.  436  ;  1  Wheat.  304; 

2  id.  259  ;  7  id.  535  ;  8  id..  464 ;  9  id.  489  ;  10 
id.  181  ;  1  Wash.  C.  C.  322,  certain  cases  of 
confiscation,  3  Ves.  Ch.  424;  10  id.  354;  see 

3  Dall.  Penn.  199,  and  questions  of  bounda- 
ries. Story,  Eq.  Plead.  347 ;  1  Ves.  Ch.  44G 
as  to  law  in  the  United  States,  see  6  Cranch, 
158  ;  4  Dall.  Penn.  3  ;  5  Pet.  284 ;  13  id.  23 
14  id.  210 ;  or  that  it  is  not  cognizable  by  a 
court  of  equity,  2  Madd.  Chanc.  Pract.  229 
lSim.&S.Ch.227;  6  Beav.  Rolls,  165 ;  Story, 
Eq.  Plead.  §472 ;  9  Mete.  Mass.  469 ;  30  N 
H.  446 ;  19  Me.  124 ;  7  Cranch,  68 :  16  Ga. 
541 ;  16  Mo.  543  ;  8  Ired.  Eq.  No?  C.  123  ;  21 
Miss.  93 ;  or  that  some  other  court  of  equity  has 
jurisdiction  properly,  4  Wheat.  1 ;  6  Cranch, 
158 ;  7  Ga.  243  ;  2  Paige,  Ch.  N.  Y.  402 ;  9 
Mod.  95  ;  1  Ves.  Ch.  203  ;  or  that  some  other 
court  has  jurisdiction  properly,  3  Dall.  Penn. 
382  ;  8  Pet.  148  ;  30  N.  H.  444 ;  2  How.  497: 
to  the  person,  as  that  the  plaintiff  is  not  en- 
titled to  sue,  by  reason  of  personal  disability, 
as  infancy,  idiocy,  etc.,  Jac.  377,  bankruptcy 
and  assignment,"  9  Ves.  Ch.  77 :  8  Sim.  Ch. 
28,  76;  1  Younge  &  C.  Ch.  172,  or  has  no 
title  to  sue  in  the  character  in  which  .he  sues, 

2  P.  Will.  Ch.  369  ;  6  Ves.  Ch.  773  ;  4  Johns. 
Ch.  N.  Y.  575  :  to  the  substance  of  the  bill,  as 
that  the  matter  is  too  trivial,  4  Johns.  Ch.  N. 
Y.  183  ;  3  Ohio  St.  457  ;  2  Atk.  Ch.  253  ;  1 
Vern.  Ch.  359;  Cooper,  Eq.  Plead.  166;  that 
the  plaintiff  has  no  interest  in  the  matter, 
Mitford,  Eq.  Plead.  Jerem.  ed.  154 ;  2  Brown, 
Ch.322;  8  Ves.  Ch.  241;  2  Sim.  &  S.  Ch.  592; 

4  Russ.  Ch.  225,  244 ;  1  Johns.  Ch.  N.  Y.  305  ; 

30  Me.  419  ;  or  that  the  defendant  has  no  such 
interest.  Story,  Eq.  Plead.  ^  519  ;  2  Brown,  Ch. 
332 ;  1  Ves.  &  B.  Ch.  Ir.  545 ;  5  Madd.  Ch.  19 ; 

3  Barb.  Ch.  N.  Y.  485 ;  10  Wheat.  384  ■  or  that 
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the  bill  is  to  enforce  a  penalty,  1  Younge,  Ch. 
308;  1  Mer.  Ch.  391 ;  4  Brown,  Ch.  434:  to 
the  fame  and  form  of  the  bill,  as  that  there  is  a 
defect  or  want  of  form,  Mitford,  Eq,  Plead.  206 ; 
5  Russ.  Ch.  42 ;  5  Madd.  Ch.  378  ;  3  Ves.  Ch. 
253  ;  14  id.  156  ;  11  Mo.  42,  or  that  the  bill 
is  multifarious,  Story,  Eq.  Plead.  §  530,  n. ;  1 
Mylne  &  C.  Ch.  618 ;  2  Sim.  &  S.  Ch.  79 ;  4 
Harr.  Ch.  9 ;  2  Gray,  Mass.  471 ;  3  How.  412 ; 
5  id.  127  ;  4  Edw.  Ch.  N.  Y.  592  ;  that  there 
is  a  want  or  misjoinder  of  plaintiffs.  16  Ves. 
Ch.  325 ;  1  P.  Will.  Ch.  428 ;  4  Russ.  Ch.  272 ; 

2  Paige,  Ch.  N.  Y.  281 ;  3  id.  222  ;  4  id.  510; 

3  Cranoh,  220  ;  7  id.  69  ;  8  Wheat.  451 ;  5  Fla. 
110 ;  5  Du.  N.  Y.  168 ;  2  Gray,  Mass.  467  ;  1 
Jones,  No.  C.  Eq.  40;  4  Fla.  11. 

6.  Demurrers  to  discovery  may  be  brought 
for  most  of  the  above  causes,  1  Story,  Eq. 
Plead.  ^  549 ;  9  Sim.  Ch.  180 ;  16  Ves.  Ch.  239 ; 
12  Beav.  Rolls,  423  ;  2  Stor.  C.  C.  59  ;  1  Johns. 
Ch.  N.  Y.  547  ;  2  Paige,  Ch.  N.  Y.  601 ;  and, 
generally,  that  the  plaintiff  has  no  right  to 
demand  the  discovery  asked  for,  either  in 
whole  or  in  part,  8  ves.  Ch.  398 ;  2  Russ. 
Ch.  564,  or  to  ask  it  of  the  defendant.  Story, 
Eq.  Plead.  §§  570,  571.     See  Discovery. 

The  effect  of  a  demurrer  when  allowed  is 
to  put  an  end  to  the  suit,  unless  it  is  con- 
fined to  a  part  of  the  bill  or  the  court  gives 
the  plaintiff  leave  to  amend.  13  111.  31.  If 
overruled,  the  defendant  must  make  a  fresh 
defence  by  answer,  12  Mo.  132 ;  unless  he 
obtain  permission  to  put  in  a  plea.  Adams, 
Eq.  336.  It  admits  the  facts  which  are  well 
pleaded,  20  How.  108;  and  the  jurisdiction. 
28  Vt.  470:  4  R.  I.  285  :  1  Stockt.  Ch.  N.J. 
434 ;  4  Md.  72. 

T.  At  Law.  A  general  demurrer  is  one 
which  excepts  to  the  sufficiency  of  a  previous 
pleading  in  general  terms,  without  showing 
specifically  the  nature  of  the  objection  ;  and 
such  demurrer  is  sufficient  when  the  objec- 
tion is  on  matter  of  substance.  Stephen. 
Plead.  159;  1  Chitty,  Plead.  639;  Lawes, 
Civ.  PI.  167 ;  Bacon,  Abr.  Fleas  (N  5) ;  Coke, 
Litt.  72  a;  1  Dutch.  N.  J.  505;  11  Ark.  12  ; 
2  Iowa,  532 ;  2  Barb.  N.  Y.  160. 

A  special  demurrer  is  one  which  excepts  to 
the  sufficiency  of  the  pleadings  on  the  oppo- 
site side,  and  shows  specifically  the  nature 
of  the  obj  ection  and  the  particular  ground  of 
exception.  Coke,  Litt.  72  a;  Bacon,  Abr. 
Pleas  (N  5). 

It  is  necessary  where  the  objection  is  to  the 
form,  by  the  statutes  27  Eliz.  c.  5  and  4  Anne, 
c.  16.  18  Ark.  347  ;  6  Md.  210 ;  20  Ohio,  100. 
Under  a  special  demurrer  the  party  may,  on 
the  argument,  not  only  take  advantage  of 
the  particular  faults  which  his  demurrer 
specifies,  but  also  of  all  objections  in  sub- 
stance. 

8.  It  is  not  enough  that  a  special  demurrer 
object,  in  general  terms,  that  the  pleading  is 
"  uncertain,  defective,  and  informal,"  or  the 
like,  but  it  is  necessary  to  show  in  what  re- 
spect it  is  uncertain,  defective,  and  informal. 
1  Wms.  Saund.  161,  n.  1,  337  6,  n.  3 ;  Stephen, 
Plead.  159,  161 ;  1  Chitty,  Plead.  642. 

A  demurrer  may  be  for  insufficieney  either 


in  substance  or  in  form ;  that  is,  it  may  be 
either  on  the  ground  that  the  case  shown  by 
the  opposite  party  is  essentially  insufficient, 
or  on  the  ground  that  it  is  stated  in  an  in- 
artificial manner.  Hob.  164.  It  lies  to  any 
of  the  pleadings,  except  that  there  may  not 
be  a  demurrer  to  a  demurrer.  Salk.  219 ; 
Bacon,  Abr.  Pleas  (N  2).  Demurrer  may 
be  to  the  whole  or  a  part  of  the  pleading ;  but 
if  to  the  whole,  and  a  part  be  good,  the  de- 
murrer will  be  overruled.  13  East,  76 ;  3 
Caines,  N.  Y.  89,  265  ;    5  Johns.  N.  Y.  476 : 

13  id.  264,  402  ;  4  Den.  N.  Y.  65  ;  20  Barb. 
N.  Y.  339  ;  11  Cush.  Mass.  348 ;  23  Miss.  548 ; 
28  id.  56 ;  2  Curt.  C.  C.  97 ;  2  Paine,  C.  C.  545  ; 

14  111.  77 ;  2  Md.  284 ;  1  Wise.  21.  But  see 
6  Fla.  262;  4  Cal.  327  ;  9  Ind.  241 ;  6  Gratt. 
Va.  130 ;  8  B.  Monr.  Ky.  400.  The  objection 
must  appear  on  the  face  of  the  pleadings, 
2  Saund.  364 ;  29  Vt.  354,  or  upon  oyer  of 
some  instrument  defectively  set  forth  therein. 
2  Saund.  60,  n. 

For  the  various  and  numerous  causes  of 
demurrer,  reference  must  be  had  to  the  laws 
of  each  state. 

9.  As  to  the  effect  of  a  demurrer.  It  admits 
all  such  matters  of  fact  as  are  sufficiently 
pleaded.  Bacon,  Abr.  Pleas  (N  3) ;  Comyns, 
Dig.  Pleader  (A  5) ;  4  Iowa,  63  ;  14  Ga.  8; 
9  Barb.  N.  Y.  297  ;  7  Ark.  282.  On  demurrer 
the  court  consider  the  whole  record,  and  give 
judgment  according  to  the  legal  right  for 
the  party  who  on  the  whole  seems  the  best 
entitled  to  it.  Hob.  56  ;  4  Bast,  502 ;  2  Ventr. 
Ch.  198;  8  Ark.  224;  2  Mich.  276;  7  How. 
706  ;  28  Ala.-  n.  s.  637  ;  31  N.  II.  22 ;  39  Me. 
426 ;  16  111.  269.  For  example,  on  a  demur- 
rer to  the  replication,  if  the  court  think  the 
replication  bad,  but  perceive  a  substantial 
fault  in  the  plea,  they  will  give  judgment, 
not  for  the  defendant,  but  for  the  plaintiff, 
2  Wils.  150;  7  How.  706,  provided  the  de- 
claration be  good ;  but  if  the  declaration  also 
be  bad  in  substance,  then,  upon  the  same 
principle,  judgment  would  be  given  for  the 
defendant.  5  Coke,  29  a.  The  court  will  not 
look  back  into  the  record  to  adjudge  in  favor 
of  an  apparent  right  in  the  plaintiff,  unless 
the  plaintiff  have  himself  put  his  action  upon 
that  ground.  5  Barnew.  &  Aid.  507.  If,  how- 
ever, the  plaintiff  demur  to  a  plea  in  abate- 
ment, and  the  court  decide  against  the  plea, 
they  will  give  judgment  of  respondeat  ous- 
ter, without  regard  to  any  defect  in  the  de- 
claration. Lutw.  1592,  1667 ;  1  Salk.  212 ; 
Carth.  172;  4  R.  L  110;  13  Ark.  335: 
14  111.  49. 

10.  In  Practice. 

DemuiTer  to  evidence  is  a  declaration  that 
the  party  making  it  will  not  proceed,  because 
the  evidence  offered  on  the  other  side  is  not 
sufficient  to  maintain  the  issue.  28  Ala. 
N.  a.  637.  Upon  joinder  by  the  opposite 
party,  the  jury  is  generally  discharged  from 
giving  any  verdict,  1  Arcnbold,  Pract.  186 ; 
and  the  demurrer  being  entered  on  record  is 
afterwards  argued  and  decided  by  the  court 
in  banc  ;  and  the  judgment  there  given  upon 
it  may  ultimately  be  brought  before  a  court 
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of  error.  See  2  H.  Blaokst.  187 ;  4  Chitty, 
Praot.  15 ;  Gould,  Plead,  o.  9,  part  2,  i  47. 
It  admits  the  truth  of  the  evidence  given  and 
the  legal  deductions  therefrom.  14  Penn. 
St.  275.  Aa  to  the  right  so  to  demur,  and 
the  practice,  see  4  Iowa,  63. 

Demurrer  to  interrogatories  is  the  reason 
■which  a  witness  tenders  for  not  answering 
a  particular  question  in  interrogatories.  2 
Swanst.  Ch.  194.  It  is  not,  strictly  speaking, 
a  demurrer,  except  in  the  popular  sense  of 
the  word.  Gresley,  Eq.  Ev.  61.  The  court 
are  judicially  to  determine  its  validity.  The 
■witness  must  state  his  objection  very  care- 
fully; for  these  demurrers  are  held  to  strict 
rules,  and  are  readily  overruled  if  they  cover 
too  much.  2  Atk.  524 ;  1  Younge  &  J.  Exch. 
132. 

See,  generally,  as  to  demurrer,  Bouvier, 
Inst.  Index. 

BEMURRER  BOOK.  In  English  Prac- 
tice. A  transcript  of  all  the  pleadings  that 
have  been  filed  or  delivered  between  the  par- 
ties made  upon  the  formation  of  an  issue  at 
law.     Stephen,  Plead.  95. 

DEMY  SANKE,  DEMY  SANGUE. 

Half-blood.     A  corruption  of  demi-sani/. 

DEN  AND  STROND.  Liberty  for  ships 
and  vessels  to  run  aground  or  come  ashore 
(strand  themselves).     Oowel. 

DENARII.  An  ancient  general  term  for 
any  sort  otpecunia  numerata,  or  ready  money. 
The  French  use  the  word  denier  in  the  same 
sense :  payer  de  ses  propres  deniers. 

DENARIUS  DEI.  A  certain  sum  of 
money  which  is  given  by  one  of  the  contract- 
ing parties  to  the  other  as  a  sign  of  the  com- 
pletion of  the  contract. 

It  diflfers  from  arrlice  in  this,  tliat  tlie  latter  is  a 
part  of  tlie  consideration,  "wliile  the  denarius  Dei  is 
no  part  of  it.  1  Duvergnoy,  n.  132  j  3  id.  n.  49  j 
Report,  de  Jur.  Denier  d  Dieu. 

It  does  not  bind  the  parties,  as  he  who  re- 
ceived it  may  return  it  in  a  limited  time,  or 
the  other  mav  abandon  it  and  avoid  the  en- 
gagement. 

DENIAL.  In  Pleading.  A  traverse  of 
the  statement  of  the  opposite  party ;  a  de- 
fence. 

DENIER  A  DIBtr.  In  French  La-w. 
A  sum  of  money  which  the  hirer  of  a  thing 
gives  to  the  other  party  as  evidence,  or  for 
the  consideration  of  the  contract,  which  either 
party  may  annul  within  twenty-four  hours, 
the  one  who  gave  the  denier  d  Dieu  by  de- 
manding, and  the  other  by  returning  it.  See 
Denarius  Dei 

DENIZATION.  The  act  by  which  a  for- 
eigner becomes  a,  subject,  but  without  the 
rights  either  of  a  natural-born  subject  or  of 
one  who  has  become  naturalized.  Bacon, 
Abr.  AUens,  B. 

DENIZEN.  In  EngUsh  La-w.  An  alien 
born  who  has  obtained,  ex  donatione  legis, 
letters  patent  to  make  him  an  English  sub- 
ject. 

IIo  is  intermediate  between  a  natural-born 


subject  and  an  alien.  He  may  take  lands  by 
purchase  or  devise, — which  an  alien  cannot ; 
but  he  is  incapable  of  taking  by  inheritance. 

I  Blackstone,  Comm.  374. 

In  South  Carolina,  and  perhaps  in  other 
states,  this  civil  condition  is  well  known  to 
the  law,  having  been  created  by  statute. 

The  right  of  making  denizens  is  not  exclu- 
sively vested  in  the  king,  for  it  is  possessed 
by  parliament,  but  is  scarcely  ever  exercif  ed 
but  by  royal  power.  It  may  be  effected  by 
conquest.  7  Coke,  6  a;  2  Tentr.  6  ;  Corny ns. 
Dig.  Alien  (D  1);  Chitty,  Com.  Law,  120. 

DENUNCIATION.  In  Clirtl  Law- 
The  act  by  which  an  individual  informs  a 
public  officer,  whose  duty  it  is  to  prosecute 
offenders,  that  a  crime  has  been  committed. 
Seel  Brown,  Civ.  Law,  447;  2id.3&9;  Ayliffe, 
Parerg.  210;  Pothier,  Proc.  Cr.  sect.  2,  §  2. 

DENUNTIATIO.  In  Old  English  Law. 
A  public  notice  or  summons.     Brauttn,  k.02  b, 

DEODAND.  Any  personal  chattel  what- 
ever which  is  the  immediate  cause  of  the 
death  of  a  human  creature, — which  is  forfeited 
to  the  king,  to  be  distributed  in  alms  by  his 
high  almoner. 

A  Latin  phrase  whicli  is  attributed  to  Bracton  haSj 
by  mistranslation,  given  rise  to  some  erroneous 
statements  in  some  of  the  authors  as  to  Tvhat  are 
deodands.  Omnia  quiB  ad  mortem  movent,  evidently 
enough  meaning  all  things  whieh  tend  to  produce 
death,  has  been  rendered  mote  to  death, — thus 
giving  rise  to  the  theory  that  things  in  motion  only 
are  to  be  forfeited.  A  difference,  ho'wever,  is  made 
by  Blackstone  to  exist  ns  to  how  much  is  to  be  sa- 
crificed. Thus,  if  a  man  should  fall  from  a  cart- 
wheel, the  caTt  being  stationary,  a-nd  be  killed,  the 
wheel  only  would  be  deodand;  while,  if  he  was  run 
over  by  the  same  wheel  in  motion,  not  only  the 
wheel  but  the  cart  and  the  load  became  deodand. 

No  deodand  accrues  in  the  case  of  a  felo- 
nious killing.  1  Q.  B.  818  ;  1  Gale  &  D.  211 ; 
9  Dow.  1048.     See,  also,  2  Mann.  &  E.  397; 

II  Ad.  &  E.  128;  3  Perr.  &  D.  57;  10  Mees. 
&  W.  Exch.  58;  1  Q.  B.  826;  1  Gale  &  D. 
481;  and,  generally,  1  Sharswcod,  Blackst. 
Comm.  301;  1  Hale,  PI.  Cr.  422;  Coke,  3d 
Inst.  57;  Spelman,  Gloss. 

DEPARTMENT.  A  portion  of  a  coun- 
try. 

In  France,  the  country  is  divided  into  depait- 
ments,  which  are  somewhat  similar  to  the  counties 
in  this  country.  The  United  States  have  been  di- 
vided into  military  departments,  including  certain 
portioris  of  the  country.  1  Pet.  293.  These  de- 
partments are,  for  the  purposes  for  which  they  are 
created,  under  the  immediate  government  of  some 
officer,  who  is,  in  turn,  responsible  to  his  superior. 

A  portion  of  the  agents  employed  by  the 
executive  branch  of  the  United  States  gov- 
ernment, to  whom  a  specified  class  of  duties  is 
assigned. 

The'  department  of  the  interior  has  general  super- 
visory and  appellate  powers  over  the  ofBoe  of  the 
commissioner  of  patents  ;  in  relation  to  the  land  of- 
fice; over  accounts  of  marshals,  clerks,  and  other 
officers  of  the  United  States  courts ;  over  the  com- 
missioner of  Indian  alfairs;  over  the  commissioner 
of  pensions;  over  the  census;  over  the  mines  of  the 
United  States;    over  the  commissioner  of  pnblitt 
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buildings;  over  the  penitentiary  of  the  District  of 
Columbia. 

The  chief  officer  is  a  secretary,  appointed  by  the 

.  president,  and  a  chief  and  other  clerks,  appointed 

by  the  secretary,  including  a  chief  and  other  clurks 

in  each  of  the  bureaus  among  whom  the  duties  of 

the  department  are  divided. 

The  depirtment  of  the  navy  is  intrusted  with  the 
execution  of  such  orders  as  may  be  received  from 
the  president  relative  to  the  procurement  of  naval 
stores  and  materials  and  the  construction,  arma- 
ment, and  equipment  of  vessels  of  war,  as  well  as 
all  other  matters  connected  with  the  naval  esta- 
blishment of  the  United  States.  Brightly,  Dig.  U. 
S.  Laws,  680,  681. 

The  chief  officers  are  a  secretary  and  assistant 
secretary,  appointed  by  the  president :  the  secretary 
is  to  appoint  such  clerks  as  may  be  necessary  of  the 
classes  specified  by  the  act  of  March  3,  1853  (10  U. 
S.  Stat,  at  Large,  209). 

There  are  in  the  navy  department  five  bureaus, 
each  with  a  chief  and  a  number  of  clerks,  viz. ;  a, 
bureau  of  navy-yards  and  docks;  a  bureau  of  con- 
struction, equipment,  and  repairs;  a  bureau  of  pro- 
visions and  clothing;  a  bureau  of  ordna.nce  and 
hydrography ;  a  bureau  of  medicine  and  surgery. 

The  poat-ojfice  department  has  ths  general  charge 
of  matters  relating  to  the  postal  service,  the  esta- 
blishment of  post-offices,  appointment  of  post- 
masters, and  the  like. 

The  chief  officer  is  a  postmaster-general.  There 
are  also  three  assistant  postmasters-general,  a  chief 
clerk,  three  principal  clerks,  and  thirty-three  clerks 
of  inferior  grade,  besides  an  auditor,  and  a  chief 
clerk,  four  principal  and  thirty-eight  subordinate 
clerks.  The  assistant  postmasters-general  are  ap- 
pointed by  the  president,  with  the  consent  of  the 
senate. 

The  department  of  state  is  intrusted  with  such 
matters  relating  to  correspondences,  commissions, 
and  Instructions  to  or  with  public  ministers  or  con- 
suls from  the  United  States,  or  to  negotiations  with 
public  ministers  from  foreign  states  or  princes,  or 
to  memorials  or  other  applications  from  foreign 
public  ministers  or  other  foreigners,  or  to  such 
matters  respecting  foreign  affairs,  as  the  president 
of  the  United  Stales  shall  assign  to  said  department. 
1  U.  S.  Stat,  at  Large,  28. 

The  principal  officer  is  a  secretary,  appointed  by 
the  president.  An  assistant  secretary,  a  chief  and 
twenty-one  subordinate  clerks,  appointed  by  the 
secretary,  are  employed  in  the  duties  of  the  depart- 
ment. 

The  department  of  treaaury  has  charge  of  the 
services  relating  to  the  finances.  It  is  the  duty  of 
the  secretary  to  digest  and  prepare  plans  for  the  im- 
provement and  m;inagement  of  the  revenue,  and 
for  the  support  of  public  credit;  to  prepare  and 
report  estimates  of  the  public  revenue  and  the 
public  expenditures;  to  superintend  the  collection 
of  the  revonue;  to  decide  on  the  forms  of  keeping 
and  stating  accounts  and  making  returns,  and  to 
grant,  under  limitations  established  by  law,  all 
warrants  for  moneys  to  be  issued  from  the  treasury 
in  pursuance  of  appropriations  by  law;  to  exeouie 
such  services  relative  to  the  sale  of  lands  -belnng- 
ing  to  the  United  States  as  may  by  law  be  required 
of  him;  to  make  report  and  give  information  to 
either  branch  of  the  legislature,  in  person  or  in 
writing,  respecting  all  matters  referred  to  him  by 
the  senate  or  house  of  representatives,  or  which 
shall  appertain  to  his  office ;  and,  generally,  to  per- 
form all  such  services  relative  to  the  finances  as  he 
shall  be  directed  to  perform.  The  officers  consist 
of  a  secretary,  who  is  the  head  of  the  department, 
two  comptrollers,  six  auditors,  a  treasurer,  a  regis- 
ter, a  commissioner  of  customs,  a  solicitor,  an  as- 
sistant secretary,  and  numerous  subordinate  clerks. 
There  are  also  assistant  treasurers,  appointed  by 


the  president,  to  reside  in  several  of  the  more  im- 
portant cities  of  the  United  States.  There  is  also 
a  light-house  board  attached  to  this  department. 

The  department  of  war  is  intrusted  with  duties 
relating  to  military  commissions,  the  land  forces, 
and  warlike  stores  of  the  United  States. 

The  chief  officers  are  a  secretary  and  assistant 
secretary,  appointed  by  the  president.  There  are 
also  a  chief  clerk  and  numerous  subordinate  clerks. 

DEPARTURE.  In  Maritime  Law. 
A  deviation  from  the  ccure e  piepcribed  in  the 
policy  of  insurance.  It  may  be  justifiable. 
See  Deviation. 

In  Pleading.  The  statement  of  matter  in 
a  replication,  rejoinder,  or  subsequent  plead- 
ing, as  a  cause  of  action  or  defence,  which  is 
not  pursuant  to  the  previous  pleading  of  the 
same  party,  and  which  does  not  support  and 
fortify  it.  2  Wms.  Saund.  84  a,  n.  1;  2  Wils. 
98;  Coke,  Lift.  304  a.  It  is  not  allowable, 
as  it  prevents  reaching  an  issue.  2  Wms. 
Saund.  a,  n.  1 ;  Stephen,  Plead.  410;  16  East, 
39 ;  1  Maule  &  S.  395.  It  is  to  be  taken  ad- 
vantage of  by  demurrer,  general,  5  Dowl.  & 
R.  295;  14  Johns.  N.  Y.  132 ;  20  t(i.  160;  2 
Caines,  N.  Y.  320;  16  Mass.  1;  or  special. 
2  Saund.  84;  Comyns,  Dig.  Pleader  (FIO). 

A  departure  is  cured  by  a  verdict  in  favor 
of  him  who  makes  it,  if  the  matter  pleaded 
by  way  of  departure  is  a  sufficient  answer  in 
substance  to  what  has  been  before  pleaded  by 
the  oppiisite  party;  that  is,  if  it  would  have 
been  sufficient  if  pleaded  in  the  first  in- 
stance.    2  Saund.  84;  1  Lilly,  Abr.  444. 

DEPARTURE  IN  DESPITE  OP 
COURT.  This  took  place  where  the  tenant, 
having  once  made  his  appearance  in  court 
upon  demand,  failed  to  reappear  when  de- 
manded. Coke,  Litt.  139  a.  As  the  whole 
term  is,  in  contemplation  of  law,  but  a  single 
day,  an  appearance  on  any  day,  and  a  subse- 
quent failure  to  reappear  at  any  subsequent 
part  of  the  term,  is  such  a  departure.  8  Coke, 
02  a;  1  Rolle,  Abr.  583;  Mete.  Yelv.  211; 
Roscoe,  Real  Act.  283. 

DEPENDENCY.  A  territory  distinct 
from  the  country  in  which  the  supreme  sove- 
reign power  resides,  but  belonging  right- 
fully to  it,  and  subject  to  the  laws  and  regu- 
lations which  the  sovereign  may  think  proper 
to  prescribe. 

It  differs  from  a  colony,  because  it  is  not  set- 
tled by  the  citizens  of  the  sovereign  or  molher 
state;  and  from  possession,  because  it  is  held  by 
other  title  than  that  of  mere  conquest.  For  exam- 
ple, Malta  was  considered  a  dependency  of  Great 
Britain  in  the  year  1813.  3  Wash.  C.  C.  286.  See 
Act  of  Gong.  Mch.  1,  1S09,  commonly  called  the 
non-importation  law. 

DEPENDENT   CONTRACT.    One 

which  it  is  not  the  duty  of  the  contractor  to 
perform  until  some  obligation  contained  in 
the  same  agreement  has  been  performed  by 
the  other  party.  Hammond,  Partn.  17, 29,  30, 
109. 

DEPONENT.  One  who  gives  informa- 
tion, on  oath  or  affirmation,  respecting  some 
facts  known  to  him,  before  a  magistrate;  he 
who  makes  a  deposition. 
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DEPORTATION.    In  Roman  Law.    A 

perpetual  banishment,  depriving  the  banished 
of  nis  rights  as  a  citizen :  it  differed  from  re- 
legation {q.v.)  and  exile  (j.  ».).  1  Brown, 
Civ.  Law,  125,  note:  Inst.  1.  12.  1  and  2; 
Dig.  48.  22.  14.  1. 

DEPOSE.  To  deprive  an  individual  of  a 
public  employment  or  oflSce  against  his  will. 
Wolffius,  Inst.  J  1063.  The  term  is  usually 
applied  to  the  deprivation  of  all  authority  of 
a  sovereign. 

DEPOSIT.  A  naked  bailment  of  goods 
to  be  kept  for  the  depositor  without  reward, 
and  to  be  returned  when  he  shall  require  it. 
Jones,  Bailm.  36,  117 ;  9  Mass.  470. 

A  bailment  of  goods  to  be  kept  by  the 
bailee  without  reward,  and  delivered  accord- 
ing to  the  object  or  purpose  of  the  original 
trust.     Story,  Bailm.  §  41. 

A  contract  by  which  one  of  the  contracting 
parties  gives  a  thing  to  another  to  keep,  who 
IS  to  do  so  gratuitously  and  obliges  himself  to 
return  it  when  he  shall  be  requested. 

An  irregular  deposit  arises  where  one  de- 
posits money  with  another  for  safe  keeping 
m  cases  where  the  latter  is  to  return,  not  the 
specific  money  deposited,  but  an  equal  sum. 

A  quasi  deposit  arises  where  one  comes 
lawfully  into  possession  of  the  goods  of  an- 
other by  finding. 

A  depositary  is  bound  to  take  only  ordinary 
care  of  the  deposit,  which  will  of  course  vary 
with  the  character  of  the  goods  to  be  kept, 
and  other  circumstances.  See  14  Serg.  &  R. 
Penn.  275 ;  17  Mass.  479  ;  3  Mas.  C.  C.  132 ; 
2  Ad.  &  E.  256;  1  Barnew.  &.  Aid.  59.  He 
has,  in  general,  no  right  to  use  the  thing  de- 
posited, Bacon,  Abr.  Bailment,  D,  unless  in 
cases  where  permission  has  been  given  or 
may  from  the  nature  of  the  case  be  implied. 
Story,  Bailm.  ^  90 ;  Jones,  Bailm.  80,  81 ;  1 
Bouvier,  Inst.  n.  1008.  He  is  bound  to  re- 
turn the  deposit  in  individuo,  and  in  the  same 
state  in  which  he  received  it :  if  it  is  lost,  or 
injured,  or  spoiled,  by  his  fraud  or  gross  neg- 
ligence, he  is  responsible  to  the  extent  of  the 
loss  or  injury.  Jones,  Bailm.  36,  46,  120 ; 
17  Mass.  479 ;  2  Hawks,  No.  C.  145 ;  1  Dane, 
Abr.  c.  17,  art.  1  and  2.  He  is  also  bound 
to  restore,  not  only  the  thing  deposited,  but 
any  increase  or  profits  which  may  have  ac- 
crued from  it:  if  an  animal  deposited  bear 
young,  the  latter  are  to  be  delivered  to  the 
owner.     Story,  Bailm.  J  99. 

In  the  case  of  irregular  deposits,  as  those 
with  a  banker,  the  relation  of  the  banker  to 
his  customer  is  that  of  debtor  and  creditor, 
and  does  not  partake  at  all  of  a  fiduciary 
character.  It  ceases  altogether  to  be  the 
money  of  the  depositor,  and  becomes  the 
money  of  the  banker.  It  is  his  to  do  what 
he  pleases  with  it,  and  there  is  no  trust 
created.  17  Wend.  94 ;  1  Meriv.  568.  The 
legal  remedy  is  a  suit  at  law  for  debt:  the 
balance  cannot  be  reached  by  a  bill  in  equity, 
as  there  is  no  trust  raised.  2  Hou.  L.  Cas.  39 ; 
1  Younge  &  C.  Ch.  464.  The  banker  is  not 
liable  for  interest  unless  expressly  contracted 


for;  and  the  deposit  is  subject  to  the  statute 
of  limitations.  1  Phill.  401,  405  ;  2  Hou.  L. 
Cas.  39,  40.  See  Sewell,  Banking ;  4  Blackf. 
Ind.  495. 

Deposits  in  the  civil  law  are  divisible  into  two 
kinds, — necessary  and  voluntary.  A  necessary  de- 
posit is  such  as  arises  from  pressing  necessity  ;  as, 
for  instance,  in  case  of  a  fire,  a  shipwreck,  or  other 
overwhelming  calamity;  and  thence  it  is  called 
miierabile  depositum.  La,  Civ.  Code,  2938.  A  vo- 
luntary deposit  is  such  as  arises  without  any  such 
calamity,  from  the  mere  consent  or  agreement  of 
the  parties.     Dig.  16.  3.  2. 

This  distinction  was  material  in  the  civil  law  in 
respect  to  the  remedy,  for  in  voluntary  deposits  the 
action  was  only  in  eiwphim,  in  (he  otheriu  dtiphim, 
or  twofold,  whenever  the  depositary  was  guilty  of 
any  default.  The  common  law  has  made  no  such 
distinction.     Jones,  Bailm.  48. 

Deposits  are  again  divided  by  the  civil  law  into 
simple  deposits  and  sequestrations:  the  furmer  is 
when  there  is  but  one  party  depositor  (of  whatever 
number  composed),  having  a  common  interest;  tho 
latter  is  where  there  are  two  or  more  depositors, 
having  ea(  h  a  different  and  adverse  interest.  These 
distinctions  do  not  seem  to  have  become  incorpo- 
rated into  the  common  law.  See  Story,  Bailm.  H 
41-46.  ^^ 

DEPOSITION.  The  testimony  of  a  wit- 
ness reduced  to  writing,  in  due  form  of  law, 
by  virtue  of  a  commission  or  other  authority 
of  a  competent  tribunal,  or  according  to  the 
provisions  of  some  statute  law,  to  be  used  on 
the  trial  of  some  question  of  fact  in  a  court 
of  justice. 

2.  Depositions  were  not  formerly  admitted 
In  common-law  courts,  and  were  afterwards 
admitted  from  necessity,  where  the  oral  tes- 
timony of  a  witness  could  not  be  obtained. 
But  In  courts  of  chancery  this  is  generally 
the  only  testimony  which  is  taken.  Adams, 
Equity,  363.  In  some  of  the  United  States, 
however,  as,  for  instance,  in  Connecticut, 
both  oral  testimony  and  depositions  are  used, 
the  same  as  In  courts  of  common  law.  2  Rev. 
Swift,  Dig.  277. 

3.  In  criminal  cases,  in  the  United  States, 
depositions  cannot  be  jiised  without  the  con- 
sent of  the  defendant.  3  Greenleaf,  Ev.  i  11 ; 
15  Miss.  475  ;  4  Ga.  335. 

The  constitution  of  the  United  States  pro- 
vides that  in  all  criminal  prosecutions  "the 
accused  shall  enjoy  the  right  to  be  confronted 
with  the  witnesses  against  him."  Amend,  of 
Const,  art.  6.  This  principle  is  recognized 
in  the  constitutions  or  statutes  of  most  of  the 
states  of  the  Union.  3  Greenleaf,  Ev.  I  11 ; 
Const,  of  Ohio,  art.  1,  §  10 ;  Const,  of  Conn, 
art.  1,  ^  9,  etc. 

In  some  of  the  states,  provision  is  made  for 
the  taking  of  depositions  by  the  accused. 
Conn.  Comp.  Stat.  art.  6,  §  162;  3  Greenleaf, 
Ev.  HI. 

4.  Provision  has  been  made  for  taking  de- 
positions to  be  used  in  civil  cases,  by  an  act 
of  congress  and  by  statute  in  most  of  the 
states. 

The  act  of  September  24,  1789,  s.  30,  1  Story, 
U.  S.  Laws,  64,  directs  that  when  the  testimony  of 
any  person  shall  be  necessary  in  any  civil  cause 
depcndiiig  in  any  district,  in  any  court  of  tho 
United  States,  who  shall  live  at  a  greater  distance 
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from  the  place  of  trial  than  one  hundred  mile^,  or 
ia  bound  on  a  voyage  to  sea,  or  is  about  to  go  out 
of  the  United  States,  or  out  of  such  district,  und 
to  a  greater  distance  from  the  place  of  trial  than 
as  aforesaid,  before  the  time  of  trial,  or  is  ancient, 
or  very  infirm,  the  deposition  of  such  person  may 
be  taken,  de  bene  ense,  before  any  justice  or  judge 
of  any  of  the  courts  of  the  United  States,  or  before 
any  chancellor,  justice,  or  judge  of  a  supreme  or 
superior  court,  mayor  or  chief  magistrate  of  a 
city,  or  judge  of  a  county  court  or  court  of  common 
pleas  of  any  of  the  United  States,  not  being  of 
counsel  or  attorney  to  either  of  the  parties,  or  in- 
terested in  the  event  of  the  cause  :  provided  that  a 
notification  from  the  magistrate  before  whom  the 
deposition  ia  to  be  taken,  to  the  adverse  party,  to 
be  present  at  the  taking  of  the  same,  4.nd  to  put 
interrogatories,  if  he  think  fit,  be  first  made  out 
and  served  on  the  adverse  party,  or  his  attorney, 
as  either  may  be  nearest,  if  either  is  within  one 
hundred  miles  of  the  place  of  such  caption,  allo^ir- 
ing  time  for  their  attendance  after  being  notified, 
not  less  than  at  the  rate  of  one  day,  Sundays  ex- 
clusive, for  every  twenty  miles'  travel.  And  in 
causes  of  admiralty  and  maritime  jurisdiction,  or 
other  causes  of  seizure,  when  a  libel  shall  be  filed, 
in  which  an  adverse  party  ia  not  named,  and  de- 
positions of  persons  circumstanced  as  aforesaid 
shall  be  taken  before  a  claim  be  put  in,  the  like 
notification  as  aforesaid  shall  be  given  to  the  per- 
son having  the  agency  or  possession,  of  the  pro- 
perty libelled  at  the  time  of  the  capture  or  seizure 
of  the  same,  if  known  to  the  libellant.  And  every 
person  deposing  as  aforesaid  shall  be  carefully  ex- 
amined and  cautioned,  and  sworn  or  affirmed  to 
testify  the  whole  truth,  and  shall  subscribe  the  tes- 
timony by  him  or  her  given,  after  the  same  shall 
be  reduced  to  writing,  which  shall  be  done  only  by 
the  magistrate  taking  the  deposition,  or  by  the  de- 
ponent in  his  presence.  And  the  depositions  so 
taken  shall  be  retained  by  such  magistrate  until 
he  deliver  the  same  with  his  own  hand  into  the 
court  for  which  they  are  taken,  or  shall,  together 
with  a  certificate  of  the  reasons  as  aforesaid  of 
their  being  taken,  and  of  the  notice,  if  any  given, 
to  the  adverse  party,  be  by  him  the  said  magis- 
trate sealed  up  and  directed  to  such  court,  and  re- 
main under  his  seal  until  opened  in  court.  And 
any  person  may  be  compelled  to  appear  and  depose 
as  aforesaid,  in  the  same  manner  as  to  appear  and 
testify  in  court.  And  in  the  trial  of  any  ca,use  of 
admiralty  or  maritime  jurisdiction  in  a  district 
court,  the  decree  in  which  may  be  appealed  from, 
if  either  party  shall  suggest  to  and  satisfy  the 
court  that -probably  it  will  not  be  in  his  power  to 
produce  the  witnesses,  there  testifying,  before  the 
circuit  court,  should  an  appeal  be  had,  and  shall 
move  that  their  testimony  shall  be  taken  down  in 
writing,  it  shall  be  so  done  by  the  clerk  of  the 
court.  And  if  an  appeal  be  had,  such  testimony 
may  be  used  on  the  trial  of  the  same,  if  it  shall 
appear  to  the  satisfaction  of  the  court  which  shall 
try  the  appeal  that  the  witnesses  are  then  dead,  or 
gone  out  of  the  United  States,  or  to  a  greater  dis- 
tance than  as  aforesaid  from  the  place  where  the 
court  is  sitting,  or  that,  by  reason  of  age,  sickness, 
bodily  infirmity,  or  imprisonment,  they  are  unable 
to  travel  or  appear  at  court;  but  not  otherwise. 
And  unless  the  same  shall  be  made  to  appear  on 
the  trial  of  any  cause,  with  respect  to  witnesses 
whose  depositions  may  have  been  taken  therein, 
such  depositions  shall  not  be  admitted  or  used  in 
the  cause.  Provided  that  nothing  herein  shall  be 
construed  to  prevent  any  court  of  the  United  States 
from  granting  a  rfe(/imw8^o(e«(a/eni,  to  take  deposi- 
tions according  to  common  usage,  when  it  may  be 
necessary  to  prevent  a  failure  or  delay  of  justice, — 
which  power  they  shall  severally  possess ;  nor  to 
extend  to  depositions  taken  m  pei'peiuam  reimemo- 


riarrij  which,  if  they  relate  to  matters  that  may  be 
cognizable  in  any  court  of  the  United  States,  a 
circuit  court,  on  application  thereto  made  as  a 
court  of  equity,  may,  according  to  the  usages  in 
chancery,  direct  to  be  taken.     Brightly,  Dig.  264. 

In  any  cause  before  a  court  of  the  United  States, 
it  shall  be  lawful  for  such  court,  in  its  discretion, 
to  admit  in  evidence  any  deposition  taken  in  per-- 
petuam  ret  memonam,  which  would  be  so  admissiblo 
in  a  court  of  the  state  wherein  such  cause  is  pend> 
ing,  according  to  the  laws  thereof.  Act  of  Feb.  20, 
1812  J  Brightly,  Dig.  U.  S.  Laws,  264. 

The  act  of  January  24,  1827,  3  Story,  U.  S. 
Laws,  2040,  authorizes  the  clerk  of  any  court  of 
the  United  States  within  which  a  witness  resides^ 
or  where  he  is  found,  to  issue  a  subpoena  to  compel 
the  attendance  of  such  witness;  and  a  neglect  of 
the  witness  to  attend  may  be  punished  by  the 
court  whose  clerk  has  issued  the  subpoena,  as  for  a 
contempt.  And  when  papers  are  wanted  by  the 
parties  litigant,  the  judge  of  the  court  within 
which  they  are  may  issue  a  subpoena  duces  tecum, 
and  enforce  obedience  by  punishment  as  for  a  con- 
tempt.    Brightly,  Dig.  U.  S.  Laws,  264. 

5.  Some  of  the  statutes  of  the  several 
states  provide  that  courts  may  issue  commis- 
sions to  take  depositions  j  others,  that  the 
parties  may  take  them  by  giving  notice  of 
the  time  and  place  of  taking  the  deposition 
to  the  opposite  party.  The  privilege  of  taking 
them  is  generally  limited  to  cases  vrhere  the 
vritness  lives  out  of  the  state  or  at  a  distance 
from  the  court,  or  where  he  is  sick,  aged, 
about  to  leave  the  state,  or  where,  from  some 
other  cause,  it  would  be  impossible  or  very 
inconvenient  for  him  to  attend  in  person. 
If  the  deposition  is  not  taken  according  to 
the  requirements  of  the  statute  authorizing 
it,  it  will,  on  objection  being  made  by  the  op- 
posite party,  be  rejected. 

In  Ecclesiastical  La-w.  The  act  of  de- 
priving a  clergyman,  by  a  competent  tri- 
bunal, of  his  clerical  orders,  to  punish  him 
for  some  offence  and  to  prevent  his  acting  in 
future  in  his  clerical  character.  Ayliffe,Ta- 
rerg.  206. 

DEPOSITO.  In  Spanish  Law.  A  real 
contract  by  which  one  person  confides  to  the 
custody  of  another  an  object  on  the  condition 
that  it  shall  be  returned  to  him  whenever  he 

shall  require  it. 

DEPOSITOR.    He  who  makes  a  deposit. 

DEPREDATION.  In  French  Law. 
The  pillage  which  is  made  of  the  goods  of  a 
decedent. 

DEPRIVATION.  In  Ecclesiastical 
Law.  A  censure  by  which  a  clergyman  is 
deprived  of  his  parsonage,  vicarage,  or  other 
ecclesiastical  promotion  or  dignity.  See  Ay- 
liffe,  Parerg.  206;  1  Blackstone,  Comm.  393, 

DEPUTY.  One  authorized  by  an  officer 
to  exercise  the  office  or  right  which  the  officer 
possesses,  for  and  in  place  of  the  latter. 

S.  Ingeneral,  ministerial  officers  can  appoint 
deputies,  Comyns,  Dig.  Officer  (D  1),  unless 
the  office  is  to  be  exercised  by  the  ministerial 
officer  in  person;  and  where  the  office  par- 
takes of  a  judicial  and  ministerial  character, 
although  a  deputy  may  be  made  for  the  per- 
formance of  ministerial  acts,  one  cannot  be 
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made  for  the  performance  of  a  judicial  act:  a 
sheriff  cannot,  therefore,  make  a  deputy  to  hold 
an  inquisition,  underawritof  inquiry, though 
he  may  appoint  a  deputy  to  serve  a  writ. 

3.  In  general,  a  deputy  has  power  to  do 
every  act  which  his  principal  might  do ;  but 
a  deputy  cannot  make  a  deputy. 

A  deputy  should  always  act  in  the  name 
of  his  principal.  The  principal  is  liable  for 
the  deputy's  acts  performed  by  him  as  such, 
and  for  the  neglect  of  the  deputy,  3  Dane,  Abr. 
0.  76,  a.  2;  and  the  deputy  is  liable  himself 
to  the  person  injured  for  his  own  tortious  acts. 
Dane,  Abr.  Index;  Comyns,  Dig.  Officer  (D), 
Viscmmt  [H],  See  7  Viner,  Abr.  556 ;  Arch- 
bold,  Civ.  Plead.  68  ;  16  Johns.  N.  Y.  108. 

DEPUTY   DISTRICT   ATTORNEY. 

An  officer  appointed  by  the  district  attorney 
of  the  United  States  to  act  for  him  in  certain 
cases.  See  2  Story,  U.  S.  Laws,  1530; 
Brightly,  Dig.  U.  S.  Laws.  227. 

DERELICT.  Abandoned ;  deserted ;  cast 
away. 

Land  left  uncovered  by  the  receding  of 
water  from  its  former  bed.  2  Rolle,  Abr. 
170;  2  Blackstone,  Comm.  262;  1  Crabb, 
Real  Prop.  109. 

When  so  left  by  degrees,  the  derelict  land  belongs 
to  the  owner  of  the  soil  adjoining;  but  when  the  sea 
retires  suddenly,  it  belongs  to  the  government.  2 
Blackstone,  Comm.  262  ;  1  Brown,  Civ.  Law,  2.S9; 
1  Sumn.  C.  C.  328,  490;  1  Gall.  C.  C.  133;  Bee, 
Adm.  62,  178,  260 ;  Ware,  Dist.  Ct.  332. 

Personal  property  abandoned  or  thrown 
away  by  the  owner  in  such  manner  as  to 
indicate  that  he  intends  to  make  no  further 
claim  thereto.  2  Blackstone,  Comm.  9;  2 
Reeve,  Hist.  Eng.  Law,  9;  1  C.  B.  112; 
Broom,  Max.  261. 

It  applies  as  well  to  property  abandoned  at 
sea  as  on  land.  1  Mas.  C.  C.  373 ;  1  Sumn. 
C.  C.  207,  336 ;  2  Kent,  Comm.  357.  A  ves- 
sel which  is  abandoned  and  deserted  by  her 
crew  without  any  purpose  on  their  part  of 
returning  to  the  ship,  or  any  hope  of  saving 
or  recovering  it  by  their  own  exertions,  is  de- 
relict. 2  Parsons,  Marit.  Law,  615  et  seq.; 
20  Eng.  L.  &  Eq.  607 ;  2  Cranch,  240 ;  Olo. 
Adm.  77 ;  Lee,  Shipping  &  Ins.  261. 

DERIVATIVE.  Coming  from  another; 
taken  from  something  preceding;  secondary: 
as,  derivative  title,  which  is  that  acquired 
from  another  person. 

There  is  considerable  difference  between  an  ori- 
ginal and  a  derivative  title.  When  the  acquisition 
is  original,  the  right  thus  acquired  to  the  thing  be- 
comes property,  which  must  be  unqualified  and  un- 
limited, and,  since  no  one  but  the  occupant  has  any 
right  to  the  thing,  he  must  have  the  whole  right  of 
disposing  of  it.  But  with  regard  to  derivative  ac- 
quisition it  may  be  otherwise ;  for  the  person  from 
whom  the  thing  is  acquired  may  not  have  an  un- 
Umited  right  to  it,  or  he  may  convey  or  transfer  it 
ifith  certain  reservations  of  right.  Derivative  title 
nust  always  be  by  contract. 

Derivative  conveyances  are  those  which 
l)re-suppose  some  precedent  conveyance,  and 
serve  only  to  enlarge,  confirm,  alter,  restrain, 
restore,  or  transfer  the  interest  granted  by 


such    original    conveyance.     8    Blackstone, 
Comm.  324. 

DEROGrATION.  The  partial  abrogation 
of  a  law.  To  derogate  from  a  law  is  to  enact 
something  which  impairs  its  utility  and  force; 
to  abrogate  a  law  is  to  abolish  it  entirely. 

DESAFUERO.  In  Spanish  Law.  An 
irregular  action  committed  with  violence 
against  law,  custom,  or  reason. 

DESCENDANTS.  Those  who  have  is- 
sued from  an  individual,  including  his  chil- 
dren, grandchildren,  and  their  children  to  the 
remotest  degree.  Ambl.  327 ;  2  Brown,  Ch. 
30,  230;  3  id.  367;  1  Roper,  Leg.  115  ;  2  Bou- 
vier,  Inst.  n.  1956. 

The  descendants  from  what  is  called  the 
direct  descending  line.  The  term  is  opposed 
to  that  of  ascendants. 

There  is  a  difference  between  the  number  of 
ascendants  and  descendants  which  a  man  may 
have:  every  one  has  the  same  order  of  ascendants, 
though  they  may  not  be  exactly  alike  as  to  num- 
bers, because  some  may  be  descended  from  a  com- 
mon ancestor.  In  the  line  of  descendants  they 
fork  differently  according  to  the  number  of  chil- 
dren, and  continue  longer  or  shorter  as  generations 
continue  or  cease  to  exist.  Many  families  become 
extinct,  while  others  continue:  the  line  of  descend- 
ants is,  therefore,  diversified  in  each  family. 

DESCENT.     Hereditary  succession. 

Title  by  descent  is  the  title  by  which  one 
person,  upon  the  death  of  another,  acquires 
the  real  estate  of  the  latter  as  his  heir  at 
law.  2  Blackstone,  Comm.  201 ;  Comyns, 
Dig.  Discent  (A). 

It  was  one  of  the  principles  of  the  feudal 
system  that  on  the  death  of  the  tenant  in 
fee  the  land  should  descend,  and  not  ascend. 
Hence  the  title  by  inheritance  is  in  all  cases 
called  descent,  although  by  statute  law  the 
title  is  sometimes  made  to  ascend. 

The  English  doctrine  of  primogeniture,  by 
which  by  the  common  law  the  eldest  son 
and  his  issue  take  the  whole  real  estate,  has 
been  universally  abolished  in  this  country. 
So,  with  few  exceptions,  has  been  the  dis- 
tinction between  male  and  female  heirs. 

2.  The  rules  of  descent  are  applicable 
only  to  real  estates  of  inheritance.  Estates 
for  the  life  of  the  deceased,  of  course,  termi- 
nate on  his  death  ;  estates  for  the  life  of  an- 
other are  governed  by  peculiar  rules. 

Terms  of  years,  and  other  estates  less  than 
freehold,  are  rega.rded  as  personal  estate,  and, 
on  the  death  of  the  owner,  vest  in  his  execu- 
tor or  administrator. 

3.  The  rules  of  descent  are  prescribed  by 
the  statute  laws  of  the  several  states ;  and,  al- 
though they  correspond  in  some  respects,  it 
is  doubtful  whether  in  any  two  they  are  pre- 
cisely alike.  An  abstract  of  these  laws  is 
here  given,  taken,  by  permission,  from  the 
excellent  work  of  Professor  Washburn  on 
the  American  Law  of  Real  Property  (Little, 
Brown  &  Co.,  Boston,  1864). 

The  rules  of  descent,  prescribed  by  the  statutes 
of  the  several  United  States,  are  as  follows : — 

In  AlabamOf  the  real  estate  of  an  intestate  de- 
scends— 1.  To  the  children  and  their  descendants 
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equally.  2.  To  the  brothers  and  sisters,  or  their 
descendants.  3.  If  none  of  these,  to  the  father, 
if  living  J  if  not,  to  the  mother.  4.  If  there  be 
neither  of  these,  then  to  the  next  of  kin  in  equal 
degree.  5.  If  there  be  none  of  the  above-mentioned 
kindred,  then  to  the  husband  or  wife;  and  in  default 
of  these  it  escheats  to  the  state.  6.  There  is  no 
representation  among  collaterals  except  with  the 
descendants  of  brothers  and  sisters  of  the  intestate. 
7.  There  is  no  distinction  between  the  whole  and 
half  blood,  except  that,  in  case  the  inheritance  was 
ancestral,  those  not  of  the  blood  of  the  ancestor 
are  excluded  as  against  those  of  the  same  degree. 
Ala.  Code,  1852,  §|  1572-1576. 

In  Arkanaaa,  real  estate  of  inheritance  descends 
— 1.  To  the  children  or  their  descendants  in  equal 
parts.  2.  To  the  father,  then  to  the  mother.  3. 
To  the  brothers  and  sisters,  or  their  descendants. 
4.  To  the  grandfather,  grandmother,  uncles,  and 
aunts,  and  their  di^scendants,  in  equal  parts;  and 
so  on,  passing  to  the  nearest  lineal  ancestor  and 
his  descendants.  5.  If  there  be  no  such  kindred, 
then  to  the  husband  or  wife;  and  in  default  of 
these  it  escheats  to  the  state.  6.  The  descendants 
of  the  intestate,  in  all  cases,  take  by  right  of  re- 
presentation, where  they  are  in  different  degrees. 
7.  If  the  estate  come  from  the  father,  and  the  in- 
testate die  without  descendants,  it  goes  to  the 
father  and  his  heirs;  and  if  the  estate  be  maternal, 
then  to  the  mother  and  her  heirs.  But  if  the  estate 
be  an  acquired  one,  it  goes  to  the  father  for  life, 
remainder  to  the  collateral  kindred;  and  in  default 
of  father,  then  to  the  mother  for  life,  and  remainder 
to  collateral  heirs,  8.  In  default  of  father  and 
mother,  then  iirst  to  the  brothers  and  sisters,  and 
their  descendants  of  the  father;  then  to  those  of 
the  mother.  This  applies  only  where  there  is  no 
near  kindred,  lineal  or  collateral.  9.  The  half- 
blood  inherits  equally  with  the  whole  blood  in  the 
same  degree ;  but  if  the  estate  be  ancestral,  it  goes 
to  those  of  the  blood  of  the  ancestor  from  whom  it 
was  derived.  10.  In  all  cases  not  provided  for  by 
the  statute,  the  inheritance  descenis  according  to 
the  course  of  the  common  law.  Dig.  Ark.  Stat. 
1858,  c.  56. 

In  California — 1.  If  there  be  a  surviving  hus- 
band or  wife,  and  only  one  child,  or  the  issue  of  one 
child,  in  equal  shares  to  the  surviving  husband  or 
wife,  and  child,  or  issue  of  such  child.  If  there 
be  more  than  one  child,  or  one  and  the  issue  of 
one  or  more,  then  one-third  to  the  surviving  hus- 
band or  wife,  and  the  remainder  to  the  children  or 
issue  of  such  by  right  of  representation.  If  there 
be  no  child  living,  then  to  lineal  descendants 
equally,  if  they  are  in  the  same  degree,  otherwise 
by  right  of  representation.  2.  If  there  be  no  issue, 
then  in  equal  shares  to  the  surviving  husband  or 
wife  and  to  the  intestate's  father.  If  there  be  no 
father,  then  one-half  in  equal  shares  to  the  brothers 
and  sisters  of  the  intestate,  and  the  issue  of  such 
by  right  of  representation :  provided  if  there  be  a 
mother  she  shall  take  an  equal  share  with  the 
brothers  and  sisters.  If  there  be  no  surviving 
issue,  husband,  or  wife,  the  estate  goes  to  the 
father.  3.  If  there  be  no  issue,  nor  husband,  nor 
wife,  nor  father,  then  in  equal  shares  to  the  brothers 
and  sisters  of  the  intestate,  and  to  children  of  such 
by  right  of  representation  :  provided,  if  there  be  a 
mother  also,  she  takes  equally  with  the  brothers 
and  sisters.  4.  If  there  be  none  of  these  except  the 
mother,  she  takes  the  estate  to  the  exclusion  of 
the  issue  of  deceased  brothers  and  sisters.  5.  If 
there  be  a  surviving  husband  or  wife,  and  no  issue, 
father,  mother,  brother,  or  sister,  the  whole  goes  to 
the  surviving  husband  or  wife.  6.  If  none  of  these, 
to  the  next  of  kin  in  equal  degree,  those  claiming 
through  the  nearest  ancestor  to  be  preferred  to 
those  claiming  through  one  more  remote.  7.  If 
there  be  several  children,  or  one  child  and  the  issue 


of  one  Or  more,  and  any  such  surviving  child  die 
under  age  and  unmarried,  the  estate  of  such  child 
which  came  from  such  deceased  parent  passes  to 
the  other  children  of  the  same  parent  and  the  issue 
of  such  by  right  of  representation.  8;  If  all  the 
other  children  be  dead,  in  such  case,  and  any  of 
them  have  left  issue,  then  the  estate  descends  to 
such  issue  equally  if  in  the  same  degree,  otherwise 
by  right  of  representation.  9.  If  tho  intestate 
leave  no  husband  or  wife,  nor  kindred,  the  estate 
escheats  to  the  state  for  the  use  of  the  common 
schools.  10.  The  degrees  of  kindred  are  computed 
according  to  the  rules  of  the  civil  law ;  and  kindred 
of  the  half-blood  inherit  equally  with  those  of  the 
whole  blood  in  the  same  degree,  unless  the  estate 
come  from  an  ancestor,  in  which  case  those  not  of 
the  blood  of  such  ancestor  are  excluded.  Wood, 
Dig.  Cal.  Laws,  1858,  p.  423;  Stats.  1662,  e.  447. 

In  Connecticut — 1.  To  the  children  of  the  intes- 
tate and  their  legal  representatives.  2.  To  bro- 
thers and  sisters  of  the  intestate,  of  the  whole 
blood,  and  their  representatives.  3.  To  tho  parent 
or  parents  of  the  intestate.  4.  To  the  brothers 
and  sisters  of  the  half-blood,  and  their  represent- 
atives. 5.  To  the  next  of  kin  in  equal  degree, 
kindred  of  the  whole  blood  to  t»ke  in  preference  to 
kindred  of  the  half-blood,  in  equal  degree,  and  no 
representatives  to  be  admitted  among  collaterals 
after  the  representatives  of  brothers  and  sisters. 
6.  Estates  which  came  to  the  intestate  from  his 
parent  ancestor,  or  other  kindred,  go — (1)  to  the 
brothers  and  sisters  of  the  intestate  of  the  blood 
of  the  person  or  ancestor  from  whom  such  estate 
came  or  descended;  (2)  to  the  children  of  such 
person  or  ancestor  and  their  representatives;  (3) 
to  the  brothers  and  sisters  of  such  person  or  ances- 
tor and  their  representatives;  (4)  if  there  be  none 
such,  then  it  is  divided  as  other  real  estate.  Conn. 
Comp.  Stat.  1854,  pp.  600,  501. 

In  Delaware,  when  any  person,  having  title  or 
right,  legal  or  equitable,  to  any  lands,  tenements, 
or  hereditaments,  in  fee-simple,  dies  intestate,  such 
estate  descends — 1.  To  the  children  of  the  intes- 
tate, and  their  issue  by  right  of  representation. 
2.  If  there  be  no  issue,-  then  to  his  brothers  and 
sisters  of  the  whole  blood,  and  their  issue  by  right 
of  representation.  3.  Estates  to  which  the  intes- 
tate has  title,  by  descent  or  devise,  from  his  parent 
or  ancestor,  go,  in  default  of  issue,  to  his  brothers 
and  sisters  of  the  blood  of  such  parent  or  ances- 
tor, if  there  be  any  such.  4.  If  there  be  none  of 
these,  then  to  the  father.  5.  If  there  be  no  father, 
then  to  the  mother.  6.  If  there  be  no  kindred 
above  mentioned,  then  to  the  next  of  kin  in  equal 
degree,  and  their  issue  by  representation  :  provided 
that  collateral  kindred  claiming  through  a  nearer 
common  ancestor  shall  be  preferred  to  those  claim- 
ing through  one  more  remote.  Del.  Kev.  Code,  1853, 
c.  85,  p.  276. 

In  Florida,  the  rules  of  descent  are  the  same  as 
in  Virginia.     Thomp.  Dig.  Fla.  Laws,  pp.  188, 189. 

In  Georgia,  real  estate  descends  —  1.  To  the 
widow  and  children  in  equal  shares;  and  to  the 
representatives  of  the  children  per  stirpes.  2.  If 
there  be  a  widow  and  no  issue,  then  half  to  the 
widow  and  the  other  half  to  the  next  of  kin.  But 
if  there  be  issue  and  no  widow,  the  whole  goes  to 
the  issue.  3.  If  there  be  neither  widow  nor  issue, 
then  to  the  next  of  kin  in  equal  degree,  and  their 
representatives.  But  no  representation  is  admitted 
among  collaterals  further  Ihan  the  children  of 
nephews  and  nieces.  4.  If  the  father  and  mother 
be  alive,  and  a  child  dies  intesbtte  and  without 
issue,  such  father,  or  mother  in  case  the  father  be 
dead,  comes  in  on  the  same  footing  as  a  brother  or 
sister  would  do :  provided  that  if  the  mother  has 
married  again,  she  shall  take  no  part  of  the  estate  of 
suoh  child,  unless  it  shall  be  the  last  or  only  child. 
5.  If  there  be  no  issue,  but  brothers  and  sisters  of 
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the  whole  and  half  blood,  then  those  in  the  pater- 
nal line  only  inherit  equally;  but  if  there  be  none 
of  these  nor  their  issue,  then  those  of  the  half- 
blood  and  their  issue  in  the  maternal  line  inherit. 
6.  The  next  of  kin  are  to  be  investigated  by  the 
following  rules  of  consanguinity,  namely:  children 
to  be  nearest;  parents,  brothers,  and  sisters  to  be 
equal  in  respect  to  distribution,  and  cousins  to  be 
next  to  them.  1  Cobb,  New  Dig.  Ga.  Laws,  1851, 
p.  297 ;  Laws,  1859,  p.  38,  no.  31. 

In  IIUhoIb,  real  estate  descends — 1.  To  children 
and  their  descendants  by  right  of  representation. 
2.  If  no  children  or  their  descendants  nor  widow, 
then  to  the  parents,  brothers,  and  sisters  of  the  de- 
ceased, in  equal  parts, — allowing  to  each  of  the 
parents,  if  living,  a  child's  part,  or  to  the  survivor 
of  them,  if  one  be  dead,  a  double  portion;  and  if 
there  be  no  parent,  then  the  whole  to  the  brothers 
and  sisters  and  their  descendants.  3.  Where  there 
is  a  widow  and  no  children  or  their  descendants, 
then  one-half  of  the  real  estate  goes  to  the  widow 
as  her  exclusive  estate  forever.  4.  If  there  be  none 
of  the  above-mentioned  persons,  then  the  estate 
descends  in  equal  parts  to  the  next  of  kin  in  equal 
degree,  computing  by  the  rules  of  the  civil  law; 
and  there  is  no  representation  among  collaterals, 
except  with  the  descendants  of  the  brothers  and 
sisters  of  the  intestate;  and  there  is  no  distinction 
between  the  kindred  of  the  whole  and  the  half 
blood.  5.  When  a  feme  covert  dies  intestate,  leav- 
ing no  children  or  their  descendants,  then  the  one- 
half  of  the  real  estate  of  the  decedent  goes  to  the 
husband  forever.     2  111.  Comp.  Stat.  1858,  p.  1199. 

In  Indiana,  real  property  descends — 1.  To  the 
children  and  their  descendants  equally,  if  in  tho 
same  degree;  \^  not,  per  Btirpen.  2.  If  no  descend- 
ants, then  half  to  the  father  and  mother,  as  joint 
tenants,  or  to  the  survivor;  and  the  other  half  to 
the  brothers  and  sisters  and  their  issue.  3.  If  there 
be  no  father  and  mother,  the  brothers  and  slaters 
of  the  intestate  take  the  wh^le.  If  there  be  do 
brothers  nor  sisters  -descendants  of  them,  it  goes  to 
the  father  and  mother  as  joint  tenants;  and  if  either 
be  dead,  to  the  other,  4.  If  there  be  none  of  these, 
if  the  inheritaure  came  from  the  paternal  line,  then 
it  goes — ^1)  to  the  paternal  grandfather  and  grand- 
mother, as  joint  tenants,  or  the  survivor  of  them; 
(2)  to  the  uncles  and  aunts  and  their  issue;  (3)  to 
the  next  of  kin  in  equal  degree  among  the  paternal 
kindred;  (4)  if  none  of  these,  then  to  the  maternal 
kindred  in  the  same  order.  5.  Maternal  inherit- 
ances go  to  the  maternal  kindred  in  the  same  man- 
ner. 6.  Estatci  not  ancestral  descend  in  two  equal 
parts  to  the  paternal  and  to  the  maternal  kindred, 
and  on  failure  of  either  line  the  other  takes  the 
whole.  7.  Kindred  of  the  half-blood  inherit 
equally  with  those  of  the  whole  blood,  except  that 
ancestral  estates  go  only  to  those  of  the  blood  of 
the  ancestor:  provided  that  on  failure  of  such  kin- 
dred, other  kindred  of  the  half-blood  inherit  as  if 
they  were  of  the  whole  blood.  8.  When  the  estate 
came  to  the  intestate  by  gift  or  by  conveyance,  in 
consideration  of  love  and  afiTection,  and  he  dies 
without  issue,  it  reverts  to  the  donor,  if  he  be  still 
living,  saving  to  the  widow  or  widower  her  or  his 
rights  therein:  provided  that  the  hu.sband  or  wife 
of  the  inteitate  shall  have  a  lien  thereon  for  the 
value  of  their  lasting  improvements.  9.  In  de- 
fault of  heirs,  it  es  heats  to  the  state  for  the  use  of 
the  common  schools.  10.  Tenancies  by  the  curtesy 
and  in  dower  are  abolished,  and  the  widow  tiikes 
one-ihird  of  the  estate  in  fee-simple,  free  from  all 
demands  of  creditors:  provided  that  when  the 
estate  exceeds  in  value  ten  thousand  dollars  she 
takes  one-fourth  only,  and  when  it  exceeds  twenty 
thousand  dollars,  one-fifth  only.  11.  When  the 
widow  marries  again,  she  cannot  alienate  the  es- 
tate; and  if  during  such  marriat:;e  she  die,  the 
estate  goes  to  her  children  by  the  former  marriage. 
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if  any  there  be.  12.  When  the  estate,  reaJ  ant 
personal,  does  nut  exceed  three  hundred  dollars, 
the  whole  goes  to  the  widow.  13.  A  surviving 
husband  inherits  one-third  of  the  real  estate  of  the 
wife.  14.  If  a  husband  die,  leaving  a  widow  and 
only  one  child,  the  real  estate  descends  one-half  to 
each.  15.  When  a  husband  or  wife  dies,  leaving 
no  child,  but  a  father  or  mother,  or  either  of  thtm, 
then  three-fourihs  of  the  estate  goes  to  the  widow 
or  widower,  and  one-fourth  to  the  father  and  mo- 
ther jointly,  or  the  survivor  of  them;  but  if  it 
dues  not  exceed  one  thousand  dollars,  the  whole  to 
the  widow  or  widower.  16.  If  there  be  no  child 
or  parent,  the  whole  goes  to  the  surviving  hus- 
band or  wife.     1  Ind.  Rev.  Stat.  1852,  c.  27. 

In  Jowa — 1.  To  children  and  their  issue  by  right 
of  representation.  2.  If  no  issue,  one  half  to  the 
parents  of  the  intestate,  and  the  other  half  to  his 
wife;  if  he  leave  no  wife,  the  portion  which  would 
have  gone  to  her  goes  to  his  parents.  Laws  of 
1858,  c.  63,  p.  96,  3.  If  one  of  the  parents  be 
dead,  the  surviving  parent  takes  the  share  of  both, 
including  that  which  would  have  belonged  to  the 
intestate's  wife  if  she  had  been  living.  Jd.  4.  If 
both  parents  be  dead,  their  portion  goes,  in  the 
same  manner  as  if  they  or  either  of  them  had  out 
lived  the  intestate,  to  their  heirs.  Id.  5.  If  tht 
mother  be  the  surviving  parent,  she  takes  only  a 
life-estate,  remainder  to  the  children  of  her  body 
by  her  deceased  hufcbnnd,  he  being  father  of  the 
intestate.  If  there  be  no  such  children  nor  issue 
of  such,  then  the  property  is  to  be  divided  between 
the  nearest  heirs  of  the  lather  and  mother  equally. 
Id.  6.  If  there  be  no  heirs,  the  estate  escheats  to  the 
state.  Iowa  Code,  1851,  ^^  1408-1415;  Iowa  Laws, 
1858,  c.  63,  p.  96;    Revision,  1860,  g§  2436-2498. 

In  KonauB — 1.  To  children  in  equal  shares,  and 
to  the  issue  of  such  by  right  of  representation.  2. 
To  the  wife,  and  if  no  wife,  to  the  father.  3.  If  the 
father  be  dead,  the  portion  which  would  have  fallen 
to  him  is  disposed  of  in  the  same  manner  as  though 
he  had  outlived  the  intestate,  and  died  in  the  pos- 
session of  the  portion  thus  falling  to  his  share,  and 
so  on  through  each  ascending  ancestor  and  issue, 
unless  heirs  are  sooner  found.  4.  If  heirs  are  not 
found  in  the  male  line,  the  portion  thus  inherited 
goes  to  the  mother  of  tbc  intestate  and  to  her  heirs, 
following  the  same  rules  as  above  prescribed.  5. 
If  heirs  are  not  thus  found,  the  portion  unin- 
herited  goes  to  the  wife  of  the  intestate  or  to  her 
heirs,  if  dead,  according  to  like  rules;  and  if  he 
has  had  more  than  one  wife,  who  either  died  or 
survived  in  lawful  wedlock,  it  is  equally  divided 
between  the  one  who  is  living  and  the  heirs  of 
those  who  are  dead,  or  between  the  heirs  of  all,  if 
all  are  dead,  such  heirs  taking  by  right  of  repre- 
sentation. 6.  If  still  there  be  property  unin- 
herited,  it  escheats  to  th&.state.  7.  Children  of  the 
half-blood  inherit  equally  with  children  of  the 
whole  blood.    Genl.  Laws,  1862,  c.  80,  gg  16,  22, 30. 

In  Kentucky,  the  statute  of  descents  is  the  same 
as  in  Virginia.  1  Ky.  Rev.  Stat.  Stant.  ed.  1860,  c. 
30,  p.  419. 

In  Louisiana — 1,  To  the  children  and  their  issue : 
if  in  equal  degree,  then  per  capita;  otherwise,  ^er 
stirpes.  2.  To  the  parents  of  the  intestate,  one 
moiety;  and  the  other  moiety  to  his  brothers  and 
sisters  and  their  is-sue.  If  one  parent  be  dead,  hia 
or  her  share  goes  to  the  brothers  and  sisters  of  the 
deceased,  who  then  have  three-fourths.  If  both 
parents  be  dend.  the  whole  goes  to  the  brothers 
and  sisters  and  their  issue.  3.  If  the  brothers  and 
sisters  are  all  of  the  same  marriage,  they  share 
equally.  If  they  are  of  different  marriages,  the 
portion  is  divided  equally  between  the  paternal  and 
maternal  lines  of  the  intestate,  the  german  brothers 
and  sisters  taking  a  part  in  each  line.  If  the  bro- 
thers and  sisters  are  on  one  side  only,  they  take 
the  whole,  to  the  exclusion  of  all  relations  jf  tho 
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other  line.  4.  If  there  be  no  issue,  nor  parent,  nor 
brothers,  nor  sisters,  nor  their  issue,  then  the  in- 
heritance goes  to  the  aecendantB  in  the  paternal  and 
maternal  lines,  one  moiety  to  each,— ^those  in  each 
line  taking  per  capita.  If  there  is  in  the  nearest 
degree  but  one  ascendant  in  the  two  lines,  he  ex- 
cludes all  others  of  a  remoter  degree,  and  takes 
the  whole.  5.  If  there  be  none  of  the  heirs  above 
mentioned,  then  the  inheritance  goes  to  the  col- 
lateral relations  of  the  intestate,^thuse  in  the 
nearest  degree  excluding  ail  others.  If  there  are 
several  persons  in  the  same  degree,  they  take  per 
capita.  6.  Representation  takes  place  ad  infini- 
tum in  the  direct  descending  line,  but  does  not  take 
place  in  favor  of  ascendants, — the  nearest  in  de- 
gree always  excluding  those  of  a  degree  superior 
or  more  remote.  7.  In  the  collateriil  line,  repre- 
sentation is  admitted  in  favor  of  the  issue  of  the 
brothers  and  sisters  of  the  intestate,  whether  they 
succeed  in  concurrence  with  the  uncles  and  aunts, 
or  whether  the  brothers  and  sisters,  being  dead, 
their  issue  succeed  in  equal  or  unequal  degrees. 
8,  When  representation  is  admitted,  the  partition 
is  made  per  atirpea  /  and  if  one  root  has  produced 
several  branches,  the  subdivision  is  also  made  by 
roots  in  each  branch,  and  the  members  of  the 
branch  take  between  themselves pe>-  capita.  La.  Civ. 
Code,  art.  882-910. 

In  Maine.  The  law  of  descents  in  Maine  was 
originally  derived  from  that  of  Massachusetts,  and 
is  now  the  same,  except  that  in  Maine  there  is  no 
provision  that  in  default  of  kindred  the  estate 
shall  descend  to  the  widow  or  to  the  husband. 
The  statute  of  Maine  regulates  the  descent  of  the 
real  estate  of  the  intestate  without  further  specifi- 
cation.   Me.  Rev.  Stat.  1347,  c.  75,  §^  1,  2. 

In  Maryland,  when  any  person  dies  seised  of  an 
estate  in  any  lands,  tenements,  or  hereditaments, 
in  fee-simple  or  in  fee-simple  conditional,  or  of  an 
estate  in  fee-tail,  such  estate  descends — 1.  To  chil- 
dren and  their  descendants.  2.  If  no  issue,  and 
the  estate  descended  on  the  part  of  the  father, 
then  to  the  father.  3.  If  no  father,  to  the  brothers 
and  Bisters  of  the  intestate  of  the  blood  of  the 
father  and  their  descendants.  4.  If  none  of  these, 
then  to  the  grandfather  on  the  part  of  the  father, 
if  living,  otherwise  to  his  descendants  in  equal 
degree;  and  if  there  be  none  such,  then  to  the 
father  of  Such  grandfather  and  hi?r  descendants, 
and  so  on  to  the  next  lineal  male  paternal  ances- 
t-or  and  his  descendants,  without  end.  And  if  there 
be  no  paternal  ancestor,  nor  descendants  of  any, 
then  to  the  mother  and  the  kindred  on  her  side  in 
the  same  manner  as  above  directed.  6.  If  there 
be  no  issue,  and  the  estate  descended  on  the  part  of 
the  mother,  then  to  the  mother;  and  if  no  mother 
living,  then  to  the  brothers  and  sisters  of  her  blood 
and  their  descendants;  ami  if  there  be  none  of 
these,  to  her  kindred  in  the  same  order  as  above; 
and  in  default  of  maternal  kindred,  then  to  the 
paternal  kindred  in  the  same  manner  as  above 
directed.  6.  If  the  estate  was  acquired  by  pur- 
chase, and  there  be  no  issue,  then  it  descends — (1) 
to  the  brothers  and  sisters  of  the  whole  blood, 
and  their  descendants  in  equal  degree;  (2)  then 
to  the  brothers  and  sisters  of  the  half-blood;  (3) 
if  none  of  these,  to  the  father;  (4)  if  no  father, 
to  the  mother;  (5)  if  neither  of  the  above  kin- 
dred, then  to  the  paternal  grandfather  and  his 
descendants  in  equal  degree;  then  to  the  ma- 
ternal grandfather  and  his  descendants  in  equal 
degree;  then  to  the  paternal  great-grandfather 
and  his  descendants  in  the  same  manner,  and 
BO  on,  alternating  and  giving  preference  to  the 
paternal  ancestor.  7.  If  there  be  no  kindred,  then 
the  estate  goes  to  the  surviving  wife  or  husband, 
and  their  kindred,  as  an  estate  by  purchase;  and 
if  the  intestate  has  had  more  husbands  or  wives 
than  one,  all  of  whom  are  dead,  then  to  their  kin- 


dred in  equal  degree,  equally.  8.  No  distinction 
is  made  between  brothers  and  sisters  of  the  whole 
and  half  blood,  all  being  descendants  of  the  same 
father,  where  the  estate  descended  on  the  part  of 
the  father,  nor  where  all  are  descendants  of  the 
same  mother,  the  estate  descending  on  her  part. 
9.  Children  take  by  representation ;  but  no  repre- 
sentation is  admitted  among  collaterals  after  bro- 
thers' and  sisters'  children.  1  Dorsey,  Md.  Laws, 
745;  Code,  1860,  pp.  330-333. 

In  Maaeachuaetts,  when  a  person  dies  seised  of 
lands,  tenements,  or  hereditaments,  or  of  any  right 
thereto,  or  entitled  to  any  interest  therein,  in  fee- 
simple  or  for  the  life  of  another,  they  descend,  sub- 
ject to  his  debts — 1.  In  equal  shares  to  bis  children 
and  the  issue  of  any  deceased  child  by  right  of 
representation  ;  and  if  there  is  no  child  of  the  in- 
testate living  at  his  death,  then  to  all  his  other 
lineal  descendants, — equally,  if  they  are  all  of  the 
same  degree  of  kindred,  otherwise  according  to  the 
right  of  representation.  2'.  If  he  leaves  no  issue, 
then  to  his  father.  3.  If  he  leaves  no  issue  nor 
father,  then  in  equal  shares  to  his  mother,  brothers, 
and  sisters,  and  to  the  children  of  any  deceased 
brother  or  sister  by  right  of  representation.  4.  If 
he  leaves  no  issue,  and  no  father,  mother,  brother, 
nor  sister,  then  to  his  next  of  kin  in  equal  degree, 
— those  claiming  through  the  nearest  ancestor  to 
be  preferred  to  those  claiming  through  one  more 
remote.  5.  If  a  person  dies  leaving  several  children, 
or  leaving  one  child  and  the  issue  of  one  or  more 
others,  and  any  such  surviving  child  dies  under  age 
and  not  having  been  married,  all  the  estate  that 
came  lo  the  deceased  child  by  inherilance  from  such 
deceased  parent  descends  in  equal  shares  to  the 
other  children  of  the  same  parent,  and  to  the  issue 
of  any  such  other  children  who  have  died,  by  right 
of  representation.  6.  If  at  the  death  of  such  child 
all  the  other  children  of  such  deceased  parent  ure 
also  dead,  and  any  of  them  have  left  issue,  the 
estate  that  came  to  such  child  by  inheritance  from 
such  parent  descends  to  all  tha  issue  of  the  other 
children  of  the  eame  parent, — equally,  if  they  a]  e 
in  the  same  degree  of  kindred  to  the  child,  other- 
wise according  to  the  right  of  representation.  7.  If 
the  intestate  leaves  a  widow  and  no  kindred,  bis 
estate  descends  to  his  widow;  and  if  the  intestate 
is  a  married  woman,  and  leaves  no  kindred,  her 
estate  descends  to  her  husband.  8.  In  default  of 
kindred,  the  estate  escheats  to  the  commonwealth. 
It  is  provided  that  the  degrees  of  kindred  shall  be 
computed  according  to  the  rules  of  the  civil  law, 
and  that  the  kindred  of  the  half-blood  shall  inherit 
equally  with  those  of  the  whole  blood  in  the  same 
degree.     Mass.  Genl.  Stat.  c.  91,  g|  1-5. 

In  Michiyan,  the  st-atute  of  descent  is  the  same 
as  in  Wisconsin.  2  Mich.  Comp.  Laws,  1857,  o.  91, 
p.  858. 

In  Minnesota,  the  same  is  true  as  in  Michigan. 
Minn.  Stat.  1853,  c'  37,  p.  411. 

In  Miaaiaaippi,  when  any  person  dies  seised  of 
any  estate  of  inheritance  in  lands,  lenements,  and 
hereditaments,  it  descends — 1.  To  his  children  and 
their  descendants  in  equal  parts  by  right  of  repre- 
sentation. 2.  To  brothers  and  sisters  and  their 
descendants  in  the  same  manner.  3.  If  there  be 
none  of  these,  then  to  the  father,  if  living;  if  not, 
to  the  mother;  if  both  be  living,  then  to  each  in 
equal  portions.  4.  To  the  next  of  kin  in  equal 
degree,  computing  by  the  rules  of  the  civil  law. 
5.  There  is  no  representation  among  collaterals 
except  with  the  descendants  of  the  brothers  and 
sisters  of  the  intestate.  6.  There  is  no  distinction 
between  the  half  and  the  whole  blood,  except  that 
the  whole  blood  is  preferred  to  the  half-blood,  in 
the  same  degree.  7.  A  surviving  wife  inherits  the 
whole  estate  in  preference  to  collateral  relatives 
more  remote  than  the  fourth  degree,  by  the  rulet 
of  the  civil  law.     Miss.  Rev.  Code,  1857,  p.  452. 
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In  Mimiouriy  real  estate  of  inheritance  descends — 

1.  To  children  or  their  descendants  in  equal  parts. 

2.  If  none  of  these,  to  the  father,  mother,  brothers, 
and  sisters,  and  their  descendants,  in  equal  parts. 

3.  If  none  of  these,  then  to  the  husband  or  wife. 

4.  If  no  husband  or  wife,  then  to  the  grandfather, 
grandmother,  uncles,  and  aunts,  and  their  descend- 
ants, in  equal  parts.  5.  If  none  of  these,  then  to 
the  great-grandfathers,  great-grandmothers,  and 
their  descendants,  in  equal  parts;  and  su  on,  passing 
to  the  nearest  lineal  ancestors,  and  their  children 
and  their  descendants,  in  equal  parts.  6.  If  there 
be  no  kin<Ired  above  named,  nor  any  husband  or 
wife,  capable  of  inheriting,  then  the  estate  goes  to 
the  kindred  of  the  wife  or  husband  of  the  intestate, 
in  the  like  course  as  if  such  wife  or  husband  had 
survived  the  intestate  and  then  died  entitled  to  the 
estate.  7.  When  some  of  the  collaterals  are  of  the 
half-blood  and  some  of  the  whole  blood,  those  of 
the  half-blood  inherit  only  hi*  f  as  much  as  those 
of  the  whole  blood ;  but  if  all  such  collaterals  be 
of  the  half-blood,  they  have  whole  portions,  only 
giving  ti)  the  ascendants  double  portions.  8.  When 
all  are  of  equal  degree  of  consanguinity  to  the  in- 
testate, they  tiike  per  capita  ;  if  of  different  degrees, 
per  stirpes.     1  Mo.  Rev.  Stat.  1855,  c.  54,  p.  659. 

In  Neio  Hampshire,  the  real  estate  of  every  in- 
testate descends  in  equal  shares — 1.  To  the  children 
(rf  the  deceased  and  the  legal  representatives  of 
such  of  them  as  are  dead.  2.  If  there  be  no  issue, 
to  the  father,  if  he  is  living.  3.  If  there  be  no  is.-uc 
nor  father,  in  equal  shares  to  the  mother,  and  to  the 
brothers  and  sisters,  or  their  representatives.  4.  To 
the  next  of  kin  in  equal  shares.  5.  If  the  intestate 
be  a  minor  and  unmarried,  his  estate,  derived  by 
descent  or  devise  from  his  father  or  mother,  goes  to 
his  brothers  or  sisters,  or  their  representatives,  to 
the  exclusion  of  the  other  parent.  6.  No  repre- 
sentation is  admitted  among  collaterals  beyond  the 
degree  of  brothers'  and  sisters*  children.  7.  In 
default  of  heirs,  it  escheats  to  the  state.  N.  H. 
Comp.  Law?,  1853,.  c.  176,  §^  1-.3,  7. 

In  New  Jersey,  when  a  person  dies  seised  of  any 
lands,  tenements,  or  hereditaments,  in  his  or  her 
own  right  in  fee-simple,  they  descend — 1.  To  thu 
child.en  of  the  intestate  and  their  issue,  by  right 
of  representation  to  the  remotest  degree.  2.  To 
brothers  and  sisters  of  the  whole  blood,  and  their 
issue,  in  the  same  manner.  3.  To  the  father,  unless 
the  inheritance  came  from  the  part  of  the  mother, 
in  which  case  it  descends  as  if  the  father  had  pre- 
viously died.  4.  To  the  mother  for  life,  and  after 
her  death  to  go  as  if  the  mother  had  previously 
died.  5.  If  there  be  no  such  kindred,  then  to  bro- 
thers and  sisters  of  the  half-blood  and  their  issue 
by  right  of  representation;  but  if  the  estate  came 
from  an  ancestor,  then  only  to  those  of  the  blood 
of  such  ancestor,  if  any  be  living.  6.  If  there  be 
none  of  these,  then  to  the  next  of  kin  in  equal  de- 
gree,— subject  to  the  restriction  aforementioned  as 
to  ancestral  estates.  Nixon,  Dig.  N.  J.  Laws,  1855, 
pp.  194-196. 

In  New  Yorle,  the  real  estate  of  an  intestate  de- 
scends— 1.  To  his  lineal  descendonts.  2.  To  his 
father.  3.  To  his  mother,  4.  To  his  collateral 
relatives.  Subject,  however,  to  these  rules  :  (1)  Li- 
neal descendants,  being  in  equal  depree,  take  in 
equal  parts;  (2)  If  any  of  the  children  of  the  in- 
testate are  living  and  others  are  dead,  leaving  issue, 
such  issue  take  by  representation;  (3)  The  preced- 
ing rule  applies  to  all  descendants  of  unequal  de- 
grees: so  that  those  who  are  in  the  nearest  degree 
of  consanguinity  take  the  shore  which  would  have 
descended  to  them  had  all  the  descendants  in  the 
same  degree  been  living,  and  the  children  in  each 
degree  take  the  share  of  their  parents ;  (4)  If  there 
be  no  descendants,  but  the  father  be  living,  he  takes 
the  whole,  unless  the  inheritance  came  to  the  intes- 
tate on  the  part  of  hia  mother,  and  the  mother  be 


living;  but  if  she  be  dead,  then  the  inheritance 
descending  on  her  part  goes  to  the  father  for  life, 
and  the  reversion  to  the  brothers  and  sisters  of  the 
intestate  and  their  descendants ;  but  if  there  be 
none  living,  then  to  the  father  in  fee.  5.  If  there 
be  no  descendants  and  no  father,  or  a  father  not 
entitled  to  take  as  above,  then  the  inheritance  de- 
scends to  the  mother  for  life,  and  the  reversion  tp 
the  brothers  and  sisters  of  the  intestate  and  their 
descendants,  by  representation;  but  if  there  be  none 
such,  then  to  the  mother  in  fee.  6.  If  there  be  np 
father  or  mother  capable  of  inheriting  the  estate, 
it  descends,  in  the  cases  hereafter  specified,  to  the 
collateral  relatives, — in  equal  parts  if  they  are  of 
equal  degree,  however  remote  from  the  intestate, 
7.  If  all  the  brothers  and  sisters  of  the  intestate 
be  living,  the  inheritance  descends  to  them  ;  but  if 
some  be  dead,  leaving  issue,  the  issue  take  by  right 
of  representation;  and  the  same  rule  applies  to  all 
the  direct  linenl  descendants  of  brothers  and  sisters, 
to  the  remotest  degree.  8.  If  there  be  no  heirs  en- 
titled to  lakeunder  either  of  the  preceding  sections, 
the  inheritance,  if  the  same  shall  have  come  to  the 
intestate  on  the  part  of  his  father,  shall  descend — 
(1)  to  the  brothers  and  sisters  of  the  father  of  the' 
intestate  in  equal  shares,  if  all  be  living;  (2)  if 
some  be  living  and  others  dead,  leaving  issue,  then 
according  to  the  right  of  representation;  (3)  if  all 
the  brothers  and  sisters  are  dead,  thtn  to  their  de- 
scendants. In  all  cases  the  inheritance  is  to  descend 
in  the  same  manner  as  if  all  such  brothers  and 
sisters  had  been  brothers  and  sisters  of  the  intes- 
tate. 9.  If  there  be  no  brothers  and  sisters,  nor 
descendants  of  such,  of  the  father's  side,  then  the 
inheritance  goes  to  the  brothers  and  sisters  of  the 
mother  and  their  descendantp,  in  the  same  menner. 
10.  Where  the  inl.eritance  has  come  to  the  intestate 
on  the  part  of  his  mother,  the  same  descends  to  the 
brothers  and  sisters  of  the  mother  and  to  their  de- 
scendants; and  if  there  be  no  such,  to  those  of  Ihe 
father,  as  before  prescribed.  11.  If  the  inherit:  nee 
has  not  come  to  the  intestate  on  the  part  of  either 
father  or  mother,  it  descends  to  collaterals  on  both 
sides,  in  equal  shares.  12.  Relatives  of  the  half- 
blood  inherit  equally  with  the  whole  blood,  unless 
the  inheritance  came  to  the  intestate  by  I'efccnt, 
dLvise,  or  gift  of  some  one  of  his  ancestors,— in 
which  ca.=;e  none  inherit  who  are  not  of  the  blood 
of  that  ancestor.  13.  In  all  cases  nof  otherwise 
provided  for,  the  inheritance  descends  according  to 
the  couise  of  the  common  law.  14.  Real  estate  held 
in  trust  for  any  other  person,  if  not  devised  by  the 
person  for  whose  use  it  is  held,  descends  to  his  heirs^ 
cccordingto  the  preceding  rules.  2N.  Y.  Rev.  Stat. 
4th  ed.  pp.  157-161. 

In  Noi  ih  CaroUnn,  when  any  person  dies  seised 
of  any  inheritance,  or  of  any  right  thereto,  or  en- 
titled to  any  interest  therein,  it  descends  according 
to  the  folh.wing  lules : — 1.  Inheritances  lineally 
descend  to  the  issue  of  the  pers-on  who  died  last 
seised,  but  do  not  lineally  ascend,  except  as  here- 
inafter stated.  2.  Females  inherit  equally  with 
males,  and  ycunger  with  older  children.  3.  Lineal 
descendants  represent  their  aTJcestor.  4.  On  failure 
of  lineal  descendants,  where  the  inheritance  has 
been  transmitted  by  descent  or  otherwise  frcm  an 
ancestor  to  whom  the  intestate  was  an  heir,  it 
goes  to  the  next  collateral  relations  of  the  blood 
of  that  ancestor,  subject  to  the  two  preceding  rules. 
5.  When  the  inheritance  is  not  so  derived,  or  the 
blood  of  such  ancestor  is  extinct,  then  it  goes  to 
the  next  collateral  relation  of  the  person  last  seised, 
whether  of  the  paternal  or  maternal  line,  subject 
to  the  same  rules.  6.  Collateral  relations  of  the 
half-blood  inherit  equally  with  those  of  the  whole 
blood,  and  the  degrees  of  relationship  are  computed 
according  to  the  rules  which  prevail  in  descents  at 
common  law  :  provided  that  if  there  be  no  issue, 
nor  brother,  nor  sister,  nor  issue  of  such,  the  in- 
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heritance  vests  in  the  father,  if  livings  and  if  not^ 
then  in  the  mother,  if  living,  7.  If  there  be  no 
heirs,  the  widow  is  deemed  such,  and  inherits. 
8.  An  estate  fur  the  life  of  another  is  deemed  an 
inheritance;  and  a  person  is  deemed  to  have  been 
seised,  if  he  had  any  right,  title,  or  interest  in  the 
inheritance.     No.  C.  Rev.  Code,  1854,  c.  itS,  p.  248. 

In  Ohio,  when  any  person  dies  intestate,  having 
title  or  rijjht  to  any  real  estate  of  inheritance  which 
came  to  him  by  devise  or  deed  of  gift  from  any  an- 
cestor, such  estate  descends — 1.  To  the  children,  or 
their  representatives.  2.  To  the  husband  ur  wife, 
relict  of  the  intestate,  during  his  or  her  natural 
life.  3.  To  the  brothers  and  sisters  of  the  intestate 
of  the  blood  of  the  aucestor,  whether  of  the  whole 
or  half  blood,  or  their  representatives.  4.  To  the 
ancestor  from  whom  the  estate  oame  by  deed  or  gift, 
if  living.  5.  To  the  brothers  and  sisters  of  such 
ancestor,  or  thyir  representatives;  and  if  there  be 
no  such,  then  to  the  brothers  and  sisters  of  the  in- 
testate of  the  half-blood  and  their  representatives, 
though  not  of  the  blood  of  the  ancestor  from  whom 
the  estate  came.  6.  To  the  next  of  kin  to  the  in- 
testate, of  the  blood  of  the  ancestor  from  whom  the 
estate  came.  7.  If  the  estate  came  not  by  descent, 
devise,  or  deed  of  gift,  it  descends  as  follows : — 
(1)  To  the  children  of  the  inteiitate  and  their  repre- 
asntatives;  (2)  To  the  husband  or  wife  of  the  in- 
testate;  (3)  To  the  brothers  and  sisters  of  the  whole 
blood  and  their  representatives ;  (4)  To  brothers  and 
sisters  of  the  half-blood  and  their  legal  represent- 
atives; (5)  To  the  father,  or.  if  the  father  be  dead, 
to  the  mother ;  (6)  To  the  next  of  kin  to  and  of  the 
blood  of  the  intestate.  8.  If  there  be  no  kindred, 
then  to  the  surviving  husband  or  wife  as  an  estate 
of  inheritance;  and  if  there  be  no  such  relict,  it 
escheats  to  the  state.    Rev.  Stat.  1860,  c.  36,  §^  1-3. 

In  Oretjon,  the  rules  of  descent  are  the  same  as 
in  Massachusetts,  except  that-  in  Oregon  it  is  pro- 
vided that  if  the  intestate  leave  no  issue,  nor  father, 
and  no  brother  nor  sister,  living  at  his  death,  the 
estate  shall  descend  to  his  mother  to  the  exclusion 
of  the  issue  of  his  deceased  brothers  or  sisters; 
and  there  is  no  provision,  as  there  is  in  Massa- 
chusetts, that  in  default  of  kindred  the  estate  shall 
descend  to  the  surviving  husband  or  wife,  if  any. 
Oreg.  Stat.  c.  11,  p.  379. 

In  Peimsi/lvaniaf  real  estate  descends — 1.  To 
children  and  their  descendants ;  equally,  if  they 
are  all  in  the  same  degree;  if  not,  then  by  repre- 
sentation, the  issue  in  every  case  t  iking  only  such 
share  as  w.)uld  have  descended  to  the  parent,  if 
living.  2.  In  default  of  isdue,  then  to  the  father 
and  mother  during  their  joint  lives  and  the  life  of 
the  survivor  of  them;  and  after  them  to  the 
brothsrs  and  sisters  of  the  intestate  of  the  whole 
blood,  jind  their  children  by  representation.  3.  If 
there  be  none  of  these,  then  to  the  next  of  kin, 
being  the  descendantj  of  brothers  and  sisters  of 
the  whole  bljod.  4.  If  none  of  these,  to  the  father 
ani  mother,  if  living,  or  the  survivor  of  them,  in 
fee.  5.  In  default  of  these,  to  the  brothers  and 
sisters  of  the  half-blood  and  their  children  by  re- 
presentation. 6.  In  default  of  all  persons  above 
dsseribed,  then  to  the  next  of  kin  of  the  intestate. 
7.  Before  the  act  of  27th  April,  1S55,  no  representa- 
tion among  cjUaterals  was  allowed  after  brothers' 
and  sisters'  cliildren;  but  by  that  act  it  was  per- 
mitted to  the  grandchildren  of  brothers  and  sisters, 
and  the  children  of  uncles  and  aunts.  8.  No  per- 
son can  inherit  an  estate  unless  he  is  of  the  blood 
of  the  ancestor  from  whom  it  descended,  or  by 
whom  it  was  given  or  devised  to  the  intestate.  9. 
In  default  of  known  heirs  or  kindred,  the  estate  is 
vested  in  the  surviving  husband  or  wife.  10.  In 
default  of  these  it  escheats  to  the  state.  Purdon, 
Dig.  Penn.  Laws,  ed.  1867,  pp.  452,  1129 ;  9th  ed. 
1861,  p.  562. 

In  Rhode  laland,  where  any  person  having  title 


to  any  real  estate  of  inheritance  dies  intestate 
such  estate  descends  in  equal  portions — 1.  To  his 
children  ur  their  descendants.  2.  To  the  father. 
3.  To  the  mother,  brothers,  and  sisters,  and  their 
descendants.  4.  If  there  be  none  of  these,  the  in- 
heritance goes  in  equal  moieties  to  the  paternal 
and  maternal  kindred,  each  in  the  following  course: 
— (1)  to  the  grandfather,  if  there  be  any;  (2)  to 
the  grandmother,  uncUs,  and  aunts,  on  the  same 
side,  and  their  descendants;  (3)  to  the  great-grand- 
fathers, or  great-grandfather;  (4)  to  the  great- 
grandmothers,  or  great-grandmother,  and  the  bro- 
thers and  sisters  of  the  grandfathers  and  grand- 
mothers and  their  descendants,  and  so  on  without 
end, — passing  first  to  the  nearest  lineal  male  an- 
cestors, and  for  want  of  them  to  the  lineal  female 
ancestors  in  the  same  degree,  and  the  descendants 
of  such  male  and  female  lineal  ancestors.  5.  Nc^ 
right  in  the  inheritance  accrues  to  any  persons 
whatsoever,  other  than  to  the  children  of  the  in- 
testate, unless  such  persons  be  in  being,  and  ca- 
pable, in  law,  to  take  as  heirs,  at  the  time  of  the 
intestate's  death.  6.  Wl^en  the  inheritance  is  di- 
rected to  go  by  moieties,  as  above,  to  the  paternal 
and  maternal  kindred,  if  there  be  no  such  kindred 
on  the  one  part,  the  whole  g(  es  to  the  other  part; 
and  if  there  be  none  of  eithur  part,  the  whole  goes 
to  the  husband  or  wife  of  the  intestate;  and  if  the 
wife  or  husband  be  dead,  it  goes  to  bis  or  her  kin- 
dred in  the  like  court-e  as  if  such  husband  or  wife  had 
survived  the  intestate  and  then  died  entitled  to  the 
estate.  7.  The  descendants  of  any  person  deceased 
inherit  the  estate  which  such  person  would  have 
inherited  had  such  person  survived  the  intestate. 
8.  If  the  estate  came  by  descent,  gift,  or  devise, 
from  the  parent  or  other  kindred  of  the  intestate, 
and  such  intestate  die  without  children,  it  goes  to 
the  next  of  kin  to  the  intestate,  of  the  blood  of  the 
person  from  whom  such  estate  came  ur  descended, 
if  any  there  be.  R.  I.  Rev.  Stat.  1S57,  c.  U9,  g§ 
1-6.  In  default  of  heirs,  the  estate  is  t.iken  pos- 
session of  by  the  town  where  it  may  be.  R.  I.  Rev. 
Stat.  1857,  c.  160. 

In  South  Corolivay  when  any  person  possessed 
of,  interested  in,  or  entitled  to  any  real  estate  in 
his  own  right,  in  fee-simple,  dies  intestate,  it  de- 
scends— 1.  One-third  to  the  widow  in  fie,  the  re- 
mainder to  the  children.  2.  Lineal  descendants 
represent  their  parents.  3.  If  there  be  no  issue  or 
other  lineal  descendant,  then  one  half  goes  to  the 
widow,  and  the  other  half  to  the  father,  or,  if  he 
be  dead,  to  the  mother.  4.  If  there  be  ueither 
issue  nor  parent,  then  one  half  goes  to  the  widow, 
and  the  other  half  to  the  brothers  and  sisters  and 
their  issue  by  representation.  5.  If  there  be  no 
issue,  nor  parent,  nor  brother,  nor  sister  of  the 
whole  blood,  but  a  widow,  and  a  brother  or  sister 
of  the  half-blood,  and  a  child  or  children  of  a 
brother  or  sister  of  the  whole  blood,  then  the 
widow  takes  one  moiety,  and  the  other  is  divided 
equally  between  the  1  rothers  and  sifters  of  the 
half-blood,  and  the  children  of  the  brothers  and 
sisters  of  the  whole  blood, — the  children  of  every 
deceased  brother,  or  sister  of  the  whole  blood 
taking  among  them  a  share  equal  to  the  ^hare  of  a 
brother  or  sister  of  the  half-blood.  But  if  there 
be  no  brother  or  sister  of  the  half-blood,  then  a 
moiety  of  the  estate  descends  to  the  child  or  chil- 
dren of  the  deceased  brother  or  sifter;  and  if  there 
be  no  child  of  the  whole  blood,  then  to  the  brothers 
and  sisters  of  the  half-blood.  6.  If  there  be  no 
issue,  nor  parent,  nor  brother,  nor  sister  of  the 
whole  blood,  nor  their  children,  nor  any  brother 
nor  sister  of  the  half-blood,  then  one  half  goes  to  the 
widow  and  the  other  half  to  the  lineal  ancestors; 
but  if  there  be  none  of  these,  then  the  widow  takes 
two-thirds  and  the  residue  goes  to  the  next  of  kin. 
7.  If  there  be  no  widow,  her  share  in  each  of  the 
preceding  cases  goes  to  the  residue.     8.  On  the  de- 
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ceaso  of  the  wife,  the  husband  takes  the  same  share 
in  his  wife's  estate  that  she  would  have  taken  in 
his  had  sbe  survived  him,  and  the  remainder  goes 
in  the  same  manner  a>j  above  described  in  case  of 
the  intes<',acy  of  a  man.  9.  If  there  be  no  widow 
nor  issue,  but  a  surviving  parent  and  brothers  and 
sisters,  then  it  goes  in  equul  shares  to  the  father, 
or,  if  he  be  dead,  to  the  mother,  and  to  the  bro- 
thers and  sisters  and  their  issue  by  representation. 
10.  If  there  be  no  issue,  parent,  nur  brother  nor 
sister  of  the  whole  blood,  nor  their  children,  nor 
brother  nor  sister  of  the  half-blood,  nor  lineal  an- 
cestor, nor  next  of  kin,  the  whole  goes  to  the  sur- 
viving husband  or  wife.  5  So.  C.  tStat.  at  Large, 
162,  163,305;  6  tU  284,  285. 

In  TennesHeey  the  land  of  an  intestate  descends — 
1.  Without  reference  to  the  source  of  his  title — (1) 
to  all  the  sons  and  daughters  equally,  and  to  their 
descendants  by  right  of  representation ;  (2)  if  there 
be  none  of  these,  and  either  parent  be  living,  then 
to  such  parent.  2.  If  the  estate  was  acquired  by 
the  intestate,  and  he  died  without  issue— (1)  to  his 
brothers  and  sisters  of  the  whole  and  half  blood, 
born  before  or  after  his  death,  and  to  their  issue  by 
representation;  (2)  in  default  of  these,  to  the  father 
and  mother  as  tenants  in  common;  (3)  if  both  be 
dead,  then  in  equal  moieties  to  the  heirs  of  the 
father  and  mother  in  equal  degree,  or  representing 
those  in  equal  degree,  of  relationship  to  the  intes- 
tate ;  but  if  these  are  not  in  equal  degree,  then  to 
the  heirs  nearest  in  blood,  or  representing  those 
nearest  in  blood,  to  the  intestate,  in  preference  to 
others  more  remote.  3.  When  the  land  came  by 
gift,  devise,  or  descent  from  a  parent  or  the  an- 
cestor of  a  parent,  and  he  died  without  issue — (1) 
if  there  be  brothers  and  sisters  of  the  paternal  line 
of  the  half-blood,  and  such  also  of  the  maternal 
line,  then  it  descends  to  the  brothers  and  sisters 
on  the  part  of  the  parent  from  whom  the  estate 
came,  in  the  same  manner  as  to  brothers  and  sisters 
of  the  whole  blood,  until  the  line  of  suc;h  parent  is 
exhausted  of  the  half-blood,  to  the  exclusion  of  the 
other  line;  (2)  if  no  brothers  or  sisters,  then  to  the 
parent,  if  living,  from  whom  or  whose  ancestors  it 
came,  in  preference  to  the  other  parent;  (3)  if  both 
be  dead,  then  to  the  heirs  of  the  parent  from  whom 
or  whose  ancestor  it  came.  4.  The  same  rules  of 
descent  are  observed  in  lineal  descendants  and  col- 
laterals respectively,  when  the  lineal  descendants 
are  further  removed  from  their  ancestor  than 
grandchildren,  and  when  the  collaterals  ai'e  further 
removed  than  children  of  brothers  and  sisters.  5. 
If  there  be  no  heirs,  then  to  the  husband  or  wife 
in  fee-simple.  6.  A  child  of  color  cannot  inherit 
the  estate  of  Its  mother's  husband,  unless  the 
mother  or  husband  was  a  person  of  color.  Tenn. 
Code,  1858,  p.  476,  §g  2420-2425. 

In  Texas,  real  estate  of  inheritance  descends — 1, 
To  children  and  their  descendants.  2.  To  father 
and  mother  in  equal  portions;  but  if  one  be  dead, 
then  one  half  to  the  survivor  and  the  other  to  bro- 
thers and  sisters  and  their  descendants ;  but  if  there 
be  none  of  these,  then  the  whole  goes  to  the  sur- 
viving father  or  mother.  3.  If  there  be  neither 
father  nor  mother,  then  the  whole  to  the  brothers 
and  sisters  of  the  intestate  and  their  descendants. 
4.  If  there  be  no  kindred  aforesaid,  then  the  estate 
descends  in  two  moieties,  one  to  the  paternal  and 
the  other  to  the  maternal  kindred  in  the  following 
course— (1)  to  the  grandfather  and  grandmother 
equally;  (2)  if  only  one  of  these  be  livinff,  then 
one  half  to  each  survivor  and  the  other  to  the  de- 
scendants of  the  other;  (3)  if  there  be  no  such  de- 
scendants, then  the  whole  to  the  surviving  grand- 
parent; (4)  if  there  be  no  such,  then  to  the  de- 
scendants of  the  grandfather  or  grandmother,  pass- 
ing to  the  nearest  lineal  ancestors.  5.  There  is  no 
distincfion  between  ancestral  and  acquired  estates. 
6.  If  there  be  a  surviving  husband  or  wife,  and  a 


child  or  children  and  their  issue,  such  survivor 
takes  one-third  of  the  estate  for  life,  with  remainder 
to  children  or  their  descendants.  7.  If  no  issue  or 
descendants,  then  the  surviving  husband  or  wife 
takes  half  the  land,  without  remainder  over ;  and 
the  other  half  passes  according  to  the  preceding 
rules.  8.  Among  collaterals,  those  of  the  half- 
blood  inherit  only  half  as  much  as  those  of  the 
whole  blood;  but  if  all  be  of  the  half-blood,  they 
have  whole  portions.  9.  If  all  relations  are  in  the 
same  degree,  they  take  per  capita ;  otherwise,  per 
stirpes.  Oldham  _&  White,  Dig.  Tex.  Laws,  1859,  p.  99. 

In  Vermont,  when  any  person  dies  seised  of  any 
lands,  tenements,  or  hereditaments  within  the  state, 
or  any  right  thereto,  or  is  entitled  to  any  interest 
therein,  the  estate  descends — 1.  In  equal  shares  to 
his  children,  or  their  representatives.  2.  If  he  leave 
no  issue,  his  widow  is  entitled  to  the  whole  forever, 
if  the  estate  does  not  exceed  the  sum  of  one  thou- 
sand dollars.  If  it  exceeds  this  sum,  then  the 
widow  is  entitled  to  such  sum  and  one-half  of  the 
remainder  of  the  estate;  and  the  remainder  de- 
scends as  the  whole  would  if  no  widow  had  sur- 
vived; and  if  there  be  no  kindred,  the  widow  is 
entitled  to  the  whole.  3.  If  there  be  no  issue  nor 
widow,  the  father  takes  the  whole.  4.  If  there  be 
neither  of  these,  it  goes  to  the  brothers  and  sisters 
equally,  and  their  representatives;  and  if  his 
mother  be  living,  she  takes  the  same  share  as  a 
brother  or  sister.  5.  If  none  of  the  relatives  above 
named  survive,  then  it  descends  in  equal  shares  to 
the  next  of  kin,  in  equal  degree;  but  no  person  is 
entitled  by  right  of  representation.  6.  The  de- 
grees of  kindred  are  computed  according  to  the 
rules  of  the  civil  law,  and  the  half-blood  inherits 
equally  with  the  whole  blood.  7.  If  there  be  no 
kindred,  it  escheats  to  the  town  for  the  use  of  the 
schools.  Vt.  Comp.  Stat.  1850,  c.  55,  and  Genl. 
Stats.  1863,  c.  56,  gg  1-3. 

In  Virginia,  when  a  person  having  title  to  any 
real  estate  of  inheritance  dies  intestate  as  to  such 
estate,  it  descends — 1.  To  his  children  and  their 
descendants.  2.  If  there  be  none  such,  to  the 
father.  3.  If  no  father,  to  the  mother  and  brothers 
and  sisters  and  their  descendants.  4.  If  there  be 
none  of  those,  then  one-half  goes  to  the  paternal, 
the  other  to  the  maternal,  kindred,  as  follows: — 
(1)  to  the  grandfather;  (2)  to  the  grandmother, 
uncles  and  aunts  on  the  same  side,  and  their  de- 
scendants; (3)  to  the  great-grandfathers  or  great- 
grandfather; (4)  to  the  great-grandmothers,  or 
great-grandmother,  and  the  brothers  and  sisters  of 
the  grandfathers  and  grandmothers,  and  their  de- 
scendants ;  and  so  on,  passing  to  the  nearest  lineal 
male  ancestors,  and  for  want  of  these,  to  the  near- 
est lineal  female  ancestors  in  the  same  degree,  and 
their  descendants.  5.  If  there  be  no  paternal 
kindred,  the  whole  estate  goes  to  the  maternal 
kindred ;  and  vice  versd.  6.  If  there  be  neither 
paternal  nor  maternal  kindred,  the  whole  goes  to 
the  husband  or  wife  of  the  intestate;  and  if  the 
husband  or  wife  be  dead,  their  kindred  take  the 
estate,  in  the  same  manner  as  though  they  had  sur- 
vived the  intestate,  and  died.  7.  Collaterals  of  the 
half-blood  inherit  only  half  as  much  afl  those  of  the 
whole  blood.  But  if  all  the  collaterals  be  of  the 
half-blood,  the  ascending  kindred  (if  any)  have 
double  portions.  8.  When  the  estate  goes  to  chil- 
dren, or  to  the  mother,  brothers  and  sisters,  or  to 
the  grandmothers,  uncles  and  aunts,  or  to  any  of 
his  female  lineal  ancestors,  with  the  children  of  hit 
deceased  lineal  ancestors,  male  and  female,  in  the 
same  degree,  they  take  2)er  capita  ;  but  if  the  de- 
grees are  unequal,  they  take  per  stirpes.  Va.  Code, 
1849,  c.  123,  p.  522. 

In  Wisconsin,  when  any  person  dies  seised  of  any 
lands,  tenements,  or  hereditaments,  or  of  any  right 
thereto,  or  entitled  to  any  interest  therein,  in  fve- 
simple  or  for  the  life  of  another,  not  having  law- 
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fully  devised  the  same,  they  descend — 1.  In  equal 
(hares  to  children,  and  the  issue  of  any  deceased 
child  by  right  of  representation ;  and  if  there  be 
no  child,  then  to  his  other  lineal  descendants, 
equally,  if  they  are  all  in  the  same  degree  of  kin- 
dred to  the  intestate ;  otherwise,  according  to  the 
right  of  representation,  2.  If  there  be  no  issue, 
then  to  the  widow  for  her  life,  and  after  her  de- 
cease to  his  father  j  and  if  there  be  no  issue  or 
widow,  then  to  his  father.  3.  If  there  be  no  issue 
nur  father,  then  to  the  widow  for  life,  and  after  her 
decease  in  equal  shares  to  his  brothers  and  sisters, 
and  the  children  of  such  by  right  of  representa- 
tion :  provided  that  if  he  leave  a  mother  she  takes 
an  equal  share  with  his  brothers  and  sisters.  4. 
If  there  be  no  issue,  nor  widow,  nor  father,  then 
in  equal  shares  to  brothers  and  sisters,  and  to  the 
ohildren  of  such  by  right  of  representation :  pro- 
Tided  if  he  leave  a  mother  also,  she  takes  an  equal 
share  with  his  brothers  and  sisters.  5.  If  there  bo 
no  issue,  nor  widow,  nor  father,  and  no  brother 
nor  sister,  then  to  his  mother,  to  the  exclusion  of 
the  issue,  if  any,  of  deceased  brothers  and  sisters. 

6.  If  there  be  none  of  these,  then  to  the  next  of 
kin  in  equal  degree,  but  those  claiming  through  the 
nearest  ancestor  to  be  preferred  to  those  claiming 
through  an  ancestor  more  remote:  provided,  how- 
ever, that  if  any  person  die,leaving  several  children, 
or  leaving  one  child  and  the  issue  of  one  or  more 
other  children,  and  any  such  surviving  child  shall 
die  under  age  and  not  having  been  married,  all 
the  estate  that  came  to  the  deceased  child  by  in- 
heiltance  from  such  deceased  parent  descends  in 
equal  shares  to  the  other  children  of  the  same  pa- 
rent, and  to  their  issue  by  right  of  representation. 

7.  If,  at  the  death  of  such  child  under  age,  all  the 
other  children  of  such  deceased  parent  are  also 
dead,  and  any  of  them  have  left  issue,  the  estate 
that  came  to  such  child  by  inheritance  from  such 
parent  descends  to  all  the  issue  of  other  children 
Of  the  same  parent  equally,  if  they  are  in  the  same 
degree  of  kindred  to  said  child,  otherwise  accord- 
ing to  the  right  of  representation.  8.  If  the  intes- 
tate leave  a  widow,  and  no  kindred,  his  estate  de- 
scends to  such  widow.  9.  If  there  be  no  widow 
nor  kindred,  the  estate  escheats  to  the  people  of 
the  state  for  the  use  of  the  primary  school  fund. 
10.  The  degrees  of  kindred  are  computed  according 
to  the  rules  of  the  civil  lawj  and  kindred  of  the 
half-blood  inherit  equally  with  those  of  the  whole 
blood,  in  the  same  degree,  unless  the  inheritance 
he  ancestral,  in  Which  ease  those  who  are  not  of 
the  blood  of  such  ancestor  are  excluded.  Wise. 
Rev.  Stat.  1858,  o.  82,  p.  554. 

DESCRIPTIO  PBRSON.a!.  Descrip- 
tion of  the  person.  In  wills,  it  frequently 
happens  that  the  word  heir  is  used  as  a  de- 
tcriptio  personcE :  it  is  then  a  sufficient  desig- 
nation of  the  person.  In  criminal  cases,  a 
m  3re  descriptio  personce  or  addition,  if  false, 
can  be  taken  advantage  of  only  by  plea  in 
abatement.     1  Meto.  Mass.  151. 

DESCRIPTION.  An  account  of  the  ac- 
cidents and  qualities  of  a  thing.  Avliffe. 
tand.60.  6         J-        , 

A  written  account  of  the  state  and  condi- 
tion of  personal  property,  titles,  papers,  and 
the  like.  It  is  a  kind  of  inventory,  but  is 
more  particular  in  ascertaining  the  exact 
condition  of  the  property,  and  is  without  any 
appraisement  of  it. 

In  Pleading.  One  of  the  rules  which  re- 
gulate the  law  of  variance  is  that  allegations 
of  matter  of  esxeniial  description  should  be 
rrored  as  laid.     It  is  impossible  to  explain 


with  precision  the  meaning  of  these  words ; 
and  the  only  practical  mode  of  understand- 
ing the  extent  of  th«  rule  is  to  examine  some 
of  the  leading  decisions  on  the  subject,  and 
then  to  apply  the  reasoning  or  lul.ng  con- 
tained therein  to  other  analogous  cases.  With 
respect  to  criminal  law,  it  is  clearly  eslar 
blished  that  the  name  or  nature  of  the  pro- 
perty stolen  or  damaged  is  matter  of  essen- 
tial descriptionr  Thus,  for  example,  if  the 
charge  is  one  of  firing  a  stack  of  hay,  and  it 
turns  out  to  have  been  a  stack  of  wheat,  or 
if  a  man  is  accused  of  stealing  a  drake,  and 
it  is  proved  to  have  been  a  goose,  or  even  a 
duck,  the  variance  is  fatal.  1  Taylor,  Ev. 
§233. 

DESERTION.  In  Criminal  Law.  An 
offence  which  consists  in  the  abandonment 
of  the  public  service,  in  the  army  or  navy, 
without  leave. 

The  act  of  March  16,  1802,  s.  19,  enacts  that  if 
any  non-commissioned  ofiBcer,  musician,  or  private, 
shall  desert  the  service  of  the  United  States,  he 
shall,  in  addition  to  the  penalties  mentioned  in  the 
rules  and  articles  of  war,  be  liable  to  serve  for  End 
during  such  period  as  shall,  with  the  time  he  may 
have  served  previous  to  his  deeertic  n,  amount  to 
the  full  term  of  his  enlislment;  and  such  soldier 
shall  and  may  be  tried  by  a  court-martial  and 
punished,  althongh  the  term  of  his  cnlisimtnt  may 
have  elapsed  previous  to  his  being  apprehended  or 
tried. 

By  the  articles  of  war  it  is  enacted  that  "nny 
non-commissioned  officer  or  soldier  who  shall,  with- 
out leave  from  his  commanding  officer,  absent  him- 
self from  his  troop,  company,  or  detachment,  shall, 
upon  being  convicted  thereof,  be  punished,  acc(jrd- 
ing  to  the  nature  of  his  offence,  at  the  discretion 
of  a  court-martial."     Art.  21. 

By  the  articles  for  the  government  of  the  ravy, 
art.  16,  it  is  enacted  that  "if  any  person  in  (he 
navy  shall  desert  to  an  enemy,  or  rebel,  he  shall 
suffer  death ;"  and  by  art.  17,  "  if  any  perscn  in  the 
navy  shall  desert,  or  shall  entice  others  to  desert, 
he  shall  suffer  death,  or  such  other  punishment  as 
a  court-martial  shall  adjudge." 

In  Torts.  The  act  by  which  a  man  aban- 
dons his  wife  and  children,  or  either  of  them. 

On  proof  of  desertion,  the  courts  possess 
the  power  to  grant  the  wife,  or  such  children 
as  have  been  deserted,  alimony.  And  a  con- 
tinued desertion  by  either  husband  or  wife, 
after  a  certain  lapse  of  time,  entitles  the 
party  deserted  to  a  divorce,  in  most  states. 

DESERTION   OP  A  SEAMAN.   The 

abandonment,  by  a  eailor.  ti  a  ship  or  vessel, 
in  which  he  had  engaged  to  perform  a  voy- 
age, before  the  expiration  of  his  time,  and 
without  leave. 

2.  Desertion  without  just  canse  renders 
the  sailor  liable  on  his  shipping  articles  for 
damages,  and  will,  besides,  work  a  forfeiture 
of  his  wages  previously  earned.  3  Kent, 
Comm.  155.  It  has  been  decided  in  England 
that  leaving  the  ship  before  the  completion 
of  the  voyage  is  not  desertion,  in  the  case, — 
_firsi,  of  the  seaman's  entering  the  public  ser- 
vice, either  voluntarily  or  by  impressment; 
and,  second,  when  he  is  compelled  to  leave  it 
by  the  inhuman  treatment  of  the  captain.  2 
Esp.  269 ;  1  Bell,  Comm.  614,  5th  ed. ;   2  C. 
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Rob.  Adm.  232.  And  see  1  Sumn.  C.  C.  373 ; 
2  Pet.  Adm.  393  ;  3  Stor.  C.  C.  138. 

3.  To  justify  the  forfeiture  of  a  seaman's 
wages  for  absence  for  more  than  forty-eight 
hours,  under  the  provisions  of  the  act  of  con- 
gress of  July  20,  1790,  an  entry  in  the  log- 
book of  the  fact  of  his  absence,  made  by  the 
officer  in  charge  of  it  on  the  day  on  which  he 
absented  himself,  and  giving  the  name  of 
the  absent  seaman  as  absent  without  permis- 
sion, is  indispensable.  1  Wash.  C.  C.  48 ;  Gilp. 
Pist.  Ct.  212,  296. 

Receiving  a  marine  again  on  board,  and  his 
return  to  duty  with  the  assent  of  the  master, 
is  a  waiver  or  pardon  of  the  forfeiture  of  wages 
previously  incurred.     1  Pet.  Adm.  160. 

DESIGNATIO  PERSON.aEI.  The  de- 
scription contained  in  a  contract  of  the  per- 
sons who  are  parties  thereto. 

In  all  contracts  under  seal  there  must  be 
some  designatio  personm.  In  general,  the 
names  of  the  parties  appear  in  the  body  of 
the  deed,  "between  AB,  of,  &c.,  of  the  one 
part,  and  C  D,  of,  &c.,  of  the  other  part," 
being  the  common  formula.  But  there  is  a 
sufficient  designation  and  description  of  the 
party  to  be  charged  if  his  name  is  written  at 
the  foot  of  the  instrument.  1  Ld.  Raym.  2 ; 
ISalk.  214;  2Bos.  &P.  339. 

When  a  person  is  described  in  the  body  of 
the  instrument  by  the  name  of  James,  and  he 
signs  the  name  of  John,  on  being  sued  by 
the  latter  name  he  cannot  deny  it.  3  Taunt. 
505  ;  Croke  Bliz.  897,  n.  (a).  See  11  Ad.  &  B. 
594 ;  3  Perr.  &  D."  271. 

DESIGNATION.  The  expression  used 
by  a  testator  to  denote  a  person  or  thing,  in- 
stead of  the  name  itself. 

A  bequest  of  the  farm  which  the  testator 
bought  of  a  person  named,  or  of  a  picture 
which  he  owns,  {Tainted  by  a  certain  artist, 
would  be  a  designation  of  the  thing.  A  legacy 
"  to  the  eldest  son"  of  A  would  be  a  designa- 
tion of  the  person.     See  1  Roper,  Leg.  c.  2. 

DBSLINDE.     In  Spanish  Law.     The 

act  of  determining  and  indicating  the  bound- 
aries of  an  estate,  county,  or  province. 

DESMEMORIADOS.  In  Spanish 
La-w.  Persons  without  memory.  White, 
New  Recop.  lib.  1,  tit.  2,  c.  1,  |  4. 

DESFACHEI7RS.  The  name  given,  in 
some  countries^  to  persons  appointed  to  settle 
cases  of  average.     Ord.  Hamb.  t.  21,  art.  10. 

DESPATCHES.  Official  communica- 
tions of  official  persons  on  the  affairs  of 
government. 

In  general,  the  bearer  of  despatches  is  en- 
titled to  all  the  facilities  that  can  be  given 
him,  in  his  own  country,  or  in  a  neutral  state ; 
but  a  neutral  cannot,  in  general,  be  the  bearer 
of  despatches  of  one  of  the  belligerent  parties. 
6  C.  Rob.  Adm.  465.  See  2  Dods.  Adm.  54 ; 
1  Edw.  274. 

DESPERATE.  Of  which  there  is  no 
hope. 

This  term  is  used  frequently  in  making  an 
inventory  of  a  decedent's  effects,  when  a  debt 


is  considered  so  bad  that  there  is  no  hope  of 
recovering  it.  It  is  then  called  a  desperate 
debt,  and,  if  it  be  so  returned,  it  will  be  prima 
fade  considered  as  desperate.  See  Toller, 
Ex.  248 ;  2  Williams,  Ex.  644 ;  1  Chitty,  Praet. 
580. 

DESPITUS.  A  contemptible  person, 
Fleta,  1.  4,  c.  5,  i  4. 

DESPOT.  This  word,  in  its  original  and 
most  simple  acceptation,  signifies  master  and 
supreme  lord;  it  is  synonymous  with  mon  arch ; 
but  taken  in  bad  part,  as  it  is  usually  em- 
ployed, it  signifies  a  tyrant.  In  some  states, 
despot  is  the  title  given  to  the  sovereign,  as 
king  is  given  in  others.     Bncyc.  Lond. 

DESPOTISM.  That  abuse  of  govern- 
ment where  the  sovereign  power  is  not  di- 
vided, but  united  in  the  hands  of  a  single 
man,  whatever  may  be  his  official  title.  It 
is  not,  properly,  a  form  of  government.  Toul- 
lier.  Dr.  CTiv.  Fr.  tit.  pr61.  n.  32 ;  Rutherforth, 
Inst.  b.  1,  c.  20,  i  1. 

DESRBNABLE.  Unreasonable.  Brit 
ton,  c.  121. 

DESTINATION.  The  intended  appli 
cation  of  a  thing. 

For  example,  when  a  testator  gives  to  a 
hospital  a  sum  of  money  to  be  applied  in 
erecting  buildings,  he  is  said  to  give  a  desti- 
nation to  the  legacy.  Mill-stones  taken  out 
of  a  mill  to  be  picked,  and  to  be  returned, 
have  a  destination,  and  are  considered  real 
estate,  although  detached  from  the  freehold. 
Heirlooms,  although  personal  chattels,  are, 
by  their  destination,  considered  real  estate; 
and  money  agreed  or  directed  to  be  laid  out 
in  land  is  treated  as  real  property.  Newland, 
Contr.  c.  3  ;  3  Wheat.  577  ;  2  Bell,  Comm.  2 ; 
Erskine,  Inst.  2.  2.  14 ;  Bonblanque,  Eq.  b.  1, 
c.  6,  §  9.     See  Basement  ;  Fixtures. 

In  Common  Law.  The  port  at  which  a 
ship  is  to  end  her  voyage  is  called  her  port  of 
destination.     Pardessus,  n.  600. 

DESUETUDE.     Disuse. 

DETAINER.  Detention.  The  act  of 
keeping  a  person  against  his  will,  or  of  with- 
holding the  possession  of  goods  or  other  per« 
sonal  or  real  property  from  the  owner. 

Detainer  and  detention  are  pretty  mucli  synony- 
mous. If  there  be  any  distinction,  it  is  perhaps 
that  detention  applies  rather  to  the  act  considered 
as  a  fact,  detainer  to  the  act  considered  as  some- 
thing done  by  some  person.  Detainer  is  more  fre- 
quently used  with  reference  to  real  estate  than  in 
application  to  personal  property. 

3.  All  illegaldetainers  of  the  person  amount 
to  false  imprisonment,  and  may  be  remedied 
by  habeas  corpus. 

A  detainer  or  detention  of  goods  is  either 
lawful  or  unlawful ;  when  lawful,  the  party 
having  possession  of  them  cannot  be  deprived 
of  it.  The  detention  may  be  unlawful  al- 
though the  original  taking  was  lawful:  as 
when  goods  were  distrained  for  rent,  and  the 
rent  was  afterwards  paid  ;  or  when  they  were 
pledged,  and  the  money  borrowed,  and  inte- 
rest was  afterwards  paid.  In  these  and  the 
like  cases  the  owner  should  make  a  demand. 
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iind,  if  the  possessor  refuses  to  restore  them, 
trover,  detinue,  or  replevin  -will  lie,  at  the 
optiv/n  of  the  plaintiff. 

&.  There  may  also  be  a  detainer  of  land ; 
and  this  is  either  lavrful  and  peaceable,  or 
unlawful  and  forcible.  The  detainer  is  law- 
ful where  the  entry  has  been  lawful  and  the 
estate  is  held  by  virtue  of  some  right.  It  is 
unlawful  and  forcible  where  the  entry  has 
been  unlawful  and  with  force,  and  it  is  re- 
tained by  force  against  right ;  or  even  where 
the  entry  has  been  peaceable  and  lawful,  if 
the  detainer  be  by  force  and  against  right : 
as,  if  a  tenant  at  will  should  detain  with 
force  after  the  will  has  determined,  he  will 
be  guilty  of  a  forcible  detainer.  Hawkins, 
PI.  Or.  c.  64,  s.  22 ;  2  Chitty,  Pract.  238 ;  Co- 
myns,  Dig.  Detainer,  B  2;  8  Cow.  N.  Y.  216; 
1  Hall,  N.  Y.  240 ;  4  Johns.  N.  Y.  198 ;  4  Bibb, 
Ky.  501.  A  forcible  detainer  is  a  distinct 
offence  from  a  forcible  entry.  8  Cow.  N.  Y. 
216.     See  Forcible  Entry  and  Detainer. 

In  Practice.  A  writ  or  instrument,  issued 
or  made  by  a  competent  officer,  authorizing 
the  keeper  of  a  prison  to  keep  in  his  custody 
a  person  therein  named.  A  detainer  may  be 
lodged  against  one  within  the  walls  of  a  pri- 
son, on  Tvhat  account  soever  he  is  there.  Co- 
myns.  Dig.  Process,  E  (3  B). 

DETENTION.  The  act  of  retaining  and 
preventing  the  removal  of  a  person  or  pvu- 
perty- 

3.  The  detention  may  be  occasioned  by  ac- 
cidents, as  the  detention  of  a  ship  by  calms, 
or  by  ice  ;  or  it  may  be  hostile,  as  the  deten- 
tion of  persons  or  ships  in  a  foreign  country 
by  order  of  the  government.  In  general,  the 
detention  of  a  ship  does  not  change  the  nature 
of  the  contract ;  and  therefore  sailors  will  be 
entitled  to  their  wages  during  the  time  of  the 
detention.  1  Bell,  Comm.  5th  ed.  517,  519  ; 
Mackeldy,  Civ.  Law,  §  210. 

3.  A  detention  is  legal  when  the  party  has 
a  right  to  the  property,  and  has  come  lawfully 
into  possession.  It  is  illegal  when  the  taking 
was  unlawful,  as  in  the  case  of  forcible  entry 
and  detainer,  although  the  party  may  have  a 
right  of  possession ;  but  in  some  cases  the 
detention  may  be  lawful  although  the  taking 
may  have  been  unlawful.  3  Penu.  St.  20. 
When  the  taking  was  legal,  the  detention 
may  be  illegal :  as,  if  one  borrow  a  horse,  to 
ride  from  A  to  B,  and  afterwards  detain  him 
from  the  owner,  after  demand,  such  detention 
is  unlawful,  and  the  owner  may  either  retake 
his  property,  or  have  an  action  of  replevin 
or  detinue.  1  Chitty,  Pract.  135.  In  some 
cases  the  detention  becomes  criminal  al- 
though the  taking  was  lawful,  as  in  embez- 
zlement. 

DETERMINABLE.  Liable  to  come  to 
an  end  by  the  happening  of  a  contingency : 
as,  a  determinable  iee.  See  2  Bouvier,  Inst, 
n.  1695. 

DETERMINABLE  PEE  (also  called  a 
qualified  or  base  fee).  One  which  has  a  quali- 
fication subjoined  to  it,  and  which  must  be 
determined  whenever  the  qualification   an- 


nexed to  it  is  at  an  end.  A  limitation  to  a 
man  and  his  heirs  on  the  part  of  his  father 
affords  an  example  of  this  species  of  estate. 
Littleton,  g  254 ;  Coke,  Litt.  27  a,  220  ;  1  Pres- 
ton, Est.  449;  2  Blackstone,  Comm.  109; 
Cruise,  Dig.  tit.  1,  g  82 ;  2  Bouvier,  Inst.  n. 
1695. 

DETERMINATE.  That  which  is  ascer- 
tained: what  is  particularly  designated :  as, 
if  I  sell  you  my  horse  Napoleon,  the  article 
sold  is  here  determined.  This  is  very  dif- 
ferent from  a  contract  by  which  I  would 
have  sold  you  a  horse,  without  a  particular 
designation  of  any  horse.  1  Bouvier,  Inst, 
nn.  947,  950. 

DETERMINATION.  The  decision  of 
a  court  of  justice. 

The  end,  the  concltfsion,  of  a  right  or  au- 
thority :  as,  the  determination  of  a  lease. 
Comyns,  Dig.  Estates  by  Grant  (G  10,  11,  12). 

The  determination  of  an  authority  is  the 
end  of  the  authority  given ;  the  end  of  the 
return-day  of  a  writ  determines  the  authority 
of  the  sheriff;  the  death  of  the  principal 
determines  the  authority  of  a  mere  attorney. 

DETERMINE.  To  come  to  an  end. 
To  bring  to  an  end.  2  Blackstone,  Comm. 
121 ;  1  Washburn,  Real  Prop.  380. 

DETINET  (Lat.  detinere,  to  detain;  de- 
iinet,  he  detains).  In  Pleading.  An  action 
of  debt  is  said  to  be  in  the  detinet  when  it 
it  alleged  merely  that  the  defendant  with- 
holds or  unjustly  detains  from  the  plaintiff 
the  thing  or  amount  demanded. 

The  action  is  so  brought  by  an  executor,  1 
Wms.  Saund.  1 ;  and  so  between  the  con- 
tracting parties  when  for  the  recovery  of  such 
things  as  a  ship,  horse,  etc.  3  Sharswood, 
Blaokst.  Comm.  156. 

An  action  of  replevin  is  said  to  be  in  the 
detinet  when  the  defendant  retains  possession 
of  the  property  until  after  judgment  in  the 
action.  Buller,  Nisi  P.  52;  Chitty,  Plead. 
145.  _ 

It  is  said  that  anciently  there  was  a  form 
of  writ  adapted  to  bringing  the  action  in 
this  form ;  but  it  is  not  to  be  found  in  any  of 
the  books.     1  Chitty,  Plead.  145. 

In  some  of  the  states  of  the  United  States, 
however,  the  defendant  is  allowed  to  retain 
possession  upon  giving  a  bond  similar  to  that 
required  of  the  plaintiff  in  the  common-law 
form:  the  action  is  then  in  the  detinet.  3 
Sharswood,  Blackst.  Comm.  146,  n.;  5  Watts 
&  S.  Penn.  556;  8  Ark.  510;  2  Sandf.  N.  Y. 
68;  13  III.  315;  1  Dutch.  N.  J.  390. 

The  jury  are  to  find  the  value  of  the  chat- 
tels in  such  case,  as  well  as  the  damage  sus- 
tained.    See  Debet  et  Detinet  ;  Detinhit. 

DETINUE  (Lat.  detinere, — de,  and  ienere, 
— to  hold  from  ;  to  withhold). 

In  Practice.  A  form  of  action  which  lies 
for  the  recovery,  in  specie,  of  personal  chat- 
tels from  one  who  acquired  possession  of 
them  lawfully  but  retains  it  without  right, 
together  with  damages  for  the  detention.  3 
Blackstone,  Comm.  151. 
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It  is  generally  laid  down  as  necessary  to  the 
maintenance  of  this  action  that  the  original  taking 
should  have  been  lawful,  thus  distinguishing  it 
from  replevin,  which  lies  in  case  the  original  taking 
is  unlawful.  Brooke,  Abr.  Detinue,  21,  36,  63.  It 
is  said,  however,  by  Chitty,  that  it  lies  in  cases  of 
tortious  taking,  except  as  a  distress,  and  that  it  is 
thus  distinguished  from  replevin,  which  lay  ori- 
ginally only  where  a  distress  was  made,  as  was 
claimed,  wrongfully.    1  Chitty,  Plead.  112, 113.    See 

3  Sharswood,  Blackst.  Comm.  lo2,  and  notes.  In 
'England  this  action  has  yielded  to  the  more  prac- 
tical and  less  technical  action  trover,  but  is  much 
used  in  the  slaveholding  states  of  the  United  States 
for  the  recovery  of  slaves.  4  Munf.  Va.  72  j  4 
Ala.  221;  3  Bibb,  Ky.  510;  16  Ov.  Tenn.  187;  10 
Ired.  No.  C.  124. 

2,  The  action  lies  only  to  recover  such 
goods  as  are  capable  of  being  identified  and 
distinguished  from  all  others.  Comyns,  Dig. 
Detinue,  B,  C;  Coke,  Litt.  286  b;  1  J.  J. 
Marsh.  Ky.  500;  5  id.  1.;  15  B.  Monr.  Ky. 
479;  2  Greene,  Iowa,  266;  5  Sueed,  Tenn. 
562,  in  cases  where  the  defendant  had  ori- 
ginally lawful  possession,  which  he  retains 
without  right,  12  Ala.  279 ;  2  Mo.  45  ;  4  B. 
Monr.  Ky.  355 ;  15  id.  479 ;  11  Ala.  n.  s.  322 ; 
as  where  goods  were  delivered  for  application 
to  a  specific  purpose,  4  Bos.  &  P.  140;  but  a 
tort  in  taking  may  be  waived,  it  is  said,  and 
detinue  brought,  2  A.  K.  Marsh.  Ky.  268 ; 
14  Mo.  491;  15  Ark.  235  ;  that  it  lies  whe- 
ther the  taking  was  tortious  or  not.  18  Ala. 
151;  9  Ala.  N.  s.  780;  1  Mo.  749.  The  pro- 
perty must  be  in  existence  at  the  time,  2 
Dan.  Ky.  332;  10  Ala.  123;  1  Ala.  n.  s. 
203;  1  Ired.  No.  C.  523;  see  10  Ala.  123; 
23  Ala.  N.  s.  377;  13' Mo.  612;  12  Ark.  368; 
but  need  not  be  in  the  possession  of  the  de- 
fendant. 1  Dan.  Ky.  110 ;  3  id.  36 ;  5  Yerg. 
Tenn.  301;  1  Brev.  So.  0.  301 ;  3  Miss.  304; 
19  Ala.  N.  s.  491 ;  1  Hempst.  C.  0.  Ill ;  23 
Mo.  389 ;  18  B.  Monr.  Ky.  86.  See  4  Dev.  & 
B.  No.  C.  458 ;  10  Ired.  No.  0.  124. 

3.  The  plaintiff  must  have  had  actual  pos- 
session, or  a  right  to  immediate  possession,  2 
Mo.  45;  1  Wash.  Va.  308;  3  Munf.  Va.  122; 

4  id.  72;  4  Bibb,  Ky.  518;  7  Ala.  n.  s.  189; 
6  Ired.  No.  C.  88;  2  Jones,  No.  C.  168;  2 
Md.  Ch.  Dec.  178 ;  but  a  special  property,  as 
that  of  a  bailee,  with  actual  possession  at  the 
time  of  delivery  to  the  defendant,  is  sufficient. 

2  Wms.  Saund.  47  6,  c,  d;  9  Leigh,  Va.  158; 
Can^.  &  N.  No.  C.  416;  1  Miss.  315;  5  id. 
742 ;  4  B.  Monr.  Ky.  365  ;  2  Mo.  45 ;  22  Ala. 
534.  A  demand  is  not  requisite,  except  to 
entitle  the  plaintiff  to  damages  for  detention 
between  the  time  of  the  demand  and  that  of 
the  commencement  of  the  action.  1  Bibb, 
Ky.  186;   4  id.  340;   1   Mo.  9;   14  id.  491; 

3  Litt.  Ky.  46  ;  3  Munf.  Va.  122 ;  8  Ala.  279 ; 

12  Ala.  N.  s.  135;  1  Hempst.  C.  C.  179. 

The  declaration  may  state  a  bailment  or 
trover ;  though  a  simple  allegation  that  the 
goods  came  to  the  defendant's  hands  is  suffi- 
cient. Brooke,  Abr.  Detinue,  10.  The  bail- 
ment or  trover  alleged  is  not  traversable. 
Brooke,  Abr.  Detinue,  1,  2,  50.  It  must  de- 
scribe the  property  with  accuracy.   2  111.  206 ; 

13  Ired.  No.  C.  172;  2  Greene,  Iowa,  266. 
The  plea  of  norirdetinet  is  the  general  issue, 


and  special  matter  may  be  given  in  evidence 
under  it,  Coke,  Litt.  283 ;  16  Eng.  L.  &  Eq. 
514;  2  Munf,  Va.  329;  iid.SOl;  6  Humphr. 
Tenn.  108;  31  Ala.  n.  s.  136;  including  title 
in  a  third  person,  3  Dan.  Ky.  422 ;  17  Ala. 
303 ;  12  Ala.  N.  s.  823,  eviction,  or  accidental 
loss  by  a  bailee.     3  Dan.  Ky.  36. 

4.  The  defendant  in  this  action  frequently 
prayed  garnishment  of  a  third  person,  whom 
he  alleged  owned  or  had  an  interest  in  the 
thing  demanded;  but  this  he  could  not  do 
without  confessing  the  possession  of  the  thing 
demanded,  and  making  privity  of  bailment. 
Brooke,  Abr.  Garnishment,  1,  Interpleader, 
3.  If  the  prayer  of  garnishment  was  al- 
lowed, a  sci.  Ja.  issued  against  the  person 
named  as  garnishee.  If  he  made  default,  the 
plaintiff  recovered  against  the  defendant  the 
chattel  demanded,  but  no  damages.  If  the 
garnishee  appeared,  and  the  plaintiff  made 
default,  the  garnishee  recovered.  If  both 
appeared,  and  the  plaintiff  recovered,  he  bad 
judgment  against  the  defendant  for  the 
chattel  demanded,  and  a  distringas  in  exe- 
cution ;  and  against  the  garnishee  a  judg- 
ment for  damages,  and  a  Ji.  fa.  in  execution. 

5.  The  judgment  is  in  the  alternative  that 
the  plaintiff  recover  the  goods,  or  the  value 
thereof  if  he  cannot  have  the  property  itself,  9 
Ala.  123;  7  Ala.  n.  s.  189;  5  Munf.  Va.  166;  1 
Bibb,  Ky.  484;  7  B.  Monr.  Ky.  421;  4  Yerg. 
Tenn.  470 ;  8  Humphr.  Tenn.  406 ;  5  Mo.  489 ; 

4  Ired.  Eq.  No.  C.  118;  7  Gratt.  Va.  343 ;  4 
Tex.  184;  12  id.  54;  with  damages  for  the 
detention,  4  Ala.  221 ;  1  Ired.  No.  C.  523 ; 
13  Mo.  612;  8  Gratt.  Va.  578;  10  Ala.  N.  s. 
271,  and  full  costs. 

The  verdict  and  judgment  must  be  such 
that  a  special  remedy  may  be  had  for  a  re- 
covery of  the  goods  detained,  or  a  satisfaction 
in  value  for  each  parcel  in  case  they  or  either 
of  them  cannot  be  returned.  7  Ala.  n.  s.  189, 
807 ;  4  Yerg.  Tenn.  570 ;  2  Humphr.  Tenn.  59  ; 

5  Miss.  489;  3  T.  B.  Monr.  Ky.  59;  6  id.  52; 
4  Dan.  Ky.  58 ;  3  B.  Monr.  Ky.  313. 

DETINTIIT  (Lat.  he  detained). 

In  Pleading.  An  action  of  replevin  is 
said  to  be  in  the  detinuit  when  the  plaintiff 
acquires  possession  of  the  property  claimed 
by  means  of  the  writ.  The  right  to  retain 
is,  of  course,  subject  in  such  case  to  the  judg- 
ment of  the  court  upon  his  title  to  the  pro- 
perty claimed.     Buller,  Nisi  P.  521. 

The  declaration  in  such  ease  need  not  state 
the  value  of  the  goods.  6  Blackf.  Ind.  469  ; 
7  Ala.  N.  s.  189. 

The  judgment  -in  such  case  is  for  the 
damage  sustained  by  the  unjust  taking  or 
detention,  or  both,  if  both  were  illegal,  and 
for  costs.     4  Bouvier,  Inst.  n.  3562. 

DEVASTATION.  Wasteful  use  of  the 
property  of  a  deceased  person  :  as,  for  extrava- 
gant funeral  or  other  unnecessary  expenses. 
2  Blackstone,  Comm.  508. 

DEVASTAVIT.  A  mismanagement  and 
waste  by  an  executor,  administrator,  or  other 
trustee,  of  the  estate  and  effects  trusted  to 
him  as  such,  by  which  a  loss  occurs. 
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3.  Devastavit  hy  direct  abuse  takes  place 
■when  the  executor,  administrator,  or  trustee 
sells,  embezzles,  or  conyerta  to  his  own  use 
the  goods  intrusted  to  him,  Comyns,  Dig. 
Administration  (1 1) ;  releases  a  claim  due  to 
the  estate,  3  Bacon,  Abr.  700;  Hob.  266; 
Croke  Eliz.  43  ;  7  Johns.  N.  Y.  404 ;  9  Mass. 
352 ;  or  surrenders  a  lease  below  its  value. 
2  Johns.  Cas.  N.  Y.  376;  3  P.  Will.  330. 
These  instances  sufficiently  show  that  any 
■wilful  waste  of  the  property  will  be  consi- 
dered a  direct  devastavit. 

3.  Devastavit  by  mal-administration  most 
frequently  occurs  by  the  payment  of  claims 
which  were  not  due  nor  owing,  or  by  paying 
others  out  of  the  order  in  which  they  ought 
to  be  paid,  or  by  the  payment  of  legacies 
before  all  the  debts  are  satisfied.  4  Serg.  & 
R.  Penn.  394 ;  5  Rawle,  Penn.  265. 

'I,  Devastavit  by  neglect.  Negligence  on 
the  part  of  an  executor,  administrator,  or 
trustee  may  equally  tend  to  the  waste  of  the 
estate  as  the  direct  destruction  or  mal-admi- 
nistration  of  the  assets,  and  render  him  guilty 
of  a  devastavit.  The  neglect  to  sell  the  goods 
at  a  fair  price  within  a  reasonable  time,  or, 
if  they  are  perishable  goods,  before  they  are 
wasted,  will  be  a  devastavit ;  and  a  neglect  to 
collect  a  doubtful  debt  which  by  proper  exer- 
tion might  have  been  collected  will  be  so  con- 
sidered.    Bacon,  Abr.  Executors,  L. 

5.  The  law  requires  from  trustees  good 
faith  and  due  diligence,  the  want  of  which  is 
punished  by  making  them  responsible  for  the 
losses  which  may  be  sustained  by  the  property 
intrusted  to  them :  when,  therefore,  a  party 
has  been  guilty  of  a  devastavit,  he  is  required 
to  make  up  the  loss  out  of  his  own  estate. 
See  Comyns,  Dig.  Administration,  I ;  11  Viner, 
Abr.  306 ;  1  Belt,  Suppl.  to  Yes.  209 ;  1  Vern. 
Ch.  328;  7  East,  257;  1  Binn.  Penn.  194;  1 
Serg.  &  R.  Penn.  241 ;  1  Johns.  N.  Y.  396; 
1  Caines,  Cas.  N.  Y.  96;  Bacon,  Abr.  Exe- 
cutors, L  ;  11  Toullier,  58,  59,  n.  48. 

DEVENERUNT  (Lat.  devenire,  to  come 
to).  A  writ  directed  to  the  king's  escheators 
when  any  of  the  king's  tenants  in  capite  dies, 
and  when  his  son  and  heir  dies  within  age 
and  in  the  king's  custody,  commanding 
the  escheat,  or  that  by  the  oaths  of  twelve 
good  and  lawful  men  they  shall  inquire  what 
lands  or  tenements  by  the  death  of  the  tenant 
have  come  to  the  king.  Dy.  360 ;  Termes  de 
la  Ley;  Keilw.  199  a;  Blount;  Cowel. 

DEVIATION.  In 'insurance.  Varying 
from  the  risks  insured  against,  as  described 
in  the  policy,  without  necessity  or  just  cause, 
after  the  risk  has  begun.  1  Phillips,  Ins.  § 
977  et  seq. 

3.  The  mere  intention  to  deviate  is  not  a 
deviation.  Usage,  in  like  oases,  has  a  great 
weight  in  determining  the  manner  in  which 
the  risk  is  to  be  run, — the  contract  being  un- 
derstood to  have  implied  reference  thereto  in 
the  absence  of  specific  stipulations  to  the 
contrary.  1  Phillips,  Ins.  c.  xii.  sects,  i.-viii.  • 
38  Me.  414;  30  Penn.  St.  334;  18  Mo.  193  • 
19  N.  Y.  372.    A  variation  from  risks  de- 


scribed in  the  policy  from  a  necessity  which 
is  not  inexcusably  incurred  does  not  forfeit 
the  insurance,  1  Phillips,  Ins.  §  1018:  as,  to 
seek  an  intermediate  port  for  repairs  neces- 
sary for  the  prosecution  of  the  voyage,  1  Phil- 
lips, Ins.  §  1019 ;  changing  the  course  to 
avoid  disaster,  1  Phillips,  Ins.  J  1023 ;  delay 
in  order  to  succor  the  distressed  at  sea,  1 
Phillips,  Ins.  i  1027 ;  6  East,  54 ;  2  Crauch, 
240,  258  ;  2  Wash.  C.  C.  80;  1  Sumn.  C.  C. 
328  ;  damage  merely  in  defence  against  hos- 
tile attacks.     1  Phillips,'  Ins.  §  1030. 

3.  Change  of  risk  in  insurance  against 
fire,  so  as  t<j  render  the  insured  subject,  orits 
surroundings,  or  the  use  made  of  it,  difierent 
from  those  specified  in  the  application,  will 
discharge  the  undei"writer8.  1  Phillips,  Ins. 
g  1036 ;  17  Barb.  N.  Y.  11 ;  2  N.  Y.  210;  7 
Cush.  Mass.  175 ;  8  id.  583 ;  6  Gray,  Mass. 
185  ;  19  Penn.  St.  45  ;  13  B.  Monr.  Ky.  282; 
23  Mo.  453  ;  4  Zabr.  N.  J.  447  ;  1  Dutch.  N. 
J.  54 ;  4  Wise.  20.  .   ■       .      . 

Change  of  risk  under  a  life-policy  in  con 
travention  of  its  express  provisions  will  de- 
feat it,  in  like  manner,  1  Phillips,  Ins.  1 1039, 
though  such  a  policy  does  not  appear  to  have 
any  implied  conditions  other  than  those  re- 
lative to  fraud  common  to  all  contracts. 

The  efi'ect  of  a  deviation  in  all  kinds  of 
insurance  is  to  discharge  the  underwriters, 
whether  the  risk  is  thereby  enhanced  or  not ; 
and  the  doctrine  applies  to  lake  and  rivet 
navigation  as  well  as  that  of  the  ocean.  1 
Phillips,  Ins.  §  987. 

4.  In  Contracts.  A  change  made  in  the 
progress  of  a  work  from  the  original  plan 
agreed  upon. 

When  the  contract  is  to  build  a  house  ac« 
cording  to  the  original  plan,  and  a  deviation 
takes  place,  the  contract  must  be  traced  as 
far  as  possible,  and  the  additions,  if  any- have 
been  made,  must  be  paid  for  according  to  the 
usual  rate  of  charging.  3  Barnew.  &  Aid. 
47.  And  see  1  Ves.  Ch.  60 ;  10  id.  306 ;  13  id. 
73,  81;  14  id.  413  ;  6  Johns.  Ch.  N.  Y.  38; 
3  Cranch,  270 ;  5  id.  262 ;  9  Pick.  Mass.  298; 
Chitty,  Contr.  168. 

The  Civil  Code  of  Louisiana,  art.  2734, 
provides  that  when  an  architect  or  other 
workman  has  undertaken  the  building  of  a 
house  by  the  job,  according  to  a  plot  agreed 
on  between  him  and  the  owner  of  the  ground, 
he  cannot  claim  an  increase  of  the  price 
agreed  on,  on  the  plea  of  the  original  plot  hav- 
ing been  changed  and  extended,  unless  he  can 
prove  that  such  changes  have  been  made  in 
compliance  with  the  wishes  of  the  proprietor. 

DEVISAVIT  VEL  NON.  In  Prac- 
tice. The  name  of  an  issue  sent  out  of  a 
court  of  chancery,  or  one  which  exercises 
chancery  jurisdiction,  to  a  court  of  law,  to 
try  the  validity  of  a  paper  asserted  and  de- 
nied to  be  a  will,  to  ascertain  whether  or  not 
the  testator  did  devise,  or  whether  or  not  that 
paper  was  his  will.  7  Brown,  Pari.  Cas.  437 ; 
2  Atk.  Ch.  424 ;  5  Penn.  St.  21. 

DEVISE.  A  gift  of  real  property  by  a 
person's  last  will  and  testament. 
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The  terra  deviee,  properly  and  tecbnioally,  applies 
only  to  real  estate  ;  the  object  of  the  devise  must, 
therefore,  be  that  kind  of  property.  1  Hill,  Abr.  c. 
SC,  nn,  G2-74.  Eut  it  is  also  sometimes  improperly 
applied  to  a  bequest  or  legacy.  See  2  Bouvier,  Inst, 
u.  2095  ct  eeq. ;  4  Kent,  Comm.  489  ;  8  Viner,  Abr. 
41;  Comyns,  Dig.  Eittatea  by  Heviae, 

3.  In  regard  to  a  lapsed  devise,  where  the 
devisee  dies  during  tlie  life  of  the  testator, 
the  estate  so  devised  vrill  go  to  the  heir,  not- 
withstanding a  residuary  devise.  But  if  the 
devise  be  void,  as  where  the  devisee  is  dead 
at  .the  date  of  the  will,  or  is  made  upon  a 
condition  precedent  which  never  happens, 
the  estate  will  go  to  the  residuary  devisee,  if 
the  words  are  sufficiently  comprehensive.  2 
Vern.  Ch.  394  ;  15  Ves.  Oh.  589  ;  3  Whart. 
Penn.  477  ;  4  Kent,  Comm.  541,  542,  and 
cases  cited  in  notes.  But  some  of  the  cases 
hold  in  that  case,  even,  that  the  estate  goes 
to  the  heir.  6  Conn.  292 ;  4  Ired.  Eq.  No. 
C.  320.  By  the  English  law  a  residuary  be- 
quest operates  upon  all  the  personal  estate 
which  the  testator  is  possessed  of  at  the  time 
of  his  death,  and  will  include  such  as  would 
have  gone  to  pay  specific  legacies  which 
lapse  or  are  void.  4  Ves.  Ch'.  708,  732 ;  4 
Paige,  Ch.  N.  Y.  115  :  6  id.  600;  4  Hawks, 
No.  C.  215  ;  I  Dan.  Ky.  206 ;  1  Dev.  &  B. 
Eq.  No.  C.  115,  UG  ;  1  Jarman,  Wills,  585- 
599. 

3.  A  general  devise  of  lands  will  pass  a 
reversion  in  fee,  even  though  the  testator  had 
other  lands  which  will  satisfy  the  words  of 
the  devise,  and  although  it  be  highly  impro- 
bable that  he  had  in  mind  such  reversion.  3 
P.  Will.  Ch.  56;  3  Atk.  Ch.  492 ;  Cowp.  808; 
3  Brown,  Pari.  Cas.  408;  4  Brown,  Ch.  338; 

1  Meto.  Mass.  281 ;  8  Ves.  Ch.  256 ;  15  id. 
396. 

A  general  devise  will  pass  leases  for  years, 
if  the  testator  have  no  other  real  estate  upon 
which  the  will  may  operate ;  but  if  he  have 
both  lands  in  fee  and  lands  for  years,  b,  de- 
vise of  all  his  lands  and  tenements  will  com- 
monly pass  only  the  lands  in  fee-simple. 
Croke  Car.  293 ;  2  Atk.  Ch.  450 ;  1  Ed.  Ch. 
151 ;  6  Sim.  Ch.  99.  But  if  a  contrary  in- 
tention appear  from  the  will,  it  will  prevail. 
5  Ves.  Ch.  540  ;  9  East,  448 ;  6  Term,  345. 

4.  A  devise  in  a  will  can  never  be  re- 
garded as  the  execution  of  a  power,  unless 
that  intention  is  manifest:  as,  where  the  will 
would  otherwise  have  nothing  upon  which  it 
could  operate.  But  the  devise  to  have  that 
operation  need  not  necessarily  refer  to  the 
power  in  express  terms.  But  where  there  is 
an  interest  upon  which  it  can  operate,  it  shall 
be  referred  to  that,  unless  some  other  inten- 
tion is  obvious.  6  Coke,  176  ;  1  Atk.  Ch. 
559 ;  6  Madd.  Ch.  190 ;  4  Kent,  Comm.  334, 
335  ;  1  Jarman,  Wills,  628  et  seq. 

5.  The  devise  of  all  one's  lands  will  not 
generally  carry  the  interest  of  a  mortgagee 
in  premises,  unless  that  intent  is  apparent. 

2  fern.  Ch.  621  ;  3  P.  Will,  61 ;  1  Jarman, 
Wills,  63,3-637.  The  fact  that  the  mortgagee 
is  in  possession  is  sometimes  of  importance 
in  determining  the  purpose  of  the  devise. 


But  many  cases  hold  that  the  interest  of  a 
mortgagee  or  trustee  will  pass  by  a  general 
devise  of  all  one's  lands,  unless  a  contrary 
intent  be  shown.  13  Johns.  N.  Y.  537;  8 
Ves.  Ch.  407  ;  1  Jac.  &  W.  Ch.  494.  But 
see  9  Barnew.  &  C.  267.  This  is  indeed  the 
result  of  the  modern  decisions.  4  Kent, 
Comm.  539,  540 ;  1  Jarman,  Wills,  638  et  seq. 
It  seems  clear  that  a,  devise  of  one's  mort- 
gages will  pass  the  beneficial  title  of  the 
mortgagee.     4  Kent,  Comm.  639. 

6.  Devises  are  contingent  or  vested, — that 
js,  after  the  death  of  the  testator.  Contingent 
when  the  vesting  of  any  estate  in  the  devisee 
is  made  to  depend  upon  some  future  event, 
in  which  case,  if  the  event  never  occur,  or 
until  it  does  occur,  no  estate  vests  under  the 
devise.  But  when  the  future  event  is  re- 
ferred to  merely  to  determine  the  time  at 
which  the  devisee  shall  come  into  the  use  of 
the  estate,  this  does  not  hinder  the  vesting 
of  the  estate  at  the  death  of  the  testator.  1 
Jarman,  Wills,  c.  xxvi.,  and  numerous  cases 
cited.  The  law  favors  the  construction  of 
the  will  that  shall  vest  the  estate.  21  Pick. 
Mass.  311 ;  1  Watts  &  S.  Penn.  205.  Bui 
this  construction  must  not  be  carried  to  such 
an  extent  as  to  defeat  the  manifest  intent  of 
the  testator.  21  Pick.  Mass.  311 ;  7  Mete. 
Mass.  171.  Where  the  estate  is  given  abso- 
lutely, but  only  the  time  of  possession  is  de- 
ferred, the  devisee  or  legatee  acquires  a  trans- 
missible interest  although  he  never  arrive  at 
the  age  to  take  possession.  1  Ves.  Sen.  Ch. 
44,  59,  118 ;  4  Pick.  Mass.  198 ;  7  Mete. 
Mass.  173.     Consult  Redfield,  Wills. 

DEVISEE.  A  person  to  whom  a  devise 
has  been  made. 

All  persons  who  are  in  rerum  natura,  and 
even  embryos,  may  be  devisees,  unless  ex- 
cepted by  some  positive  law.  But  the  de- 
visee must  be  in  existence,  except  in  case  of 
devises  to  charitable  uses.  Story,  Eq.  Jur. 
?§  1146,  1160 ;  2  Washburn,  Real  Pi-op.  688  ; 
2  How.  127 ;  4  Wheat.  33,  49.  See  Chaw- 
table  Uses.  In  general,  he  who  can  acquire 
property  by  his  labor  and 'industry  may  re- 
ceive a  devise.  Cam.  &  N.  No.  C.  353. 
Femes  covert,  infants,  aliens,  and  persons 
of  non-sane  memory  may  be  deviEees.  4 
Kent,  Comm.  506 ;  1  Harr.  Del.  524.  Cor- 
porations in  England  and  in  some  of  the 
United  States  can  be  devisees  only  to  a 
limited  extent.  2  Washburn,  Real  Prop.  687. 

DEVISOR.  A  testator.  One  who  de- 
vises real  estate. 

Any  person  who  can  sell  an  estate  may, 
in  general,  devise  it ;  and  there  are  some  dis- 
abilities to  a  sale  which  are  not  such  to  a  de- 
vise. Infancy,  as  a  disability,  is  partially 
removed  in  California,  Illinois,  Maryland, 
and  Mississippi.  Coverture,  as  a  disability, 
is  likewise  removed  entirely,  or  to  some  ex- 
tent, in  Alabama,  Arkansas,  California,  Con- 
necticut, Illinois,  Indiana,  Kentucky,  Maine, 
Massachusetts,  Michigan,  Missouri,  New 
Hampshire,  Pennsylvania,  Rhode  Island, 
Tennessee,  and  Vermont.    2  Washburn,  Real 
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Prop.  685, 686.  As  to  how  far  idiocy  or  lunacy 
is  a  disability,  see  21  Vt.  170 ;  9  Conn.  102 ; 
26  Wend.  N.  Y.  255 ;  7  Pick.  Mass.  94 ;  18  id. 
115 ;  1  Phill.  Eocl.  90;  1  Jarman,  Wills,  1st 
Am.  ed.  29,  notes. 

DEVOIR.  Duty.  It  is  used  in  the  sta- 
tute of  2  Eic.  II.  c.  3,  in  the  sense  of  duties 
or  customs. 

DEVOLUTION.  In  Ecclesiastical 
La-vir.  The  transfer,  by  forfeiture,  of  a  right 
and  power  which  a  person  has  to  another,  on 
account  of  some  act  or  negligence  of  the  per- 
son who  is  vested  with  such  right  or  power? 
for  example,  when  a  person  has  the  right  of 
presentation  and  he  does  not  present  within 
the  time  prescribed,  the  right  devolves  on  his 
next  immediate  superior.  Ayliffe,  Parerg. 
331. 

DI  COLONNA.  In  Maritime  Law. 
The  contract  which  takes  place  between  the 
owner  of  a  ship,  the  captain,  and  the  mari- 
ners, who  agree  that  the  voyage  shall  be  for 
the  benefit  of  all.  The  term  is  used  in  the 
Italian  law.  Targa,  cc.  36,  37 ;  Emerigon, 
Mar.  Loans,  s.  5. 

The  New  England  whalers  are  owned  and 
navigated  in  this  manner  and  under  this 
species  of  contract.  The  captain  and  his 
mariners  are  all  interested  in  the  profits  of 
the  voyage  in  certain  proportion,  in  the  same 
manner  as  the  captain  and  crew  of  a  pri- 
vateer, according  to  the  agreement  between 
them.  Such  agreements  were  very  common 
in  former  times,  all  the  mariners  and  the 
masters  being  interested  in  the  voyage.  It 
is  necessary  to  know  this  in  order  to  under- 
stand many  of  the  provisions  cf  the  laws  of 
Oleron,  Wisbuy,  the  Consolato  del  Maro,  and 
other  ancient  codes  of  maritime  and  com- 
mercial law.     Hall,  Mar.  Loans,  42. 

DICTATOR.  In  Roman  Law.  A  ma- 
gistrate at  Rome  invested  Yi-iUi  absolute 
power.  His  authority  over  the  lives  and  for- 
tunes of  the  citizens  was  without  bounds. 
His  office  continued  but  for  six  months.  Hist, 
dela  Jur.  Dig.  1.-2.  18,  1.  1.  1. 

DICTUM  (also.  Obiter  Dictum).  An 
opinion  expressed  by  a  court,  but  which,  not 
being  necessarily  involved  in  the  case,  lacks 
the  force  of  an  adjudication. 

It  frequently  happens  that,  in  assigning  its  opi- 
nion upon  a  question  before  it,  the  court  discusses 
collateral  questions  and  expresses  a  decided  opi- 
nion upon  them.  Such  opinions,  however,  arc  fre- 
quently given  without  much  reflection  or  without 
previous  argument  at  the  bar;  and  as,  moreover, 
they  do  not  enter  into  the  adjudication  of  the  point 
before  it,  they  have  only  that  authority  which  may 
be  accorded  to  the  opinion,  more  or  less  deliberate, 
of  the  individual  judge  who  announces  it.  It  may 
be  observed  that  in  recent  times,  particularly  in 
those  jurisdictions  where  appeals  are  largely  fa- 
vored, the  ancient  practice  of  courts  in  this  respect 
is  much  modified.  Formerly,  judges  aimed  to  confine 
their  opinion  to  the  precise  point  involved,  and  were 
glad  to  make  that  point  as  narrow  as  itmight  justly 
be.  Where  appeals  are  frequent,  however,  a  strong 
tendency  may  be  seen  to  fortify  the  judgment  given 
with  every  principle  that  can  be  invoked  in  its 
behalf, — those  that  are  merely  collateral,  as  well  as 


those  that  are  necessarily  involved.  In  some  conrtfl 
of  last  resort,  also,  when  there  are  many  judges,  it 
is  not  unfrequently  the  ease  that,  while  the  court 
come  to  one  and  the  same  conclusion,  the  different 
judges  may  be  led  to  that  conclusion  by  different 
views  of  the  law,  so  that  it  becomes  difficult  to  de- 
termine what  is  to  be  regarded  as  the  principle 
upon  which  the  case  was  decided  and  what  shall  be 
deemed  mere  dicta.  According  to  the  more  rigid 
rule,  an  expression  of  opinion  however  deliberate 
upon  a  question  however  fully  argued,  if  not  essen- 
tial to  the  disposition  that  was  niade  of  the  case, 
may  be  regarded  as  a  dictum  ;  but  it  is,  on  the 
other  hand,  said  that  it  is  difficult  to  see  why,  in 
a  philosophical  point  of  view,  the  opinion  of  the 
court  is  not  as  persuasive  on  all  the  points  which 
were  so  involved  in  the  cause  that  it  was  the  duty 
of  counsel  to  argue  them,  and  which  were  delibe- 
rately passed  over  by  the  court,  as  if  the  decision 
bad  hung  upon  but  one  point.  1  Abbott,  N.  Y. 
Dig.  pref.  iv.     Consult  17  Scrg.  &  R.  Penn.  292; 

1  Phill.  Eccl.  406;  I  Eng.  Eccl.  12»;  Ram,  Judgm. 
e.  5,  p.  36;  Willes,  666;  1  H.  Blackst.  43-63;  2 
Bos.  &  P.  376 ;  7  Penn.  287 ;  3  Barnew.  A  Aid.  341 ; 

2  Bingh.  90.  The  doctrine  of  the  courts  of  France 
on  (his  subject  is  stated  in  11  TouUier,  177,  n.  133. 

In  French  Law.  The  report  of  a  judg- 
ment made  by  one  of  the  judges  who  has 
given  it.  Pothier,  Proc.  Civ.  pi.  1,  c.  5,  art. 
2. 

DIEM  CLAUSIT  EXTREMUM  (Lat. 
ho  closed  his  last  day, — died).  A  Vi'rit  which 
lay  on  the  death  of  a  tenant  in  capite,  to  ascer- 
tain the  lands  of  which  he  died  seised,  and 
reclaim  them  into  the  king's  hands.  It  was 
directed  to  the  king's  escheators.  Fitzherbert, 
Nat.  Brev.  251,  K;  2  Reeve,  Hist.  Eng.  Law, 
327. 

2.  A  writ  of  the  same  name,  issuing  out  of 
the  exchequer  after  the  death  of  a  debtor  of 
the  king,  to  levy  the  debt  cf  the  lands  or 
goods  of  his  heir,  executor,  or  administrator. 
Termes  do  la  Ley.  This  writ  is  still  in  force 
in  England.     4  Stephen,  Comm.  47. 

DIES  (Lat.).  A  day;  days.  Days  for 
appearance  in  court.  Provisions  or  mainte- 
nance for  a  day.  The  king'.s  rents  were  an- 
ciently reserved  by  so  many  days'  provisions. 
Spelman,  Gloss.;  Cowel;  Blount. 

DIES  AMORIS  (Lat.).  A  day  of  favor. 
If  obtained  after  a  default  by  the  defendant, 
it  amounted  to  a  waiver  cf  the  default.  Coke, 
Litt.  135  a;  2  Reeve,  Hist.  Eng.  Law,  60. 

DIBS      COMMUNES     IN     BANCO 

(Lat. ).  Regular  days  ibr  appearance  in  court ; 
called,  also,  common  return-days.  2  Reeve, 
Hist.  Eng.  Law,  57. 

DIBS  DATUS  (Lat.  a  day  given).  A 
day  or  time  given  to  a  defendant  in  a  suit, 
which  is  in  fact  a  continuance  of  the  cause. 
It  is  so  called  when  given  before  a  declara- 
tion. When  it  is  allowed  afterwards,  it  as- 
sumes the  name  of  imparlance,  which  see. 

Dies  datus  in  banco,  a  day  in  bank.  Coke, 
Litt.  135.  Dies  datvspartibus,  a  continuance ; 
dies  datus precepartium,  a  day  given  on  prayer 
of  the  parties. 

DIES  PASTI  (Lat.).     In  Roman  Law. 

Days  on  which  courts  might  be  held  and  judi- 
cial and  other  business  legally  transacted. 
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Calvinus,  Lex. ;  Anthon,  Rom.  Ant. ;  3  Black- 
stone,  Comm.  424. 

DIES  GRATIS  ( LatO .  In  Old  English 
Laiv.     Days  of  grace.     Coke,  Litt.  134  6. 

DIES  NEFASTI  (Lat.).  In  Roman 
Lavir.  Days  on  which  it  was  unlawful  to 
transact  judicial  affairs,  and  on  which  the 
courts  were  closed.  Anthon,Rom.  Ant. ;  Cal- 
vinus, Lex. ;  1  Kaufmann,  Mackeld.  24. 

DIES  NON  (Lat.).  An  abbreviation  of 
the  phrase  dies  non-juridicus,  universally 
used  to  denote  non-judicial  days.  Days 
during  which  courts  do  not  transact  any  busi- 
ness: as,  Sunday,  or  the  legal  holidays.  3 
Chitty,  Genl.  Pract.  104;  W.  Jones,  156. 

DIES  NON-JURIDICUS  (Lat.).  Non- 
judicial days.     See  Dies  Non. 

DIES  PACIS  (Lat.  day  of  peace).  The 
year  was  formerly  divided  into  the  days  of 
the  peace  of  the  church  and  the  days  of  the 
peace  of  the  king, — including  in  the  two  divi- 
sions all  the  days  of  the  year.  Crabb,  Hist. 
Eng.  Law,  35. 

DIES  A  QUO  (Lat.).  In  Civil  Law. 
The  day  from  which  a  transaction  begins. 
Calvinus,  Lex.;  1  Kaufmann,  Mackeld.  Civ. 
Law,  168. 

DIES  UTILES  (Lat.).  Useful  or  avail- 
able days.  Days  in  which  an  heir  might 
apply  to  the  judge  for  an  inheritance. 
Cooper,  Inst. ;  Calvinus,  Lex. ;  DuCange. 

DIETA  (Lat.).  A  day's  journey ;  a  day's 
work;  a  day's  expenses.  A  reasonable  day's 
journey  is  said  to  be  twenty  miles,  by  an  old 
computation.  Cowel;  Spelman,  Gloss.;  Brac- 
ton,  235  b;  3  Blackstone,  Comm.  218. 

DIGEST.  A  compilation  arranged  in  an 
orderly  manner. 

The  namo  is  given  to  a  great  variety  of  topical 
compilatioDa,  abridgments,  and  analytical  indices 
of  reports,  statutes,  etc.  When  reference  is  mado 
to  the  Dlyest,  the  Pandects  of  Justinian  are  intended, 
they  being  the  authoritative  compilation  of  the  civil 
law.  As  to  this  Digest,  and  the  mode  of  citing  it, 
see  Pandects.  Other  digests  are  referred  to  by 
their  distinctive  names.  For  some  account  of  di- 
gests of  the  civil  and  canon  law,  and  those  of  Ili- 
dian  law,  see  Civil  Laws,  Code,  and  Canon  Law. 

The  digests  of  English  and  American  law  are  for 
the  most  part  deemed  not  authorities,  but  simply 
manuals  of  reference,  by  which  the  reader  may  find 
his  way  to  the  original  cases  which  are  authorities. 
1  Burr.  364 ;  2  Wils.  1,  2.  Some  of  them,  however, 
which  have  been  the  careful  work  of  scholarly 
lawyers,  pDssess  an  independent  value  as  original 
repositories  of  the  law.  Bacon's  Abridgment, 
which  has  long  been  deservedly  popular  in  this 
country,  and  Comyns*  Digest,  also  often  cited,  are 
examples  of  these.  The  earlier  English  digests  are 
those  of  Statham  (Hen.  VL),  Fitzherbert,  1516, 
Brooke,  1573,  RoUe,  Danvers,  Nelson,  Viner,  and 
Petersdorf.  Of  these  Rolle  and  Viner  are  still  not 
unfrequently  cited,  and  some  others  rarely.  The 
severiil  digests  by  Coventry  A  Hughes,  by  Har- 
rison, and  by  Chitty,  together  afford  a  convenient 
index  for  the  American  reader  to  the  English  re- 
ports. In  most  of  the  United  States  one  or  more 
digests  of  the  state  reports  have  been  published, 
and  in  some  of  them  digests  or  t'>pical  arrange- 
ments of  tho  statutes.  There  are  also  digests  of  the 
federal  reports,  the  federal  statutes,  and  one  known 


as  the  United  States  Digest,  which  represents  tho 
reports  of  the  federal  and  the  state  courts  together. 
Dane's  Abridgment  of  American  Law  has  been 
commended  by  high  authority  (Story's  article  in 
N.  Am.  Rev.  July,  1826],  but  it  has  not  main- 
tained a  position  as  a  work  of  general  use.  Thero 
are  also  numerous  digests  of  cases  on  particular 
titles  of  the  law. 

DIGNITARY.  In  Ecclesiastlca   Lavr. 

An  ecclesiastic  who  holds  a  dignity  or  bene- 
fice which  gives  him  some  pre-eminence  over 
mere  priests  and  canons,  such  as  a  bishop, 
archbishop,  prebendary,  etc.  Swift ;  Burn, 
Law  Diet. 

DIGNITIES.  In  English  Law.  Titles 
of  honor. 

They  are  considered  as  incorporeal  here- 
ditaments. The  genius  of  our  government 
forbids  their  admission  into  the  republic. 

DILACION.     In   Spanish   Law.     The 

time  granted  by  law  or  by  the  judge  to  par- 
ties litigant  for  the  purpose  of  answering  a 
demand  or  proving  some  disputed  fact. 

DILAPIDATION.  A  species  of  ecclesi- 
astical waste  which  occurs  whenever  tho  in- 
cumbent suffers  any  edifices  of  his  ecclesias- 
tical living  to  go  to  ruin  or  decay.  It  is  either 
voluntary,  by  pulling  down,  or  permissive, 
by  suffering  the  church,  parsonage-houses, 
and  other  buildings,  thereunto  belonging  to 
decay.  And  the  remedy  for  either  lies  either 
in  the  spiritual  court,  where  the  canon  law 
prevails,  or  in  the  courts  of  common  law. 
It  is  also  held  to  be  good  cause  of  depriva- 
tion if  tho  bishop,  parson,  or  other  ecclesias- 
tical person  dilapidates  buildings  or  cuts 
down  timber  growing  on  the  patrimony  of 
the  church,  unless  for  necessary  repairs  ;  and 
that  a  writ  of  prohibition  will  also  lie  against 
him  in  the  common-law  courts.  3  Blackstone, 
Comm.  91. 

DILATORY  DEFENCE.  In  Chan- 
cery Practice.  One  the  object  of  which 
ia  to  dismiss,  suspend,  or  obstruct  the  suit, 
without  touching  the  merits,  until  tho  impe- 
diment or  obstacle  insisted  on  shall  be  re- 
moved.    See  Defence. 

DILATORY  FLEA.  One  which  goes  to 
defeat  the  particular  action  brought,  merely, 
and  which  does  not  answer  as  to  the  general 
right  of  the  plaintiff 

DILIGENCE.  In  Scotch  Law.  Pro- 
cess.    Execution. 

Diligence  against  the  heritage.  A  writ  of 
execution  by  which  the  creditor  proceeds 
against  the  real  estate  of  the  debtor. 

Diligence  incident.  A  writ  or  process  for 
citing  witnesses  and  examining  havers.  It 
is  equivalent  to  the  English  subpoena  for  wit- 
nesses and  rule  or  order  for  examination  of 
parties  and  for  interrogatories. 

Dilicience  to  examine  havers.  A  process  to 
obtain  testimony ;  equivalent  to  a  bill  of  dis- 
covery in  chancery,  or  a  rule  to  compel  oral 
examination  and  a  subpoena  duces  tecum  at 
common  law. 

Diligence  against  the  person.  A  writ  of  ex- 
ecution J)y  which  the  creditor  proceeds  against 
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the  person  of  the  debtor :  equivalent  to  the 
English  ca.  sa. 

Second  diligence.  Second  letters  issued 
where  th«  first  have  been  disregarded.  A 
similar  result  is  produced  in  English  practice 
by  the  attachment  for  contempt. 

Summary  diligence.  Diligence  issued  in  a 
summary  manner,  like  an  execution  of  a  war- 
rant of  attorney,  cognovit  actionem,  and  the 
like,  in  English  practice. 

Diligence  against  witnesses.  Process  to  com- 
pel the  attendance  of  witnesses :  equivalent  to 
the  English  subpoena.     See  Paterson,  Comp. 

DIME  (Lat.  decern,  ten).  A  silver  coin 
of  the  United  States,  of  the  value  of  ten  cents, 
or  one-tenth  of  the  dollar. 

The  act  of  1792  provided  for  the  coinage  of 
"  dismes,  each  to  be  of  the  value  of  one-tenth  of  a 
dollar,  or  unit,  and  to  contain  thirty-seven  grains 
and  two  sixteenth-parts  of  a  grain  of  pure,  or  forty- 
one  grains  and  three  fifth-parts  of  a  grain  of  stand- 
ard, silver"  (viz.:  892.4  thousandths  fine).  See 
Act  of  April  2,  17«2,  sect.  9,  1  U.  S.  Stat,  at  Large, 
248.  Dimes  were  first  regularly  is:?ned  from  the 
mint  in  1796.  The  standard  fineness  remained  un- 
changed until  1837,  when  it  was  altered  to  nine- 
tinths, — nine  parts  to  be  of  pure  silver,  and  one  of 
copper,  the  dime  to  weigh  forty-one  and  one- 
fourth  grains.  Act  of  Jan.  18,  1037,  ??  8,  9,  5  U. 
S.  Stat,  at  Large,  137.  The  act  of  1853  provided 
"That  from  and  after  the  first  day  of  June,  eigh- 
teen hundred  and  fifty-two  [three],  the  weight  of 
the  half-dollar,  or  piece  of  fifty  cents,  shall  be  one 
hundred  and  ninety-two  grains,  and  the  quarter- 
dollar,  dime,  and  half-dime  shall  be,  respectively, 
one-half,  one-fifth,  and  one-tenth  of  the  weight  of 
said  half-dollar."  Act  of  Feb.  21,  1863,  J§  1,  2,  10 
U.  S.  Stat,  at  Large,  160.  The  weight  of  the  dime 
coined  since  the  passage  of  the  last-cited  act,  con- 
sequently, is  38.4  grains ;  and  by  the  same  act  it  is 
made  a  legal  tender  in  payment  of  debts  for  all 
sums  not  exceeding  five  dollars. 

DIMINUTION    OF   THE    RECORD. 

In  Practice.  Incompleteness  of  the  record 
of  a  case  sent  up  from  an  inferior  to  a  supe- 
rior court. 

When  this  exists,  the  parties  may  suggest 
a  diminution  of  the  record,  and  pray  a  writ 
of  certiorari  to  the  justices  of  the  court  below 
to  certify  the  whole  record.  Tidd,  Praot. 
1100;  1  Serg.  &  R.  Penn.  472;  Coke,  Entr. 
2S2;  8  Viner,  Abr.  552;  1  Lilly,  Abr.  245; 
1  Nelson,  Abr.  G58  ;  Croke  Jac.  597  ;  Croke 
Car.  91 ;  1  Ala.  20 ;  4  Dev.  No.  C.  575  ;  1 
Dcv.  &  B.  No.  C.  382;  1  Munf.  Va.  119.  See 
Certiorari. 

DIOCESE.  The  territorial  extent  of  a 
bishup's  jurisdiction.  The  circuit  of  every 
bishop'sjurisdiction.  Coke,  Litt.  94 ;  1  Black- 
stone,  Comm.  Ill ;  2  Bums,  Eccl.  Law,  158. 

DIPLOMA.  An  instrument  of  writing, 
executed  by  a  corporation  or  society,  certifying; 
that  a  certain  person  therein  named  is  entitled 
to  a  certain  distinction  therein  mentioned. 

It  is  usually  granted  by  learned  institu- 
tions to  their  members,  or  to  persons  who 
have  studied  in  them. 

Proof  of  the  seal  of  a  medical  institution 
and  of  the  signatures  of  its  officers  thereto 
nrfBxed,  by  comparison  with  the  seal  and  sig- 
natures attached  to  a  diploma  received  by 


the  witness  from  the  same  institution,  has 
been  held  to  be  competent  evidence  of  the 
genuineness  of  the  instrument,  although  the 
witness  never  saw  the  officers  write  their 
names.     25  Wend.  N.  Y.  469. 

This  word,  which  is  also  written  daploma,  in  the 
civil  law  signifies  letters  issued  by  a  prince.  They 
are  so  called,  it  is  supposed,  a  duplicatia  tabellie,  to 
which  Ovid  is  thought  to  allude,  1  Amor.  12,  2,  27, 
when  he  says,  Tunc  ego  von  duplices  rebus  pro  no- 
mine aeiiei.  Sueton.  in  Auguatvm,  e.  26.  Seals  also 
were  called  Diplomata.     Yicat,  Diploma. 

DIPLOMACY.  The  science  which  treats 
of  the  relations  and  interests  of  nations  with 
nations. 

DIPLOMATIC  AGENTS.  Public  of- 
ficers who  have  been  commissioned  according 
to  law  to  superintend  and  transact  the  afl'airs 
of  the  government  which  has  employed  them, 
in  a  foreign  country.     Vattel,  liv.  4,  c.  5. 

These  agents  are  of  divers  orders  and  are 
known  by  different  denominations.  Those 
of  the  first  order  are  almost  the  perfect  repre- 
sentatives of  the  government  by  which  they 
are  commissioned:  they  are  legates,  nuncios, 
internuncios,  ambassadors,  ministers,  pleni- 
potentiaries. Those  of  the  second  order  do 
not  so  fully  represent  their  government :  they 
are  envoys,  residents,  ministers,  charges  d'af- 
faires, and  consuls.    See  these  several  words. 

DIPLOMATICS.  The  art  of  judging 
of  ancient  charters,  public  documents,  or  di- 
plomas, and  discriminating  the  true  from  the 
false.     Encyc.  Lond. 

DIPSOMANIA.  In  Medical  Juris- 
prudence. A  disease  produced  by  drunken- 
ness, and,  indeed,  other  causes,  which  over- 
masters the  will  of  its  victim  and  irresistibly 
impels  him  to  drink  to  intoxication.  1  Bishop, 
Crim.  Law,  §  304.  How  far  the  law  will  hold 
a  party  responsible  for  acts  committed  while 
the  mind  is  overwhelmed  by  the  effects  of 
liquor  so  taken  is  an  open  question'. 

DIRECT.  Straightforward;  not  colla- 
teral. The  direct  line  of  descent  is  formed 
by  a  series  of  relationships  between  persons 
who  descend  successively  one  from  the  other. 

Evidence  is  termed  direct  w^hich  applies 
immediately  to  the  fact  to  be  proved,  without 
any  intervening  process,  as  distinguished  from 
circumstantial,  which  applies  immediately  to 
collateral  facts  supposed  to  have  a  connec- 
tion, near  or  remote,  with  the  fact  in  con- 
troversy. 

The  examination  in  chief  of  a  witness  is 
called  the  direct  examination. 

DIRECTION.  The  order  and  govern- 
ment of  an  institution ;  the  persons  who 
compose  the  board  of  directors  are  jointly 
called  the  direction.  Direction,  in  another 
sense,  is  nearly  synonymous  with  instruction 

(5.  K.j. 

In  Practice.  That  part  of  a  bill  in  chan- 
cery which  contains  the  address  of  the  bill  to 
the  court:  this  must,  of  course,  contain  the 
appropriate  and  technical  description  of  the 
court.     See  Bill. 

DIRECTOR     OF     THE    MINT.     An 
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officer  appointed  by  the  president  of  the 
United  States,  by  and  with  the  advice  and 
consent  of  the  senate,  who  has  the  control 
and  management  of  the  mint,  the  superin- 
tendence of  the  officers  and  persons  employed 
therein,  and  the  general  regulation  and  su- 
perintendence of  the  business  of  the  several 
branch  mints  and  of  the  assay  office.  Act  of 
Congress,  Jan.  18,  1837,  sects.  1,  2,  5  U.  S. 
Stat,  at  Large,  136. 

S.  The  general  direction  of  the  branches  of  the 
mint  of  the  United  States  sliall  be  under  the  control 
and  regulation  of  the  director  of  the  mint  at  Phila- 
delphia, subject  to  the  approbation  of  the  secretary 
of  the  treasury;  and  for  that  purpose  it  shall  be  the 
duty  of  the  said  director  to  prescribe  such  regula- 
tions, and  require  such  returns,  periodically,  and 
occasionally,  as  shall  appear  to  him  to  be  necessary 
to  carry  into  effect  the  purposes  of  the  law  esta- 
blishing the  branches ;  also,  for  the  purpose  of  dis- 
criminating the  coins  which  shall  be  stamped  at 
each  branch,  and  at  the  mint  itself;  also,  for  the 
purpose  of  preserving  uniformity  of  weight,  form, 
atid  fineness  in  the  coins  stamped  at  each  place, 
and  for  that  purpose  to  require  the  transmission 
aud  delivery  to  him,  at  the  mint,  from  time  to 
time,  of  such  parcels  of  the  coinage  of  each  branch 
as  he  shall  think  proper,  to  be  subjected  to  such 
assays  and  tests  as  he  shall  direct.  Act  of  March 
3,  1836,  J  4,  4  C.  S.  Stat,  at  Large,  775. 

3.  The  director  of  the  mint  has  power  to  ap- 
point, with  the  approbation  of  the  president  of  the 
United  States,  assistants  to  the  assayer,  melter  and 
refiner,  chief  coiner,  and  engraver,  and  clerks  for  the 
director  [and  treasurer],  whenever,  on  represent- 
ation made  by  the  director  to  the  president,  it  shall 
be  the  opinion  of  the  president  that  such  assist- 
ants or  clerks  are  necessary;  and  it  is  made  the 
duty  of  the  assistants  to  aid  their  principals  in  the 
execution  of  their  respective  offices,  and  of  the 
clerks  to  perform  such  duties  as  shall  be  prescribed 
for  them  by  the  director.  Act  of  Jan.  18,  1837,  §  3, 
5  V.  S.  Stat,  at  Large,  137.  Altered  as  to  the  words 
in  brackets  by  resolution  of  March  3,  1851,  0  Stat, 
at  Large,  647. 

4.  Whenever  any  officer  of  the  mint  shall  be 
temporarily  absent  on  account  of  sickness  or  any 
other  sufficient  cause,  it  shall  be  lawful  for  the 
director,  with  the  consent  of  the  said  officer,  to  ap- 
point some  person  attached  to  the  mint  to  act  in 
the  place  of  such  officer  during  his  absence,  and  to 
employ  such  workmen  and  servants  in  the  mint  as 
be  shall,  from  time  to  time,  find  necessary.  Act  of 
Jan.  18,  1837,  §  4,  5  U.  S.  Stat,  at  Large,  137. 

5.  It  is  the  duty  of  the  director  to  cause  assays 
to  be  made,  from  time  to  time,  uf  such  foreign  coins 
as  'may  be  known  to  our  commerce,  to  determine 
their  average  weight,  fineness,  and  value,  and  to 
embrace  in  his  annual  report  a  statement  of  the 
results  thereof.  This  annual  report  embraces  the 
operations  of  the  mint  and  its  branches,  and  the 
assay  office,  for  each  fiscal  year,  which  terminates 
on  the  30th  of  June,  and  appears  in  the  report  of 
the  secretary  of  the  treasury  on  the  finances.  See 
Act  of  feb.  21, 1857,  J§  3, 4, 13  U.  S.  Stat,  at  Large, 
163.  The  salary  of  the  director  of  the  mint,  as  fixed 
by  the  act  of  Jan.  18, 1837,  J  7,  5  U.  S.  Stat,  at  Large, 
137,  is  three  thousand  five  hundred  dollars. 

DIRECTORS.  Persons  appointed  or 
elected  according  to  law,  authorized  to  man- 
age and  direct  the  affairs  of  a  corporation  or 
company.  The  whole  of  the  directors  collect/- 
ively  form  the  board  of  directors. 

3.  They  are  generally  invested  with  cer- 
tain powers  by  the  acts  of  the  legislature  to 
which  they  owe  their  existence. 


In  modern  corporations  created  by  statutes, 
it  is  generally  contemplated  by  the  charter 
that  the  business  of  the  corporation  shall  be 
transacted  exclusively  by  the  directors.  2 
Caines,  N.  Y.  381.  And  the  acts  of  such  a 
board,  evidenced  by  a  legal  vote,  are  as  com- 
pletely binding  upon  the  corporation,  and  as 
complete  authority  to  their  agents,  as  the 
most  solemn  acts  done  under  the  corporate 
seal.     8  Wheat.  367,  358. 

3.  To  make  a  legal  board  of  directors, 
they  must  meet  at  a  time  when,  and  a  place 
where,  every  other  director  has  the  oppor- 
tunity of  attending  to  consult  and  be  con- 
sulted with;  and  there  must  be  a  sufficient 
number  present  to  constitute  a  quorum.  3 
La.  574  :  6  id.  759 ;  13  id.  527.  See  11  Mass. 
288;  6  Litt.  Ky.  45;  12  Serg.  &  R.  Penn. 
256 ;  1  Pet.  46. 

4.  Directors  of  a  corporation  are  trustees, 
and  as  such  are  required  to  use  due  diligence 
and  attention  to  its  concerns,  and  are  bound 
to  a  faithful  discharge  of  the  duty  which  the 
situation  imposes.  They  are  liable  to  the 
stockholders  whenever  there  has  been  gross 
negligence  or  fraud,  but  not  for  uninten- 
tional errors.  1  Edw.  Ch.  N.  Y.  513 ;  8  Mart. 
La.  N.  s.  80;  3  La.  575.  See  4  Mann.  &  G.  552. 

5.  Provision  is  usually  made,  in  the  act 
under  which  a  company  is  incorporated,  for 
the  election  of  directors.  Such  election  usu- 
ally takes  place  once  a  year,  and  is  generally 
by  a  vote  of  the  stockholders.  In  the  bank- 
ing laws  of  many  of  the  states,  directors  of 
banks  are  made  personally  liable  for  the 
debts  of  the  bank  when  they  have  exceeded 
their  powers. 

BIRIMANT  IMPEDIMENTS.  Those 
bars  which  annul  a  consummated  marriage. 

DISABILITY.  The  want  of  legal  capa- 
city. See  Abatement  ;  Devise  ;  Deed  ;  Li- 
mitation ;  Parties. 

DISABLING  STATUTES  (also  called 
the  Uestraijiing  Siatutes).  The  acts  of  1  Eliz. 
c.  19,  13  Eliz.  c.  10,  14  Eliz.  cc.  11,  14,  18 
Eliz.  c.  11,  and  43  Eliz.  c.  29,  by  which  the 
power  of  ecclesiastical  or  eleemosynary  cor- 
porations to  lease  their  lands  was  restricted. 
2  Blackstone,  Comm.  319,  321 ;  Coke,  Litt.  44 
a;  3  Stephen,  Comm.  140. 

DISAFFIRMANCE.  The  act  by  which 
a  person  who  has  entered  into  a  voidable 
contract,  as,  for  example,  an  infant,  disagrees 
to  such  contract  and  declares  he  will  not 
abide  by  it. 

Disaffirmance  is  express  or  implied: — the 
former,  when  the  declaration  is  made  in 
terms  that  the  party  will  not  abide  by  the 
contract;  the  latter,  when  he  does  an  act 
which  plainly  manifests  his  determination 
not  to  abide  by  it:  as,  where  an  infant  made 
a  deed  for  his  land,  and  on  coming  of  age  he 
made  a  deed  for  the  same  land  to  another.  2 
Dev.  &  B.  No.  C.  320  ;  10  Pet.  58  •  13  Mass. 
371,  375. 

DISAFFOREST.  To  restore  to  their 
former    condition    lands   which  have   been 
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turned  into  forest.  To  remove  from  the  ope- 
ration of  the  forest  laws.  2  Sharswood, 
Blackst.  Comm.  416. 

DISAVOW.  To  deny  the  authority  by 
which  an  agent  pretends  to  have  acted,  as 
when  he  has  exceeded  the  bounds  of  his  au- 
thority. 

It  is  the  duty  of  the  principal  to  fulfil  the 
contracts  which  have  been  entered  into  by 
his  authorized  agent ;  and  when  an  agent  has 
exceeded  his  authority  he  ought  promptly  to 
disavow  such  act,  so  that  the  other  party  may 
have  his  remedy  against  the  agent.  See 
Agent  ;  Pbincipal. 

DISBAR.  In  English  Law.  To  expel 
a  barrister  from  the  bar.     Wharton. 

DISCBPTIO  CATJS.a!  (Lat.).  In  Ro- 
man La-w.  The  argument  of  a  cause  by  the 
counsel  on  both  sides.     Calvinus,  Lex. 

DISCHARGE.  In  Practice.  The  act 
by  which  a  person  in  confinement  under 
some  legal  process,  or  held  on  an  accusation 
of  some  crime  or  misdemeanor,  is  set  at 
liberty  ;  the  writing  containing  the  order  for 
his  being  so  set  at  liberty  is  also  called  a  dis- 
charge. 

The  discharge  of  a  defendant,  in  prison 
under  a  ca.  sa.,  when  made  by  the  plaintiif, 
has  the  operation  of  satisfying  the  debt,  the 
plaintiff  having  no  other  remedy.  4  Term,  526. 

But  when  the  discharge  is  in  consequence 
of  the  insolvent  laws,  or  the  defendant  dies 
in  prison,  the  debt  is  not  satisfied.  In  the 
first  case  the  plaintiff  has  a  remedy  against 
the  property  of  the  defendant  acquired  after  his 
discnarge,  and  in  the  last  case  against  the  exe- 
cutors or  administrators  of  the  debtor.  Bacon, 
Abr.  Execution,  D  ;  Bingham,  Execution,  266. 

DISCHARGE  OP  A  JURY.  The  re- 
moval of  a  case  from  the  considerationof  a  jury. 

58.  In  criminal  cases  this  can  only  take 
place  by  consent  of  the  prisoner,  Foster,  Or. 
■Law,  lo  ;  6  Carr.  &  P.  151 ;  1  Carr.  &  K.  201 ; 

5  Cox,  Cr.  Cas.  501 ;  1  Ilumphr.  Tenn.  103; 

6  Ala.  N.  s.  613,  or  by  some  necessity,  5  Ind. 
290  ;  10  Yerg.  Tenn.  536  ;  23  Ala.  n.  s.  135  ; 
3  Ohio  St.  239 ;  1  Dsv.  No.  C.  491 ;  2  Gratt. 
Va.  570 ;  3  Ga.  60  ;  4  Wash.  C.  C.  411,  so  as 
to  compel  the  prisoner  to  be  tried  again  for 
the  same  offence.  4  Blackstone,  Comm.  360. 
But  where  such  necessity  exists  as  would 
make  such  a  course  highly  conducive  to  pur- 

Soses  of  justice,  2  Gall.  C.  C.  364;  6  Serg.  & 
,.  Penn.  586 ;  2  Dev.  &  B.  No.  C.  166 ;  18 
ohns.  N.  Y.  205  ;  9  Leigh,  Va.  620 ;  13  Q.  B. 
734 ;  3  Cox,  Cr.  Cas.  495,  it  may  take  place. 
The  question  of  necessity  seems  to  be  m  the 
decision  of  the  court  which  tries  the  case. 
2  Pick.  Mass.  503 ;  4  Harr.   Del.  581  ;   6 
Ohio,  393 ;  13  Wend.  N.  Y.  55  ;  9  Wheat.  579. 
But  see  1  Cox,  Cr.  Cas.  210;  13  Q.  B.  734; 
Bail.  So.  C.  654 ;  2  Dev.  &  B.  No.  C.  166 ; 
Ohio  St.  239 ;  5  Ind.  292.     A  distinction 
has  been  taken  in  some  cases  between  felon- 
ies and  misdemeanors  in  this  regard,  3  Dev. 
&  B.   No.  C.   115 ;  13  Ired.   No.  C.  283 ;   7 
Gratt.  Va.  662 ;  2  Sumn.  C.  C.  19 ;  6  Mo.  644, 
but  is  of  doubtful  validity.     18  Johns.  N.  Y. 


187  ;  9  Mass.  494 ;  5  Litt.  Ky.  137  ;  26  Ala. 
K.  s.  135 ;  11  Ga.  353 ;  1  Bennett  &  H.  Lead. 
Crim.  Cas.  369. 

3.  Among  cases  of  necessity  which  have 
been  held  sufiicient  to  warrant  the  discharge 
of  a  jury  without  releasing  the  prisoner  are 
sickness  of  the  judge,   8   Ala.  72:  sickness, 

2  Leach.  Cr.  Cas.  271 :  2  Mood.  &  R.  249  ;  3 
Crawf.  &  D.  Ir.  212 ;  Jebb,  Cr.  Cas.  103, 106; 

3  Campb.  207 ;  1  Thach.  Cr.  Cas.  Mass.  1 ; 
2  Mo.  135 ;  10  Yerg.  Tenn  532 ;  5  Humphr. 
Tenn.  601 ;  6  id.  249 ;  9  Leigh,  Va.  618,  or 
other  incapacity  of  a  juror,  1  Curt.  C.  C.  23  : 
13  Wend.  N.  Y.  351 :  3  111.  326 ;  3  Ohio  St. 
239  ;  12  Gratt.  Va.  689 ;  but  see  8  Barnew.  & 
C.  417  ;  Yelv.  24 ;  Carr.  &  M.  647  ;  8  Ad.  & 
E.  831 ;  2  Cranch,  C.  C.  412 ;  1  Bay,  So.  C 
150  ;  4  Ala.  454;  1  Humphr.  Tenn.  263  ;  2 
Blackf.  Ind.  114 ;  1  Leigh,  Va.  599  ;  4  Halst. 
N.  J.  256  ;  sickness  of  the  prisoner,  2  Leach, 
Cr.  Cas.  546  ;  2  Carr.  &  P.  413  ;  9  Leigh.Va. 
623,  n. ;  expiration  of  a  term  of  court,  1  Dev. 
No.  C.  491 ;  3  Humphr.  Tenn.  70;  1  Miss. 
134;  5  Litt.  Kv.  138 ;  4  Ala.  n.  s.  173  ;  7  id. 
259;  2  Hill,  So.  C.  680;  2  Wheel.  Cr.  Cas. 
N.  Y.  472 ;  and  see  5  Ind.  290 ;  3  Cox,  Cr.  Cas. 
489 ;  inability  of  the  jury  to  agree,  2  Johns. 
Cas.  N.  Y.  201,  275  ;  18  Johns.  N.  Y.  187 ; 

9  Mass.  494  ;  2  Pick.  Mass.  521 ;  12  id.  503  ; 

4  Harr.  Del.  581 ;  6  Ohio,  399 ;  9  Wheat.  579: 
contra,  6  Serg.  &  R.  Penn.  577 ;  3  Rawle, 
Penn.  498  ;   16  Ala.  213  ;  26  Ala.  N.  s.  135  ; 

10  Yerg.  Tenn.  532 ;  2  Gratt.  Va.  167 ;  3 
Crawf  &  D.  Ir.  212:  1  Cox,  Cr.  Cas.  210. 
But  see  7  Gratt.  Va.  662 ;  3  Dev.  &  B.  No.  C. 
115  ;  13  Ired.  No.  C.  £83. 

4.  Insufiiciency  of  the  evidence  to  con- 
vict, 2  Strange,  984 ;  18  Johns.  N.  Y.  £06  ;  8 
Blackf.  Ind.  540 ;  2  Park.  Cr.  Cas.  N.  Y. 
070;  2  McLean,  C.  C.  114,  and  sickness  or 
other  incapacity  of  a  witness,  1  Crawf.  &  D. 
Ir.  151 ;  1  Mood.  Cr.  Cas.  180 ;  Jebb,  Cr.  Cas. 
270,  are  not  sufficient  necessities  to  warrant 
the  discharge  of  a  jury.  See,  in  connection, 
17  Pick.  Mass.  399  ;  2  Gall.  C.  C.  364.  Con- 
sult 2  Bennett  &  H.  Lead.  Crim.  Cas.  337,  for 
an  admirable  ncte  on  this  subject. 

DISCLAIMER.  A  disavowal ;  a  renun- 
ciation :  as,  for  example,  the  act  by  which 
a  patentee  renounces  part  of  his  title  of  in- 
vention. 

Of  Estates.  The  act  by  which  a  party 
refuses  to  accept  an  estate  which  has  been 
conveyed  to  him.  Thus,  a  trustee  is  said  to 
disclaim  who  releases  to  his  fellow-trustees 
his  estate,  and  relieves  himself  of  the  trust. 
1  Hill,  Real  Prop.  354. 

Of  Tenancy  is  the  act  of  a  person  in  pos- 
session, who  denies  holding  the  estate  of 
the  person  who  claims  to  be  the  owner.  2 
Nev.  &  M.  672.  An  affirmation,  by  pleading 
or  otherwise,  in  a  court  of  record,  that  the 
reversion  is  in  a  stranger.  It  works  a  for- 
feiture of  the  lease  at  common  law.  Coke,  Litt. 
251 ;  1  Cruise,  Dig.  109,  but  not,  it  is  said, 
in  the  United  States.  1  Washburn,  Real  Prop. 
93.  Equity,  it  is  said,  will  not  aid  a  tenant 
in  denying  his  landlord's  title.     1  Pet.  486. 

In  Patent  Xiarrr.     See  Patent. 
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la  Pleading.  A  renunciation  by  the  de- 
fendant of  all  claim  to  the  subject  of  the' 
demand  made  by  the  plaintiff's  bill.  Cooper, 
Eq.  Plead.  309 ;  Mitford,  Eq.  Plead.  Jerem. 
ed.  318. 

In  Equity.  It  must,  in  general,  be  ac- 
companied by  an  answer,  10  Paige,  Ch.  N.  Y. 
105  ;  2  Russ.  458 :  2  Younge  &  C.  Ch.  546 ; 
9  Sim.  Ch.  102 ;  2  Bland,  Ch.  Md.  678 ;  and 
always,  when  the  defendant  has  so  connected 
himself  with  the  matter  that  justice  cannot 
be  done  otherwise.  9  Sim.  Ch.  102 ;  Hinde, 
Ch.  Pr.  208  ;  1  Anstr.  37.  It  must  renounce 
all  claim  in  any  capacity  and  to  any  extent. 
J  Gill  &  J.  Md.  152.  It  may  be  to  part  of  a 
bill  only,  but  it  must  be  clearly  a  separate 
and  distinct  part  of  the  bill.  Story,  Eq.  Plead. 
§  839.  A  disclaimer  may,  in  general,  be 
abandoned,  and  a  claim  put  in  upon  subse- 
quent discovery  of  a  right.  Cooper,  Eq. 
Plead.  310. 

At  Law.  In  real  actions,  a  disclaimer  of 
tenancy  or  estate  is  frequently  added  to  the 
plea  of  non-tenure.  Littleton,  ^  391 ;  10 
Mass.  64.  The  plea  may  be  either  in  abate- 
ment or  in  bar,  13  Mass.  439  ;  7  Pick.  Mass. 
31,  as  to  the  whole  or  any  part  of  the  de- 
manded premises.     Stearns,  Real  Act.  193. 

At  common  law  it  is  not  pleaded  as  a  bar 
to  the  action,  nor  is  it  strictly  a  plea  in 
abatement,  as  it  does  not  give  the  plaintiff  a 
better  writ.  It  contains  no  prayer  for  judg- 
ment, and  is  not  concluded  with  a  verifica- 
tion. It  is  in  effect  an  offer  by  the  plaintiff 
to  yield  to  the  claim  of  the  demandant  and 
admit  his  title  to  the  land.  Stearns,  Real  Act. 
193.  It  cannot,  in  general,  be  made  by  a 
person  incapable  of  conveying  the  land.  It 
is  equivalent  to  a  judgment  in  favor  of  the 
demandant,  except  when  costs  are  demanded, 
13  Mass.  439,  in  which  case  there  must  be  a 
replication  by  the  demandant,  6  Pick.  Mass. 
5 ;  but  no  formal  replication  is  requisite  in 
Pennsylvania.  5  Watts,  Penn.  70 ;  3  Penn. 
St.  367.   And  see  1  Washburn,  Real  Prop.  93. 

DISCONTINUANCE  OF  ESTATES. 
An  alienation  made  or  suffered  by  the  tenant 
in  tail,  or  other  tenant  seised  in  autre  droit, 
by  which  the  issue  in  tail,  or  heir  or  suc- 
cessor, or  those  in  reversion  or  remainder, 
are  driven  to  their  action,  and  cannot  enter. 

The  term  discontinuance  is  used  to  distin- 
guish those  oases  where  the  party  whose 
freehold  is  ousted  can  restore  it  only  by 
action,  from  those  in  which  he  may  restore 
it  by  entry.  Coke,  Litt.  325  a;  3  Blackstone, 
Comm.  171 ;  Adams,  Bj.  35-11 ;  Oomyns,  Dig. ; 
Bacon,  Abr. ;  Viner,  Abr. ;  Cruise,  Dig.  In- 
dex ;  2  Saund.  Index. 

In  Pleading.  The  chasm  or  interruption 
which  occurs  when  no  answer  is  given  to 
some  material  matter  in  the  preceding  plead- 
ing, and  the  opposite  party  neglects  to  take 
advantage  of  such  omission,  oee  Comyns, 
Dig.  Pleader,  W  ;  Bacon,  Abr.  Pkas,  P.  It 
is  distinguished  from  insufficient  pleading 
by  the  fact  that  the  pleading  does  not  profess  ] 
to  answer  all  the  preceding  pleading  in  a 
case  of  discontinuance.  1  Wms.  Saund.' 28,  n. 
Vol.  I.— 31 


It  constitutes  error,  but  may  be  cured  after 
verdict,  by  stat.  32  Hen.  VIII.  c.  80,  and 
after  judgment  by  nil  dicit,  confession,  or 
non  sum  informatus,  under  stat.  4  Anne,  c.  16. 
See,  generally,  1  Saund.  28  ;  4  Kep.  62  a. 

In  Practice.  The  chasm  or  interruption 
in  proceedings  occasioned  by  the  failure  of 
the  plaintiff  to  continue  the  suit  regularly 
from  time  to  time,  as  he  ought.  3  Blackst. 
Comm.  296.  The  entry  upon  record  of  a  dis- 
continuance has  the  same  effect.  The  plain- 
tiff cannot  discontinue  after  demurrer  joined 
and  entered,  or  after  verdict  or  writ  of  in- 
quiry, without  leave  of  court,  Croke  Jac. 
35  ;  1  Lilly,  Abr.  473  ;  6  Watts  &  S.  Penn. 
147  ;  and  is  generally  liable  for  costs  when 
he  discontinues,  though  not  in  all  cases.    See 

1  Johns.  N.  Y.  143  ;  3  id.  249  ;  6  id.  333  ;  18 
id.  252j  ICaines,  N.Y.  116:  2  id.  380;  Co- 
myns, Dig.  Pleader  (W  5) ;  Bacon,  Abr.  Plea 
(5P). 

DISCONTINUOUS  SERVITUDE. 
An  easement  made  up  of  repeated  acts  in- 
stead of  one  continuous  act,  such  as  right  of 
way,  drawing  water,  etc. 

DISCOUNT.  In  Contracts.  Interest 
reserved  from  the  amount  lent  at  the  time  of 
making  a  loan.  An  allowance  sometimes 
made  for  prompt  payment.  As  a  verb,  it 
is  used  to  denote  the  act  of  giving  money  for 
a  bill  of  exchange  or  promissory  note,  de- 
ducting the  interest. 

The  taking  legal  interest  in  advance  is  not 
usurious ;  but  it  is  only  allowed  for  the  benefit 
of  trade  and  where  the  bill  or  note  discounted 
is  meant  for  circulation  and  is  for  a  short  term. 

2  Cow.  N.  Y.  678,  712 ;  3  Wend.  N.  Y.  408. 
There  is  a  diflference  between  buying  a  bill  and 

discounting  it.  The  former  word  is  used  when  the 
seller  does  not  indors.  the  bill  and  is  not  account- 
ablo  for  its  payment.  See  Pothier,  De  V  Vsnre,  n.  128 ; 

3  Pet.  40  ;  Blydenburgh,  Usury;  Sewell,  Banking. 
In  Practice.     A  set-off  or  defalcation  in 

an  action.     Viner,  Abr.  Discount. 

DISCOVERT.  Not  covert ;  unmarried. 
The  term  is  applied  to  a  woman  unmarried, 
or  widow, — one  not  within  the  bonds  of  matri- 
mony. 

DISCOVERY  (Fr.  d^couvrir,  to  uncover, 
to  discover).  The  act  of  finding  an  unknown 
country. 

The  nations  of  Europe  adopted  the  principle  that 
the  discovery  of  any  part  of  America  gave  title  to 
the  government  by  whose  subjects  or  by  whoso  au- 
thority it  was  made,  as  against  all  European  govern- 
ments. This  title  was  to  be  consummated  by  posses- 
sion. 8  Wheat.  643;  16  Pet.  367;  2  Washburn,  Keal 
Prop.  518. 

An  invention  or  improvement.  Act  of  Cong. 
July  4,  1830,  S  6. 

In  Practice.  The  disclosure  of  facts  rest- 
ing in  the  knowledge  of  the  defendant,  or  the 
production  of  deeds,  writings,  or  things  in 
his  possession  or  power,  in  order  to  maintain 
the  right  or  title  of  the  party  asking  it,  in 
some  suit  or  proceeding  in  another  court. 

It  was  originally  an  equitable  form  of  procedure, 
and  a  bill  of  discovery,  strictly  so  called,  was 
brought  to  assist  parties  to  suits  in  other  courts. 
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Every  bill  in  equity  is  in  some  sense  a  bill  of  dis- 
covery, since  it  seeks  a  disclosure  from  the  defend- 
ant, on  his  oath,  of  the  truth  of  the  circumstances 
constituting  the  plaintiffs  case  as  propounded  in 
his  bill,  Story,  Eq.  Jur.  g  H83;  but  the  term  is 
technically  applied  as  defined  above.  See  4  K.  I. 
450;  2  Stockt.  Ch.  N.  J.  273.  Many  important 
questions  have  arisen  out  of  the  exercise  of  this 
power  by  equity ;  but  these  are  of  comparatively 
little  practical  importance  in  England  and  many 
of  the  states  of  the  United  States,  where  parlies 
may  be  made  witnesses  and  compelled  to  produce 
books  and  papers  in  courts  of  law. 

3.  Such  bills  are  greatly  favored  in  equity, 
and  are  sustained  in  all  cases  where  some 
well-founded  objection  does  not  exist  against 
the  exercise  of  the  jurisdiction.  Story,  Eq. 
Jur.  i  1488  ;  8  Conn.  528  ;  2  Harr.  &  G.  Md. 
382.  See  17  Mass.  117 ;  22  Me.  207 ;  4  Hen. 
&  M.  Va.  478;  3  Md.  Ch.  Deo.  418.  Some 
of  the  more  important  of  the  objections  are, 
—first,  that  the  subject  is  not  cognizable  in 
any  municipal  court  of  justice,  Story,  Eq. 
Jur.  §  1489 ;  second,  that  the  court  will  not 
lend  its  aid  to  obtain  a  discovery  for  the  par- 
ticular court  for  which  it  is  wanted,  as 
where  the  court  can  itself  compel  a  discovery, 
lAtk.  Ch.  258:  2  Ves.  Ch.  451 ;  IJohns. 
Ch.  N.  Y.  547:  2  Bdw.  Ch.  605;  37  N.  H. 
55;  see  9  Paige,  Ch.  N.  Y.  580;  6  Ves.  Ch. 
821;  third,  that  the  plaintiff  is  not  entitled 
by  reason  of  personal  disability;  fourth,  that 
the  plaintiff  has  no  title  to  the  cliai'acter  in 
which  he  sues,  4  Paige,  Ch.  N.  Y.  639  ;  f/th, 
that  the  value  of  the  suit  is  beneath  the  dig- 
nity of  the  court;  sixth,  that  the  plaintiff  has 
no  interest  in  the  subject-matter  or  title  to  the 
discovery  required,  2  Brown,  Ch.  321;  1  Ves. 
Sen.  Ch.  248;  2  id.  243 ;  4  Madd.  Ch.  193;  4 
Ves.  Ch.  71;  6J£Z.  288;  Cooper,  Eq.  Plead, 
c.  1,  H;  2  Mete.  Mass.  127;  17  Me.  404,  or 
that  an  action  for  which  it  is  wanted  will 
not  lie,  3  Brown,  Ch.  155;  3  Ves.  Ch.  494; 
13  id.  240;  1  Bligh,  n.  s.  120;  3  Younge  & 
C.  Ch.  255;  see  1  PhlU.  Ch.  209;  seventh, 
that  the  defendant  is  not  answerable  to  the 
plaintiff,  but  that  some  other  person  has  a 
right  to  call  for  the  discovery;  eighth,  that 
the  policy  of  the  law  exempts  the  defendant 
from  the  discovery,  as  on  account  of  the 
peculiar  relations  of  the  parties,  5  Ves.  Ch. 
322 ;  8  id.  405  ;  15  id.  159 ;  3  Ves.  &  B.  Ch. 
165;  3  Esp.  38,  113;  2  Younge  &  C.  Ch. 
107;  8  Eng.  L.  &  Eq.  89;  35  id.  283;  3 
Paige,  Ch.  N.  Y.  36 ;  in  case  of  arbitrators, 
2  Vern.  Ch.  380;  3  Atk.  Ch.  529;  ninth,  that 
the  defendant  is  not  bound  to  discover  his 
own  title,  1  Vern.  Ch.  105;  6  Whart.  Penn. 
141,  or  that  he  is  a  bond  fide  purchaser  with- 
out notice  of  the  plaintiff's  claim,  2  Edw.  Ch. 
81;  1  Term,  763;  10  Ves.  Ch.  246  ;  3  My  In  e 
&K.Ch.  581:  2Younge&C.  Ch.  457;  8  Sim. 
Ch.  153;  5  Mas.  C.  C.  269;  1  Sumn.  C.  C. 
506;  2ii.  487;  7  Pet.  252 ;  10  id.  177;  7 
Cranch,  2;  6  Paige,  Ch.  N.  Y.  323  ;  and  see 
33  Vt.  252;  1  Stockt.  N.  J.  82 ;  tenth,  that  the 
discovery  is  not  material  in  the  suit,  2  Ves. 
Ch.  491;  1  Johns.  Ch.  N.  Y.  548;  eleventh, 
that  the  defendant  is  a  mere  witness,  7  Ves. 
Ch.  287;    2  Brown,  Ch.  332;    3  Edw.  Ch. 


N.  Y.  129;  but  see  2  Ves.  Ch.  451;  14  id. 
252;  1  Schoales  &  L.  Ch.  Ir.  227;  11  Sim. 
Ch.  305 ;  1  Paige,  Ch.  N.  Y.  37 ;  9  id.  188: 
twelfth,  that  the  discovery  called  for  would 
criminate  the  defendant.  The  suit  must  be 
of  a  purely  civil  nature,  and  may  not  be  a 
criminal  prosecution,  Lofft,  1;  19  How.  St. 
Tr.  1154 ;  7  Md.  416 ;  a  penal  action,  1  Keen, 
329;  2  Blatchf  C.  C.  39;  a  suit  partaking 
of  this  character,  1  Pet.  100  ;  6  Conn.  36 ;  8 
id.  528 ;  14  Ga.  255 ;  or  a  case  involving 
moral  turpitude.  See  2  Ves.  Ch.  398 ;  14  id. 
64;  1  Bligh,  N.s.  96;  2  Eng.  L.  &  Eq.  117;  5 
Madd.  Ch.  229  ;  2  Younge  &  C.  Ch.  132 ;  11 
Beav.  Rolls,  380;  1  Sim.  Ch.  404;  24  Miss.  17. 

3.  Courts  of  equity  which  have  once  ob- 
tained jurisdiction  for  purposes  of  discovery 
will  dispose  of  a  cause  finally,  if  proper  for 
the  consideration  of  equity,  though  the  remedy 
at  law  is  fully  adequate.  1  Story,  Eq.  Jur. 
64i:-70;  IMunf  Va.98;  1  A.  K.  Marsh.  4^3, 
468 ;  15  Me.  82 ;  2  Johns.  Ch.  N.  Y.  424 ;  1  Des. 
So.  C.  208;  2  0v.  Tenn.  71;  1  Harr.  Ch.  Mich. 
12.  See  4  Harr.  &  J.  Md.  46 ;  6  Ala.  n.  s.  299. 
Consult  Adanis;  Story,  Eq.  Jur. ;  Greenleaf ; 
Phillipps,  Ev. ;  Wigram,  Disc. ;  Joy,  Conf. 

DISCREDIT.  To  deprive  one  of  credit 
or  confidence. 

In  general,  a  party  may  discredit  a  witness 
called  by  the  opposite  party,  who  testifies 
against  him,  by  proving  that  his  character 
is  such  as  not  to  entitle  him  to  credit  or  con- 
fidence, or  any  other  fact  which  shows  he  is 
not  entitled  to  belief.  It  is  clearly  settled, 
also,  that  the  party  voluntarily  calling  a  wit- 
ness cannot  afterwards  impeach  his  character 
for  truth  and  veracity.     1  Mood.  &  R.  414 ; 

3  Barnew.  &  C.  746.  But  if  a  party  calls 
a  witness  who  turns  out  unfavorable,  he 
may  call  another  to  prove  the  same  point.  2 
Campb.  556;  2  Stark.  334;  1  Nev.  &  M.  34; 

4  Barnew.  &  A.  193 ;  1  Phillipps,  Ev.  229 ; 
Roscoe,  Civ.  Ev.  96. 

DISCREPANCY.  A  difference  between 
one  thing  and  another,  between  one  writing 
and  another ;  a  variance. 

A  material  discrepancy  exists  when  there  is 
such  a  difference  between  a  thing  alleged  and 
a  thing  offered  in  evidence  as  to  show  they 
are  not  substantially  the  same :  as,  when  the 
plaintiff  in  his  declaration  for  a  malicious 
arrest  averred  that  "the  plaintiff,  in  that 
action,  did  not  prosecute  his  said  suit,  but 
therein  made  default,"  and  the  record  was 
that  he  obtained  a  rule  to  discontinue. 

An  immaterial  discrepanry  is  one  which 
does  not  materially  affect  the  cause:  as,  where 
a  declaration  stated  that  a  deed  bore  date  in 
a  certain  year  of  our  Lord,  and  the  deed  was 
simply  dated  "March  30, 1701."  2  Salk.658; 
19  Johns.  N.  Y.  49  ;  5  Taunt.  707  ;  2  Barnew. 
&  Aid.  301;  8  Miss.  428;  2  McLean,  C.  C.  69; 
1  Mete.  Mass.  59 ;  21  Pick.  Mass.  486. 

DISCRETION.  In  Practice.  The  equi- 
table decision  of  what  is  just  and  proper 
under  the  circumstances. 

The  discretion  of  a  judge  is  said  to  be  the  law  of 
tyrants:  it  is  always  unknown;  it  is  different  in 
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different  men ;  it  is  casual,  and  depends  upon  con- 
stitution, temper,  and  passion.  In  the  best,  it  is 
oftentimes  caprice  j  in  the  worst,  it  is  every  vice, 
fully,  and  passion  to  which  human  nature  is  liable. 
Optima  lex  qua  minimum  relinquit  arbitrio  judieis : 
optimuajudex  qui  minimum  aibi.  Bacon,  Aph.j  ICas. 
80,  n. ;  1  Powell,  Mortg.  247  a  ;  2  Belt,  Suppl.  to  Ves. 
391 ;  TouUier,  liv.  3,  n.  338 ;  1  Lilly,  Abr.  447. 

2.  There  is  a  species  of  discretion  which  is  au- 
thorized by  express  law  and  without  which  justice 
cannot  be  administered :  for  example,  if  an  old  of- 
fender, a  man  of  much  intelligence  and  cunning, 
whose  talents  render  him  dangerous  to  the  com- 
munity, induces  a  young  man  of  weak  intellect  to 
commit  a  larceny  in  company  with  himself,  they 
are  both  liable  to  be  punished  for  the  oifence.  The 
law,  foreseeing  such  a  case,  has  provided  that  the 
punishment  should  be  proportioned  so  as  to  do  jus- 
tice, and  it  has  left  such  apportionment  to  the  dis- 
cretion of  the  judge.  It  is  evident  that  without 
such  discretion  justice  could  not  be  administered; 
for  one  of  these  parties  assuredly  deserves  a  much 
more  severe  punishment  than  the  other. 

3.  And  many  matters  relating  to  the  trial,  such 
as  the  order  of  giving  evidence,  granting  of  new 
trials,  etc.,  are  properly  left  mainly  or  entirely  to  the 
discretion  of  the  judge. 

In  Criminal  Law^.  The  ability  to  know 
and  distinguish  between  good  and  evil, — be- 
tween what  is  lawful  and  what  is  unlawful. 

4.  The  age  at  which  children  are  said  to 
have  discretion  is  not  very  accurately  ascer- 
tained. Under  seven  years,  it  seems  that  no 
circumstances  of  mischievous  discretion  can 
be  admitted  to  overthrow  the  strong  presump- 
tion of  innocence  which  is  raised  by  an  age  so 
tender.  1  Hale,  PL  Cr.  27,  28 ;  4  Blackstone, 
Comm.  23.  Between  the  ages  of  seven  and 
fourteen  the  infant  '\s,  primS,  facie,  destitute 
of  criminal  design ;  but  this  presumption  di- 
minishes as  the  age  increases,  and  even  during 
this  interval  of  youth  may  be  repelled  by 
positive  evidence  of  vicious  intention  ;  for 
tenderness  of  years  will  not  excuse  a  maturity 
in  crime,  the  maxim  in  these  cases  being 
malitia  supplet  cetatem.  At  fourteen,  children 
are  said  to  have  acquired  legal  discretion.  1 
Hale,  PI.  Cr.  25. 

DISCRETIONARY  TRUSTS.  Those 
which  cannot  be  duly  administered  without 
the  application  of  a  certain  degree  of  pru- 
dence and  judgment:  as,  when  a  fund  is  given 
to  trustees  to  be  distributed  in  certain  charities 
to  be  selected  by  the  trustees. 

DISCUSSION.  In  Civil  Law.  A  pro- 
ceeding, on  the  part  of  a  surety,  by  which  the 
Eroperty  of  the  principal  debtor  is  made  liable 
efore  resort  can  be  had  to  the  sureties :  this 
is  called  the  benefit  of  discussion.  This  is  the 
law  in  Louisiana.  La.  Civ.  Code,  art.  3014— 
3020.  See  Domat,  3,  4,  1-4;  Burge,  Suret. 
329,  343,  348 ;  5  TcuUier,  544 ;  7  id.  93  ;  2 
Bouvicr,  Inst.  n.  1414. 

DISFRANCHISEMENT.  The  act  of 
depriving  a  member  cf  a  corporation  of  his 
right  as  such,  by  expulsion.  1  Bouvier,  Inst, 
n.  192. 

It  differs  from  amotion  (7.  v.),  which  is  applicable 
to  the  removal  of  an  ofacer  frrm  ofiice.  leaving  Iiim 
his  rights  as  a  member.  Willcock,  Corp.  n.  708 ; 
Angell  &  A.  Corp.  237.    And  see  Expulsioit. 

DISGRACE.     Ignominy ;    shame ;    dis- 


honor. No  witness  is  required  to  disgrace 
himself.  13  How.  St.  Tr.  17,  334;  16  id. 
161.     See  Crimination  ;  Degrade. 

DISHERISON.  Disinheritance ;  depriv- 
ing one  of  an  inheritance.  Obsolete.  See 
Disinherison. 

DISHERITOR.  One  who  disinherits,  or 
puts  another  out  of  his  freehold.     Obsolete. 

DISHONOR.  A  term  applied  to  the 
non-iultilment  of  commercial  engagements. 
To  dishonor  a  bill  of  exchange,  or  a  promis- 
sory note,  is  to  refuse  or  neglect  to  pay  it  at 
maturity. 

The  holder  is  bound  to  give  notice  to  the 
parties  to  such  instrument  of  its  dishonor; 
and  his  laches  will  discharge  the  indorsers. 
Chitty,  Bills,  i56-278,  394,  395. 

DISINHERISON.  In  Civil  Law.  The 
act  of  depriving  a  forced  heir  of  the  inherit- 
ance which  the  law  gives  him. 

In  Louisiana,  forced  heirs  may  be  deprived 
of  their  legitime,  or  legal  portion,  and  of  the 
seisin  granted  them  by  law,  for  just  cause. 
The  disinherison  must  be  made  in  proper 
form,  by  name  and  expressly,  and  for  a  just 
cause ;  otherwise  it  is  null.  See  La.  Civ.  Code, 
art.  1609-1616. 

DISINHERITANCE.  The  act  by  which 
a  person  deprives  his  heir  of  an  inheritance, 
who,  without  such  act,  would  inherit. 

By  the  common  law,  any  one  may  give  his 
estate  to  a  stranger,  and  thereby  disinherit 
his  heir  apparent.  Ccoper,  Justin.  4C5 ;  7 
East,  1C6. 

DISINTERESTED  -VyiTNESS.  One 
who  has  no  interest  in  the  cause  or  matter  in 
issue,  and  who  is  lawfully  competent  to  testify. 

In  North  Carolina  and  Tennessee,  wills  to 
pass  lands  must  be  attested  by  disinterested 
witnesses. 

DISJUNCTIVE  ALLEGATIONS.  In 
Pleading.  Allegations  which  charge  a  party 
disjunctively,  so  as  to  leave  it  uncertain  what 
is  relied  on  as  the  accusation  against  him. 

An  indictment,  information,  or  complaint 
which  charges  the  defendant  with  one  or  other 
of  two  offences,  in  the  disjunctive,  as,  that  he 
murdered  or  caused  to  be  murdered,  forged  or 
caused  to  be  forged,  wrote  and  published  or 
caused  to  be  written  and  published,  is  bad  for 
uncertainty.  8  Med.  SCO  ;  1  Salk.  342.  371 ; 
2  Strange,  000;  Cas.  femp.  Hardw.  370;  5 
Barnew.  &  C.  £51 ;  1  Carr.  &  K.  243 ;  1  Yuunge 
&  J.  Exch.  22.  An  indictment  which  averred 
that  S  made  a  forcible  entry  into  two  closes  of 
meadow  or  pasture  was  held  lo  be  bad.  2 
Rolle,  Abr.  81.  A  complaint  which  alleges  an 
unlawful  sale  of  "  spirituous  or  intoxicating 
liquor"  is  bad  for  uncertainty.  2  Gray,  Mass. 
501.  So  is  an  information  which  alleges  that 
N  sold  beer  or  ale  without  an  excise  license. 
G  Dowl.  &  R.  143.  And  the  same  rule  appliea 
if  the  defendant  is  charged  in  two  different 
characters  in  the  dif  junctive :  as,  quod  A  ex- 
isiens  senms  sive  deputatus,  took,  etc.  2  Rolle, 
Abr.  £63. 

DISJUNCTIVE  TERM.    One  which  is 
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-placed  between  two  contraries,  by  the  afSrm- 
iDg  of  one  of  which  the  other  is  taken  away: 
it  IS  usually  expressed  by  the  word  or.  See 
3  Ves.  Ch.  450;  7  id.  454 ;  2  Roper,  Leg.  290: 

1  P.  Will.  433;  2  id.  283  ;  2  Cox,  Ch.  213  :  2 
Atk.  Ch.  643 ;  3  id.  83,  85  ;  2  Ves.  Sen.  Ch. 
67  ;  2  Strange,  1175  ;  Croke  Eliz.  525  ;  Poll. 
645  ;  1  Bingh.  500 ;  3  Term,  470 ;  Ayliffe, 
Pand.  56  ;  2  Miles,  Penn.  49. 

In  the  civil  law,  when  a  legacy  is  given  to 
Caius  or  Titius,  the  word  or  is  considered  and, 
and  both  Caius  and  Titius  are  entitled  to  the 
legacy  in  equal  parts.  6  TouUier,  n.  704. 
See  Copulative  Term  ;  Construction,  sub- 
division And,  Or;  also,  Bacon,  Abr.  Gondii 
tions  (P  5). 

DISME.     Dime,  which  see. 

DISMISS.  To  remove.  To  send  out  of 
court.  Formerly  used  in  chancery  of  the 
removal  of  a  cause  out  of  court  without  any 
farther  hearing.  The  term  is  now  used  in 
courts  of  law  also. 

DISORDERLY  HOUSE.  In  Crimlual 
La-w.  A  house  the  inmates  of  which  behave 
so  badly  as  to  become  a  nuisance  to  the  neigh- 
borhood. 

The  keeper  of  such  house  may  be  indicted 
for  keeping  a  public  nuisance.  Hardr.  344 ; 
Hawkins,  PI.  Cr.b.  1,  o.  78,  ss.  1,  2;  Bacon, 
Abr.  Jnra.!,  A;  IRussell, Crimes, 298;  1  Wheel. 
Cr.  Cas.  N.  Y.  290 ;  1  Serg.  &  E.  Penn.  342  ; 

2  id.  298  ;  Bacon,  Abr.  Nuisances,  A ;  4  Shars- 
wood,  Blackst.  Comm.  167,  168,  note.  The 
husband  must  be  joined  with  the  wife  in  an 
indictment  to  suppress  a  disorderly  house. 
Justice's  Case,  Law,  16 ;  1  Show.  146. 

DISORDERLY  PERSONS.  A  class 
of  offenders  described  in  the  statutes  which 
punish  them.     See  4  Blackstone,  Comm.  169. 

DISPARAGEMENT.  In  Old  BngUsh 
Law.  An  injury  by  union  or  comparison 
with  some  person  or  thing  of  inferior  rank 
or  excellence. 

Marriage  without  disparagement  was  mar- 
riage to  one  of  suitable  rank  and  character. 
2  Sharswood,  Blackst.  Comm.  70 ;  Coke,  Litt. 
82  6.  The  guardian  in  chivalry  had  the  right 
of  disposing  of  his  infant  ward  in  matrimony ; 
and  provided  he  tendered  a  marriage  without 
disparagement  or  inequality,  if  the  infant  re- 
fused, he  was  obliged  to  pay  a  valor  maritagii 
to  the  guardian. 

Disparagare,  to  connect  in  an  unequal  mar- 
riage. Spelman,  Gloss.  Disparagatio,  dis- 
paragement. Used  in  Magna  Charta  (9  Hen. 
III.),  c.  6.  Disparagation,  disparagement. 
Kelham.  Disparage,  to  marry  unequally. 
Used  of  a  marriage  proposed  by  a  guardian 
between  those  of  unequal  rank  and  injurious 
to  the  ward. 

DISPAUPER.     In  English  Law.     To 

deprive  a  person  of  the  privilege  of  suing  in 
forma  pauperis. 

When  a  person  has  been  admitted  to  sue  ire 
J'orma  pauperis,  and  before  the  suit  is  ended 
it  appears  that  the  party  has  become  the 
owner  of  a  sufficient  estate  real  or  personal. 


or  has  been  guilty  of  some  wrong,  he  may  bo 


DISPENSATION.  A  relaxation  of  law 
for  the  benefit  or  advantage  of  an  individual. 
In  the  United  States,  no  power  exists,  except 
in  the  legislature,  to  dispense  with  law;  and 
then  it  is  not  so  much  a  dispensation  ati  a 
change  of  the  law. 

DISPONE.  In  Scotch  Law.  A  tech- 
nical word  essential  to  the  conveyance  of 
heritable  property,  and  for  which  no  equiva- 
lent is  accepted  however  clear  may  be  the 
meaning  of  the  party.     Paterson,  Comp. 

DISPOSSESSION.  Ouster;  a  wrong 
that  carries  with  it  the  amotion  of  possession. 
An  act  whereby  the  wrong-doer  gets  the 
actual  occupation  of  the  land  or  hereditament. 
It  includes  abatement,  intrusion,  disseisin, 
discontinuance,  deforcement.  3  Sharswood, 
Blackst.  Comm.  167. 

DISPUTATIO  FORI  (Lat.).  Argument 
in  court.     DuCange. 

DISSEISEE.  One  who  is  wrongfully 
put  out  of  possession  of  his  lands ;  one  who 
is  disseised. 

DISSEISIN.  A  privation  of  seisin.  A 
usurpation  of  the  right  of  seisin  and  posses- 
sion, and  an  exercise  of  such  powers  and 
privileges  of  ownership  as  to  keep  out  or  dis- 
place him  to  whom  these  rightfully  belong. 
2  Washburn,  Real  Prop.  283. 

It  takes  the  seisin  or  estate  from  one  man 
and  places  it  in  another.  It  is  an  ouster  of 
the  rightful  owner  from  the  seisin  or  estate 
in  the  land,  and  the  commencement  of  a  new 
estate  in  the  wrong-doer.  It  may  be  by 
abatement,  intrusion,  discontinuance,  or  de- 
forcement, as  well  as  by  disseisin  properly 
so  called.  Every  dispossession  is  not  a  dis' 
seisin.  A  disseisin,  properly  so  called,  re- 
quires an  ouster  of  the  freehold.  A  disseisin 
at  election  is  not  a  disseisin  in  fact,  2  Pres- 
ton, Abstr.  tit.  279  et  scq.,  but  by  admission 
only  of  the  injured  party,  for  the  purpose 
of  trying  his  right  in  a  real  action.  Cdke, 
Litt.  277  ;  2  Me.  242 ;  3  id.  316  ;  11  id.  309 ; 
4N.n.371;5Cow.N.  Y.371;  6Johiis.N.Y. 
197  ;  5  Pet.  402 ;  6  Pick.  Mass.  172 ;  6  Mete 
Mass.  439  ;  4  Kent,  Comm.  485. 

Disseisin  may  be  effected  either  in  corpo- 
real inheritances,  or  incorporeal.  Disseisin 
of  things  corporeal,  as  of  houses,  lands,  etc., 
must  be  by  entry  and  actual  dispossession  of 
the  freehold  :  as  if  a  man  enters,  by  force  or 
fraud,  into  the  house  of  another,  and  turns, 
or,  at  least,  keeps,  him  or  his  servants  out  of 
possession.  Disseisin  of  incorporeal  heredita- 
ments cannot  be  an  actual  dispossession  ;  fcr 
the  subject  itself  is  neither  capable  of  actual 
bodily  possession  nor  dispossession.  3  Black- 
stone,  Comm.  169,  170.  See  15  Mass.  495  ;  6 
Pick.  Mass.  172;  14  id.  374;  6  Johns.  N.Y. 
197  ;  2  Watts,  Penn.  23  ;  1  Vt.  155  ;  10  Pet. 
414;  11  id.  41;  1  Dan.  Ky.  279;  11  Me. 
408';  8  Viner,  Abr.  79 ;  1  Swift,  Dig.  504;  1 
Cruise,  Dig.  *05  ;  Archbnld,  Civ.  Plead.  12 ; 
Bacon, Abr.;  2Suppl.to Ves.343;  Dane, Abr, 
Index ;  1  Chitty,  Pract.  374,  note  (r). 
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DISSEISOR.  One  who  puts  another  out 
of  the  possession  of  his  lands  wrongfully. 

DISSENT.  A  disagreement  to  something 
which  has  been  done.  It  is  express  or  im- 
plied. 

2.  The  law  presumes  that  every  person  to 
whom  a  conveyance  has  been  made  has  given 
his  assent  to  it,  because  it  is  supposed  to  be 
for  his  benefit.  To  rebut  the  presumption, 
his  dissent  must  be  expressed.  See  4  Mas. 
C.  C.  206 1  11  Wheat,  78 :  1  Binn.  Penn.  502  ;  2 
id.  174;  6i(Z.  338;  12  Mass.  456;  IT  id.  552; 
3  Johns.Ch.N.Y.  261;  4  id.  136,529;  Assent, 
and  the  authorities  there  cited. 

DISSOLUTION  In  Contracts.  The 
dissolution  of  a  contract  is  the  anuUing  its 
effects  between  the  contracting  parties. 

The  dissolution  of  a  partnership  is  the 
putting  an  end  to  the  partnership.  Its  dis- 
solution does  not  affect  contracts  made  be- 
tween the  partners  and  others:  so  that  they 
are  entitled  to  all  their  rights,  and  are  liable 
on  their  obligations,  as  if  the  partnership  had 
not  been  dissolved.  See  PittTNERSHiP ;  3  Kent, 
Comm.  27  ;  Dane,  Abr. ;  Gow,  Partn. ;  Wat- 
son, Partn. ;  Bouvier,  Inst.  Index. 

In  Practice.  The  act  of  rendering  a  legal 
proceeding  null,  or  changing  its  character : 
as,  a  foreign  attachment  in  Pennsylvania  is 
dissolved  by  entering  bail  to  the  action ;  in- 
junctions are  dissolved  by  the  court. 

DISSUADE.     In   Criminal   Law.     To 

induce  a  person  not  to  do  an  act. 

To  dissuade  a  witness  from  giving  evidence 
against  a  person  indicted  is  an  indictable 
offence  at  common  law.  Hawkins,  PI.  Or.  b. 
1,  c.  21,  s.  15.  The  mere  attempt  to  stifle 
evidence  is  also  criminal  although  the  per- 
suasion should  not  succeed,  on  the  general 
principle  that  an  incitement  to  commit  a. 
crime  is  in  itself  criminal.  1  Russell,  Crimes, 
44 ;  2  East,  5,  21 ;  6  id.  464 ;  2  Strange,  904 ; 
2  Leach,  Or.  Gas.  925. 

DISTRACTED  PERSON  Atermused 
in  the  statutes  of  Illinois,  111.  Rev.  Laws, 
1833,  p.  332,  and  New  Hampshire,  Dig.  N.  H. 
Laws,  1830,  p.  339,  to  express  a  state  of 
insanity. 

DISTRACTIO.  In  CivU  Law.  The 
sale  of  a  pledge  by  a  debtor.  The  appro- 
priation of  the  property  of  a  ward  by  a 
guardian.     Calviuus,  Lex. 

DISTRAHERE  To  withdraw;  to  sell. 
Distrahere  controverjias,  to  diminish  and  settle 
quarrels ;  distrahere  matrimoniam,  to  dissolve 
marriage  ;  to  divorce.     Calvinus,  Lex. 

DISTRAIN.     To  take  as  a  pledge  pro- 

Eerty  of  another,  and  keep  the  same  until 
e  performs  his  obligation  or  until  the  pro- 
perty is  replevied  by  the  sheriff.  It  was 
used  to  secure  an  appearance  in  court,  pay- 
ment of  rent,  performance  of  services,  etc. 
3'Blaokstone,  Comm.  231 ;  Fitzherbert,  Nat. 
Brcv.  32  (B)  (C),  223.     See  Distress. 

DISTRESS  (Fr.  distraindre,  to  draw 
away  from ) .  The  taking  of  a  personal  chattel 
out  of  the  possession  of  a  wrong-doer  into  the 


custody  of  the  party  injured,  to  procure  satis- 
faction for  the  wrong  done.  3  Blackstonp, 
Comm.  6.  It  is  generally  resorted  to  lor  the 
purpose  of  enforcing  the  payment  of  rent, 
taxes,  or  other  duties,  as  well  as  to  exact 
compensation  for  such  damages  as  result 
from  the  trespasses  of  cattle. 

2.  This  remedy  is  of  great  antiquity,  and  is  said 
by  Spelman  to  have  prevailed  among  the  Gothio 
nations  of  Europe  from  the  breaking  up  of  the 
lloman  Bmpire.  The  English  statutes  since  the 
days  of  Magna  Gharta  have,  from  time  to  timej 
extended  and  modified  its  features  to  meet  the 
exigencies  of  the  times.  Our  state  legislatures 
have  generally,  and  with  some  alterations,  adopted 
the  English  provisions,  recognizing  the  old  remedy 
as  a  salutary  and  necessary  one,  equally  condu- 
cive to  the  security  of  the  landlord  and  to  the 
welfare  of  society.  As  a  means  of  collecting  rent, 
however,  it  is  becoming  unpopular  in  the  tjiiited 
States,  as  giving  an  undue  advantage  tt  landlords 
over  other  creditors  in  the  collection  of  debts. 
Taylor,  Londl.  A  T.  J  666;  2  Ball.  Penn.  68;  2 
Halst.  N.  J.  29 ;  1  Harr.  4  J.  Md.  3 ;  1  M'Cord, 
So.  C.  299;  1  Blackf.  Ind.  409;  1  Bibb,  Ky.  607; 

2  Leigh,  Va.  370 ;  3  Dan.  Ky.  209. 

3»  In  the  New  England  stfites  the  law  of  attach- 
ment on  mesne  process  has  superseded  the  law  of 
distress.  3  Pick.  Mass.  105,  360 ;  4  Dane,  Abr.  126. 
The  state  of  New  York  has  expressly  abolished  it 
by  statute.  The  courts  of  North  Carolina  hold  it 
to  be  inconsistent  with  the  spirit  of  her  laws  and 
government,  and  declare  that  the  common  process 
of  distress  does  not  exist  in  that  state.  2  M'Cord, 
So.  C.  39 ;  Cam.  &  N.  No.  C.  22.  In  Georgia  it  is 
limited  to  the  cities  of  Savannah  and  Augusta; 
while  in  Ohio,  Alabama,  and  Tennessee  there  are 
no  statutory  provisions  on  the  subject,  except  in 
the  former  state  to  secure  to  the  landlord  a  share 
of  the  crops  in  preference  to  an  execution  creditor. 
Griffith,  Law  Eeg.  404;  Aiken,  Dig.  367.  Missis- 
sippi has  abolished  it  by  statute ;  but  property 
cannot  be  taken  in  execution  on  the  premises  unleES 
a  year's  rent,  if  it  be  due,  is  first  tendered  to  the 
landlord.  And  in  Louisiana  the  landlord  may 
follow  goods  removed  from  his  premises  for  fifteen 
days  after  removal,  provided  they  continue  to  be 
the  property  of  the  tenant.     La.  Civ.  Code,  2675. 

4.  To  authorize  a  distress  for  rent  there 
must  be  an  actual  demise,  and  not  a  mere 
agreement  for  one,  at  a  certain  fixed  rent, 
payable  either  in  money,  in  produce,  or  by 
services.  But  a  parol  demise  will  be  sufii- 
cient,  and  the  terms,  although  not  imme- 
diately obvious,  may  be  capable  of  being 
reduced  to  a  certainty.  Coke,  Litt.  96  a;  9 
Wend.  N.  Y.  322 ;  3  Penn.  St.  31 ;  1  Bay, 
So.  C.  315.  Thus,  an  agreement  that  the 
lessee  shall  pay  no  rent,  provided  he  make 
repairs,  and  the  value  of  the  repairs  is  un- 
certain, would  not  authorise  tht  landlord  to 
distrain.  Add.  Penn.  347.  But  where  the 
rent  is  a  certain  quantity  of  grain,  the  land- 
lord may  distrain  for  so  many  iDushels  in 
arrear,  and  name  the  value,  in  order  that  if 
the  goods  should  not  be  replevied,  or  the 
arrears  tendered,  the  officer  may  know  what 
amount  of  money  is  to  be  raised  by  the  sale ; 
and  in  such  case  the  tenant  may  tender  tho 
arrears  in  grain.    13  Serg.  &  R.  Penn.  52.   Sea 

3  Watts  &  S.  Penn.  531. 

5.  A  distress  can  only  be  taken  for  rent  in 
arrear,  and  not,  therefore,  until  the  day  after 
it  is  due ;  unless  by  the  terms  of  the  leas" 
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it  is  made  payable  in  advance.  4  Cow.  N.  Y. 
516;  3  Munf.  Va.  277.  But  no  previous 
demand  of  rent  is  necessary,  except  where 
the  conditions  of  the  lease  require  it.  Nor 
will  the  right  be  extinguished  either  by  an 
unsatisfied  judgment  for  the  rent  or  by 
taking  a  promissory  note  therefor,  unless  such 
note  has  been  accepted  in  absolute  payment  of 
the  rent.     5  Hill,  N.Y.  651;  3  Penn.  St.  490. 

6.  It  may  be  taken  for  any  kind  of  rent 
the  detention  of  which  beyond  the  day  of 
payment  is  injurious  to  him  who  is  entitled 
to  receive  it.  At  common  law,  the  distrainer 
must  have  possessed  a  reversionary  interest 
in  the  premises  out  of  which  the  distress 
issued,  unless  he  had  expressly  reserved  a 
power  to  distrain  when  he  parted  with  the 
reversion.  2  Cow.  N.  Y.  652;  16  Johns. 
N.Y.  159;  1  Term,  441;  Coke,  Litt.  143  6. 
But  the  English  statute  of  4  Geo.  II.  c.  28 
substantially  abolished  all  distinctions  be- 
tween rents,  and  gave  the  remedy  in  all  cases 
where  rent  is  reserved  upon  a  lease.  The 
effect  of  the  statute  was  to  separate  the  right 
of  distress  from  the  reversion  to  which  it  had 
before  been  incident,  and  to  place  every  spe- 
cies of  rent  upon  the  same  footing  as  if  the 
power  of  distress  had  been  expressly  resers'ed 
m  each  case.  This  statute  has  been  enacted 
in  most  of  the  United  States.  Taylor,  Landl. 
&  T.  i  560. 

Tl.  As  to  the  different  classes  of  persons 
who  may  distrain,  it  is  held  that  each  one  of 
several  joint  tenants  may  distrain  for  the 
whole  rent  and  account  to  the  others  for 
their  respective  shares  thereof,  or  they  may 
all  join  together  for  the  purpose.  4  Bingh. 
562;  2  Ball  &  B.  Ch.  Ir.  465.  But  tenants 
in  common  have  several  estates,  and  each 
one  may  distrain  for  his  separate  share,  1 
MoClel.  &  Y.  Exch.  107  ;  Croke  Jac.  611  ; 
Coke,  Litt.  317 ;  unless  the  rent  be  of  an 
entire  thing,  as  of  a  house,  in  which  case 
they  must  all  join,  as  the  subject-matter  is 
incapable  of  division.  Coke,  Litt.  197  a;  5 
Term,  245. 

8.  A  husband  as  tenant  by  the  curtesy 
distrains  for  rent  due  to  his  wife,  although  it 
may  be  due  to  her  as  an  executrix  or  admi- 
nistratrix. 2Saund.  195;  ILd.  Raym.  369.  A 
widow  after  her  dower  has  been  admeasured 
may  distrain  for  her  third  of  the  rent.  Coke, 
Litt.  32  a.  So  may  an  heir  at  law,  or  ad- 
visee, for  that  which  becomes  due  to  them 
respectively,  after  the  death  of  the  ancestor, 
in  respect  to  their  reversionary  estate.  5 
Cow.  N.  Y.  501 ;  1  Saund.  287.  So  of  guard- 
ians, trustees,  or  agents  who  make  leases  in 
their  own  names,  as  well  as  the  assignee  of 
the  reversion  which  is  subject  to  a  lease.  2 
Hill,  N.  Y.  475;  5  Carr.  &  P.  379. 

9.  With  respect  to  what  things  may  be  dis- 
trained, they  are  generally  whatever  goods 
may  be  found  upon  the  premises,  whether 
they  belong  to  the  tenant,  an  under-tenant, 
or  to  a  stranger.  13  Wend.  N.  Y.  256  ;  1 
Rawle,  Penn.  435 ;  13  Serg.  &  R.  Penn.  57 ; 
r  Harr.  &  J.  Md.  120 ;  4  Rand.  Va.  334;  1 
Bail.  So.  C.  497;  Comyns,  Dig.  Distress  (B 1). 


Thus,  it  has  been  held  that  a  gentleman's 
chariot  which  stood  in  a  coach-house  belong- 
ing to  a  common  livery-stable  keeper  was 
distrainable  by  the  landlord  for  the  rent  due 
him  by  the  livery-stable  keeper  for  the  coach- 
house. 3  Burr.  1498.  Or  if  cattle  are  put 
on  the  tenant's  land  by  consent  of  the  owners 
of  the  beasts,  they  are  distrainable  by  the 
landlord  immediately  after  for  rent  in  arrear. 
3  Blackstone,  Comm.  8.  And  the  necessity 
of  this  rule  is  justified  by  the  consideration 
that  the  rights  of  the  landlord  would  bo  liable 
to  be  defeated  by  a  great  variety  of  frauds 
and  collusions,  if  his  remedy  should  be  re- 
stricted to  such  goods  only  as  he  could  prove 
to  be  the  property  of  the  tenant. 

10.  There  are,  however,  a  great  variety 
of  things  which,  for  obvious  reasons,  are  pri- 
vileged from  distress,  either  by  statute  or  at 
common  law.  Thus,  the  goods  of  a  person 
who  has  some  interest  in  the  land  jointly 
with  the  distrainor,  as  those  of  a  joint  tenant, 
although  found  upon  the  land,  cannot  be  dis- 
trained. The  goods  of  executors  and  admi- 
nistrators, or  of  the  assignee  of  an  insolvent 
regularly  discharged  according  to  law,  can- 
not in  Pennsylvania  be  distrained  for  more 
than  one  year's  rent.  Nor  can  the  gocds  of 
a  former  tenant,  rightfully  on  the  land,  be 
distrained  for  another's  rent.  For  example, 
a  tenant  at  will,  if  quitting  upon  notice  from 
his  landlord,  is  entitled  to  the  emblements,  or 
growing  crops;  and  therefore,  even  after  they 
are  reaped,  if  they  remain  on  the  land  for 
the  purpose  of  husbandry,  they  cannot  be 
distrained  for  rent  due  by  the  second  tenant. 
WJlles,  131.  And  they  are  equally  protected 
in  the  hands  if  a  vendee ;  for  tliey  cannot  be 
distrained  although  the  purchaser  allow 
them  to  remain  uncut  after  they  have  come 
to  maturity.  2  Ball  &  B.  Ch.  Ir.  362 ;  5  J. 
B.  Moore,  97. 

11.  As  every  thing  which  is  distrained  is 
presumed  to  be  the  property  of  the  tenant, 
it  will  follow  that  things  wherein  he  can 
have  no  absolute  and  valuable  property,  as 
cats,  dogs,  rabbits,  and  all  animals  ferce 
naiurce,  cannot  be  distrained.  Yet  if  deer, 
which  are  of  a  wild  nature,  are  kept  in  a 
private  enclosure  for  the  purpose  of  sale  or 
profit,  this  so  far  changes  their  nature,  by 
reducing  them  to  a  kind  of  stock  or  mer- 
chandise, that  they  may  be  distrained  for 
rent.  3  Blackstone,  Comm.  7.  Nor  can 
such  things  as  cannot  be  restored  to  the 
owner  in  the  same  plight  as  when  they  were 
taken,  as  milk,  fruit,  and  the  like,  be  dis- 
trained. 3  Blackstone,  Comm.  9.  So  things 
afSxed  or  annexed  to  the  freehold,  as  fur- 
naces, windows,  doors,  and  the  like,  cannot 
be  distrained,  because  they  are  not  personal 
chattels,  but  belong  to  the  realty.  Coke, 
Litt.  47  b.  And  this  rule  extends  to  such 
things  as  are  essentially  a  part  of  the  free- 
hold although  for  a  time  removed  therefrom, 
as  a  millstone  removed  to  be  picked  ;  for  this 
is  matter  of  necessity,  and  still  remains,  in 
contemplation  of  law,  part  of  the  ireehold. 
For  the   same  reason,  an  anvil  fixed  in  a 
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smith's  shop  cannot  be  distrained.  Brooke, 
Abr.  Distress,  pi.  23  ;  4  Term,  567  ;  Willes, 
512;  6  Price,  Bxoh.  3;  2  Ohitt.  Bail.  167. 

12.  Goods  are  also  privileged  in  oases 
where  the  proprietor  is  either  compelled  from 
necessity  to  place  his  goods  upon  the  land,  or 
where  he  does  so  for  commercial  purposes. 
17  Sorg.  &  R.  Penn.  139 :  7  Watts  &  S.  Penn. 
302 ;  8  id.  302 ;  4  Halst.  N.  J.  110 ;  1  Bay,  So. 
C.  102,  170 ;  2  M'Cord,  So.  C.  39 ;  3  Ball  & 
B.  75;  6  J.  B.  Moore,  243;  8  id.  254;  1 
Biqgh.  283 ;  2  Carr.  &  P.  353 ;  1  Crompt.  & 
M.  Exoh.  380.  In  the  first  case,  the  goods 
are  exempt  because  the  owner  has  no  option : 
hence  the  goods  of  a  traveller  in  an  inn  are 
exempt  from  distress.  7  Hen.  VII.  M  1,  p. 
I;  Hammond,  Nisi  P.  380  a;  2  Keay.  439; 
Barnes,  472;  1  W.  Blackst.  483;  3  Burr. 
1408.  In  the  other,  the  interests  of  the  com- 
munity require  that  commerce  should  be 
encouraged:  and  adventurers  will  not  engage 
in  speculations  if  the  property  embarked  is 
to  be  made  liable  for  the  payment  of  debts 
they  never  contracted.  Hence  goods  landed 
at  a  wharf,  or  deposited  in  a  warehouse  on 
storage,  cannot  be  distrained.  17  Serg.  &  E. 
Penn.  138;  5  Whart.  Penn.  9,  14;  21  Me. 
47 ;  23  Wend.  N.  Y.  462.  Valuable  things 
in  the  way  of  trade  are  not  liable  to  distress: 
as,  a  horse  standing  in  a  smith's  shop  to  bo 
shod,  or  in  a  common  inn,  or  cloth  at  a 
tailor's  house  to  be  made  into  a  coat,  or  corn 
sent  to  a  mill  to  be  ground;  for  these  are  pri- 
vileged and  protected  for  the  benefit  of  trade. 
3  Blackstone,  Comm.  8.  On  the  same  prin- 
ciple, it  has  been  decided  that  the  goods  of  a 
boarder  are  not  liable  to  be  distrained  for 
rent  due  by  the  keeper  of  a  boarding-house, 
5  Whart.  Penn.  9,  unless  used  by  the  tenant 
with  the  boarder's  consent  and  without  that 
of  the  landlord.     1  Hill,  N.  Y.  565. 

13.  Goods  taken  in  execution  cannot  be 
distrained.  The  law  in  some  states  gives  the 
landlord  the  right  to  claim  payment  out  of 
the  proceeds  of  an  execution  for  rent  not  ex- 
ceeding one  year,  and  he  is  entitled  to  pay- 
ment up  to  the  day  of  seizure,  though  it  be 
in  the  middle  of  a  quarter,  2  Yeates,  Penn. 
274 ;  5  Binn.  Penn.  505  ;  but  he  is  not  en- 
titled to  the  day  of  sale.  5  Binn.  Penn.  505. 
See  18  Johns.  N.  Y.  I.  The  usual  practice  is 
to  give  notice  to  the  sherifl'  that  there  is  a 
certain  sum  due  to  the  landlord  as  arrears 
of  rent, — which  notice  ought  to  be  given  to 
the  sherifi',  or  person  who  takes  the  goods  in 
execution  upon  the  premises  ;  for  the  sheriff 
is  not  bound  to  find  out  whether  rent  is  due, 
nor  is  he  liable  to  an  action  unless  there  has 
been  a  demand  of  rent  before  the  removal.  1 
Strange,  97,  214;  3  Taunt.  400;  2  Wils.  140; 
Comyns,  Dig.  Rent  (D  8) ;  11  Johns.  N.  Y. 
185.  This  notice  can  be  given  by  the  imme- 
diate landlord  only.  A  ground-landlord  is  not 
entitled  to  his  rent  out  of  the  goods  of  the 
under-tenant  taken  in  execution.  2  Strange, 
787.  And  where  there  are  two  executions, 
the  landlord  is  not  entitled  to  a  year's  rent 
on  each.  See  2  Strange,  1024.  Goods  dis- 
trained and  replevied  may  be  distrained  by 


another    landlord    for    subsequent  rent.     2 
Dall.  Penn.  68. 

14.  By  special  acts  of  some  of  the  legis- 
latures, it  is  provided  that  tools  of  a  man's 
trade,  some  designated  household  furniture, 
school-books,  and  the  like,  shall  be  exempted 
from  distress,  execution,  or  sale.  And  by  a 
recent  act  of  assembly  of  Pennsylvania, 
April  9,  1849,  property  to  the  value  of  three 
hundred  dollars,  exclusive  of  all  wearing- 
apparel  of  the  defendant  and  his  family,  and 
all  Bibles  and  school-books  in  use  in  the 
family,  are  exempted  from  levy  and  sale  on 
execution  or  by  distress  for  rent. 

15.  Besides  the  above-mentioned  goods 
and  chattels  which  are  absolutely  privileged 
from  distress,  there  are  others  which  are  con- 
ditionally so,  but  which  may  be  distrained 
under  certain  circumstances.  These  are — 
beasts  of  the  plough,  which  are  exempt  if 
there  be  a  sufficient  distress  besides  on  the 
land  whence  the  rent  issues.  Coke,  Litt.  47 
a;  Bacon,  Abr.  Distress,  B;  implements  of 
trade,  as  a  loom  in  actual  use,  where  there 
is  a  sufficient  distress  besides,  4  Term,  565  ; 
other  things  in  actual  use, — as  a  horse 
whereon  a  person  is  riding,  an  axe  in  the 
liands  of  a  person  cutting  wood,  and  the  like. 
Coke,  Litt.  47  a. 

16.  At  common  law  a  distress  could  not 
be  made  after  the  expiration  of  the  leai-e.  To 
remedy  this  evil,  tlie  legislature  of  Pennsyl- 
vania passed  an  act  making  it  "  lawful  for 
any  person  having  any  rent  in  arrear  or  due 
upon  any  lease  for  life  or  years  or  at  will,ended 
or  determined,  to  distrain  for  such  arrears 
after  the  determination  of  the  said  respective 
leases,  in  the  eame  manner  as  they  might 
have  done  if  such  lease  had  not  been  ended: 
provided  that  such  distress  be  made  during 
the  continuance  of  such  lessor's  title  or  in- 
teirest."  Act  of  March  21,  1772,  s.  14,  1 
Smith,  Penn.  Laws,  375.  Similar  legislative 
enactments  exist  in  most  of  the  other  states. 
In  the  city  and  county  of  Philadelphia,  the 
landlord  may,  under  certain  circumstances, 
apportion  his  rent,  and  distrain  before  it  be- 
comes due.  See  act  of  March  -25,  1825,  s.  1, 
Pamph.  Laws,  114. 

IT.  A  distress  may  be  made  either  upon 
or  off  the  land.  It  generally  follows  the  rent, 
and  is,  consequently,  confined  to  the  land  out 
of  which  it  issues.  If  two  pieces  of  land, 
therefore,  are  let  by  two  separate  demises, 
although  both  be  contained  in  one  lease,  a 
joint  distress  cannot  be  made  for  them ;  for 
this  would  be  to  make  the  rent  of  one  issue 
out  of  the  other.  Rep.  temp.  Hardw.  245  ; 
2  Strange,  1040.  But  where  lands  lying  in 
different  counties  are  let  together  by'one  de- 
mise at  one  entire  rent,  and  it  does  not  ap- 
pear that  the  lands  are  separate  from  each 
other,  one  distress  may  be  made  for  tlie 
whole  rent.  1  Ld.  Raym.  55  ;  12  Mod.  76. 
And  where  rent  is  charged  upon  land  which 
is  afterwards  held  by  several  tenants,  the 
grantee  or  landlord  may  distrain  for  the 
whole  upon  the  land  of  any  of  them  ;  because 
the  whole  rent  is  deemed  to  issue  out  of  every 
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part  of  the  land.  RoUe,  Abr.  671.  If  there  be 
a  house  on  the  land,  the  distress  may  be  made 
in  the  house ;  if  the  outer  door  or  window  be 
open,  a  distress  may  be  taken  out  of  it.  Rolle, 
Abr.  671.  If  an  outer  door  be  open,  an  inner 
door  may  be  broken  for  the  purpose  of  taking 
a  distress,  but  not  otherwise.  Comb.  47 ;  Cas. 
temp.  Hard.  168.  Barges  on  a  river,  attached 
to  the  leased  premises  (a  wharf)  by  ropes, 
cannot  be  distrained.     6  Bingh.  150. 

18.  By  the  5th  and  6th  sections  of  the 
Pennsylvania  act  of  assembly  of  March  21, 
1772,  copied  from  the  11  Geo.  II.  c.  19,  it  is 
enacted  that  if  any  tenant  for  life,  years,  at 
will,  or  otherwise,  shall  fraudulently  or  clan- 
destinely convey  his  goods  off  the  premises 
to  prevent  the  landlord  from  distraining  the 
same,  such  person,  or  any  person  by  him 
lawfully  authorized,  may,  within  thirty  days 
after  such  conveyance,  seize  the  same,  wher- 
ever they  shall  be  found,  and  dispose  of  them 
in  such  manner  as  if  they  had  been  dis- 
trained on  the  premises.  Provided  that  the 
landlord  shall  not  distrain  any  goods  which 
shall  have  been  previously  sold,  bond  Jide 
and  for  a  valuable  consideration,  to  one  not 
privy  to  the  fraud.  To  bring  a  case  within 
the  act,  the  removal  must  take  place  after  the 
rent  becomes  due,  and  must  be  secret,  not 
made  in  open  day ;  for  such  removal  cannot 
be  said  to  be  clandestine  within  the  meaning 
of  the  act.  3  Esp.  Nisi  P.  15  ;  12  Sorg.  &  R. 
Penn.  217  ;  7  Bingh.  423 ;  1  Mood.  &  M.  535. 
This  English  statute  has  been  rc-onaoted  in 
most  of  the  states.  It  has,  however,  been 
made  a  question  whether  goods  are  protected 
that  were  fraudulently  removed  on  the  night 
before  the  rent  had  become  due.  4  Campb. 
135.  The  goods  of  a  stranger  cannot  be  pur- 
sued: they  can  be  distrained  only  while  they 
are  on  the  premises.     1  Dall.  Penn.  440. 

19.  A  distress  for  rent  may  be  made  either 
by  the  person  to  whom  it  is  due,  or,  which  is 
the  preferable  mode,  by  a  constable,  or  bailiff, 
or  other  officer. properly  authorized  by  him. 
If  made  by  a  constable,  it  is  necessary  that 
he  should  be  properly  authorized  to  ma.ke  it; 
for  which  purpose  the  landlord  should  give 
him  a  written  authority,  or,  as  it  is  usually 
called,  a  warrant  of  distress ;  but  a  sub- 
sequent assent  and  recognition  given  by  the 
party  for  whose  use  the  distress  has  been 
made  is  sufficient.     Hammond,  Nisi  P.  382. 

Being  thus  provided  with  the  requisite  au- 
thority to  make  a  distress,  he  seizes  the 
tenant's  goods,  or  some  of  them  in  the  name 
of  the  whole,  and  declares  that  he  takes  them 
as  a  distress  for  the  sum  e-xpressed  in  the 
warrant  to  be  due  by  the  tenant  to  the  land- 
lord, and  that  he  takes  them  by  virtue  of  the 
said  warrant;  which  warrant  he  ought,  if 
required,  to  snow.  1  Leon.  50.  When  making 
the  distress,  it  ought  to  be  made  for  the  whole 
rent ;  but  if  goods  cannot  be  found  at  the 
time  sufficient  to  satisfy  the  whole,  or  the 
party  mistake  the  value  of  the  thing  dis- 
trained, he  may  make  a  second  distress. 
Bradb.  129,  130;  2  Troubat  &  H.  Pract.  155. 
It  must  be  taken  in  the  daytime  after  sun- 


rise and  before  sunset;  except  for  damage 
feasant,  which  may  be  in  the  night.  Coke, 
Litt.  142  a. 

20.  As  soon  as  a  distress  is  made,  an  in- 
ventory of  the  goods  should  be  made,  and  a 
copy  of  it  delivered  to  the  tenant,  together 
with  a  notice  of  taking  such  distress,  with 
the  cause  of  taking  it,  and  an  opportunity 
thus  afforded  the  owner  to  replevy  or  redeem 
the  goods.  This  notice  of  taking  a  distress 
is  not  required  by  the  statute  to  be  in  writing ; 
and,  therefore,  parol  or  verbal  notice  may  be 
given  either  to  the  tenant  on  the  premises,  or 
to  the  owner  of  the  goods  distrained.  12 
Mod.  76.  And  although  notice  is  directed 
by  the  act  to  specify  the  cause  of  taking,  it 
is  not  material  whether  it  accurately  state 
the  period  of  the  rent's  becoming  due,  Dougl. 
279,  or  even  whether  the  true  cause  of  taking 
the  goods  be  expressed  therein.  7  Term, 
654.  If  the  notice  be  not  personally  given, 
it  should  be  left  in  writing  at  the  tenant's 
house,  or,  according  to  the  directions  of  the 
act,  at  the  mansion-house,  or  other  most  noto- 
rious place  on  the  premises  charged  with  the 
rent  distrained  for. 

31.  The  distrainor  may  leave  or  impound 
the  distress  on  the  premises  for  the  five  days 
mentioned  in  the  act,  but  becomes  a  tree- 
passer  after  that  time.  2  Dall.  Penn.  69.  As 
in  many  cases  it  is  desirable,  for  the  sake  of 
the  tenant,  that  the  goods  should  not  be  sold 
as  soon  as  the  law  permits,  it  is  usual  for 
him  to  sign  an  agreement  or  consent  to  their 
remaining  on  the  premises  for  a  longer  time, 
in  the  custody  of  the  distrainor,  or  of  a  per- 
son by  him  appointed  for  that  purpose. 
AVhile  in  his  possession,  the  distrainor  cac- 
not  use  or  work  cattle  distrained,  unless  it  bo 
for  the  owner's  benefit,  as  to  milk  a  cow,  or 
the  like.     5  Dane,  Abr.  34. 

32.  Before  the  goods  arc  sold,  they  must 
be  appraised  by  two  reputable  freeholders, 
who  shall  take  an  oath  or  affirmation,  to  be 
administered  by  the  sheriff,  under-sheriff,  or 
coroner,  in  the  words  mentioned  in  the  act. 
The  next  requisite  is  to  give  six  days'  public 
notice  of  the  time  and  place  of  sale  of  the 
things  distrained  ;  after  which,  if  they  have 
not  been  replevied,  they  may  be  sold  by  the 
proper  officer,  who  may  apply  the  proceeds 
to  the  payment  and  satisfaction  of  the  rent, 
and  the  expenses  of  the  distress,  appraise- 
ment, and  sale.  The  overplus,  if  any,  is  to 
be  paid  to  the  tenant.  A  distrainor  has 
always  been  held  strictly  accountable  for 
any  irregularity  he  might  commit,  although 
accidental,  as  well  as  for  the  taking  of  any 
thing  more  than  was  reasonably  required  to 
satisfy  the  demand.  Bradby,  Dist. ;  Gilbert, 
Rent;  Taylor,  Landl.  &  T. 

DISTRESS  INFINITE.  In  EngUsh 
Practice.  A  process  commanding  the  sheriff 
to  distrain  a  person  from  time  to  time,  and 
continually  afterwards,  by  taking  his  goods 
by  way  of  pledge  to  enforce  the  performance 
of  something  due  from  the  party  distrained 
upon.  In  this  case  no  distress  can  be  im- 
moderate, because,  whatever  its  value   may 
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be,  it  cannot  be  aold,  but  is  to  be  immediately 
restored  on  satisfaction  being  made.  3  Black- 
stone,  Comm.  231.  It  was  the  means  an- 
ciently resorted  to  to  compel  an  appearance. 
See  Attachment  ;  Arrest. 

DIciTRIBUTION.  In  Practice.  The 
division  by  order  of  the  court  having  author- 
ity, among  those  entitled  thereto,  of  the  resi- 
due of  the  personal  estate  of  an  intestate, 
after  payment  of  the  debts  and  charges. 
/  The  term  sometimes  denotes  the  division  of  a  re- 
lidue  of  both  real  and  personal  estate,  and  also  the 
division  of  an  estate  according  to  the  terms  of  a  will. 

S.  The  title  to  real  estate  vests  in  the  heirs 
by  the  death  of  the  owner;  the  legal  title  to 
personal  estate,  by  such  death,  vests  in  the 
executor  or  administrator,  and  is  transferred 
to  the  persons  beneficially  interested,  by  the 
distribution.     4  Conn.  347. 

Tho  law  of  the  domioil  of  the  decedent  governs 
in  the  distribution  of  his  personal  estate,  unless 
otherwise  provided  by  statute.  See  Domicil  j  Con- 
flict OP  Laws.  In  Alabama,  Arkanaaa,  Califor- 
nia, Connecticut,  Florid'tf  Geonjia,  Ill%noi8f  [ndiann, 
Iowa,  Louisiana,  Michigan,  Minnesota,  Missisaippt, 
Missouri,  Neio  Hampshire,  Ohio,  Pennsylvania, 
South  C'iroliiia,  Texas,  and  Vermont,  the  rules  fnr 
the  distribution  of  personal  property  are,  by  sta- 
tute, the  same  as  those  of  the  descent  of  real  es- 
tate, where  no  distinction  is  made  between  real 
estate  ancestral  and  non-ancestral,  and,  where 
such  distinction  is  made,  of  real  estate  non-ances- 
tral. Ala.  Code,  g  1572;  Ark.  Dig.  Stat.  (1848) 
441;  Wood,  Cal.  Dig.  2359;  Conn.  Comp.  Stat. 
(1854)  499,  ^  46;  Thompson,  Fla.  Dig.  191;  Cobb, 
New  Dig.  Ga.  Laws,  241;  111.  Rev.  Stat.  (1858) 
1199;  1  Ind.  Rev.  Stat.  248;  Iowa  Stat.  (1858)  96; 
Mich.  Comp.  Laws,  870;  Miss.  Rev.  Stat.  452; 
Minn.  Stat.  (1359)  c.  42,  §  8;  1  Mo.  Rev.  Stat.  659; 
Swan,  Ohio  Rev.  Stat.  (1854)  322;  Purdon,  Dig. 
Penn.  Laws  (1356),  4J2;  5  Cooper,  So.  C.  Stat.  162; 
Tex.  Stat.  (1859)  99;  Vt.  Comp.  Stat.  (1850)  364. 

3.  The  rule  is  substantially  the  same,  also,  in 
Kentucky,  Maine,  and  Wisconsin.  Me.  Rev.  Stat. 
(1856)  c.  5,  g  8;  1  Ky.  Rev.  Stat.  (1860)  423;  Wise. 
Rev.  Stat.  (1853)  587.     See  Descent. 

In  Delaware,  by  statute,  the  residue  of  the  estate 
of  a  deceased  person,  after  the  payment  of  all  legal 
demands  and  charges,  must  be  distributed  to  and 
among  the  children  of  the  intestate  and  the  lawful 
issue  of  such  children  who  may  have  died  before 
the  intestate.  If  there  be  none  such,  then  to  and 
among  the  brothers  and  sisters  of  the  intestate  of 
the  whole  blood,  and  the  lawful  issue  of  such  of 
them  as  may  have  died  before  the  intestate.  If 
there  be  none  such,  then  to  the  father  of  the  intes- 
tate, or,  if  he  be  dead,  to  the  mother.  If  they  be 
both  dead,  then  to  and  among  the  next  of  kin  to 
the  intestate,  in  equal  degrees,  and  to  lawful  issue 
of  such  kin  as  shall  have  died  before  the  intestate. 
Provided  that  if  the  intestate  be  a  married  woman 
at  the  time  of  her  death,  her  husband  shall  be  en- 
titled to  the  whole  residue,  or,  if  the  intestate  leave 
a  widow,  she  shall  be  entitled  absolutely,  if  there 
be  issue  of  the  intestate,  to  one-third  part  of  such 
residue;  or  if  there  be  no  such  issue,  but  brothers, 
sisters,  or  other  kin,  to  one-half  part  such  residue; 
or,  if  there  be  no  kin  to  the  intestate,  to  the  whole 
of  such  residue. 

4.  Distribution  among  children,  brothers,  or 
otlier  kin  in  equal  degree,  must  be  in  equal  por- 
tions; but  the  issue  of  such  of  them  as  shall  have 
died  before  the  intestate  shall  take  according  to 
stocks,  by  right  of  representation;  and  this  rule 
holds  although  the  distribution  be  entirely  among 
such  issue.     Del.  Laws  (1852),  304. 


In  Maryland,  it  is  provided  that  when  all  the 
debts  of  an  intestate,  exhibited  and  pro\ed,  <  r  no- 
tified and  not  barred,  shall  have  betn  discharged, 
or  settled  and  allowed  to  be  retained,  as  herein  di- 
rected, the  admin  it-tratur  shall  proceed  to  make 
distribution  of  the  surplus  as  follows.  If  the  intes- 
tate leave  a  widow,  and  no  child,  parent,  grandchild, 
brother,  or  sister,  or  the  child  of  a  brother  or  Hister, 
of  the  said  intestate,  the  said  widow  shall  be  en- 
titled to  the  whole.  If  there  be  a  widow  and  a 
child  or  children,  or  a  descendt^nt  or  descendants 
from  a  child,  the  widow  shall  have  one-third  only. 
If  there  be  a  widow  and  no  child,  or  descendants,  of 
the  intestate,  but  the  said  intestate  shall  leave  a 
father,  or  mother,  or  brother,  or  si&ter,  or  child  of 
a  brother  or  sister,  the  widow  shall  have  one-half. 
The  surplus,  exclusive  of  the  widow's  share,  or  the 
whole  surplus,  if  there  be  no  widow,  shall  go  as 
follows. 

5*  If  there  be  children  and  no  other  descend- 
ant, the  surplus  shall  be  divided  equally  amongst 
them.  If  there  be  a  child  or  children,  and  a  child 
or  children  of  a  deceased  child,  the  child  or  children 
of  such  deceased  child  shall  t;ike  such  share  as  his, 
her,  or  their  deceased  parent  would,  if  alive,  l>e  en- 
titled to;  and  every  other  descendant  or  other  de- 
scendants in  existence  at  the  death  of  the  intestate 
shall  stand  in  tho  place  of  his,  her,  or  their  deceased 
ancestor:  provided  that  if  any  child  or  deecendant 
shall  have  been  advanced  by  the  intestate  Ly  set- 
tlement or  portion,  the  same  shall  be  reckoned  in 
the  surplus,  and  if  it  be  equal  or  superior  to  a  share, 
such  child  or  descendant  shall  be  excluded;  but  the 
widow  shall  have  no  iidvantag,e  by  bringing  such 
advancement  into  reckoning;  and  maintenance,  or 
education,  or  money  given  without  a  view  to  a  por- 
tion  or  settlement  in  life,  shall  not  be  deemed  ad- 
vancement; and  in  all  cases  those  in  equal  degree, 
claiming  in  the  place  of  an  ancestor,  shall  take 
equal  shares.  If  there  be  a  father  and  no  child  or 
descendant,  the  father  shall  have  the  whole.  If 
there  be  a  brother  or  sister,  or  child  or  descendant 
of  a  brother  or  sister,  and  no  child,  descendant,  or 
father  of  the  intestate,  the  said  brother,  sit-ter,  or 
child,  or  descendant  of  a  brother  or  sister,  shall 
have  the  whole.  Every  brother  and  sitter  ot  the 
intestate  shall  be  entitled  to  an  equal  share;  and 
the  child  or  children  (,f  a  brother  or  sister  of  the 
intestate  shall  stand  in  the  plaee  of  such  brother 
or  sister.  If  the  intestate  leave  a  mother  and  no 
child,  descendant,  father,  brother,  sister,  or  child  or 
descendant  of  a  brother  or  sister,  the  mother  shall 
be  entitled  to  the  whole;  and  in  case  there  be  no 
father,  a  mother  shall  have  an  equal  share  with  the 
brothers  and  sisters  of  the  deceased,  and  their  chil- 
dren and  descendants. 

6.  After  children,  descendants,  father,  mother, 
brothers,  and  sisters  of  the  deceased  and  their  de- 
scendants, all  collateral  relations  in  equal  degree 
shall  take;  and  no  representation  amongst  such  col- 
laterals shall  be  allowed ;  and  there  shall  be  no  dis- 
tinction between  the  whole  and  half  blood.  If  there 
be  no  collaterals,  a  grandfather  may  take;  and  if 
there  be  two  grandfathers,  they  shall  take  alike; 
and  a  grandmother,  in  case  of  the  death  of  her 
husband  the  grandfather,  shall  take  as  he  might 
have  done.  If  any  person  entitled  to  distribution 
shall  die  before  the  same  be  made,  his  or  her  share 
shall  go  to  his  or  her  representatives.  Posthumous 
children  of  intestates  shall  take  in  the  same  man- 
ner as  if  they  had  been  born  before  the  decease  of 
the  intestate;  but  no  other  posthumous  relation 
shall  be  considered  as  entitled  to  distribution  in  his 
or  her  own  right.  If  there  be  no  relations  of  the 
intestate  within  the  fifth  degree, — which  degree 
shall  be  reckoned  by  counting  down  from  the  com- 
mon ancestor  to  the  more  remote, — the  whole  sur- 
plus shall  belong  to  the  state,  to  be  applied  as  tho 
legislature  shall  hereafter  direct,  saving  to  the  dif- 
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f^rent  schools  in  thia  state  the  rights  which,  by  ex- 
isting laws,  they  now  respectively  possess.  Dursey, 
Md.  Laws  {V/QH),  401. 

T,  In  Maaaackusetls,  it  is  provided  that  when  a 
person  dies  possessed  of  personal  estate,  or  any 
right  or  interest  therein,  nut  lawfully  disposed  of 
hy  will,  it  shall  be  applied  and  distributed  as  fol- 
lows:— /'Vrsi,  the  widow  and  minur  children  shall  be 
entitled  to  such  parts  thereof  as  may  be  allowed  to 
them  under  the  provisions  of  the  statute  (c.  96). 
Second,  the  personal  estate  remaining  after  such 
allowance  shall  be  applied  to  the  payment  of  the 
debts  of  the  deceased,  with  the  charges  of  his  fu- 
neral und  settling  his  estate.  5'Ae  residue  shall  he 
distributed  among  the  same  persons  who  would  be 
entitled  to  the  real  estate  under  the  statutes  (c. 
91),  and  in  the  same  proportion  as  therein  described, 
with  the  following  exceptions.  If  the  intestate 
was  a  married  woman,  her  husband  is  entitled  to 
the  whole  of  the  residue.  If  the  intestate  leaves  a 
widow  and  issue,  the  widow  is  entitled  to  one-third 
part  of  tha  residue.  If  he  leaves  a  widow  and  no 
issue,  the  widow  is  entitled  to  the  whole  of  the  re- 
sidue to  the  amount  of  five  thousand  dollars,  and 
to  one-half  of  the  excess  of  such  residue  above  ten 
thousand  dollars.  If  there  be  no  husband,  widow, 
or  kinilreJ,  thewhole  escheats  to  the  commonwealth. 
Mass.  Gent.  Stat.  (1860)  486. 

8.  In  iVe/o  Jersey/,  it  is  provided  that  the  whole 
surplusage  of  the  goods,  chattels,  and  personal  es- 
tate of  every  person  dying  intestate  shall  be  distri- 
buted in  manner  following : — that  is  to  say,  one- 
third  part  of  the  said  surplusage  to  the  widow  of 
the  intestate,  and  all  the  residue,  by  equal  portions, 
to  and  among  the  children  of  such  intestate 
and  such  persons  as  legally  represent  such  chil- 
dren, in  case  any  of  the  said  children  be  then  dead, 
other  than  such  child  or  children  who  shall  have 
any  estate  by  the  settlement  of  the  intestate,  or 
shall  be  advanced  by  the  intestate,  in  his  lifetime, 
by  portion  or  portions  equal  to  the  share  which 
shall  by  suoh  distribution  be  aU.)tted  to  the  other 
children  to  whom  such  distribution  is  to  be  made; 
and  in  case  any  child  shall  have  any  estate  by  set- 
tlement from  the  said  intestate,  or  shall  be  ad- 
vanced by  the  said  intestate,  in  his  lifetime,  by 
portion  not  equal  tj  the  share  which  will  be  due  to 
the  other  children  by  such  distribution  as  aforesaid, 
then  so  much  of  the  surplusage  of  the  estate  of 
such  intestate  shall  be  distributed  to  such  child  or 
children  as  shall  have  any  land  by  settlement  from 
the  intestate,  or  were  advanced  in  the  lifetime  of 
the  intestate,  as  shall  make  the  estate  of  all  the 
said  children  to  be  equal,  as  near  as  can  be  esti- 
mated. And  in  case  there  be  no  children,  nor  any 
legal  representatives  of  them,  then  one  moiety  of 
the  said  estate  shall  be  allotted  to  the  widow  of  the 
said  intestate,  and  the  residue  of  the  said  estate  shall 
bo  distributed  equally  to  every  of  the  next  of  kindred 
to  the  intestate  who  are  in  equal  degree  and  those 
who  reprL'scnt  them :  provided  that  no  representation 
shall  be  admitted  among  collaterals  after  brothers' 
and  sisters'  ohildren.  And  in  case  there  be  no 
widow,  then  all  the  said  estate  to  be  distributed 
equally  to  and  among  the  children ;  and  in  case 
there  be  no  child,  thon  to  the  next  of  kindred  in 
equal  degree  of  or  unto  the  intestate,  and  their 
legal  representatives  as  aforesaid,  and  in  no  other 
manner  whatsoever.  1  Nixon,  N.  J.  Dig.  (1865) 
257. 

9.  In  Neto  YorJc,  it  is  provided  that  where  the 
deceased  shall  have  died  intestate,  the  surplus  of 
his  personal  estate  remaining  after  payment  of 
debts,  and,  where  the  deceased  left  a  will,  the  sur- 
plus remaining  after  the  payment  of  debts  and 
legacies,  if  not  bequeathed,  shall  be  distributed  to 
the  widow,  children,  or  next  of  kin  to  the  deceased, 
in  manner  following.  One-third  part  thereof  to 
the  widow,  and  all  the  residue  by  equal  portions 


among  the  children,  and  such  persons  as  legally 
reprt^sent  such  children,  if  any  of  them  shall  have 
died  before  the  deceased;  if  there  bo  nu  children, 
nor  any  legal  representatives  of  them,  then  one 
moiety  of  the  whole  surplus  shall  be  allotted  to 
the  widow,  and  the  other  moiety  shall  be  distri- 
buted to  the  next  of  kin  of  the  deceased,  entitled 
under  the  provisions  of  this  feection;  if  the  de- 
ceased leave  a  widow,  and  no  descendant,  parent, 
brother  or  sister,  nephew  or  niece,  the  wido.w  shall 
be  entitled  to  the  whole  surplus;  but  if  ihere  be  a 
brother  or  sis:er,  nephew  or  niece,  and  no  descend- 
ant or  parent,  the  widow  shall  be  entitled  to  a 
moiety  of  the  surplus  as  above  provided,  and  to 
tho  whole  of  the  residue  where  it  does  not  ex- 
ceed two  thousand  dollars;  if  tho  residue  exceed 
that  sum,  she  shall  receive,  in  addition  tu  her 
moiety,  two  thousand  dollars,  and  the  remainder 
shall  be  distributed  to  the  brothers  and  sisters  ond 
their  representatives.  In  case  there  be  no  widow 
and  no  children,  end  no  representatives  of  a  child, 
then  the  whole  surplus  shall  be  distributed  to  the 
next  of  kin  in  equal  degree  to  the  deceased,  and  the 
legal  rcpresentiitives.  If  there  be  no  widow,  then 
the  whole  surplus  shall  be  distributed  equally  to 
and  among  the  children  and  such  as  legally  re- 
present them.  If  the  deceased  shall  leave  no  chil- 
dren and  no  representative  of  them,  find  no  father, 
and  shall  leave  a  widow  and  a  mother,  the  moiety 
not  distributed  to  tho  widow  shall  be  distributed  in 
equal  shares  to  his  mother  and  brothers  and  sis- 
ters, or  the  representatives  of  such  brothers  and 
sisters;  and  if  there  be  no  widow,  the  whole  sur- 
plus shall  bo  distributed  in  like  manner  to  the 
mother  and  to  the  brothers  and  sisters,  or  the  re- 
presentatives of  such  brothers  ond  sisters. 

10.  If  tho  deceased  leave  a  father  and  no  child 
or  descendant,  the  father  shall  take  a  moiety  if 
there  be  a  widow,  and  the  whole  if  there  be  no 
widow.  If  the  deceased  leave  a  mother  and  no 
child,  descendant,  father,  brother,  sister,  cr  repre- 
sentative of  a  brother  or  sister,  the  mother,  if  thtre 
be  a  widow,  shall  take  a  moiety,  and  the  whole  if 
there  bo  no  widow.  And  if  the  deceased  shall 
have  been  an  illegitimate,  and  have  left  a  mother 
and  no  child  or  descendant  or  widow,  such  mother 
shall  take  the  whole,  and  shall  be  entitled  to  letters 
of  administration  in  exclusion  of  all  other  persons, 
in  pursu.Tnco  of  the  provisions  of  this  chapter. 
And  if  the  mother  of  such  deceased  shall  be  dead, 
the  relatives  of  the  deceased  on  the  port  of  the 
mother  shall  take  in  the  same  manner  as  if  the 
deceased  had  been  legitimate,  and  be  entitled  to 
letters  of  administration  in  the  same  order.  AVhcre 
the  descendants  or  next  of  kin  to  the  deceased,  en- 
titled to  share  in  his  estate,  shall  be  all  in  equal 
degree  to  the  deceased,  their  shares  shall  be  equal. 
When  such  descendants  or  next  of  kin  shall  be  of 
unequal  degrees  of  kindred,  the  surplus  shall  be 
apportioned  among  those  entitled  thereto  accord- 
ing to  their  respective  stocks,  so  that  those  who 
take  in  their  own  right  shall  receive  equal  shores, 
and  those  who  take  by  representation  shall  receive 
the  share  to  which  the  parent  whom  they  repre- 
sent, if  living,  would  have  been  entitled.  No  re- 
presentation shall  bo  admitted  among  coUatenils 
after  brothers'  and  sisters'  children.  Relatives  of 
the  half-blood  shall  take  equally  with  those  of  the 
whole  blood  in  Ihe  same  deirieo;  and  the  repre- 
sentatives of  such  relation  shall  take  in  the  same 
manner  as  representatives  of  the  whole  blood. 
Descendants  and  next  of  kin  of  the  deceased  be- 
gotten before  his  death,  but  born  thereafter,  take 
in  the  same  manner  as  if  they  had  been  born  in 
the  lifetime  of  the  deceased  and  had  survived  him. 
3  N,  Y.  Rev.  Stat.  5th  ed.  239. 

11.  In  North  Carolina,  it  ie  provided  that  every 
administrator  shall  distribute  the  surplus  of  the 
estate  of  his  intestate  in  the  manner  following, 
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namolj.  If  there  are  not  more  than  two  chiMren, 
one-third  part  to  the  widow  of  the  intestate,  and 
all  the  residue  by  equal  portions  to  and  among  tho 
children  of  the  intestate,  and  such  persons  as  le- 
gally represent  such  children  as  may  then  be  dt-ad. 
If  there  are  mure  than  two  children,  ihen  the  widow 
shall  share  equally  with  all  the  children,  and  bo 
entitled  to  a  child's  part.  If  there  be  no  child  nor 
legal  representative  of  a  deceased  child,  then  one- 
half  of  the  estate  shall  be  allotted  to  the  widow, 
,  and  the  residue  be  distributed  equally  to  every  of 
the  next  of  kin  to  the  intestate)  who  are  in  equal 
degree,  and  to  those  who  legally  represent  them. 
If  there  be  no  widow,  the  estate  shall  be  distri- 
buted, by  equal  portions,  among  all  the  children, 
and  such  persons  as  legally  represent  such  children 
as  may  be  dead.  If  there  be  neither  widow  nor 
children,  nor  any  legal  representative  of  children, 
the  estate  shall  be  distributed  equally  to  every  of 
the  next  of  kin  of  the  intestate  who  are  in  equal 
degree,  and  to  those  who  legally  represent  them. 
But  if,  after  the  death  of  the  father,  and  in  the 
lifetime  of  the  mother,  any  of  his  children  shall  die 
intestate,  without  wife  or  chiliren,  every  brother 
and  sister,  and  the  representatives  of  them,  shall 
have  an  equal  share  with  the  mother  of  the  de- 
ceased child.     No.  C.  Rev.  Stat.  (ISS.i)  369. 

I'Z,  In  Oregon,  it  is  provided  that  when  any 
person  shall  die  possessed  of  any  personal  estate, 
or  of  any  right  or  interest  therein,  not  lawfully 
disposed  of  by  his  last  will,  the  same  shall  be  ap- 
plied and  distributed  as  follows.  The  widow,  if 
any,  f-hall  be  allowed  all  articles  of  her  apparel  or 
ornament,  according  to  the  degree  and  estate  of 
her  husband,  and  such  provisions  and  other  neces- 
saries for  the  use  of  herself  anl  the  family  under 
her  care,  as  shall  be  allowed  anl  ordered  in  pur- 
suance of  the  provisions  of  this  actj  and  this  al- 
lowance shall  be  made  as  woU  where  the  wido\Y 
waives  the  provision  made  for  her  in  the  will  of 
her  husband,  as  when  he  dies  intestate.  Tho  per- 
sonal estate  remaining  after  such  allowance  shall 
be  applied  to  the  payment  of  the  debts  of  the  de- 
ceased, with  the  charges  for  h's  funeral  and  the 
settling  of  the  estate.  The  residue,  if  any,  of  tho 
personal  estate  shall  be  distributed  among  the  same 
persons  as  would  be  entitle  1  to  the  real  estate  by  this 
act,  and  in  the  same  proportion  as  there  prescribed, 
excepting  as  is  hcreinfurther  provided.  If  the  in- 
testate were  a  married  woman,  her  husband  shall 
be  entitled  to  the  whole  of  the  sail  residue  of  the 
personal  estate.  If  the  intestate  leave  a  wido^v 
and  issue,  the  widow  shall  be  entitled  to  one-half 
of  the  said  residue.  If  there  be  no  issue,  the 
widow  shall  be  entitled  to  the  whole  of  said  resi- 
due. If  there  be  no  husbnnd,  widow,  or  kindred 
of  the  intestate,  the  whole  shall  escheat  to  the  ter- 
ritory [state].     Oreg.  Rev.  Stat.  (1855)  382, 

13.  In  Mhode  Inland^  it  is  provided  that  the 
surplus  of  any  chattels  or  personal  estate  of  a  de- 
ceased person,  not  bequeathed,  after  the  payment 
of  his  just  debts,  funeral  charges,  and  expenses  of 
settling  his  estate,  shall  be  distributed  by  order  of 
the  court  of  probate  which  shall  have  granted  arlmi- 
nistration,  in  manner  following  :—firat,  one-half 
part  thereof  to  the  widow  of  the  deceased  forever, 
if  the  intestate  died  without  issue;  aecondf  one- 
third  part  thereof  to  the  widow  of  the  deceased 
forever,  if  the  intestate  died  leaving  issue;  third, 
the  residue  shall  be  distributed  amongst  the  heirs 
of  the  intestate,  in  the  same  manner  as  real  estat,  s 
descend  and  pass  by  this  chapter,  but  without 
having  any  respect  to  the  blood  of  the  person  from 
whom  such  personal  estate  came  or  descended. 
R.  I.  Rev.  Stat.  (1857)  372. 

14,  In  Tenneaeee,  it  is  provided  that  the  per- 
sonal estate  as  to  which  any  person  dies  intestate, 
after  the  payment  of  the  debts  and  charges,  shall 
be  distributed  as  follows.     To  the  widow  and  chil- 


dren, or  the  descendants  of  children  rtprcscntinj^ 
them,  equally,  the  widow  taking  a  child's  shuic. 
To  the  widow  altogether,  if  there  are  no  children 
nor  the  descendants  of  children.  To  the  children 
or  their  descendants  in  equal  parts,  if  there  is  no 
widow,  tho  descendants  taking  in  equal  parts  tho 
share  of  their  deceased  parent.  If  no  children,  to 
the  father.  If  no  father,  to  the  mother,  and  brothers 
and  sisters,  or  the  children  of  such  brothers  and  sis- 
ters representing  them,  equally,  the  mother  taking 
an  equal  share  with  each  brother  and  sister.  If  no 
brothers  and  sisttrs  or  their  children,  exclusively 
to  the  mother;  if  no  mother,  exclusively  to  the 
brothers  and  sisters,  or  their  children  represtnting 
them.  If  no  mother,  brother  or  sister,  or  their 
children,  to  every  of  the  next  of  kin  of  the  intes- 
tate who  are  in  equal  degree,  equally.  There  is  no 
rrprcsentation  among  collaterals  after  bi others' 
and  sisters'  children.     Tenn.  Rev.  Stat.  (1858)  478. 

DISTRICT.  A  certain  portion  of  the 
country,   separated   from  the  rest  for  some 

special  purposes. 

The  United  States  are  divided  into  judicial 
districts,  in  each  of  -w'hich  is  established  a 
district  court;  they  are  also  divided  into  elec- 
tion districts,  collecticn  districts,  etc. 

DISTRICT  ATTORNEYS  OF  THE 
UNITED  STATES.  Officers  appointed  in 
each  judicial  district,  -whose  duty  it  is  to  pro- 
recute,  in  such  district,  all  delinquents,  fcr 
crimes  and  offences  cognizable  under  the 
authority  of  the  United  States,  and  all  civil 
actions  in  -which  the  United  States  shall  be 
concerned,  except  in  the  supreme  court,  in 
the  district  in  -which  the  court  shall  be 
holden. 

DISTRICT  COURT.  See  Courts  op 
THE   United    States,    ^^   €8-94,   and    the 

articles  on  the  various  states. 

DISTRICT  OF  COLUMBIA.  A  por- 
tion ul  the  ccunlry,  origirally  ten  miles 
square,  -which  -vv-as  ceded  to  the  United  States 
by  the  states  of  Virginia  and  Maryland,  over 
which  the  national  government  has  exclusive 
jurisdiction. 

Under  the  constitution,  congress  is  authorized  to 
"exercise  exclusive  jurisdiction  in  all  cases  what- 
soever, over  such  district,  not  exceeding  ten  miles 
square,  as  may,  by  cession  of  particular  states  and 
the  acceptance  of  congress,  become  the  seat  of  gov- 
ernment of  the  United  States."  In  pursuance  of 
this  authority,  the  states  of  Maryland  and  Virginia 
ceded  to  the  United  States  a  small  territory  on  the 
banks  of  the  Potomac,  and  congress,  by  the  act  of 
July  16, 1790,  accepted  the  same,  for  the  permanent 
seat  of  the  government  of  the  United  States. 

By  the  act  of  July  11,  1846,  congress  retroceded 
the  county  of  Alexandria,  part  of  the  District  of 
Columbia,  to  the  state  of  Virginia. 

The  seat  of  government  was  removed  from  Phila- 
delphia to  the  district  in  December,  1800.  As  it 
exists  at  present,  it  constitutes  but  one  county, 
called  the  county  of  Washington. 

It  seems  that  the  District  of  Columbia  and  the 
territorial  districts  of  the  United  States  are  not 
states  within  the  meaning  of  the  constitution  and 
of  the  Judiciary  Act,  so  as  to  enable  a  citizen  thereof 
to  sue  a  citizen  of  one  of  the  states  in  the  federal 
courts.     2  Cranch,  445  j  1  Wheat.  91. 

The  Judicial  Power. 

The  supreme  court  consists  of  four  justices,  ap- 
pointed by  the  president  of  the  United  States,  who 
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hold  office  during  good  behavior.  Of  these,  one  is 
appointed  as  chief  justice. 

The  supreme  court  possesses  the  powers  formerly 
possessed  by  the  circuit  court  for  the  district,  and 
the  judges  severally  possess  the  pov?era  formerly 
possessed  and  exercised  by  the  judges  of  the  circuit 
court.  Any  one  of  said  judges  may  also  hold  a 
district  court  of  the  United  States  for  the  District 
of  Columbia,  with  the  powers  and  jurisdiction  pos- 
sessed and  exercised  by  other  district  courts  of 
the  United  States.  Any  one  of  said  justices  may 
also  hold  a  criminal  court  for  the  trial  of  all  crimes 
and  offences  arising  within  said  district,  with  the 
jurisdiction  formerly  exercised  by  the  criminal 
court  for  the  district. 

Provision  is  made  for  holding  general  terms  by 
three  of  the  justipes,  and  special  terms  by  one  of  the 
justices.  Jury  trials,  and  equity  cases  in  which 
no  jury  is  had,  are  also  to  be  had  at  these  special 
terms,  except  in  certain  cases. 

The  circuit  court,  district  court,  and  criminal 
courts  for  the  district  are  abolished,  and  the  causes 
transferred  to  the  supreme  court.  13  U.  S.  Stat,  at 
Large,  782. 

Appeals  from  the  decision  of  the  commissioner  of 
patents  may  be  made  to  either  of  the  judges.  10 
Stat,  at  Large,  75.  Appeals  and  writs  of  error  lie 
from  this  court  to  the  supreme  court,  where  the 
matter  in  dispute  is  of  the  value  of  one  thousand 
dollars  or  upwards,  exclusive  of  costs,  or  where  a 
judge  of  the  supreme  ourt  may  direct  an  appeal 
or  writ  of  error,  if  the  matter  in  dispute  shall  be  of 
the  value  of  one  hundred  dollars,  exclusive  of  costs. 
The  chief  justice  of'this  court  is  also  authorized  to 
deliver  up  fugitives  from  justice,  or  persons  fleeing 
from  service,  in  the  same  manner  as  the  executive 
authority  of  the  several  states  is  required  to  do.  It 
exercises  an  appellate  criminal  jurisdiction. 

Tlie  orphans*  court  and  the  ref/ister'e  court  consist 
each  of  one  judge,  appointed  by  the  president  and 
senate,  to  hold  his  office  during  good  behavior. 
Thoy  have  cognizance  of  all  matters  relating  to  the 
probate  of  wilLs,  administration  and  management  of 
the  estates  of  decedents,  and  care  of  minors,  includ- 
ing the  appointment  and  regulation  of  the  conduct 
of  guardians.  An  appeal  lies  from  their  decisions 
to  the  circuit  court.  Law,  U.  S*  Courts,  238,  See 
14  Pet.  33 ;  15  id.  1. 

Levy  courtfi  are  courts  of  limited  jurisdiction, 
composed  of  the  magistrates  of  the  district.  Theso 
courts  possess  and  exoroise  the  same  powers  and 
perform  the  same  duties  and  receive  the  same  fees 
and  emoluments  as  the  levy  courts  or  commissioners 
of  county  for  the  state  of  Maryland.  Law,  U.  S. 
Courts,  240. 

JuHtieea*  courts  may  also  be  held  by  justices  of 
the  peace.  See  Act  1801,  c.  15;  1823,  c.  24;  1841, 
h.  11;  3  Cranch,  331. 

DISTRINGAS.  A  writ  directed  to  the 
sheriff,  commanding  him  to  distrain  a  person 
of  his  goods  and  chattels  to  enforce  a  compli- 
ance with  what  is  required  of  him. 

It  is  used  to  compel  an  appearance  where  the  party 
cannot  be  found,  and  in  equity  may  be  availed  of 
to  compel  the  appearance  of  a  corporation  aggre- 
gate. 4  Bouvier,  Inst.  n.  4191;  Comyns,  Dig.  ^y-o- 
cesa  (D  7);  Chitty,  Pract.;  Sellon,  Praot. 

A  form  of  execution  in  the  actions  of  de- 
tinue and  assize  of  nuisance.  Broolte  Abr 
pi.  26  ;  1  Rawle,  Penn.  44. 

DISTRINGAS  JURATORES  (Lat. 
that  you  distrain  jurors).  A  writ  commanding 
the  sheriif  to  have  the  bodies  of  the  jurors, 
or  to  distrain  them  by  their  lands  and  goods, 
that  they  may  appear  upon  the  day  appointed. 
3  Sharswood,  Blackst.  Comm.  354.    It  issues 


at  the  same  time  with  the  venire,  though  in 
theory  afterwards,  founded  on  the  supposed 
neglect  of  the  juror  to  attend.  3  Stephen, 
Comm.  590. 

DISTRINGAS  NUFER  VICE  CO- 
MITUM  (Lat.  that  you  distrain  the  late 
sheriff).  A  writ  to  distrain  the  goods  of  a 
sherift'  who  is  out  of  office,  to  compel  him  to 
bring  in  the  body  of  a  defendant,  or  to  sell 
goods  attached  under  a,j{.fa.,  which  he  ought 
to  have  done  while  in  office,  but  has  failed  to 
do.     1  Tidd,  Pract.  313. 

DISTURBANCE.  A  wrong  done  to  an 
incorporeal  hereditament  by  hindering  or  dis- 
quieting the  owner  in  the  enjoyment  of  it. 
Finch,  187;  3  Blaokstone,  Comm.  235;  1 
Swift,  Dig.  522 ;  Comyns,  Dig.  Action  upon 
the  Case,  Pleader  (3  16);  1  Serg.  &  R.  Penn. 
298;  41  Me.  104.  The  remedy  foradisturbance 
is  an  action  on  the  case,  or,  in  some  instances 
in  equity,  by  an  injunction. 

DISTURBANCE  OF  COMMON.  Any 
act  done  by  which  the  right  of  another  to  his 
common  is  incommoded  or  hindered.  The 
remedy  is  by  distress  (where  beasts  are  put 
on  his  common)  or  by  action  on  the  case,  pro- 
vided the  damages  are  large  enough  to  admit 
of  his  laying  an  action  with  aper  quod.  Croke 
Jac.  195 :  Coke,  Litt.  122 ;  3  Blackstone,  Comm. 
237  ;  1  Saund.  546  ;  4  Term,  71. 

DISTURBANCE  OF  FRANCHISE. 
Any  acts  done  whereby  the  owner  of  a  fran- 
chise has  his  property  damnified  or  the  profits 
arising  thence  diminished.  The  remedy  for 
such  disturbance  is  a  special  action  on  the 
case.  Croke  Eliz.  558 ;  2  Saund.  113  6;  3 
Sharswood,  Blackst.  Comm.  236 ;  28  N.  H. 
438. 

Equity  will  grant  an  injunction  against 
disturbance  of  a  franchise  in  certain  cases. 
Adams,  Eq.  211 ;  6  Paige,  Ch.  N.  Y.  554;  12 
Pet.  91 ;  8  Gill  &  J.  Md.  479. 

DISTURBANCE  OF  PATRONAGE. 
The  hindrance  or  obstruction  of  the  patron 
to  present  his  clerk  to  a  benefice.  3  Black- 
stone,  Comm.  242.  The  principal  remedy 
was  a  writ  of  right  of  advowson ;  and  there 
were  also  writs  of  darrein  presentment.a.Tii  of 
quare  impedit.  Coke,  2d  Inst.  355  ;  Fitzher- 
bert,  Nat.  Brev.  31. 

DISTURBANCE  OF  TENURE.  Break- 
ing the  connection  which  subsists  between 
lord  and  tenant.  3  Blackstone,  Comm.  242 ; 
2  Stephen,  Ccjmm.  513. 

DISTURBANCE  OF  -WAYS.  This 
happens  where  a  person  who  hath  a  right  of 
way  over  another's  ground  by  grant  or  pre- 
scription is  obstructed  by  enclosures  or  other 
obstacles,  or  by  ploughing  across  it,  by  which 
means  he  cannot  enjoy  nis  right  of  way,  or 
at  least  in  so  commodious  a  manner  as  he 
might  have  done.  3  Sharswood,  Blackst. 
Comm.  242;  5  Gray,  Mass.  409;  7  Md.  352; 
23  Penn.  St.  348  ;  29  id.  22. 

DITTAY.  In  Scotch  Law.  A  tech- 
nical term  in  civil  law,  signifying  the  matter 
of  charge  or  ground  of  indictment  against  a 
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person  accused  of  crime.  Taking  up  dittay 
18  obtaining  informations  and  presentments 
0 f  crime  in  order  to  trial.  Skene,  de  verb.  sig. ; 
Bell,  Diet. 

DIVIDEND.  A  portion  of  the  principal 
or  profits  divided  among  several  owners  of  a 
tiling. 

The  term  is  usually  applied  to  the  division  of  the 
profits  arising  out  of  bank  or  other  stocks,  or  to 
the  division  among  the  creditors  of  the  effects  of 
an  insolvent  estate. 

In  another  sense,  according  to  some  old 
authorities,  it  signifies  one  part  of  an  in- 
denture. 

DIVISIBLE.  That  which  is  susceptible 
of  being  divided. 

A  contract  cannot,  in  general,  be  divided  in 
such  a  manner  that  an  action  may  be  brought, 
or  a  right  accrue,  on  a  part  of  it.  2  Penn. 
454.  But  some  contracts  are  susceptible  of 
division :  as,  when  a  reversioner  sells  a  part 
of  the  reversion  to  one  man  and  a  part  to  an- 
other, each  shall  have  an  action  for  his  share 
of  the  rent  which  may  accrue  on  a  contract 
to  pay  a  particular  rent  to  the  reversioner. 
3  Whart.  Penn.  404.  See  Apportionment. 
But  when  it  is  to  do  several  things  at  several 
times,  an  action  will  lie  upon  every  default. 
15  Pick.  Mass.  409.  See  1  Me.  316  ;  6  Mass. 
344. 

DIVISION.  In  English  Law.  A  par- 
ticular and  ascertained  part  of  a  county.  In 
Lincolnshire  division  means  wliat  riding  does 
in  Yorkshire. 

DIVISION  OF  OPINION.  Disagree- 
ment among  those  called  upon  to  decide  a 
matter. 

When,  in  a  company  or  society,  the  parties 
having  a  right  to  vote  are  so  divided  that 
there  is  not  a  plurality  of  the  whole  in  favor 
of  any  particular  proposition,  or  when  the 
voters  are  equally  divided,  it  is  said  there  is 
division  of  opinion.  The  term  is  especially 
applied  to  a  disagreement  among  the  judges 
of  a  court  suoh  that  no  decision  can  be  ren- 
dered upon  the  matter  referred  to  them. 

When  the  judges  of  a  court  are  divided 
into  three  classes,  each  holding  a  different 
opinion,  that  class  which  has  the  greatest 
number  shall  give  the  judgment:  for  ex- 
ample, on  a  habeas  corpus,  when  a  court  is 
composed  of  four  judges,  and  one  is  for  re- 
manding the  prisoner,  another  is  for  dis- 
charging him  on  his  own  recognizance,  and 
the  two  others  are  for  discharging  him  ab- 
solutely, the  judgment  will  be  that  he  be 
discharged.  Rudyard's  Case;  Bacon,  Abr. 
Habeas  Corpus  (B 10),  Court,  5.  When  a  divi- 
sion of  opinion  exists  in  the  United  States  cir- 
cuit court,  the  cause  may  be  certified  to  the 
supreme  court  for  decision.  Act  of  Congr. 
April  29,  1802,  ^  6.  See  Courts  of  the 
United  States  ;  Circuit  Court. 

DIVORCE.  The  dissolution  or  partial 
suspension,  by  law,  of  the  marriage  relation. 

The  dissolution  is  termed  divorce  from  the  bond 
<if  matrimony,  or,  in  the  Latin  form  of  the  e.xpres- 
eion,  a  vmculo  matrimonii ;  the  suspension,  divorce 


from  bed  and  board,  a  meuna  et  thoro.  The  former 
divorce  puts  an  end  to  the  marriage ;  the  latter 
leaves  it  in  full  force.  Bishop,  Marr.  &  Div,  J  292. 
The  term  divorce  is  sometimes  also  applied  to  a 
sentence  of  nullity,  which  establishes  that  a  suj?- 
posed  or  pretended  marriage  cither  never  existed 
at  all,  or  at  least  was  voidable  at  the  election  of  one 
or  both  of  the  parties. 

The  more  correct  modern  usage,  however,  con- 
fines the  signification  of  divorce  to  the  dissolution 
of  a  valid  marriage.  What  has  been  known  as  a 
divorce  n  mensa  et  thoro  may  more  properly  be 
termed  a  legal  separation.  So  also  a  sentence  or 
decree  which  renders  a  marriage  void  ab  initio,  and 
bastardizes  the  issue,  sbould  be  distinguished  from 
one  which  is  entirely  prospective  in  its  operation ; 
and  for  that  purpose  the  former  mny  be  termed  a 
sentence  of  nullity.  The  present  article  will  ac- 
cordingly be  confined  to  divorce  in  the  strict 
acceptation  of  the  term.  For  the  other  branches 
of  the  subject,  see  SErARAxiON  A  Messa  et  Tboroj 
NuLLiTV  OF  Marriage. 

2.  Marriage  being  a  legal  relation,  and 
not  (as  sometimes  supposed)  a  mere  con- 
tract, it  can  only  be  dissolved  by  legal  au- 
thority. The  relation  originates  in  the  con- 
sent of  the  parties,  but,  once  entered  into,  it 
must  continue  until  the  death  of  either  hus- 
band or  wife,  unless  sooner  put  an  end  to  by 
the  sovereign  power.  Bishop,  Marr.  &  Div. 
c.  3.  In  England,  until  recently,  no  au- 
thority existed  in  any  of  the  judicial  courts 
to  grant  a  divorce  in  the  strict  sense  of  the 
term.  The  subject  of  marriage  and  divorce 
generally  belonged  exclusively  to  the  various 
ecclesiastical  courts;  and  they  were  in  the 
constant  habit  of  granting  what  were  termed 
divorces  a  mensa  et  thoro,  for  various  causes, 
and  of  pronouncing  sentences  of  nullity; 
but  they  had  no  power  to  dissolve  a  mar- 
riage, valid  and  binding  in  its  origin,  lor 
causes  arising  subsequent  to  its  solemniza- 
tion. For  that  purpose  recourse  must  be 
had  to  parliament.  2  Burns,  Eccl.  Law 
(Phillim.  ed.),  202,  203;  Macqueen,  Pari. 
Pract.  470  et  seq.  But  by  the  statute  of  20 
&  21  Vict.  (1857)  c.  85,  entitled  "An  act  to 
amend  the  law  relating  to  divorce  and  matri- 
monial causes  in  England,"  a  new  court  was 
created,  to  be  called  "  The  Court  for  Divorce 
and  Matrimonial  Causes,"  upon  which  was 
conferred  exclusively  all  jurisdiction  over 
matrimonial  matters  then  vested  in  the  va- 
rious ecclesiastical  courts,  and  also  the  juris- 
diction theretofore  exercised  by  parliament 
in  granting  divorces. 

In  this  country  the  usage  has  been  various. 
Formerly  it  was  common  for  the  various  state 
legislatures,  like  the  English  parliament,  to 
grant  divorces  by  special  act.  Latterly,  how- 
ever, this  practice  has  fallen  into  disrepute, 
and  is  now  much  less  common.  In  several 
cases,  also,  it  has  been  expressly  prohibited 
by  recent  state  constitutions.  Bishop,  Marr. 
&  Div.  u.  33.  Generally,  at  the  present 
time,  the  jurisdiction  to  grant  divorces  is 
conferred  by  statute  upon  courts  of  equity, 
or  courts  possessing  equity  powers,  to  be 
exercised  in  accordance  with  the  general 
principles  of  equity  practice,  subject  to  such 
modifications  as  the  statute  may  direct.    The 
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practice  of  the  English  ecclesiastical  courts, 
which  is  also  the  foundation  of  the  practice 
of  the  new  court  for  divorce  and  matrimonial 
causes  in  England,  has  never  been  adopted 
to  any  considerable  extent  in  this  country. 
Bishop,  Marr.  &  Div.  J  28,  and  note. 

3.  Numei'ous  and  difficult  questions  are 
constantly  arising  in  regard  to  the  validity 
in  one  state  of  divorces  granted  by  the  courts 
or  legislature  of  another  state.  The  subject 
is  fully  and  ably  treated  in  Bishop  on  Mar- 
riage and  Divorce,  c.  32.  The  learned  author 
there  states  the  following  propositions,  which 
he  elaborates  with  great  care: — first,  the 
tribunals  of  a  country  have  no  jurisdiction 
over  a  cause  of  divorce,  wherever  the  offence 
may  have  occurred,  if  neither  of  the  parties 
has  an  actual  bond  fide  domicil  within  its 
territory;  secondly,  to  entitle  the  court  to 
take  jurisdiction,  it  is  sufficient  for  one  of  the 
parties  to  be  domiciled  in  the  country ;  both 
need  not  be,  neither  need  the  citation,  when 
the  domiciled  party  is  plaintiff,  be  served  per- 
sonally on  the  defendant,  if  such  personal 
service  cannot  be  made;  thirdly,  the  place 
where  the  offence  was  committed,  whether  in 
the  country  in  which  the  suit  is  brought  or  a 
foreign  country,  is  immaterial ;  fourthly,  the 
domicil  of  the  parties  at  the  time  of  the 
offence  committed  is  of  no  consequence,  the 
jurisdiction  depending  on  their  domicil  when 
the  proceeding  is  instituted  and  the  judgment 
is  rendered  ;  fifthly,  it  is  immaterial  to  this 
question  of  jurisdiction  in  what  country  or 
under  what  system  of  divorce  laws  the  mar- 
riage was  celebrated.  It  should  be  observed, 
however,  that  the  last  proposition  but  one  is 
not  sustained  by  authority  in  Pennsylvania 
and  New  Hampshire,  it  being  held  in  those 
states  that  the  tribunals  of  the  country  alone 
where  the  parties  were  domiciled  when  the 
delictum  occurred  have  jurisdiction  to  grant 
a  divorce.  7  Watts,  Penn.  349 ;  8  Watts  & 
S.  Penn.  251;  6  Penn.  St.  449;  34  N.  H. 
518,  and  cases  there  cited;  35  id.  474.  And 
for  the  law  of  Louisiana,  see  9  La.  Ann.  317. 
In  Pennsylvania,  the  rule  has  been  changed 
by  statute  of  26th  April,  1850,  ?  5.  See  30 
Penn.  St.  412, 416.  Andin  regard  to  the  second 
proposition  it  is  to  be  observed  that  without 
personal  citation  within  the  state  the  divorce 
IS  not  of  binding  effect  in  any  other  state. 
See  Conflict  of  Laws  ;  Domicil,  g  11. 

4.  It  was  never  the  practice  of  the  Eng- 
lish parliament  to  grant  a  divorce  for  any 
other  cause  than  adultery;  and  it  was  the 
general  rule  to  grant  it  for  simple  adultery 
only  when  committed  by  the  wile,  and  upon 
the  application  of  the  husband.  To  entitle 
the  wife,  other  circumstances  must  ordinarily 
concur,  simple  adultery  committed  by  the 
husband  not  being  sufficient.  Maoqueen, 
Pari.  Praot.  473  et  seq.  The  recent  Enalish 
statute  of  20  &  21  Vict.  c.  85,  before  referred 
to,  prescribes  substantially  the  same  rule, — it 
being  provided,  §  27,  that  the  husband  may 
apply  to  have  his  marriage  dissolved  "  on 
the  ground  that  his  wife  has,  since  the  cele- 
bration thereof,   been  guilty   of  adultery," 


and  the  wife,  "  on  the  ground  that,  since  the 
celebration  thereof,  her  husband  has  been 
guilty  of  incestuous  bigamy,  or  of  bigamy 
with  adultery,  or  of  rape,  or  of  sodomy,  or 
bestiality,  or  of  adultery  coupled  with  such 
cruelty  as  without  adultery  would  have  en- 
titled her  to  a  divorce  a  mensa  et  Ihoro,  or 
of  adultery  coupled  with  desertion,  without 
reasonable  excuse,  for  two  years  or  up- 
wards." 

In  this  country  the  question  depends  upon 
the  statutes  of  the  several  states,  the  pro- 
visions of  which  are  far  from  uniform.  In 
South  Carolina,  a  divorce  is  not  allowed  for 
any  cause;  in  New  York,  only  for  adultery; 
but  in  most  of  the  states  it  is  allowed  for 
several  causes,  e.g.  adultery,  cruelty,  wilful 
desertion  for  a  specified  period,  habitual 
drunkenness,  etc.  In  some  of  the  states, 
also,  the  matter  is  left,  wholly  or  in  part,  to 
the  discretion  of  the  court.  See  Bishop, 
Marr.  &  Div.  c.  26.  For  more  specific  in- 
formation, recourse  must  be  had  to  the  statutes 
of  the  several  states. 

6.  Some  of  the  principal  defences  in  suits 
for  divorce  are, — Connivance,  or  the  corrupt 
consent  of  a  party  to  the  conduct  in  the 
other  party  whereof  he  afterwards  com- 
plains. This  bars  the  right  of  divorce,  be- 
cause no  injury  was  received ;  for  what  a 
man  has  consented  to  he  cannot  say  was  an 
injury.  Bishop,  Marr.  &  Div.  I  332.  Collvsion. 
This  is  an  agreement  between  husband  and 
wife  for  one  of  them  to  commit,  or  appear  to 
commit,  a  breach  of  matrimoniiil  duly,  for 
the  purpose  of  enablingjthe  other  to  obtain 
the  legal  remedy  of  divorce,  as  for  a  real 
injury.  Where  the  act  has  not  been  done, 
collusion  is  a  real  or  attempted  fraud  upon 
the  court;  where  it  has,  it  is  also  a  species 
of  connivance:  in  either  case  it  is  a  bar  to 
any  claim  for  divorce.  Bishop,  Marr.  &  Div. 
I  350.  Condonation,  or  the  conditional  for- 
giveness or  remission  by  the  husband  or  wife 
of  a  matrimonial  offence  which  the  other  has 
committed.  While  the  condition  remains 
unbroken,  condonation,  on  whatever  motive 
it  proceeded,  is  an  absolute  bar  to  the  remedy 
for  the  particular  injury  condoned.  Bishop, 
Man;.  &  Div.  ^  354.  For  the  nature  of  the 
condition,  and  other  matters,  see  Condona- 
tion. Recrimination.  This  is  a  defence 
arising  from  the  complainant's  being  in  like 
guilt  with  the  one  of  whom  he  complains. 
It  is  incompetent  for  one  of  the  parties  to  a 
marriage  to  come  into  court  and  complain  of 
the  other's  violation  of  matrimonial  duties, 
if  the  party  complaining  is  guilty  likewise. 
When  the  defendant  sets  up  such  violation 
in  answer  to  the  plaintiff's  suit,  this  is  called, 
in  the  matrimonial  law,  recrimination. 
Bishop,  Marr.  &  Div.  i  389. 

The  foregoing  defences,  though  available 
in  all  divorce  causes,  are  more  frequently 
applicable  where  a  divorce  is  sought  on  the 
ground  of  adultery. 

6.  The  consequences  of  divorce  are  such 
as  flow  from  the  sentence  by  operation  of 
law,  or  flow  from  either  the  sentence  oi  the 
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proceeding  by  reason  of  their  heing  directly 
ordered  by  the  court  and  set  down  of  record. 
Bishop,  Marr.  &  Div.  §  548.  In  regard  to  the 
former,  they  are  chiefly  such  as  result  imme- 
diately and  necessarily  from  the  definition 
and  nature  of  a  divorce.  Being  a  dissolu- 
tion of  the  marriage  relation,  the  parties 
have  no  longer  any  of  the  rights,  nor  are 
subject  to  any  of  the  duties,  pertaining  to 
that  relation.  They  are  henceforth  single 
persons  to  all  intents  and  purposes.  It  is 
true  that  the  statutes  of  some  of  the  states 
contain  provisions  disabling  the  guilty  party 
from  marrying  again ;  but  these  are  in  the 
nature  of  peual  regulations,  collateral  to  the 
divorce,  and  which  leave  the  latter  in  full 
force.     Bishop,  Marr.  &  Div.  J?  655-659. 

'!'•  In  regard  to  rights  of  property  as  be- 
tween husband  and  wife,  a  sentence  of  di- 
vorce leaves  them  as  it  finds  them.  Conse- 
quently, all  transfers  of  property  which  were 
actually  executed,  either  in  law  or  fact,  con- 
tinue undisturbed :  for  example,  the  personal 
estate  of  the  wife,  reduced  to  possession  by 
the  husband,  remains  his  after  the  divorce 
the  same  as  before.  But  it  puts  an  end  to 
all  rights  depending  upon  the  marriage  and 
not  actually  vested :  as,  dower  in  the  wife,  all 
rights  of  the  husband  in  the  real  estate  of 
the  wife,  and  his  right  to  reduce  t»  posses- 
sion her  choses  in  action.  Bishop,  Marr.  & 
Div.  2  660 ;  27  Miss.  630,  637 ;  17  Mo.  87 ; 
6  Ind.  229 ;  6  Watts  &  S.  Penn.  85,  88 ;  4 
Harr.  Del.  440;  8  Conn.  541 ;  10  id.  225  ;  2 
Md.  429  ;  8  Mass.  99  ;  10  id.  260 ;  10  Paige, 
Ch.  N.Y.  420,  424;  5  Blackf.  Ind.  309;  5 
Dan.  Ky.  254;  6  Watts,  Penn.  131.  In  re- 
spect to  dower,  however,  it  should  be  observed 
that  a  contrary  doctrine  has  been  settled  in 
New  York,  it  being  there  held  that  imme- 
diately upon  the  marriage  being  solemnized 
the  wife's  right  to  dower  becomes  perfect, 
provided  only  she  survives  her  husband.  4 
Barb.  N.  Y.  192 ;  4  N.  Y.  95  ;  6  Du.  N.  Y.  102, 
152,  153. 

8.  Of  those  consequences  which  result 
from  the  direction  or  order  of  the  court,  the 
most  important  are — Alimony,  or  the  allow- 
ance which  a  husband,  by  order  of  court, 
pays  to  his  wife,  living  separate  from  him, 
for  her  maintenance.  The  allowance  may 
be  for  her  use  either  during  the  pendency  of 
a  suit, — in  which  case  it  is  called  alimony 
pendente  lite, — or  after  its  termination,  called 
permanent  alimony.  Bishop,  Marr.  &  Div. 
I  549.  As  will  be  seen  from  the  foregoing 
definition,  alimony,  especially  permanent 
alimony,  pertains  rather  to  a  separation  from 
bed  and  board  than  to  a  divorce  from  the 
bond  of  matrimony.  Indeed,  it  is  generally 
allowed  in  the  latter  case  only  in  pursuance 
of  statutory  provisions.  Bishop,  Marr.  &  Div. 
^  563.  See  Ahmony,  §  2.  It  is  provided  by 
statute  in  several  of  our  states  that,  in  case 
of  divorce,  the  court  may  order  the  husband 
to  restore  to  the  wife,  when  she  is  the  inno- 
cent party,  and  sometimes  even  when  she  is 
not,  a  part  or  the  whole  of  the  property  which 
he  received  by  the  marriage.    In  some  cases, 


also,  the  court  is  authorized  to  divide  the 
property  between  the  parties,  this  being  a 
substitute  for  the  allowance  of  alimony.  For 
further  particulars,  recourse  must  be  had  to 
the  statutes  in  question.  See,  also,  Bishop, 
Marr.  &  Div.  cc.  28-30. 

9.  I'he  custody  of  children.  In  this  cou,n- 
try,  the  tribunal  hearing  a  divorce  cause  is 
generally  authorized  by  statute  to  direct, 
during  its  pendency  and  afterwards,  with 
which  of  the  parties,  or  with  what  other 
person,  the  children  shall  remain,  and  to 
make  provision  out  of  the  husband's  estate 
for  their  maintenance.  There  are  few  posi- 
tive rules  upon  the  subject,  the  matter  being 
left  to  the  discretion  of  the  court,  to  be  exer- 
cised according  to  the  circumstances  of  each 
case.  The  general  principle  is  to  consult  the 
welfare  of  the  child,  rather  than  any  sup- 
posed rights  of  the  parents,  and  as  between 
the  parents  to  preler  the  innocent  to  the 
guilty.  In  the  absence  of  a  controlling  ne- 
cessity or  very  strong  propriety  arising  from 
the  circumstances  of  the  case,  the  father's 
claim  is  to  be  preferred.  Reeve,  Dom.  Rel.  3d 
ed.  453;   40N.H.  272:    16  Pick.  Mass.  203  ; 

3  Hill,  N.  Y.  299  ;  24  Barb.  N.Y.  521 ;  27  id. 
9,  and  cases  cited ;  Bishop,  Marr.  &  Div.  c.  29. 

By  the  civil  law,  the  child  of  parents  di- 
vorced is  to  be  brought  up  by  the  innocent 
party  at  the  expense  of  the  guilty  party. 
Ridley's  View,  pt.  1,  c.  3,  §  9,  citing  8th  Colla- 
tion. 

See,  generally,  Macqueen,  Div.  &  Matr. 
Jur. ;  Brandt,  Law  of  Div. ;  Pritchard,  Marr. 
&  Div.;  Swabey,  Div.;  1  Blackstone,  Comm. 
440,  441;   3  id.  94;   Bacon,  Abr.  Marriage; 

4  Viner,  Abr.  205  ;  1  Brown,  Civ.  Law,  86  ; 
Ayliffe,  Parerg.  £25 ;  Comyns,  Dig.  Baron 
and  Feme,  C;  Cooper,  Justin.  434  c<  jteg.;  6 
TouUier,  no.  294,  p.  308;  4  Ycates,  Penn. 
249  ;  5  Serg.  &  R.  Penn.  375  ;  9  id.  191,  193  ; 
Gospel  of  Luke,  xvi.  18  ;  of  Mark,  x.  11,  12  ; 
of  Matthew,  v.  32,  xix.  9 ;  1  Cor.  vii.  15 ; 
Poynter,  Marr.  &  Div.  Index;  Merlin,  R6p.; 
Clef  des  Lois  Eom.  As  to  the  efi'oct  of  the 
laws  of  a  foreign  state  where  the  divorce  was 
decreed,  see  Story,  Ccnfl.  of  Laws,  c.  7,  §200; 
and  the  article  Conflict  of  L;Jws.  With 
regard  to  the  ceremony  of  divorce  among  the 
Jews,  see  1  Mann.  &  G.  228.  And  as  to  di- 
vorces among  the  Romans,  see  Troplong,  Be 
V Influence  du  Christianisme  sur  le  Droit  civil 
des  JRomains,  c.  6,  p.  205. 

DOCK.  The  enclosed  space  occupied  by 
prisoners  in  a  criminal  court.  The  space 
between  two  wharves. 

DOCKET.  A  formal  record  of  judicial 
proceedings;  a  brief  writing.  A  small  piece 
of  paper  or  parchment  hiiving  the  effect  of  a 
larger.     Blount.     An  abstract,     Cowel. 

To  docket  is  said  to  be  by  Blackftone  to  abstract 
and  enter  into  a  book.  3  BlacUstc  ne,  Comm.  397. 
The  essential  idea  of  a  modern  docket,  then,  is  an 
entry  in  brief  in  a  proper  book  of  all  the  important 
acts  done  in  court  in  the  condurt  of  each  cate  from 
its  commcnrement  to  its  conclusion.  See  Colby, 
Pract.  154,,  165. 

In  common  use,  it  is  the  name  given  to  the  book 
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containing  these  abstracts.  The  name  of  trial- 
docket  is  given  to  the  book  containing  the  cases 
which  are  liable  to  be  tried  at  a  specified  term  of 
the  court.  The  docket  should  contain  the  names 
of  the  parties  and  a  minute  of  every  proceeding  in 
the  case.  It  is  kept  by  the  clerk  or  prothonotary 
of  the  court.  A  sheriff's  docket  is  not  a  record. 
9  Serg.  A  R.  Penn.  91. 

DOCTORS  COMMONS.  An  institu- 
tion near  St.  Paul's  Cathedral,  where  the 
ecclesiastical  and  admiralty  courts  are  held. 

In  1768  a  royal  charter  was  obtained  by  virtue 
of  which  the  members  of  the  society  and  their 
successors  were  incorporated  under  the  name  and 
title  of  "  The  College  of  Doctors  of  Laws  exercent 
in  the  Ecclesiastical  and  Admiralty  Courts."  The 
college  consists  of  a  president  (the  dean  of  the 
arches  for  the  time-being)  and  of  those  doctors  of 
laws  who,  having  regularly  taken  that  degree  in 
either  of  the  universities  of  Oxford  and  Cambridge, 
and  having  been  admitted  advocates  in  pursuance 
of  the  rescript  of  the  archbishop  of  Canterbury, 
shall  have  been  elected  fellows  of  the  college  in  the 
manner  prescribed  by  the  charter. 

DOCUMENTS.  The  deeds,  agreements, 
title-papers,  letters,  receipts,  and  other  writ- 
ten instruments  used  to  prove  a  fact. 

In  Civil  Law.  Evidence  delivered  in  the 
forms  established  by  law,  of  whatever  nature 
such  evidence  may  be.  The  term  is,  how- 
ever, applied  principally  to  the  testimony  of 
witnesses.     Savigny,  Dr.  Rom.  ^  165. 

DOG.     A  well-known  domestic  animal. 

In  almost  all  languages  this  word  is  a  term  or 
name  of  contumely  or  reproach.  See  3  Bulstr.  226j 
2  Mod.  260;  1  Leon.  14S ;  and  the  title  Action  on 
the  Case  for  Defamation  in  the  Digests;  Minsbeu, 
Diet. 

S.  A  dog  is  said  at  common  law  to  have  no 
intrinsic  value,  and  he  cannot,  therefore,  be 
the  subject  of  larceny,  4  Blackstone,  Comm. 
236 ;  8  Serg.  &  R.  Penn.  571 ;  Bell,  Cr.  Cas. 
36;  but  it  is  otherwise  in  Bngland,  by  statute. 
But  the  owner  has  such  property  in  him 
that  he  may  maintain  trespass  for  an  injury 
to  his  dog,  or  trover  for  a  conversion,  1  Mete. 
Mass.  555  ;  "  for  a  man  may  have  property  in 
some  things  which  are  of  so  base  nature  that 
no  felony  can  be  committed  of  them :  as,  of  a 
bloodhound  or  mastiff."  12Hen.Vm.  3;  18 
id.  2;  7  Coke,  18  a;  Comyns,  Dig.  Biens.  F; 
2  Blackstone,  Comm.  397  ;  Bacon,  Abr.  Tro- 
ver, D  ;  Pitzherbert,  Nat.  Brev.  86  ;  Brooke, 
Abr.  Trespass,  pi.  407;  Hob.  283;  Croke 
Bliz.  125 :  Croke  Jac.  463 ;  2  W.  Blackst. 
1117. 

3.  Dogs,  if  dangerous  animals,  may  law- 
fully be  killed  when  their  ferocity  is  known 
to  their  owner,  or  in  self-defence,  10  Johns. 
N.  Y.  365  ;  13  id.  312  ;  and  when  bitten  by  a 
rabid  animal  a  dog  may  be  lawfully  killed 
by  any  one.     13  Johns.  N.  Y.  312. 

When  a  dog,  in  consequence  of  his  vicious 
habits,  becomes  a  common  nuisance,  the 
owner  may  be  indicted.  And  when  he  com- 
mits an  injury,  if  the  owner  had  a  knowledge 
of  his  mischievous  propensity  he  is  liable  to 
an  action  on  the  case.  Buller,  Nisi  P.  77 ; 
2  Strange,  1264 ;  1  Ld.  Raym.  1 10 ;  1  Barnew. 
&  Aid.  620;  4  Carapb.  198;  2  Esp.  482; 
4  Cow.  N.  Y.  351 ;   6  Serg.  &  R.  Penn.  36 ; 


Add.  Penn.  215  ;  1  III.  492 ;  17  Wend.  N.  Y. 
496;  23  id.  354;  4  Dev.  &  B.  No.  C.  146;  10 
Cush.  Mass.  509. 

4.  A  man  has  a  right  to  keep  a  dog  to 
guard  his  premises,  but  not  to  put  him  at  the 
entrance  of  his  house ;  because  a  person 
coming  there  on  lawful  business  may  be 
injured  by  him  ;  and  this,  though  there  may 
be  another  entrance  to  the  house.  4  Carr.  & 
P.  297 ;  6  id.  1.  But  if  a  dog  is  chained, 
and  a  visitor  so  incautiously  go  near  him  that 
he  is  bitten,  he  has  no  right  of  action  against 
the  owner.  3  Sharswood,  Blackst.  Comm.  154. 

DOGMA.  In  Civil  Law.  This  word  is 
used  in  the  first  chapter,  first  section,  of  the 
second  Novel,  and  signifies  an  ordinance  of 
the  senate.     See,  also,  Dig.  27.  1.  6. 

DOLE.  A  part  or  portion.  Dole-meadow, 
that  which  is  shared  by  several.  Spelman, 
Gloss. ;  Cowel. 

DOLI  CAPAX.  Capable  of  mischief: 
having  knowledge  of  right  and  wrong.  4 
Blackstone,  Comm.  22,  23 ;  1  Hale,  PI.  Cr. 
26,  27. 

DOLI  INCAFAX  (Lat.).  Incapable  of 
distinguishing  good  from  evil.  A  child  under 
fourteen  is,  primd  facie,  incapax  doli,  but 
may  be  shown  to  be  capax  doli.  3  Blackstone, 
Comm.  23. 

DOLLAR  (Germ.  Thaler).  The  money 
unit  of  the  United  States. 

/Sa  It  was  established  under  the  confederation 
by  resolution  of  congress,  July  6,  1785.  This  was 
originally  represented  by  a  silver  piece  only ;  the 
coinage  of  which  was  authorized  by  the  act  of  con- 
gress of  Aug.  8, 1786.  The  same  act  also  established 
a  decimal  system  of  coinage  and  accounts.  1  Brown 
&  D.  U.  S.  Laws,  646.  But  the  coinage  was  not 
effected  until  after  the  passage  of  the  act  of  April 
2,  1792,  establishing  a  mint,  1  U.  S.  Stat,  at  Large, 
246;  and  the  first  coinage  of  dollars  commenced  in 
1794.  The  law  last  cited  provided  for  the  coinage 
of  "  dollars  or  units,  each  to  be  of  tbe  value  of  a 
Spanish  milled  dollar,  as  tbe  same  was  then  tor- 
rent, and  to  contain  three  hundred  and  seventy -one 
grains  and  four-sixteenth  parts  of  a  grain  of  pure 
silver,  or  four  hundred  and  sixteen  grains  of  stand- 
ard silver." 

3.  The  Spanish  dollar  known  to  our  legislation 
was  the  dollar  coined  in  Spanish  America,  North 
and  South,  which  was  abundant  in  our  currency, 
in  contradistinction  to  the  dollar  coined  in  Spain, 
which  was  rarely  seen  in  the  United  States.  The 
intrinsic  value  of  the  two  coins  was  the  same;  but, 
as  a  general  (not  invariable)  distinction,  the  Ame- 
rican coinage  bore  pillars,  and  the  Spanish  an 
escutcheon    or   shield:    all  kinds   bore   the   royal 


4,  The  milled  dollar,  so  called,  is  in  contradis- 
tinction to  the  irregular,  misshapen  coinage  nick- 
named co6,  which  a  century  ago  was  executed  in 
the  Spanish-American  provinces, — chiefly  Mexican. 
By  the  use  of  a  milling  machine  the  pieces  were 
figured  on  the  edge,  and  assumed  a  true  circular 
form.  The  pillar  dollar  and  tbe  milled  dollar 
were  in  effect  the  same  in  value,  and,  in  general 
terms,  the  same  coin  ;  though  there  are  pillar  dol- 
lars ("  cobs")  which  are  not  milled,  and  there  are 
milled  dollars  (of  Spain  proper)  which  have  no 
pillars. 

5«  The  weight  and  fineness  of  the  Spanish  milled 
and  pillar  dollars  is  eight  and  one-half  pieces  to  a 
Castiliau  mark,  or  four  hundred  and  seventeen  and 
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iirteen-seventeenths  grains  Troy.  The  limitation 
of  four  hundred  and  fifteen  grains  in  our  law  of  | 
1806,  April  10,  2  U.  S.  Stat,  at  Large,  374,  was  to  ' 
meet  the  loss  by  wear.  The  legal  fineness  of  these 
dollars  was  ten  dineroa,  twenty  granos,  equal  to 
nine  hundred  and  two  and  seveu-ninth  thousandths ; 
the  actual  fineness  was  somewhat  variable,  and 
always  below.  The  Spanish  dollar  and  all  other 
foreign  coins  are  ruled  out  by  the  act  of  congress 
of  Feb.  21,  1857,  13  U.  S.  Stat,  at  Large,  1866-67, 
163,  they  being  no  longer  a  legal  tender.  But  the 
statements  herein  given  are  useful  for  the  sake  of 
comparison :  moreover,  many  contracts  still  in 
existence  provide  for  payment  (of  ground-rents,  for 
example)  in  Spanish  milled  or  pillar  dollars.  The 
following  terms,  or  their  equivalent,  are  frequently 
used  in  agreements  made  about  the  close  of  the 
last  and  the  beginning  of  the  present  century: 
"silver  milled  dollars,  each  dollar  weighing  seven- 
teen pennyweights  and  six  grains  at  least."  This 
was  equal  to  four  hundred  and  fourteen  grains. 
The  standard  fineness  of  United  States  silver  coin 
from  1792  to  1836  was  fourteen  hundred  and 
eighty-five  parts  fine  silver  in  sixteen  hundred  and 
sixty-four.  Consequently,  a  piece  of  coin  of  four 
hundred  find  fourteen  grains  should  contain  three 
hundred  and  sixty-nine  and  forty-six  hundredths 
grains  pure  silver.  The  market  price  of  silver,  based 
on  the  mint  price,  is  now  one  hundred  and  twenty- 
two  and  one-half  cents  in  gold  per  ounce  of  four 
hundred  and  eighty  grains  standard,  i.e.  nine-tenths 
fine.  This  is  equivalent  to  one  hundred  and 
twenty-two  and  one-half  cents  for  four  hundred 
and  thirty-two  grains  of  pure  silver.  Then,  by  the 
rule  of  proportion.  As  432  is  to  1224,  so  is  369.46 
to  (say)  $1.04.77^  which  is  consequently  the  value 
of  the  silver  dollar  referred  to,  "  each  dollar  weigh- 
ing seventeen  pennyweights  and  six  grains  at 
least." 

6.  By  the  act  of  Jan.  18,  1837,  §  8,  6  TJ.  S. 
Btat.  at  Large,  137,  the  standard  weight  and  fine- 
ness of  the  dollar  of  the  United  States  was  fixed 
as  follows ;  "  of  one  thousand  parts  by  weight, 
nine  hundred  shall  be  of  pure  metal,  and  one  hun- 
dred of  alloy,"  the  alloy  to  consist  of  copper  j  and 
it  was  further  provided  that  the  weight  of  the 
silver  dollar  shall  be  four  hundred  and  twelve  and 
one-half  grains  (412^). 

T.  The  weight  of  the  silver  dollar  has  not  been 
changed  by  subsequent  legislation ;  but  the  propor- 
tionate weight  of  the  lower  denomination  of  silver 
coins  has  been  diminished  by  the  act  of  Feb.  21, 
1853,  11  U.  S.  Stat,  at  Large,  160.  By  this  act  the 
half-dollar  (and  the  lower  coins  in  proportion)  is 
reduced  in  weight  fourteen  and  one-quarter  grains 
below  the  previous  coinage:  so  that  the  silver 
dollar  which  -was  embraced  in  this  act  weighs 
twenty-eight  and  one-half  grains  more  than  tioo 
half-dollars.  The  silver  dollar  has,  consequently, 
ceased  to  be  current  in  the  United  States ;  but  it 
continues  to  be  coined  to  supply  the  demands  of 
the  West  India  trade  and  a  local  demand  for 
cabinets,  etc. 

8".  By  the  act  of  March.  3,  1849,  agold  dollar  was 
aurhorized  to  be  coined  at  the  mint  of  tho  United 
States  and  the  several  branches  thereof,  conform- 
ably in  all  respects  tp  the  standard  of  gold  coins 
now  established  by  law,  except  that  on  the  reverse 
of  the  piece  the  figure  of  the  eagle  shall  be  omitted. 
It  is  of  the  weight  of  25.8  grains,  and  of  the  fine- 
ness of  nine  hundred  thousandths. 

DOLO.     The  Spanish  form  of  dolv^. 

DOLUS  (Lat.).  In  Civil  Law.  A  fraudu- 
lent address  or  trick  used  to  deceive  some 
one  ;  a  fraud.  Dig.  4.  3.  1.  Any  subtle  con- 
trivance by  words  or  acts  with  a  design  to 
circumvent.   2  Kent,  Comm.  560  ;  Code,  2.  21. 

Dolus  differs  from  culpa  in  this,  that  the  latter 
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proceeds  from  an  error  of  the  understanding,  while 
to  constitute  the  former  there  must  be  a  will  or 
intention  to  do  wrong.     Wolffius,  Inst,  g  17. 

It  seema  doubtful,  however,  whether  the  general 
use  of  the  word  dolua  in  the  civil  law  is  not  rather 
that  of  very  great  negligence,  than  of  fraud,  as 
used  in  the  common  law. 

Such  acts  or  omissions  as  operate  as  a 
deception  upon  the  other  party,  or  violate  the 
just  confidence  reposed  by  him,  vrhether 
there  be  a  deceitful  intent  [malus  animus)  or 
not.  Pothier,  TraiU  de  D4p6t,  nn.  23,  27  ; 
Story,  Bailm.  |  20  a;  2  Kent,  Comm.  506,  n. 

DOLUS  MALUS  (Lat.).  Fraud.  Deceit 
with  an  evil  intention.  Distinguished  from 
dolus  bo7iuSf  justifiable  or  allowable  deceit. 
Calvinus,  Lex.;  Broom,  Max.  349;  1  Kauf- 
mann,  Mackeld.  Civ.  Law,  165.  Misconduct 
Magna  negligentia  culpa  est,  magna  culpa 
dolus  est  (great  negligence  is  a  fault,  a  great 
fault  is  fraud).     2  Kent,  Comm.  660,  n. 

DOM.  PROG.  (Domus  Procervm).  The 
house  of  lords.     Wharton,  Lex.  2d  Lond.  ed. 

DOMAIN".  Dominion;  territory  governed. 
Possession;  estate.  Land  about  the  mansion- 
house  of  a  lord.  The  right  to  dispose  at  our 
pleasure  of  what  belongs  to  us. 

A  distinction  has  been  made  between  property 
and  domain.  The  former  is  said  to  be  that  quality 
which  is  conceived  to  be  in  the  thing  itself,  consi- 
dered as  belonging  to  such  or  such  person,  exclu- 
sively of  all  others.  By  the  latter  is  understood 
that  right  which  the  owner  has  of  disposing  of  the 
thing.  Hence  domain  and  property  are  said  to  be 
correlative  terms  :  the  one  is  the  active  right  to  dis- 
pose of,  the  other  a  passive  quality  which  follows  the 
thing  and  places  it  at  the  disposition  of  the  owner. 
3  TouUier,  n.  83.  But  this  distinction  is  too  subtle 
for  practical  use.  Puffendorff,  Droit  de  la  Nut.  1.  4, 
c.4,§2.  See  IBlackstone,  Comm.  105,  106;  1  Bou- 
vier,  Inst.  n.  456;  Clef  des  Lois  Rom.;  Domat;  1 
Hill,  Abr.  24;  2  id.  2^7. 

DOMBOC  (spelled,  also,  often,  Domhec, 
Sax.).  The  name  of  codes  of  laws  among 
the  Saxons.  Of  these  king  Alfred's  was  the 
most  famous.  1  Blackstone,  Comm.  46 ;  4  id. 
411. 

The  domboc  of  king  Alfred  is  not  to  be  con- 
founded with  the  domesday-book  of  William 
the  Conqueror. 

DOME  (Sax.)-  Doom;  sentence;  judg- 
ment. An  oath-  The  homager's  oath  in  the 
black  book  of  Hereford.     Blount 

DOMESDAY,  DOMESDAY- BOOK 
(Sax.).  An  ancient  record  made  in  the  time 
of  William  the  Conqueror,  and  now  remain- 
ing in  the  English  exchequer,  consisting  of 
two  volumes  of  unequal  size,  containing  mi- 
nute and  accurate  surveys  of  the  lands  in 
England.  It  has  been  printed,  also.  2  Shars* 
wood,  Blackst.  Comm.  49,  50. 

A  variety  of  ingenious  accounts  are  given  of  the 
origin  of  this  term  by  the  old  writers.  The  com- 
moner opinion  seems  to  be  that  it  was  so  called  from 
the  fulness  and  completeness  of  the  survey  making 
it  a  day  of  judgment  for  the  value,  extent,  and  quali- 
ties of  every  piece  of  land.  See  Spelman,  Gloss.; 
Blount;  Termes  de  la  Ley. 

It  was  practically  a  careful  census  taken  and 
recorded  in  the  exchequer  of  the  kingdom  of  Eng- 
land. 
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DOMESMEN  (Sax.).  An  inferior  kind 
of  judges.  Men  appointed  to  doom  (judge) 
in  matters  in  controversy.  Cowel.  Suitors 
in  a  court  of  a  manor  in  ancient  demesne, 
who  are  judges  there.  Blount;  Whishaw; 
Termes  de  la  Ley. 

DOMESTICS.  Those  who  reside  in  the 
same  house  with  the  master  they  serve.  The 
term  does  not  extend  to  workmen  or  laborers 
employed  out-of-doors.  5  Binn.  Penn.  167 ; 
Merlin,  Ripert.  The  act  of  congress  of  April 
30, 1790,  D.  25,  uses  the  word  domestic  in  this 
sense. 

Formerly  this  word  was  used  to  designate  those 
who  resided  in  the  house  of  another,  however  ex- 
alted their  station,  and  who  performed  services  for 
him.  Voltaire,  in  writing  to  the  French  queen,  in 
1748,  says,  "  Deign  to  consider,  madam,  that  I  am 
one  of  the  domestics  of  the  king,  and  consequently 
yours,  my  companions,  the  gentlemen  of  the  king," 
etc. ;  but  librarians,  secretaries,  and  persons  in  such 
honorable  employments  would  not  probably  be  con- 
sidered domestics,  although  they  might  reside  in 
the  houses  of  their  respective  employers. 

Pothier,  to  point  out  the  distinction  between  a 
domestic  and  a  servant,  gives  the  following  ex- 
ample : — A  literary  man  who  lives  and  lodges  with 
you,  solely  to  be  your  companion,  that  you  may 
profit  by  his  conversation  and  learning,  is  your 
domestic;  for  all  who  live  in  the  same  house  and 
eat  at  the  same  table  with  the  owner  of  the  house 
are  his  domestics  ,*  but  they  are  not  eervanU.  On 
the  contrary,  your  valet-de-chambre,  to  whom  you 
pay  wages,  and  who  sleeps  out  of  your  house,  is 
not,  properly  speaking,  your  domestic,  but  your 
servant.  Pothier,  Proc.  Cr.  sect.  2,  art.  5,  ^  6 ;  Po- 
thier, Obi.  710,  828;  9  Toullier,  n.314;  H.  do  Pan- 
sey,  Des  Justices  de  Paix,  c.  30,  n.  1. 

DOMICIL.  That  place  where  a  man  has 
his  true,  fixed,  and  permanenthome  and  prin- 
cipal establishment,  and  to  which  whenever 
he  is  absent  he  has  the  intention  of  returning. 
Lieber,  Enoyc.  Am. ;  10  Mass.  188 ;  11  La. 
175  ;  5  Meto.  Mass.  187  ;  4  Barb.  N.  Y.  505  ; 
Wall.  Jr.  C.  C.  217 ;  9  Ired.  No.  C.  99 ;  1  Tex. 
673  ;  13  Me.  255  ;  27  Miss.  704;  1  Bosw.  N. 
Y.  673. 

3.  Domioil  may  be  either  national  or  do^ 
mestic.  In  deciding  the  question  of  national 
domicil,  the  point  to  be  determined  will  be 
in  which  of  two  or  more  distinct  nationalities 
a  man  has  his  domicil.  In  deciding  the  matter 
of  domestic  domicil,  the  question  is  in  which 
subdivision  of  the  nation  does  the  person  have 
his  domicil.  Thus,  whether  a  person  is  do- 
miciled in  England  or  France  would  be  a 
question  of  national  domicil ,  whether  in  Nor- 
folk or  Suffolk  county,  a  question  of  domestic 
domicil.  The  distinction  is  to  be  kept  in 
mind,  since  the  rules  for  determining  the  two 
domioils,  though  frequently,  are  not  neces- 
sarily the  same.  See  2  Kent,  Comm  449 ; 
Story,  Confl.  Laws,  g  39  et  seq.;  "Weatlake, 
Priv.  Int.  Law,  15  ;  Wheaton,  Int.  Law,  123 
ei  seq. 

3.  The  Romanists  and  civilians  seem  to 
attach  about  equal  importance  to  the  place 
of  business  and  of  residence  as  fixing  the 
place  of  domicil.  Pothier,  Introd.  Gen.  Cout. 
d'OrUans  c.  1,  art.  1,  §  8;  Encyc.  Mod.  Do- 
micil; Denizart;    Story,  Confl.  Laws,  §  42. 


This  may  go  far  towards  reconciling  the  di 
crepancies  of  the  common  law  and  civil  la 
as  to  what  law  is  to  govern  in  regard  to  coi 
tracts.  But  at  common  law  the  main  que 
tion  in  deciding  where  a  person  has  his  domic 
is  to  decide  where  he  has  his  home  and  whei 
he  exercises  his  political  rights. 

Legal  residence,  inhabitancy,  and  domic 
are  generally  used  as  synonymous.  1  Brad 
Surr.  N.  Y.  70 ;  1  Harr.  Del.  383  ;  1  Spenc.  I 
J.  328  ;  2  Rich.  So.'  C.  489  ;  10  N.  H.  452 ; 
Wash.  C.  C.  555 ;  15  Mees.  &  W.  Exch.  43; 
23  Pick.  Mass.  170;  5  Mete.  Mass.  298; 
Barb.  N.  Y.  505 ;  7  Gray,  Mass.  299.  Bi 
much  depends  on  the  connection  and  purpos 
1  Wend.  N.  Y.  43 ;  5  Pick.  Mass.  231 ;  17  i 
231 ;  15  Me.  58. 

•4.  Two  things  must  concur  to  establii 
domicil, — the  fact  of  residence  and  the  i 
tention  of  remaining.  These  two  must  exi 
or  must  have  existed  in  combination.  8  Ala. : 
s.  159 ;  4  Barb.  N.  Y.  504 ;  6  How.  163 ;  Stor 
Confl.  Laws,  ?44;  17  Pick.  Mass.  231 ;  27  Mis 
704 ;  15  N.  H.  137.  There  must  have  be( 
an  actual  residence.  11  La.  175 ;  5  Met 
Mass.  587;  £0  Johns.  N.  Y.  208;  12  La.  19( 
1  Binn.  Penn.  349.  The  character  of  tl 
residence  is  of  no  importance,  8  Me.  203  ; 
Speers,  Eq.  So.  C.  3 ;  5  Eng.  L.  &  Eq.  52;  ai 
if  it  has  once  existed,  mere  temporary  abseni 
will  not  destroy  it,  however  long  continue 

7  Clark  &  F.  Hon.  L.  842 ;  13  Beav.  Rnll 
366 ;  43  Me.  426 ;  3  Bradf.  Surr.  N.  Y.  26] 
29  Ala.  N.  s.  703 ;  4  Tex.  187;  3  Me.  455;  8i 
103;  10  Pick.  Mass.  79;  3N.H.123;  3  Was 
C.  C.  555,  as  in  the  case  of  a  soldier  in  tl 
army.  36  Me.  428  ;  4  Barb.  N.  Y.  522.  Ai 
the  law  favors  the  presumption  of  a  contin 
ance  of  domicil.  5  Ves.  Ch.  750 ;  5  Madd.  C 
379  ;  5  Pick.  Mass.  370 ;  1  Ashm.  Penn.  12i 
Wall.  Jr.  C.  C.  217  ;  1  Bosw.  N.  Y.  673  ;  ! 
Penn.  St.  106.  The  original  domicil  continu 
till  it  is  fairly  changed  for  another,  5  Ves.  C 
750,  757 ;  5  Madd.  Ch.  232,  370  ;  10  Pic 
Mass.  77  ;  Story,  Confl.  Laws,  481  a,  n. ; 
Ala.N.  s.  169;  13  id.  58;  18?(i.367;  2  Swa 
Tenn.  232 ;  1  Tex.  673  ;  1  Woodb.  &  M.  C. ' 

8  ;  15  Me.  58  ;  Wall.  Jr.  C.  C.  11 ;  10  N.  1 
156,  and  revives  on  an  intention  to  retur 
1  Curt.  Eccl.  856  ;  19  Wend.  N.  Y.  11 ; 
Cranch,  278 ;  3  C.  Rob.  Adm.  12 ;  3  Whes 
14  ;  8  Ala.  N.  s.  159  ;  3  Rawle,  Penn.  312; 
Gall.  C.  C.  275  ;  4  Mas.  C.  C.  308 ;  8  Wen 
N  Y.  134.  This  principle  of  revival,  he 
ever,  is  said  not  to  apply  where  both  domici 
are  domestic.  5  Madd.  Ch.  379  ;  Am.  Lea 
Cas.  714. 

5.  Mere  taking  up  residence  is  not  sd 
cient,  unless  there  be  an  intention  to  aband( 
former  domicil.  1  Speers,  So.  C.  1;  6  Me* 
&  W  Exch.  511 ;  5  Me.  143  ;  10  Mass.  48i 
1  Curt.  Eccl.  856 ;  4  Cal.  175 ;  2  Ohio,  23! 
5  Sandf.  N.  Y.  44.  Nor  is  intention  of  co 
stituting  domicil  alone,  unless  accompani( 
by  some  acts  in  furtherance  of  such  intentio 
5  Pick.  Mass.  370 ;  1  Bosw  N.  Y.  673 ;  5  M 
186.  A  subsequent  intent  may  be  grafted  ( 
a  temporary  residence.  2  C.  Rob.  Adm.  32 
Removal  to  a  place  with  an  intention  of  i 
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maining  there  for  an  indefinite  period  and  as 
a  place  of  fixed  present  domicil,  constitutes 
domicil,  though  there  be  a  floating  intention 
to  return.  2  Bos.  &  P.  228 ;  3  Ilagg.  Eccl.  374. 
Both  inhabitancy  and  intention  are  to  a  great 
extent  matters  of  fact,  and  may  be  gathered 
from  slight  indications.  17  Pick.  Mass.  231; 
4  Cush.  Mass.  190;  1  Mete.  Mass.  242;  5  id. 
587  ;  1  Sneed,  Tenn.  03.  The  place  where  a 
person  lives  is  presumed  to  be  the  place  of 
domicil  until  facts  establish  the  contrary.  2 
Bos.  &  P.  228,  n. ;  2  Kent,  Comm.  532. 

6.  Domicil  is  said  to  be  of  three  sorts, — 
domicil  by  birth,  by  choice,  and  by  operation 
of  law.  The  place  of  birth  is  the  domicil  by 
birth,  if  at  that  time  it  is  the  domicil  of  the 
parents.  Story,  Confl.  Laws,  ^  46 ;  2  Hagg. 
Eccl.  405 ;  5  Tex.  211.  See  10  Rich.  So.  C.  38. 
If  the  parents  are  on  a  journey,  the  actual 
domicil  of  the  parents  will  generally  be  the 
place  of  domicil.  5  Ves.  Cfh.  750 ;  Westlake, 
Priv.  Int.  Law,  17.  Children  of  ambassadors, 
and  children  born  on  seas,  take  the  domicil  of 
their  parents.     Story,  Confl.  Laws,  I  48. 

The  domicil  of  an  illegitimate  child  is  that 
of  the  mother.  Story,  Confl.  Laws,  §46;  35 
Me.  411;  8  Cush.  Mass.  75;  see  Westlake, 
Priv.  Int.  Law,  19,  where  the  place  of  birth 
is  said  to  be  their  domicil  at  common  law ; 
Cald'.  559  ;  of  a  legitimate  child,  that  of  the 
father.  2  Hagg.  Eccl.  405  ;  1  Binn.  Penn. 
349.  The  domicil  by  birth  of  a  minor  conti- 
nues to  be  his  domicil  till  changed.  1  Binn. 
Penn.  349  ;  3  Zabr.  N.  J.  394-  8  Blackf.  Ind. 
345. 

'7.  Domicil  by  choice  is  that  domicil  which 
a  person  of  capacity  of  his  free  will  selects 
to  be  such.  Residence  by  constraint,  which 
is  involuntary  by  banishment,  arrest,  or  im- 
prisonment, will  not  work  a  change  of  do- 
micil. Story,  Confl.  Laws,  J  47  ;  3  Ves.  Ch. 
198,202;  11  Conn.  234;  5  Tex.  211 ;  1  Milw. 
191. 

Domicil  is  conferred  in  many  cases  by  ope- 
ration of  law,  either  expressly  or  consequen- 
tially. Children  born  in  foreign  lands,  of 
parents  who  are  at  the  time  citizens  of  the 
United  States,  have  their  domicil  of  birth  in 
the  United  States.  10'  Rich.  Eq.  So.  C.  38. 
See  26  Barb.N.  Y.  383. 

The  domicil  of  the  husband  is  that  of  the 
wife.  9  Bligh,  Hou.  L.  83,  104 ;  2  Stockt. 
N.  J.  238  ;  29  Ala.  n.  s.  719.  A  woman  on 
marriage  takes  the  domicil  of  her  husband, 
and  a  husband,  if  entitled  to  a  divorce,  may 
obtain  it  though  the  wife  be  actually  resident 
in  a  foreign  state.  2  Clark  &  F.  Hou.  L. 
488;  1  Add.  Penn.  5,  19;  1  Dow.  117  ;  2 
Curt.  Eccl.  351.  See,  also,  15  Johns.  N.  Y. 
121 ;  1  Dev.  &  B.  Eq.  No.  C.  588 ;  11  Pick. 
Mass.  410 ;  14  id.  181 ;  2  Strobh.  Eq.  So.  C. 
174.  But,  if  entitled  to  a  divorce,  the  wife 
may  acquire  a,  separate  domicil,  which  may 
be  in  the  same  jurisdiction.  Bishop,  Marr. 
&  Div.  §  728 ;  16  Jur.  366.  She  may  rest  on 
her  husband's  domicil  for  the  purpose.  15 
N.  H.  159 ;  1  Johns.  Ch.  N.  Y.  389 ;  5  Yerg. 
Tenn.  203  ;  6  Humphr.  Tenn.  148 ;  8  Watts 
&  S.  Penn.  251.     See  I  lO. 


8.  A  wife  divorced  a  mensa  et  thoro  may 
acquire  a  separate  domicil  so  as  to  sue  her 
husband  in  the  United  States  courts,  21  How. 
445 ;  so  where  the  wife  is  deserted.  5  Cal. 
280 ;  2  Eng.  L.  &  Eq.  52 ;  2  Kent,  Comm. 
573. 

The  domicil  of  a  widow  remains  that  of 
her  deceased  husband  until  she  makes  a 
change.  Story,  Confl.  Laws,  §  46  ;  18  Penn. 
St.  17.  It  seems  that  the  domicil  of  the  ward 
will  follow  that  of  the  guardian.  Story,  Confl. 
Laws,  ?  506,  n.;  1  Binn.  Penn.  349;  5  Ves. 
Ch.  750  ;  3  Mer.  Ch.  67 ;  9  Mass.  543  ;  5 
Pick.  Mass.  20 ;  especially  where  the  guard- 
ian is  a  parent.     Story,  Confl.  Laws,  ?  50G. 

Ambassadors  and  other  foreign  ministers 
retain  their  domicil  in  the  country  to  which 
they  belong  and  which  thev  represent.  3 
C.  Rob.  Adm.  13,  27 ;  4  id'.  £6 ;  14  Beav. 
Rolls,  441.  This  does  not  apply  to  consuls 
and  other  commercial  agents.  1  C.  Bob. 
Adm.  79 ;  Thornt.  445  ;  1  Barb.  N.  Y.  449  ; 
Encyc.  Am.  Domicil. 

Commercial  domicil.  There  may  be  a  com- 
mercial domicil  acquired. by  maintenance  of 
a  commercial  establishment  in  a  country,  in 
relation  to  transactions  connected  with  such 
establishments.  1  Kent,  Comm.  82;  2  id.  11, 
12. 

9.  Change  of  domicil.  Any  person,  sui 
juris,  may  make  any  bona  Jide  change  of  do- 
micil at  any  time.  5  Madd.  Ch.  379  ;  5  Pick. 
Mass.  370 ;  35  Eng.  L.  &  Eq.  532.  And  the 
object  of  the  change  does  not  afiect  the  right, 
if  it  be  a  genuine  change  with  real  intention 
of  permanent  residence.  3  Wash.  C.  C.  546 ; 
5  Mas.  C.  C.  70;  1  Paine,  C.  C.  594;  2 
Sumn.  C.  C..251.  Children  follow  the  do- 
micil of  the  father,  if  the  change  be  made 
bond  Jide,  2  Salk.  528;  2  Brown,  Ch.  500;  6 
Madd.  Ch.  89  ;  16  Mass.  52  ;  Ware,  Dist.  Ct. 
464  ;  Story,  Eq.  Jur.  |  574  ;  27  Mo.  280 ;  but 
there  are  limitations  to  this  power  in  the  case 
of  alien  parents,  10  Ves.  Ch.  52 ;  5  East,  221 ; 
8  Paige,  Ch.  N.  Y.  47 ;  2  Kent,  Comm.  226, 
and  of  the  mother,  if  a  widow,  Burge,  Comm. 
38  ;  30  Ala.  N.  s.  613  ;  see  2  Bradf.  Surr.  N. 
Y.  214  ;  not,  however,  if  she  acquires  a  new 
domicil  by  remarriage.  2  Bradf.  Surr.  N.  Y. 
414;  8  Cush.  Mass.  528  ;  11  Humphr.  Tenn. 
536. 

10.  The  guardian  is  said  to  have  the  same 

Eower  over  his  ward  that  a  parent  has  over 
is  child.     5  Pick.  Mass.  20  ;  15  Mass.  239  ; 

1  Binn.  Penn.  349,  n. ;  3  Mer.  Ch.  67  •  2  Kent, 
Comm.  227.     See  18  Ga.  5. 

The  domicil  of  a  lunatic  may  be  changed 
by  the  direction  or  with  the  assent  of  his 
guardian.  5  Pick.  Mass.  20.  It  may  be 
considered  questionable  whether  the  guardian 
can  change  the  national  domicil  of  his  ward. 

2  Kent,  Comm.  226  ;  Story,  Confl.  Laws,  i 
506.  ■^ 

The  husband  may  not  change  his  domicil 
after  committing  an  offence  which  entitles  the 
wife  to  a  divorce,  so  as  to  deprive  her  of  her 
remedy.  14  Pick.  Mass.  181;  2  Tex.  261. 
And  it  is  said  the  wife  mayjiot  in  the  like 
case  acquire  a  new  domicil.  (  10  N.  H.  61^  9 
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Me.  140 ;  17  Conn.  284  ;  5  Yerg.  Tenn.  203  ; 
2  Mass.  153;  5  Mete.  Mass.  233  :  2  Litt.  Ky. 
337  ;  2  Blackf.  Ind.  407.  See  Bishop,  Marr. 
&  Div.  ?  730. 

H.  The  law  of  the  place  of  domicil  governs 
as  to  all  acts  'of  the  parties,  when  not  con- 
trolled by  the  lex  loci  contractus  or  lex  rei  siice. 
Personal  property  of  the  woman  follows  the 
law  of  the  domicil  upon  marriage.  It  passes 
to  the  husband,  if  at  all,  in  such  cases  as  a  legal 
assignment  by  operation  of  the  law  of  do- 
micil, but  one  which  is  recognized  extra-ter- 
ritorially.  2  Rose,  Bank.  97  ;  20  Johns.  N. 
y.  267  ;  Story,  Confl.  Laws,  §  423. 

A  divorce  valid  under  the  law  of  the  .do- 
micil of  both  parties  is  good  everywhere. 
Story,  Confl.  Laws,  |  230  a;  9  Me.  140;  2 
Blackf.  Ind.  407  :  8  Ala.  N.  s.  45  ;  11  id.  826  ; 
14  Mass.  227  ;  8  N.  H.  160 ;  13  Johns.  N.  Y. 
192  ;  8  Paige,  Ch.  N.  Y.  406  ;  12  Barb.  N.  Y. 
640  ;  7  Dan,  Ky.  181 ;  3  "West.  Law  Jour.  475  ; 
Bishop,  Marr.  &  Div.  I  720.  Bat  there  must 
be  an  actual  domicil  of  one  party  at  least,  3 
Hagg.  Eccl.  639  ;  Buss.  &  R.  Cr.  Cas.  237  ;  2 
Clark  &  F.  Hou.  L.  567 ;  Ferguson,  Marr.  & 
Div.  68 ;  8  N.  H.  160 ;  14  Mass.  227 ;  13  Johns. 
N.  Y.  192;  15  id.  121;  13  Wend.  N.  Y.  407; 
8  Paige,  Ch.  N.  Y.  406;  7  Dan.  Ky.  181;  2 
Blackf.  Ind.  407,  and  personal  jurisdiction 
over  both  parties,  to  make  a  divorce  binding 
extra-territorially.  1  Dev.  &  B.  Eq.  No.  C. 
568  ;  15  Johns.  N.  Y.  121 ;  7  Dan.  Ky.  181. 
See  9  Me.  140. 

12.  The  state  and  condition  of  the  person 
according  to  the  law  of  his  domicil  will 
generally,  though  not  universally,  be  re- 
garded m  other  countries  as  to  acts  done, 
rights  acquired,  or  contracts  made  in  the 
place  of  his  native  domicil ;  but  as  to  acts, 
rights,  and  contracts  done,  acquired,  or  made 
out  of  his  native  domicil,  the  lex  loci  will 
generally  govern  in  respect  to  his  capacity 
and  condition.  2  Kent,  Comm.  234.  See 
Lex  Loci. 

If  a  person  goes  into  a  foreign  country  and 
engages  in  trade  there,  he  is,  by  the  law  of 
nations,  to  be  considered  a  merchant  of  that 
country,  and  subj  eot  for  all  civil  purposes,  whe- 
ther that  country  be  hostile  or  neutral,  8  Term, 
31 ;  3  Bos.  &  P.  113 ;  3  C.  Rob.  Adm.  12 ;  4  id. 
107  ;  1  Hagg.  Adm.  103,  104;  1  Pet.  C.  C. 
159 ;  2  Cranch,  64 ;  and  this  whether  the  effect 
be  to  render  him  hostile  or  neutral  in  respect 
to  his  bond  fide  trade.  1  Kent,  Comm.  75 ;  3 
Bos.  &  P.  113  ;  1  C.  Rob.  Adm.  249. 

13.  The  disposition  of,  succession  to,  or 
distribution  of  the  personal  property  of  a  de- 
cedent, wherever  situated,  is  to  be  made  in 
accordance  with  the  law  of  his  actual  domi- 
cil at  the  time  of  his  death.  2  Kent,  Comm. 
429 ;  8  Sim.  Ch.  310  ;  3  Stor.  C.  C.  755  ;  11 
Miss.  617  :  1  Speers,  Eq.  So.  C.  3  :  4  Bradf. 
Surr.  N.  Y.  127  ;  15  N.  H.  137. 

The  principle  applies  equally  to  cases  of 
voluntary  transfer,  of  intestacy,  and  of  testa- 
ments. 5  Barnew.  &  C.  451 ;  3  Stor.  C.  C. 
755  ;  3  Hagg.  Eccl.  273 ;  3  Curt.  Eccl.  468  ; 
1  Binn.  Penn.  336;  9  Pet.  503  ;  Story,  Confl. 
Laws,  2  381 ;  4  Johns.  Ch.  N.  Y.  460 ;  2  Harr. 


&  J.  Md.  191;  6  Pick.  Mass.  286;  9  N.H, 
137  ;  8  Paige,  Ch.  N.  Y.  519 :  1  Mas.  C.  C, 
381 ;  6  T.  B.  Monr.  Ky.  52 ;  17  Ala.  N.  s, 
286  ;  29  id.  72 ;  6  Vt.  374.  Stocks  are  consi- 
dered as  personal  property  in  this  respect. 
1  Crompt.  &  J.  Bxch.  151 ;  Bligh,  N.  s.  15 ; 
1  Jarman,  Wills,  3. 

14.  Wills  are  to  be  governed  by  the  law 
of  the  domicil  as  to  the  capacity  of  parties. 

1  Jarman,  Wills,  3,  and  as  to  their  validity 
and  effect  in  relation  to  the  transfer  of  per- 
sonal propertv,  4  Blackf.  Ind.  53 ;  22  Me. 
304 ;  2  ni.  373  ;  2  Bail.  So.  C.  436 ;  5  Pet. 
519  ;  2  B.  Monr.  Ky.  582 ;  8  Paige,  Ch.  N.  Y. 
519;  3  Curt.  Eccl.  468;  11  N.  H.  88;  1 
M'Cord,  So.  C.  354 ;  5  Gill  &  J.  Md.  483 ;  bm 
by  the  lex  rei  sitm  as  to  the  transfer  of  real 
property.  1  Blackf.  Ind.  372 ;  6  T.  B.  Monr. 
Ky.  527;  22  Me.  303;  8  Ohio,  239;  4  Me. 
138.     See  Lex  Rei  Sit^. 

The  forms  and  solemnities  of  the  place  of 
domicil  must  be  observed.  2  Ves.  &  B.  Ch. 
127 ;  3  Ves.  Ch.  192 ;  8  Sim.  Ch.  279 ;  4  Hagg. 
Eccl.  346 ;  4  Mylne  &  C.  Ch.  76 ;  2  Harr.  & 
J.  Md.  191 ;  1  Binn.  Penn.  336 ;  4  Johns. 
Ch.  N.  Y.  460  ;  1  Mas.  C.  C.  381 ;  12  Wheat. 
169  ;  9  Pet.  483. 

The  local  law  is  to  determine  the  character 
of  property.  6  Paige,  Ch.  N.  Y.  630 ;  Story, 
Confl.  Laws,  ?  447  ;  Erskine,  Inst.  b.  3,  tit.  9, 

And  it  is  held  that  a  state  may  regulate 
the  succession  to  personal  as  well  as  real  pro- 
perty within  its  limits,  without  regard  to  the 
lex  domicilii.    6  Humphr.  Tenn.  116. 

The  interpretation  of  a  will  is  to  be  accord- 
ing to  the  law  of  the  place  of  actual  domicil. 

3  Clark  &  F.  Hou.  L.  644,  570;  4  Bligh, 
502  ;  3  Sim.  Ch.  298  ;  2  Brown,  Ch.  38  ;  Story, 
Eq.  Jur.  1 1068 ;  9  Pet.  483.  As  to  the  effect 
of  a  change  of  domicil  subsequent  to  the 
making  of  the  will,  see  9  Pet.  183 ;  Story, 
Confl.  Laws,  479  g.  The  rules  as  to  con- 
struction of  wills  apply  whether  they  be  of 
real  or  personal  property,  unless  in  case  of 
real  property  it  may  be  clearly  gathered  from 
the  terms  of  the  will  that  the  testator  had  in 
view  the  lex  rei  siiai.  Story,  Confl.  Laws, 
§  479  h;  3  Wils.  &  S.  Ch.  407  ;  2  Bligh,  60 ; 

4  Mylne  &  C.  Ch.  76 

15.  The  succession  to  the  personal  pro- 
perty of  an  intestate  is  governed  exclusively 
by  the  law  of  his  actual  domicil  at  the  time 
of  his  death.  2  Ves.  Ch.  35 ;  2  Bos.  &  P. 
229;  5  Barnew.  &  C.  438;  8  Sim.  Ch.  310; 
14  Mart.  La.  99  ;  3  Paige,   Ch.  N.  Y.  182  ; 

2  Harr.  &  J.  Md.  193 ;  4  Johns.  Ch.  N.  Y. 
460;  1  Mas.  C.  C.  418  ;  15  N.  H.  137.  This 
includes  the  ascertainment  of  the  person  who 
is  to  be  heir.  Story,  Confl.  Laws,  §  481 ; 
2  Ves.  Ch.  35 ;  2  Hagg.  Eccl.  455 ;  2  Keen, 
293.  The  question  whether  debts  are  to  be 
paid  by  the  administrator  from  the  person- 
alty or  realty  is  to  be  decided  by  the  law  of 
his  domicil.  Story,  Confl.  Laws,  §  528; 
9  Mod.  66 ;  Chanc.  Prec.  511 ;  2  Ves.  &  B. 
Ch.  Ir.  131  ;  2  Keen,  293. 

16.  Insolvents  and  bankrupts.  An  as- 
signment of  property  for  the  benefit  of  ere- 


DOMINANT 


501 


DONATIO 


ditors  valid  by  the  law  of  the  domicil  is  ge- 
nerally recognized  as  valid  everywhere,  4 
Johns.  Oh.  N.  Y.  471 ;  2  H.  Blaokst.  402  ; 
4  Term,  182 ;  2  Rose,  Bank.  97  ;  8  Ves.  Ch. 
82 ;  1  Crompt.  M.  &  R.  Exch.  296 ;  see  6 
Pick.  Mass.  312;  in  the  absence  of  positive 
statute  to  the  contrary,  6  Pick.  Mass.  286 ; 
14  Mart.  La.  93,  100 ;  6  Binn.  Penn.  353 ; 
Story,  Confl.  Laws,  §  411 ;  but  not  to  the 
injury  of  citizens  of  the  foreign  state  in 
which  property  is  situated.  5  East,  131 ; 
17  Mart.  La.  596;  6  Binn.  Penn.  360;  5 
Cranch,  289  ;  12  Wheat.  213  :  5  N.  H.  213  ; 
1  Paige,  Ch.  N.  Y.  237  ;  1  Harr.  &  M'H.  Md. 
236.  But  a  compulsory  assignment  by  force 
of  statute  is  not  of  extra-territorial  opera- 
tion. 20  Johns.  N.  Y.  229 ;  6  Binn.  Penn. 
353  ;  6  Pick.  Mass.  286.  Distribution  of  the 
effects  of  insolvent  or  bankrupt  debtors  is  to 
be  made  according  to  the  law  of  the  domicil, 
subject  to  the  same  qualifications.  Story, 
Confl.  Laws,  ?  323-328,  423  a.  See  Con- 
flict OF  Laws. 

DOMINANT.  That  to  which  a  servitude 
or  easement  is  due,  or  for  the  benefit  of  which 
it  exists.  Distinguished  from  servient,  that 
from  which  it  is  due. 

DOMINICUM  (Lat.  domain;  demaiu ; 
demesne).  A  lordship.  That  of  which  one 
has  the  lordship  or  ownership.  That  which 
remains  under  the  lord's  immediate  charge 
and  control. 

In  this  sense  it  is  equivalent  to  the  Saxon  bord- 
landg,  Spelman,  Gloss. ;  Blount.  In  regard  to 
lands  for  which  the  lord  received  services  and 
homage  merely,  the  domimcum  was  in  the  tenant. 

Property ;  domain ;  any  thing  pertaining  to 
a  lord.     Cowel. 

In  Ecclesiastical  Law.  A  church,  or 
any  other  building  consecrated  to  God.  Du- 
Oange. 

DOMINIUM  (Lat.).  Perfect  and  com- 
plete property  or  ownership  in  a  thing. 

Plenum  in  re  dominium, — plena  in  re  poteataa. 
This  right  is  composed  of  three  principal  elements, 
viz.:  the  right  to  use,  the  right  to  enjoy,  and  the 
right  to  dispose  of  the  thing,  to  the  exclusion  of 
every  other  person.  To  use  a  thing,  jua  utendi  tan- 
tum,  consists  in  employing  it  for  the  purposes  for 
which  it  is  fit,  without  destroying  it,  and  which 
employment  can  therefore  be  repeated;  to  enjoy  a 
thing,  pis /ruendi  tantum,  consists  in  receiving  the 
fruits  which  it  yields,  whether  natural  or  civil,  quid- 
quid  ex  re  naacitur;  to  dispose  of  a  things  ^ws  abit- 
tendi,  is  to  destroy  it,  or  to  transfer  it  to  another. 
Thus,  he  who  has  the  use  of  a  horse  may  ride  him, 
or  put  him  in  the  plough  to  cultivate  his  own  soil; 
but  he  has  no  right  to  hire  the  horse  to  another 
and  receive  the  civil  fruits  which  he  may  produce 
in  that  way. 

On  the  other  hand,  he  who  has  the  enjoyment  of 
a  thing  is  entitled  to  receive  all  the  profits  or 
revenues  which  may  be  derived  from  it,  either 
from  natural  or  civil  fruits. 

And,  lastly,  he  who  has  the  right  of  disposing  of 
a  thing,  jua  ahtitendi,  may  sell  it,  or  give  it  away, 
etc.,  subject,  however,  to  the  rights  of  the  usuary 
or  usufructuary,  as  the  case  may  be. 

These  three  elements,  wtua,  frnfAna,  fxhuaua,  when 
united  in  the  same  person,  constitute  the  dominium; 
but  they  may  be,  and  frequently  are,  separated :  so 
that  the  right  of  disposing  of  a  thing  may  belong 


to  Primua,  and  the  rights  of  using  and  enjoying  to 
Secundua,  or  the  right  of  enjoying  alone  may  be- 
long to  Seewndua,  and  the  right  of  using  to  2'ertiu9, 
In  that  case,  Primua  is  always  the  owner  of  the 
thing,  but  he  is  the  naked  pwncr,  inasmuch  as  for  & 
certain  time  he  is  actually  deprived  of  all  the 
principal  advantages  that  can  be  derived  from  it. 
Secundua,  if  he  has  the  use  and  enjoyment,  jut 
utendi  et/ruendi  aimul,  is  called  the  usufructuary, 
uaua-fructuariua ;  if  he  has  the  enjoyment  only, 
juafruendi  tantum,  he  is  the  frucfuarina ;  and  Ter' 
tius,  who  has  the  right  of  use,  jua  utendi  tantum,  is 
called  the  usuary, — uauarius.  But  this  dismember- 
ment of  the  elements  of  the  dominium  is  essentially 
temporary  :  if  no  shorter  period  has  been  fixed  for 
its  duration,  it  terminates'  with  the  life  of  the 
usuary,  fructuary,  or  usufructuary ;  for  which  rea- 
son the  rights  of  use  and  usufruct  are  called  per- 
sonal servitudes.  Besides  the  separation  of  the 
elements  of  the  dominium  among  different  persons, 
there  may  also  be  ajua  in  re,  or  dismemberment,  so 
far  as  real  estates  are  concerned,  in  favor  of  other 
estates.  Thus,  a  right  of  way  over  my  land  may 
exist  in  favor  of  your  house;  this  right  is  so  com- 
pletely attached  to  the  house  that  it  can  never  be 
separated  from  it,  except  by  its  entire  exrinction. 
This  class  of  jura  in  re  is  called  predial  or  real 
servitudes.  To  constitute  this  servitude,  there  must 
be  two  estates  belonging  to  different  owners; 
these  estates  are  viewed  in  some  measure  as  juri- 
dical persons,  capable  of  acquiring  rights  and  in- 
curring obligations.  The  estate  in  favor  of  whicli 
the  servitude  exists  is  the  creditor-estate;  and  the 
estate  by  which  the  servitude  is  due,  the  debtor- 
estate.     2  Mariad^,  343  et  aeq. 

DOMINIUM  DIRECTUM  (Lat.).  Legal 
ownership.  Ownership  as  distinguished  from 
enjoyment. 

DOMINIUM  DIRECTUM  ET  UTILE 
(Lat. ) .  Full  ownership  and  possession  united 
in  one  person. 

DOMINIUM  UTILE  (Lat.).  The  bene- 
ficial ownership.     The  use  of  the  property. 

DOMINUS  (Lat.).  The  lord  or  master; 
the  owner.  Ainsworth,  Lat.  Lex.  The  owner 
or  proprietor  of  a  thing,  as  distinguished 
from  him  who  uses  it  merely.  Calvinus, 
Lex.  A  master  or  principal,  as  distinguished 
from  an  agent  or  attorney.  Story,  Ag.  §  3 ; 
Ferriere,  Diet. 

In  Civil  La-w.  A  husband.  A  family. 
Vicat,  Vuc.  Jur. 

DOMINUS  LITIS  (Lat.).  The  master 
of  a  suit.  The  client,  as  distinguished  from 
an  attorney. 

And  yet  it  is  said,  although  he  who  has  ap- 
pointed an  attorney  is  properly  called  dominna  litia, 
the  attorney  himself,  when  the  cause  has  been  tried, 
becomes  the  dominua  litia,     Vicat. 

DOMIT.ai  (Lat.).  Tame  ;  subdued  ;  not 
wild. 

DONATARIUS  (L.  Lat.).  One  to  whota 
something  is  given.     A  donee. 

DONATIO  (Lat.).  A  gift.  A  transfer 
of  the  title  to  property  to  one  who  receives  it 
without  paying  for  it.  Vicat.  The  act  by 
which  the  owner  of  a  thing  voluntarily  trans- 
fers the  title  and  possession  of  the  same  from 
himself  to  aaother  person,  without  any  con- 
sideration. 

3.  A  donation  is  never  perfected  until  it 
has  been  accepted;  for  an  acceptance  is  rn- 
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quiaite  to  make  the  donation  complete.  See 
Assent  ;  Ayliffe,  Pand.  tit.  9 ;  Clef  des  Lois 
Rom.;  2  Kent,  Comm.  438  ;  25  Barb.  N.  Y. 
505  ;  2  E.  D.  Smith,  N.  Y.  305 ;  28  Ala.  n.  s. 
Gil.  In  old  English  law  and  in  the  modern 
law,  in  several  phrases,  the  word  retains  the 
extended  sense  it  has  in  the  civil  law. 

3.  Its  literal  translation,  gift,  has  acquired 
in  real  law  a  more  limited  meaning,  being 
applied  to  the  conveyance  of  estates  tail.  2 
Blackstone,  Comm.  316 ;  Littleton,  §  59 ;  West, 
Symb.  ?  254 ;  4  Cruise,  Dig.  51.  There  are 
several  kinds  of  donatio :  as,  donatio  simplex 
et  pura  (simple  and  pure  gift,  without  com- 
pulsion or  consideration) ;  donatio  absoluta 
et  larga  (an  absolute  gift)  ;  donatio  conditio- 
nalis  (a  conditional  giftj ;  donatio  striata  et 
coarctura  (a  restricted  girt:  as,  an  estate  tail). 

DONATIO  INTER  VIVOS  (Lat.  a  gift 
between  living  persons).  A  contract  which 
takes  place  by  the  mutual  consent  of  the 
giver,  who  divests  himself  of  the  thing  given 
m  order  to  transmit  the  title  of  it  to  the 
donee  gratuitously,  and  the  donee,  who  ac- 
cepts and  acquires  the  legal  title  to  it.  This 
donation  takes  place  when  the  giver  is  not  in 
any  immediate  apprehension  of  death,  which 
distinguishes  it  from  a  donatio  mortis  causS, 
(g.  w.).  1  Bouvier,  Inst.  n.  712.  See,  also, 
La.  Civ.  Code,  art.  1453:  Inst.  2.  7.  2 ;  Cooper, 
Jnst.  notes  474,  475  ;  U.  S.  Dig.  tit.  Qift. 

DONATIO  MORTIS  CAUSA  (Lat.  a, 
gift  in  prospect  of  death).  A  gift  made  by 
a  person  in  sickness,  who,  apprehending  his 
dissolution  near,  delivers,  or  causes  to  be  de- 
livered, to  another,  the  possession  of  any  per- 
sonal goods,  to  keep  as  his  own  in  case  of 
the  donor's  decease.  2  Blackstone,  Comto. 
514.     See  La.  Civ.  Code,  art.  1455. 

The  civil  law  defines  it  to  be  a  gift  under  appre- 
hension of  death:  as,  when  any  thing  is  given  upon 
Qondition  that  if  the  donor  dies  the  donee  shall 
possess  it  absolutely,  or  return  it  if  the  donor 
should  survive  or  should  repent  of  having  made 
the  gift,  or  if  the  donee  should  die  before  the  donor. 
i  Miles,  Penn.  I09-H7. 

It  differs  from  a  legacy,  inasmuch  as  it  does  not 
require  proof  in  the  court  of  probate,  2  Strange, 
777 ;  see  1  Bligh,  n.  s.  531 ;  and  no  assent  is  re- 
quired from  the  executor  to  perfect  the  donee's 
title.  2  Ves.  Oh.  120;  1  Sim.  &  S.  Ch.  245.  It 
differs  from  a  gift  inter  vivos  because  it  is  ambu- 
latory and  revocable  during  the  donor's  life,  because 
it  may  be  made  to  the  wife  of  the  donor,  and  because 
it  is  liable  for  his  debts. 

2.  To  constitute  a  good  donatio  mortis 
CflusA :  first,  the  thing  given  must  be  per- 
sonal property,  3  Binn.  Penn.  370 ;  a  bond, 
3  Binn.  Penn.~370 ;  3  Madd.  Ch.  184 ;  bank 
notes,  23  Penn.  St.  59;  2  Brown,  Ch.  612- 
and  a  check  offered  for  payment  during  the 
life  of  the  donor  will  be  so  considered.  4 
Brown,  Ch.  286.  Not  so  a  promissory  note 
(jf  the  sick  man  made  in  his  last  illness.  5 
Barnew.  &  C.  501;  14  Pick.  Mass.  204;  3 
Barb.  Ch.  N.  Y.  76 ;  2  Barb.  N.  Y.  94 ;  21 
Yt.  238.  See  24  Pick.  201 ;  33  N.  H.  520; 
18  Conn.  410;  11  Md.  424 ;  4  Cush.  Mass.  87. 

Second,  the  gift  must  be  made  by  the  donor 
in  peril  of  death,  and  to  take  effect  only  in 


case  the  giver  die.  3  Binn.  Penn.  370;  4 
Burn,  EccT.  Law,  110. 

Third,  there  must  be  an  actual  delivery  of 
the  subject  to  or  for  the  donee,  in  cases 
where  such  delivery  can  be  made.  3  Binn. 
Penn.  370;  2  Ves.  Ch.  120;  2  Gill  &  J.  Md. 
268;  4  Gratt.  Va.  472 ;  31  Me.  422;  14  Barb. 
N.  Y.  243  ;  7  Eng.  L.  &  Eq.  134.  See  9  Ves. 
Ch.  1 ;  7  Taunt.  224.  But  such  delivery  can 
be  made  to  a  third  person  for  the  use  of  the 
donee.     3  Binn.  Penn.  370. 

It  is  an  unsettled  question  whether  such 
kind  of  gift  appearing  in  writing,  without 
delivery  of  the  subject,  can  be  supported.  2 
Ves.  Ch.  120 ;  3  Ired.  Ch.  No.  C.  268.  By 
the  Roman  and  civil  law,  a  gift  mortis  causd 
might  be  made  in  writing.  Dig.  lib.  39  t.  6, 
1.  28  ;  2  Ves.  Sen.  Ch.  440 ;  1  id.  314. 

3.  A  donatio  causa  mortis  does  not  require 
the  executor's  assent,  2  Ves.  Ch.  120 ;  is  re- 
vocable by  the  donor  during  his  life,  2  Bradf. 
Surr.  N.  Y.  339 ;  27  Me.  190 ;  3  Woodb.  &  M. 
C.  C.  519;  34  N.  H.  439,  by  recovery,  3 
Macn.  &  G.  664;  Williams,  Ex.  651,  or  re- 
sumption of  possession,  7  Taunt.  233 ;  2  Ves. 
Sen.  Ch.  433  ;  but  not  by  a  subsequent  will, 
Prec.  Chanc.  300  ;  but  may  be  satisfied  by  a 
subsequent  legacy.  1  Ves.  Sen.  Ch.  314. 
And  see  1  Ired.  Ch.  No.  C.  130.  It  may  be  of 
any  amount  of  property.  24  Vt.  591.  It  is 
liable  for  the  testator's  debts.  1  Phill.  Ch. 
406.     See  18  Ala.  n.  s.  27. 

DONATIO  PROPTER NITPTIAS  (Lat. 
gift  on  account  of  marriage).  In  Roman 
Law.  A  gift  made  by  the  husband  as  a 
security  for  the  marriage  portion.  The  effect 
of  the  act  of  giving  such  a  gift  was  different 
according  to  the  relation  of  the  parties  at  the 
time  of  making  the  gift.  Vicat,  Voc.  Jur. 
Called,  also,  a  mutual  gift. 

The  name  was  originally  applied  to  a  gift 
made  before  marriage,  and  was  then  called  a 
donatio  ante  nuptias  ;  but  in  process  of  time  it 
was  allowed  to  be  made  after  marriage  as  well, 
and  was  then  called  a  donatio  propter  nu]  tias. 

DONEE.  He  to  whom  a  gift  is  made  or 
a  bequest  given ;  one  who  is  invested  with 
a  power,  of  appointment:  he  is  sometimes 
called  an  appointee.  4  Kent,  Comm.  316 ;  4 
Cruise,  Dig.  51. 

DONIS,  STATUTE  DE.  The  stat. 
Westm.  2,  namely,  13  Edw.  I.  c.  1,  called  the 
statute  de  donis  conditionalibus.  This  sta- 
tute revives,  in  some  sort,  the  ancient  feudal 
restraints  which  were  originally  laid  on 
alienations.     2  Blackstone,  Comm.  12. 

DONOR.  He  who  makes  a  gift.  One 
who  gives  lands  in  tail.    Termes  de  la  Ley . 

DONUM  (Lat.).     A  gift. 

The  difference  between  do7ium  and  nvmits  is  said 
to  be  that  donum  is  more  general,  while  nnmus  is 
specific.  NumuH  is  eaid  to  mean  donum  with  a 
cause  for  the  giving  (though  not  a  legal  considera- 
tion), as  on  account  of  marriage,  etc.  JOonum  ia 
said  to  be  that  which  is  given  from  no  necessity 
of  law  or  duty,  but  from  free  will,  "  from  the  ab- 
sence of  which,  if  they  are  not  given,  no  blame 
arises;  but  if  they  are  given,  praise  is  due."  Yi- 
cat,  Voc.  Jur.;  Calvinus,  Lex. 
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DOOM.    Judgment. 

DOOR.  The  place  of  usual  entrance  in 
a  house,  or  into  a  room  in  the  house. 

2.  To  authorize  the  breach  of  an  outer 
door  in  order  to  serve  process,  the  process 
must  be  of  a  criminal  nature ;  and  even  then 
a  demand  of  admittance  must  first  have  been 
refused.  5  Coke,  93  ;  4  Leon.  41 ;  T.  Jones, 
234 ;  1  N.  H.  346 ;  10  Johns.  N.  Y.  263  ;  1 
Root,  Conn.  83,  134;  21  Pick.  Mass.  156. 
The  outer  door  may  also  be  broken  open  for 
the  purpose  of  executing  a  writ  of  habere 
facias.  5  Coke,  93 ;  Bacon,  Abr.  /Sheriff 
(N  3). 

3.  An  outer  door  cannot,  in  general,  be 
broken  for  the  purpose  of  serving  civil  pro- 
cess, 13  Mass.  520 ;  but  after  the  defendant 
has  been  arrested,  and  he  takes  refuge  in 
his  own  house,  the  officer  may  justify  break- 
ing an  outer  door  to  take  him.  Post.  320 ;  1 
Rolle,  138  ;  Croke  Jac.  555  ;  10  Wend.  N.  Y. 
300;  6  Hill,  N.  Y.  597.  When  once  an 
officer  is  in  the  house,  he  may  break  open  an 
inner  door  to  make  an  arrest.  Kirb.  Conn. 
386 ;  5  Johns.  N.  Y.  352 ;  17  id.  127.  See 
1  Toullier,  n.  214,  p.  88. 

DORMANT.  Sleeping;  silent;  not  known; 
not  acting.  He  whose  name  and  transactions 
as  a  partner  are  professedly  concealed  from 
the  world.  2  Harr.  &  G.  Md.  159 ;  5  Cow. 
N.  Y.  534;  4  Mass.  424;  CoUyer,  Partn.  |4; 
Story,  Partn.  Index.  The  term  is  applied, 
also,  to  titles,  rights,  etc. 

DOS  (Lat.).  In  Roman  Law.  Thatwhich 
is  received  by  or  promised  to  the  husband  from 
the  wife,  or  any  one  else  by  her  influence,  for 
sustaining  the  burdens  of  matrimony.  There 
are  three  classes  of  dos.  Dos  profectitia  is 
that  which  is  given  by  the  father  or  any 
male  relative  from  his  property  or  by  his  act; 
dos  adventitia  is  that  which  is  given  by  any 
other  person  or  from  the  property  of  the  wiie 
herself;  dos  receptitia  is  where  there  is  a 
stipulation  connected  with  the  gift  relating 
to  the  death  of  the  wife.  Vicat ;  Calvinus, 
Lex. ;  DuCange ;  1  Washburn,  Real  Prop. 
147. 

In  English  Law.  The  portion  bestowed 
upon  a  wife  at  her  marriage  by  her  husband. 
1  Reeve,  Hist.  Eng.  Law,  100;  1  Washburn, 
Real  Prop.  147 ;  1  Cruise,  Dig.  152. 

Dower  generally.  The  portion  which  a 
widow  has  in  the  estate  of  her  husband  after 
his  death.     Park,  Dower. 

This  use  of  the  word  in  the  English  law,  though, 
as  Spelman  shows,  not  strictly  correct,  has  still  the 
authority  of  Tacitus  {de  Mor.  Germ.  18)  for  its  use. 
And  if  the  general  meaning  of  marriage  portion  is 
given  to  it,  it  la  strictly  as  applicable  to  a  gift  from 
the  husband  to  the  wife  as  to  one  from  the  wife  to 
the  husband.  It  occurs  often,  in  the  phrase  dot  de 
dote  peti  non  debet  (dower  should  not  be  sought  of 
dower).     1  Washburn,  Real  Prop.  209. 

DOS  RATIONABILIS  (Lat.).  A  rea- 
sonable marriage  portion.  A  reasonable  part 
of  her  husband's  estate,  to  which  every  widow 
is  entitled,  of  lands  of  which  her  husband 
-nay  have  endowed  her  on  the  day  of  mar- 


riage. Coke,  Litt.  336.  Dower,  at  common 
law.    2  Blaokstone,  Comm.  134. 

DOT  (a  French  word  adopted  in  Loui- 
siana). The  fortune,  portion,  or  dowry  which 
a  woman  brings  to  her  husband  by  the  mar- 
riage.    6  Mart.  La.  n.  s.  460. 

DOTAL  PROPERTY.  By  the  civil  law 
in  Louisiana,  by  this  term  is  understood  that 
property  which  the  wife  brings  to  the  hus- 
band to  assist  him  in  bearing  the  expenses 
of  the  marriage  establishment.  La.  Civ. 
Code,  art.  2315. 

DOTATION.    In  French  Law.   The  act 

by  which  the  founder  of  a  hospital,  or  other 
charity,  endows  it  with  property  to  fulfil  its 
destination. 

DOTE.     In    Spanish    Law.     The   pro- 

I)erty  and  efiects  which  a  woman  brings  to 
ler  husband  for  the  purpose  of  aiding  him 
with  the  rents  and  revenues  thereof  to  sup- 
port the  expenses  of  the  marriage.  Loas 
Partidas,  4.  11.  1.  "  Dos,"  sa.j8  Cajas,  "est 
pecunia  marito,  nvpiiarum  causa,  data  vel 
promissa."  The  dower  of  the  wife  is  inalien- 
able, except  in  certain  specified  cases,  for 
which  see  Escriche,  Die.  Raz.  Dote, 

DOTE  ASSIGNANDO.  In  English 
Law.  A  writ  which  lay  in  favor  of  a  widow, 
when  it  was  found  by  office  that  the  king's 
tenant  was  seised  of  tenements  in  fee  or  fee- 
tail  at  the  time  of  his  death,  and  that  he  held 
of  the  king  in  chief. 

DOTE  UNDB  NIHIL  HABBT.  Dower 

■unde  nihil  habet,  which  title  see. 
DOUBLE  COSTS.     See  Costs. 
DOUBLE  OR  TREBLE  DAMAGES. 

In  some  ca.ses  it  is  provided  by  statute  that  a 
party  may  recover  double  or  treble  damages. 
In  these  cases  the  jury  find  such  damages 
as  they  think  proper,  and  the  court  enhances 
them  in  the  judgment.  Brooke,  Abr.  Dam- 
ages, pi.  70;  Coke,  2d  Inst.  416;  1  Wils.  126 ;  1 
Mass.  155.  The  damages  are  actually  doubled 
or  trebled,  as  the  case  may  be, — not  assessed, 
like  double  or  treble  costs. 

DOUBLE  EAGLE.  A  gold  coin  of  the 
United  States,  of  the  value  of  twenty  dollars 
or  units. 

It  is  so  called  because  it  is  twice  the  value  of  the 
eagle,  and,  consequently,  weighs  five  hundred  and 
sixteen  grains  of  standard  fineness,  namely,  nine 
hundred  thousandths  fine.  It  is  a  legal  tender  for 
twenty  dollars  to  any  amount.  Act  of  March  S, 
1849,  6  U.  S.  Stat,  at  Large,  397.  The  double  eagle 
is  the  largest  coin  issued  in  the  United  States,  and 
of  greater  value  than  any  now  issued  in  any  other 
country,  except  the  oban  of  Japan,  which,  how- 
ever, partakes  more  of  the  character  of  a  bar  of 
gold  than  of  that  of  a  coin.  The  first  issue  of  the 
double  eagle  was  made  in  1849. 

DOUBLE  INSURANCE.  Is  where 
divers  insurances  are  made  upon  the  same 
interest  in  the  same  subject  against  the  same 
risks  in  favor  of  the  same  assured,  in  propor- 
tions exceeding  the  value.  1  Phillips,  Ins. 
§2  359,  366. 

A  like  excess  in  one  policy  is  over-insurance. 
If  the  valuation  of  the  whole  interest  in  one  policy 
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is  double  that  in  another,  and  half  of  .the  value  is 
insured  in  each  policy  according  to  the  valuation 
in  that  policy,  it  is  not  a  double  insurance;  its 
being  so  or  not  depends  on  the  aggregate  of  the  pro- 
portions, one-quarter,  one-half,  etc.,  insured  by  each 
policy,  not  upon  the  aggregate  of  the  amounts. 

2.  In  England,  each  underwriter  is  liable 
for  the  whole  amount  insured  by  him  until 
the  assured  is  fully  indemnified,  and  either 
on  paying  6ver  his  proportion  pro  rata  is 
entitled  to  contribution  from  the  other;  but 
no  one  can  be  liable  over  the  rate  at  which 
the  subject  is  rated  in  his  policy. 

In  the  United  States,  the  policies  generally 
provide  that  the  prior  underwriters  shall  be 
liable  until  the  assured  is  fully  indemnified, 
and  underwriters  for  the  excess  are  exone- 
rated ;  but  the  excess  is  to  be  ascertained  by 
the  aggregate  of  the  proportions,  as  a  quar- 
ter, half,  etc.,  to  make  up  the  integer.  1 
Phillips,  Ins.  §361;  1  W.  Blackst.  416;  1 
Burr.  489;  15  B.  Monr.  Ky.  432,  452;  18 
111.  553. 

In  the  United  States,  by  a  clause  usually 
introduced  into  policies,  the  prior  under- 
writers are  liable  until  the  whole  value  is 
covered,  and  subsequent  underwriters  are 
exonerated  as  to  the  surplus  amount.  This 
clause  does  not  apply  to  double  insurance  by 
simultaneous  policies.  1  Phillips,  Ins.  §  862 ; 
5  Serg.  &  R.  Peun.  475. 

DOUBLE!  FLEA.  The  alleging,  for  one 
single  purpose,  two  or  more  distinct  grounds 
of  defence,  when  one  of  them  would  be  as 
effectual  in  law  as  both  or  all.  See  Dupli- 
;;iTr. 

By  the  statute  4  Anne,  o.  16,  in  England, 
and  by  similar  statutes  in  most  if  not  all  of 
the  states  of  the  United  States,  any  defendant 
in  any  action  or  suit,  and  any  plaintifi'  in  re- 
plevin in  any  court  of  record,  may  plead  as 
many  several  matters  as  may  be  necessary 
for  a  defence  with  leave  of  court.  This 
statute  allows  double  pleading ;  but  each  plea 
must  be  single,  as  at  common  law,  Lawes, 
Plead.  181;  1  Chitty,  Plead.  512;  and  the 
statute  does  not  extend  to  the  subsequent 
pleadings.  Comyns,  Dig.  Pleader  (E  2) ; 
Story,  Plead.  72-76;  5  Am.  Jur.  260;  Gould, 
Plead,  c.  8;  Doctrina  Plac.  222.  And  in 
criminal  cases  a  defendant  cannot  plead  a 
special  plea  in  addition  to  the  general  issue. 
7  Cox,  Or.  Cas.  85. 

DOUBLE  VOUCHER.  Avoucherwhich 
occurs  when  the  person  first  vouched  to  war- 
ranty comes  in  and  vouches  over  a  third  per- 
son. See  a  precedent,  2  Blaokstone,  Comm. 
App.  V.  p.  xvii. ;  Voucher. 

The  necessity  for  double  voucher  arises 
when  the  tenant  in  tail  is  not  the  tenant  in 
the  writ,  but  is  tenant  by  warranty ;  that  is, 
where  he  is  vouched,  and  comes  in  and  con- 
fesses the  warranty.  Generally  speaking,  to 
accomplish  this  result  a  previous  convey- 
ance is  necessary,  by  the  tenant  in  tail,  to  a 
third  person,  in  order  to  make  such  third 
person  tenant  to  a  writ  of  entry.  Preston 
Conv.  125,  126. 

DOUBLE   WASTE.      When  a  tenant 


bound  to  repair  suffers  a  house  to  be  wasted, 
and  then  unlawfully  fells  timber  to  repair  it, 
he  is  said  to  commit  double  waste.  Coke, 
Litt.  53.     See  Waste. 

DOUBT.  The  uncertainty  which  exists 
in  relation  to  a  fact,  a  proposition,  or  other 
thing ;  an  equipoise  of  the  mind  arising  from 
an  equality  of  contrary  reasons.  Avliffe 
Pand.  121. 

2.  The  most  embarrassing  position  of  a  judge  is 
that  of  being  in  doubt ;  and  it  is  frequently  the  lot 
of  the  wisest  and  most  enlightened  to  be  in  this 
condition  :  those  who  have  little  or  no  experience 
usually  find  no  difficulty  in  deciding  the  most  pro- 
blematical questions. 

3  Some  rules,  not  always  infallible,  have  been 
adopted  in  doubtful  cases,  in  order  to  arrive  at  the 
truth.  1.  In  civil  cases,  the  doubt  ought  to  ope- 
rate against  him  Who,  having  it  in  his  power  to 
prove  facts  to  remove  the  doubt,  has  neglected  to 
do  so.  In  cases  of  fraud,  when  there  is  a  doubt, 
the  presumption  of  innocence  (g.  d.)  ought  to  re- 
move it.  2.  In  criminal  cases,  whenever  .a  rea- 
sonable doubt  exists  as  to  the  guilt  of  the  accused, 
that  doubt  ought  to  operate  in  his  favor.  In  such 
cases,  particularly  when  the  liberty,  honor,  or  life 
of  an  individual  is  at  stake,  the  evidence  to  convict 
ought  to  be  clear  and  devoid  of  all  reasonable  doubt. 

4.  The  term  reasonable  doubt  is  often  used,  but 
not  easily  defined.  It  is  not  mere  possible  doubt  j  be- 
cause every  thing  relating  to  human  affairs  and  de- 
pending on  moral  evidence  is  open  to  some  possible 
or  imaginary  doubt.  It  is  that  state  of  the  case 
which,  after  the  entire  comparison  and  considera- 
tion of  all  the  evidence,  leaves  the  minds  of  jurors 
in  such  a  condition  that  they  cannot  say  they  feel 
an  abiding,  conviction,  to  a  moral  certainty,  of  the 
truth  of  the  charge.  The  burden  of  proof  is  upon 
the  prosecutor.  AH  the  presumptions  of  law  inde- 
pendent of  evidence  are  in  favor  of  innocence; 
and  every  person  is  presumed  to  be  innocent  until 
he  is  proved  guilty.  If  upon  such  proof  there  is 
reasonable  doubt  remaining,  the  accused  is  entitled 
to  the  benefit  of  it  by  an  acquittal.  For  it  is  not 
sufficient  to  establish  a  probability,  though  a  strong 
one  arising  from  the  doctrme  of  chances.  Ihat  the 
fact  charged  is  more  likely  to  be  true  than  the  con- 
trary; but  the  evidence  must  establish  the  truth 
of  the  fact  to  a  reasonable  and  moral  certainty ,^a 
certainty  that  convinces  and  directs  the  under- 
standing and  satisfies  the  reason  and  judgment 
of  those  who  are  bound  to  act  conscientiously  upon 
it.  This  is  proof  beyond  reasonable  doubt ;  because 
if  the  law,  which  mostly  depends  upon  considera- 
tions of  a  moral  nature,  should  go  further  than 
this  and  require  absolute  certainty,  it  would  exclude 
circumstantial  evidence  altogether.  Per  Shaw,  C. 
J.,  in  5  Cush.  Mass.  320;  1  Gray,  Mass.  534.  See 
Best,  Pres.  §  195 ;  Wilson,  Cir.  Ev.  26 ;  33  Howell, 
St.  Tr.  606;  Burnett,  Cr.  Law  of  Sootl.  522;  1 
Greenleaf,  Ev.  I  ]  ;  D'Aguesseau,  (Euvre.*,  xiii.  242. 

DOVE.     The  name  of  a  well-known  bird. 

Doves  are  animals  ferce  naiurce,  and  not 
the  subject  of  larceny  unless  they  are  in  the 
owner's  custody:  as,  for  example,  in  a  dove- 
hQuse,  or  when  in  the  nest  before  they  can 
fly.     9  Pick.  Mass.  15. 

In  a  very  recent  case  it  was  held  that  lar- 
ceny may  be  committed  of  pigeons  which, 
though  they  have  access  to  the  open  air,  are 
tame  and  unreclaimed  and  return  to  their 
house  or  box.  2  Den.  Cr.  Cas.  361.  See  2 
Den.  Cr.  Cas.  362,  note;  4  Carr.  &  P.  131. 

DOWAG-ER.  A  widow  endowed;  one 
who  has  a  jointure. 
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In  England,  this  is  a  title  or  addition  given 
to  the  widows  of  princes,  dukes,  earls,  and 
other  noblemen,  to  distinguish  them  from  the 
wives  of  the  heir,  who  have  right  to  bear 
the  title. 

DOWEH  (from  Fr.  doner,  to  endow). 
The  provision  which  the  law  makes  for  a 
widow  out  of  the  lands  or  tenements  of  her 
husband,  for  her  support  and  the  nurture  of 
her  children.  Coke,  Litt.  30  a;  2  Black- 
fstone,  Oomm.  130 ;  4  Kent,  Comm.  35 ;  Wash- 
burn, Real  Prop.  146. 

2.  There  were  five  species  of  dower  in 
England: — 

Dower  hy  custom,  where  a  widow  became 
entitled  to  a  specified  portion  of  her  hus- 
band's lands  in  consequence  of  some  local  or 
particular  custom. 

Bower  ad  ostium  ecclesice,  where  a  man  of 
full  age,  on  coming  to  the  church-door  to  be 
married,  endowed  his  wife  of  a  certain  por- 
tion of  his  lands. 

Dower  ex  assensu  fratris,  which  difiered 
from  dower  ad  ostium  ecclesice  only  in  being 
made  out  of  the  lands  of  the  husband's  father 
and  with  his  consent. 

Dower  de  la  plus  belle,  where  the  widow, 
on  suing  the  guardian  in  chivalry  for  dower, 
was  required  by  him  to  endow  herself  of  the 
fairest  portion  of  any  lands  she  might  hold 
as  guardian  in  socage,  and  thus  release  from 
dower  the  lands  of  her  husband  held  in  chi- 
valry. This  was  abolished  along  with  the 
military  tenures,  of  which  it  was  a  conse- 
quence.   2  Blackstone,  Comm.  132,  u. 

Dower  by  common  law,  where  the  widow 
was  entitled  during  her  life  to  a  third  part 
of  all  the  lands  and  tenements  in  fee-simple 
or  fee-tail  of  which  her  husband  was  seised 
at  any  time  during  the  coverture,  and  of 
which  any  issue  she  might  have  had  might 
by  possibility  have  been  heir. 

Since  the  passage  of  the  Dower  Act  in  Eng- 
land, 3  &  4  Will.  IV.  c.  105,  all  these  species 
of  dower,  except  that  by  custom  and  by  the 
common  law,  have  ceased  to  exist.  2  Shars- 
wood,  Blackst.  Comm.  135,  n.  Dower  in  the 
United  States,  although  regulated  by  statutes 
differing  from  each  other  in  many  respects, 
conforms  substantially  to  that  at  the  common 
law.     1  Washburn,  Real  Prop.  149. 

3<  Of  what  estates  the  wife  is  dowable.  Her 
right  to  dower  is  always  determined  by  the 
laws  of  the  place  where  the  property  is  situ- 
ate. Story,  Confl.  Laws,  ^  448 ;  1  Miss.  281 ; 
4  Iowa,  381 ;  3  Strobh.  So.  C.  562. 

She  is  entitled  to  one-third  of  all  lands, 
tenements,  or  hereditaments,  corporeal  and 
incorporeal,  of  which  her  husband  may  have 
been  seised  during  the  coverture,  in  fee  or  in 
tail.     2  Blackstone,  Comm.  131. 

She  was  not  endowable  of  a  term  of  years, 
however  long.  Park,  Dow.  47;  1  Md.  Ch. 
Dec.  36.  In  Missouri,  her  right  attaches,  to 
a  leasehold  of  twenty  years.  Rev.  Stat.  1855, 
668 ;  also  to  the  personal  estate  in  general, 
under  certain  conditions.  Mo.  Rev.  Stat. 
(1855)  669 ;  16  Mo.  478.  Similar  statutes 
are  found  in  many  of  the  other  states. 


The  inheritance  must  be  an  entire  one,  and 
one  of  which  the  husband  may  have  corpo- 
real seisin  or  the  right  of  immediate  corpo- 
real seisin.  Park,  Dow.  47 ;  Finch,  368 ; 
Plowd.  506 ;  1  Smedes  &  M.  Ch.  Miss.  107. 

Dower  does  not  attach  in  an  estate  held  in 
joint  tenancy;  but  the  widow  of  the  turvivor 
has  dower.  Park,  Dow.  72;  Coke,  Litt.  I  45 ; 
15  Pet.  21.  But  where  the  principle  of  sur- 
vivorship is  abolished,  this  difability  does 
not  exist.  9  Dan.  Ky.  185  ;  2  Strobh.  So.  C. 
67;  Mo.  Rev.  Stat.  (1855)  351._ 

An  estate  in  common  is  subject  to  dower. 
Park,  Dow.  42 ;  13  Mass.  504 ;  3  Paige,  Ch. 
N.  Y.  653  ;  3  Edw.  Ch.  N.  Y.  500  ;  6  Gray, 
Mass.  314. 

In  the  case  of  an  exchange  of  lands,  the 
widow  may  claim  dower  in  either,  but  not 
in  both.  Coke,  Litt.  31  h;  if  the  interests 
are  unequal,  then  in  both.  7  Barb.  N.  Y. 
633 ;  32  Me.  412 ;  1  N.  H.  65. 

She  is  entitled  to  dower  in  mines  belonging 
to  her  husband,  if  opened  by  him  in  his  life- 
time on  his  own  or  another's  land.  1  Taunt. 
402 ;  1  Cow.  460. 

She  had  a  right  of  dower  in  various  spe- 
cies of  incorporeal  hereditamenta  :  as,  rights 
of  fishing,  and  rents.  Coke,  Litti  32  a;  2 
Blackstone,  Comm.  132 ;  Park,  Dow.  36  ;  1 
Bland.  Ch.^  Mich.  227.  The  rents  should  be 
estates  of  inheritance.     2  Cruise,  Dig.  291. 

4.  In  most  of  the  states  she  is  dowable  of 
wild  lands.  2  Dougl.  Mich.  141 ;  10  Ga.  321 ; 
2  Rob.  Va.  507;  3  Dan.  Ky.  121;  8  Ohio,  418: 
contra,  15  Mass.  157 ;  1  Pick.  Mass.  21 ;  14  Me. 
409  ;  2  N.  H.  56. 

She  has  no  right  of  dower  in  a  pre-emption 
claim,  16  Mo.  478;  2  111.  314;  nor,  as  a  ge- 
neral thing,  in  shares  of  a  ccrpcration.  1 
Washburn,  Real  Prop.  166.  See  6  Dan.  Ky. 
107;  Park,  Dow.  113. 

At  law  there  was  nothing  to  prevent  her 
from  having  dower  in  lands  which  her  hus- 
band held  as  trustee.  But,  as  she  would  take 
it  subject  to  the  trust,  courts  of  equity  were 
in  the  habit  of  restraining  her  fr(,ni  claiming 
her  dower  in  lands  which  she  would  be  com- 
pelled to  hold  entirely  to  another's  use,  till  it 
was  finally  established,  and  remains  the  same 
both  in  England  and  the  United  States,  that 
she  is  not  entitled  to  dower  in  any  thing  her 
husband  may  hold  as  a  mere  tiu^tee.  Hill, 
Trust.  269;  8  Ohio,  412:  2  Ohio  St.  415  ;  5  B. 
Monr.  Ky.  152 ;  Park,  Dow.  105. 

A  mortgagee  s  wife,  although  her  husband 
has  the  technical  seisin,  has  no  dowable  in- 
terest till  the  estate  becomes  irredeemable. 
4  Dane,  Abr.  671;  13  Ark.  44;  4  Kent, 
Comm.  42. 

5.  At  common  law  she  was  not  endowable 
in  the  estate  of  a  cestui  qui  trust.  2  Schoales 
&  L.  Ch.  Ir.  387;  4  Kent,  Comm.  43;  1 
Hempst.  C.  C.  251.  But  by  the  Dower  Act 
this  restriction  was  removed  in  England.  3 
*  4  Will.  IV.  c.  105 ;  Park,  Dow.  138  ;  1 
Spence,  Eq.  Jur.  501.  In  the  United  States 
the  law  upon  this  subject  is  not  uniform.  12 
Pet.  201 ;  19  Me.  141 ;  2  Serg.  &  R.  Penn. 
554;  7  Ala.  447;  1  Hen.  &  M.  Va.  92.     In 
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some,  dower  in  equitable  estates  is  given  by 
statutes,  Mo.  Rev.  Stat."  (1855)  668  ;  vrhile 
in  others  the  severe  common-law  rule  has 
not  been  strictly  followed  by  the  courts.  1 
Md.  Ch.  Dec.  452 ;   5  Paige,  Oh.  N.  Y.  318; 

6  Dan.  Ky.  471;  8  Humphr.  Tenn.  537;  1 
Jones,  No.  C.  430;  3  Gill,  Md.  304. 

She  is  generally  conceded  dower  in  an 
equity  of  redemption.  15  Pet.  38 ;  34  Me. 
50  ;  3  Pick.  Mass.  475  ;  4  Gray,  Mass.  46  ;  5 
Johns.  Ch.  N.  Y.  452  ;  2  Blackf.  Ind.  262;  1 
Rand.  Va.  344;  1  Hill,  N.  Y.  200;  1  Conn. 
559 ;  29  N.  II.  564;   1  Stockt.  Ch.  N.  J.  361. 

In  reference  to  her  husband's  contracts 
for  the  purchase  of  lands,  the  rule  seems  to 
be,  in  those  states  where  dower  is  allowed  in 
equitable  estates,  that  her  right  attaches  to 
her  husband's  interest  in  the  contract,  if  at 
his  death  he  was  in  a  condition  to  enforce 
specific  performance.  5  Paige,  Ch.  N.  Y. 
318 ;  5  Blackf.  Ind.  406 ;  1  Hen.  &  M.  Va.  92 ; 
1  B.  Monr.  Ky.  93 ;  2  111.  314;  2  Ohio  St.  512; 

7  Gray,  Mass.  533 ;  19  111.  545  ;  1  Jones,  No. 
C.  430.  If  his  interest  has  been  assigned 
before  his  death,  or  forfeited,  or  taken  on  ex- 
ecution, her  dower-right  is  defeated.  29 
Penn.  St.  71 ;  6  Rich.  Eq.  So.  C.  72 ;  4  J.  J. 
Marsh.  Kv.  451;  16  Ala.  522;  16  B.  Monr. 
Ky.  114;"lIIen.  &M.  Va.  91. 

6.  She  is  entitled  to  dower  in  lands  actu- 
ally purchased  by  her  husband  and  upon 
which  the  vendor  retains  a  lien  for  the  un- 
paid purchase-money,  subject  to  that  lien,  12 
B.  Monr.  Ky.  261;  8  Blackf.  Ind.  120;  2 
Bland.  Ch.  Mich.  242  ;  1  Humphr.  Tenn.  408; 
7  id.  72,  or  u^on  which  her  husband  has  given 
a  mortgage  to  secure  the  purchase-money,  sub- 
ject to  that  mortgage.    10 Rich.  Eq.  So.  C.  285. 

She  is  not  entitled  to  dower  in  partnership 
lands  purchased  by  partnership  funds  and 
for  partnership  purposes,  until  the  partner- 
ship debts  have  been  paid.  4  Mete.  Mass. 
537  ;  5  id.  562 ;  4  Miss.  372 ;  10  Leigh,  Va. 
406  ;  5  Fla.  350 ;  20  Mo.  174.  She  has  been 
denied  dower  in  land  purchased  by  several 
for  the  purposes  of  sale  and  speculation.  3 
Edw.  Ch.  N.  Y.  428. 

Sometimes  she  is  allowed  dower  out  of  mo- 
ney the  proceeds  of  real  estate  sold  by  order 
of  court,  or  by  the  wrongful  act  of  an  agent 
or  trustee.  14  Pick.  Mass.  345  ;  11  Ala.  n.  s. 
33 ;  3  Sandf.  Ch.  N.  Y.  434 ;  12  B.  Monr.  Ky. 
172 ;  7  Humphr.  Tenn.  72. 

Her  claim  for  dower  has  been  held  not 
subject  to  mechanics'  liens.  7  Mete.  Mass. 
157;  8  111.  511;  8  Blackf.  Ind.  252;  1  B. 
Monr.  Ky.  257. 

She  is  not  entitled  to  dower  in  an  estate 
pur  auter  vie,  5  Cow.  N.  Y.  388,  nor  in  a 
vested  remainder.  5  N.  H.  240,  469  ;  10  id. 
403  ;  2  Leigh,  Va.  29  ;  12  id.  248  ;  5  Paige, 
Ch.  N.  Y.  161 ;  1  Barb.  N.  Y.  500. 

In  some  states  she  has  dower  only  in  what 
the  husband  died  seised  of.  6  McLean,  C.  C. 
442  ;  1  Root,  Conn.  50  ;  2  No.  C.  253. 

7.  Requisites  of.  Three  things  are  usually 
said  to  be  requisite  to  the  consummation  of  a 
title  to  dower,  viz. ;  marriage,  seisin  of  the 
husband,  and  his  death.    4  Kent,  Comm.  36. 


The  marriage  must  be  a  legal  one  ;  though, 
if  voidable  and  not  void,  she  will  have  her 
dower  unless  it  is  dissolved  in  his  lifetime. 
14  Miss.  308;  Coke,  Litt.  33  a;  Lambert, 
Dow.  14;  1  Cruise,  Dig.  164.  As  to  the  le- 
gality of  marriages,  see  Bishop,  Marr.  &  Div. 

The  husband  must  have  been  seised  in  the 
premises  of  an  estate  of  inheritance  at  some 
time  during  the  coverture.  It  may  not  be  an 
actual  seisin :  a  seisin  in  law  with  the  right 
of  immediate  corporeal  seisin  is  sufficient. 
22  Pick.  Mass.  283  :  7  Mass.  253 ;  39  Me.  25 : 
1  Paige,  Ch.  N.  Y.'635;  2  Serg.  &  R.  Penn. 
554;  1  Cruise,  Dig.  166.  It  is  not  necessary 
that  the  seisin  of  the  husband  should  be  a 
rightful  one.  The  widow  of  a  disseisor  may 
have  dower  against  all  who  have  not  the 
rightful  seisin.  Park,  Dow.  37 ;  4  Dane, 
Abr.  668. 

So,  although  the  estate  is  a  defeasible  one, 
provided  it  is  one  of  inheritance,  she  may 
claim  her  dower  until  it  is  defeated.  Coke, 
Litt.  241 ;  3  Halst.  N.  J.  241  ;  10  Coke,  95 ; 
Seymour's  case ;  Lambert,  Dow.  19. 

The  seisin  is  not  required  to  remain  in  the 
husband  any  particular  length  of  time.  It 
is  sufficient  if  he  is  seised  but  an  instant  to 
his  own  benefit  and  use,  11  Rich.  Eq.  So.  C. 
417  ;  14  Me.  290 ;  37  id.  508  ;  2  Blackstone, 
Comm.  132 ;  but  a  mere  instantaneous  seisin 
for  some  other  purpose  than  proprietorship 
will  not  give  the  wife  dower.  14  Me.  290;  4 
Miss.  369 ;  1  Johns.  Cas.  N.  Y.  95  ;  27  Ala. 
N.  s.  578  ;  15  Vt.  39  ;  2  Gill  &  J.  Md.  318 ;  6 
Mete.  Mass.  475  ;  1  Atk.  Ch.  442. 

Where  he  purchases  land  and  gives  a  mort- 
gage at  the  same  time  to  secure  the  purchase- 
money,  such  incumbrance  takes  precedence 
of  his  wife's  dower.  15  Johns.  N.  Y.  458 ; 
12  Serg.  &  R.  Penn.  18  ;  4  Mass.  566 ;  5  N. 
H.  479;  lOirf.500;  7  Halst.  N.  J.  52 :  1  Bay, 
So.  C.  312;  37  Me.  11;  2Hill,  Ch.  So.  C.  2C0; 
3  Cush.  Mass.  551. 

For  the  character  of  the  seisin  requisite  to 
give  dower  in  equitable  estates,  see  1  Waeh- 
burn.  Real  Prop.  179. 

The  death  of  the  husband.  1  Cruise,  Dig. 
168.  What  was  known  as  civil  death  in  Eng- 
land  did  not  give  the  wife  right  of  dower.  2 
Crabb,  Real  Prop.  130.  Imprisonment  for 
life  is  declared  civil  death  in  some  of  the 
states.     Mo.  Rev.  Stat.  (1856)  642. 

8.  Bow  dower  may  be  prevented  or  defeated. 
At  common  law,  alienage  on  the  part  of  the 
husband  or  wife  prevented  dower  from  at- 
taching. 2  Blackstone,  Comm.  131 ;  1  Cow. 
N.  Y.  89;  16  Wend.  N.  Y.  617;  2  Mo.  32. 
This  disability  is  partially  done  away  with 
in  England,  7  &  8  Vict.  c.  66,  and  is  almost 
wholly  abolished  in  the  United  States. 

It  is  well  established  that  the  wife's  dower 
is  defeated  whenever  the  seisin  of  her  hus- 
band is  defeated  by  a  paramount  title.  Coke, 
Litt.  240  6;  4  Kent,  Comm.  48. 

The  foreclosure  of  a  mortgage  given  by  tha 
husband  before  marriage,  or  by  the  wife  and 
husband  after  marriage,  will  defeat  her  right 
of  dower.  15  Johns.  N.  Y.  458 ;  4  Edw.  Ch. 
N.  Y.  678  ;  12  Serg.  &  R.  Penn.  18 :  1  Ind. 
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527;  19  Miss.  164;  2  Rob.  Va.  384;  SBlaokf. 
Ind.  174 ;  4  Harr.  Del.  111.  Like  force  would 
be  given  to  a  vendor's  lieu  or  mortgage  for 
the  purchase-money,  or  to  a  judgment  lien 
outstanding  at  tlie  time  of  marriage. 

Her  right  to  dower  in  the  estate  which  she 
has  joined  with  her  husband  in  mortgaging 
is  good  against  every  one  but  the  mortgagee. 
3  Miss.  692 ;  18  Ohio  St.  567  ;  14  Pick.  Mass. 
98 ;  1  Mete.  Mass.  390 ;  5  N.  H.  479  ;  29  id. 
564;  37  Me.  509.  The  same  is  true  in  regard 
to  an  estate  mortgaged  by  her  husband  before 
coverture.  3  Pick.  Mass.  475  ;  5  id.  146  ;  14 
id.  98.  In  neither  case  would  the  husband 
have  the  right  to  cut  off  her  claim  for  dower 
by  a  release  to  the  mortgagee,  or  an  assign- 
ment of  his  equity  of  redemption.  5  Johns. 
Ch.  N.  Y.  452,  482 ;  17  Mass.  564 ;  2  Pick. 
Mass.  517  ;  5  id.  146  ;  14  id.  98  ;  2  Hill,  Ch. 
So.  C.  252;  8  Humphr.  Tenn.  713;  1  Rand. 
Va.  344 ;  34  Me.  50 ;  2  Blackf.  Ind.  262 ;  2 
Halst.  N.  J.  392.  As  to  a  purchase  and  mort- 
gage for  the  purchase-money  before  marriage, 
in  which  the  husband  releases  the  equity  of 
redemption  after  marriage,  see  6  Cow.  N.  Y. 
316. 

9.  An  agreement  on  the  part  of  the  hus- 
band to  convey  before  dower  attaches,  if  en- 
forced, will  extinguish  lier  claim.  4  Kent, 
Comm.  50 ;  4  Hen.  &  M.  Va.  370. 

Dower  will  not  be  defeated  by  the  deter- 
mination of  the  estate  by  natural  limitation  : 
as,  if  the  tenant  in  fee  dies  without  heirs,  or 
the  tenant  in  tail.  8  Coke,  34';  Park,  Dow. 
82,  157 ;  4  Kent,  Comm.  49 ;  12  B.  Monr. 
ICy.  73. 

Whether  it  will  be  defeated  by  a  conditional 
limitation  by  way  of  executory  devise  or 
shifting  use,  is  not  yet  fully  settled.  Coke, 
Litt.  24l  a,  Butler's  note,  170  ;  Sugden,  Pow. 
333  ;  Park,  Dow.  168-180  ;  3  Bos.  &  P.  052  ; 
2  Atk.  Ch.  47 ;  1  Leon.  167.  But  it  seems 
that  the  weight  of  American  authority  is  in 
favor  of  sustaining  dower  out  of  such  estates. 
9  Peun.  St.  190.  See  1  Washburn,  Real  Prop. 
216. 

Dower  will  be  defeated  by  operation  of  a 
collateral  limitation :  as,  in  the  case  of  an 
estate  to  a  man  and  his  heirs  so  long  as  u, 
tree  shall  stand,  and  the  tree  dies.  3  Pres- 
ton, Abstr.  373 ;  Park,  Dow.  163 ;  4  Kent, 
Comm.  49.. 

In  some  states  it  will  be  defeated  by  a  sale 
on  execution  for  the  debts  of  the  husband.  5 
Gill,  Ml.  94;  12Serg.&R.  Penn.  18;  8  Penn. 
St.  120 ;  1  Humphr.  Tenn.  1 ;  11  Mo.  204 ; 
19  id.  621 ;  3  Dev.  No.  C.  3.  In  Missouri  it 
is  defeated  by  a  sale  in  partition.  22  Mo. 
202.  See  22  Wend.  N.  Y.  498 ;  2  Edw.  Ch. 
N.  Y.  577 ;  3  id.  500. 

It  is  defeated  by  a  sale  for  the  payment  of 
taxes.     8  Ohio  St.  430. 

It  is  also  defeated  by  exercise  of  the  right 
of  eminent  domain  during  the  life  of  the 
husband.  Nor  has  the  widow  the  right  of 
compensation  for  such  taking.  The  same  is 
true  of  land  dedicated  by  her  husband  to 
public  use.  2  Ohio,  25 ;  3  Ohio  St.  24 ;  4 
Sandf.  N.  Y.  456 ;  9  N.  Y.  110. 


10.  How  dower  may  be  barred.  A  divorce 
from  the  bonds  of  viatrimony  was  at  common 
law  a  bar  to  dower,  2  Blackstone,  Comm.  130; 
4  Kent,  Comm.  54;  4  Barb.  N.  Y.  192;  but 
the  woman's  right  to  dower  or  something 
equivalent  to  it  is  reserved  by  statutes  in 
most  of  the  states,  if  she  is  the  innocent  partj'. 
Bishop,  Marr.  &  Div.  ?  663  ;  6  Du.  N.  Y.  102. 

By  the  early  statute  of  Westminster  2d,  a 
wife  who  eloped  and  lived  in  adultery  with 
another  man  forfeited  her  dower-right.  This 
provision  has  been  re-enacted  in  several  of 
the  states,  9  Mo.  555 ;  Mo.  Rev.  Stat.  1855, 
672,  and  recognized  as  common  law  in  others. 

2  Brock.  Va.  256 ;  3  N.  H.  41 ;  13  Ired.  No. 
C.  361 ;  4  Dane,  Abr.  676 :  contra,  24  Wend. 
N.  Y.  193. 

The  widow  of  a  convicted  traitor  could  not 
recover  dower,  2  Blackstone,  Comm.  130,  131 ; 
but  this  principle  is  not  recognized  in  this 
country.     Williams,  Real  Prop.  103,  n. 

Nor  does  she  in  this  country,  as  at  common 
law,  forfeit  her  dower  by  conveying  in  fee  the 
estate  assigned  to  her.  4  Kent,  Comm.  82; 
Williams,  Real  Prop.  121,  125,  n. ;  IB.  Monr. 
Ky.  88. 

The  most  common  mode  formerly  of  barring 
dower  was  by  jointure.  1  Washburn,  Real 
Prop.  217;  14  Gratt.  Va.  518;  8  Mo.  22; 
19  id.  469  ;  23  id.  561 ;  14  Ohio  St.  610 ;  8 
Conn.  79.  _ 

Now  it  is  usually  done  by  joining  with  her 
husband  in  the  act  of  conveying  the  estate. 
Once  this  was  done  by  levying  a  fine,  or  suf- 
fering a  recovery,  4  Kent,  Comm.  51 ;  2  Black- 
stone, Comm.  137;  now  by  deed  executed  in 
concurrence  with  her  husband  and  acknow- 
ledged in  the  form  required  by  statute,  Wil- 
liams, Real  Prop.  189,  which  latter  is  the 
mode  prevailing  in  the  United  States. 

11.  The  husband  must  usually  join  in  the 
act.  5  B.  Monr.  Ky.  352;  3  Dan.  Ky.  316; 
19  Penn.  St.  361 ;  3  Mass.  353 ;  8  Pick.  Mass. 
532 ;  6  Cush.  Mass.  196 ;  14  Me.  432 ;  33  id. 
396:  contra,  2  N.  H.  507. 

She  should  be  of  age  at  the  time.  2  3.3. 
Marsh.  Ky.  359 ;  1  B.  Monr.  Ky.  76;  6  Leigh, 
Va.  9 ;  1  Barb.  N.  Y.  399 ;  16  Wend.  N.  Y. 
017  ;  8  Miss.  437  ;  10  Ohio  St.  127. 

Words  of  grant  will  be  sufficient  although 
no  reference  is  made  in  the  deed  to  dower  co 
nomine.     12  How.  256  ;  16  Ohio  St.  236. 

In  most  of  the  states  her  deed  must  be  ac- 
knowledged, and  that,  too,  in  the  form  pointed 
out  by  statute,  6  Ohio  St.  510  ;  2  Binn.  Penn. 
341 ;  1  Bail.  So.  C.  42J  ;  1  Blackf.  Ind.  379; 
which  must  appear  in  the  certificate.  13 
Barb.  N.  Y.  50. 

She  cannot  release  her  dower  by  parol. 
See  5  T.  B.  Monr.  Ky.  57;  3  Zabr.  N.  J.  62. 
A  parol  sale  of  lands  in  which  the  husband 
delivers  possession  does  not  exclude  dower. 

3  Sneed,  Tenn.  316. 

It  has  been  held  that  she  may  bar  her  claim 
for  dower  by  her  own  acts  operating  by  way 
of  estoppel.  2  Ohio,  506 ;  1  Rand.  Va.  344; 
2  Ohio  St.  511 ;  4  Paige,  Ch.  N.  Y.  94 ;  12 
Serg.  &  R.  Penn.  18  ;  8  Penn.  St.  199  ;  1  Ind. 
354;  5  Gill,  Md.  94.     See  22  Ala.  n.  s.  104; 
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26  id.  547 ;  2  Const.  So.  C.  59 ;  8  Penn.  St. 
359 ;  1  Rich.  Eq.  So.  C.  222. 

A  release  of  dower  has  been  presumed 
after  a  long  lapse  of  time.  4  N.  H.  321 ;  3 
Yeates,  Penn.  507. 

At  common  law  there  was  no  limitation  to 
the  claim  for  dower.  4  Kent,  Comm.  70 ; 
Park,  Dow.  311.  As  to  the  statutes  in  the 
different  states,  see  1  Washburn,  Real  Prop. 
217. 

Upon  the  doctrine  of  dos  de  dote,  see  1 
Wasliburn,  Real  Prop.  209. 

In  some  states  she  has  the  right  to  elect  to 
take  half  of  the  husband's  estate  in  lieu  of 
dower  under  certain  contingencies.  28  Mo. 
293-300. 

It  seems  that  a  contract  to  marry  on  con- 
dition that  the  wife  should  receive  no  portion 
of  the  husband's  lands  may  be  valid.  9 
Rich.  Eq.  So.  0.  434. 

13.  How  and  by  whom  dower  may  be  as- 
signed. Her  right  to  have  dower  set  out  to 
her  accrues  immediately  upon  the  death  of 
her  husband :  but  until  it  is  assigned  she 
has  no  right  to  any  specific  part  of  the  estate. 
2  Blackstone,  Comm.  139.  She  was  allowed 
by  Magna  Charta  to  occupy  the  principal 
mansion  of  her  husband  for  forty  days  after 
his  death,  if  it  was  on  dowable  lands.  This 
right  is  variously  recognized  in  the  states. 
Mo.  Rev.  Stat.  (1855)  672;  2  Mo.  163;  16 
Ala.  N.  s.  148  ;  20  id.  662  ;  7  T.  B.  Monr.  Ky. 
337 ;  5  Conn.  462 ;  1  Washburn,  Real  Prop. 
222,  note.  In  Missouri  and  several  other 
states,  she  may  remain  in  possession  of  and 
enjoy  the  principal  mansion-house  and  mes- 
suages thereto  belonging  till  dower  has 
been  assigned.  5  T.  B.  Monr.  Ky.  561 ;  4 
Blackf.  Ind.  331.  This  makes  her  tenant  in 
common  with  the  heir  to  the  extent  of  her 
right  of  dower;  and  an  assignment  only 
works  a  severance  of  the  \tenancy.  4  Kent, 
Comm.  62  ;  2  Mo.  163. 

There  were  two  modes  of  assigning  dower: 
one  by  "  common,  right,"  where  the  assign- 
ment was  by  legal  process;  the  other  "against 
common  right,"  which  rests  upon  the  widow's 
assent  and  agreement. 

13.  Dower  of  "  common  right"  must  be 
•assigned  by  metes  and  bounds,  where  this  is 
possible,  unless  the  parties  agree  to  a  differ- 
ent form.  2  Penn.  N.  J.  521 ;  1  Rolle,  Abr. 
683  ;  Style,  276  ;  Perkins,, 407. 

If  assigned  "  against  common  right,"  it 
must  be  by  indenture  to  which  she  is  a  party. 
Coke,  Litt.  34  6;  1  Pick.  Mass.  189,  314;  1 
Roper,  Hush.  &  W.  410 ;  1  Bright,  Husb.  & 
W.  377. 

Where  assigned  of  common  right,  it  must 
be  unconditional  and  absolute.  Coke,  Litt.  34 
6,  n.  217 ;  1  Rolle,  Abr.  682 ;  and  for  her 
life.     1  Bright,  Husb.  &  W.  379. 

Where  it  is  assigned  not  by  legal  process, 
it  must  be  by  the  tenant  of  the  freehold. 
Coke,  Litt.  35  a.  It  may  be  done  by  an  infant, 
2  Blackstone,  Comm.  136  ;  1  Pick.  Mass.  314; 
2  Ind.  336  ;  or  by  the  guardian  of  the  heir. 
2  Blackstone,  Comm.  136  ;  37  Me.  509. 

As  between  the  widow  and  heir,  she  takes 


her  dower  according  to  the  value  of  the  pro- 
perty at  the  time  of  the  assignment.  5  Serg. 
&  R.  Penn.  290 ;  4  Kent,  Comm.  67-69 ;  4 
Miss.  360 ;  15  Me.  371 ;  2  Harr.  Del.  336 ;  13 
111.  483 ;  9  Mo.  237. 

14.  As  between  the  widow  and  the  hus- 
band's alienee,  she  takes  her  dower  according 
to  the  value  at  the  time  of  the  alienation.  6 
Johns.  Ch.  N.  Y.  258  ;  2  Edw.  Ch.  N.  Y..577; 

4  Leigh,  Va.  498.  This  was  the  ancient  and 
well-established  rule.  4  Kent,  Comra.  65  ;  2 
Johns.  N.  Y.  484 ;  9  Mass.  218 ;  3  Mas.  C.  C. 
347.  But  in  this  country  the  rule  in  respect 
to  the  alienee  seems  to  be  that  if  the  land 
has  been  enhanced  in  value  by  his  labor  and 
improvements,  the  widow  shall  not  share  in 
these,  5  Serg.  &  R.  Penn.  289  ;  9  Mass.  218 ; 
3  Mas.  C.  C.  347  ;  4  Leigh,  Va.  498 ;  2  Blackf. 
Ind.  223  ;  4  Miss.  360  ;  10  Ohio  St.  498  ;  16 
Me.  80 ;  9  Ala.  n.  s.  901 ;  10  Md.  746 ;  13  111. 
483 ;  if  it  has  been  enhanced  by  extraneous 
circumstances,  such  as  the  rise  and  improve- 
ment of  property  in  the  neighborhood,  she  is 
to  have  the  full  benefit  of  this.  5  Blackf.  Ind. 
406 ;  3  Mas.  C.  C.  375  :  6  McLean,  C.  C.  422 ; 

5  Call,  Va.  433  ;  1  Md.  Ch.  Dec.  452 ;  Wil- 
liams, Real  Prop.  191,  note. 

There  seems  to  be  no  remedy  for  her  now 
in  either  country  where  the  land  has  deterio- 
rated in  value  by  the  waste  and  mismanage- 
ment of  the  alienee  or  by  extraneous  circum- 
stances, 10  Mo.  746  ;  5  Serg.  &  R.  Penn.  290; 
3  Mas.  C.  C.  368 ;  5  Blackf.  Ind.  406 ;  1  Md. 
Ch.  Dec.  452 ;  but  she  must  be  content  to 
take  her  dower  in  the  property  as  it  was  at 
the  time  of  her  husband's  death,  when  her 
right  first  became  consummate.  1  Washburn, 
Real  Prop.  239. 

As  to  the  remedies  afforded  both  by  law 
and  equity  for  the  enforcement  of  dower,  see 
1  Washburn,  Real  Prop.  226. 

15.  Nature  of  the  estate  in  dower.  Until 
the  death  of  her  husband,  the  wife's  right  of 
dower  is  not  an  interest  in  real  estate  of 
which  value  can  be  predicated.  9  N.  Y.  110. 
And  although  on  the  death  of  her  husband 
this  right  becomes  consummate,  it  remains 
a  chose  in  action  till  assignment.  4  Kent, 
Comm.  61 ;  1  Barb.  N.  Y.  500 ;  5  id.  438 ;  32 
Me.  424 ;  2  Cow.  N.  Y.  651 ;  6  J.  J.  Marsh. 
Ky.  12;  10  Mo.  746. 

Until  assignment,  she  has  no  estate  which 
she  can  convey  or  which  can  be  taken  on 
execution  for  her  debts.  2  Keen,  527 :  1 
Barb.  Ch.  N.  Y.  500 ;  4  Paige,  Ch.  N.  Y.  448 ; 
9  Miss.  489 ;  1  Dev.  &  B.  No.  C.  437 ;  14 
Mass.  378 :  contra,  10  Ala.  N.  s.  900. 

But  where  she  does  sell  or  assign  this  right 
of  action,  equity  will  protect  the  rights  of 
the  assignee  and  sustain  an  action  in  the 
widow's  name  for  his  benefit.  4  Rich.  So.  C. 
516 ;  10  Ala.  N.  s.  900 ;  7  Ired.  Eq.  No.  C.  152. 

She  can  release  her  claim  to  the  one  who 
is  in  possession  of  the  lands,  or  to  whom  she 
stands  in  privity  of  estate.  11  111.  384 :  13 
id.  483  ;  17  Johns.  N.  Y.  167  ;  32  Me.  424 ; 
Park,  Dow.  335 ;  32  Ala.  n.  s.  404. 

But  as  soon  as  the  premises  have  been  set 
out  and  assigned  to  her,  and  she  has  entered 
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upon  them,  the  freehold  vests  in  her  by  virtue 
of  her  husband's  seisin.  Coke,  Litt.  239  a; 
4  Mass.  384 ;  6  N.  Y.  394 :  4  Dev..&  B.  No.  C. 
442. 

Her  estate  is  a  continuation  of  her  hus- 
band's by  appointment  of  the  law.  1  Pick. 
Mass.  189  :  4  Me.  67  ;  Park,  Dow.  340.  See 
Scribner,  Dower  (1864). 

DOWRBSS.  A  woman  entitled  to  dower. 
See  Dower 

DCWRY.  Formerly  applied  to  mean 
that  which  a  woman  brings  to  her  husband 
in  marriage :  this  is  now  called  a  portion. 
This  word  is  sometimes  confounded  with 
dower.  See  Coke,  Litt.  31 ;  La.  Civ.  Code, 
art.  2317  ;  Dig.  23.  3.  70  ;  Code,  5.  12.  20. 

DRAGOMAN.  An  interpreter  employed 
in  the  east,  and  particularly  at  the  Turkish 
court. 

The  act  of  congress  of  August  26,  1842, 
c.  201,  8.  8,  declares  that  it  shall  not  be 
lawful  for  the  president  of  the  United  States 
to  allow  a  dragoman  at  Constantinople  a 
salary  of  more  than  two  thousand  five  hun- 
dred dollars. 

DRAIN.  To  conduct  water  from  one 
place  to  another,  for  the  purpose  of  drying 
the  former. 

The  right  of  draining  water  through  an- 
other man's  land.  This  is  an  easement  or 
servitude  acquired  by  grant  or  prescription. 
See  3  Kent,  Comm.  436:  7  Mann.  &  G.  354; 
Washburn,  Easements,  Index. 

DRAW.  To  drag  (on  a  hurdle)  to  the 
place  of  execution.  Anciently  no  hurdle 
was  allowed,  but  the  criminal  was  actually 
dragged  along  the  road  to  the  place  of  execu- 
tion. A  part  of  the  ancient  punishment  of 
traitors  was  the  being  thus  drawn.  4  Shars- 
wood,  Blackst.  Comm.  92,  377. 

DRAWBACK.  An  allowance  made  by 
the  government  to  merchants  on  the  re-ex- 
portation of  certain  imported  goods  liable  to 
duties,  which  in  some  cases  consists  of  the 
whole,  in  others  of  a  part,  of  the  duties 
which  had  been  paid  upon  the  importation. 
For  the  various  acts  of  congress  which  regu- 
late drawbacks,  see  Brightly,  Dig.  D.  S. 
Laws. 

DRAWEE.  A  person  to  whom  a  bill  of 
exchange  is  addressed,  and  who  is  requested 
to  pay  the  amount  of  money  therein  men- 
tioned.    See  Bill  of  Exchange 

DRATRrBR.  The  party  who  makes  a  bill 
of  exchange. 

DRAWING.  Every  jjerson  who  applies 
for  a  patent  for  an  invention  is  required,  by 
the  act  of  congress  of  July  4,  1836,  sec.  6,  to 
furnish  duplicate  drawings  illustrative  of 
that  invention :  provided  from  the  nature  of 
the  case  the  invention  can  be  so  illustrated. 
One  of  these  drawings  is  to  be  kept  on  file  in 
the  patent-ofiice,  the  other  is  intended  to  be 
attached  to  the  patent  when  issued.  Draw- 
ings are  also  required  on  application  for  a 
patent  for  a  design.     See  Patents. 


DRAWLATCHES.  Thieves;  robbers. 
Cowel. 

DREIT  DREIT.  Droit  droit.  Double 
right.  A  union  of  the  right  of  possession 
and  the  right  of  property.  2  Sharswood, 
Blackst.  Comm.  199. 

DRIFTWAY.  A  road  or  way  over  which 
cattle  are  driven.  1  Taunt.  279 ;  Selwyn, 
Nisi  P.  1037 ;  "Woolrych,  Ways,  1.  The  term 
is  in  use  in  Rhode  Island.  2  Hilliard,  Abr. 
Prop.  33. 

DRIP.  •  The  right  of  drip  is  an  easement 
by  which  the  water  which  falls  on  one  house 
is  allowed  to  fall  upon  the  land  of  another. 

Unless  the  owner  has  acquired  the  right 
by  grant  or  prescription,  he  has  no  right  so 
to  construct  his  house  as  to  let  the  water  drip 
over  his  neighbor's  land.  1  RoUe,  Abr.  107. 
See  3  Kent,  Comm.  436;  Dig.  43.  23.  4,  6; 
11  Ad.  &  E.  40. 

DRIVER.  One  employed  in  conducting 
a  coach,  carriage,  wagon,  or  other  vehicle, 
with  horses,  mules,  or  other  animals. 

2.  Frequent  accidents  occur  in  consequence 
of  the  neglect  or  want  of  skill  of  drivers  of 
public  stage-coaches,  for  which  the  employers 
are  responsible. 

3.  The  law  requires  that  a  driver  should 
possess  reasonable  skill  and  be  of  good  habits 
for  the  journey :  if,  therefore,  he  is  not  ac- 
quainted with  the  road  he  undertakes  to 
drive,  3  Bingh.  314,  321 ;  drives  with  reins 
so  loose  that  he  cannot  govern  his  horses, 
2  Esp.  533 ;  does  not  give  notice  of  any  se- 
rious danger  on  the  road,  1  Campb.  67 ;  takes 
the  wrong  side  of  the  road,  4  Esp.  273 ;  in- 
cautiously comes  in  collision  with  another 
carriage,  1  Stark.  423  ;  1  Campb.  167  ;  or  does 
not  exercise  a  sound  and  reasonable  discre- 
tion in  travelling  on  the  road  to  avoid  dan- 
gers and  difficulties,  and  any  accident  hap- 
pens by  which  any  passenger  is  injured, 
both  the  driver  and  his  employers  will  be 
responsible.  2  Stark.  37 ;  2  Esp.  533 ;  11 
Mass.  57;  6  Term,  659;  1  East,  106;  4 
Barnew.  &  Aid.  590;  2  McLean,  C.  C.  157. 
See  Common  Carriers  of  Passengers. 

DROF-LAND.  (Drift-land.)  A  yearly 
payment  made  by  some  to  their  landlords 
for  driving  their  cattle  through  the  manor  to 
fairs  and  markets.     Cowel. 

DROIT  (Fr.).  In  French  Law.  Law. 
The  whole  body  of  law,  written  and  un- 
written. 

A  right.  No  law  exists  without  a  duty. 
Toullier,  n.  96  ;  Pothier,  Droit. 

In  English  Law.   Right.  Coke,  Litt.  158. 

A  person  was  said  to  have  droit  droit,  plu- 
rimvmjuris,  andplurimum possessionis,  when 
he  had  the  freehold,  the  fee,  and  the  property 
in  him.     Crabb,  Hist.  Eng.  Law,  406. 

DROIT  D' ACCESSION.  In  French 
Law.  That  property  which  is  acquired  by 
making  a  new  species  out  of  the  material  of 
another.  Modus  acquirandi  quo  quis  ex  aliend 
materid  mo  nomine  novam  speciem  faeiens 
bona  fide  ejus  speciei  dominium  consequitur. 
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It  is  a  rule  of  the  civil  law  that  if  the  thing 
can  be  reduced  to  the  former  matter  it  be- 
longs to  the  owner  of  the  matter,  e.g.  a  statue 
made  of  gold ;  but  if  it  cannot  so  be  reduced 
it  belongs  to  the  person  who  made  it,  e.g.  a 
statue  made  of  marble.  This  subject  is  treated 
of  in  the  Code  Civil  de  Napol6on,  art.  565, 
577  ;  Merlin,  R6pert.  Accession;  Malleville's 
Discussion,  art.  565.     See  Accession. 

DROITS  OP  ADMIRALTY.  Rights 
claimed  by  the  government  over  the  property 
of  an  enemy.  In  England,  it  has_  been  usual 
in  maritime  wars  for  the  government  to  seize 
and  condemn,  as  droits  of  admiralty,  the  pro- 
perty of  an  enemy  found  in  her  porta  at  the 
breaking  out  of  hostilities.  1  C.  Rob.  Adm. 
196:  13Ves.Ch.71;  lEdw.Adm.  60;  3  Bos. 
&  P.  191. 

DROIT  D' AUBAINE.  A  rule  by  which 
all  the  property  of  a  deceased  foreigner,  whe- 
ther movable  or  immovable,  was  confiscated 
to  the  use  of  the  state,  to  the  exclusion  of  his 
heirs,  whether  claiming  ab  inlestato  or  under 
a  will  of  the  deceased. 

The  word  auhaine  signifies  hospes  loci,  pere- 
gruinn  advena,  a  stranger.  It  is  derived,  according 
to  some,  from  alibis  elsewliere,  natua,  born,  from 
which  the  word  albinua  ia  said  to  be  formed. 
Others,  as  Cujas,  derive  the  word  directly  from 
advenn,  by  which  word  aubains  or  strangers  are 
designated  in  the  capitularies  of  Charlemagne.  See 
DuCange;  Tr^voux,  Diet.     See  Aubaikb. 

DROIT-CLOSB.  The  name  of  an  an- 
cient writ  directed  to  the  lord  of  ancient 
demesne,  and  which  lies  for  those  tenants  in 
ancient  demesne  who  hold  their  lands  and 
tenements  by  charter  in  fee-simple,  in  fee- 
tail,  for  life,  or  in  dower.  Fitzherbert,  Nat. 
Brev  23. 

DROITURAL.  What  belongs  of  right ; 
relating  to  right :  as,  real  actions  are  either 
droitural  or  possessory, — droitural  when  the 
plaintiif  seeks  to  recover  the  property.  Finch, 
Law.  257. 

DROVB-ROAD.  A  road  for  driving 
cattle.  A  right  of  way  for  carriages  does 
not  involve  necessarily  a  right  to  drive  cattle, 
.sr  an  easement  of  drove-road. 

DRUGGIST.  One  who  deals  in  medi- 
cinal substances,  vegetable,  animal,  or  mine- 
ral, uncompounded.  ■ 

In  America  the  term  druggist  is  used  synony- 
mously with  apothecary,  although,  strictly  speak- 
ing, a  druggist  is  one  who  deals  in  medicinal  sub- 
stances, vegetable,  animal,  or  mineral,  before  being 
compounded,  which  composition  and  combination 
are  really  the  business  of  the  apothecary.  The  term 
is  here  used  in  its  double  sense.  In  England  an 
apothecary  is  a  sub-physician,  or  privileged  prac- 
titioner. He  is  the  ordinary  medical  man,  or  family 
medical  attendant,  in  that  country. 

The  utmost  care  is  required  of  those  who 
prepare  medicines  or  sell  drugs,  as  the  least 
carelessness  may  prove  injurious  to  health 
or  fatal  in  its  results.  Any  mistake  made  by 
the  druggist,  if  the  result  of  ignorance  or 
carelessness,  renders  him  liable  to  the  in- 
jured party.  13  B.  Monr.  Ky.  219;  7  N.  Y. 
397.    An  apothecary,  or  his  apprentice,  if 


guilty  of  criminal  negligence,  and  fatal  re- 
sults follow,  may  be  convicted  of  man- 
slaughter.    1  Lew.  Cr,  Cas.  169. 

DRUNKBNNBSS.  In  Medical  Juris- 
prudence. The  condition  of  a  man  whose 
mind,  is  affected  by  the  immediate  use  of  in- 
toxicating drinks. 

2.  This  condition  presents  various  degrees  of  in- 
tensity, ranging  from  a  simple  exhilaration  to  a 
state  of  utter  unconsciousness  and  insensibility. 
In  the  popular  phrase,  the  term  drunkenness  is 
applied  only  to  those  degrees  of  it  in  which  the 
mind  is  manifestly  disturbed  in  its  operations.  In 
the  earlier  stages  it  frequently  happens  that  the 
mind  is  not  only  not  disturbed,  but  acts  with  ex- 
traordinary clearness,  promptitude,  and  vigor.  In 
the  latter  the  thmights  obviously  succeed  one 
jinother  without  much  relevance  or  coherence,  the 
perceptive  faculties  are  active,  but  the  impressions 
are  misconceived,  as  if  they  passed  through  a  dis- 
torting medium,  and  the  reflective  powers  cease  to 
act  with  any  degree  of  efliciericy.  Some  of  the  in- 
termediate stages  may  be  easily  recognized;  but  it 
is  not  always  possible  to  fix  upon  the  exact  mo- 
ment when  they  succeed  one  another.  In  some 
persona  peculiarly  constituted,  a  fit  of  intoxication 
presents  few  if  nny  of  these  successive  stages,  and 
the  mind  rapidly  loses  its  self-control,  and  for  the 
time  is  actually  frenzied,  as  if  in  a  maniacal  par- 
oxysm, though  the  amount  of  the  drink  may  be 
comparatively  small.  The  same  phenomenon  is 
observed  sometimes  in  persons  who  have  had  some 
injury  of  the  head,  who  are  deprived  of  their  rea- 
son by  the  slightest  indulgence. 

3>  The  habitual  abuee  of  intoxicating  drinks  is 
usually  followed  by  a  pathological  condition  of  the 
brain,  which  is  manifested  by  a  degree  of  intellect- 
ual obtusencss,  and  some  insensibility  to  moral 
distinctions  once  readily  discerned.  The  mind  is 
more  exposed  to  the  force  of  foreign  influences, 
and  more  readily  induced  to  regard  things  in  the 
light  to  which  others  have  directed  them.  In 
others  it  produces  a  permanent  mental  derange- 
ment, which,  if  the  person  continues  to  indulge,  is 
easily  mistaken  by  ccmmon  observers  for  the  im- 
mediate effects  of  hard  drinking.  These  two  re- 
sults— the  mediate  and  the  immediate  effects  of 
drinking — may  coexist;  but  it  is  no  less  necessary 
to  distinguish  ihem  from  each  other,  because  their 
legal  consequences  may  be  very  different.  Moved 
by  the  latter,  a  person  goes  into  the  street  and 
abuses  or  assaults  his  neighbors  ;  moved  by  the 
former,  the  same  person  makes  his  will,  and  cuts 
off  those  who  have  the  strongest  claims  upon  bis 
bounty  with  a  shilling.  In  a  judicial  investigation, 
one  class  of  witnesses  will  attribute  all  his  extra- 
vagances to  drink,  while  another  will  see  nothing 
in  them  but  the  effect  of  insanity.  The  mtdical 
jurist  should  not  be  misled  by  either  party,  but  be 
able  to  refer  each  particular  act  to  its  proper  source. 

4-,  Another  remarkable  form  of  drunkenness  is 
called  dipsomania.  Kather  suddenly,  and  perhaps 
without  much  preliminary  indulgence,  a  person 
manifests  an  insatiable  thirst  for  strong  drink, 
which  no  considerations  of  propriety  or  prudence 
can  induce  him  to  control.  He  generally  retires  to 
some  secluded  place,  and  there,  during  a  period  of 
a  few  days  or  weeks,  he  swallows  enormous  quan- 
tities of  liquor,  until  his  stomach  refuses  to  bear 
any  more.  Vomiting  succeeds,  followed  by  sick- 
ness, depression,  and  disgust  for  all  intoxicating 
drinks.  This  affection  is  often  periodical,  the  par- 
oxysms recurring  at  periods  varying  from  three 
months  to  several  years.  Sometimes  the  indul- 
gence is  more  continuous  and  limited,  sufficient, 
however,  to  derange  the  mind,  without  producing 
sickness,  and  equally  beyond  control.  Dipsomania 
may  result  fr.  im  moral  causes,  such  as  anxiety,  dis- 
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appointment,  grief,  sense  of  responsibility;  or  phy- 
sical, consisting  chiefly  of  some  anomalous  condi- 
tion of  the  stomach.  Ssquirul,  Mai.  Men.  ii.  73 ; 
Marc,  de  la  Folic,  ii.  605;  Kay,  Med.  Jur.  497; 
Macnisb,  Anatomy  of  Drunkenness,  chap.  14. 

5.  The  common  law  shows  but  little  dis- 
position to  aiford  relief,  either  in  civil  or 
criminal  cases,  from  the  immediate  effects  of 
drunkenness.  It  has  never  considered  mere 
drunkenness  alone  as  a  sufficient  reason  for 
invalidating  any  act.  When  carried  so  far 
as  to  deprive  the  party  of  all  consciousness, 
strong  presumption  of  fraud  is  raised ;  and  on 
that  ground  courts  may  interfere.  1  Ves. 
Ch.  19 ;  18  id.  12.  Drunkenness  in  such  a 
degree  as  to  render  the  testsitor  unconscious 
of  what  he  is  about,  or  less  capable  of  resist- 
ing the  influence  of  others,  avoids  a  will. 
Shelford,  Lun.  274,  304.  In  actions  for  torts, 
drunkenness  is  not  regarded  as  a  reason  for 
mitigating  damages.  Coke,  Litt.  247  a. 
Courts  of  equity,  too,  have  declined  to  inter- 
fere in  favor  of  parties  pleading  intoxication 
in  the  performance  of  some  civil  act.  1  Story, 
Eq.  §  232. 

6.  In  England,  drunkenness  has  never 
been  admitted  in  extenuation  for  any  offences 
committed  under  its  immediate  influence. 
"A  drunkard  who  is  voluntarius  demo,"  says 
Coke,  "hath  no  privilege  thereby:  whatever 
ill  or  hurt  he  doth,  his  drunkenness  doth 
aggravate  it."  Lawyers  have  occasionally 
shown  a  disposition  to  distinguish  between 
the  guilt  of  one  who  commits  an  offence  un- 
consciously, though  in  consequence  of  vicious 
indulgence,  and  that  of  another  who  is  ac- 
tuated by  malice  aforethought  and  acts  de- 
liberately and  coolly.  In  Pennsylvania;  as 
early  as  1794,  it  was  remarked  by  the  courts 
on  one  occasion  that,  as  drunkenness  clouds 
the  understanding  and  excites  passion,  it 
may  be  evidence  of  passion  only,  and  of  want 
of  malice  and  design.  Add.  Penn.  257.  In 
1819,  Justice  Holroyd  decided  that  the  fact 
of  drunkenness  might  be  taken  into  consider- 
ation in  determining  the  question  whether 
the  act  was  premeditated  or  done  only  with 
sudden  heat  and  impulse.  Rex  v.  Grundley, 
1  Russell,  Crimes,  8.  This  particular  de- 
cision, however,  was,  a  few  years  afterwards, 
pronounced  to  be  not  correct  law.  7  Carr. 
&  P.  145.  Again,  it  was  held  that  drunken- 
ness, by  rendering  the  party  more  excitable 
under  provocation,  might  be  taken  into  con- 
sideration in  determining  the  sufficiency  of 
the  provocation.  7  Carr.  &  P.  817.  More 
recently  (1849),  in  Rex  v.  Monkhouse,  4  Cox, 
Cr.  Cas.  55,  it  was  declared  that  there  might 
exist  a  state  of  drunkenness  which  takes  away 
the  power  of  forming  any  specific  intention. 

'V.  In  this  country,  courts  have  gone  still 
further  in  regarding  drunkenness  as  incom- 
patible with  some  of  the  elements  of  crime. 
It  has  been  held,  where  murder  was  defined 
to  be  wilful,  deliberate,  malicious,  and  pre- 
meditated killing,  that  the  existence  of  these 
attributes  is  not  compatible  with  drunkenness. 
13  Ala.  N.  s.  413 ;  4  Humphr.  Tenn.  136 ;  9 
U.  570  ;  11  id.  154 ;  1  Speers,  So.  C.  384. 


It  has  been  already  stated  that  strong 
drink  sometimes,  in  consequence  of  injury 
of  the  head,  or  some  peculiar  constitutional 
susceptibility,  produces  a  paroxysm  of  frenzy 
immediately,  under  the  mfiuenoe  of  which 
the  person  commits  a  criminal  act.  Cases  of 
this  kind  have  been  too  seldom  tried  to  make 
it  quite  certain  how  they  would  be  regarded 
in  law.  It  is  probable,  however,  that  the 
plea  of  insanity  would  be  deprived  of  its 
validity  by  the  fact  that,  sane  or  insane,  the 
party  was  confessedly  drunk.  In  a  case 
where  injury  of  the  head  had  been  followed 
by  occasional  paroxysms  of  insanity,  in  one 
of  which  the  prisoner  killed  his  wife,  it  ap- 
peared that  he  had  just  been  drinking,  and 
that  intoxication  had  sometimes  brought  on 
the  paroxysms,  though  they  were  not  always 
preceded  by  drinking.  The  court  ruled  that 
if  the  mental  disturbance  were  produced  by 
intoxication  it  was  not  a  valid  defence;  and 
accordingly  the  prisoner  was  convicted  and 
executed.  Trial  of  M'Donough,  Ray,  Med. 
Jur.  514.  The  principle  is  that  if  a  person 
voluntarily  deprives  himself  of  reason,  he 
can  claim  no  exemption  from  the  ordinary 
consequences  of  crime.  3  Paris  &  Fonbl.  39. 
Milder  views  have  been  advocated  by  writers 
of  note,  and  they  will  sooner  or  later,  no 
doubt,  appear  in  judicial  decisions.  Mr. 
Alison,  referring  to  the  class  of  cases  just 
mentioned,  calls  it  inhuman  to  visit  them 
with  the  extreme  punishment  otherwise  suita- 
ble. Prin.  of  Crim.  Law  of  Scotland,  654.  Dip- 
somania would  hardly  be  considered,  in  the 
present  state  of  judicial  opinion,  a  valid  de- 
fence in  a  capital  case.  In  minor  offences, 
especially  if  attended  by  extenuating  circum- 
stances, it  might  be  more  favorably  regarded. 

8.  The  law  does  recognize  two  kinds  of 
inculpable  drunkenness,  viz.:  that  which  is 
produced  by  the  "unskilfulness  of  the  phy- 
sician," and  that  which  is  produced  by  the 
"contrivance  of  enemies."  Russell,  Crimes, 
8.  To  these  we  should  be  disposed  to  add 
that  above  described,  where  the  party  drinks 
no  more  liquor  than  he  has  habitually  used 
without  being  intoxicated,  but -which  exerts 
an  unusually  potent  effect  on  the  brain,  in 
consequence  of  certain  pathological  condi- 
tions. See  5  Gray,  Mass.  86 ;  11  Cush.  Mass. 
479 ;  1  Bennett  &  H.  Lead.  Crim.  Cas.  113- 
124. 

DRY  EXCHANGE.  A  term  invented 
for  disguising  and  covering  usury, — in  which 
something  was  pretended  to  pass  on  both 
sides,  when  in  truth  nothing  passed  on  one 
side ;  whence  it  was  called  dry.  Stat.  3  Hen. 
VII.  e.  5 ;  Wolffius,  Ins.  Nat.  2  657 

DRY  RENT.  Rent-seek ;  a  rent  re- 
served without  a  clause  of  distress. 

DUCAT.     The  name  of  a  foreign  coin. 

The  ducat,  or  sequin,  was  originally  a  gold  coin 
of  the  middle  ages,  apparently  a  descendant  from 
the  hezant  of  the  Greek-Roman  Empire.  For 
many  centuries  it  constituted  the  principal  inter- 
national currency,  being  intended,  or  supposed,  to 
be  made  of  pure  gold,  though  subsequently  settled 
at  a  basis  a  little  below.     It  is  now  nearly  obsolete 
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in  every  part  of  the  world.  Its  average  value  is 
about  $2.26  of  our  money.  It  is  said  they  ap- 
peared earliest  in  Venice,  and  that  they  bore  the  fol- 
lowing motto :  Sit  tibi,  Christe,  datua,  quern  Ui  regis, 
iste  DucaUiB, — whence  the  name  ducat. 

2*  The  silver  ducat  was  formerly  a  coin  of  Na- 
ples, weighing  three  hundred  and  forty-eight  grains, 
eight  hundred  and  forty-two  thousandths  fine; 
consequent  value,  in  our  money,  about  eighty-one 
cents;  but  it  now  exists  only  as  a  money  of  account. 

DUCES  TECUM  LICET  LANGUI- 
DUS. A  writ  directing  the  sheriff  to  bring 
a  person  whom  he  returned  as  so  sick  that  he 
could  not  be  brought  without  endangering 
his  life.  Blount;  Cowel.  The  writ  is  now 
obsolete.     See  Subpcena  Duces  Tecum. 

DUE.     Just  and  proper. 

A  due  presentment  and  demand  of  pay- 
ment must  be  made.  See  4  llawle,  Penn. 
307;  3  Leigh,  Va.  389;  3  Cranch,  300. 

What  ought  to  be  paid ;  what  may  be  de- 
manded. 

It  differs  from  owing  in  this,  that  sometimes 
what  is  owing  is  not  due:  a  note  payable  thirty 
days  after  date  is  owing  immediately  after  it  is 
delivered  to  the  payee,  but  it  is  not  due  until  the 
thirty  days  have  elapsed. 

Bills  of  exchange  and  promissory  notes 
are  not  due  until  the  end  of  the  three  days 
of  grace,  unless  the  last  of  these  days  happen 
to  fall  on  a  Sunday  or  other  holiday,  when  it 
becomes  due  on  the  Saturday  before,  and 
not  on  the  Monday  following.  Story,  Prom. 
Notes,  ^  UO;  1  Bell,  Comm.  410;  Story, 
Bills,  J  233  ;  2  Hill,  N.  Y.  587;  14  Me.  264. 

DUE-BILL.  An  acknowledgment  of  a 
debt  in  writing  is  so  called.  This  instru- 
ment differs  from  a  promissory  note  in  many 
particulars:  it  is  not  payable  to  order,  nor 
13  it  assignable  by  mere  indorsement.  See 
lOU ;  Promissory  Notes. 

DUE   PROCESS    OF  LAW.     Law  in 

its  regular  course  of  administration  through 
courts  of  justice.  3  Story,  Const.  204,  661 ; 
18  How.  272;   13N.Y.  378. 

This  term,  which  occurs  in  the  amendments  to 
the  United  States  constitution  and  in  the  constitu- 
tions of  several  of  the  states,  is  considered  by  Coke 
as  equivalent  to  the  phrase  "  law  of  the.land"  (used 
in  Magna  Charta,  c.  29),  and  is  said  by  him  to 
denote  "  indictment  or  presentment  of  good  and 
lawful  men."  Coke,  2d  Inst.  50.  The  full  signifi- 
cance of  the  clause  "law  of  the  land'*  is  said  by 
Kiiffitij  C.  J.,  to  be  that  statutes  which  would  de- 
prive a  citizen  of  the  rights  of  person  or  property 
without  a  regular  trial  according  to  the  course  and 
usage  of  the  common  law  would  not  be  the  law  of 
the  land,  i  Dev.  No.  C.  15.  For  different  defini- 
tions given  to  similar  provisions  occurring  in  the 
various  state  constitutions,  see  19  Wend.  N.  Y.  659; 
4  Hill,  N.Y.  145;  2  Speers,  So.  C.  767;  2  Yerg. 
Tenn.  554;  10  id.  71;  3  Humphr.  Tenn.  483.  And 
see  further,  on  this  subject,  Sullivan,  Lect.  402; 
Comyns,  Dig.  ImpriBonment  (H  4);  2  Kent,  Comm. 
13;  1  Reeve,  Hist.  Eng.  Law,  249;  12  N.Y.  202; 
13  id.  378;  IS  id.  199;  R.  M.  Charlt.  Ga.  302:  1 
Ourt.  C.  C.  311;   11  How.  437;  13  id.  142 

DUELLING.  The  fighting  of  two  per- 
sons one  against  the  other,  at  an  appointed 
time  and  place,  upon  a  precedent  quarrel. 
It  differs  from  an  affray  in  this,  thnt  the  lat- 


ter occurs  on  a  sudden  quarrel,  while  the 
former  is  always  the  result  of  design. 

When  one  of  the  parties  is  killed,  the  sur- 
vivor is  guilty  of  murder.  1  Russell,  Crimes, 
443 ;  1  Yerg.  Tenn.  228.  Fighting  a  duel, 
even  where  there  is  no  fatal  result,  is  of  it- 
self a  misdemeanor.  See  2  Comyns,  Dig. 
252;  Roscoe,  Crim.  Ev.  610;  2  Chitty,  Crim. 
Law,  728,  848;  Coke,  3d  Inst.  157;  3  East, 
581 ;  6  id.  464;  Hawkins,  PI.  Cr.  b.  1,  c.  31, 
8.  21;  3  Bulstr.  171;  Const.  So.  C.  167;  2 
Ala.  506  ;  20  Johns.  N.  Y.  457 ;  3  Cow.  N.  Y. 
686.  For  cases  of  mutual  combat  upon  a 
sudden  quarrel,  see  1  Russell,  Crimes,  495 ; 
2  Bishop,  Crim.  Law,  §  268. 

DUELLUM.  Trial  by  battle.  Judicial 
combat.     Spelman,  Gloss. 

DUEE.  The  title  given  to  those  who  are 
in  the  highest  rank  of  nobility  in  England. 

DUM  FUIT  IN  PRISONA  (L.  Lat.). 
In  English  Lavir.  A  writ  which  lay  for  a 
man  who  had  aliened  lands  under  duress  by 
imprisonment,  to  restore  to  him  his  proper 
estates.     Coke,  2d  Inst.  482. 

DUM  FUIT  INFRA  .ffiTATEM  (Lat.). 
The  name  of  a  writ  which  lies  when  an  infant 
has  made  a  feoffment  in  fee  of  his  lands  or  for 
life,  or  a  gift  in  tail. 

It  may  be  sued  out  by  him  after  he  comes 
of  full  age,  and  not  before;  but  in  the  mean 
time  he  may  enter,  and  his  entry  remits  him 
to  his  ancestor's  rights.  Fitzherbert,  Nat. 
Brev.  192 ;  Coke,  Litt.  247,  337. 

DUM  NON  FUIT  COMPOS  MEN- 
TIS (Lat.).  The  name  of  a  writ  which  the 
heirs  of  a  person  who  was  non  compos  mentis, 
and  who  aliened  his  lands,  might  have  sued 
out  to  restore  him  to  his  rights. 

DUM  SOLA  (Lat.  while  single  or  un- 
married). A  phrase  applied  to  single  wo- 
men, to  denote  that  something  has  been  done, 
or  may  be  done,  while  the  woman  is  or  was 
unmarried.  Thus,  when  a  judgment  is  ren- 
dered against  a  woman  dum  sola,  and  after- 
wards she  marries,  the  scire  facias  to  revive 
the  judgment  must  be  against  both  husband 
and  wife. 

DUMB.  One  who  cannot  speak;  a  person 
who  is  mute. 

DUMB-BIDDING.  In  sales  at  auction, 
when  the  amount  which  the  owner  of  the 
thing  sold  is  willing  to  take  for  the  article 
is  written,  and  placed  by  the  owner  under  a 
candlestick,  or  other  thing,  and  it  is  agreed 
that  no  bidding  shall  avail  unless  equal  to 
that,  this  is  called  dumb-bidding.  Babing- 
ton,  Auct.  44. 

DUNGEON.  A  cell  under  ground ;  a 
place  in  a  prison  built  under  ground,  dark, 
or  but  indifferently  lighted.  In  the  prisons 
of  the  United  States  there  are  few  or  no  dun- 
geons. 

DUNNAGE.  Pieces  of  wood  placed 
against  the  sides  and  bottom  of  the  hold  of 
a  vessel,  to  preserve  the  cargo  from  the  effect 
of  leakage,  according  to  its  nature  .ind 
quality.     Abbott,  Shipp.  227. 
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DUODECIMA  M:ANUS(Lat.).  Twelve 
hands.  The  oaths  of  twelve  men,  including 
himself,  by  whom  the  defendant  was  allowed 
to  make  his  law.  3  Sharswood,  Blackst. 
Comm.  343. 

DUPLEX  QUERELA  (Lat.).  In  Ec- 
clesiastical Law.  A  complaint  in  the  nature 
of  an  appeal  from  the  ordinary  to  his  next 
immediate  superior  for  delaying  or  refusing 
to  do  j  ustice  in  some  ecclesiastical  cause.  3 
Blackstone,  Comm.  247 ;  Cowel ;  Jacobs. 

DUPLEX  VALOR  MARITAGII  (Lat. 
d3uble  the  value  of  a  marriage).  Guard- 
ians in  chivalry  had  the  privilege  of  pro- 
posing a  marriage  for  their  infant  wards, 
provided  it  were  done  without  disparage- 
ment, and  if  the  wards  married  without  the 
guardian's  consent  they  were  liable  to  forfeit 
double  the  value  of  the  marriage.  Coke, 
Litt.  82  6 ;  2  Sharswood,  Blackst.  Oomm.  70. 

DUPLICATE  (Lat.  duplex,  double). 
The  double  of  any  thing.  A  document 
which  is  essentially  the  same  as  some  other 
instrument.     7  Mann.  &  G.  93. 

A  duplicate  writing  has  but  one  effect. 
Each  duplicate  is  complete  evidence  of  the 
intention  of  the  parties.  When  a  duplicate 
is  destroyed,  for  example,  in  the  case  of  a 
will,  it  is  presumed  both  are  intended  to  be 
destroyed ;  but  this  presumption  possesses 
greater  or  less  force,  owing  to  circumstances. 
When  only  one  of  the  duplicates  is  in  the 
possession  of  the  testator,  the  destruction  of 
that  is  a  strong  presumption  of  an  intent  to 
revoke  both ;  but  if  he  possessed  both,  and 
destroys  but  one,  it  is  weaker;  when  he 
alters  one,  and  afterwards  destroys  it,  re- 
taining the  other  entire,  it  has  been  held 
that  the  intention  was  to  revoke  both.  1  P. 
Will.  Ch.  346 ;  13  Ves.  Ch.  310.  But  that 
seems  to  be  doubted.     3  Hagg.  Ecol.  548. 

In  English  Law.  The  certificate  of  dis- 
charge given  to  an  insolvent  debtor  who 
takes  the  benefit  of  the  act  for  the  relief  of 
insolvent  debtors. 

DUPLICATIO  (Lat.  a  doubling).  The 
defendant's  second  answer ;  that  is,  the  an- 
swer to  the  plaintiff's  replication. 

DUPLICATUM  JUS  (Lat.  a  twofold  or 
double  right).  Words  which  signify  the 
same  as  dreit  dreit,  or  droit  droit,  and  which 
are  applied  to  a  writ  of  right,  patent,  and 
such  other  writs  of  right  as  are  of  the  same 
nature,  and  do  as  it  were  flow  from  it  as  the 
writ  of  right.     Booth,  Real  Act.  87. 

DUPLICITY.  In  Pleading,  ('ha.t.  duplex, 
twofold ;  double. )  The  union  of  more  than 
one  cause  of  action  in  one  court  in  a  writ,  or 
more  than  one  defence  in  one  place,  or  more 
than  a  single  breach  in  a  replication.  1 
Woodb.  &  M.  C.  C.  381. 

2.  The  union  of  several  facts  constituting 
together  but  one  cause  of  action,  or  one  de- 
fence, or  one  breach,  does  not  constitute  dupli- 
city.    1  Woodb.  &  M.  C.  C.  381 ;  10  Vt.  353 : 

3  Harr.  &  M'H.  Md.  455 ;  2  Blackf.  Ind.  85; 

4  Zabr.  N.  J.  333 ;  16  111.  133  ;  1  Dev.  No. 
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C.  397;  1  M'Cord,  So.  C.  464;  10  Me.  83; 
14  Pick.  Mass.  156 ;  33  Miss.  474 ;  4  Ind.  109. 
It  must  be  of  causes  on  which  the  party  relies, 
and  not  merely  matter  introduced  in  ex- 
planation. 28  Conn.  134j  14  Mass.  157.  In 
trespass  it  is  not  duplicity  to  plead  to  part 
and  justify  or  confess  as  to  the  residue.  17 
Pick.  Mass.  236.  If  only  one  defence  be  valid, 
the  objection  of  duplicity  is  not  sustained.  2 
Blackf.  Ind.  385 ;  14  Pick.  Mass.  156. 

3.  It  may  exist  in  any  part  of  the  plead- 
ings, declaration,  23  N.  H.  415 ;  2  Harr. 
Del.  162,  pleas,  4  McLean,  C.  C.  267;  2 
Miss.  160,  replication,  5  Blackf.  Ind.  451 ;  4 
111.  74;  6  Mo.  460,  or  subsequent  pleadings, 
24  N.  H.  120;  4  McLean,  C.  C.  388;  1 
Wash.  C.  C.  446 ;  8  Pick.  Mass.  72;  and  was 
at  common  law  a  fatal  defect,  20  Mo.  229 ; 
23  N.  II.  415,  to  be  reached  on  special  de- 
murrer only.  18  Vt.  363 ;  10  Gratt.  Va.  255 ; 
13  Ark;  721 ;  1  Cush.  Mass.  137  ;  5  Gill,  Md. 
94;  5  Blackf.  Ind.  451.  The  rules  against 
duplicity  did  not  extend  to  dilatory  pleas  so 
as  to  prevent  the  use  of  the  various  classes  in 
their  proper  order.  Coke,  Litt.  304  a;  Ste- 
phen, Plead.  App.  n.  56. 

Owing  to  the  statutory  changes  in  the  forms 
of  pleading,  duplicity  seems  to  be  no  longer 
a  defect  in  many  of  the  states  of  the  United 
States,  either  in  declarations,  8  Ark.  378, 
pleas,  1  Cush.  Mass.  137  ;  7  J.  J.  Marsh,  Ky. 
335,  or  replications,  32  Mass.  104;  8  Ind.  96; 
though  in  some  cases  it  is  allowed  only  in  the 
discretion  of  the  court,  for  the  furtherance  of 
justice.     32  Mo.  185. 

DUPLY.  In  Scotch  Law.  The  defend- 
ant's answer  to  the  plaintiff's  replication. 
The  same  as  duplicatio.  Maclaurin,  Forms 
of  Pract.  127. 

DURANTE  ABSENTIA.  See  Ad- 
ministration. 

DURANTE  BENEPLACITO  (Lat.). 
During  good  pleasure.  The  ancient  tenure 
of  English  judges  was  durante  beneplacito. 
1  Sharswood,  Blackst.  Comm.  267,  342. 

DURANTE  MINORE  iETATB  (Lat.). 
During  the  minority. 

During  his  minority  an  infant  can  enter 
into  no  contracts,  except  those  for  his  benefit. 
If  he  should  be  appointed  an  executor,  ad- 
ministration of  the  estate  will  be  granted, 
durante  minore  cetaie,  to  another  person.  2 
Bouvier,  Inst.  n.  1555. 

DtTRANTE  VIDUITATE  (Lat.).  Dur- 
ing  widowhood. 

DURESS.  Personal  restraint,  or  fear  of 
personal  injury  or  imprisonment.  2  Mete. 
Ky.  445. 

Duress  of  imprisonment  exists  where  a  man 
actually  loses  his  liberty.  If  a  man  be  ille- 
gally deprived  of  his  liberty  until  he  sign  and 
seal  a  bond,  or  the  like,  he  may  allege  this  du> 
ress  and  avoid  the  bond.  2  Bay,  So.  C.  211 ;  9 
Johns.  N.  Y.  201 ;  10  Pet.  137.  But  if  a  man  be 
legally  imprisoned,  and,  either  to  procure  his 
discharge,  or  on  any  other  fair  account,  seal  a 
bond  or  a  deed,  this  is  not  by  duress  of  im- 
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prisonment,  and  he  is  not  at  liberty  to  avoid 
It.  Coke,  2d  Inst.  482  ;  3  Caines,  N.  Y.  168  ; 
6  Mass.  511 ;  1  Lev.  69  ;  1  Hen.  &  M.  Va.  350; 
17  Me.  338.  Where  the  proceedings  at  law 
are  a  mere  pretext,  the  instrument  may  be 
avoided.     Al.  92 ;  1  Blackstone,  Comm.  136. 

Duress  per  minas,  which  is  either  for  fear 
of  loss  of  life,  or  else  for  fear  of  mayhem  or 
loss  of  limb,  must  be  upon  a  sufficient  reason. 

1  Blackstone,  Comm.  131.  In  this  case,  a 
man  may  avoid  his  own  act.  Lord  Coke  enu- 
merates four  instances  in  which  a  man  may 
avoid  his  own  act  by  reason  of  menaces: — for 
{ear  o{  loss  of  life  ;  of  member  ;  of  mayhem; 
of  imprisonment.  Coke,  2d  Inst.  483 ;  2 
Rolle,  Abr.  124 ;  Bacon,  Abr.  Duress,  Mur- 
der, A ;  2  Strange,  856  ;  Foster,  Cr.  Law, 
322 :  2  Ld.  Raym.  1578 ;  Savigny,  Dr.  Rom. 

ni4. 

It  has  been  held  that  restraint  of  goods 
under  circumstances  of  hardship  will  avoid 
a  contract.  2  Bay,  So.  C.  211 ;  9  Johns.  N.  Y. 
201 ;  10  Pet.  137.     But  see  2  Meto.  Ky.  445 ; 

2  Gall.  C.  C.  337. 

The  violence  or  threats  must  be  such  as 
are  calculated  to  operate  on  a  person  of  ordi- 
nary firmness  and  inspire  a  just  fear  of 
great  injury  to  person,  reputation,  or  fortune. 
The  age,  sex,  state  of  health,  temper,  and 
disposition  of  the  party,  and  other  circum- 
stances calculated  to  give  greater  or  less 
effect  to  the  violence  or  threats,  must  be 
taken  into  consideration. 

Violence  or  threats  are  cause  of  nullity, 
not  only  where  they  are  exercised  on  the  con- 
tracting party,  but  when  the  wife,  the  hus- 
band, the  descendants  or  ascendants,  of  the 
party  are  the  object  of  them. 

If  the  violence  used  be  only  a  legal  con- 
straint, or  the  threats  only  of  doing  that 
which  the,  party  using  them  had  a  right  to 
do,  they  shall  not  invalidate  the  contract. 
A  just  and  legal  imprisonment,  or  threats 
of  any  measure  authorized  by  law  and  the 
circumstances  of  the  case,  are  of  this  descrip- 
tion. See  Norris  Peake's  Evid.  440,  and  the 
cases  cited,  also,  6  Mass.  Rep.  506,  for  the 
general  rule  at  common  law. 

But  the  mere  forms  of  law  to  cover  coer- 
cive proceedings  for  an  unjust  and  illegal 
cause,  if  used  or  threatened  in  order  to  pro- 
cure the  assent  to  a  contract,  will  invalidate 
it ;  and  arrest  without  cause  of  action,  or  a 
demand  of  bail  in  an  unreasonable  sum,  or 
threat  of  such  proceeding,  by  this  rule  invalid- 
ate a  contract  made  under  their  pressure. 

All  the  above  articles  relate  to  cases  where 
there  may  be  some  other  motive  besides  the 
violence  or  threats  for  making  the  contract. 
When,  however,  there  is  no  other  cause  for 
making  the  contract,  any  threats,  even  of 
slight  mjury,  will  invalidate  it.     Id.  1853. 

See,  generally,  2  Watts,  Penn.  167 ;  1  Bail. 
So.  C.  84;  6  Mass.  511;  6  N.  H.  508;  2 
Gall.  C.  C.  337. 

DUTIES.  In  its  most  enlarged  sense, 
this  word  is  nearlyv equivalent  to  taxes,  em- 
bracing all  impositions  or  charges  levied  on 
persons   or  things;   in  its  more  restrained 


sense,  it  is  often  used  as  equivalent  to  cus- 
toms, or  imposts.  Story,  Const.  §  949.  See, 
for  the  rate  of  duties  pjiyable  on  goods  and 
merchandise.  Brightly,  U.  S.  Dig.  Index. 

DUTY.  A  human  action  which  is  exactly 
conformable  to  the  laws  which  require  us  to 
obey  them. 

It  differs  from  a  legal  obligation,  because  a  duty 
cannot  always  be  enforced  by  the  law  :  it  is  our 
duty,  for  example,  to  be  temperate  in  eating,  but 
we  arc  under  no  legal  obligation  to  be  so;  we 
ought  to  love  our  neighbors,  but  no  law  obliges  us 
to  love  them. 

DWELLING-HOUSE.  A  building  in- 
habited by  man.  A  house  usually  occupied 
by  the  person  there  residing,  and  his  family. 
The  apartment,  building,  or  cluster  of  build- 
ings in  which  a  man  with  his  family  resides. 
1  Bishop,  Crim.  Law,  ^  165. 

The  importance  of  an  exact  signification  for  this 
word  is  often  felt  in  criminal  oases ;  and  yet  it  is 
very  difl&cult  to  frame  an  exact  definition  which 
will  apply  to  all  cases.  It  is  said  to  be  equivalent 
to  mansion-house.  3  Serg.  &  K.  Penn.  199;  4 
Strobh.  So.  C.  372;  13  Bost.  Law  Rep.  157;  7 
Mann.  <t  G.  122.  See  14  Mees.  i,  W.  Exch.  181 
4C.  B.  105;  4  Call,  Va.  109. 

It  must  be  a  permanent  structure,  1  Hale, 
PI.  Cr.  557  ;  1  Russell,  Crimes,  Greaves  ed, 
798 ;  must  be  inhabited  at  the  time.  2  East, 
PI.  Cr.  496;  2  Leach,  Cr.  Cas.  1018,  n.;  33 
Me.  30;  26  Ala.  n.  s.  145;  10  Cush.  Mass 
479  ;  18  Johns.  N.  Y.  115  ;  4  Call,  Va.  109, 
It  IS  sufficient  if  a  part  of  the  structure  only 
be  used  for  an  abode.  Russ.  &  R.  185;  2 
Taunt.  339 ;  1  Mood.  Cr.  Cas.  248 :  11  Mete. 
Mass.  295 ;  9  Tex.  42 :  2  Bos.  &  P.  508 ;  27 
Ala.  N.  s.  31.  How  far  a  building  may  be 
separate  is  a  difficult  question.  See  Russ.  & 
B.  Cr.  Cas.  495;  10  Pick.  Mass.  293  ;  4  C.  B. 
105;  lDev.No.C.253;  3  Humphr.Tenn,379; 
1  Nott.  &  M:C.  So.  C.  583;  5  Leigh,  Va. 
751 ;  2  Park.  Crim.  Cas.  N.  Y.  23 ;  2  Carr.  & 
K.  322;  6  Carr.  &  P.  407. 

DYING  DECLARATIONS.  See  De- 
clarations. 

DYING     WITHOUT     ISSUE.      Not 

having  issue  living  at  the  death  of  the  de- 
cedent. 5  Paige,  Ch.  N.  Y.  514.  In  Eng- 
land this  is  the  signification,  by  statutes  7 
Will.  IV.,  1  Vict.  c.  26,  §  29.  See  2  Wash- 
burn, Real  Prop.  362  et  seq. 

DYNASTY.  A  succession  of  kings  in 
the  same  line  or  family. 

DYSNOMY.  Bad  legislation;  the  en- 
actment of  bad  laws. 

DYSPEPSIA.  A  state  of  the  stomach 
in  which  its  functions  are  disturbed,  without 
the  presence  of  other  diseases,  or  when,  if 
other  diseases  are  present,  they  are  of  minor 
importance.     Dunglison,  Med.  Diet. 

Dyspepsia  is  not,  in  general,  considered  as 
a  disease  which  tends  to  shorten  life,  so  as  to 
make  a  life  uninsurable,  unless  the  com- 
plaint has  become  organic  dyspepsia,  or  was 
of  such  a  degree  at  the  time  of  the  insurance 
as  by  its  excess  to  tend  to  shorten  life.  4 
Taunt.  763. 
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DTVOUR.    In  Scotch  Law.    A  bank- 
rupt. 

DYVOUR'S  HABIT.  In  Scotch  Law. 

A  habit  which  debtors  who  are  set  free  on  a 
cessio  bonorum  are  obliged  to  wear,  unless 
in  the  summons  and  process  of  fessio  it  be 


libelled,  sustained,  and  proved  that  the  bank- 
ruptcy proceeds  from  misfortune.  And  bank- 
rupts are  condemned  to  submit  to  the  habit, 
even  where  no  suspicion  of  fraud  lies  against 
them,  if  they  have  been  dealers  in  an  illicit 
trade.     Erskine,  Pract.  Soot.  4,  3,  13. 


E. 


E  CONVERSO  (Lat.).  On  the  other 
hand  ;  on  the  contrary. 

E  PLURIBUS  UNUM  (Lat.  one  from 
more).  The  motto  of  the  United  States  coat 
of  arms. 

EAGrLE.  A  gold  coin  of  the  United 
States,  of  the  value  of  ten  dollars. 

It  weighs  two  hundred  and  fifty-eight  grains  of 
standard  fineness;  that  is  to  say,  of  one  thousand 
parts  by  weight,  nine  hundred  shall  be  of  pure 
metal  and  one  hundred  of  alloy,  the  alloy  consist- 
ing of  sUver  and  copper.  For  proportion  of  alloy 
in  gold  coins  of  the  United  States  since  1853,  see 
Halp-Bagle.  For  all  sums  whatever  the  eagle  is 
a  legal  tender  of  payment  for  ten  dollars.  Act  of 
Jan.  18,  1837,  J  10 ;  5  U.  S.  Stat,  at  Large,  138. 

EALDERMAN  (Sax.).  A  Saxon  title 
«f  honor.  It  was  a  mark  of  honor  very 
widely  applicable,  the  ealdermen  being  of 
various  ranks.  It  is  the  same  as  alderman, 
which  see. 

EAR-MARK.  A  mark  put  upon  a  thing 
for  the  purpose  of  distinction.  Money  in  a 
bag  tied  and  labelled  is  said  to  have  an  ear- 
mark.    3  Maule  &  S.  575. 

EAR-WITNESS.  One  Vho  attests  to 
things  he  has  heard  himself. 

EARL.  In  English  Law.  A  title  of 
nobility  next  below  a  marquis  and  above  a 
viscount. 

Earls  were  anciently  called  cnmiies,  because  they 
were  wont  cnviitari  reffem,  to  wait  upon  the  king 
for  counsel  and  advice.  They  were  also  called 
ehircmen,  because  each  earl  had  the  civil  govern- 
ment of  a  shire.  After  the  Norman  conquest  they 
were  called  counts,  whence  the  shires  obtained  the 
names  of  cnunties.  They  have  now  nothing  to  do 
with  the  government  of  counties,  which  has  entirely 
devolved  on  the  sheriff,  the  earl's  deputy,  or  vice- 
eomea, 

EARL  MARSHAL.  An  officer  who 
formerly  was  of  great  repute  in  England. 
He  held  the  court  of  chivalry  alone  as  a 
court  of  honor,  and  in  connection  with  the 
lord  high  constable  as  a  court  having  crimi- 
nal jurisdiction.  3  Blackstone,  Comm.  68  ; 
4  id.  467.  The  duties  of  the  office  now  are 
restricted  to  the  settlement  of  matters  of  form 
merely.  It  would  appear,  from  similarity  of 
duties  and  from  the  derivation  of  the  title,  to 
be  a  relic  of  the  ancient  office  of  alderman  of 
all  England.     See  Alderman. 

EARLDOM.    The  dignity  or  jurisdiction 


of  an  pari.  The  dignity  only  remains  now, 
as  the  jurisdiction  has  been  given  over  to  the 
sheriff,     1  Blackstone,  Comm.  339. 

EARNEST.  The  payment  of  a  part  of 
the  price  of  goods  sold,  or  the  delivery  of 
part  of  such  goods,  for  the  purpose  of  binding 
the  contract. 

The  effect  of  earnest  is  to  bind  the  goodg 
told  ;  and,  upon  their  being  paid  for  without 
default,  the  buyer  is  entitled  to  them.  But; 
notwithstanding  the  earnest,  the  money  must 
be  paid  upon  taking  away  the  goods,  because 
no  other  time  for  payment  is  appointed ; 
earnest  only  binds  the  bargain,  and  gives 
the  buyer  a  right  to  demand,  but  a  demand 
without  payment  of  the  money  is  void  ;  after 
earnest  given,  the  vendor  cannot  sell  the 
goods  to  another  without  a  default  in  the 
vendee,  and  therefore,  if  the  latter  does  not 
come  and  pay,  and  take  the  goods,  the  vendor 
ought  to  go  and  request  him,  and  then,  if  he 
does  not  come,  pay  for  the  goods,  and  take 
them  away  in  convenient  time,  the  agreement 
is  dissolved,  and  he  is  at  liberty  to  sell  them 
to  any  other  person.  1  Salk.  113  ;  2  Black- 
stone, Comm.  447;  2  Kent,  Comm.  389; 
Ayliffe,  Pand.  450 ;  3  Campb.  426. 

EASEMENT.  A  right  in  the  owner  of 
one  parcel  of  land,  by  reason  of  such  owner- 
ship, to  use  the  land  of  another  for  a  special 
purpose  not  inconsistent  with  ageneral  pro- 
perty in  the  owner.  2  Washburn,  Real  Prop. 
25. 

A  privilege  which  the  owner  of  one  adja- 
cent tenement  hath  of  another,  existing  in 
respect  of  their  several  tenements,  by  which 
that  owner  against  whose  tenement  the  privi- 
lege exists  is  obliged  to  suffer  or  not  to  do 
something  on  or  in  regard  to  his  own  land 
for  the  advantage  of  him  in  whose  land  the 
privilege  exists.  Termes  de  la  Ley,  Ease- 
ments; Bell,  Law  Diet.  (ed.  1838)  Easements, 
Servitude;  1  Serg.  &R.  Penn.  298  ;  3  Barnew. 
&C.339;  5R221;  3  Bingh.  118  :  2M'Cord, 
So.  C.  451;  3  id.  131,  194;  14  Mass.  49;  3 
Pick.  Mass.  408. 

In  the  civil  law,  the  land  against  which  the 
privilege  exists  is  called  the  servient  tenement;  its 
proprietor,  the  servient  owner ;  he  in  whose  favor 
it  exists,  the  dominant  owner;  his  land,  the  domi- 
nant tenement.  And,  as  these  rights  are  not  per- 
sonal and  do  not  change  with  the  persons  who  may 
own  the  respective  estates,  it  is  very  common  to 
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personify  the  estates  as  themselves  owning  or 
enjoying  the  easements.  4  Sandf.  Ch.  N.  Y.  72;  3 
Paige,  Ch.  N.  Y.  254;  16  Pick.  Mass.  522. 

2.  Easements  have  these  essential  quali- 
ties. There  must  be  two  tenements  owned 
by  several  proprietors:  the  dominant,  to 
which  the  privilege  is  attached  ;  the  servient, 
tipon  which  it  is  imposed.  Tudor,  Lead.  Cas. 
108 ;  17  Mass.  443.  Easements,  strictly  con- 
sidered, exist  only  in  favor  of,  and  are  im- 
posed only  on,  corporeal  property.  2  Wash- 
burn, Real  Prop.  25.  They  confer  no  right 
to  any  profits  arising  fronj  the  servient  tene- 
ment. 4  Sandf.  Ch.  N.  Y.  72 ;  4  Pick.  Mass. 
145  ;  5  Ad.  &  B.  758 ;  30  Eng.  L.  &  Eq.  189; 
3  Nev.  &  P.  257.  They  are  incorporeal.  By 
the  common  law,  they  may  be  temporary ; 
by  the  civil  law,  the  cause  must  be  perpetual. 
They  impose  no  duty  on  the  servient  owner, 
except  not  to  change  his  tenement  to  the  pre- 
judice or  destruction  of  the  privilege.  Gale, 
Easem.  3d  ed.  1-18 ;  Washburn,  Easem.  Index. 

3.  Easements  are  as  various  as  the  exi- 
gences of  domestic  convenience  or  the  pur- 
poses to  which  buildings  and  land  may  be 
applied. 

The  following  attach  to  land  as  incidents 
or  appurtenances,  viz. :  the  right — 

Of  pasture  on  other  land ;  of  fishing  in 
Other  waters  ;  of  taking  game  on  other  land ; 
of  way  over  other  land;  of  taking  wood, 
minerals,  or  other  produce  of  the  soil  from 
other  land ;  of  receiving  air,  light,  or  heat 
ftom  or  over  other  land ;  of  receiving  or  dis- 
charging water  over,  or  having  support  to 
buildings  from,  other  land,  3  Ell.  B.  &  E.  655 ; 
of  going  on  other  land  to  clear  a  mill-stream, 
or  repair  its  banks,  or  draw  water  from  a 
spring  there,  or  to  do  some  other  act  not 
involving  ownership ;  of  carrying  on  an 
offensive  trade,  2  Bmgh.  N.  c.  134 ;  5  Mete. 
Mass.  8 ;  of  burying  m  a  church,  or  a  par- 
ticular vault.  Washburn,  Easem. ;  N.  Y.  Civ. 
Code,  pp.  149,  150 ;  8  Hon.  L.  Cas.  362 ;  3 
Barnew.  &  Ad.  735  ;  11  Q.  B.  666. 

4.  Some  of  these  are  affirmative  or  posi- 
tive,— i.e.  authorizing  the  commission  of  acts 
on  the  lands  of  another  actually  injurious  to 
it:  as,  a  right  of  way, — or  negative,  being 
only  consequentially  injurious:  as,  forbidding 
the  owner  from  building  to  the  obstruction 
of  light  to  the  dominant  tenement.  Tudor, 
Lead.  Cas.  107  ;  2  Washburn,  Real  Prop.  26. 

All  easements  must  originate  in  a  grant  or 
agreement,  express  or  implied,  of  the  owner 
of  the  servient  tenement.  The  evidence  of 
their  existence,  by  the  common  law,  may  be 
by  proof  of  the  agreement  itself,  or  by  pre- 
•cription,  requiring  actual  and  uninterrupted 
enjoyment  immemorially,  or  for  upwards  of 
twenty  years,  to  the  extent  of  the  easement 
claimed,  from  which  a  grant  is  implied.  A 
negative  easement  does  not  admit  of  posses- 
sion ;  and,  by  the  civil  law,  it  cannot  be  ac- 
quired by  prescription,  and  can  only  be 
proved  by  grant.  Use,  therefore,  is  not  es- 
sential to  its  existence.  Gale,  Easem.  23,  81, 
128 ;  2  Blackstone,  Coram.  263 ;  Bell,  Law 
Diet.  Servitudes. 


In  this  country  the  use  of  windovs  foi 
upwards  of  twenty  years  seems  in  severa' 
of  the  states,  contrary  to  the  English  rule 
and  conformable  to  the  rule  of  the  civil  law 
not  to  be  evidence  of  a  right  to  continue  their 
as  against  an  adjoining  owner.  See  Ancieni 
Lights  ;  19  Wend.  N.  Y.  309 ;  2  Conn.  597 
10  Ala.  N.  s.  63  ;  6  Gray,  Mass.  255  ;  26  Me 
436 ;  16  111.  217. 

5.  Easements  are  extinguished:  by  re 
lease ;  by  merger,  when  the  two  tenements 
in  respect  of  which  they  exist  are  united 
under  the  same  title  and  to  the  same  person ; 
by  necessity,  as  by  a  licence  to  the  servieni 
owner  to  do  some  act  inconsistent  with  its 
existence ;  by  cessation  of  enjoyment,  when 
acquired  by  prescription, — ^the  non-user  being 
evidence  of  a  release  where  the  abandonment 
has  continued  at  least  as  long  as  the  user 
from  which  the  right  arose.  In  some  cases 
a  shorter  time  will  suffice.  2  Washburn, 
Real  Prop.  56-60,  82-85, 453-456 ;  Washburn, 
Easem.  See,  generally,  2  Washburn,  Real 
Prop.  25  ;  3  Kent,  Cojmm.  550  ;  Cruise,  Dig. 
tit.  31.  c.  1.  9. 17  ;  Gale,  Easem. ;  Washburn, 
Easem.  (1862). 

EASTEBlSr  TUnja.  In  English  Law. 
One  of  the  four  terms  of  the  courts.  It  is 
now  a  fixed  term,  beginning  on  the  15th  of 
April  and  ending  the  8th  of  May  in  every 
year.     It  was  formerly  a  movable  term. 

EAT  INDE  SINE  DIB.  Words  used 
on  an  acquittal,  or  when  a  prisoner  is  to  be 
discharged,  that  he  may  go  without  day;  that 
is,  that  he  be  dismissed.     Dane,  Abr.  Index. 

EAVES-DROPPERS.  In  Criminal 
Law.  Such  persons  as  wait  under  walls 
or  windows  or  the'  eaves  of  a  house,  to  listen 
to  discourses  and  thereupon  to  frame  mis- 
chievous tales. 

The  commofi-law  punishment  for  this  of- 
fence is  fine  and  finding  sureties  for  good 
behavior.  4  Blackstone,  Comm.  167  ;  Dane, 
Abr.  Index  ;  1  Russell,  Crimes,  302;  2  Ov. 
Tenn.  108. 

BCCHYMOSIS.  In  Medical  Juris- 
prudence. Blackness.  It  is  an  extrava- 
sation of  blood  by  rupture  of  capillary  vssels, 
and  hence  it  follows  contusion ;  but  it-  may 
exist,  as  in  cases  of  scurvy  and  other  morbid 
conditions,  without  the  latter.  Ryan,  Med. 
Jur.  172. 

ECCl/JSIA  (Lat.).  An  assembly.  A 
Christian  assembly ;  a  church.  A  place  of 
religious  worship.     Spelman,  Gloss. 

In  the  civil  law  this  word  retains  its  classical 
meaning  of  an  assembly  of  whatever  character. 
DuCange;  Calvinus,  Lex. ;  Vicat.  Voc.  Jur. ;  Acts 
xix.  39.  Ordinarily  in  the  New  Testament  the 
word  denotes  a  Christian  assembly,  and  is  rendered 
into  English  by  the  word  church.  It  occurs  twice 
in  the  gospels.  Matt.  xvi.  18,  xviii.  17.  but  fre- 
quently in  the  other  parts  of  the  New  Testament, 
beginning  with  Acts  ii.  47.  Ecclesia  there  never 
denotes  the  building,  however,  as  its  English  equi- 
valent church  does.  In  the  law,  generally,  the  word 
is  used  to  denote  a  place  of  religious  worship. 
Spelman,  Gloss.     See  Church. 

ECCLESIASTIC.     A  clergyman  ;  one 
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destined  to  the  divine  ministry :  as,  a  bishop, 
a  priest,  a  deacon.  Domat,  Lois  Civ.  liv. 
pr61.  t.  2,  s.  2,  n.  14. 

ECCLESIASTICAL  CORPORA- 

TIONS. Such  corporations  as  are  com- 
posed of  persons  who  take  a  lively  interest 
in  the  advancement  of  religion,  and  who  are 
associated  and  incorporated  for  that  pur- 
pose.    Angell  &  A.  Corp.  ^  30. 

Corporations  whose  members  are  spiritual 
persons  are  distinguished  from  lay  corporar 
tious.  1  Blackstone,  Comm.  470.  They  are 
generally  called  religious  corporations  in  the 
United  States.  2  Kent,  Comm.  274;  Angell 
&  A.  Corp.  §  37. 

ECCLESIASTICAL  COURTS  (called, 
also.  Courts  Christian).  In  English  Eccle- 
siastical La-w.  The  generic  name  for  cer- 
tain courts  in  England  having  cognizance 
mainly  of  spiritual  matters. 

The  jurisdiction  which  they  formerly  ex- 
ercised in  testamentary  and  matrimonial 
causes  has  been  taken  away.  Stat.  20  &  21 
Vict.  0.  77,  i  3,  c.  85,  §  2 ;  21  &  22  Vict.  c.  95. 
See  3  Blackstone,  Comm.  07. 

They  consist  of  the  archdeacon's  court,  the 
consistory  courts,  the  court  of  arches,  the 
court  of  peculiars,  the  prerogative  courts  of 
the  two  archbishops,  the  faculty  court,  and, 
on  appeal,  the  privy  council. 

ECCLESIASTICAL  LA"W.  The  law 
of  the  church. 

The  existence  in  England  of  a  separate  order  of 
ecclesiastical  courts,  and  a  separate  system  of  law 
by  them  administered,  may  be  traced  back  to  the 
time  of  William  the  Conqueror,  who  separated  the 
civil  and  the  ecclesiastical  jurisdictions,  and  for- 
bade tribunals  of  either  class  from  assuming  cog- 
nizance of  cases  pertaining  to  the  other.  The 
elements  of  the  English  ecclesiastical  law  are  the 
canon  law,  the  civil  law,  the  "common  law  of 
England,  and  the  statutes  of  the  realm.  The 
jurisdiction  of  the  ecclesiastical  tribunals  extended 
to  matters  concerning  the  order  of  clergv  and 
their  discipline,  and  also  to  such  affairs  of  the 
laity  as  "  concern  the  health  of  the  soul ;"  and 
under  this  latter  theory  it  grasped  also  cases 
of  marriage  and  divorce,  and  testamentary  causes. 
But  in  very  recent  times,  1830-1S58,  these  latter 
subjects  have  been  taken  from  these  courts,  and 
they  are  now  substantially  confined  to  adminis- 
tering the  judicial  authority  and  discipline  inci- 
dent to  it  national  ecclesiastical  establishment. 
See,  also.  Canon  Law. 

ECLAMPSIA  PARTURIENTIUM. 
In  Medical  Jurisprudence.  The  name 
of  a  disease  accompanied  by  apoplectic  con- 
vulsions, and  which  produces  aberration  of 
mind  at  childbirth. 

The  word  eclampsia  is  of  Greek  origin,  Signi- 
jicat  splendorem  fulgorem  effulgentiam,  et  emicatio- 
nem  qualea  ex  oouUb  aliquando  prodeunt,  Metapho- 
riee  sitvUtur  de  emieatione  Jiammte  vitidis  in  puber- 
tate et  Betatia  vigore.     Castetli,  Lex.  Medic. 

An  ordinary  person,  it  is  said,  would  scarcely 
observe  it,  and  it  requires  the  practised  and  skilled 
eye  of  a  physician  to  discover  that  the  patient  is 
acting  in  total  unconsciousness  of  the  nature  and 
effect  of  her  acts.  There  can  be  but  little  doubt 
that  many  of  the  tragieai  cases  of  infanticide  pro- 
ceed from  this  cause.  The  criminal  judge  and 
lawyer   cannot  inquire  with  too  much  care  into 


the  symptoms  of  this  disease,  in  order  to  discover 
the  guilt  of  the  mother,  where  it  exists,  and  to  as- 
certain her  innocence,  where  it  does  not.  See  two 
woU-repoited  oases  of  this  kind  in  the  Boston  Me- 
dical Journal,  vol.  27,  no.  10,  p.  161. 

EDICT  (Lat.  edictum). 

A  law  ordained  by  the  sovereign,  by  which 
he  forbids  or  commands  something:  it  ex- 
tends either  to  the  whole  country  or  only  to 
some  particular  provinces. 

Edicts  are  somewhat  similar  to  public  proclama^ 
tions.  Their  difference  consists  in  this,  that  the 
former  have  authority  and  form  of  law  in  them- 
selves, whereas  the  latter  are,  at  most,  declarations 
of  a  law  before  enacted. 

Among  the  Romans  this  word  sometimes  signi- 
fied a  citation  to  appear  before  a  judge.  The 
edicts  of  the  emperors,  also  called  conetitutioneB 
prineipium,  were  new  laws  which  they  made  of 
their  own  motion,  either  to  decide  cases  which  they 
had  foreseen,  or  to  abolish  or  change  some  ancient 
laws.  They  were  diiferent  from  rescripts  or  decrees, 
which  were  answers  given  in  deciding  questions 
brought  before  them.  These  edicts  contributed  to 
the  formation  of  the  Gregorian,  Hermogenian, 
Theodosian,  and  Justinian  codes.  See  Big.  1.  4. 
1.  1;  Inst.  1.  2.  7;  Code,  1.  1;  Nov.  139. 

EDICTS  OP  JUSTINIAN.  Thirteen 
constitutions  or  laws  of  this  prince,  found  in 
most  editions  of  the  Corpus  Juris  Civilis,  after 
the  Novels.  Being  confined  to  matters  of  po- 
lice in  the  provinces  of  the  empire,  they  are 
of  little  use. 

EDICTUM  PERPETUUM  (Lat.).  The 
title  of  a  compilation  of  all  the  edicts.  The 
collection  is  in  fifty  books,  and  was  made  by 
Salvius  Julianus,  a  jurist  acting  by  com- 
mand of  the  emperor  Adrian. 

Parts  of  this  collection  are  cited  in  the 
Digest. 

EPPECT.  The  operation  of  a  law,  of  an 
agreement,  or  an  act,  is  called  its  efl'eot. 

By  the  laws  of  the  United  States,  a  patent 
cannot  be  granted  for  an  effect  only,  but  it 
may  be  for  a,  new  mode  or  application  of 
machinery  to  produce  effects.  1  Gall.  C.  C. 
478.  See  4  Mas.  C.  C.  1;  1  Pet.  C.  C.  394:  2 
N.  H.  01. 

EFPECTS.  Property,  or  worldly  sub- 
stance. As  thus  used,  it  denotes  property 
in  a  more  extensive  sense  than  goods.  2 
Sharswood,  Blackst.  Comm.  284. 

In  a  will,  "  efiects"  may  carry  the  whole 
personal  estate,  6  Madd.  Ch.  72 ;  0  id.  119 ; 
Cowp.  299 ;  15  Ves.  Ch.  507;  but  not  real  estate, 
unless  the  word  "real"  be  added.  2  Powell, 
Dev.  Jarman  ed.ie7;  15  Mees.&'W.Exch.450. 
When  preceded  or  followed  in  a  will  bj  words 
of  narrower  import,  if  the  bequest  is' not  re- 
siduary, it  will  be  confined  to  species  of  pro- 
perty of  the  same  kind  (ejusdem  generis)  with 
those  previously  described.  13  Ves.  Ch.  39  ; 
15  id.  320 ;  Roper,  Leg.  210.  See  2  Shars- 
wood, Blackst.  Comm.  384,  n. 

When  "the  effects"  passes  realty,  and  when 
personalty,  in  a  will,  see  1  Jarman,  Wills, 
Perk.  ed.  585,  590,  591,  n. 

See,  generally,  1  Chitty,Plead.  345; 7  Taunt. 
188  ;  2  Marsh.  495  ;  1  Barnew.  &  Aid.  206  ; 
1  Crompt.  M.  &  R.  Bxoh.  266. 
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EFFIGY.  The  figure  or  Tepresentation 
of  a  person. 

To  make  the  effigy  of  a  person  with  an 
intent  to  make  him  the  object  of  ridicule,  is 
a  libel  {q.  v.).  Hawkins,  PI.  Cr.  b.  1,  c.  73,  s. 
2;  14  East,  227;  2  Chitty,  Crim.  Law,  866. 

In  France  an  execution  by  effigy  or  in  effigy  is 
adopted  in  the  case  of  a  criminal  who  has  fled  from 
justice.  By  the  public  exposure  or  exhibition  of  a 
picture  or  representation  of  him  on  a  scaffold,  on 
<rhioh  his  name  and  the  decree  condemning  him 
»re  written,  he  is  deemed  to  undergo  the  punish- 
taent  to  which  he  has  been  sentenced.  Since  the 
adoption  of  the  Code  Civil,  the  practice  has  been 
to  affix  the  names,  qualities,  or  addition,  and  the 
tesidence,  of  the  condemned  person,  together  with 
an  extract  from  the  sentence  of  condemnation,  to 
a  post  set  upright  in  the  ground,  instead  of  exhibit- 
ing a  portrait  of  him  on  the  scaffold.  Rupert,  de 
Villargues;  Biret,  Vooab. 

EFFRACTION.  A  breach  made  by  the 
Use  of  force. 

EFFRACTOR.  One  who  breaks  through ; 
one  who  commits  a  burglary. 

EGO.  I,  myself.  This  term  is  used  in 
forming  genealogical  tables,  to  represent  the 
person  who  is  the  object  of  inquiry. 

EIGNE.  A  corruption  of  the  French 
word  ain^.     Eldest,  or  first-born. 

It  is  frequently  used  in  our  old  law-books : 
bastard  eigne  signifies  an  elder  bastard  when 
spoken  of  two  children,  one  of  whom  was  born 
before  the  marriage  of  his  parents  and  the 
bther  after :  the  latter  is  called  mulier  'puisne. 
Littleton,  sect.  399. 

EIE.  In  Scotoll  Lavr.  An  addition: 
as,  eik  to  a  reversion,  eik  to  a  confirmation. 
Bell,  Diet. 

EINETIUS.  In  English  Law.  The 
oldest ;  the  first-born.     Spelman,  Gloss. 

EIRE,  or  EYRE.  In  English  Law.  A 
journey. 

Justices  in  eyre  were  itinerant  judges,  who 
were  sent  once  in  seven  years  with  a  general 
commission  into  divers  counties,  to  hear  and 
determine  such  causes  as  were  called  pleas 
of  the  crown.     See  Justices  in  Etbe. 

EISNE.  The  senior;  the  oldest  son. 
Spelled,  also,  eigne,  einsne,  aisne,  eign.  Termes 
de  la  Ley  ;  1  Kelham. 

EISNETIA,  EINETIA  (Lat.).  The 
share  of  the  oldest  son.  The  portion  acquired 
by  primogeniture.  Termes  de  la  Ley ;  Coke, 
Litt.  166  b;  Cowel. 

EJECTIONE  CUSTODI^  (Lat.).  A 
writ  which  lay  for  a  guardian  to  recover  the 
land  or  person  of  his  ward,  or  both,  where  he 
had  been  deprived  of  the  possession  of  them. 
Fitzherbert,  Nat.  Brev.  139,  L. ;  Coke,  Litt. 
199. 

EJECTIONE  FIRM^  (Lat.  ejectment 
from  a  farm).  This  writ  lay  where  lands  or 
tenements  were  let  for  a  term  of  years,  and 
afterwards  the  lessor,  reversioner,  remainder- 
Inan,  or  a  stranger  ejected  or  ousted  the  lessee 
of  his  term.  The  plaintiff,  if  he  prevailed, 
recovered  the  term  with  damages.  This  writ 
is  the  original  foundation  of  the  action  of 
ejectment.   3  Sharswood,  Blaokst.  Comm.  199 ; 


Fitzherbert,  Nat.  Brev.  220,  F,  G;  Gibson, 
Eject.  3  ;  Stearns,  Real  Act.  53,  400, 

EJECTMENT  (Lat.  e,  out  of,  jacere,  to 
throw,  cast;  ejicere,  to  cast  out,  to  eject). 

In  Practice.  A  form  of  action  by  which 
possessory  titles  to  corporeal  hereditaments 
may  be  tried  and  possession  obtained. 

A  form  of  action  which  lies  to  regain  the 
possession  of  real  property,  with  damages  for 
the  unlawfiil  detention. 

In  its  origin,  this  action  was  an  action  of  trespass 
which  lay  for  a  tenant  for  years,  to  recover  damages 
against  a  person  who  had  ousted  him  of  his  posses- 
sion without  right.  To  the  judgment  for  damages 
the  courts  soon  added  a  judgment  for  possession, 
upon-which  the  plaintiff  became  entitled  to  a  writ 
of  possession.  As  the  disadvantages  of  real  actions 
as  a  means  of  recovering  lands  for  the  benefit  of  the 
real  owner  from  the  possession  of  one  who  held 
them  without  title  became  a  serious  obstacle  to 
their  use,  this  form  of  action  was  taken  Hdvantage 
of  by  Ch.  J.  RoUe  to  accomplish  the  same  result. 

In  the  original  action,  the  plaintiff  had  been 
obliged  to  prove  a  lease  from  the  person  shown  to 
have  titlej  an  enti^  under  the  lease,  and  an  ouster 
by  some  third  person.  The  modified  action  as 
sanctioned  by  RoUe  was  brought  by  a  fictitious 
person  as  lessee  against  another  fictitious  person 
(the  casual  ejector)  alleged  to  have  committed  the 
ouster.  Service  was  made  upon  the  tenant  in  pos- 
session, with  a  notice  annexed  from  the  casual 
ejector  to  appeal  and  defend.  If  the  tenant  failed 
to  do  this,  judgment  was  given  by  default  and  the 
claimant  put  in  possession.  If  he  did  appear,  he 
was  allowed  to  defend  only  by  entering  into  the 
consent  rule,  by  which  he  confessed  the  fictitious 
lease,  entry,  and  ouster  to  have  been  made,  leaving 
only  the  title  in  question.  The  tenant  by  a  subse- 
quent statute  was  obliged,  under  heavy  penalties,  to 
give  notice  to  his  lessor  of  the  pendency  of  the 
action. 

The  action  has  been  superseded  in  England  by  a 
form  prescribed  by  the  Common  Law  Procedure 
Act  (1852,  ?|  170-220),  and  has  been  materially 
modified  in  many  of  the  states  of  the  United  States, 
though  still  retaining  the  name;  hut  is  retained  in 
its  original  form  in  others,  and  in  the  United  States 
courts  for  those  states  in  which  it  existed  when  the 
circuit  courts  were  organized.  In  some  of  the 
United  States  it  has  never  been  in  use.  See  3 
Sharswood,  Blackst.  Comm.  198-207. 

2.  The  action  lies  for  the  recovery  of  cor- 
poreal hereditaments  only,  7  Watts,  Pa.  318 ; 
5  Denio,  N.  Y.  389,  including  a  room  in  a 
house,  1  Harris,  N.  J.  202,  upon  which  there 
may  have  been  an  entry  and  of  which  the 
sheriff  can  deliver  possession  to  the  plaintiff, 

9  Johns.  N.  Y.  298 ;  18  Barb.  N.  Y.  484-;  15 
Conn.  137  ;  and  not  for  incorporeal  heredita- 
ments, 2  Yeates,  Penn.  331 ;  3  Green,  N.  J. 
191 :  as,  rights  of  dower,  17  Johns.  N.  Y.  167 ; 

10  Serg.  &  R.  Penn.  326,  a  right  of  way,  1  N. 
Chipm.  Vt.  204,  a  rent  reserved.  5  Denio,  N. 
Y.  477.     See  20  Miss.  373. 

3>  It  may  be  brought  upon  a  right  to  an 
estate  in  fee-simple,  fee-tail,  for  life,  or  for 
years,  if  only  there  be  a  right  of  entry  and 
possession  in  the  plaintiff,  5  Ohio,  28 ;  2  Mo. 
163  ;  10  id.  229  ;  2  Gill  &  J.  Md.  173 ;  10  id. 
443  ;  1  Wash.  C.  C.  207  ;  4  id.  691 ;  1  Blackf. 
Ind.  133  ;  1  Dev.  &  B.  No.  C.  586 ;  3  Dan.  Ky. 
289 ;  1  Johns.  Cas.  N.  Y.  125  ;  3  Ga.  105  ;  4 
Gratt.  Va.  129  ;  15  Ala.  412 ;  17  111.  288  ;  2 
Dutch.  N.  J.  376 ;  4  Cal.  278  •  5  id.  310 ;  32 


EJECTMENT 


519 


ELECTION 


Penn .  St.  376 ;  but  the  title  must  be  a  legal 
one,  2  "Wash.  0.  C.  33  ;  3  id.  546  ;  10  Johns. 
N.  Y.  368  ;  3  Barb.  N.  Y.  554 ;  1  Blackf.  Ind. 
22,  29 ;  7  id.  247 ;  3  Harr.  &  J.  Md.  155  ;  4 
Vt.  105;  4  Conn.  95;  3Litt.Ky.  32;  13  Miss. 
499  ;  4  Gratt.  Va.  129  ;  1  Chandl.  Wise.  52, 
which  existed  at  the  commencement  of  the 
suit,  5  Harr.  &  J.  Md.  155;  4Vt.l05;  5  Watts 
&  S.  Penn.  427 ;  23  Miss.  100 ;  13  III.  251 ; 
25  Miss.  177  ;  20  Barb.  N.  Y.  559,  at  the  date 
of  the  demise,  3  A.  K.  Marsh.  Ky.  131 ;  4  id. 
388 ;  2  Dev.  &  B.  No.  C.  97  ;  3  McLean,  C.  C. 
302;  11  Mo.  481;  11111.547;  12Ga.  166;  21 
How.  481,  and  at  the  time  of  trial,  2  B.  Monr. 
Ky.  95 ;  12  id.  32 ;  20  Vt.  83 ;  9  Gill,  Md. 
269,  and  must  be  actually  against  the  person 
having  possession.  7  Term,  327 ;  1  Bos.  &  P. 
573  ;  1  Dev.  &  B.  No.  C.  5  ;  3  Hawks,  No.  C. 
479  ;  4  Dan.  Ky.  67;  17  Vt.  674;  26  id..  6G2; 
9  Humphr.  Tenn.  137  ;  4  McLean,  C.  C.255; 
8  Barb.  N.  Y.  244. 

4.  The  real  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  cannot  rely  on 
the  weakness  of  the  defendant's,  4  Burr.  2489 ; 
1  East,  246 ;  2  Serg.  &  R.  Penn.  65 ;  3  id.  288 ; 
6  Vt.  631 ;  4  Halst.  N.  J.  149 ;  2  Ov.  Teun. 
185;  3  Humphr.  Tenn.  614;  2Harr.&J.Md. 
112;  1  Md.  44;  1  Blackf.  Ind.  341;  Walk. 
Miss.  119  ;  19  Miss.  249  ;  6  Ired.  No.  C.  159; 

1  Cal.  295  ;  27  Ala.  n.  s.  586,  and  must  show 
an  injury  which  amounts  in  law  to  an  ouster 
or  dispossession,  1  Vt.  244 ;  5  Munf.  Va.  346 ; 
4  N.  Y.  61 ;  15  Penn.  St.  483  ;  an  entry  under 
a  contract  which  the  defendant  has  not  ful- 
filled being  equivalent.  5  Wend.  N.  Y.  24 ;  4 
Binn.  Pa.  77  ;  7  Serg.  &  R.  Penn.  297  ;  7  J. 
J.  Marsh.  Ky.  318 ;  3  B.  Monr.  Ky.  173  ;  3 
Green,  N.  J.  371 ;  16  Ohio,  485  ;  14  111.  91. 

It  may  be  maintained  by  one  joint  tenant 
or  tenants  in  common  against  another  who 
has  dispossessed  him.  2  Ohio,  110;  7  Cranch, 
456  ;  3  Conn.  191  ;  2  Dev.  &  B.  No.  C.  97  ;  17 
Miss.  Ill ;  1  Speno.  N.  J.  394;  4  N.  Y.  61 ; 
24  Mo.  541 .  Co-tenants  need  not  join  as  against 
a  mere  disseisor,  5  Day,  Conn.  207  ;  3  Blackf. 
Ind.  82 ;  6  B.  Monr.  Ky.  457 ;  10  Ired.  No.  C. 
146 ;  12  id.  369  ;  but  even  tenants  in  common 
may,  4  Cranch,  165;  4  Bibb,  Ky.  241 ;  11  Ired. 
No.  C.  211 ;  not  in  Missouri. 

The  plea  of  not  guilty  raises  the  general 
issue.  3  Penn.  St.  365  ;  13  id.  433  ;  1  Hempst. 
C.  C.  624 ;  29  Ala.  w.  s.  542. 

The  judgment  is  that  the  plaintiff  recover 
his  term  and  damages.  Pet.  C.  C.  452 ;  18  Vt. 
600 ;  12  Barb.  N.  Y.  481 ;  16  How.  275,  or 
damages  merely  where  the  term  expires 
during  suit.     18  Johns.  N.  Y.  295. 

5.  Where  the  fictitious  form  is  abolished, 
however,  the  possession  of  the  land  generally 
is  recovered,  and  the  recovery  may  be  of  part 
of  what  the  demandant  claims.  1  N.  Chipm. 
Vt.  41;  .6 Ohio,  391;  1  Harr.  &  M'H.  Md.  158 ; 

2  Barb.  N.  Y.  330 ;  1  Ind.  242 ;  10  Ired.  No. 
C.  237;  9  B.  Monr.  Ky.  240;  14  id.  60;  26 
Mo.  291 ;  4  Sneed,  Tenn.  566. 

The  damages  are,  regularly,  nominal  merely; 
and  in  such  case  an  action  of  trespass  for 
mesne  profits  lies  to  recover  the  actual  da^ 
mages.    3  Johns.  N.  Y.  481 ;  3  Harr.  &  J. 


Md.  84 ;  13  Ired.  No.  C.  439 ;  25  Miss.  445. 
See  Trespass  for  Mesne  Profits. 

In  some  states,  however,  full  damages  may 
be  assessed  by  the  jury  in  the  original  action. 
Pet.  C.  C.  452;  18  Vt.  600;  12  Barb.  N.  Y. 
481.     See  19  N.  Y.  488. 

Consult  Adams,  Archbold,  Cole,  Gilbert, 
and  Remington,  on  Ejectment;  Chitty,  on 
Pleading;  Stephen's  Commentaries,  Shars- 
wpod's  Blaokstone's  Commentaries,  Kent's 
Commentaries,  Greenleaf,  and  Phillipps,  on 
Evidence;  the  statutes  of  the  various  states, 
and  the  English  Common  Law  Procedure  Act 
(1852,  U  170-220). 

EJECTUM.  That  which  is  thrown  up 
by  the  sea.     1  Pet.  Adm.  App.  43. 

EJERCITORIA.      In    Spanish    Law. 

The  action  which  lies  against  the  owner  of  a 
vessel  for  debts  contracted  by  the  master,  or 
contracts  entered  into  by  him,  for  the  purpose 
of  repairing,  rigging,  and  victualling  the  same. 

EJUSDEM  GENERIS  (Lat.).  Of  the 
same  kind. 

In  the  construction  of  lawB,  wills,  and  other  in- 
struments, when  certain  things  are  enumerated,  and 
then  a  phrase  is  used  which  might  be  construed  to 
include  other  things,  it  is  generally  confined  to 
things  ejusdem  generis;  as,  where  an  act  (9  Anne,  c. 
20)  provided  that  a  writ  of  quo  warranto  might 
issue  against  persons  who  should  usurp  "the  ofSces 
of  mayors,  bailiffs,  port-reeves,  and  other  o^ces, 
within  the  cities,  towns,  corporate  boroughs,  and 
placen,  within  Great  Eritain,"  etc.,  it  was  held  that 
**  other  offices"  meant  offices  eju/tdem  generiB,  and 
that  the  word  "  places"  signified  places  of  the  same 
kind ;  that  is,  that  the  offices  must  be  corporate 
offi,ce9,  and  the  places  must  be  corporate  places.  5 
Term,  375,  379;  1  Barnew.  A  C.  237;  5  id.  640;  8 
Dowl.  &  E.  393. 

So,  in  the  construction  of  wills,  when  certain 
articles  are  enumerated,  the  term  goods  is  to  be 
restricted  to  those  ejuedem  generis.  Bacon,  Abr. 
Legacies,  B ;  3  Rand.  Va.  191 ;  2  Atk.  Ch.  113:3  id. 
61. 

ELDEST.  He  or  she  who  has  the  greatest 
age, 

The  laws  of  primogeniture  are  not  in  force 
in  the  United  States :  the  eldest  child  of  a 
family  cannot,  therefore,  claim  any  right  in 
consequence  of  being  the  eldest. 

ELECTION.  Choice;  selection.  The 
selection  of  one  man  from  amongst  more  to 
discharge  certain  duties  in  a  state,  corporar 
tion,  or  society. 

The  obligation  imposed  upon  a  party  to 
choose  between  two  inconsistent  or  alterna- 
tive rights  or  claims,  in  cases  where  there  is 
clear  intention  of  the  person  from  whom  he 
derives  one  th^t  he  should  not  enjoy  both. 

Etymologically,  election  denotes  choice,  selec- 
tion out  of  the  number  of  those  choosing.  '  Thus, 
the  election  of  a  governor  would  be  the  choice  of 
some  individual  from  the  body  of  the  electors  to  per- 
form the  duties  of  governor.  In  common  use,  how- 
ever, it  has  come  to  denote  such  a  selection  made 
by  adistinotly  defined  body — as  a  board  of  alder- 
men, a  corporation,  or  state — conducted  in  such  a 
manner  that  each  individual  of  the  body  choosing 
shall  have  an  equal  voice  in  the  choice,  but  without 
regard  to  the  question  whether  the  person  to  be 
chosen  is  a  member  of  the  body  or  not.     The  word 
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cpours  in  law  frequently  in  such  a  sense,  especially 
iu  governmental  law  and  the  law  of  corporations. 

But  the  term  has  also  acquired  a  more  technical 
signification,  in  which  it  is  oftener  used  as  a  legal 
term,  which  is  substantially  the  choice  of  one  of 
two  rights  or  things,  to  each  one  of  which  the 
party  choosing  has  equal  right,  but  both  of  which 
he  cannot  have.  This  option  occurs  in  fewer  in- 
stances at  law  than  iu  equity,  and  is  in  the  former 
branch,  in  general,  a  question  of  practice. 

At  Law.  In  contracts,  when  a  debtor  is 
obliged  in  an  alternative  obligation  to  do  one 
of  two  things,  as  to  pay  one  hundred  dollars 
or  deliver  one  hundred  bushels  of  wheat,  he 
has  the  choice  to  do  one  or  the  other  until 
the  time  of  payment ;  he  has  not  the  choice, 
however,  to  pay  a  part  in  each.  Pothier, 
Obi.  part  2,  e.  3,  art.  B,  no.  247;  11  Johns.  N. 
Y.  59.  Or,  if  a  man  sell  or  agree  to  deliver 
one  of  two  articles,  as  a  horse  or  an  ox,  he 
has  the  election  till  the  time  of  delivery, — it 
being  a  rule  that,  "  in  case  an  election  be 
given  of  two  several  things,  always  he  which 
is  the  first  agent,  and  which  ought  to  do  the 
first  act,  shall  have  the  election."  Coke, 
Litt.  145  a;  7  Johns.  N.  Y.  465  ;  2  Bibb,  Ky. 
171.  On  the  failure  of  the  person  who  has 
the  right  to  make  his  election  in  proper  time, 
the  right  passes  to  the  opposite  party.  Coke, 
Litt.  145  a;  Viner,  Abr.  Election  (B,  C) ;  Po- 
thier, Obi.  no.  247  ;  Bacon,  Abr.  Election,  B ;  1 
Des.  Ch.  So.  C.  460 ;  Hopk.  Ch.  N.  Y.  337.  It 
is  a  maxim  of  law  that,  an  election  once  made 
and  pleaded,  the  party  is  concluded :  electio 
semelfacta,  etplacitum  testaium,nonpatitiirre- 
gressum.    Coke,  Litt.  146 ;  11  Johns.  N.  Y.  241. 

Other  cases  in  law  arise:  as  in  case  of  a 
person  holding  land  by  two  inconsistent  titles, 
1  Jenk.  Cent.  Cas.  27,  dower  in  a  piece  of  land 
and  that  piece  for  which  it  was  exchanged. 
3  Leon.  271.     See  Sugdeu,  Pow.  498  et  seq. 

In  Equity.  The  doctrine  of  election  pre- 
supposes a  plurality  of  gifts  or  rights,  with 
an  intention,  express  or  implied,  of  the  party 
who  has  a  right  to  control  one  or  both,  that 
one  should  be  a  substitute  for  the  other.  1 
Swanst.  Ch.394,  note  (6) ;  3  Wooddeson,  Lect. 
491 ;  2  Roper,  Leg.  White  ed.  480-578. 

Where  an  express  and  positive  election  is 
required,  there  is  no  claim,  either  at  law  or  in 
equity,  to  but  one  of  the  objects  between 
which  election  is  to  be  made ;  but  in  many 
oases  there  is  apparent,  from  the  whole  of  an 
instrument,  the  intention  that  the  party  to  be 
benefited  shall  be  benefited  on  certain  con- 
ditions. In  such  cases,  equity  wiU  require 
the  party  to  elect. 

The  question  whether  an  election  is  re- 
quired occurs  most  frequently  in  case  of  de- 
vises; but  it  extends  to  deeds,  1  Swanst.  Ch. 
400,  401 ;  2  Story,  Eq.  Jur.  §  1075,  n. ;  but 
there  must  be  a  clear  intention  by  the  tes- 
tator to  give  that  which  is  not  his  property, 
1  Sim.  Ch.  105 ;  18  Ves.  Ch.  41 ;  1  Ed.  Ch. 
532;  cases  of  transactions  involving  property 
of  the  wife,  23  Beav.  Rolls,  457  ;  25  id.  97  ; 
satisfaction  of  dower,  Ambl.  Ch.  466,  682 :  8 
Paige,  Ch.  N.  Y.  325;  2  Sohoales  &  L.  Ch. 
Er.  452;  14  Sim.  Ch.  258  ;  2  Ed.  Ch.  237;  1 
Drur.  &  Warr.  107.    And  if  the  testator  has 


some  interest  in  the  thing  disposed,  the  pre- 
sumption that  he  intended  to  dispose  only  of 
his  interest  must  be  overruled  to  make  a  case 
of  election.     6  Dow,  149,  179 ;  1  Ves.  Ch.  515. 

The  doctrine  does  not  apply  to  creditors. 
12  Ves.  Ch.  354 ;  1  Powell,  Dev.  Jarman  ed, 
437. 

An  election  may  be  made  by  persons  under 
legal  disabilities  as  to  conveyances.  4  Kay 
&  J.  Ch.  409 ;  9  Mod.  35  ;  1  Swanst.  Ch.  413 ; 

2  Mer.  Ch.  483.  See  1  Macn.  &  G.  551 ;  9 
Beav.  Rolls,  176;  6  De  Gex,  M.  &  G.  535 ;  2 
Bland,  Ch.  Md.  606.  Positive  acts  of  accept- 
ance or  renunciation  are  not  indispensable, 
but  the  question  is  to  be  determined  from  the 
circumstances  of  each  ease  as  it  arises.  4 
Beav.  Rolls,  103 ;  21  id.  447 ;  13  Price,  Exch. 
782;  1  M'Clel.  541;  15  Penn.  430.  And  the 
election  need  not  be  made  till  all  the  circum- 
stances are  known.     1  Brown,  Ch.  186,  445; 

3  id.  255  ;  2  Ves.  &  B.  Ch.  222 ;  12  Ves.  Ch. 
136  ;  1  M'Ciel.  &  Y.  569.  See,  generally,  2 
Story,  Eq.  Jur.  JJ  1075-1098;  1  Swanst.  Ch. 
402,  note;  2  Roper,  Leg.  White  ed.  480-578. 

In  Practice.  A  choice  between  two  or 
more  means  of  redress  for  an  injury  or  the 
punishment  of  a  crime  allowed  by  law. 

The  selection  of  one  of  several  forms  of 
action  allowed  by  law. 

The  choice  of  remedies  is  a  matter  demanding 
practical  judgment  of  what  will,  upon  the  whole, 
best  secure  the  end  to  be  attained.  Thus,  a  remedy 
may  be  furnished  by  law  cr  equity,  and  at  law,  in 
a  variety  of  actions  resembling  each  other  in  si  me 
particulars.  Actuallj',  however,  the  choice  is  greatly 
narrowed  by  statutory  regulations  in  modern  law, 
in  most  cases.     See  1  Chitty,  Plead.  207-214 

It  may  be  laid  down  as  a  general  rule  that 
when  a  statute  prescribes  a  new  remedy  the 
plaintiff  has  his  election  either  to  adopt  such 
remedy  or  proceed  at  common  law.  Such 
statutory  remedy  is  cumulative,  unless  the 
statute  expressly  or  by  necessary  implication 
takes  away  the  common-law  remedy.  1  Serg. 
&  R.  Penn.  32  ;  6  id.  20  ;  5  Johns.  N.  Y.  175; 
10  id.  389  ;  16  id.  220 :  1  Call,  243 ;  2  Me. 
404 ;  5  id.  38  ;  6  Harr.  &  J.  Md.  383 ;  4  Halst. 
384;  3  Chitty,  Pract.  130. 

In  Criminal  Law.  In  point  of  law,  no 
objection  can  be  raised,  either  on  demurrer 
or  in  arrest  of  judgment,  though  the  defend- 
ant or  defendants  be  charged  in  difl'erent 
counts  of  an  indictment  with  different  offences 
of  the  same  kind.  Indeed,  on  the  face  of  the 
record  every  count  purports  to  be  for  a  sepa- 
rate offence,  and  in  misdemeanors  it  is  the 
dailv  practice  to  receive  evidence  of  several 
libels,  several  assaults,  several'acts  of  fraud, 
and  the  like,  upon  the  same  indictment.  In 
cases  of  felony,  the  courts,  in  the  exercise  of 
a  sound  discretion,  are  accustomed  to  quash  in- 
dictments containing  several  distinct  charges, 
when  it  appears,  before  the  defendant  has 
pleaded  and  the  jury  are  charged,  that  the 
inquiry  is  to  include  several  crimes.  When 
this  circumstance  is  discovered  during  the 
progress  of  the  trial,  the  prosecutor  is  usually 
called  upon  to  select  one  felony,  and  to  con- 
fine himself   to    that,   unless  the   offences, 
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though  in  law  distinct,  seem  to  constitute  in 
fact  but  parts  of  one  continuous  transaction. 
Thus,  if  a  prisoner  is  charged  with  receiving 
several  articles,  knowing  them  to  have  been 
stolen,  and  it  is  proved  that  they  were  re- 
ceived at  separate  times,  the  prosecutor  may 
be  put  to  his  election  ;  but  if  i|  is  possible 
that  all  the  goods  may  have  been  received 
at  one  time,  he  cannot  be  compelled  to  aban- 
don any  part  of  his  accusation.  1  Mood.  Cr. 
Gas.  146 ;  2  Mood.  &  R.  524.  In  another 
case,  the  defendant  was  charged  in  a  single 
count  with  uttering  twenty-two  forged  re- 
ceipts, which  were  severally  set  out  and  pur- 
ported to  be  signed  by  difiFerent  persons,  with 
intent  to  defraud  the  king.  His  counsel  con- 
tended that  the  prosecutor  ought  to  elect  upon 
which  of  these  receipts  he  would  proceed,  as 
amidst  such  a  variety  it  would  be  almost  im- 
possible for  the  prisoner  to  conduct  his  de- 
fence. As,  however,  the  indictment  alleged 
that  they  were  all  uttered  at  one  and  the 
same  time,  and  the  proof  corresponded  with 
this  allegation,  the  court  refused  to  interfere; 
and  all  the  judges  subsequently  held  that  a 
proper  discretion  had  been  exercised.  2 
Leach,  Cr.  Gas.  4th  ed.  877  ;  2  East,  PI.  Gr. 
934.  See  8  East,  41 ;  2  Gampb.  132;  3  Terra, 
106  ;  11  Clark  &  F.  Hou.  L.  155  ;  Dearsl.  Cr. 
Gas.  427 ;  5  Mete.  Mass.  532 ;  12  Gush.  Mass. 
612,  615;  12  Serg.  &  R.  Penn.  69;  2  Harr. 
&  J.  Md.  426 ;  12  Wend.  N.  Y.  426. 

ELECTOR.  One  who  has  the  right  to 
make  choice  of  public  officers ;  one  who  has 
a  right  to  vote. 

The  qualifications  of  electors  are  generally 
the  same  as  those  required  in  the  person  to 
be  elected.  To  this,  however,  there  is  one  ex- 
ception :  a  naturalized  citizen  may  be  an 
elector  of  president  of  the  United  States, 
although  he  could  not  constitutionally  be 
elected  to  that  office.  See  the  articles  on  the 
various  states. 

ELECTORS  OP  PRESIDENT.  Per- 
sons elected  by  the  people,  whose  sole  duty 
is  to  elect  a  president  and  vice-president  of 
the  United  States. 

The  constitution  provides,  Amend,  art.  12,  that 
"  the  electors  shall  meet  in  their  respective  states,  and 
vote  by  ballot  for  president  and  vice-president,  one 
of  whom,  at  least,  shall  not  be  an  inhabitant  of  the 
same  state  with  themselves ;  they  shall  name  in 
their  ballots  the  person  voted  for  as  president,  and 
in  distinct  ballots  the  person  voted  for  as  vice- 
president;  and  they  shall  make  distinct  lists  of  all 
persons  voted  for  as  president,  and  of  all  persons 
voted  for  as  vice-president,  and  of  the  number  of 
votes  for  each;  which  list  they  shall  sign  and 
certify,  and  transmit,  sealed,  to  the  seat  of  the 
government  of  the  United  States,  directed  to  the 
president  of  the  senate :  the  president  of  the  senate 
shall,  in  the  presence  of  the  senate  and  the  house 
of  representatives,  open  all  the  certificates,  and 
the  votes  shall  then  be  counted ;  the  person  having 
the  greatest  number  of  votes  for  president  shall  be 
the  president,  if  such  number  be  the  majority  of 
the  whole  number  of  electors  appointed ;  and  if  no 
person  have  such  majority,  then  from  the  persons 
having  the  highest  numbers,  not  exceeding  three, 
on  the  list  of  those  voted  for  as  president,  the 
house  of  representatives  shall  choose  immediately, 
by   ballot,   the    president.     But  in   choosing   the 


president  the  votes  shall  be  taken  by  states,  the 
representation  from  each  state  having  one  vote;  a 
quorum  for  this  purpose  shall  consist  of  a  member 
or  members  from  two-thirds  of  the  states,  and  a 
majority  of  all  the  states  shall  be  necessary  to  a 
choice.  And  if  the  house  of  representatives  shall 
not  choose  a  pi  esident,  whenever  the  right  of  choice 
shall  devolve  upon  them,  before  the  fourth  day  of 
March  next  following,  then  the  vice-president  shall 
act  as  president,  as  in  the  case  of  the  death  or  other 
constitutional  disability  of  the  president. 

"The  person  having  the  greatest  number  of 
votes  as  vice-president  shall  be  vice-president,  if 
such  number  be  a  majority  of  the  whole  number  of 
electors  appointed;  and  if  no  person  have  a  ma- 
jority, then  from  the  two  highest  numbers  on  the 
list  the  senate  shall  choose  the  vice-president ;  a 
quorum  for  the  purpose  shall  consist  of  two-thirds 
of  the  whole  number  of  senators,  and  a  majority 
of  the  whole  number  shall  be  necessary  to  a  choice. 
But  no  person  constitutionally  ineligible  to  the 
office  of  president  shall  be  eligible  to  that  of  vice- 
president  of  the  United  States."  See  3  Story,  Const. 
1^  1448-1470. 

ELEEMOSYNARIUS  (Lat.).  An  al- 
moner. There  was  formerly  a  lord  almoner 
to  the  kings  of  England,  whose  duties  are 
described  in  Fleta,  lib.  2,  cap.  23.  A  chief 
officer  who  received  the  eleemosynary  rents 
and  gifts,  and  in  due  method  distributed 
them  to  pious  and  charitable  uses.     Cowel. 

ELEEMOSYNARY  CORPORA- 
TIONS. Such  private  corporations  as  are 
instituted  for  purposes  of  charity,  their  object 
being  the  perpetual  distribution  of  the  bounty 
of  the  founder  of  them  to  such  persons  as 
he  directed.  Of  this  kind  are  hospitals  for 
the  relief  of  the  impotent,  indigent,  sick,  and 
deaf  or  dumb.  Angell  &  A.  Corp.  J  39 ;  1 
Kyd,  Corp.  26;  4  Conn.  272;  3  Bland,  Ch. 
Md.  407  ;  1  Ld.  Raym.  5  ;  2  Term,  346.  The 
distinction  between  ecclesiastical  and  elee- 
mosynary corporations  is  well  illustrated  in 
the  Dartmouth  College  case,  4  Wheat.  681. 
See,  also,  Angell  &  A.  Corp.  ^  39  ;  1  Shars- 
wood,  Blackst.  Comm.  471 

ELEGIT  (Lat.  eligere,  to  choose).  A  writ 
of  execution  directed  to  the  sherilf,  command- 
ing him  to  make  delivery  of  a  moiety  of  the 
party's  land  and  all  his  goods,  beasts  of  the 
plough  only  excepted. 

The  sheriff,  on  the  receipt  of  the  writ,  holds 
an  inquest  to  ascertain  the  value  of  the  lands 
and  goods  he  has  seized,  and  tlien  they  are 
delivered  to  the  plaintiif,  who  retains  them 
until  the  whole  debt  and  damages  have  been 
paid  and  satisfied.  During  that  term  he  is 
called  tenant  by  elegit.  Coke,  Litt.  289.  See 
Powell,  Mortg." Index;  Watson,  Sher.  206;  1 
G.  B.  N.  s.  568. 

The  name  was  given  because  the  plaintiff 
has  his  choice  to  accept  either  this  writ  or  a 

f-fa- 

By  statute,  in  England,  the  sheriff  is  now 
to  deliver  the  whole  estate  instead  of  the  half. 
See  3  Sharswood,  Blackst.  Comm.  418,  n. 
The  writ  is  still  in  use  in  the  United  States, 
to  some  extent,  and  with  somewhat  different 
modifications  in  the  various  states  adopting 
it.  4  Kent,  Comm.  431,  436 ;  10  Gratt.  Va. 
580 ;  1  Hill,  Abr.  555,  556. 
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ELISORS.  In  Practice.  Two  persons 
appointed  by  the  court  to  return  a  jury,  when 
the  sherlif  and  the  coroner  have  been  chal- 
lenged as  incompetent:  in  this  case  the 
elisors  return  the  writ  of  venire  directed  to 
them,  with  a  panel  of  the  jurors'  names,  and 
their  return  is  final,  no  challenge  being  al- 
lowed to  their  array.  3  Blackstone,  Comm. 
355  ;  1  Cow.  N.  Y.  32 ;  3  id.  296. 

ELL.     A  measure  of  length. 

In  old  English  the  word  signifies  arm,  which 
sense  it  still  retains  in  the  word  elbow.  Nature 
has  no  standard  of  measure.  The  cubit,  the  ell, 
the  span,  palm,  hand,  finger  (being  taken  from  the 
individual  who  uses  them),  are  variable  measures. 
So  of  the  foot,  piice,  mile,  or  mille  paseumn.  See 
Report  on  Weights  and  Measures,  by  the  secretary 
of  state  of  the  United  States,  Feb.  22,  1821. 

ELOGIUM  (Lat.).  In  CivU  Law.  A 
will  or  testament. 

ELOIGNE.  In  Practice.  (Fr.  Eloigner, 
to  remove  to  a  distance;  to  remove  afar  off.) 
A  return  to  a  writ  of  replevin,  when  the 
chattels  have  been  removed  out  of  the  way  of 
the  sheriff. 

ELONGATA.  In  Practice.  The  return 
made  by  the  sheriff  to  a  writ  of  replevin, 
when  the  goods  have  been  removed  to  places 
unknown  to  him.  See,  for  the  form  of  this 
return,  Watson,  Sher.  Appx.  c.  18,  s.  3,  p. 
454 ;  3  Blackstone,  Comm.  148. 

On  this  return  the  plaintiff  is  entitled  to  a 
capias  in  withernam.  See  Withernam  ;  Wat- 
son, Sher.  300,  301.  The  word  4loign^  is 
sometimes  used  aa  synonymous  with  elongata. 

ELOPEMENT.  The  departure  of  a 
married  woman  from  her  husband  and  dwell- 
ing with  an  adulterer.  Cowel;  Blount; 
Tomlin. 

While  the  wife  resides  with  her  husband 
and  cohabits  with  him,  however  exceptionable 
her  conduct  may  be,  yet  he  is  bound  to  pro- 
vide her  with  necessaries  and  to  pay  for 
them ;  but  when  she  elopes,  the  husband  is 
no  longer  liable  for  her  alimony,  and  is  not 
bound  to  pay  debts  of  her  contracting,  when 
the  separation  is  notorious ;  and  whoever 
gives  her  credit  does  so,  under  these  circum- 
stances, at  his  peril.  Chitty,  Contr.  49 ;  4 
Esp.  42 ;  3  Pick.  Mass.  289  ;  1  Strange,  647, 
706  ;  6  Term,  603  ;  11  Johns.  N.  Y.  281 ;  12 
id.  293  ;  BuUer,  Nisi  P.  135  ;  Starkie,  Ev.  pt. 
4,  p.  699.  It  has  been  said  that  the  word 
has  no  legal  sense,  2  W.  Blackst.  1080 ;  but 
it  is  frequently  used,  as  is  here  shown,  with  a 
precisely  defined  meaning. 

ELSEWHERE.     In  another  place. 

Where  one  devises  all  his  land  in  A,  B,  and  C, 
three  distinct  towns,  and  elsewhere,  and  had  lands 
of  much  greater  value  than  those  in  A,  B,  and  C, 
in  another  county,  the  lands  in  the  other  county 
were  decreed  to  pass  by  the  word  '*  elsewhere;"  and 
by  Lord  Chancellor  King,  assisted  by  Raymond, 
C.  J.,  and  other  judges,  the  word  "elsewhere"  was 
adjudged  to  be  the  same  as  if  the  testator  had  said 
he  devised  all  his  lands  in  the  three  towns  par- 
ticularly mentioned,  or  in  any  other  place  what- 
ever. 3  P.  Will.  Ch.  56.  See.  also,  Chanc.  Prec.  202 ; 
1  Vern.  Ch.  4,  n. ;  2  id.  461,  560  ;  3  Atk.  Ch.  492 ; 


Oowp.  360,  808;  2  Penn.  St.  912;  5  Brown,  Pari. 
Cas.  496  ;  1  Bast,  456. 

As  to  the  effect  of  the  word  "elsewhere"  in  the 
case  of  lands  not  purchased  at  the  time  of  making 
the  will,  see  3  Atk.  Ch.  254 ;  2  Ventr.  351. 

ELITVIONES.     Spring-tides. 

EMANCIPATION.  An  act  by  which  a 
person  who  was  once  in  the  power  of  an- 
other is  rendered  free. 

This  is  of  importance  mainly  in  relation  to 
the  emancipation  of  minors  from  the  parental 
control.  See  3  Term,  355  ;  6  id.  247 ;  8  id. 
479 ;  3  East,  276 ;  10  id.  88 ;  11  Vt.  258, 
477.  See  Cooper,  Justin.  441,  480 ;  2  Dall. 
Penn.  57,  58 ;  La.  Civ.  Code,  b.  1,  tit.  8,  c. 
3 ;  Ferrifere,  Diet,  de  Jurisp.  Emancipation. 

EMBARGO.  A  proclamation,  or  order 
of  state,  usually  issued  in  time  of  war  or 
threatened  hostilities,  prohibiting  the  depart- 
ure of  ships  or  goods  from  some  or  all  the 
ports  of  such  state,  until  further  order.  2 
Wheat.  148. 

3.  The  detention  of  ships  by  an  embargo 
is  such  an  injury  to  the  owner  as  to  entitle 
him  to  recover  on  a  policy  of  insurance 
against  "  arrests  or  detainments."  And 
whether  the  embargo  be  legally  or  illegally 
laid,  the  injury  to  the  owner  is  the  same, 
and  the  insurer  is  equally  liable  for  the  loss 
occasioned  by  it.  Marshall,  Ins.  b.  1,  c.  12, 
s.  5  ;  1  Kent,  Comm.  60 ;  1  Bell,  Diet.  517, 
5th  ed. 

3. -An  embargo  detaining  a  vessel  at  the 
port  of  departure,  or  in  the  course  of.  the 
voyage,  does  not  of  itself  work  a  dissolution 
of  a  charter-party,  or  of  the  contract  with 
the  seamen.  It  is  only  a  temporary  restraint 
imposed  by  authority  for  legitimate  political 
purposes,  which  suspends  for  a  time  the 
performance  of  such  contracts,  and  leaves 
the  rights  of  parties  untouched.  1  Bell,  Diet. 
517 ;  8  Term,  259  ;  5  Johns.  N.  Y.  308 ;  7 
Mass.  325;  3  Bos.  &  P.  405-434;  4  East, 
546-566. 

EMBEZZLEMENT.  In  Criminal  Law. 
The  fraudulently  removing  and  secreting  of 
personal  property  with  which  the  party  has 
been  intrusted,  for  the  purpose  of  applying 
it  to  his  own  use. 

3.  The  principles  of  the  common  law  not 
being  found  adequate  to  protect  general 
owners  against  the  fraudulent  conversion  of 
property  by  persons  standing  in  certain  fidu- 
ciary relations  to  those  who  were  the  subject 
of  their  peculations,  certain  statutes  have 
been  enacted,  as  well  in  England  as  in  this 
country,  creating  new  criminal  offences  and 
annexing  to  them  their  proper  punishments. 
The  general  object  of  these  statutes  doubtless 
was  to  embrace,  as  criminal  offences  punish- 
able by  law,  certain  cases  where,  although 
the  moral  guilt  was  quite  as  great  as  in 
larceny,  yet  the  technical  objection  arising 
from  the  fact  of  a  possession  lawfully  ac- 
quired by  the  party  screened  him  from 
punishment.     2  Mete.  Mass.  345 ;  9  id.  142. 

3.  A  taking  is  requisite  to  constitute  a 
larceny ;  an  embezzlement  is  in  Substance 
and  essentially  a  larceny,  aggravated  rather 
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than  palliated  by  the  violation  of  a  trust  or 
contract,  instead  of  being,  like  larceny,  a 
treapass.  The  administration  of  the  common 
law  has  been  not  a  little  embarrassed  in  dis- 
criminating the  two  offences.  But  they  are 
80  far  distinct  in  their  character  that,  under 
an  indictment  charging  merely  a  larceny, 
evidence  of  embezzlement  is  not  sufficient  to 
authorize  a  conviction  ;  and  in  cases  of  em- 
bezzlement the  proper  mode  is  to  allege  suffi- 
cient matter  in  the  indictment  to  apprize  the 
defendant  that  the  .charge  is  for  embezzle- 
ment. Although  the  statutes  declare  that  a 
party  shall  be  deemed  to  have  committed  the 
crime  of  simple  larceny,  yet  it  is  a  larceny 
of  a  peculiar  character,  and  must  be  set 
forth  in  its  distinctive  character.  8  Mete. 
Mass.  247  ;  9  id.  138  ;  9  Gush.  Mass.  284. 

4.  When  an  embezzlement  of  a  part  of 
the  cargo  takes  place  on  board  of  a  ship, 
either  from  the  fault,  fraud,  connivance,  or 
negligence  of  any  of  the  crew,  they  are 
bound  to  contribute  to  the  reparation  of  the 
loss,  in  proportion  to  their  wages.  When 
the  embezzlement  is  fixed  on  any  individual, 
he  is  solely  responsible;  when  it  is  made  by 
the  crew,  or  some  of  the  crew,  but  the  par- 
ticular offender  is  unknown,  and,  from  the 
circumstances  of  the  case,  strong  presump- 
tions of  guilt  apply  to  the  whole  crew,  all 
must  contribute.  The  presumption  of  inno- 
cence is  always  in  favor  of  the  crew;  and  the 
guilt  of  the  parties  must  be  established  be- 
yond all  reasonable  doubt  before  they  can  be 
required  to  contribute.  1  Mas.  C.  C.  104: 
4  Bos.  &  P.  347 ;  3  Johns.  N.  Y.  17  ;  1  Mar- 
shall, Ins.  241 ;  Dane,  Abr.  Index ;  Weskett, 
Ins.  194;  3  Kent,  Comm.  151;  Hard.  Ky.529; 
Parsons,  Marit.  Law,  Index. 

Stringent  provisions  are  made  by  several 
acta  of  congress  against  the  embezzlement  of 
arma,  munitions,  and  habiliments  of  war, 
property  stored  in  public  storehouses,  letters, 
precious  metals,  and  coins  from  the  mint. 
See  acts  of  Apr.  30, 1790,  §  16,  1  Story,  U.  S. 
Laws,  86  ;  Apr.  20,  1818,  3  id.  1715 ;  Mch. 
3,  1825,  3  id.  1991;  Mch.  3,  1825,  i  24,  3  id. 
2006. 

EMBLEMXiNTS  CSr.emhler,  or  emblaver, 
to  sow  with  corn.  The  profits  of  the  land 
sown).  The  right  of  a  tenant  to  take  and 
carry  away,  after  his  tenancy  has  ended,  such 
annual  products  of  the  land  as  have  resulted 
from  his  own  care  and  labor.  Coke,  Litt.  55 
6;  4  Harr.  &  J.  Md.  139;  3  Barnew.  &  Aid. 
118. 

It  is  a  privilege  allowed  to  tenants  for  life,  at 
will,  or  from  year  to  year,  because  of  the  uncer- 
tainty of  their  estates  and  to  encourage  husbandry. 
If,  however,  the  tenancy  is  for  years,  and  its  dura- 
tion depends  upon  no  contingency,  a  tenant  when 
he  sows  a  crop  must  know  whether  his  term  will 
continue  long  enough  for  him  to  reap  it,  and  is  not 
permitted  to  re-enter  and  cut  it  after  his  term  has 
ended.  4  Bingh.  202;  10  Johns.  N.  Y.  361;  5 
Halst.  N.  J.  128. 

3.  This  privilege  extends  to  oases  where  a 
lease  has  been  unexpectedly  terminated  by 
the  act  of  God  or  the  law;  that  is,  by  some 


unforeseen  event  which  happens  without  the 
tenant's  agency :  as,  if  a  lease  is  made  to 
husband  and  wife  so  long  as  they  continue  in 
that  relation,  and  they  are  afterwards  di- 
vorced by  a  legal  sentence,  the  husband  will 
be  entitled  to  emblements.  Gland's  case,  5 
Coke,  116  6.  A  similar  result  will  follow  if 
the  landlord,  having  the  power,  terminates 
the  tenancy  by  notice  to  quit.  Croke  Eliz. 
460.  See  other  oases  of  uncertain  duration, 
9  Johns.  N.  Y.  112 ;  8  Viner,  Abr.  364 ;  3 
Penn.  St.  496.  But  it  is  otherwise  if  the 
tenancy  is  determined  by  an  act  of  the  tenant 
which  works  a  forfeiture:  as  if,  being  a 
woman,  she  has  a  lease  for  a  term  of  years 
provided  she  remains  so  long  single,  and  she 
terminates  it  by  marrying ;  for  this  is  her 
own  act.  2  Barnew.  &■  Aid.  470 ;  1  Price, 
Exch.  53  ;  8  Wend.  N.  Y.  584.  A  landlord 
who  re-enters  for  a  forfeiture  takes  the  em- 
blements.    7  Bingh.  154. 

3>  All  such  crops  as  in  the  ordinary  course 
of  things  return  the  labor  and  expense  be- 
stowed upon  them  within  the  current  year 
become  the  subject  of  emblements, — consist- 
ing of  grain,  peas,  beans,  hemp,  flax,  and 
annual  roots,  such  as  parsnips,  carrots,  tur- 
nips, and  potatoes,  as  well  as  the  artificial 
grasses,  which  are  usually  renewed  like  other 
crops.  But  such  things  as  are  of  sponta- 
neous growth,  as  roots  and  trees  not  annual, 
and  the  fruit  on  such  trees,  although  ripe, 
and  grass  growing,  even  if  ready  to  cut,  or 
a  second  crop  of  clover,  although  the  first 
crop  taken  before  the  end  of  the  term  did  not 
repay  the  expense  of  cultivation,  do  not  fall 
within  the  description  of  emblements.  Croke 
Car.  515  ;  Croke  Eliz.  463  :  10  Johns.  N.  Y. 
361 ;  Coke,  Litt.  55  b;  Taylor,  Landl.  &  Ten. 
«534. 

4,.  But  although  a  tenant  for  years  may 
not  be  entitled  to  emblements  as  such,  yet 
by  the  custom  of  the  country,  in  particular 
districts,  he  may  be  allowed  to  enter  and  reap 
a  crop  which  he  has  sown,  after  his  lease  has 
expired.  Dougl.  201 ;  16  East,  71 ;  7  Bingh. 
465.  The  parties  to  a  lease  may,  of  course, 
regulate  all  such  matters  by  an  express  stipu- 
lation ;  but  in  the  absence  of  such  stipulation 
it  is  to  be  understood  that  every  demise  is 
open  to  explanation  by  the  general  usage  of 
the  country,  where  the  land  lays,  in  re- 
spect to  all  matters  about  which  the  lease  is 
silent;  and  every  person  is  supposed  to  be 
cognizant  of  this  custom  and  to  contract  in 
reference  to  it.  2  Pet.  138 ;  5  Binn.  Penn. 
285.  The  rights  of  tenants,  therefore,  with 
regard  to  the  away-going  crop  will  differ  in 
different  sections  of  the  country :  thus,  in 
Pennsylvania  and  New  Jersey  a  tenant  is 
held  to  be  entitled  to  the  grain  sown  in  the 
autumn  before  the  expiration  of  his  lease, 
and  coming  to  maturity  in  the  following  sum- 
mer, 1  Penn.  224;  2  Watts  &  S.  Penn.  22;  2 
South.  N.J.  460 ;  while  in  Delaware  the  same 
custom  is  said  to  prevail  with  respect  to  wheat, 
but  not  as  to  oats.     1  Harr.  Del.  522. 

5.  Of  a  similar  nature  is  the  tenant's 
right  to  remove  the  manure  made  upon  the 
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farm  during  the  last  year  of  the  tenancy. 
Good  husbandry,  which,  without  any  stipula- 
tion therefor,  is  always  implied  by  law,  re- 
quires that  it  should  either  be  used  by  the 
tenant  on  the  farm,  or  left  by  him  for  the  use 
of  his  successor  ;  and  such  is  the  general  rule 
on  the  subject  in  England  as  well  as  in  this 
country.  15  Wend.  N.  Y.  169 ;  2  Hill,  N.  Y. 
142;  2  N.  Chipm.  Vt.  115;  1  Pick.  Mass. 
371.  A  different  rule  has  been  laid  down  in 
South  Carolina,  2  Ired.  No.  C.  326  ;  but  it  is 
clearly  at  variance  with  the  whole  current  of 
American  authorities  upon  this  point.  Straw, 
however,  is  incidental  to  the  crop  to  which  it 
belongs,  and  may  be  removed  in  all  cases 
where  the  crop  may  be.  22  Barb.  N.  Y. 
568  ;  1  Watts  &  S.  Penn.  509. 

6.  There  are  sometimes,  also,  mutual  pri- 
vileges, in  the  nature  of  emblements,  which 
are  founded  on  the  common  usage  of  the 
neighborhood  where  there  is  no  express 
agreement  to  the  contrary,  applicable  to 
both  outgoing  and  incoming  tenants.  Thus, 
the  outgoing  tenant  may  by  custom  be  en- 
titled to  the  privilege  of  retaining  possession 
of  the  land  on  which  his  away-going  crops 
are  sown,  with  the  use  of  the  barns  and 
stables  for  housing  and  carrying  them  away ; 
while  the  incoming  tenant  has  the  privilege 
of  entering  during  the  continuance  of  the 
old  tenancy  for  the  purposes  of  ploughing 
and  manuring  the  land.  But,  independent 
of  any  custom,  every  tenant  who  is  entitled 
to  emblements  has  a  right  of  ingress,  egress, 
and  regress  to  cut  and  carry  them  away, 
and  the  same  privilege  will  belong  to  his 
vendee, — neither  of  them,  however,  having 
any  exclusive  right  of  possession.  Taylor, 
Landl.  &  Ten.  g  543. 

EMBRACEOR.  In  Criminal  Law. 
He  who,  when  a  matter  is  on  trial  between 
party  and  party,  comes  to  the  bar  with  one 
of  the  parties,  and,  having  received  some  re- 
ward so  to  do,  speaks  in  the  case  or  privily 
labors  the  jury,  or  stands  there  to  survey  or 
overlook  them,  thereby  to  put  them  in  fear 
and  doubt  of  the  matter.  But  persons 
learned  in  the  law  may  speak  in  a  case  for 
iheir  clients.  Coke,  Litt.  369 ;  Termes  de  la 
tey. 

EMBRACERY.      In    Criminal    Law. 

An  attempt  to  corrupt  or  influence  a  j  ury, 
or  any  way  incline  them  to  be  more  favor- 
able to  one  side  than  to  the  other,  by  money, 
promises,  threats,  or  persuasions,  whether  the 
juror  on  whom  such  attempt  is  made  give 
any  verdict  or  not,  or  whether  the  verdict  be 
true  or  false.  Hawkins,  PL  Cr.  259  ;  Bacon, 
Abr.  Juries,  M  3 ;  Coke,  Litt.  157  6,  369  a; 
Hob.  294 ;  Dy.  84  a,  pi.  19  ;  Noy,  102 ;  1 
Strange,  643:  11  Mod.  Ill,  118;  Com.  601; 
5  Cow.  N.  Y.  503. 

BMENDA  (Lat.).  Amends.  That  which 
is  given  in  reparation  or  satisfaction  for  a 
trespass  committed ;  or,  among  the  Saxons, 
a  compensation  for  a  crime.    Spelman,  Gloss. 

EMENBAL3  In  English  Law.  This 
ancient  word  is  said  to  be  used  in  the  ac- 


counts of  the  inner  temple,  where  so  much  in 
emendals  at  the  foot  of  an  account  signifies 
so  much  in  bank,  in  stock,  for  the  supply  of 
emergencies.     Cunningham,  Law  Diet. 

EMENDATIO  FANIS  ET  CEREVI- 
SI.3i.  The  power  of  supervising  and  cor- 
recting the  weights  and  measures  of  bread 
and  ale.     Cowel. 

EMIGRANT.  One  who  quits  his  country 
for  any  lawful  reason,  with  a  design  to  settle 
elsewhere,  and  who  takes  his  family  and  pro- 
perty, if  he  has  any,  with  him.  Vattel,  b. 
1,  c.  19,  I  224. 

EMIGRATION.  The  act  of  removing 
from  one  place  to  another. 

It  is  sometimes  used  in  the  same  sense  as 
expatriation;  but  there  is  some  difference  in 
the  signification.  Expatriation  is  the  act  of 
abandoning  one's  country  ;  while  emigration 
is,  perhaps  not  strictly,  applied  to  the  act  of 
removing  from  one  part  of  the  country  to 
another.     See  2  Kent,  Comm.  36. 

EMINENCE.  A  title  of  honor  given  to 
cardinals. 

EMINENT  DOMAIN.  The  power  to 
take  private  property  for  public  use.  6  How. 
536. 

The  superior  right  of  property  subsisting 
in  a  sovereignty,  by  which-  private  property 
may  in  certain  cases  be  taken  or  its  use  con- 
trolled for  the  public  benefit,  without  regard 
to  the  wishes  of  the  owner. 

The  highest  and  most  exact  idea  of  pro- 
perty remaining  in  the  government,  or  in  the 
aggregate  body  of  the  people  in  their  sove- 
reign capacity,  giving  a  right  to  resume  the 
possession  of  the  property  in  the  manner 
directed  by  the  constitution  and  the  laws  of 
the  state  whenever  the  public  good  requires 
it.    3  Paige,  Ch.  N.  Y.  73. 

2.  There  seems  to  be  no  objection  to  con- 
sidering this  right,  theoretically  at  least,  as 
so  much  of  the  original  proprietorship  re- 
tained by  the  sovereign  power  in  granting 
lands  or  franchises  to  individuals  or  corpora- 
tions wherever  the  common-law  theory  of 
original  proprietorship  prevails.  An  analo- 
gical arrangement  at  least  in  support  of 
this  view  is  derived  from  the  able  examina- 
tion and  explanation  of  the  origin  of  the  jus 
publicum  given  in  7  Cush.  Mass.  90.  See,  also, 
the  remarks  of  Daniell,  J.,  in  6  How.  533. 

It  is  well  settled  that  the  power  exists  only 
in  cases  where  the  public  exigency  demands 
its  exercise.  See  remarks  of  Woodbury,  J., 
and  cases  cited  by  him,  6  How.  545. 

3.  This  right  is  distinguished  from  public 
domain,  which  is  property  owned  absolutely 
by  the  state  in  the  same  manner  as  an  in- 
dividual holds  his  property.  37  Am.  Jur. 
121;  2  Kent,  Comm.  339;  3  Yerg.  Tenn.  389; 
6  How.  540. 

Whether  the  exercise  of  the  right  is  justi- 
fiable in  cases  where  the  statute  does  not 
provide  compensation,  is  unsettled.  That  it 
may  be  exercised,  3  Hill,  So.  C.  100:  contra, 
2  Kent,  Comm.  339,  n. ;  and  dicta  in  4  Term, 
794 ;  1  Rice,  So.  C.  383  ;  3  Leigh,  Va.  337. 
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It  makes  no  diflFerence  whether  corporeal 
property,  as  land,  or  incorporeal,  as  a  fran- 
chise, is  to  be  affected  by  the  exercise  of  the 
right.  23  Pick.  Mass.  360 ;  6  How.  529 ;  1 
Rice,  So.  C.  383;  11  N.  H.  19;  17  Conn.  454. 

For  a  full  discussion  of  this  subject,  see  6 
How.  529  ;  11  Pet.  420 ;  23  Pick.  Mass.  361 ; 
8  N.  H.  398  ;  10  id.  371 ;  11  id.  20;  17  Conn. 
454 ;  3  Paige,  Ch.  N.  Y.  73  ;  14  Wend.  N.  Y. 
51 ;  18  id.  59  ;  3  Hill,  So.  C.  100  :  8  Dan.  Ky. 
289  ;  5  Watts  &  S.  Penn.  171 ;  2  Miss.  21 ;  4 
Term,  794 ;  11  Leigh,  Va.  75  ;  2  Kent,  Comm. 
239,  n. ;  and  a  very  full  and  exhaustive  essay 
upon  the  subject,  by  J.  B.  Thayer,  Esq.,  of 
Bjston,  in  19  Bost.  Law  Rep.  241,  301 

EMISSION.  In  Medical  Jurispru- 
dence. The  act  by  which  any  matter  what- 
ever is  thrown  from  the  body :  thus,  it  is 
usual  to  say,  emission  of  urine,  emission  of 
semen,  etc. 

Emission  is  no.t  necessary  in  the  commis- 
sion of  a  rape  to  complete  the  offence.  1 
Hale,  PI.  Cr.  628;  4  Carr.  &  P.  249  ;  5  id. 
297 ;  6  id.  251 ;  9  id.  31 ;  1  Const.  So.  C. 
354 ;  Add.  Penn.  143.  See  1  East,  PI.  Cr. 
436-440.  It  is,  however,  essential  in  sodomy. 
12  Coke,  36.     But  see  1  Va.  Caa.  307. 

TO  EMIT.     To  put  out ;  to  send  forth. 

The  tenth  section  of  the  first  article  of  the  con- 
stitution contains  various  prohibitions,  among  which 
is  the  following :  "  No  state  shall  emit  bills  of  credit.^* 
To  emit  bills  of  credit  is  to  issue  paper  intended  to 
circulate  through  the  community  for  its  ordinary 
.purposes,  as  money,  which  paper  is  redeemable  at 
a  future  day.  4  Pet.  410,  432;  Story,  Const.  § 
13.i8.    See  Bills  op  Credit. 

EMMENAGOGUES.  In  Medical 
Jurisprudence.  The  name  of  a  class  of 
medicines  which  are  believed  to  have  the 
power  of  favoring  the  discharge  of  the  menses. 
These  are  hlack  hellebore,  savine  (see  Juni- 
perus  Sabina),  madder,  mercury,  poly  gala, 
senega,  ani  pennyroyal.  They  are  sometimes 
used  for  the  criminal  purpose  of  producing 
abortion  [q.v.).  They  always  endanger  the 
life  of  the  woman.  1  Beck,  Med.  Jur.  316  ; 
Dunglison,  Med.  Diet. ;  Parr,  Med.  Diet. ;  3 
Paris  &  F.  Med.  Jur.  88. 

EMPEROR.  This  word  is  synonymous 
with  the  Latin  imperator:  they  are  both  de- 
rived from  the  verb  imperare.  Literally,  it 
signifies  he  who  commands. 

Under  the  Roman  republic,  the  title  em- 
peror was  the  generic  name  given  to  the  com- 
manders-in-chief in  the  armies.  But  even 
then  the  application  of  the  word  was  re- 
strained to  the  successful  commander,  who 
was  declared  emperor  by  the  acclamations 
of  the  army,  and  was  afterwards  honored 
with  the  title  by  a  decree  of  the  senate. 

It  is  now  used  to  designate  some  sovereign 
prince  who  bears  this  title.  Ayliffe,  Pand. 
tit.  23. 

EMPHYTEOSIS.  In  Civil  Law.  The 
name  of  a  conti^act  by  which  the  owner  of  an 
uncultivated  piece  of  land  granted  it  to  an- 
other, either  in  perpetuity  or  for  a  longtime,  on 
condition  that  he  should  improve  it  by  build- 
ing, planting,  or  cultivating  it,  and  should 


pay  for  it  an  annual  rent,  with  a  right  to  tho 
grantee  to  alienate  it,  or  transmit  it  by  de- 
scent to  his  heirs,  and  under  a  condition  that 
the  grantor  should  never  re-enter  as  long  as 
the  rent  should  be  paid  to  him  by  the  grantee 
or  his  assigns.  Inst.  3.  25.  3 ;  18  TouUier,  n. 
144. 

EMPHYTEUTA.  The  grantee  under  a 
contract  of  emphyteusis  or  emphyteosis.  Vicat, 
Voc.  Jur.;  Calvinus,  Lex.;  1  Hallam,  Mid. 
Ag.  u.  ii.  p.  1. 

EMPLAZAMIENTO.  In  Spanish 
Law.  The  citation  given  to  a  person  by 
order  of  the  judge,  and  ordering  him  to  ap- 

Eear  before  his  tribunal  on  a  given  day  and 
our. 

EMPRESTIDO.  In  Spanish  Law.  A 
loan.  Something  lent  to  the  borrower  at  his 
request.     Las  Partidas,  pt.  3,  tit.  18,  1.  70. 

EMPTIO,  EMPTOR  (Lat.  emere,  to 
buy).  Empiio,  a  buying.  Emptor,  a  buyer. 
Emptio  et  venditio,  buying  and  selling. 

In  Roman  LaTV.  The  name  of  a  contract 
of  sale.     DuCange  ;  Vicat,  Voc.  Jur. 

EN  AUTRE  DROIT  (Fr.).  In  the 
right  of  another. 

ENDEMEtrRE(Fr.).  In  default.  Used 
in  Louisiana.     3  Mart.  La.  N.  s.  574. 

EN  OWEL  MAIN  (L.  Fr.).  In  equal 
hand.  The  word  owel  occurs  also  in  the  phrase 
owelty  of  partition.  See  1  Washburn,  Real 
Prop.  427. 

EN  VENTRE  SA  MERE  (Fr.).  In  its 
mother's  womb.  For  certain  purposes,  as  of 
inheritance,  etc.,  a  "child  en  ventre  sa  mire 
is  to  be  considered  as  in  being. 

ENABLING  POWERS.  A  term  used 
in  equity.  When  the  donor  of  a  power,  who 
is  the  owner  of  the  estate,  confers  upon 
•persons  not  seised  of  the  fee  the  right  of 
creating  interests  to  take  effect  out  of  it, 
which  could  not  be  done  by  the  donee  of  the 
power  unless  by  such  authority,  this  is  called 
an  enabling  power.  2  Bouvier,  Inst.  n.  1028. 
and  others,  were  empowered  to  make  leases 
for  their  lives  or  for  twenty-one  years,  which 
they  could  not  do  before.  2  Blackstone, 
Comm.  319;  Coke,  Litt.  44  a;  3  Stephen, 
Comm.  139. 

ENABLING  STATUTE.  The  act  of 
32  Henry  VIII.  c.  28,  by  which  tenants  in 
tail,  husbands  seised  in  right  of  their  wives, 

ENACT.  To  establish  by  law;  to  per- 
form or  effect ;  to  decree.  The  usual  formula 
in  making  laws  is,  Be  it  enacted. 

ENAJENACION.  In  Spanish  Law. 
The  act  by  which  one  person  transfers  to  an- 
other a  property,  either  gratuitously,  as  in 
the  case  of  a  donation,  or  by  an  owner's  title, 
as  in  the  case  of  a  sale  or  an  exchange. 

ENCEINTE  (Fr.).  Pregnant.   See  Preg- 

NANCY. 

ENCLOSURE.  An  artificial  fence  around 
one's  estate.     See  Close. 

ENCOMIENDA.  A  charge  or  mandate 
conferring  certain   important   privileges   on 
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the  four  military  orders  of  Spain,  to  wit, 
those  of  Santiago,  Calatrava,  Alcantara,  and 
M.)ntesa.  In  the  legislation  of  the  Indias, 
it  signified  the  concession  of  a  certain  number 
of  Indians  for  the  purpose  of  instructing 
them  in  the  Christian  religion  and  defending 
their  persons  and  property. 

ENCROACH.  To  gain  unlawfully  upon 
the  lands,  property,  or  authority  of  another : 
as  if  one  man  presseth  upon  the  grounds 
of  another  too  for,  or  if  a  tenant  owe  two 
shillings  rent-service  and  the  lord  exact  three. 
So,  too,  the  Spencers  were  said  to  encroach 
the  king's  authority.  Blount ;  Plowd.  94  a. 
Quite  a  memorable  instance  of  punishment 
for  encroaching  (accroaching)  royal  power 
took  place  in  21  Edw.  III.  1  Hale,  PI.  Cr.  80. 
Taking  fees  by  clerks  of  the  courts  has  beed 
held  encroaching.     1  Leon.  5. 

ENEMY.  A  nation  which  is  at  war  with 
another.  A  citizen  or  a  subject  of  such  a 
nation.  Any  of  the  subjects  or  citizens  of  a 
state  in  amity  with  the  United  States,  who 
have  commenced  or  have  made  preparations 
for  commencing  hostilities  against  the  United 
States,  and  also  the  citizens  or  subjects  of  a 
state  in  amity  with  the  United  States,  who 
are  in  the  service  of  a  state  at  war  with  them. 
See  Salk.  635 ;  Bacon,  Abr.  Treason,  G. 

By  the  term  enemy  is  also  understood  a  person 
who  is  desirous  of  doing  injury  to  another.  The 
Latins  had  two  terms  to  signify  these  two  classes 
of  persons :  the  first,  or  the  public  enemy,  they 
called  Jwstia,  and  the  latter,  or  the  private  enemy, 


tnimicua. 


An  enemy  cannot,  as  a  general  rule,  enter 
into  any  contract  which  can  be  enforced  in 
the  courts  of  law ;  but  the  rule  is  not  with- 
out exceptions:  as,  for  example,  when  a 
state  permits  expressly  its  own  citizens  to 
trade  with  the  enemy;  and  perhaps  a  con- 
tract for  necessaries,  or  for  money  to  enable 
the  individual  to  get  home,  might  be  enforced. 
7  Pet.  586. 

ENFEOFF.  To  make  a  gift  of  any  cor- 
poreal hereditaments  to  another.    See  J'eoff- 

MENT. 

ENFRANCHISE.  To  make  free;  to  in- 
corporate a  man  in  a  society  or  body  politic. 
Cunningham,  Law  Diet. 

ENFRANCHISEMENT.  Giving  free- 
dom to  a  person.  Admitting  a  person  to  the 
freedom  of  a  city.  A  denizen  of  England, 
or  a  citizen  of  London,  is  said  to  be  enfran- 
chised. So,  too,  a  villein  is  enfranchised 
when  he  obtains  his  freedom  from  his  lord. 
Termes  de  la  Ley;  11  Coke,  91 ;  Jacob,  Law 
Diet. 

ENFRANCHISEMENT  OP  COPY- 
HOLD. The  change  of  the  tenure  by 
which  lands  are  held  from  copyhold  to  free- 
hold, as  by  a  conveyance  to  the  copyholder 
or  by  a  release  of  the  seignorial  rights.  1 
Watkins,  Copyholds,  362 ;  1  Stephen,  Comm. 
208  ;  2  id.  51. 

ENGAGEMENT.  In  French  Law.  A 
contract.  The  obligations  arising  from  a 
piasi  contract, 


The  terms  obligation  and  engagement  are  said 
to  be  synonymous,  17  Toullier,  n.  1 ;  but  the  Code 
seems  specially  to  apply  the  term  engagement  to 
those  obligations  which  the  law  imposes  on  a  man 
without  the  intervention  of  any  contract,  either  on 
the  part  of  the  obligor  or  the  obligee.     Art.  1370. 

ENGLESHIRE.  A  law  was  made  by 
Canute,  for  the  preservation  of  his  Danes, 
that,  when  a  man  was  killed,  the  hundred  or 
town  should  be  liable  to  be  amerced,  unless 
it  could  be  proved  that  the  person  killed  was 
an  Englishman.  This  proof  was  called  Engle- 
shire.  It  consisted,  generally,  of  the  testimony 
of  two  males  on  the  part  of  the  father  of  him 
who  had  been  killed,  and  two  females  on  the 
part  of  his  mother.  1  Hale,  PI.  Cr.  447  ;  4 
Blackstone,    Comm.    195 ;    Spelman,   Gloss. 

See  FB.4.NC1GENA. 

ENGROSS  (Fr.  gros.).  To  copy  the 
rude  draught  of  an  instrument  in  a  fair, 
large  hand.  To  write  out,  in  a  large,  fair 
hand,  on  parchment.  The  term  is  applied  to 
statutes,  which,  after  being  read  and  acted  on 
a  sufficient  number  of  times,  are  ordered  to  be 
engrossed.  Anciently,  also,  used  of  the  pro- 
cess of  making  the  indenture  of  a  fine.  5 
Coke,  39  b. 

In  Criminal  Law.  To  buy  up  such  large 
quantities  of  an  article  as  to  obtain  a  mono- 
poly of  it  for  the  purpose  of  selling  at  an  un- 
reasonable price.  The  tendency  of  modern 
English  law  is  very  decidedly  to  restrict  the 
ap^ication  of  the  law  against  engrossing; 
and  it  is  very  doubtful  if  it  applies  at  all 
except  to  obtaining  a  monopoly  of  provisions. 
1  Bast,  143.  Merely  buying  for  the  purpose 
of  selling  again  is  not  necessarily  engrossing. 
14  East,  406 ;  15  id.  511.  See  4  Sharswood, 
Blackst.  Comm.  159,  n.,  for  the  law  upon  this 
subject. 

ENGROSSER.  One  who  engrosses  or 
writes  on  parchment  in  a  large,  fair  hand.  One 
who  purchases  large  quantities  of  any  com- 
modity in  order  to  nave  the  command  of  the 
market  and  to  sell  them  again  at  high  prices. 

ENGROSSING.  The  ofience  committed 
by  an  engrosser.  Writing  on  parchment  in  a 
large,  fair  hand.     See  Engross 

ENITIA  PARS  (L.  Lat.).  The  part  of 
the  eldest.  Coke,  Litt.  166 ;  Bacon,  Abr.  Co- 
parceners  (C). 

When  partition  is  voluntarily  made  among 
coparceners  in  England,  the  eldest  has  the 
first  choice,  or  primer  election  (q.  v.);  and  the 
part  which  she  takes  is  called  enitia  pars. 
This  right  is  purely  personal,  and  descends : 
it  is  also  said  that  even  her  assignee  shall 
enjoy  it;  but  this  has  been  doubted.  The 
word  enitia  is  said  to  bo  derived  from  the  old 
French  eisne,  the  eldest.  Bacon,  Abr.  Co~ 
parceners  (C);  Keilw.  1  a,  49  a;  2  And.  21; 
Croke  Eliz.  18. 

ENJOIN.  To  command;  to  require;  as, 
private  individuals  are  not  only  permitted, 
but  enjoined,  by  law,  to  arrest  an  offender 
when  present  at  the  time  a  felony  is  com- 
mitted or  a  dangerous  wound  given,  on  pain 
of  fine  and  imprisonment  if  the  wrong-doer 
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escape  through  their  negligence.  1  Hale, 
PI.  Cr.  587  ;  I  East,  PI.  Cr.  298,  304 ;  Haw- 
kins, PI.  Cr.  b.  2,  0.  12,  s.  13  ;  Ey.  &  M.  Cr. 
Gas.  93. 

To  command  or  order  a  defendant  in  equity 
to  do  or  not  to  do  a  particular  thing  by  writ 
of  injunction.     See  Injunction. 

ENLARGE.  To  extend:  as,  to  enlarge  a 
rule  to  plead  is  to  extend  the  time  during 
which  a  defendant  may  plead.  To  enlarge 
means,  also,  to  set  at  liberty:  as,  the  prisoner 
was  enlarged  on  giving  bail. 

ENLARGING.  Extending,  or  making 
more  comprehensive:  as,  an  enlarging  sta- 
tute, which  is  one  extending  the  common 
law. 

ENLISTMENT.  The  act  of  making  a 
contract  to  serve  the  government  in  a  subor- 
dinate capacity,  either  in  the  army  or  navy. 
The  contract  so  made  is  also  called  an  enlist- 
ment. See,  as  to  the  power  of  infants  to 
enlist,  4  Binn.  Penn.  487 ;  5  id.  423 ;  6  id. 
255  ;  1  Serg.  &  R.  Penn.  87 ;  11  id.  93. 

ENORMIA  (Lat.).  Wrongs.  Itoccursin 
the  old  Latin  forms  of  pleading,  where,  after  a 
specific  allegation  of  the  wrongs  done  by  the 
defendant,  the  plaintiff  alleges  generally  that 
the  defendant  AiA  alia  enormia  (other  wrongs), 
to  the  damage,  etc.  2  Greenleaf,  Ev.  J  278 ; 
I  Ohitty,  Plead.  397.     See  Alia  Enormia. 

BNQXJETE.  In  Canon  Law.  An  ex- 
ftmination  of  witnesses  in  the  presence  of  a 
judge  authorized  to  sit  for  this  purpose,  taken 
in  writing,  to  be  used  as  evidence  in  the  trial 
of  a  cause.  The  day  of  hearing  must  be 
specified  in  a  notice  to  the  opposite  party. 
9  Low.  C.  392.  It  may  be  opened,  in  some 
cases,  before  the  trial.     10  Low.  C.  19. 

ENROLL.  To  register ;  to  enter  on  the 
rolls  of  chancery,  or  other  courts ;  to  make 
a  record. 

ENROLMENT.  InEngUshLaw.  The 
registering  or  entering  on  the  rolls  of  chan- 
cery, king's  bench,  common  pleas,  or  exche- 
quer, or  by  the  clerk  of  the  peace  in  the 
records  of  the  quarter  sessions,  of  any  lawful 
act:  as,  a  recognizance,  a  deed  of  bargain 
and  sale,  and  the  like.    Jacob,  Law  Diet. 

ENTAIL.  A  fee  abridged  or  limited  to 
the  issue,  or  certain  classes  of  issue,  instead 
of  descending  to  all  the  heirs.  1  Washburn, 
Real  Prop.  66 ;  Cowel;  2  Sharswood,  Blackst. 
C(raim.  112,  n. 

To  restrict  the  inheritance  of  lands  to  a 
particular  class  of  issue.  1  Washburn,  Real 
Prop.  66  ;  2  Sharswood,  Blackst.  Comm.  113. 
See  Estates  Tail. 

ENTENCION.  In  Old  English  Law. 
The  plaintiff's  declaration. 

ENTER.     To  go  upon  lands  for  the  pur- 

fose  of  taking  possession  ;  to  take  possession. 
n  a  strict  use  of  terms,  entry  and  taking 
possession  would  seem  to  be  distinct  parts  of 
the  same  act ;  but,  practically,  entry  is  now 
merged  in  taking  possession.  1  Washburn, 
Real  Prop.  10,  32  ;  Stearns,  Real  Act.  2. 
To  cause  to  be  put  down  upon  the  record. 


An  attorney  is  said  to  enter  his  appearance, 
or  the  party  himself  may  enter  ar  appear- 
ance. 

ENTIRE.  That  which  is  not  divided; 
that  which  is  whole. 

When  a  contract  is  entire,  it  must,  in 
general,  be  fully  performed  before  the  party 
can  claim  the  compensation  which  was  to 
have  been  paid  to  him:  for  example,  when 
a  man  hires  to  serve  another  for  one  year,  he 
will  not  be  entitled  to  leave  him  at  any  time 
before  the  end  of  the  year,  and  claim  com- 
pensation for  the  time,  unless  it  be  done  by 
the  consent  or  default  of  the  party  hiring.  0 
Vt.  35 ;  2  Pick.  Mass.  267  :  4  id.  103,  114;  9 
id.  298 ;  10  id.  209 ;  4  M'Cord,  So.  C.  26,  246 ; 
4  Me.  454 ;  2  Penn.  454 ;  15  Johns.  N.  Y. 
224 ;  19  id.  337  ;  6  Harr.  &  J.  Md.  38.  See 
Divisible. 

ENTIRETY.  This  word  denotes  the 
whole,  in  contradistinction  to  moiety,  which 
denotes  the  half  part.  A  husband  and  wife, 
when  jointly  seised  of  land,  are  seised  by 
entireties,  and  not  pur  mie,  as  joint  tenants 
are.  Jacob,  Law  Diet. ;  2  Kent,  Comm.  132 ; 
Aid.  362;  3  Penn.  350,  367. 

ENTREGA.  In  Spanish  Law.  De- 
livery. 

ENTREPOT.  A  warehouse.  A  magar 
zine  where  goods  are  deposited  which  are  to 
be  again  removed. 

ENTRY.  In  Common  Law.  The  act 
of  setting  down  the  particulars  of  a  sale,  or 
other  transaction,  in  a  merchant's  or  trades- 
man's account-books:  tuch  entries  are,  in 
feneral,  jyrimd  facie  evidence  of  the  sale  and 
elivery,  and  of  work  done ;  but  unless  the 
entry  be  the  original  one,  it  is  not  evidence. 

The  submitting  to  the  inspection  of  officers 
appointed  by  law,  who  have  the  collection  of 
the  customs,  goods  imported  into  the  United 
States,  together  with  a  statement  or  descrip- 
tion of  such  goods,  and  the  original  invoices 
of  the  same,  for  the  purpose  of  estimating 
the  duties  to  be  paid  tuereon. 

The  act  of  March  2,  1799,  s.  36,  1  Story, 
D.  S.  Laws,  6C6,  and  the   act  of  March  1, . 
1823,  3  Story,  U.  S.  Laws,  1881,  regulate  the 
manner  of  making  entries  of  gocds. 

In  Criminal  Law.  The  act  of  entering  a 
dwelling-house,  or  other  building,  in  order  to 
commit  a  crime. 

2.  In  cases  of  burglary,  the  least  entry 
with  the  whole  or  any  part  of  the  body,  hand, 
or  foot,  or  with  any  instrument  or  weapon, 
introduced  for  the  purpose  of  committing  a 
felony,  is  sufficient  to  complete  the  offence. 
Coke,  3d  lust.  64. 

It  is  an  entry  if  a  person  descend  a  chim- 
ney but  is  arrested  before  he  can  get  low 
enough  to  enter  any  room  ;  it  is  an  entry  to 
open  a  window  entirely,  but  not  to  push  it 
up  or  down  when  partly  opened ;  putting  a 
finger  or  a  pistol  over  a  threshold  is  an  entry, 
but  not  a  centre-bit  or  crowbar,  these  instru- 
ments being  intended  for  breaking,  and  not 
for  committing  a  felony.  Sir  M.  Hale  makes 
a  "  quaere,"  however,  with  a  "  seeming"  to 
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the  contrary,  as  to  an  entry  by  a  bullet  fired 
into  a  house.  1  Hale,  PI.  Cr.  555.  It  is 
submitted,  says  Wilmot  {Dig.  Law  of  Bur- 
glary, 58),  that  the  only  possible  way  in 
which  the  discharging  a  loaded  gun  or  pistol 
into  a  dwelling-house  from  the  outside  could 
be  held  burglary  would  be  by  laying  the 
intent  to  commit  felony  by  killing  or  wound- 
ing, or  generally  to  commit  felony ;  and 
quaere,  whether  the  breaking  and  entry 
requisite  to  complete  the  burglary  would  be 
satisiied  by  such  discharge  ?  It  is  not  neces- 
sary in  all  cases  to  show  an  actual  entry  by 
all  the  prisoners :  there  may  be  a  constructive 
entry  as  well  as  a  constructiTe  breaking.  A, 
B,  and  C  come  in  the  night  by  consent  to 
break  and  enter  the  house  of  D  to  commit  a 
felony.  A  only  actually  breaks  and  enters 
the  house ;  B  stands  near  the  door,  but  does 
not  actually  enter ;  C  stands  at  the  lane's  end, 
or  orchard-gate,  or  field-gate,  or  the  like,  to 
watch  that  no  help  come  to  aid  the  owner, 
or  to  give  notice  to  the  others  if  help  comes : 
this  is  burglary  in  all,  and  all  are  principals. 
1  Hale,  PI.  Cr.  555.     See  Burglary. 

Upon  Real  Estate.  The  act  Of  going 
upon  the  lands  of  another,  or  lands  claimed 
as  one's  own,  with  intent  to  take  possession. 

3.  In  general,  any  person  who  has  a  right 
of  possession  may  assert  it  by  a  peaceable 
entry,  without  the  formality  of  a  legal  action, 
and,  being  so  in  possession,  may  retain  it, 
and  plead  that  it  is  his  soil  and  freehold.  3 
Term,  295.  A  notorious  act  of  ownership  of 
this  kind  was  always  equivalent  to  a  feodal 
investiture  by  the  lord,  and  is  now  allowed 
in  all  cases  where  the  original  entry  of  a 
wrong-doer  was  unlawful.  But,  in  all  cases 
where  the  first  entry  was  lawful  and  an  ap- 
parent right  of  possession  was  thereby  gained, 
the  owner  of  the  estate  cannot  thus  enter, 
but  is  driven  to  his  action  at  law.  3  Black- 
stone,  Comm.  175.     See  Re-Entrt. 

4.  At  common  law,  no  person  could  make 
a  valid  sale  of  land  unless  he  had  lawfully 
entered,  and  could  make  livery  of  seisin, — 
that  is,  could  make  an  actual  delivery  of 
possession  to  the  purchaser.  This  provision 
was  early  incorporated  into  the  English  sta- 
tutes, to  guard  against  the  many  evils  pro- 
duced by  selling  pretended  titles  to  land. 
A  pretended  title  within  the  purview  of  the 
law  is  where  one  person  claims  land  of 
which  another  is  in  possession  holding  ad- 
versely to  the  claim.  I  Plowd.  88  a;  Little- 
ton, §  347  ;  9  Wend.  N.  Y.  511.  And  now 
every  grant  of  land,  except  as  a  release,  is 
void  as  an  act  of  maintenance  if,  at  the  time 
it  is  made,  the  lands  are  in  the  actual  pos- 
session of  another  person  claiming  under  a 
title  adverse  to  that  of  the  grantor.  4  Kent, 
Comm.  446 ;  5  Johns.  N.  Y.  489 ;  6  Mass.  418. 

5.  In  a  move  limited  sense,  an  entry  sig- 
nifies the  simply  going  upon  another  person  s 
premises  for  some  particular  purpose.  The 
right  to  land  is  exclusive,  and  every  unwar- 
ranted entry  thereon  without  the  owner's 
leave,  whether  it  be  enclosed  or  not,  or  unless 
the  person  entering  have  an  authority  given 


him  by  law,  is  a  trespass.  12  Johns.  N.  Y. 
408;  19  id.  385;  2  Mass.  127.  But  the 
owner's  license  will  sometimes  be  presumed, 
and  then  will  continue  in  force  until  it  is 
actually  revoked  by  the  owner.  10  Johns. 
N.  Y.  246 ;  Wilks.  195  ;  Taylor,  Landl.  &  Ten. 

I  766. 

Authority  to  enter  upon  lands  is  given  by 
law  in  many  cases.     See  Arrest. 

6.  So  the  proprietorof  goods  or  chattels  may 
enter  the  land  of  another  upon  which  they 
are  placed,  and  remove  them,  provided  they 
are  there  without  his  default:  as,  where  his 
tree  has  blown  down  into  the  adjoining  close 
by  the  wind,  or  his  fruit  has  fallen  from  a 
branch  which  overhung  it.  20  Viner,  Abr. 
418. 

A  landlord  also  may  enter,  to  distrain  or 
to  demand  rent,  to  see  whether  waste  has 
been  committed,  or  repairs  made,  and  may 
go  into  the  house  for  either  purpose,  provided 
the  outer  door  be  open.  Croko  Eliz.  87C  ;  2 
Greeuleaf,  Ev.  I  627.  So,  if  he  is  bound  to 
repair,  he  has  a  right  of  entry  given  him  by 
law  for  that  purpose.  Moore,  889.  Or  if 
trees  are  excepted  out  of  a  demise,  the  lessee 
has  a  right  of  entering  to  prune  or  fell  them. 

II  Coke,  53  ;  Taylor,  Landl.  &  Ten.  I  l&l. 
T.  Every  traveller  also   has,  by  law,  the 

privilege  of  entering  a  common  inn,  at  all 
seasonable  times,  provided  the  host  has  suffi- 
cient accommodation,  which  if  he  has  not  it 
is  for  him  to  declare. 

So  any  man  may  throw  down  a  public 
nuisance ;  and  a  private  one  may  be  thrown 
down  by  the  party  grieved,  and  this  before 
any  prejudice  happens,  but  only  from  the 
probability  that  it  may  happen.  5  Coke, 
102.  And  see  1  Brownl.  212;  12  Mod.  510; 
W.  Jones,  221 ;  1  Strange,  683.  To  this  end, 
the  abator  has  authority  to  enter  the  close  in 
which  it  stands.     See  Nuisance. 

ENTRY  AD  COMMUNEM  LEGEM. 
In  English  La'vr.  A  writ  which  lay  in 
favor  of  the  reversioner,  when  the  tenant  for 
term  of  life,  tenant  for  term  of  another's  life, 
tenant  by  the  curtesy,  or  tenant  in  dower, 
had  aliened  and  died.     Tomlin,  Law  Diet. 

ENTRY,  "W^RIT  OF.   In  Old  Practice. 

A  real  action  brought  to  recover  the  posses- 
sion of  lands  from  one  who  wrongfully  with- 
holds possession  thereof. 

Such  writs  were  said  to  be  in  the  Quihus, 
where  the  suit  was  brought  against  the  party 
who  committed  the  wrong  ;  in  the  Per,  where 
the  tenant  against  whom  the  action  was 
brought  was  either  heir  or  grantee  of  the 
original  wrong-doer;  in  the  Per  and  Cut, 
where  there  had  been  two  descents,  two 
alienations,  or  a  descent  and  an  alienation ; 
in  the  Post,  where  the  wrong  was  removed 
beyond  the  degrees  mentioned. 

The  above  designations  are  derived  from  signifi- 
cant Latin  words  in  the  respective  forms  adapted 
to  the  cases  given.  A  descent  or  alienation  on  Ihe 
part  of  the  disseisor  constituted  a  degree  (see  Coke, 
Litt.  239  a) ;  and  at  common  law  the  writ  could  be 
brought  only  within  the  degrees  (two),  the  demand- 
ant after  that  being  driven  to  his  writ  of  right.  By 
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the  statute  of  Marlbridge,  62  Hen.  III.  o.  30  (a.  d. 
1267),  however,  a  writ  of  entry,  ufter  {post)  those 
degrees  had  been  passed  in  the  alienation  of  the 
estate,  was  allowed.  "Where  there  had  been  no 
descent  and  the  demandant  himself  had  been  dis- 
possessed, the  writ  ran,  Prsedpe  A  quod  reddat  B 
Bex  acras  tensBf  etc.,  de  quibus  idem  A,  etc.  (com- 
mand A  to  restore  to  B  six  acres  of  land,  etc.,  of 
which  the  same  A,  etc.);  if  there  had  been  a  de- 
scent after  the  description  came,  the  clause,  in 
quod  idem  A  non  habet  ingressum  niei  per  G  qui 
illud  ei  demitit  (into  which  the  said  A,  the  tenant, 
has  no  entry  but  through  C,  the  original  wrong- 
doer) ;  where  there  were  two  descents,  ulfii  per  D 
cui  0  illud  demisit  (but  by  D,  to  whom  C  demised 
it) ;  where  it  was  beyond  the  degrees,  nini  post  dis~ 
iieisinam  qitam  C  (but  after  the  disseisin  which  C, 
the  original  disseisor,  did,  etc.). 

The  writ  was  of  many  varieties,  also,  according  to 
the  character  of  the  title  of  the  claimant  and  the  cir- 
cumstances of  the  deprivation  of  possession.  Booth 
enumerates  and  discusses  twelve  of  these,  of  which 
some  are  sitr  disseisin,  aur  intrusion,  ad  communem 
legem,  ad  terminum  qui  preterit,  cui  in  vita,  cui  ante 
divnrtium,  etc.  Either  of  these  might,  of  course,  be 
brought  in  any  of  the  four  degrees,  as  the  circum- 
stances of  the  case  required.  The  use  of  writs  of 
entry  has  been  long  since  abolished  in  England  ; 
but  they  are  still  in  use  in  a  modified  form  in  some 
of  the  United  States,  as  the  common  means  of 
recovering  possession  of  realty  against  a  wrongful 
occupant.  2  Pick.  Mass.  473;  7  id.  36;  10  id.  369; 
6  N.  H.  460 ;  6  id.  556.  See  Stearns,  Real  Act. ; 
Booth,  Real  Act.;  Reg.  Brev.  229;  Rastell,  Bntr. 
279  b  ;  Coke,  Litt.  238  6. 

ENURE.  To  take  or  have  effect.  To  serve 
to  the  use,  benefit,  or  advantage  of  a  person. 
The  word  is  often  written  inure.  A  release 
to  the  tenant  for  life  enures  to  him  in  rever- 
sion ;  that  is,  it  has  the  same  effect  for  him  as 
for  the  tenant  for  life.  A  discharge  of  the 
principal  enures  to  the  benefit  of  the  surety. 

ENVOY.     In  International  Law.     A 

minister  of  the  second  rank,  on  whom  his  sove- 
reign or  government  has  conferred  a  degree  of 
dignity  and  respectability  which,  without  be- 
ing on  a  level  with  an  ambassador,  imme- 
diately follows,  and,  among  ministers,  yields 
the  pre-eminence  to  him  alone. 

Envoys  are  either  ordinary  or  extraordi- 
nary :  by  custom  the  latter  is  held  in  greater 
consideration.     Vattel,  liv.  4,  c.  6,  §  72. 

EORLE  (Sax.).  An  earl.  Blount ;  1  Black- 
stone,  Cumm.  398. 

EPILEPSY.  In  Medical  Jurispru- 
dence.' A  disease  of  the  brain,  which  oc- 
curs in  paroxysms  with  uncertain  intervals 
between  them. 

These  paroxysms  are  characterized  by  the  loss  of 
sensation,  and  convulsive  motions  of  the  muscles. 
When  long  continued  and'  violent,  this  disease  is 
very  apt  to  end  in  dementia.  It  gradually  destroys 
the  memory  and  impairs  the  intellect,  and  is  one 
of  the  causes  of  an  unsound  mind.  8  Ves.  Ch.  87. 
See  Dig.  50.  16.  123;  21.  1.  4.  6. 

EPIQUEYA.     In  Spanish  Law.     The 

benignant  and  prudent  interpretation  of  the 
law  according  to  the  circumstances  of  the 
time,  place,  and  person.  This  word  is  derived 
from  the  Greek,  and  is  synonymous  with  the 
word  equity.     See  Murillo,  nn.  67,  68. 

EPISCOPACY.       In      Ecclesiastical 
Vol.  I.— 34 


Law.  A  form  of  government  by  diocesan 
bishops  ;  the  office  or  condition  of  a  bishop. 

EPISCOPALIA  (L.  Lat.)  In  Ecclesias- 
tical Law.  Synodals,  or  payments  due  the 
bishop. 

EPISCOPUS  (L.  Lat.).  In  Civil  Law. 
A  superintendent;  an  inspector.  Those  in 
each  municipality  who  had  the  charge  and 
oversight  of  the  bread  and  other  provisions 
which  served  the  citizens  for  their  daily  food, 
were  so  called.     Vicat ;  DuCange. 

A  bishop.  These  bishops,  or  episcopi,  wero 
held  to  be  the  successors  of  the  apostles,  and 
have  various  titles  at  different  times  in  his- 
tory and  according  to  their  different  duties. 
It  was  applied  generally  to  those  who  had 
authority  or  were  of  peculiar  sanctity.  After 
the  fall  of  the  Roman  empire  they  came  to 
have  very  considerable  judicial  powers.  Du- 
Cange ;   Vicat ;  Calvinus,  Lex. 

EPISTOL.Si    (Lat.).       In   Civil    Law. 

Rescripts ;  opinions  given  by  the  emperors  in 
cases  submitted  to  them  for  decision-. 

Answers  of  the  emperors  to  petitions. 

The  answers  of  counsellors  [jvris-consulta), 
as  Ulpian  and  others,  to  questions  of  law  pro- 
posed to  them,  were  also  called  episiolce. 

Opinions  written  out.  The  term  originally 
signified  the  same  as  literce.     Vicat. 

EQUALITY.  Likeness  in  possessing  the 
same  rights  and  being  liable  to  the  same 
duties.     See  1  TouUier,  nn.  170,  193. 

3.  Persons  are  all  equal  before  the  law, 
whatever  adventitious  advantages  some  may 
possess  over  others.  All  persons  are  protected 
by  the  law,  and  obedience  to  it  is  required 
from  all. 

Judges  in  court,  while  exercising  their 
functions,  are  all  upon  an  equality,  it  being 
a  rule  that  inter  pares  non  est  potestas :  a 
judge  cannot,  therefore,  punish  another  judge 
of  the  same  court  for  using  any  expression  in 
court,  although  the  words  used  might  have 
been  a  contempt  in  any  other  person.  Bacon( 
Abr.,  Of  the  Court  of  Sessions,  Of  Justices 
of  the  Peace. 

3.  In  contracts,  the  law  presumes  that  the 
parties  act  upon  a  perfect  equality:  when, 
therefore,  one  party  uses  any  fraud  or  deceit  to 
destroy  this  equality,  the  party  grieved  may 
avoid  the  contract.  In  case  of  a  grant  to  two 
or  more  persons  jointly,  without  designating 
what  each  takes,  they  are  presumed  to  take 
in  equal  proportions.     4  Day,  Conn.  395. 

It  is  a  maxim  that  when  the  equity  of 
the  parties  is  equal  the  law  must  prevail, 
3  Call,  Va.  259,  and  that,  as  between  differ- 
ent creditors,  equality  is  equity.  4  Bouvier, 
Inst.  n.  3725  ;  1  Paige,  Ch.  N.  Y.  181.  See 
Karnes,  Eq.  75. 

EQUINOX.  The  name  given  to  two  pe- 
riods of  the  year  when  the  days  and  nights 
are  equal ;  that  is,  when  the  space  of  time 
between  the  rising  and  setting  of  the  sun  is 
one-half  of  a  natural  day.  Dig.  43.  13.  1.  8. 
See  Day. 

EQUITABLE   ASSETS.     Such  assets 
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«s  are  chargeable  with  the  payment  of  debts 
or  legacies  in  equity,  and  which  do  not  fall 
under  the  description  of  legal  assets. 

Those  portions  of  the  property  which  by 
the  ordinary  rules  of  law  are  exempt  from 
aebts,  but  which  the  testator  has  voluntarily 
charged  as  assets,  or  which,  being  non-exist- 
ent at  law,  have  been  created  in  equity. 
Adams,  Eq.  254  et  seq. 

They  are  so  called  because  they  can  be 
reached  only  by  the  aid  and  instrumentality 
cf  a  court  of  equity,  and  because  their  dis- 
tribution is  governed  by  a  different  rule  from 
that  which  governs  the  distribution  of  legal 
assets.  2  Fonblanque,  Eq.  b.  4,  pt.  2,  c.  2,  g 
1,  and  notes;  2  Vern.  Ch.  763;  Willes,  523  ; 
SWooddeson,  Leot.  486 ;  Story,  Eq.  Jur.  §  552. 

The  doctrine  of  equitable  assets  has  been 
much  restricted  in  the  United  States  gene- 
rally. 4  Johns.  Ch.  N.  Y.'651 ;  5  Pet.  160 : 
2  Brook.  C.  C.  325  ;  3  Dan.  Ky.  18  ;  8  B.  Monr. 
Ky.  499 ;  3  Ired.  Ch.  No.  0.  259. 

See,  generally,  Adams,  Eq.  254  et  seq. ; 
Story,  Eq.  Jur.  ?  552. 

EQUITABLE  ESTATE.  A  right  or 
interest  in  land,  which,  not  having  the  pro- 
perties of  a  legal  estate,  but  being  merely  a 
right  of  which  courts  of  equity  will  take 
notice,  requires  the  aid  of  such  court  to  make 
it  available. 

These  estates  consist  of  uses,  trusts,  and 
powers.  See  2  Bouvier,  Inst.  n.  1884.  They 
possess  in  some  respects  the  qualities  of  legal 
estates  at  modern  law.  1  Pet.  508 ;  13  Pick. 
Mass.  154 ;  5  Watts,  Penn.-113  ;  1  Johns.  Oh. 
N.  Y.  508 ;  2  Vern.  Ch.  536 ;  1  Brown,  Ch.  499 ; 
Williams,  Real  Prop.  134-136  ;  1  Spence,  Eq. 
Jur.  501 ;  1  Washburn,  Real  Prop.  130, 161. 

EQUITABLE  MORTGAGE.  A  lien 
upon  real  estate  of  such  a  character  that  it  is 
recognized  in  equity  as  a  security  for  the 
payment  of  money  and  is  treated  as  a  mort- 
gage. 

Such  a  mortgage  may  arise  by  a  deposit 
with  the  lender  of  money  of  the  title-deeds 
to  an  estate.  Story,  Eq.  Jur.  \  1020 ;  1  Brown, 
Ch.  Perkins  ed.  269,  note  ;  17  Ves.  Ch.  230  ; 
2  Mylne  &  K.  Ch.  417  j  5  Wheat.  277.  They 
must  have  been  deposited  as  a  present,  hona 
fide  security,  1  Washburn,  Real  Prop.  503, 
and  the  mortgagee  must  show  notice  to  affect 
a  subsequent  mortgagee  of  record.  24  Me. 
311 ;  3  Hare,  Ch.  416 ;  Story,  Eq.  Jur.  1 1020. 
Such  mortgages  are  recognized  in  this  coun- 
try, 24  Me.  311 ;  18  Miss.  418 :  25  id.  58 ; 
16  Ga.  469 ;  2  Hill,  Ch.  So.  C.  166 ;  2  Sandf. 
Oh.  N.  Y.  9 ;  4  R.  I.  512,  but  during  the  usual 
registration  of  deeds  are  of  infrequent  occur- 
rence. 

Such  a  mortgage  may  arise  in  favor  of  the 
vendor  of  the  real  estate  as  security  for  pur- 
chase-money due  from  the  purchaser.  15  Ves. 
Cli.  339 ;  I  Brown,  Ch.  420. 

It  is  generally  treated  of  as  an  equitable 
mortgage:  though  it  may  be  doubtful  if  it  is 
to  be  so  considered.  See  1  Mas.  C.  C.  191 ; 
5  Mete.  Mass.  503  :  25  Miss.  88 ;  1  Bland,  Ch. 
\ld.  491,  519;  3  Ired.  Ch.  No.  C.  311;  14 


Ala.  452 ;  18  Ala.  n.  s.  371 ;  2  Rob.  Va.  384 ; 
White  &  T.  Lead.  Cas.  Am.  ed.  241.  For  a 
full  examination  of  this  intricate  subject,  see 
1  Washburn,  Real  Prop.  505. 

EQUITATURA.  In  Old  English  Law. 
Needful  equipments  for  riding  or  travelling, 

EQUITY'.  A  branch  of  remedial  justice 
by  and  through  which  relief  is  afforded  tc 
suitors  in  the  courts  of  equity. 

In  the  broad  sense  in  which  this  term  is  some, 
times  used,  it  signifies  natural  justice. 

In  a  more  limited  application.  It  denotes  equal 
justice  between  contending  parties.  This  Is  iti 
moral  signification,  in  reference  to  the  rights  of 
parties  having  conflicting  claims;  but  applied  to 
courts  and  their  jurisdiction  and  proceedings,  It  hae 
a  mure  restrained  and  limited  signification. 

One  division  of  courts  is  into  courts  of  law  and 
courts  of  equity.  And  equity,  In  this  relation  and 
application,  is  a  branch  of  remedial  justice  by  and 
through  which  relief  is  afforded  to  suitors  in  the 
courts  of  equity. 

The  difference  between  the  remedial  justice  of 
the  courts  of  common  law  and  that  of  the  courts  of 
equity  Is  marked  and  material.  That  administered 
by  the  courts  of  law  is  limited  by  the  principles  of 
the  common  law  (which  are  to  a  great  extent  posi- 
tive and  inflexible),  and  especially  by  the  natun 
and  character  of  the  process  and  pleadings,  and  of 
the  judgments  which  those  courts  can  render;  be- 
cause the  pleadings  cannot  fully  present  all  the 
matters  In  controversy,  nor  can  the  judgments  be 
adapted  to  the  special  exigencies  wbich  may  exist 
in  particular  cai^es.  It  is  not  uncommon,  also,  foi 
cases  to  fall  In  those  courts,  from  the  faet  that  too 
few  or  too  many  persons  have  been  joined  as 
parties,  or  because  the  pleadings  have  not  beer 
framed  with  sufficient  technical  precision. 

The  remedial  process  of  the  courts  of  equity,  on 
the  other  hand,  admits,  and,  generally,  requires,  thai 
all  persons  having  an  interest  shall  be  made  parties, 
and  makes  a  large  allowance  for  amendments  bj 
summoning  and  discharging  parties  afrer  the  com- 
mencement of  the  suit.  The  pleadings  are  usuallj 
framed  so  as  to  present  to  the  consideration  of  the 
court  the  whole  case,  with  its  possible  legal  rights. 
and  all  its  equities, — that  Is,  all  the  grounds  upoE 
which  the  suitor  Is  or  is  not  entitled  to  relief  upor 
the  principles  of  equity.  And  its  final  remedial 
process  may  be  so  varied  as  to  meet  the  require- 
ments of  these  equities,  in  cases  where  the  jurisdic- 
tion of  the  courts  of  equity  exists,  by  "commanding 
what  is  right,  and  prohibiting  what  is  wrong."  Ir 
other  words,  its  final  process  is  varied  so  as  t{ 
enable  the  courts  to  do  that  equitable  justice  be. 
tween  the  parties  which  the  case  demands,  eitbei 
by  commanding  what  Is  to  be  done,  or  prohibiting 
what  Is  threatened  to  be  done. 

The  principles  upon  which,  and  the  modes  ant 
forms  by  and  through  which,  justice  is  administeret 
in  the  United  States,  are  derived  to  a  great  exten 
from  those  which  were  in  existence  in  England  a 
the  time  of  the  settlement  of  this  country;  and  i 
is  therefore  important  to  a  correct  understanding 
of  the  nature  and  character  of  our  own  juris 
prudence,  not  only  to  trace  it  back  to  its  Intro 
ductlon  here  on  the  early  settlement  of  the  colonies 
but  also  to  trace  the  English  jurisprudence  from  it 
earliest  inception  as  the  administration  of  law 
founded  on  principles,  down  to  that  period.  It  1 
in  this  way  that  we  are  enabled  to  explain  man; 
things  in  our  own  practice  which  would  otherwis 
be  entirely  obscure.  This  is  particularly  true  o: 
the  principles  which  regulate  the  jurisdiction  an( 
practice  of  the  courts  of  equity,  and  of  the  prin 
ciples  of  equity  as  they  are  now  applied  and  ad 
ministered    in    the   courts   of    law   which   at  th 
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prest^t  day  have  equitable  jurisdiction  conferred 
upon  them  by  statutes  passed  for  that  purpose. 
And  for  the  purpose  of  a  competent  understanding 
of  the  course  of  decisions  lu  the  courts  of  equity  in 
England,  it  is  necessary  to  refer  to  the  origin  of 
the  equitable  jurisdiction  there,  and  to  trace  its 
history,  inquiring  upon  what  principles  it  was 
originally  founded,  and  how  it  has  been  enlarged 
and  sustained. 

The  study  of  equity  jurisprudence,  therefore, 
oomprises  an  inquiry  into  the  origin  and  history  of 
the  courts  of  equity;  the  distinotit^e  principles  upon 
which  jurisdiction  in  equity  is  founded;  the  nature, 
character,  and  extent  of  the  jurisdiction  itself;  its 
peculiar  remedies;  the  rules  and  maxims  which 
regulate  its  administration ;  its  remedial  process 
and  proceedings,  and  modes  of  defence;  and  its 
rules  of  evidence  and  practice. 

3.  Origin  and  History.  The  courts  of 
equity  may  be  said  to  have  their  origin  as  far 
back  as  the  Aula  or  Curia  Regis,  the  great 
court  in  which  the  king  administered  justice 
in  person,  assisted  by  his  counsellors.  Of  the 
ofBcers  of  this  court,  the  chancellor  vras  one 
of  great  trust  and  confidence,  next  to  the  king 
himself;  but  his  duties  do  not  distinctly  ap- 
pear at  the  present  day.  On  the  dissolution 
of  that  court,  he  exercised  separate  duties. 

On  the  introduction  of  seals,  he  had  the 
keeping  of  the  king's  seal,  which  he  affixed 
to  charters  and  deeds;  and  he  had  some 
authority  in  relation  to  the  king's  grants, — 
perhaps  annulling  those  which  were  alleged 
to  have  been  procured  by  misrepresentation 
or  to  have  been  issued  unadvisedly. 

As  writs  came  into  use,  it  was  made  his 
duty  to  frame  and  issue  them  from  his  court, 
which  as  early  as  the  reign  of  Henry  II.  was 
known  as  the  chancery.  And  it  is  said  that 
he  exercised  at  this  period  a  sort  of  equitable 
jurisdiction  by  which  he  mitigated  tlie  rigor 
of  the  common  law, — to  what  extent  it  is  im- 
possible to  determine.  He  is  spoken  of  as 
one  who  "  annuls  unjust  laws,  and  executes 
the  rightful  commands  of  the  pious  prince, 
and  puts  an  end  to  what  is  injurious  to  the 
people  or  to  morals," — which  would  form  a 
very  ample  jurisdiction;  but  it  seems  pro- 
bable that  this  was  according  to  the  authority 
or  direction  of  the  king,  given  from  time  to 
time  in  relation  to  particular  cases.  He  was 
a  principal  member  of  the  king's  council,  after 
the  conquest,  in  which,  among  other  things, 
all  applications  for  the  special  exercise  of  the 
prerogative  in  regard  to  matters  of  judicial 
cognizance  were  discussed  and  decided  upon. 
In  connection  with  the  council,  he  exercised 
a  separate  authority  in  cases  in  which  the 
council  directed  the  suitors  to  proceed  in 
chancery.  The  court  of  chancery  is  said  to 
have  sprung  from  this  council.  But  it  may  be 
said  that  it  had  its  origin  in  the  prerogative 
of  the  king,  by  which  he  undertook  to  admi- 
nister justice,  on  petitions  to  himself,  without 
regard  to  the  jurisdiction  of  the  ordinary 
courts,  which  he  did  through  orders  to  his 
chancellor.  The  great  council,  or  parliament, 
also  sent  matters  relating  to  the  king's  grants, 
rtc.  to  the  chancery;  and  it  seems  that  the 
chancellor,  although  an  ecclesiastic,  was  the 
principal  actor  as  regards  the  judicial  busi- 


ness which  the  select  or  king's  council,  as 
well  as  the  great  council,  had  to  advise  upon 
or  transact.  In  the  reign  of  Edward  I.  the 
power  and  authority  of  the  chancellor  were 
extended  by  ths  statute  of  Westminster  2d. 

3.  In  the  time  of  Edward  III.  proceedings 
in  chancery  were  commenced  by  petition  or 
bill,  the  adverse  party  was  summoned,  the 
parties  were  examined,  and  chancery  appears 
as  a  distinct  court  for  giving  relief  in  cases 
which  required  extraordinary  remedies,  the 
king  having,  "by  a  writ,  referred  all  such 
matters  as  were  of  grace  to  be  dispatched  by 
the  chancellor  or  by  the  keeper  of  the  privy 
seal." 

It  may  be  considered  as  fully  established, 
as  a  separate  and  permanent  jurisdiction,  from 
the  17th  of  Richard  II. 

In  the  time  of  Edward  IV.  the  chancery 
had  come  to  be  regarded  as  one  of  the  four 
principal  courts  of  the  kingdom.  From  this 
time  its  jurisdiction  and  the  progress  of  its 
jurisdiction  become  of  more  importance  to  us. 

It  is  the  tendency  of  any  system  of  legal 
principles,  when  reduced  to  a  practical  appli- 
cation, to  fail  of  effecting  such  justice  be- 
tween party  and  party  as  the  special  circum- 
stances of  a  case  may  require,  by  reason  of 
the  minuteness  and  inflexibility  of  its  rules 
and  the  inability  of  the  judges  to  adapt  its 
remedies  to  the  necessities  of  the  controversy 
under  consideration.  This  was  the  case  with 
the  Roman  law;  and,  to  remedy  this,  edicts 
were  issued  from  time  to  time,  which  enabled 
the  consuls  and  praetors  to  correct  "  the  scru- 
pulosity and  mischievous  subtlety  of  the  law ;" 
and  from  these  edicts  a  code  of  equitable 
jurisprudence  was  compiled. 

So  the  principles  and  rules  of  the  common 
law,  as  they  were  reduced  to  practice,  became 
in  their  application  the  means  of  injustice  in 
cases  where  special  equitable  circumstances 
existed,  of  which  the  judge  could  not  take 
cognizance  because  of  the  precise  nature  of 
its  titles  and  rights,  the  inflexible  character 
of  its  principles,  and  the  technicality  of  its 
pleadings  and  practice.  And,  in  a  manner 
somewhat  analogous  to  the  Roman  mode  of 
modification,  in  order  to  remedy  such  hard- 
ships, the  prerogative  of  the  king  or  the 
authority  of  the  great  council  was  exercised 
in  ancient  times  to  procure  a  more  equitable 
measure  of  justice  in  the  particular  case, 
which  was  accomplished  through  the  criirt 
of  chancery. 

4.  This  was  followed  by  the  "invention" 
of  the  writ  of  subpoena,  by  means  of  which 
the  chancery  assumed,  upon  a  complaint 
made  directly  to  that  court,  to  require  the 
attendance  of  the  adverse  party,  to  answer  to 
such  matters  as  should  be  objected  against 
him.  Notwithstanding  the  complaints  of  the 
commons,  from  time  to  time,  that  the  course 
of  proceeding  in  chancery  "  was  not  accord- 
ing to  the  course  of  the  common  law,  but  the 
practice  of  the  holy  church,"  the  king  pus- 
tained  the  authority  of  the  chancellor,  the 
right  to  issue  the  writ  was  recognized  and 
regulated  by  statute,  and  other  statutes  were 
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passed  conferring  jurisdiction  ■where  it  had 
not  been  taken  before.  In  this  way,  -without 
any  compilation  of  a  code,  a  system  of  equi- 
table jurisprudence  was  established  in  the 
court  of  chancery,  enlarging  from  time  to 
time ;  the  decisions  of  the  court  furnishing  an 
exposition  of  its  principles  and  of  their  appli- 
oation.  It  is  said  that  the  jurisdiction  was 
greatly  enlarged  under  the  administration  of 
Cardinal  Wolsey,  in  the  time  of  Henry  VIII. 
A  controversy  took  place  between  Chancellor 
EUesmere  and  Lord  Coke,  0.  J.,  of  the  king's 
bench,  in  the  time  of  James  I.,  respecting  the 
right  of  the  chancellor  to  interfere  with  the 
judgments  of  the  courts  of  law.  The  king  sus- 
tained the  chancellor ;  and  from  that  time  the 
jurisdiction  then  claimed  has  been  maintain  ed. 

It  is  from  the  study  of  these  decisions  and 
the  commentaries  upon  them  that  we  are 
enabled  to  determine,  with  a  greater  or  less 
degree  of  certainty,  the  time  when  and  the 
grounds  upon  which  jurisdiction  was  granted 
or  was  taken  in  particular  classes  of  cases, 
and  the  principles  upon  which  it  was  ad- 
ministered. And  it  is  occasionally  of  im- 
portance to  attend  to  this ;  because  we  shall 
see  that,  chancery  having  once  obtained  juris- 
diction, that  jurisdiction  continues  until  ex- 
pressly taken  away,  notwithstanding  the  in- 
tervention of  such  changes  as,  if  they  had 
been  made  earlier,  would  have  rendered  the 
exercise  oY  jurisdiction  by  that  court  incoih- 
patible  with  the  principles  upon  which  it  is 
founded. 

5.  A  brief  sketch  of  some  of  the  principal 
points  in  the  origin  and  history  of  the  court 
of  chancery  may  serve  to  show  that  much  of 
its  jurisdiction  exists  independent  of  any 
statute,  and  is  founded  upon  an  assumption 
of  a  power  to  do  equity,  having  its  first  incep- 
tion in  the  prerogative  of  the  king,  and  his 
commands  to  do  justice  in  individual  cases, 
extending  itself,  through  the  action  of  the 
chancellor,  to  the  issue  of  a  writ  of  summons 
to  appear  in  his  court  without  any  special 
authority  for  that  purpose,  and,  upon  the  re- 
turn of  the  subpoena,  to  the  reception  of  a  com- 
plaint, to  a  requirement  upon  the  party  sum- 
moned to  make  answer  to  that  complaint,  and 
then  to  a  hearing  and  decree,  or  judgment, 
upon  the  merits  of  the  matters  in  controversy, 
according  to  the  rules  of  equity  and  good 
eonscience. 

It  appears  as  a  noticeable  fact  that  the 
jurisdiction  of  the  chancery  proceeded  origin- 
ally from,  and  was  sustained  by,  successive 
kii.ga  of  England  against  the  repeated  re- 
monstrances of  the  commons,  who  were  for 
adhering  to  the  common  law ;  though  not,  per- 
haps, approving  of  all  its  rigors,  as  equity  had 
been  to  some  extent  acknowledged  as  a  rule 
qf  decision  in  the  common-law  courts. 

This  opposition  of  the  commons  may  have 
been  owing  in  part  to  the  fact  that  the  chan- 
cellor was  in  those  days  usually  an  ecclesi- 
astic, and  to  the  existing  antipathy  among  the 
masses  of  the  people  to  almost  every  thing 
Roman. 

The  master  of  the  rolls,  who  for  a  long 


period  was  a  judicial  officer  of  the  court  of 
chancery,  second  only  to  the  chancellor,  was 
originally  a  clerk  or  keeper  of  the  rolls  oi 
records,  but  seems  to  have  acquired  his  ju 
dioial  authority  from  being  at  times  directed 
by  the  king  to  take  cognizance  of  and  de- 
termine matters  submitted  to  him. 

6.  Distinctive  Principles.  It  is  quite  ap- 
parent  that  some  principles  other  than  those 
of  the  common  law  must  regulate  the  exer- 
cise of  such  a  jurisdiction.  That  law  could 
not  mitigate  its  rigor  upon  its  own  principles, 
And  as,  down  to  the  time  of  Edward  III.,  and, 
with  few  exceptions,  to  the  21st  of  Henry 
VIII.,  the  chancellors  were  ecclesiastics, 
much  more  familiar  with  the  principles  of 
the  Roman  law  than  with  those  of  the  com- 
mon law,  it  was  but  a  matter  of  course  that 
there  should  be  a  larger  adoption  of  the  prin- 
ciples of  that  law ;  and  the  study  of  it  is  of 
some  importance  in  this  connection.  Still, 
that  law  cannot  be  said  to  be  of  authority 
even  in  equity  proceedings.  The  commons 
were  jealous  of  its  introduction.  "In  the 
reign  of  Kichard  II.  the  barons  protested 
that  they  would  never  suffer  the  kingdom  to 
be  governed  by  the  Roman  law,  and  the 
judges  prohibited  it  from  being  any  longei 
cited  in  the  common-law  tribunals." 

This  opposition  of  the  barons  and  of  the 
common-law  j  udges  furnished  very  sufficient 
reasons  why  the  chancellors  should  not  pro- 
fess to  adopt  that  law  as  the  rule  of  decision. 
In  addition  to  this,  it  was  not  fitted,  in  manj 
respects,  to  the  state  of  things  existing  in 
England;  and  so  the  chancellors  were  of 
necessity  compelled  to  act  upon  equitable 
principles  as  expounded  by  themselves.  In 
later  times  the  common-law  judges  in  thai 
country  have  resorted  to  the  Roman  law  foi 
principles  of  decision  to  a  much  greater  ex- 
tent than  they  have  given  credit  to  it. 

7.  Since  the  time  of  Henry  VIII.  the 
chancery  bench  has  been  occupied  by  some 
of  the  ablest  lawyers  which  England  has  pro- 
duced, and  they  have  given  to  the  proceed- 
ings and  practice  in  equity  definite  rules  and 
forms,  which  leave  little  to  the  personal  dis- 
cretion of  the  chancellor  in  determining  whal 
equity  and  good  conscience  require.  The 
discretion  of  the  chancellor  is  a  judicial  dis- 
cretion, to  be  exercised  according  to  the 
principles  and  practice  of  the  court. 

The  avowed  principle  upon  which  the  juris 
diction  was  at  first  exercised  was  the  ad 
ministration  of  justice  according  to  honesty 
equity,  and  conscience, — ^which  last,  it  is  said 
was  unknown  to  the  common  law  as  a  prin 
ciple  of  decision. 

In  the  15th  of  Richard  II.  two  petitions 
addressed  to  the  king  and  the  lords  of  parlia 
ment,  were  sent  to  the  chancery  to  be  heard 
with  the  direction,  "Let  there  be  done,  by  thi 
authority  of  parliament,  that  which  right  an( 
reason  and  good  faith  and  good  conscienci 
demand  in  the  case." 

These  may  be  said  to  be  the  general  pria 
ciples  upon  which  equity  is  administered  a 
the  present  day. 
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The  distinctive  principles  of  the  courts  of 
equity  are  shown,  also,  by  the  classes  of 
cases  in  which  they  exercise  jurisdiction  and 
give  relief, — allowing  it  to  be  sought  and 
administered  through  process  and  proceed- 
ings of  less  formality  and  technicality  than 
are  required  in  proceedings  at  law.  This, 
however,  has  its  limitations,  some  of  its  rules 
of  pleading  in  defence  being  quite  technical. 
And  it  is  another  peculiar  feature  that  the 
relief  is  administered  by  a  decree  or  process 
adapted  to  the  exigencies  of  the  particular 
case. 

8.  Jurisdiction.  It  is  difficult  to  reduce  a 
jurisdiction  so  extensive  and  of  such  diverse 
component  parts  to  a  rigid  and  precise  classi- 
fication. But  an  approach  to  it  may  be  made. 
The  general  nature  of  the  jurisdiction  has 
already  been  indicated.     It  exists — 

First,  for  the  purpose  of  compelling  a  dis- 
covery from  the  defendant,  respecting  the 
truth  of  the  matters  alleged  against  him,  by 
an  appeal  to  his  conscience  to  speak  the  truth. 
The  discovery  is  enforced  by  requiring  an 
answer  to  the  allegations  in  the  plaintiff's 
complaint,  in  order  that  the  plaintiff  may 
use  the  matters  disclosed  in  the  answer,  as 
admissions  of  the  defendant,  and,  thus,  evi- 
dence for  the  plaintiff,  either  in  connection 
with  and  in  aid  of  other  evidence  offered  by  the 
plaintiff,  or  to  supply  the  want  of  other  evi- 
dence on  his  part ;  or  it  may  be  to  avoid  the 
expense  to  which  the  plaintiff  must  be  put  in 
procuring  other  evidence  to  sustain  his  case. 

When  the  plaintiff's  complaint,  otherwise 
called  a  bill,  prays  for  relief  in  the  same 
suit,  the  statements  of  the  defendant  in  his 
answer  are  considered  by  the  court  in  form- 
ing a  j  udgment  upon  the  whole  case. 

To  a  certain  extent,  the  statements  of  the 
defendant  in  answer  to  the  bill  are  evidence 
for  himself  also. 

The  discovery  which  may  be  required  is 
not  only  of  facts  within  the  knowledge  of  the 
defendant,  but  may,  also,  be  of  deeds  and 
other  writings  in  his  possession. 

The  right  to  discovery  is  not,  however,  an 
unlimited  one :  as,  for  instance,  the  defendant 
is  not  bound  to  make  a  discovery  which 
would  subject  him  to  punishment,  nor,  ordi- 
narily, to  discover  the  title  upon  which  he 
relies  in  his  defence  ;  nor  is  the  plaintiff  en- 
titled to  require  the  production  of  all  papers 
which  he  may  desire  to  look  into.  The  limits 
of  the  right  deserve  careful  consideration. 
The  discovery,  when  had,  may  be  the  found- 
ation of  equitable  relief  in  the  same  suit, 
in  which  case  it  may  be  connected  with  all 
the  classes  of  cases  in  which  relief  is  sought ; 
or  it  may  be  for  the  purpose  of  being  used 
in  some  other  court,  in  which  case  the  juris- 
diction is  designated  as  an  assistant  juris- 
diction. 

9.  Second,  where  the  courts  of  law  do  not, 
or  did  n(jt,  recognize  any  right,  and  therefore 
could  give  no  remedy,  but  where  the  courts  of 
equity  recognize  equitable  rights  and,  of 
course,  give  equitable  relief.  'This  has  been 
'lenominated  the  exclusive  jurisdiction.     In 


this  class  are  trusts,  charities,  forfeited  and 
imperfect  mortgages,  penalties  and  forfeitures, 
imperfect  consideration. 

Uses  and  trusts  have  been  supposed  to  have 
had  their  origin  in  the  restrictions  laid  by 
parliament  upon  conveyances  in  mortmain, — 
that  is,  to  the  church  for  charitable,  or  rather 
for  ecclesiastical,  purposes. 

It  may  well  be  that  the  doctrine  of  equita- 
ble titles  and  estates,  unknown  to  the  com- 
mon law  but  which  could  be  enforced  in 
chancery,  had  its  origin  in  conveyances  to 
individuals  for  the  use  of  the  church  in  order 
to  avoid  the  operation  of  these  restrictions,— 
the  conscience  of  the  feoffee  being  bound  to 
permit  the  church  to  have  the  use  according 
to  the  design  and  intent  of  the  feoffment. 

But  conveyances  in  trust  for  the  use  of 
the  church  were  not  by  any  means  the  only 
cases  in  which  it  was  desirable  to  convey 
the  legal  title  to  one  for  the  use  of  another. 
In  many  instances,  such  a  conveyance  offered 
a  convenient  mode  of  making  provision  for 
those  who,  from  any  circumstances,  were 
unable  to  manage  property  advantageously 
for  themselves,  or  to  whom  it  was  not  desirar 
ble  to  give  the  control  of  it ;  and  the  pro* 
priety  in  all  such  cases  of  some  protection 
to  the  beneficiary  is  quit(e  apparent.  The 
court  of  chancery,  by  recognizing  that  he 
had  an  interest  of  an  equitable  character 
which  could  be  protected  and  enforced  against 
the  holder  of  the  legal  title,  exercised  a  juris- 
diction to  give  relief  in  cases  which  the  courts 
of  common  law  could  not  reach  consistently 
with  their  principles  and  modes  of  procedure. 

Mortgages,  which  were  originally  estates 
conveyed  upon  condition,  redeemable  if  the 
condition  was  performed  at  the  day,  but  abso- 
lute on  non-performance,  the  right  to  redeem 
being  thereby  forfeited,  owe  their  origin  to 
the  court  of  chancery ;  which,  acting  at  first, 
perhaps,  in  some  case  where  the  non-per- 
formance was  by  mistake  or  accident,  soon 
recognized  an  equitable  right  of  redemption 
after  the  day,  as  a  general  rule,  in  order  to 
relieve  against  the  forfeiture.  This  became 
known  as  an  equity  of  redemption, — adesigna- 
tion  in  use  at  the  present  day,  although  there 
has  long  been  a  legal  right  of  redemption  ia 
such  cases. 

Belief  against  penalties  and  forfeitures  also 
was  formerly  obtained  only  through  the  aid 
of  the  court  of  chancery. 

In  most  of  the  cases  which  fall  under  this 
head,  courts  of  law  now  exercise  a  concurrent 
jurisdiction. 

lO.  Third,  where  the  courts  of  equity  admi- 
nister equitable  relief  for  the  infraction  of 
legal  rights,  in  cases  in  which  the  courts  of 
law,  recognizing  the  right,  give  a  remedy 
according  to  their  principles,  modes,  and 
forms,  but  the  remedy  is  deemed  by  equity  in- 
adequate to  the  requirements  of  the  case 
This  is  sometimes  called  the  concurrent  juris- 
diction. This  class  embraces /ranid,  mistake, 
accident,  administration,  legacies,  contribution, 
and  cases  where  justice  and  conscience  require 
the  cancellation  or  reformation  (f  instruments. 
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or  the  rescission,  or  the  specific  performance 
of  contracts. 

The  courts  of  law  relieve  against  fraud, 
mistake,  and  accident  where  a  remedy  can  be 
had  according  to  their  modes  and  forms ; 
but  there  are  many  cases  in  which  the  legal 
remedy  is  inadequate  for  the  purposes  of 
justice. 

The  modes  of  investigation  and  the  peculiar 
remedies  of  the  courts  of  equity  are  often  of 
the  greatest  importance  in  this  class  of  cases. 

Transfers  to  defeat  or  delay  creditors;  and 
purchases  with  notice  of  an  outstanding  title ; 
come  under  the  head  of  fraud. 

It  has  been  said  that  there  is  a  less  amount 
of  evidence  required  to  prove  fraud,  in  equity, 
than  there  is  at  law ;  but  the  soundness  of  that 
position  may  well  be  doubted. 

The  court  does  not  relieve  in  all  cases  of 
accident  and  mistake.  ^ 

In  many  cases  the  circumstances  are  such 
as  to  require  the  cancellation  or  reformation 
of  written  instruments  or  the  specific  per- 
formance of  contracts,  instead  of  damages  for 
the  breach  of  them. 

Fourth,  where  the  court  of  equity  adminis- 
ters a  remedy  because  the  relations  of  the 
parties  are  such  that  there  are  impediments 
to  a  legal  remedy.  Partnership  furnishes  a 
marked  instance.  Joint-tenancy  and  marshall- 
ing of  assets  may  be  included. 

From  the  nature  of  a  partnership,  there  are 
impediments  to  suits  at  law  between  the 
several  partners  and  the  partnership  in  rela- 
tion to  matters  involved  in  the  partnership ; 
and  impediments  of  a  somewhat  similar  cha- 
racter exist  in  other  cases. 

Fifth,  where  the  forms  of  proceeding  in  the 
courts  of  law  are  not  deemed  adequate  to  the 
due  investigation  of  the  particulars  and  de- 
tails of  the  case.  This  class  includes  account, 
partition,  dower,  ascertainment  of  boundaries. 

11.  Sixth,  where,  from  a  relation  of  trust 
and  confidence,  or  from  consanguinity,  the 
parties  do  not  stand  on  equal  ground  in  their 
dealings  with  each  other :  as,  the  relations  of 
parent  and  child,  guardian  and  ward,  attorney 
and  client,  principal  and  agent,  executor  and' 
administrator,  legatees  and  distributees,  trustee 
and  cestui  que  trust,  etc. 

Seventh,  where  the  court  grant  relief  from 
considerations  of  public  policy,  because  of  the 
mischief  which  would  result  if  the  court  did 
not  interfere.  Marriage-brokage  agreements, 
contracts  in  restraint  of  trade,  buying  and 
telling  public  office.i.  agreements  founded  on 
corrupt  considerations,  usury,  gaming,  and 
tontracts  with  expectant  heirs,  are  of  this 
class. 

Cases  of  this  and  the  preceding  class  are 
sometimes  considered  under  the  head  of  con- 
utructive  fraud. 

Eighth,  where  a  party  from  incapacity  to 
take  care  of  his  rights  is  under  the  special 
care  of  the  court  of  equity,  as  infants,  idiots, 
and  lunatics. 

This  is  a  branch  of  jurisdiction  of  very 
ancient  date,  and  of  a  special  character,  said 
to  be  founded  in  the  prerogative  of  the  king. 


In  this  country  the  court  does  not,  in  gene- 
ral, assume  the  guardianship,  but  exercises 
an  extensive  jurisdiction  over  guardians,  and 
may  hold  a  stranger  interfering  with  the  pro- 
perty of  an  infant  accountable  as  if  he  were 
guardian. 

Ninth,  where  the  court  recognizes  an  obli- 
gation on  the  part  of  a  husband  to  make 
provision  for  the  support  of  his  wife,  or  to 
make  a  settlement  upon  her,  out  of  the  pro- 
perty which  comes  to  her  by  inheritance  or 
otherwise. 

This  jurisdiction  is  not  founded  upon  either 
trust  or  fraud,  but  is  derived  originally  from 
the  maxim  that  he  who  asks  equity  should 
do  equity. 

Tenth,  where  the  equitable  relief  appropri- 
ate to  the  case  consists  in  restraining  the 
commission  or  continuance  of  some  act  of  the 
defendant,  administered  by  means  of  a  writ 
of  injunction. 

Eleventh,  the  court  aids  in  the  procuration 
or  preservation  of  evidence  of  the  rights  of 
a  party,  to  be  used,  if  necessary,  in  some  sub- 
sequent proceeding,  the  court  administering 
no  final  relief. 

12.  Peculiar  remedies,  and  the  manner 
OP  ADMINISTERING  THEM.  Under  this  head 
are — specific  performance  of  contracts;  re-exe- 
cution, reformation,  rescission,  and  cancella- 
tion, of  contracts  or  instruments ;  restraint  by 
injunction;  hills  quia  timet;  bills  of  peace; 
protection  of  a  party  liable  at  law,  but  who 
has  no  interest,  by  bill  of  interpleader ;  elec- 
tion between  two  inconsistent  legal  rights ; 
conversion;  priorities;  tacking;  marshalling 
of  securities  ;  application  of  purchase-^money. 

In  recent  periods,  the  •  principles  of  the 
court  of  chancery  have  in  many  instances 
been  acted  on  and  recognized  by  the  courts 
of  law  (as,  for  instance,  in  relation  to  mort- 
gages, contribution,  etc.)  so  far  as  the  rules  of 
the  courts  of  law  admitted  of  their  introduction. 

In  some  states  the  entire  jurisdiction  has, 
by  statute,  been  conferred  upon  the  courts  of 
law,  who  exercise  it  as  a  separate  and  dis- 
tinct branch  of  their  authority,  upon  the 
principles  and  according  to  the  modes  and 
forms  previously  adopted  in  chancery. 

In  a  few,  the  jurisdictions  of  the  courts  of 
law  and  of  equity  have  been  amalgamated, 
and  an  entire  system  has  been  substituted, 
administered  more  according  to  the  principles 
and  modes  and  forms  of  equity  than  the 
principles  and  forms  of  the  common  law. 

13.  BvLEs  AND  HAXius.  In  the  adminis- 
tration of  the  jurisdiction,  there  are  certain 
rules  and  maxims  which  are  of  special  sig- 
nificance. 

First,  Equity  having  once  had  jurisdiction 
of  a  subject-matter  because  there  is  nc 
remedy  at  law,  or  because  the  remedy  is  in- 
adequate, does  not  lose  the  jurisdiction  merely 
because  the  courts  of  law  afterwards  give  the 
same  or  a  similar  relief. 

Second,  Equity  follows  the  law.  This  if 
true  as  a  general  maxim.  Equity  follows 
the  law,  except  in  relation  to  those  matters 
which  give  a  title  to  equitable  relief  because 
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the  rules  of  law  would  operate  to  sanction 
fraud  or  injustice  in  the  particular  case. 

Third,  When  thefe  is  equal  equity,  the  law 
must  prevail.  The  ground  upon  which  the 
suitor  comes  into  the  court  of  equity  is  that 
he  is  entitled  to  relief  there.  But  if  his  ad- 
versary has  an  equally  equitable  case,  the 
complainant  has  no  title  to  relief. 

Fourth,  Equality  is  equity:  applied  to  cases 
of  contribution,  apportionment  of  moneys  due 
among  those  liable  or  benefited  by  the  payment, 
abatement  of  claims  on  account  of  deficiency 
of  the  means  of  payment,  etc. 

Fifth,  He  who  seeks  equity  must  do  equity. 
A  party  cannot  claim  the  interposition  of  the 
court  for  relief  unless  he  will  do  what  it  is 
equitable  should  be  done  by  him  as  a  con- 
dition precedent  to  that  relief. 

Sixth,  Equity  considers  that  as  done  which 
ought  to  have  been  done.  A  maxim  of  much 
more  limited  application  than  might  at  first 
be  supposed  from  the  broad  terms  in  which  it 
is  expressed.  In  favor  of  parties  who  would 
have  had  a  benefit  from  something  con- 
tracted to  be  done,  and  who  have  an  equitable 
right  to  have  the  case  considered  as  if  it  had 
been  done,  equity  applies  this  maxim.  Illus- 
tration :  when  there  is  an  agreement  for  a 
sale  of  land,  and  the  vendor  dies,  the  land 
may  be  treated  as  money,  and  the  proceeds 
of  the  sale,  when  completed,  go  to  the  dis- 
tributees of  personal  estate,  instead  of  to  the 
heir.  If  the  vendee  dies  before  the  comple- 
tion of  the  purchase,  the  purchase-money  may 
be  treated  as  land  for  the  benefit  of  the  heir. 

14.  Remedial  pkocess,  and  defence.  A 
suit  in  equity  is  ordinarily  instituted  by  a 
complaint,  or  petition,  called  a  bill ;  and  the 
defendant  is  served  with  a  writ  of  summons, 
requiring  him  to  appear  and  answer,  called  a 
subpoena. 

The  forms  of  proceedings  in  equity  are  such 
as  to  bring  the  rights  of  allpersons  interested 
before  the  court ;  and,  as  a  general  rule,  all 
persons  interested  should  be  made  parties  to 
the  bill,  either  as  plaintifis  or  defendants. 

There  may  be  amendments  of  the  bill ;  or 
a  supplemental  bill, — which  is  sometimes 
necessary  when  the  case  is  beyond  the  stage 
for  amendment. 

In  case  the  suit  fails  by  the  death  of  the 
party,  there  is  a  bill  of  revivor,  and  after  the 
cause  is  disposed  of  there  may  be  a  bill  of 
review. 

The  defence  is  made  by  demurrer,  plea,  or 
answer.  If  the  defendant  has  no  interest,  he 
may  disclaim.  Discovery  may  be  obtained 
from  the  plaintifi',  and  further  matter  may  be 
introduced,  by  means  of  a  cross-bill,  brought 
by  the  defendant  against  the  plaintiff,  in  order 
that  it  may  be  considered  at  the  same  time. 

If  the  plaintiff  elects,  he  may  file  a  repli- 
cation to  the  defendant's  answer. 

The  final  process  is  directed  by  the  decree, 
which  being  a  special  judgment  can  provide 
relief  according  to  the  nature  of  the  case. 
This  is  sometimes  by  a  perpetual  injunction. 

There  may  be  a  bill  to  execute,  or  to  im- 
peach, a  decree. 


15.  Evidence  and  practice.  The  rules  of 
evidence,  except  as  to  the  effect  of  the  answer 
and  the  taking  of  the  testimony,  are,  in  gene- 
ral, similar  to  the  rules  of  evidence  in  cases 
at  law.     But  to  this  there  are  exceptions. 

The  answer,  if  made  on  oath,  is  evidence 
for  the  defendant,  so  far  as  it  is  responsive  to 
the  calls  of  the  bill  for  discovery,  and  as 
such  it  prevails,  unless  it  is  overcome  by 
something  more  than  what  is  equivalent  to 
the  testimony  of  one  witness.  If  without 
oath,  it  is  a  mere  pleading,  and  the  allegations 
stand  for  proof. 

If  the  answer  is  incomplete  or  improper, 
the  plaintiff  may  except  to  it,  and  it  must  be 
so  amended  as  to  be  made  sufficient  and 
proper. 

The  case  may  be  heard  on  the  bill  and 
answer,  if  the  plaintiff  so  elects,  and  sets 
the  case  down  for  a  hearing  in  that  mode. 

If  the  plaintiff  desires  to  controvert  any 
of  the  statements  in  the  answer,  he  files  a 
replication  by  which  he  denies  the  truth  of 
the  allegations  in  the  answer,  and  testimony 
is  taken. 

The  testimony,  according  to  the  former 
practice  in  chancery,  is  taken  upon  interro- 
gatories filed  in  the  clerk's  office,  and  pro- 
pounded by  the  examiner,  without  the  pre- 
sence of  the  parties.  But  this  practice  has 
been  very  extensively  modified. 

If  any  of  the  testimony  is  improper,  there 
is  a  motion  to  suppress  it. 

The  case  may  be  referred  to  a  master  to 
state  the  accounts  between  the  parties,  or  to 
make  such  other  report  as  the  case  may  re- 
quire ;  and  there  may  be  an  examination  of 
the  parties  in  the  master's  office.  Exceptions 
may  be  taken  to  his  report. 

The  hearing  of  the  case  is  before  the  equity 
judge,  who  may  make  interlocutory  orders  or 
decrees,  and  who  pronounces  the  final  decree 
or  judgment.  There  may  be  a  rehearing,  if 
sufficient  cause  is  shown. 

At  the  present  day,  in  England  and  in 
several  of  the  United  States  the  proceedings 
are  very  much  simplified. 

Professor  Parker,  MS.  Lectures  in  tht 
Law  School  of  Harvard  College. 

See,  generally,  Spence,  Equitable  Jurisdic- 
tion of  the  Court  of  Chancery ;  Reeve,  Hist, 
Eng.  Law  ;  Crabb,  Hist.  Eng.  Law ;  Barton. 
Suit  in  Equity ;  Fonblanque,  Equity ;  Jeremy, 
Eq.  Jurisdiction;  Maddock, Chancery ;  Story, 
Eq.  Jurisprudence  ;  Adams,  Eq. ;  Hare,  Dis- 
covery ;  Wigram,  Discovery ;  Mitford,  Eq. 
Plead. ;  Cooper,  Eq.  Plead. ;  Lube,  Eq. Plead. ; 
Beames,  Pleas  in  Equity ;  Story,  Eq.  Plead. ; 
Calvert,  Parties  ;  Gresley,  Eq.  Evid. ,  Tam- 
lyn,  Evid.;  3  Greenleaf,  Ev. ;  Eden,  Injunc- 
tions ;  Edwards,  Receivers ;  Van  Heythuy- 
sen,  Eq.  Draftsman  ;  Smith,  Chanc.  Practice ; 
Daniell,  Chanc.  Pract. ;  Hoffman,  Ch.  Prac. ; 
Lewin,  Trusts;  Hill,  Trustees ;  Tudor,  Lead. 
Cas.  in  Eq. 

EQUITY  EVIDENCE.    See  Evidence. 

EQUITY  PLEADING  See  Plea,  JJ 
1-5 ;  Pleading. 
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EQUITY      OF      REDEMPTION.      A 

right  which  the  mortgagor  of  an  estate  has 
of  redeeming  it,  after  it  has  been  forfeited  at 
law  by  the  non-payment  at  the  time  appointed 
of  the  money  secured  by  the  mortgage  to  be 
paid,  by  paying  the  amount  of  the  debt,  in- 
terest, and  costs. 

The  phrase  equity  of  redemption  is  indisorimi- 
niitely,  though  often  incorrectly,  applied  to  the  right 
of  the  mortgagor  to  regain  his  estate,  both  before 
anil  after  breach  of  condition.  In  North  Carolina, 
bj  statute,  the  former  is  called  a  legal  right  of  re- 
demption, and  the  latter  the  equity  of  redemption, 
thereby  keeping  a  just  distinction  between  these 
estates.  1  No.  C.  Rev.  Stat.  266 ;  4  M'Cord,  So,  C.  340. 
The  interest  is  recognized  at  law  for  many  purposes ; 
as  a  subsisting  estate,  although  the  mortgagor  in 
order  to  enforce  his  right  is  obliged  to  resort  to  an 
equitable,  proceeding,  administered  generally  in 
courts  of  equity,  but  in  some  states  by  courts  of 
law,  11  Serg.  &  R.  Penn.  223,  or  in  some  states  may 
ay  the  debt  and  have  an  action  at  law.  18  Johns, 
r.  Y.  7,  110 ;  1  Halst.  N.  J.  466 :  2  Harr.  &  M'H. 
Md.  9. 

3.  This  estate  in  the  mortgagor  is  one  which 
he  may  devise  or  grant,  1  Washburn,  Real 
Prop.  544,  and  which  is  governed  by  the  same 
rules  of  devolution  or  descent  as  any  other 
estate  in  lands.  10  Conn.  243  ;  2  Sim.  &  S. 
Ch.  323  ;  2  Hare,  Ch.  35.  He  may  mortgage 
it,  1  Pick.  Mass.  485,  and  it  is  liable  for  his 
debts,  3  Mete.  Mass.  81 ; ,  21  Me.  104 ;  7  Watts, 
Penn.  475;  15  Ohio,  467;  1  Caines,  Cas.  N.  Y. 
47;  4B.Monr.Ky.429;  31  Miss.  253;  20111. 
53  ;  7  Ark.  260  ;  1  Day,  Conn.  93 ;  4  M'Cord, 
Sj.  C.  336 ;  Ala.  Code,  1852,  §  2455  ;  Conn. 
Comp.  Laws,  1854,  ?  197;  Thompson,  Dig. 
Fla.  Laws,  355 ;  Mich.  Comp.  Laws,  1857, 
938 ;  No.  0.  Rav.  Code,  1854,  c.  45,  ?  5  ;  but 
see  7  Paige,  Ch.  N.  Y.  437  ;  7  Dan.  Ky.  67  ; 
14Ala.N.s.476;  23Miss.206;  2Dougl.Mich. 
176;  24  Mo. '249  ;  13  Pet.  294;  and  in  many 
other  cases,  if  the  mortgagor  still  retains  pos- 
session, he  is  held  to  be  the  owner.  5  Gray, 
Mass.  470,  note;  11  N.  H.  293 ;  22  Conn.  587 ; 
13  111.  469  ;  34  Me.  89 ;  5  Wend.  N.  Y.  603 ; 
23  Barb.  N.  Y.  490. 

3.  Any  person  who  is  interested  in  the 
mortgaged  estate,  or  d,ny  part  of  it,  having  a 
legal  estate  therein,  or  a  legal  or  equitable 
lien  thereon,  provided  he  comes  in  as  privy 
in  estate  with  the  mortgagor,  may  exercise 
the  right;  including  heirs,  devisees,  executors, 
administrators,  and  assignees  of  the  mort- 
eacor,  Coote,  Mortg.  516 ;  2  Root,  Conn.  509 ; 
2  Hayw.  No.  C.  22;  14  Vt.  501;  10  Paige, 
Ch.  N.  Y.  49;  9  Mass.  422;  subsequent  in- 
cumbrancers, 5  Johns.  Ch.  N.  Y.  35  ;  2  Barb. 
Ch.  N.  Y.  371 ;  1  Dan.  Ky.  23 ;  8  Cush.  Mass. 
46 ;  judgment  creditors,  2  Litt.  Ky.  382 ;  4 
Hen.  &  M.  Va.  101;  4  Yerg.  Tenn.  10  ;  2  Cal. 
593  ;  2  Dev.  &  B.  Eq.  No.  C.  285  ;  tenants  for 
years,  8  Mete.  Mass.  517 ;  7  N.  Y.  44;  a  jointr 
ress,  1  Vern.  Ch.  190 ;  2  White  &  L.  Lead. 
Cas.  752  ;  dowress  and  tenant  by  curtesy,  14 
Pick.  Mass.  98  ;  one  having  an  easement.  22 
Pick.  Mass.  401. 

See,  generally,  Coote,  Mortg.  516 ;  1  Wash- 
burn, Real  Prop.  544;  and  an  essay  by  C.  F. 
Wolcott,  Esq.,  of  Boston,  28  Bost.  Law  Rep. 
193,  286. 


EQUIVALENT.  Of  the  same  value. 
Sometimes  a  condition  must  be  literally  ac- 
complished mformA  specified;  but  some  may 
be  fulfilled  by  an  equivalent,  per  (equipolens, 
when  such  appears  to  be  the  intention  of  the 
parties :  as,  if  I  promise  to  pay  you  one  hun- 
dred dollars,  and  then  die,  my  executor  may 
fulfil  my  engagement ;  for  it  is  equivalent  to 
you  whether  the  money  be  paid  to  you  by  me 
or  by  him.  RoUe,  Abr.  451 ;  1  Bouvier,  Inst, 
n.  760. 

EQUIVOCAL.    Having  a  double  sense. 

In  the  construction  of  contracts,  it  is  a 
general  rule  that  when  an  expression  may 
be  taken  in  two  senses,  that  shall  be  pre- 
ferred which  gives  it  effect.  See  Construc- 
tion ;  Interpretation  ;  Dig.  22.  1.  4,  45.  1. 
80.  50.  17.  67. 

EQUULEUS  (Lat.).  A  kind  of  rack  for 
extorting  confessions.    Encyc.  Lend. 

ERASURE.  The  obliteration  of  a  writ- 
ing. It  will  render  it  void  or  not  under  the 
same  circumstances  as  an  interlineation.  See 
5  Pet.  560 ;  11  Coke,  88  ;  4  Cruise,  Dig.  368  ; 
13  Viner,  Abr.  41 ;  Fitzg.  207  ;  5  Bingh.  183 ; 
3Carr.  &P.55;  2  Wend.  N.  Y.  555  ;  11  Conn. 
531 ;  5  Mart.  La.  190 ;  2  La.  £91 ;  3  id.  56 ; 
4trf.270.    See  Alteration  ;  Interlineation. 

ERCISCUNDUS  (Lat.  erdscere).  For 
dividing.  Familiae  erciscundce  actio.  An 
action  for  dividing  a  way,  goods,  or  any 
matter  of  inheritance.  Vicat,  Voc.  Jur.; 
Calvinus,  Lex. 

EREGrlMUS  (Lat.  we  have  erected).  A 
word  proper  to  be  used  in  the  creation  of  a 
new  office  by  the  sovereign.  Bacon,  Abr. 
Offices,  E. 

EROTIC  MANIA.  In  Medical  Juris- 
prudence. A  name  given  to  a  morbid  acti- 
vity of  the  sexual  propensity.  It  is  a  disease 
or  morbid  affection  of  the  mind,  which  fills 
it  with  a  crowd  of  voluptuous  images,  and 
hurries  its  victim  to  acts  of  the  grossest  li- 
centiousness, in  the  absence  of  any  lesion  of 
the  intellectual  powers.     See  Mania. 

ERRANT  (Lat.  errcsre,  to  wander).  Wan- 
dering. Justices  in  eyre  were  formerly  said 
to  be  errant  (itinerant).     Cowel. 

ERROR.  A  mistake  in  judgment  or  de- 
viation from  the  truth  in  matters  of  fact,  and 
from  the  law  in  matters  of  judgment. 

Error  of  fact  will  excuse  the  party  acting 
illegally  but  honestly,  in  many  cases,  will 
avoid  a  contract  in  some  instances,  and  when 
mutual  will  furnish  equity  with  a  ground 
for  interference.  15  Me.  45  ;  20  Wend.  N. 
Y.  174 ;  5  Conn.  71 ;  12  Mass.  36.  See  Mis- 
take 

Error  in  law  will  not,  in  general,  excuse  a 
man  for  its  violation.  A  contract  made  under 
an  error  in  law  is,  in  general,  binding ;  for, 
were  it  not  so,  error  would  be  urged  in  almost 
every  case.  2  East,  469.  See  6  Johns.  Ch. 
N.  Y.  166 ;  8  Cow.  N.  Y.  195 ;  2  Jac.  &  W. 
Ch.  249  ;  1  Story,  Eq.  Jur.  156  ;  1  Younge  & 
C.  Ch.  232;  6  Barnew.  &  C.  671;  Bowyer, 
Comm.  135 ;  3  Savigny,  Dr.  Rom.  App.  viii. 


ERROE,  WRIT  OF 


ESCHEAT 


But  a  foreign  law  will  for  this  purpose  be 
considered  as  a  fact.  15  Me.  45 ;  9  Pick. 
Mass.  112;  2  Pothier,  Obi.  Evans  ed.  369,  etc. 

ERROR,  TRTRIT  OF.  See  Writ  of 
Error.  • 

liSCAMBIO.  In  Old  English  Law. 
A  writ  granting  power  to  an  English  mer- 
chant to  draw  a  bill  of  exchange  on  another 
who  is  in  a  foreign  country.  Reg.  Orig.  194. 
,    ESCAMBrUM.     Exchange,  which  see. 

ESCAPE.  The  deliverance  of  a  person 
who  is  lawfully  imprisoned,  out  of  prison, 
before  such  a  person  is  entitled  to  such  deli- 
verance by  law.     5  Mass.  310. 

The  voluntarily  or  negligently  allowing 
any  person  lawfully  in  confinement  to  leave 
the  place.     2  Bishop,  Orim.  Law,  ^  917. 

Departure  of  a  prisoner  from  custody  before 
he  is  discharged  by  due  process  of  law. 

Escape  takes  place  without  force;  prison-breach, 
with  violence;  rescue,  through  the  intervention  of 
third  parties. 

Actual  escapes  are  those  which  take  place 
when  the  prisoner  in  fact  gets  out  of  prison 
and  unlawfully  regains  his  liberty. 

Constructive  escapes  take  place  when  the 
prisoner  obtains  more  liberty  than  the  law 
allows,  although  he  still  remains  in  confine- 
ment. Bacon,  Abr.  Escape  (B) ;  Plowd.  17; 
5  Mass.  310 ;  2  Mas.  C.  C.  480. 

Negligent  escape  takes  place  when  the  pri- 
soner goes  at  large,  unlawfully,  either  because 
the  building  or  prison  in  which  he  is  confined 
is  too  weak  to  hold  him,  or  because  the  keeper 
by  carelessness  lets  him  go  out  of  prison. 

Voluntary  escape  takes  place  when  the  pri- 
soner has  given  to  him  voluntarily  any  liberty 
not  authorized  by  law.  5  Mass.  310 ;  2  N. 
Chipm.  Vt.  11. 

2.  When  a  man  is  imprisoned  in  a  proper 
place  under  the  process  of  a  court  having 
jurisdiction  in  the  case,  he  is  lawfully  impri- 
soned, notwithstanding  the  proceedings  may 
be  irregular,  1  Crawf.  &  D.  Cr.  Cas.  203 ;  but 
if  the  court  has  not  jurisdiction  the  impri- 
sonment is  unlawful,  whether  the  process  be 
regular  or  otherwise.  Bacon,  Abr.  Escape  in 
Civil  Cases  (A  1) ;  5  Johns.  N.  Y.  89 ;  13  id. 
378;  1  Cjw.  N.  Y.  309;  8  id.  192;  1  Root, 
Conn.  288. 

Letting  a  prisoner,  confined  under  final  pro- 
cess, out  of  prison  for  any  even  the  shortest 
time,  is  an  escape,  although  he  afterwards 
re'urn,  2  W.  Blaokst.  1048  ;  1  Rolle,  Abr.  806 ; 
and  this  may  be  (as  in  the  case  of  imprison- 
ment under  a  ca.  sa. )  although  an  officer  may 
accompany  him.  3  Coke,  44  a  ;  Plowd.  37  ; 
Hob.  202  i  1  Bos.  &  P.  24 ;  2  W.  Blaokst. 
1048. 

3.  In  criminal  cases,  the  prisoner  is  indict- 
able for  a  misdemeanor,  whether  the  escape 
be  negligea  or  voluntary,  2  Hawkins,  PI.  Cr. 
Cumm.  ed.l89;  Croke  Car.  209 ;  7  Conn.  384; 
16  id.  47  ;  and  the  oflicer  is  also  indictable. 
2  Bishop,  Crim.  Law,  g  924.  If  the  ofiTence 
of  the  prisoner  was  a  felony,  a  voluntary  es- 
cape is  a  felony  on  the  part  of  the  ofiicer,  2 
Hawkins,  PI.  Cr.  o.  19,  |  25 ;  if  negligent,  it 


is  a  misdemeanor  only  in  any  case.  2  Bishop. 
Crim.  Law,  §  925.  It  is  the  duty  of  the  i.fficer 
to  rearrest  after  an  escape.  6  Hill,  N.  Y.  344. 
4.  In  civil  cases,  a  prisoner  may  be  an  ested 
who  escapes  from  custody  on  mesne  process, 
and  the  ofiicer  will  not  be  liable  if  he  rearrest 
him,  Croke  Jac.  419;  but  if  the  escape  be 
voluntary  from  imprisonment  on  mesne  pro- 
cess, and  in  any  case  if  the  escape  be  from 
final  process,  the  officer  is  liable  in  damages 
to  the  plaintiff,  and  is  not  excused  by  retaking 
the  prisoner.  2  Term,  172 ;  2  Barnew.  &  Aid. 
56.  Nothing  but  an  act  of  God  or  the  ene- 
mies of  the  country  will  excuse  an  escape. 
24  Wend.  N.  Y.  381;  2  Murph.  So.  C.  386;  1 
Brev.  So.  C.  146.  See  5  Ired.  No.  C.  702 ;  5 
Watts  &  S.  Penn.  455 ;  17  AVend.  N.  Y.  543. 

ESCAPE  ■WARRANT.  A  warrant 
issued  in  England  against  a  person  who  being 
charged  in  custody  in  the  king's  bench  or  Fleet 
prison,  in  execution  or  mesne  process,  escapes 
and  goes  at  large.     Jacob,  Law  Diet. 

ESCHEAT  (Fr.  escJieoir,  to  happen).  An 
accidental  reverting  of  lands  to  the  original 
lord. 

In  case  of  escheat  by  failure  of  heirs,  by  corrup- 
tion of  blood,  or  by  conviction  of  certain  crimes,  the 
feud  fell  back  into  the  lord's  hands  by  a  termina- 
tion of  the  tenure.     1  Washburn,  Real  Prop.  24. 

An  obstruction  of  the  course  of  descent, 
and  a  consequent  determination  of  the 
tenure,  by  some  unforeseen  contingency ;  in 
which  case  the  laud  naturally  results  baclj, 
by  a  kind  of  reversion,  to  the  original  grantor 
or  lord  of  the  fee.  2  Sharswood,  Blackst. 
Comm.  244. 

The  estate  itself  which  so  reverted  was 
called  an  escheat.  Spelman,  Gloss.  The  term 
included  also  other  property  which  fell  to  the 
lord :  as,  trees  which  fell  down,  etc.     Cowel. 

3.  All  escheats  under  the  English  law  are 
declared  to  be  strictly  feudal  and  to  import 
the  extinction  of  tenure.  AYright,  Ten.  115- 
117  ;  1  W.  Blackst.  123. 

In  this  country,  however,  the  state  steps 
in,  in  the  place  of  the  feudal  lord,  by  virtue 
of  its  sovereignty,  as  the  original  and  ulti- 
mate proprietor  of  all  the  lands  within  its 
jurisdiction.  4  Kent,  Comm.  424.  See  10 
Gill  &  J.  Md.  450 ;  3  Dane,  Abr.  140.  It  is, 
perhaps,  questionable  how  far  this  incident 
exists  at  commcn  law  in  the  United  States 
generally.  In  Maryland  the  lord  proprietor 
was  originally  the  owner  of  the  land,  as  the 
crown  was  in  England.  In  most  of  the  states 
the  right  to  escheat  is  secured  hj  statute. 
4  Kent,  Comm.  424 ;  1  Washburn,  Real  Prop. 
24,  27  ;  2  id.  443. 

It  seems  to  be  the  universal  rule  of  civil- 
ized society  that  when  the  deceased  owner 
has  left  no  heirs  it  should  vest  in  the  public 
and  be  at  the  disposal  of  the  government. 
Code,  10.  10.  1 ;  Domat,  Droit  Pub.  liv.  1,  t. 
6,  s.  3,  n.  1.  See  10  Viner,  Abr.  139 ;  ] 
Brown,  Civ.  Law,  250  ;  1  Swift,  Dig.  156  ;  2 
Sharswood,  Blackst.  Comm.  244,  245  ;  5  Binn. 
Penn.  375 ;  3  Dane,  Abr.  140,  §  24 ;  Jones, 
Land  Office  Titles  in  Penna.  5,  6, 93 ;  27  Barb. 
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N.  Y.  376 ;  9  Rich.  Eq.  So.  C 

St.  36 ;   5  Cal.  373 ;   1  Sneed,  Tenn 


440 ;  27  Penn. 

355  •   4 

Tenn.  46;   4  IVId. 


Zabr.  N.  J.  566 ;    2  Swan, 
Ch.  Dec.  167  ;  16  Ga.-  31 

ESCHEATOR.  The  name  of  an  officer 
whose  duties  are  generally  to  ascertain  what 
escheats  have  taken  place,  and  to  prosecute 
the  claim  of  the  sovereign  for  the  purpose  of 
recovering  the  escheated  property.  10  Viner, 
Abr.  158  ;  Coke,  Litt.  13  b;  Tomlin  ;  Termes 
de  la  Ley.  His  office  was  to  be  retained  but 
one  year ;  and  no  one  person  could  hold  the 
office  more  than  once  in  three  years.  Termes 
de  la  Ley. 

ESCRIBANO.  In  Spanish  Law.  The 
public  officer  who  is  lawfully  authorized  to 
reduce  to  writing  and  verify  by  his  signature 
all  judicial  acts  and  proceedings,  as  well  as 
all  acts  and  contracts  entered  into  between 
private  individuals. 

ESCROW.  A  deed  delivered  to  a  stran- 
ger, to  be  by  him  delivered  to  the  grantee 
upon  the  happening  of  certain  conditions, 
upon  which  last  delivery  the  transmission  of 
title  is  complete. 

The  delivery  must  be  to  a  stranger.  8 
Mass.230.     See 9 Coke,  1376;  T.Moore,642: 

5  Blackf.  lud.  18 ;  23  Wend.  N.  Y.  43  ;  2  Dev. 

6  B.  No.  C.  530 ;  4  Watts,  Penn.  180 ;  22  Me. 
569.  The  second  delivery  must  be  condi- 
tioned, and  not  merely  postponed.  3  Mstc. 
Mass.  412 ;  8  id.  436 ;  2  Barnew.  &  C.  82 ; 
Sheppard,  Touchst.  Preston  ed.  58.  Care 
should  be  taken  to  express  the  intent  of  the 
first  delivery  clearly.  2  Johns.  N.  Y.  248 ; 
10  Wend.  N.  Y.  3ldj  8  Mass.  230;  22  Me. 
569  i  14  Conn.  271 ;  3  Green,  Ch.  N.  J.  155. 
An  escrow  has  no  effect  as  a  deed  till  the  per- 
formance of  the  condition,  21  Wend.  N.  Y.  267, 
takes  effect  from  the  second  delivery.  1  Barb. 
N.  Y.  500.  See  3  Mete.  Mass.  412 ;  6  Wend. 
N.  Y.  666  ;  16  Vt.  563  ;  30  Me.  110  ;  10  Penn. 
St.  285. 

See,  generally,  14  Ohio  St.  309 ;  13  Johns. 
N.  Y.  285 ;  5  Mas.  C.  C.  60 ;  6  Humphr. 
Tenn.  405  ;  3  Mete.  Mass.  412. 

ESCtTAG-B.  In  Old  English  Law.  Ser- 
vice of  the  shield.  Tenants  who  hold  their 
land  by  escuage  hold  by  knight's  service.  1 
Thomas,  Coke,  Litt.  272 ;  Littleton,  i  95,  86  6. 

BSKIPPAMBNTUM.  Tackle  or  fur- 
niture ;  outfit.  Certain  towns  in  England 
were  bound  to  furnish  certain  ships  at  their 
own  expense  and  with  double  skippage  or 
tackle.  The  modern  word  outfit  would  seem 
to  render  the  passage  quite  as  satisfactorily  ; 
though  the  conjecture  of  Cowel  has  the  ad- 
vantage of  antiquity 

ESKIPPER,  ESKIPPARB.  To  ship. 
Kelham  ;  Rastell,  Entr.  409. 

ESKIPPBSON.  Shippage,  or  passage 
by  sea.     Spelled,  also,  skippeson.     Cowel. 

ESNECY.  Eldership.  In  the  English 
law,  this  word  signifies  the  right  which  the 
eldest  coparcener  of  lands  has  to  choose  one 
of  the  parts  of  the  estate  after  it  has  been 
divided. 


ESFERA.  The  period  fixed  by  a  compe- 
tent judge  within  which  a  party  is  to  do  cer- 
tain acts,  as,  e.g.,  to  effect  certain  payments, 
present  documents,  etc. ;  and  more  especially 
the  privilege  granted  by  law  ia  debtors, 
allowing  them  certain  time  for  the  payment 
of  their  indebtedness. 

BSPLEES.  The  products  which  the  land 
or  ground  yields :  as,  the  hay  of  the  meadows, 
the  herbage  of  the  pasture,  corn  or  other 
produce  of  the  arable,  rents  and  services.' 
Termes  de  la  Ley.  See  11  Serg.  &  R.  Penn. 
275  ;  Dane,  Abr.  Index. 

BSPOTTSALS.  A  mutual  promise  be- 
tween a  man  and  a  woman  to  marry  each 
other  at  some  other  time:  it  differs  from  a 
marriage,  because  then  the  contract  is  com- 
pleted.    Wood,  Inst.  57. 

ESQUIRE.  A  title  applied  by  courtesy 
to  officers  of  almost  every  description,  to 
members  of  the  bar,  and  others.  No  one  is 
entitled  to  it  by  law ;  and  therefore  it  confers 
no  distinction  in  law. 

In  England,  itis  a  title  next  above  that  of  a  gentle- 
man andbelowthatof  aknight.  Camden  reeki  nsup 
four  kinds  of  esquires  particularly  regarded  by  the 
heralds :  the  eldest  sons  of  khights,  and  their  eldest 
sons  in  perpetual  succession ;  the  eldest  st-ns  of 
the  younger  sons  of  peers,  and  their  eldest  sons  in 
like  perpetual  succession ;  esquires  created  by  the 
king's  letters  patent,  or  other  investiture,  and  their 
eldest  sons;  esquires  by  virtue  of  their  office,  as 
justices  of  the  peace,  and  others  who  bear  any 
office  of  trust  under  the  crown. 

ESSENDI  QUIETAM  DE  THEOLO- 

NIA  (Lat.  of  being  quit  of  toll).  A  writ 
which  lay  anciently  for  the  citizens  or  bur- 
gesses of  a  town  which  was  entitled  to  exemp- 
tion from  toll,  in  caee  toll  was  demanded  of 
them.     Fitzherbert,  Nat.  Brey.  226,  I. 

ESSOIN,  ESSOIGN.  In  Old  English 
Law.  An  excuse  for  not  appearing  in  court 
at  the  return  of  the  process.  Presentation 
of  such  excuse.  Spelman,  Gloss. ;  1  Sellon, 
Pract.  4 ;  Comyns,  Dig.  Exoine,  B  1.  Essoin 
is  not  now  allowed  at  all  in  personal  actions. 
2  Term,  16;  16  East,  7  (a);  3  Sharswood, 
Blackst.  Comm.  278,  note. 

ESSOIN  DAY.  Formerly,  the  first  day 
in  the  term  was  essoin  day ;  now  practically 
abolished.  Dowl.  448 :  3  Sharswood,  Blackst. 
Comm.  278,  n. 

ESSOIN  ROLL.  The  roll  containing 
the  essoins  and  the  day  of  adjournment. 
Roscoe,  Real  Act.  162  et  seq. 

ESTABLISH.  This  word  occurs  fre- 
quently in  the  constitution  of  the  United 
States,  and  it  is  there  used  in  different  mean- 
ings. 1.  To  settle  firmly,  to  fix  unalterably: 
as,  to  establish  justice,  which  is  the  avowed 
object  of  the  constitution.  2.  To  make  or 
form :  as,  to  establish  an  uniform  rule  of 
naturalization,  and  uniform  laws  on  the  sub- 
ject of  bankruptcies, — which  evidently  does 
not  mean  that  these  laws  shall  be  unalterably 
established  as  justice.  3.  To  found,  to  create, 
to  regulate :  as,  Congress  shall  have  power  to 
establish  post-roads  and  post-offices.    4.  Tc 
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found,  recognize,  confirm,  or  admit :  as.  Con- 
gress shall  make  no  law  respecting  an  esta- 
blishment of  religion.  5.  To  create,  to  ratify, 
or  confirm  :  as.  We,  the  people,  etc.,  do  ordain 
and  establish  this  constitution.  1  Story, 
Const.  ?  '154. 

ESTABLISHMENT,  ESTABLISSE- 
MENT. An  ordinance  or  statute.  Espe- 
cially used  of  those  ordinances  or  statutes 
fassed  in  the  reign  of  Edw.  I.  Coke,  2d 
nst.  156  ;  Britton,  c.  21. 

EstabUssemeni  is  also  used  to  denote  the 
settlement  of  dower  by  the  husband  upon 
his  wife.     Britton,  o.  102. 

ESTADAL.  In  Spanish  Law.  In 
Spanish  America  this  was  a  measure  of  land 
of  sixteen  square  varas,  or  yards.  2  White, 
Coll.  139. 

ESTADIA.  In  Spanish  Law.  Called, 
also,  Sobrestadia.  The  time  for  which  the 
party  who  has  chartered  a  vessel,  or  is  bound 
to  receive  the  cargo,  has  to  pay  demurrage 
on  account  of  his  delay  in  the  execution  of 
the  contract. 

ESTATE  (Lat.  status,  the  condition  or 
circumstances  in  which  the  owner  stands 
with  reference  to  his  property).  The  degree, 
quantity,  nature,  and  extent  of  interest  which 
a  person  has  in  real  property. 

This  word  has  sereral  meanings.  1.  In  its  most 
extensive  sense,  it  is  applied  to  signify  every  thing 
of  which  riches  or  fortune  may  consist,  and  includes 
personal  and  real  property  :  hence  we  say,  personal 
estate,  real  estate.  8  Ves.  Ch.  504  j  16  Johns.  N.  Y. 
587  ;  4  Meto.  Mass.  178 ;  3  Cranch,  97.  2.  In  itsmore 
limited  sense,  the  word  estate  is  applied  to  lands. 
It  is  so  applied  in  two  senses.  The  first  describes 
or  points  out  the  land  itself,  without  ascertaining 
the  extent  or  nature  of  the  interest  therein ;  as, 
"  my  estate  at  A."  The  second,  which  is  the  proper 
an^  technical  meaning  of  estate,  is  the  degree, 
quantity,  nature,  and  extent  of  interest  which  one 
has  in  real  property :  as,  an  estate  in  fee,  whether 
the  same  be  a  fee-simple  or  fee-tail,  or  an  estate  for 
life  or  for  years,  etc.  Lord  Colie  says,  Estate 
signifies  such  inheritance,  freehold,  term  of  years, 
tenancy  by  statute  merchant,  staple,  eligit,  or  the 
like,  as  any  man  bath  in  lands  or  tenements,  etc. 
Coke,  Litt.  JJ  345,  650  a.  See  Jones,  Land  Office 
Titles  in  Penna.  165-170. 

ESTATE  PER  AUTRE  VIE.  An  es- 
tate for  the  life  of  another.  1  Washburn,  Real 
Prop.  88  ;  2  Sharswood,  Blackst.  Comm.  120. 

ESTATE  IN  COMMON.  An  estate 
held  in  joint  possession  by  two  or  more  per- 
sons at  the  same  time  by  several  and  dis- 
tinct titles.  1  Washburn,  Real  Prop.  415 ; 
2  BlEtckstone,  Comm.  191;  2  Flintoff,  Real 
Prop.  345 ;  1  Preston,  Est.  139.  This  estate 
has  the  single  unity  of  possession. 

ESTATE  UPON  CONDITION.  See 
Condition. 

ESTATE  IN  COPARCENERY.  An 
estate  which  several  persons  hold  as  one  h.eir, 
whether  male  or  female.  This  estate  has  fhe 
three  unities  of  time,  title,  and  possession ; 
bnt  the  interests  of  the  coparceners  may  be 
unequal.  1  Washburn,  Real- Prop.  414;  2 
Sharswood,  Blackst.  Comm.  188;  4  Kent, 
Comm.  366. 


ESTATE  BY  THE  CURTESY.  That 
estate  to  which  a  husLiand  is  entitled  upon  the 
death  of  his  wife  in  the  lands  or  tenements 
of  which  she  was  seised  in  possession  in  fee- 
simple  or  in  fee-tail  during  their  coverture ; 
provided  they  have  had  lawful  issue  born 
alive  and  possibly  capable  of  inheriting  her 
estate.  1  Washburn,  Real  Prop.  128;  2 
Crabb,  Real  Prop.  ?  1074;  Cuke,  Litt.  30  a; 
2  Sharswood,  Blackst.  Comm.  126;  1  Green- 
leaf,  Cruise,  Dig.  153 ;  4  Kent,  Comm.  373, 
note  a.     See  Curtesy. 

ESTATE  IN  DOWER.  An  estate  which 
a  widow  has  for  her  liffe  in  some  portion  of  the 
lands  and  tenements  of  which  her  husband 
was  seised  at  any  time  during  coverture, 
and  which  her  issue  might  have  inherited  if 
she  had  any,  and  which  is  to  take  eflfect  in 
possession  from  the  death  of  her  husband.  1 
Washburn,  Real  Prop.  149  ;  Park,  Dow.  5;  2 
Sharswood,  Blackst.  Comm.  129;  4  Kent, 
Comm.  41 ;  1  Greenleaf,  Cruise,  Dig.  64. 
See  DowER. 

ESTATE  BY  ELEGIT.     See  Elegit. 

ESTATE  IN  EXPECTANCY.  An  es- 
tate giving  a  present  or  vested  contingent  right 
of  future  enjoyment.  One  in  which  the  right 
to  pernancy  of  the  profits  is.  postponed  to 
some  future  period.  1  Greenleaf,  Cruise, 
Dig.  701. 

ESTATE  IN  FEE-SIMPLE.  The  es- 
tate which  a  man  has  where  lands  are  given 
to  him  and  to  his  heirs  absolutely  without 
any  end  or  limit  put  to  his  estate.  2  Shars- 
wood, Blackst.  Comm.  106;  Plowd.  557;  1 
Preston,  Est.  425;  Littleton,  §  1;  1  Wash- 
burn, Real  Prop.  51..  The  word  simple  does 
not  add  any  significance,  but  is  used  to  mark 
fully  the  distinction  between  an  unqualified 
fee  and  a  fee-tail  or  any  class  of  conditional 
estates.     1  Washliurn,  Real  Prop.  51. 

ESTATE  IN  FEE-TAIL.  An  inherit- 
able estate  which  will  descend  to  certain 
classes  of  heirs.  The  words  "heirs  of  the 
body"  of,  etc.  are  the  proper  words  of  crea- 
tion, 1  Washburn,  Real  Prop.  51,  said  to 
exist  by  virtue  of  the  statute  de  Donis. 
Crabb,  Real  Prop.  ?  971 ;  1  Greenleaf,  Cruise, 
Dig.  79.  See,  generally,  DuCange ;  1  Green- 
leaf, Cruise,  Dig.  20,  79  ;  Littleton,  J  18  ;  Sul- 
livan, Lect.  xvi.-xviii. ;  Wright,  Ten.  187  ; 
1  Washburn,  Real  Prop.  66 ;  1  Gray,  Mass. 
286  ;  5  id.  523  ;  35  N.  H.  176  ;  26  Penn.  St. 
126 ;  8  Gill,  iMd.  18. 

ESTATE  OF  INHERITANCE.  An 
estate  which  may  descend  to  heirs.  1  Wash- 
burn, Real  Prop.  51 ;  1  Stephen,  Comm.  218. 

All  freehold  estates  are  estates  of  inherit- 
ance, except  estates  for  life.  Crabb,  Real 
Prop,  i  945. 

ESTATE    OP    JOINT     TENANCY. 

The  estate  which  subsists  where  several  persons 
have  any  subject  of  property  jointly  between 
them  in  equal  shares  by  purchase.  1  Wash- 
burn, Real  Prop.  406  ;  Williams,  Real  Prop. 
112  ;  1  Blackstone,  Comm.  180.  The  right  of 
survivorship  is  the  distinguishing  character- 


ESTATE  FOR  LIFE 


640 


ESTATE  AT  WILL 


istio  of  this  estate.  Littleton,  g  280.  In 
most  of  the  United  States  the  presumption  is 
that  all  tenants  holding  jointly  hold  as  ten- 
ants in  common,  unless  a  clear  intention  to 
the  contrary  be  shown.  6  Gray,  Mass.  428 ; 
7  Mass.  131;  5  Halst.  N.  J.  42 ;  20  Ala.  n.  s. 
112;  IRoot,  Conn.  48;  2  Ohio,  306;  10  Ohio, 
1;  11  Serg.  &  R.  Penn.  191;  3  Vt.  543;  3 
Md.  Ch.  Deo.  547  ;  1  Greenleaf,  Cruise,  Dig. 
829 ;  1  Washburn,  Real  Prop.  408. 

ESTATE  FOR  LIFE.  A  freehold  es- 
tate, not  of  inheritance,  but  which  is  held  by 
the  tenant  for  his  own  life  or  the  life  or  lives 
of  one  or  more  other  persons,  or  for  an  inde- 
finite period,  which  may  endure  for  the  life 
or  lives  of  persons  in  being,  and  not  beyond 
the  period  of  a  life.  1  Washburn,  Real  Prop. 
88 :  2  Crabb,  Real  Prop.  §  1020 ;  1  Greenleaf, 
Cruise,  Dig.  102;  Coke,  Litt.  42  a;  Bracton,  I 
lib.  4,  c.  28,  §  207.  When  the  measure  of 
duration  is  the  tenant's  own  life,  it  is  called 
an  estate  "  for  the  tenant's  own  life  ;"  when 
the  measure  of  duration  is  the  life  of  another 
person,  it  is  called  an  estate  "per  (or  pur) 
autre  vie."  1  Washburn,  Real  Prop.  88 ;  2 
Sharswood,  Blackst.  Comm.  120 ;  Coke,  Litt. 
41  b;  4  Kent,  Comm.  23,  24. 

Estates  for  life  may  be  created  by  act  of 
law  or  by  act  of  the  parties :  in  the  former  case 
they  are  called  legal,  in  the  latter,  conven- 
tional. The  legal  life  estates  are  estates-tail 
after  possibility  of  issue  extinct,  estates  by 
dower,  estates  by  curtesy,  jointures.  34  Me. 
151 ;  5  Gratt.  Va.  499 ;  l-Cush.  Mass.  95  ;  6  id. 
87;  24Penn.  St.  102;  GInd.  489;  3  Eng.  L.  & 
Eq.  345 ;  5  Md.  219 ;  1  Greenleaf,  Cruise,  Dig. 
103. 

The  chief  incidents  of  life  estates  are  a 
right  to  take  reasonable  estovers,  and  freedom 
from  injury  by  a  sudden  termination  or  dis- 
turbance of  the  estate.  Under-tenants  have 
the  same  privileges  as  the  original  tenant; 
and  acts  of  the  Original  tenant  which  would 
destroy  his  own  claim  to  these  privileges  will 
not  affect  them.     See  19  Penn.  St.  323. 

Their  right,  however,  does  not  of  course, 
as  against  the  superior  lord,  extend  beyond 
the  life  of  the  original  tenant.  2  Sharswood, 
Blackst.  Comm.  122;  1  Rolle,  Abr.  727;  1 
Washburn,  Real  Prop.  88  et  seq. ;  Coke,  Litt.  41 
6  et  seq. ;  2  Flintoff,  Real  Prop.  232 ;  1  Green- 
leaf, Cruise,  Dig.  102  et  seq. 

ESTATE  IN  POSSESSION.  An  es- 
tate where  the  tenant  is  in  actual  pernancy 
or  receipt  of  the  rents  and  other  advantages 
arising  therefrom.  2  Crabb,  Real  Prop.  § 
2322 ;  2  Sharswood,  Blackst.  Comm.  163 ;  1 
Greenleaf,  Cruise,  Dig.  701. 

ESTATE  IN  REMAINDER.  An  es- 
tate limited  to  take  effect  in  possession,  or  in 
enjoyment,  or  in  both,  subject  only  to  any 
term  of  years  or  contingent  interest  that  may 
intervene  immediately  after  the  regular  ex- 
piration of  a  particular  estate  of  freehold 
previously  created  together  with  it,  by  the 
same  instrument,  out  of  the  same  subject  of 
property.  2  Fearne,  Cont.  Rem.  (Smith's  ed.) 
J  159 ;  2  Sharswood,  Blackst.  Comm.  163 ;  1 


Greenleaf,  Cruise,  Dig.  701 ;  4  Kent,  Comm 
209.     See  Contingent  Remainder  ;  Remain- 

DEK. 

ESTATE  IN  REVERSION.  The  re- 
sidue of  an  estate  left  in  the  grantor,  to  com- 
mence in  possession  after  the  determination 
of  some  particular  estate  granted  out  by  him. 
2  Sharswood,  Blackst.  Comm.  175;  Coke, 
Litt.  22;  Crabb,  Real  Prop,  i  2345.  The 
residue  of  an  estate  which  always  continues 
in  him  who  made  a  particular  grant.  Plowd. 
151;  1  Greenleaf,  Cruise,  Dig.  817;  Coke, 
Litt.  22  b,  142  b.  It  is  an  estate  in  expect- 
ancy created  by  law. 

ESTATE  IN  SEVERALTY.  An  es- 
tate held  by  a  person  in  his  own  right  only, 
without  any  other  person  being  joined  or 
connected  with  him  in  point  of  interest  dur- 
ing his  estate.  2  Blackstone,  Comm.  179 ;  1 
Greenleaf,  Cruise,  Dig.  829 ;  1  Washburn, 
Real  Prop.  112. 

ESTATE  BY  STATUTE  MER- 
CHANT. An  estate  whereby  the  creditor, 
under  the  custom  of  London,  retained  the 
possession  of  all  his  debtor's  lands  until  his 
debts  were  paid.  1  Greenleaf,  Cruise,  Dig. 
515.     See  Statute  Merchant. 

ESTATE    AT    SUFFERANCE.     The 

interest  of  a  tenant  who  has  come  rightfully 
into  possession  of  lands  by  permission  of  the 
owner  and  continues  to  occupy  the  same  after 
the  period  for  which  he  is  entitled  to  hold  by 
such  permission.  1  Washburn,  Real  Prop. 
392 ;  2  Blackstone,  Comm.  150 ;  Coke,  Litt. 
57  b;  Smith,  Landl.  &  T.  217 ;  Crabb,  Real 
Prop.  2  1543.  This  estate  is  of  infrequent 
occurrence,  but  is  recognized  as  so  far  an 
estate  that  the  landlord  must  enter  before  he 
can  bring  ejectment  against  the  tenant.  3 
Term,  292 ;  8  id.  403  ;  1  Mann.  &  G.  644.  If 
the  tenant  has  personally  left  the  house,  the 
landlord  may  break  in  the  doors,  1  Bingh.  58; 
17  Pick.  Mass.  263,  266;  and  the  modern  rule 
seems  to  be  that  the  landlord  may  use  force 
to  iegain  possession,  subject  only  to  indict- 
ment if  any  injury  is  committed  against  the 
public  peace.  7  Term,  431 ;  1  Cush.  Mass. 
182;  7  Mete.  Mass.  147 ;  14  Mees.  &  W.  Exch. 
437  ;  4  Johns.  N.  Y.  150  ;  1  Watts  &  S.  Penn. 
90;  1  Washburn,  Real  Prop.  390,  396  ;  7  Mann. 
&  G.  316 ;  13  Johns.  N.  Y.  235 ;  13  Pick. 
Mass.  36. 

ESTATE  TAIL.  See  Estate  in  Fee- 
Tail. 

ESTATE  IN  VADIO.  Pledge.  See 
Moktgage. 

ESTATE  AT  AWILL.  An  estate  in 
lands  which  the  tenant  has  by  entry  made 
thereon  under  a  demise,  to  hold  during  the 
joint  wills  of  the  parties  to  the  same.  Coke, 
Ifitt.  55  a;  Tudor,  Lead.  Cas.  10 ;  Smith, 
Landl.  &  T.  16 ;  2  Sharswood,  Blackst.  Comm. 
145;  4  Kent,  Comm.  110;  1  Washburn,  Real 
Prop.  870.  Estates  properly  at  will  are  of 
very  infrequent  occurrence,  being  generally 
turned  into  estates  for  years  or  from  year 
to  year  by  the  decisions  of  the  courts  or  by 
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Btatute.  1  Washburn,  Real  Prop.  370;  4 
Kent,  Oomm.  115;  Tudor,  Lead.  Cas.  14;  4 
Rawle,  Penn.  123 ;  1  Term,  159. 

ESTATE  FOR  YEARS.  An  interest 
in  lauds  by  virtue  of  a  ooutract  for  the  pos- 
session of  them  for  a  definite  and  limited 
period  of  time.  2  Sharswood,  Blackst.  Comm. 
140 ;  2  Crabb,  Real  Prop.  J  1267 ;  Bacon,  Abr. 
Leases;  Williams,  Real  Prop.  195  ;  1  Wash- 
burn, Real  Prop.  298;  1  Piatt,  Leases,  47. 
Such  estates  are  frequently  called  terms.  The 
length  of  time  for  which  the  estate  is  to  en- 
dure is  of  no  importance  in  ascertaining  its 
character,  unless  otherwise  declared  by  sta- 
tute. 15  Mass.  439;  1  N.  H.  350:  13  Serg. 
&  R.  Penn.  60;  4  Kent,  Comm.  93.  See  1 
Greenleaf,  Cruise,  Dig.  252,  note. 

ESTATES  OF  THE  REALM.  The 
lords  spiritual,  the  lords  temporal,  and  the 
commons  of  Great  Britain.  1  Blaokstone, 
Comm.  153.  Sometimes  called  the  three 
estates. 

ESTER  IN  JUDGMENT.  To  appear 
before  a  tribunal  either  as  plaintiff  or  de- 
fendant. 

ESTOPPEL.  The  preclusion  of  a  person 
from  asserting  a  fact  by  previous  conduct,  in- 
consistent therewith,  on  his  own  part  or  the 
part  of  those  under  whom  he  claims,  or  by 
an  adjudication  upon  his  rights  which  he 
cannot  be  allowed  to  call  in  question. 

A  preclusion,  in  law,  which  prevents  a  man 
from  alleging  or  denying  a  fact,  in  conse- 
quence of  his  own  previous  act,  allegation, 
or  denial  of  a  contrary  tenor.  Stephen,  Plead. 
239. 

A  plea  which  neither  admits  nor  denies  the 
facts  alleged  by  the  plaintiff,  but  denies  his 
right  to  allege  them.    Gould,  Plead,  c.  2,  J  39. 

A  special  plea  in  bar,  which  happens  where 
a  man  has  done  some  act  or  executed  some 
deed  which  precludes  him  from  averring  any 
thing  to  the  contrary.  3  Blackstone,  Comm. 
308. 

Where  a  fact  has  been  admitted  or  asserted  for 
the  purpose  of  influencing  the  conduct  or  deriving 
a  benefit  from  another  so  that  it  cannot  be  denied 
without  a  breach  of  good  faith,  the  law  enforces  the 
rule  of  good  morals  as  a  rule  of  policy,  and  precludes 
the  party  from  repudiating  his  representations  or 
denying  the  truth  of  his  admissions.  6  Ohio,  199; 
Kawle,  Cov.  3d  ed.  407. 

This  doctrine  of  law  gives  rise  to  a  kind  of  plead- 
ing that  is  neither  by  way  of  traverse,  nor  confession 
and  avoidance,  viz. :  a  pleading  that,  waiving  any 
question  of  fact,  relies  merely  on  the  estoppel,  and, 
after  stating  the  previous  act,  allegation,  or  denial 
of  the  opposite  party,  prays  judgment  if  he  shall 
be  received  or  admitted  to  aver  contrary  to  what  he 
before  did  or  said.  This  pleading  is  called  a  plead- 
ing by  way  of  estoppel.     Stephen,  Plead.  240. 

Formerly  the  questions  of  regarding  estoppel 
arose  almost  entirely  in  relation  to  transfers  of  real 
property,  and  the  rules  in  regard  to  one  kind  of 
estoppel  were  quite  fully  elaborated.  In  more  mo- 
dern time  the  prinriple  has  come  to  be  applied  to 
all  cases  where  one  by  words  or  conduct  wilfully 
causes  another  to  believe  in  the  existence  of  a  cer- 
tain state  of  things,  and  induces  him  to  act  on  that 
belief  or  to  alter  his  own  previous  position.  2  Exch. 
653;  1  Zabr.  N.  J.  403;  28  Me.  525;  9  N.  Y.  121; 
Ifi  Wend.  N.  Y.  631 ;  40  Me.  348.     See,  as  to  the 


reason  and  propriety  of  the  doctrine.  Coke,  Litt. 
362  ay  11  Wend.  N.  Y.  117;  13  id.  178;  3  Hill,  N. 
Y.  219;  1  Dev.  &  B.  No.  C.  464;  12  Vt.  44. 

2.  By  Deed.  Such  as  arises  from  the  pro- 
visions of  a  deed.  It  is  a  general  rule  that 
a  party  to  a  deed  is  estopped  to  deny  any 
thing  stated  therein  which  has  operated  upon 
the  other  party:  as,  the  inducement  to  accept 
and  act  under  such  deed,  1  Washburn,  Real 
Prop.  464;  7  Conn.  214;  13  Vt.  158;  3  Mo. 
373;  5  Ohio,  199;  10  Cush.  Mass.  163;  and 
see  5  Johns.  Ch.  N.  Y.  23 ;-  7  J.  J.  Marsh.  Ky. 
14;  15  Mass.  307;  13  Pick.  Mass.  IIG;  3  Cal. 
263;  6  id.  153;  2  Serg.  &  R.  Penn.  507;  3 
M'Cord,  So.  C.  411;  6  Ohio,  366;  including  a 
deed  made  with  covenant  of  warranty,  which 
estops  even  as  to  a  subsequently  acquired 
title.  11  Johns.  N.  Y.  91 ;  13  uL  316 ;  14  id. 
193 ;  9  Cow.  N.  Y.  271 :  3  Pick.  Mass.  52  ;  13 
id.  116;  24  id.  324;  3  Mete.  Mass.  121;  13 
N.  H.  389;  20  Me.  260;  3  Ohio,  107;  12  Vt. 
39.  But  see  13  Pick.  Mass.  116;  5  Gray,  Mass. 
328;  4  Wend.  N.  Y.  300;  11  Ohio,  475;  14 
Me.  351;  43  1^.432. 

3.  To  create  an  estoppel,  the  deed  must  be 
good  and  valid  in  its  form  and  execution,  2 
Washburn,  Real  Prop.  41,  and  must  convey 
no  title  upon  which  the  warranty  can  ope- 
rate in  case  of  a  covenant.  3  McLean,  0.  C. 
56  ;  9  Cow.  N.  Y.  271 ;  2  Preston,  Abstr.  216. 
Estoppels  affect  only  parties  and  privies  in 
blood,  law,  or  estate.  6  Bingh.  n.  c.  79 ;  3 
Johns.  Ch.  N.  Y.  103  ;  6  Mass.  418;  24  Pick. 
Mass.  324 ;  35  N.  H.  99  ;  5  Ohio,  190 :  11  id. 
478 ;  2  Dev.  No.  C.  177  ;  13  N.  H.  389.  See 
2  Washburn,  Real  Prop.  480.  Estoppels,  it 
is  said,  must  be  reciprocal.  Coke,  Litt.  352  a. 
But  see  4  Litt.  Ky.  272  ;  15  Mass.  499 ;  11  Ark. 
82  ;  2  Smith,  Lead.  Cas.  5  Hare  &  W.  ed.  664. 
And  see  2  Washburn,  Real  Prop.  458-481. 

4.  By  Matter  or  Record.  Such  as  arises 
from  the  adjudication  of  a  competent  court. 
Judgments  m  courts  of  record,  and  decrees 
and  other  final  determinations  of  ecclesias- 
tical, maritime,  and  military  courts,  work  es- 
toppels. 4  Kent,  Comm.lOlh  ed.293;  4  Mass. 
Ci5  ;  10  id.  155  ;  1  Munf.  Va.  466 ;  3  East, 
345,  356 ;  2  Barnew.  &  Aid.  362. 

By  Matter  in  Pays.  Such  as  arises  from 
the  acts  and  declarations  of  a  person  by  which 
he  designedly  induces  another  to  alter  his  po- 
sition injuriously  to  himself.  17  Conn.  345, 
355 ;  18  id.  138 ;  5  Den.  N.  Y.  154.  This 
principle  has  been  applied  to  cases  of  dedi- 
cation of  land  to  the  public  use,  6  Pet.  438 ; 
19  Pick.  Mass.  405,  of  the  owner's  standing 
by  and  seeing  land  improved  upon,  8  Wend. 
N.  Y.  483 ;  4  Watts  &  S.  Penn.  323,  or  sold, 
7  Watts,  Penn.  168 ;  11  N.  H.  201 ;  2  Dan. 
Ky.  13  ;  13  Cal.  359  ;  1  Woodb.  &  M.  C.  C. 
213  ;  21  Me.  130 ;  40  id.  348,  without  making 
claim.  But  see  16  Pick.  Mass.  457  ;  2  Mete. 
Mass.  423;  36  Me.  178.  See  Admission; 
Confession.  Consult  4  Kent,  Ccmm.  10th  ed. 
293,  n. ;  2  Washburn,  Real  Prop.  458-481 ;  2 
Smith,  Lead.  Cas.  5  Hare  &  W.  ed.;  Rawle, 
Cov.  3d  ed.  c.  9. 

ESTOVERS  (estovviers,  necessaries ;  from 
eaioffer,  to  lurnish).     The  right  or  privilege 
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•which  a  tenant  has  to  furnish  himself  with 
so  much  wood  from  the  demised  premises  as 
may  be  sufficient  or  necessary  for  his  fuel, 
fences,  and  other  agricultural  operations.  2 
Blackstone,  Comm.  35  ;  Woodfall,  Landl.  & 
Ten.  232 ;  10  Wend.  N.  Y.  639. 

2.  Any  tenant  may  claim  this  right,  whether 
he  be  a  tenant  for  life,  for  years,  or  at  will : 
and  that  without  waiting  for  any  special 
leave  or  assignment  of  the  lessor,  unless  he 
is  restrained  by  some  provision  contained  in 
his  lease.  Sheppard,  Touchst.  3,  n.  1.  Nor 
does  it  appear  to  be  necessary  that  the  wood 
should  all  be  consumed  upon  the  premises, 
provided  it  is  taken  in  good  faith  for  the  use 
of  the  tenant  and  his  servants,  and  in  rea- 
sonable quantities,  with  the  further  qualifica- 
tion, also,  that  no  substantial  injury  be  done 
to  the  inheritance.     1  Paige,  Oh.  N.  Y.  573. 

3.  Where  several  tenants  are  granted  the 
right  of  estovers  from  the  same  estate,  it  be- 
comes a  common  of  estovers ;  but  no  one  of 
such  tenants  can,  by  underletting  his  land  to 
two  or  more  persons,  apportion  this  right 
among  them ;  for  in  this  way  he  might  sur- 
charge the  land,  and  the  rights  of  his  co- 
tenants,  as  well  as  those  of  the  landlord, 
would  be  thereby  invaded.  In  case,  there- 
fore, of  the  division  of  a  farm  among  several 
tenants,  neither  of  the  under-tenants  can 
have  estovers,  and  the  right,  consequently, 
becomes  extinguished.  10  Wend.  N.  Y.  650  ; 
4  Coke,  36  ;  8  id.  78.  There  is  much  learn- 
ing in  the  old  books  relative  to  the  creation, 
apportionment,  suspension,  and  extinguish- 
ment of  these  rights,  ,very  little  of  which, 
however,  is  applicable  to  the  condition  of 
things  in  this  country,  except  perhaps  in 
the  state  of  New  York,  where  the  entangle- 
ments produced  by  grants  of  the  manor-lands 
have  led  to  some  litigation  on  the  subject. 
Taylor,  Landl.  &  Ten.  g  220.  See  4  Washburn, 
Real  Prop.  99  ;  7  Bingh.  640  ;  7  Pick.  Mass. 
152  ;  17  id.  248 ;  14  Me.  221 ;  2  N.  H.  130  ; 
7  id.  341 ;  7  Ired.  Eq.  No.  C.  197 ;  6  Yerg. 
Tenn.  334 ;  5  Mas.  0.  C.  13. 

ESTRAYS.  Cattle  whose  owner  is  un- 
known. 2  Kent,  Comm.  359 ;  Spelman, 
Gloss.  Any  beast,  not  wild,  found  within 
any  lordship,  and  not  owned  by  any  man. 
Cowel ;  1  Blackstone,  Comm.  297 ;  2  id.  14. 
These  belonged  to  the  lord  of  the  soil.  Brit- 
tan,  c.  17. 

ESTREAT.  A  true  copy  or  note  of  some 
original  writing  or  record,  iinl  especially  of 
fines  and  amercements  imposed  by  a  court, 
extracted  from  the  record,  and  certified  to 
a  proper  officer  or  officers  authorized  and 
required  to  collect  them.  Fitzherbert,  Nat. 
Brev.  57,  76.  A  forfeited  recognizance  taken 
out  from  among  the  other  records  for  the  pur- 
pose of  being  sent  up  to  the  exchequer,  that 
the  parties  might  be  sued  thereon,  was  said  to 
be  estreated.     4  Blackstone,  Comm.  253 

BSTREPEMENT.  A  common-law  writ 
for  the  prevention  of  waste. 

The  writ  lay  at  onmmon  law  to  prevent  a  party 
in  possession  from  committing  waste  on  an  estate 


the  title  to  which  was  disputed,  after  judgment  ob- 
tained in  any  real  action  and  before  possession  was 
delivered  by  the  sheriff. 

But,  as  waste  might  be  committed  in  some  cases 
pending  the  suit,  the  statute  of  Gloucester  gave 
another  writ  of  estrepement  pendente  placito,  com- 
manding the  sheriff  firmly  to  inhibit  the  tenant 
"  we  facial  vaatum  vel  atrepementum  pendente  pla* 
cito  dicta  indiscueao."  By  virtue  of  either  of  these 
writs,  the  sheriff  may  resist  those  who  commit 
waste  or  offer  to  do  so ;  and  he  might  use  sufficient 
force  for  the  purpose.  3  Blackstone,  Comm.  225, 226. 

2.  This  writ  is  sometimes  directed  to  the 
sheriff  and  the  party  in  possession  of  the 
lands,  in  order  to  make  him  amenable  to  the 
court  as  for  a  contempt  in  case  of  his  disobe- 
dience to  the  injunction  of  the  writ.  At 
common  law  the  process  proper  to  bring  the 
tenant  into  court  is  a  venire  facias,  and 
thereon  an  attachment.  Upon  the  defend- 
ant's coming  in,  the  plaintiff  declares  against 
him.  The  defendant  usually  pleads  "  that 
he  has  done  no  waste  contrary  to  the  prohi- 
bition of  the  writ."  The  issue  on  this  plea 
is  tried  by  a  jury,  and  in  caee  they  find 
against  the  defendant  they  assess  damages 
which  the  plaintiff  recovers.  But,  as  this 
verdict  convicts  the  defendant  of  a  contempt, 
the  court  proceed  against  him  for  that  cause 
as  in  other  cases.  Coke,  2d  Inst.  329 ;  Rastell, 
Entr.  317 ;  More,  100 ;  1  Bos.  &  P.  121 ;  2 
Lilly,  Reg.  Estrepement;  5  Coke,  119  ;  Reg. 
Brev.  76,  77. 

3.  In  Pennsylvania,  by  legislative  enact- 
ment, the  remedy  by  estrepement  is  extended 
for  the  benefit  of  any  owner  of  lands  leased 
for  years  or  at  will,  at  any  time  during  the 
continuance  or  after  the  expiration  of  such 
demise,  and  due  notice  given  to  the  tenant  to 
leave  the  same,  agreeably  to  law ;  or  for  any 
purchaser  at  sheriff  or  coroner's  sale  of  lands, 
etc.,  after  he  has  been  declared  the  highest 
bidder  by  the  sheriff  or  coroner ;  or  for  any 
mortgagee  or  judgment-creditor,  after  the 
lands  bound  by  such  judgment  or  mortgage 
shall  have  been  condemned  by  inquisition,  or 
which  may  be  subject  to  be  sold  by  a  writ  of 
venditioni  exponas  or  levari  facias.  See  10 
Viner,  Abr.  497  ;  Woodfall,  Landl.  &  Ten. 
447  ;  Archbold,  Civ.  Plead.  17 ;  7  Comyns, 
Dig.  659. 

ETCETERA  (Lat.).  And  others;  and 
other  things. 

The  abbreviation  etc.  was  formerly  much 
used  in  pleading  to  avoid  the  inconveniences 
attendant  upon  making  full  and  half  defence. 
See  Defence.  It  is  not  generally  to  be  used 
in  solemn  instruments.  See  6  Serg.  &  R. 
Penn.  427. 

ET  DE  HOC  PONIT  SE  SUPER 
PATRIAM  (Lat.).  And  of  this  he  puts  him- 
self upon  the  country.  The  Latin  form  of  con- 
cluding a  traverse.  See  3  Blackstone,  Comm. 
313. 

ET  HOC  PARATUS  EST  VERIFI- 
CARE (Lat.).  And  this  he  is  prepared  to 
verify.  The  Latin  form  of  concluding  a  plea 
in  confession  and  avoidance ;  that  is,  where 
the  defendant  has  confessed  all  that  the  plain 
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tiff  has  set  forth,  and  has  pleaded  new  matter 
in  avoidance.     1  Salk.  2. 

ET  HOC  PETIT  QUOD  INQURIA- 
TUR  PER  PATRIAM  (Lat.).  And  this  he 
prays  may  be  inquired  into  by  his  covntry. 
The  conclusion  of  a  plea  tendering  an  issue 
to  the  country.     1  Salk.  3. 

ETINDE  PHODUCITSBCTAM(Lat.). 

And  thereupon  he  brings  suit.  The  Latin 
conclusion  of  a  declaration,  except  against 
attorneys  and  other  officers  of  the  court.  3 
Sharswood,  Blackst.  Comm.  295. 

ET  MODO  AD  HUNG  DIEM  (Lat.). 
And  now  at  this  day.  The  Latin  form  of  the 
commencement  of  the  record  on  appearance 
of  the  parties. 

ET  NON  (Lat.).     And  not.    These  words 
are  sometimes  employed  in  pleading  to  con- 
vey a  pointed  denial.     They  have  the  same 
effect  as  "  without  this,"  absque  hoc. 
vier,  Inst.  u.  2981,  note. 

ETTNDO  MORANDO  ET  REDE- 
tJNDO  (Lat.).  This  Latin  phrase  signifies 
going,  remaining,  and  returning.  It  is  em- 
ployed in  cases  where  a  person,  either  as  a 
party,  a  witness,  or  one  acting  in  some  other 
capacity,  as  an  elector,  is  privileged  from 
arrest,  in  order  to  give  him  the  freedom  ne- 
cessary to  the  performance  of  his  respective 
obligations,  to  signify  that  he  is  protected 
from  arrest  eundo  morando  et  redeundo.  See 
3  Bouvier,  Inst.  n.  3380. 

EUNOMY.  Equal  laws  and  a  well-ad- 
justed constitution  of  government. 

EUWTICH.  A  male  whose  organs  of  ge- 
neration have  been  so  far  removed  or  dis- 
organized that  he  is  rendered  incapable  of 
reproducing  his  species.  Domat,  Lois  Civ. 
liv.  pr61.  tit.  2,  B.  1,  n.  10. 

EVASION  (Lat.  evadere,  to  avoid).  A 
subtle  device  to  set  aside  the  truth  or  escape 
the  punishment  of  the  law :  as,  if  a  man 
should  tempt  another  to  strike  him  first,  in 
order  that  he  might  have  an  opportunity  of 
returning  the  blow  with  impunity.  He  is, 
nevertheless,  punishable,  because  he  becomes 
himself  the  aggressor  in  such  a  case.  Haw- 
kins, PL  Cr.  c.  31,  ??  24,  25 ;  Bacon,  Abr. 
Fraud,  A. 

EVICTION.  Depriving  a  person  of  the 
possession  of  his  lands  or  tenements. 

Technically,  the  dispossession  must  be  by 
judgment  of  law ;  if  otherwise,  it  is  an  ouster. 

Total  eviction  takes  place  when  the  pos- 
sessor is  wholly  deprived  of  his  rights  in 
the  premises.  Partial  eviction  takes  place 
when  the  possessor  is  deprived  of  only  a  por- 
tion of  them :  as,  if  a  third  person  comes  in 
and  ejects  him  from  the  possession  of  half 
his  land,  or  establishes  a  right  to  some'ease- 
ment  over  it,  by  a  title  which  is  prior  to  that 
under  which  he  holds. 

2.  With  respect  to  the  demised  premises, 
an  eviction  consists  in  taking  from  a  tenant 
some  part  of  the  premises  of  which  he  was 
in  possession,  not  in  refusing  to  put  him  in 


possession  of  something  which  by  the  agree- 
ment with  his  landlord  he  should  have  en- 
joyed. 12  Wend.  N.  Y.  529.  And  in  order 
to  effect  a  suspension  of  rent  there  must  be 
something  equivalent  to  an  expulsion  from 
the  premises,  and  not  a  mere  trespass  or  dis- 
turbance in  the  enjoyment  of  them.  4  Wend. 
N.  Y.  505  ;  5  Sandf.  N.  Y  542 ;  T.  Jones, 
148;  1  Yerg.  Tenn.  379. 

3.  It  is  not  necessary,  however,  in  order 
to  produce  the  eviction  of  a  tenant,  that  there 
should  be  an  actual  physical  expulsion  ;  for 
a  landlord  may  do  many  acts  tending  to 
diminish  the  enjoyment  of  the  premises,  short 
of  an  expulsion,  which  will  amount  to  an 
eviction  in  law:  as,  if  he  erects  a  nuisance 
so  near  the  demised  premises  as  to  deprive 
the  tenant  of  the  use  of  them,  or  if  he 
otherwise  intentionally  disturbs  the  tenant's 
enjoyment  to  such  an  extent  as  to  injure  his 
business  or  destroy  the  comfort  of  himself  and 
family,  it  will  amount  to  an  eviction.  8  Cow. 
N.  Y.  727;  2  Ired.  No.  C.  350;  1  Sandf.  N.  Y. 
260  ;  4  N.  Y.  217. 

4.  The  remedy  for  an  eviction  depends 
chiefly  upon  the  covenants  in  the  deed  under 
which  the  party  held.  When  the  grantee 
suffers  a  total  eviction,  if  he  has  a  covenant 
of  seisin  or  for  quiet  enjoyment,  he  recovers 
from  the  grantor  the  consideration-money 
which  he  paid  for  the  land,  with  interest, 
and  not  the  enhanced  value  of  the  premises, 
whether  such  value  has  been  created  by  the 
expenditure  of  money  in  improvements  there- 
on, or  by  any  other  more  general  cause.  14 
Wend.  N.  Y.  38;  2jyiass.  432;  2  Wheat. 
Penn.  62.  And  this  ?eems  to  be  the  general 
rule  in  the  United  States.  3  Caines,  N.  Y. 
Ill;  4  Johns.  N.  Y.  1;  13  id.  50;  4  Dall. 
Penn.  441 ;  Cooke,  Tenn.  447  ;  1  Hen.  &  M. 
Va.  202 ;  5  Munf.  Va.  415 ;  4  Halst.  N.  J. 
139;  2  Bibb,  Ky.  272.  In  Massachusetts, 
the  measure  of  damages  on  a  covenant  of 
warranty  is  the  value  of  the  land  at  the 
time  of  eviction.  3  Mass.  523  ;  4  id.  108. 
See,  as  to  other  states,  1  Bav,  So.  C.  19,  265 ; 
3  Des.  Eq.  So.  C.245 ;  2  M'"Cord,  So.  C.  413  ; 
3  Call,  Va.  326. 

5.  With  respect  to  a  lessee,  however,  who 
pays  no  purchase-money,  the  rule  of  damages 
upon  an  eviction  is  different;  for  he  recovers 
nothing,  except  such  expenses  as  he  may 
haVe  been  put  to  in  defending  his'possession ; 
and  as  to  any  improvements  he  may  have 
made  upon  the  premises,  he  stands  upon  the 
same  general  footing  with  a  purchaser.  The 
rents  reserved  in  a  lease,  where  no  other 
consideration  is  paid,  are  regarded  as  a  just 
equivalent  for  the  use  of  the  demised  pre- 
mises. Upon  an  eviction  the  rent  ceases, 
and  the  lessee  is  thereby  relieved  from  a 
burden  which  must  be  deemed  equal  to  the 
benefit  he  would  have  derived  from  the  con- 
tinued enjoyment  of  the  property.  2  Hill, 
N.  Y.  105.  And  see  1  Du.  N.  Y.  343  ;  Taylor, 
Landl.  &  Ten.  g  317. 

6.  When  the  eviction  is  only  partial,  the 
damages  to  be  recovered  under  the  covenant 
of  seisin  are  a  ratable  part  of  the  original 
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price,  and  they  are  to  bear  the  same  ratio  to 
the  whole  consideration  that  the  value  of  the 
land  to  which  the  title  has  failed  bears  to 
the  value  of  the  vrhole  tract.  The  contract  is 
not  rescinded,  so  as  to  entitle  the  vendee  to 
the  whole  consideration-money,  but  only  to 
the  amount  of  the  relative  value  of  the  part 
lost.  5  Johns.  N.  Y.  49 ;  12  id.  126 ;  La. 
Civ.  Code,  2490;  4  Kent,  Comm.  462.  See  6 
Bacon,  Abr.  44 ;  1  Saund.  204,  note  2,  322  a, 
note  2;  1  Bouvier,  Inst.  n.  650. 

EVIDENCE.  That  which  tends  to  prove 
or  disprove  any  matter  in  question,  or  to  in- 
fluence the  belief  respecting  it.  Belief  is 
produced  by  the  consideration  of  something 
presented  to  the  mind.  The  matter  thus  pre- 
sented, in  whatever  shape  it  may  come,  and 
through  whatever  material  organ  it  is  derived, 
is  evidence.  Prof.  Parlier,  Lectures  on  Medical 
Jurisprudence,  in  Dartmouth  College,  N.  H. 

The  word  evidence,  in  legal  acceptation, 
includes  all  the  meam  by  which  any  alleged 
matter  of  fact,  the  truth  of  which  is  submit- 
ted to  investigation,  is  established  or  dis- 
proved.    1  Grecnleaf,  Ev.  c.  1,  ?  1. 

That  which  is  legally  submitted  to  a  jury, 
to  enable  them  to  decide  upon  the  questions 
in  dispute,  or  issues,  as  pointed  out  by  the 
pleadings,  and  distinguished  from  all  com- 
ment and  argument,  is  termed  evidence.  1 
Starkie,  Ev.  pt.  1,  J  3. 

2.  Evidence  may  be  considered  with  refer- 
ence to  its  instruments,  its  nature,  its  legal 
character,  its  effect,  its  object,  and  the  modes 
of  its  introduction. 

The  instruments  of  evidence,  in  the  legal 
acceptation  of  the  term,  are : — 

1.  Judicial  notice  or  recognition.  There 
are  divers  things  of  which  courts  take  ju- 
dicial notice,  without  the  introduction  of 
proof  by  the  parties :  such  as  the  territorial 
extent  of  their  jurisdiction,  local  divisions  of 
their  own  countries,  seats  of  courts,  etc.  If 
the  judge  needs  information  on  subjects,  he 
will  seek  it  from  such  sources  as  he  deems 
authentic.     See  1  Greenleaf,  Ev.  u.  2. 

2.  Public  records;  the  registers  of  official 
transactions  made  by  officers  appointed  for 
the  purpose :  as,  the  public  statutes,  the  judg- 
ments and  proceedings  of  courts,  etc. 

3.  Judicial  writings:  such  as  inquisitions, 
depositions^  etc. 

4.  Public  documents  having  a  semi-official 
character:  as,  the  statute-books  published 
under  the  authority  of  the  government,  docu- 
ments printed  by  the  authority  of  congress, 
etc. 

5.  Private  writings:  as,  deeds,  contracts, 
wills. 

6.  Testimony  of  witnesses  and,  sometimes, 
of  the  parties  to  a  cause. 

7.  Personal  inspection,  by  the  jury  or  tri- 
bunal whose  duty  it  is  to  determine  the  mat- 
ter in  controversy :  as,  a  view  of  the  locality 
by  the  jury,  to  enable  them  to  determine  the 
disputed  fact,  or  the  better  to  understand  the 
testimony,  or  inspection  of  any  machine  or 
weapon  which  is  produced  in  the  cause. 

There  are  rules  prescribing  the  limits  and 


regulating  the  use  of  these  diiferent  instru- 
ments of  evidence,  appropriate  to  each  class. 

3.  In  its  nature,  evidence  is  direct)  or  pre- 
sumptive, or  circumstantial. 

Direct  evidence  is  that  means  of  proof 
which  tends  to  show  the  existence  of  a  fact 
in  question,  without  the  intervention  of  the 
proof  of  any  other  fact. 

It  is  that  evidence  which,  if  believed,  esta- 
blishes the  truth  of  a  fact  in  issue,  and  does 
not  arise  from  any  presumption.  Evidence 
is  direct  and  positive  when  the  very  facts  in 
dispute  are  communicated  by  those  who  have 
the  actual  knowledge  of  them  by  means  of 
their  senses.  1  Phillipps,  Ev.  116  ;  1  Starkie, 
Ev.  19.  In  one  sense,  there  is  but  little  di- 
rect or  positive  proof,  or  such  proof  as  is 
acquired  by  means  of  one's  own  sense ;  all 
other  evidence  is  presumptive;  but,  in  com- 
mon acceptation,  direct  and  positive  evidence 
is  that  which  is  communicated  by  one  who 
has  actual  knowledge  of  the  fact. 

Presumptive  evidence  is  that  which  shows 
the  existence  of  one  fact,  by  proof  of  the  ex- 
istence of  another  or  others,  from  which  the 
first  may  be  inferred ;  because  the  fact  or 
facts  shown  have  a  legitimate  tendency  to 
lead  the  mind  to  the  conclusion  that  the  fact 
exists  which  is  sought  to  be  proved. 

Presumptive  evidence  has  been  divided 
into  presumptions  of  law  and  presumptions 
of  fact. 

4.  Presumptions  of  law,  adopted  from  mo- 
tives of  public  policy,  are  those  which  ari? e 
in  certain  cases  by  force  of  the  rules  of  law, 
directing  an  inference  to  be  drawn  from  proof 
of  the  existence  of  a  particular  fact  or  facts. 

They  may  be  conclusive  or  inconclusive. 

Conclusive  presumptions  are  those  which 
admit  of  no  averment  or  proof  to  the  con- 
trary. Thus,  the  records  of  a  court,  except 
in  some  proceeding  to  amend  them,  are  con- 
clusive evidence  of  the  matter  there  recorded 
being  presumed  to  be  rightly  made  up. 

Inconclusive  or  disputable  presumptions  of 
law  are  those  where  a  fact  is  presumed  to 
exist,  either  from  the  general  experience  of 
mankind,  or  from  policy,  or  from  proof  of  the 
existence  of  certain  other  facts,  until  some- 
thing is  offered  to  show  the  contrary.  Thus, 
the  law  presumes  a  man  to  be  sane  until  the 
contrary  appears,  and  to  be  innocent  of  the 
commission  of  a  crime  until  he  is  proved  to 
be  guilty.  So,  the  existence  of  a  person,  or 
of  a  particular  state  of  things,  being  shown, 
the  law  presumes  the  person  or  state  of  things 
to  continue  until  something  is  offered  to  con- 
flict with  that  presumption.  See  Best  on 
Presumption,  ch.  ii. 

But  the  presumption  of  life  may  be  rebut- 
ted by  another  presumption.  Where  a  party 
has  been  absent  from  his  place  of  residence 
for  the  term  of  seven  years,  without  having 
been  heard  of,  this  raises  a  presumption  of  his 
death,  until  it  is  encountered  by  some  evi- 
dence showing  that  he  is  actually  alive,  or 
was  80  within  that  period. 

5.  Presumptions  of  fact  are  not  the  subject 
of  fixed  rules,  but  are  merely  natural  pre- 
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sumptions,  such  as  appear,  from  common 
experience,  to  arise  from  the  particular  cir- 
cumstances of  any  case.  Some  of  these  are 
"founded  upon  a  knowledge  of  the  human 
character,  and  of  the  motives,  passions,  and 
feelings  by  which  the  mind  is  usually  influ- 
onced."     1  Starkie,  Ev.  27. 

They  may  iDe  said  to  be  the  conclusions 
drawn  by  the  mind  from  the  natural  connec- 
tion of  the  circumstances  disclosed  in  each 
case,  or,  in  other  words,  from  circumstantial 
evidence. 

Circumstantial  evidence  is  sometimes  used 
as  synonymous  with  presumptive  evidence ; 
but  presumptive  evidence  is  not  necessarily 
and  in  all  cases  what  is  usually  understood  by 
circumstantial  evidence.  The  latter  is  that 
evidence  which  tends  to  prove  a  disputed  fact 
by  proof  of  other  facts  which  have  a  legiti- 
mate tendency,  from  the  laws  of  nature,  the 
usual  connection  of  things,  the  ordinary 
transaction  of  business,  etc.,  to  lead  the  mind 
to  a  conclusion  that  the  fact  exists  which  is 
sought  to  be  established.  See  1  Starkie,  Ev. 
478.  Presumptive  evidence  may  sometimes 
be  the  result,  to  some  extent,  of  an  arbitrary 
rule — as  in  the  case  of  the  presumption  of 
death  after  an  absence  of  seven  years  with- 
out being  heard  of — derived  by  analogy  from 
certain  statutes. 

The  jurists  and  the  jury  draw  conclusions 
from  circumstantial  evidence,  and  find  one 
fact  from  the  existence  of  other  facts  shown 
to  them, — some  of  the  presumptions  being 
so  clear  and  certain  that  they  have  become 
fixed  as  rules  of  law,  and  others  having  greater 
or  less  weight  according  to  the  circumstances  of 
the  case,  leaving  the  matter  of  fact  inquired 
about  in  doubt  until  the  proper  tribunal  to 
determine  the  question  draws  the  conclusion. 

6.  In  its  legal  character,  evidence  is  pri- 
mary or  secondary,  and  prima,  facie  or  con- 
clusive. 

Primanj  evidence.  The  best  evidence,  or 
that  proof  which  most  certainly  exhibits  the 
true  state  of  facts  to  which  it  relates.  The 
law  requires  this,  and  rejects  secondary  or 
inferior  evidence  when  it  is  attempted  to 
be  substituted  for  evidence  of  a  higher  or 
superior  nature.  For  example,  when  a 
written  contract  has  been  entered  into,  and 
the  object  is  to  prove  what  it  was,  it  is  re- 
quisite to  produce  the  original  writing,  if  it 
is  to  be  attained ;  and  in  that  case  no  copy  or 
other  inferior  evidence  will  be  received. 

This  is  a  rule  of  policy,  grounded  upon  a 
reasonable  suspicion  that  the  substitution  of 
inferior  for  better  evidence  arises  from  sinister 
motives,  and  an  apprehension  that  the  best 
evidence,  if  produced,  would  alter  the  case 
tothe  prejudice  of  the  party.  This  rule  relates 
not  to  the  measure  and  quantity  of  evidence, 
but  to  its  quality  when  compared  with  some 
other  evidence  of  superior  degree. 

To  this  general  rule  there  are  several  ex- 
ceptions. 1.  As  it  refers  to  the  gMaZ%  rather 
than  to  the  quantity  of  evidence,  it  is  evident 
that  the  fullest  proof  that  every  case  admits 
of  is  not  requisite :  if,  therefore,  there  are 
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several  eye-witnesses  to  a  fact,  it  may  be 
sufBciently  proved  by  one  only.  2.  It  is  not 
always  requisite,  when  the  matter  to  be 
proved  has  been  reduced  to  writing,  that  the 
writing  should  be  produced:  as,  if  the  nar- 
rative of  a  fact  to  be  proved  has  been  com- 
mitted to  writing,  it  may  yet  be  proved  by 
parol  evidence.  A  receipt  for  the  payment 
of  money,  for  example,  will  not  exclude  parol 
evidence  of  payment.  4  Esp.  213.  And  see 
7  Barnew.  &  C.  611;  1  Campb.  439;  3 
Barnew.  &  Aid.  666. 

7.  Secondary  evidence.  That  species  of 
proof  which  is  admissible  when  the  primary 
evidence  cannot  be  produced,  and  which  be- 
comes by  that  event  the  best  evidence.  3 
Yeates,  Penn.  530. 

But  before  such  evidence  can  be  allowed 
it  must  be  clearly  made  to  appear  that  the 
superior  evidence  is  not  to  be  had.  The 
person  who  possesses  it  must  be  applied  to, 
whether  he  be  a  stranger  or  the  opposite 
party :  in  the  case  of  a  stranger,  a  subpoena 
and  attachment,  when  proper,  must  be  taken 
out  and  served ;  and  in  the  case  of  a  party, 
notice  to  produce  such  primary  evidence 
must  be  proved  before  the  secondary  evi- 
dence will  be  admitted.  7  Serg.  &  E.  Penn. 
116  ;  4  Binn.  Penn.  295,  note;  6  id.  228,  478; 

7  East,  66;  8  id.  278;  3  Barnew.  &  Aid.  296. 
After  proof  of  the  due  execution  of  the 
original,  the  contents  should  be  proved  by  a 
counterpart,  if  there  be  one,  for  this  is  the 
next  best  evidence ;  and  it  seems  that  no  evi- 
dence of  a  mere  copy  is  admissible  until  proof 
has  been  given  that  the  counterpart  cannot 
be  produced.  6  Term,  236.  If  there  be  no 
counterpart,  a  copy  may  be  proved  in  evi- 
dence by  any  witness  who  knows  that  it  is  a 
copy,  from  having  compared  it  with  the  ori- 
ginal. Buller,  Nisi  P.  254 ;  1  Kebl.  117 ;  6 
Binn.  Penn.  234  ;  2  Taunt.  52 ;  1  Campb.  469  ; 

8  Mass.  273.  If  regularly  recorded,  an  office 
copy  may  be  given  in  evidence.  If  there  be 
no  copy,  the  party  may  produce  an  abstract, 
or  even  give  parol  evidence  of  the  contents  of 
a  deed.     10  Mod.  8;  6  Term,  556. 

But  it  has  been  decided  that  there  are  no 
degrees  in  secondary  evidence;  and  when  a 
party  has  laid  the  foundation  for  such  evi- 
dence, he  may  prove  the  contents  of  a  deed  by 
parol,  although  it  appear  that  an  attested  copy 
IS  in  existence.     6  Carr.  &  P.  206;  8  id.  389. 

Primd  facie  evidence  is  that  which  appears 
to  be  sufficient  proof  respecting  the  matter 
in  question,  until  something  appears  to  con- 
trovert it,  but  which  may  be  contradicted  or 
controlled. 

Conclusive  evidence  is  that  which  esta- 
blishes the  fact:  as  in  the  instance  of  conclu- 
sive presumptions. 

Evidence  may  be  conclusive  for  some  pur- 
poses but  not  for  others. 

8.  Admissibility  of  evidence.  In  consider- 
ing the  legal  character  of  evidence,  we  axe 
naturally  led  to  the  rules  which  regulate  its 
competency  and  admissibility,  although  it  is 
not  precisely  accurate  to  say  that  evidence  is 
in  its  legal  character  competent  or  incom- 
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petent ;  because  what  is  incompetent  for  the 
consideration  of  the  tribunal  which  is  to  pro- 
nounce the  decision  is  not,  strictly  speaking, 
evidence. 

But  the  terms  incompetent  evidence  and 
inadmissible  evidence  are  often  used  to  de- 
signate what  is  not  to  be  heard  as  evidence : 
as,  witnesses  are  spoken  of  as  competent  or 
incompetent. 

As  the  common  law  excludes  certain  classes 
of  persons  from  giving  testimony  in  particu- 
lar cases,  because  it  deems  their  exclusion 
conducive,  in  general,  to  the  discovery  of  the 
truth,  so  it  excludes  certain  materials  and 
statements  from  being  introduced  as  testi- 
mony in  a  cause,  for  a  similar  reason.  Thus, 
as  a  general  rule,  it  requires  witnesses  to 
speak  to  facts  within  their  own  knowledge, 
and  excludes  hearsay  evidence. 

Hearsay  is  the  evidence,  not  of  what  the 
witness  knows  himself,  but  of  what  he  has 
heard  from  others. 

Such  mere  recitals  or  assertions  cannot  be 
received  in  evidence,  for  many  reasons,  but 
principally  for  the  following : — first,  that  the 
party  making  such  declarations  is  not  on  oath ; 
and,  secondly,  because  the  party  against  whom 
it  operates  has  no  opportunity  of  cross-examin- 
ation. 1  Phillipps,  Ev.  185.  See,  for  other 
reasons,  1  Starkie,  Ev.  pt.  1,  p.  44.  The  gene- 
ral rule  excluding  hearsay  evidence  does 
not  apply  to  those  declarations  to  which  the 

Earty  is  privy,  or  to  admissions  which  he 
imself  has  made. 

Admissions  are  the  declarations  which  a 
party  by  himself,  or  those  who  act  under  his 
authority,  make  of  the  existence  of  certain 
facts.     See  Admission. 

A  statement  of  all  the  distinctions  between 
what  is  to  be  regarded  as  hearsay  and  what 
is  to  be  deemed  original  evidence  would  ex- 
tend this  article  too  far. 

The  general  principle  is  that  the  mere  de- 
claration, oral  or  written,  of  a  third  person, 
as  to  a  fact,  standing  alone,  is  inadmissible. 

9.  lies  ffestcB.  But  where  evidence  of  an  act 
done  by  a  party  is  admissible,  his  declara- 
tions made  at  the  time,  having  a  tendency 
to  elucidate  or  give  a  character  to  the  act, 
and  which  may  derive  a  degree  of  credit  from 
the  act  itself,  are  also  admissible,  as  part  of 
the  res  gestm.     9  N.  H.  271. 

So,  declarations  of  third  persons,  in  the 
presence  and  hearing  of  a  party,  and  which 
tend  to  affect  his  interest,  maybe  shown  in 
order  to  introduce  his  answer  or  to  show  an 
admission  by  his  silence. 

Confessions  of  guilt  in  criminal  cases  come 
within  the  class  of  admissions,  provided  they 
have  been  voluntarily  made  and  have  not  been 
obtained  by  the  hope  of  favor  or  by  the  fear 
of  punishment.  And  if  made  under  such 
inducements  as  to  exclude  them,  a  subse- 
quent declaration  to  the  same  effect,  made 
after  the  inducement  has  ceased  to  operate, 
and  having  no  connection  with  the  hopes  or 
fears  which  have  existed,  is  admissible  as 
evidence.  17  N.  H.  171.  See  Admissions; 
Confession. 


lO.  Dying  declarations  are  an  exception  to 
the  rule  ekcluding  hearsay  evidence,  and  are 
admitted,  under  certain  limitations  in  cases  of 
homicide,  so  far  as  the  circumstances  attend- 
ing the  death  and  its  cause  are  the  subject  of 
them.  See  Declaration;  Dying  Declara- 
tions. 

Opinions  of  persons  of  skill  and  experience, 
called  experts,  are  also  admissible  in  certain 
cases,  when,  in  order  to  the  better  understand- 
ing of  the  evidence  or  to  the  solution  of  the 
question,  a  certain  skill  and  experience  are 
required  which  are  not  ordinarily  possessed 
by  jurors. 

In  several  instances  proof  of  facts  is  ex- 
cluded from  public  policy:  as,  professional 
communications,  secrets  of  state,  proceedings 
of  grand  jurors,  and  communications  between 
husband  and  wife. 

Many  facts,  from  their  very  nature,  either 
absolutely  or  usually  exclude  direct  evidence 
to  prove  them,  being  such  as  are  either  ne- 
cessarily or  usually  imperceptible  by  the 
senses,  and  therefore  incapable  of  the  ordi- 
nary means  of  proof.  These  are  questions 
of  pedigree  or  relationship,  character,  pre- 
scription, custom,  boundary,  and  the  like; 
as  also  questions  which  depend  upon  the  ex- 
ercise of  particular  skill  and  judgment.  Such 
facts,  some  from  their  nature,  and  others 
from  their  antiquity,  do  not  admit  of  the  or- 
dinary and  direct  means  of  proof  by  living 
witnesses;  and,  consequently,  resort  must 
be  had  to  the  best  means  of  proof  which  the 
nature  of  the  cases  affords.  See  Boukdary; 
Cdstom;  Opinion;  Pedigree;  Prescription. 

Consult  Greenleaf,  Evidence ;  Starkie,  Evi- 
dence; Phillipps,  Evidence;  Boston  Presump- 
tion. 

Prof.  Parker's  MSS.  Lectures  on  Med.  Jur. 
in  Dartmouth  College. 

11.  The  p^erf  of  evidence.  As  a  general  rule, 
a  judgment  rendered  by  a  court  of  competent 
jurisdiction  directly  upon  a  point  in  isfue  is 
a  bar  between  the  same  parties,  1  Phillipps, 
Ev.  242;  and  privies  in  blood,  as  an  heir,  3 
Mod.  141,  or  privies  in  estate,  1  Ld.  Raym. 
730 ;  BuUer,  Nisi  P.  232,  stand  in  the  same 
situation  as  those  they  represent :  the  verdict 
and  judgment  may  be  used  for  or  against 
them,  and  is  conclusive.     See  Res  Judicata. 

The  constitution  of  the  United  States,  art. 
4,  8.  1,  declares  that  "full  faith  and  credit 
shall  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  of 
every  other  state.  And  congress  may,  by 
general  laws,  prescribe  the  manner  in  which 
such  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof."  See  Adthen- 
TiCATioN  ;  7  Cranch,  408,  481 ;  9  id.  192  ;  i 
AVheat.  234;  10  id.  469;  17  Mass.  546;  2 
Yeates,  Penn.  532 ;  3  Bibb,  Ky.  369 ;  2  Marsh. 
Ky.  293  ;  5  Day,  C(*nn.  563. 

As  to  the  effect  of  foreign  laws,  see  Foreign 
Laws.  For  the  force  and  effect  of  foreign 
judgments,  see  Foreign  Judgments. 

13.  The  obj'xt  of  evidence  is  next  to  be 
considered.  It  is  to  ascertain  the  truth  be- 
tween the  parties.    It  has  been  discovered  by 
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experience  that  this  is  done  most  certainly 
by  the  adoption  of  the  following  rules,  which 
are  now  binding  as  law. — 1.  The  evidence 
must  be  confined  to  the  point  in  issue.  2. 
The  substance  of  the  issue  must  be  proved ;  but 
only  the  substance  is  required  to  be  proved. 
3.  The  affirmative  of  the  issue  must  be  proved. 

It  is  a  general  rule,  both  in  civil  and  crimi- 
nal cases,  that  the  evidence  shall  be  confined 
to  the  point  in  issue.  Justice  and  conveni- 
ence require  the  observance  of  this  rule,  par- 
ticularly in  criminal  oases ;  for  when  a  pri- 
soner is  charged  with  an  offence  it  is  of  the 
utmost  importance  to  him  that  the  facts  laid 
before  the  jury  should  consist  exclusively  of 
the  transaction  which  forms  the  subject  of 
the  indictment,  and  which  alone  he  hag  come 
prepared  to  answer.  2  Russell,  Cr.  694;  1 
Phillipps,  Ev.  166. 

To  this  general  rule  there  are  several  ex- 
ceptions, and  a  variety  of  cases  which  do  not 
fall  within  the  rule.  In  general,  evidence 
of  collateral  facts  is  not  admissible ;  but 
when  such  a  fact  is  material  to  the  issue 
joined  between  the  parties,  it  may  be  given 
in  evidence :  as,  for  example,  in  order  to 
prove  that  the  acceptor  of  a  bill  knew  the 
payee  to  be  a,  fictitious  person,  or  that  the 
drawer  had  general  authority  from  hira  to 
fill  up  bills  with  the  name  of  a.  fictitious 

Eayee,  evidence  may  be  given  to  show  that 
e  had  accepted  similar  bills  before  they 
could,  from  their  date,  have  arrived  from  the 
place  of  date.     2  H.  Blackst.  288. 

When  special  damage  sustained  by  the 
plaintiff  is  not  stated  in  the  declaration,  it  is 
not  one  of  the  points  in  issue,  and,  therefore, 
evidence  of  it  cannot  be  received  ;  yet  a  da- 
mage which  is  a  necessary  result  of  the  de- 
fendant's breach  of  contract  may  be  proved 
notwithstanding  it  is  not  in  tlie  declaration. 
11  Price,  Exch.  19. 

In  general,  evidence  of  the  character  of 
either  party  to  a  suit  is  inadmissible  ;  yet  in 
some  cases  such  evidence  may  be  given.  See 
Character. 

When  evidence  incidentally  applies  to  an- 
other person  or  thing  not  included  in  the 
transaction  in  question,  and  with  regard  to 
whom  or  to  which  it  is  inadmissible,  yet  if 
it  bear  upon  the  point  in  issue  it  will  be  re- 
ceived. 8  Bingh.  376.  And  see  1  Phillipps, 
Ev.  158 ;  2  East,  PI.  Cr.  1035  ;  2  Leach,  Cr. 
Cas.  985 ;  4  Bos.  &  P.  92 ;  Russ.  &  R.  Cr. 
Cas.  376  ;  2  Yeates,  Penn.  114 _;  9  Conn.  47. 

13.  The  acts  of  others,  as  in  the  case  of 
conspirators,  may  be  given  in  evidence  against 
the  prisoner,  when  referable  to  the  issue; 
but  confessions  made  by  one  of  several  con- 
spirators after  the  offence  has  been  completed, 
and  when  the  conspirators  no  longer  act  m  con- 
cert, cannot  be  received.  See  Confession  :  3 
Pick.  Mass.  33 ;  10  id.  497 ;  2  Pet.  364 ;  2  Va. 
Cas.  269;  3  Serg.  &  R.  Penn.  9,  220  ;  1  Rawle, 
Penn.  362,  458 ;  2  Leigh,  Va.  745  ;  2  Day, 
Cas.  Conn.  205  ;  2  Barnew.  &  Aid.  573,  574. 

In  criminal  oases,  when  the  offence  is  a 
cumulative  one,  consisting  itself  in  the  com- 
mission of  a  number  of  acts,   evidence  of 


those  acts  is  not  only  admissible,  but  essen- 
tial to  support  the  charge.  On  an  indictment 
against  a  defendant  for  a  conspiracy  to  cause 
himself  to  be  believed  a  man  of  large  pro- 
perty, for  the  purpose  of  defrauding  trades- 
men, after  proof  of  a  representation  to  one 
tradesman,  evidence  may  thereupon  be  given 
of  a  representation  to  another  tradesman  at 
a  different  time.  1  Campb.  399 :  2  Day, 
Conn.  205  ;  1  Johns.  N.  Y.  99  :  4  Rog.  143  ; 
2  Johns.  Cas.  N.  Y.  193. 

To  prove  the  guilty  knowledge  of  a  pri- 
soner with  regard  to  the  transaction  in  ques,- 
tion,  evidence  of  other  offences  of  the  same 
kind  committed  by  the  prisoner,  though  not 
charged  in  the  indictment,  is  admissible 
against  him  :  as,  in  the  case  where  a  prison^ 
had  passed  a  counterfeit  dollar,  evidence  thai 
he  had  other  counterfeit  dollars  in  his  pos- 
session is  evidence  to  prove  the  guilty  know- 
ledge. 2  Const.  So.  C.  758,  776 ;  1  Bail.  So.  C. 
300 ;  2  Leigh,  Va.  745 ;  1  Wheel.  Cr.  Cas.  N. 
Y.  415  ;.  3  Rog.  148 ;  Russ.  &  R.  Cr.  Cas.  132; 
1  Campb.  324;  5  Rand.  Va.  701. 

14.  The  substance  of  the  issue  Joined  between 
the  parties  must  be  proved.  1  Phillipps,  Ev. 
190.  Under  this  rule  will  be  considered  th« 
quantity  of  evidence  required  to  support  par- 
ticular averments  in  the  declaration  or  indict- 
ment. 

And,  first,  of  civil  oases.  1.  It  is  a  fatal 
variance  in  a  contract  if  it  appear  that  a 
party  who  ought  to  have  been  joined  as  plain- 
tiff has  been  omitted.  1  Saund.  291  A,  n. ;  2 
Term,  282.  But  it  is  no  variance  to  omit  a 
person  who  might  have  been  joined  as  de- 
fendant ;  because  the  non-joinder  ought  to 
have  been  pleaded  in  abatement.  1  Saund. 
291  d,  n.  2.  The  consideration  of  the  con- 
tract must  be  proved ;  but  it  is  not  necessary 
for  the  plaintiff  to  set  out  in  his  declaration, 
or  prove  on  the  trial,  the  several  parts  of  a 
contract  consisting  of  distinct  and  collateral 
provisions :  it  is  sufficient  to  state  so  much 
of  the  contract  as  contains  the  entire  consi- 
deration of  the  act,  and  the  entire  act  to  be 
done  in  virtue  of  such  consideration,  in- 
cluding the  time,  manner,  and  other  circum- 
stances of  its  performance.  6  East,  568;  4 
Barnew.  &  Aid.  387. 

15.  Secondly.  In  criminal  cases,  it  may 
be  laid  down  that  it  is,  in  general,  suffi- 
cient to  prove  what  constitutes  an  offence.  It 
is  enough  to  prove  so  much  of  the  indictment  ■ 
as  shows  that  the  defendant  has  committed  a 
substantive  crime  therein  specified.  2  Campb. 
585 ;  1  Ilarr.  &  J.  Md.  ^27.  If  a  man  be 
indicted  for  robbery,  he  may  be  found  guilty 
of  larceny  and  not  guilty  of  the  robbery.  2 
Hale,  PI.  Cr.  302.  The  offence  of  which  the 
party  is  convicted  must,  however,  be  of  the 
same  class  with  that  of  which  he  is  charged. 
1  Leach,  14;  2  Strange,  1133. 

When  the  intent  of  the  prisoner  furnishess 
one  of  the  ingredients  in  the  offence,  and 
several  intents  are  laid  in  the  indictment, 
each  of  which,  together  with  the  act  done, 
constitutes  an  offence,  it  is  sufficient  to  prove 
one  intent  only.    3  Stark.  35. 
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16.  3.  When  a  person  or  thing  necessary 
to  be  mentioned  in  an  indictment  is  described 
with  circumstances  of  greater  particularity 
than  is  requisite,  yetthose  circumstances  must 
be  proved.  3  Rog.  77 ;  3  Day,  Conn.  283. 
For  example,  if  a  party  be  charged  with  steal- 
ing a  black  horse,  the  evidence  must  corre- 
spond with  the  averment,  although  it  was  un- 
necessary to  make  it.  Roscoe,  Crim.  Ev.  77 ; 
4  Ohio,  350. 

4.  The  name  of  the  prosecutor  or  party  in- 
jured must  be  proved  as  laid ;  and  the  rule  is 
the  same  with  reference  to  the  name  of  a 
third  person  introduced  into  the  indictment, 
as  descriptive  of  some  person  or  thing. 

5.  The  afflrmative  of  the  issue  must  be 
proved.  The  general  rule  with  regard  to  the 
burden  of  proving  the  issue  requires  that 
the  party  who  asserts  the  affirmative  should 
prove  it.  But  this  rule  ceases  to  operate  the 
moment  the  presumption  of  law  is  thrown 
into  the  other  scale.  When  the  issue  is  on 
the  legitimacy  of  a  child,  therefore,  it  is  incum- 
bent on  the  party  asserting  the  illegitimacy 
to  prove  it.  2  Selwyn,  Nisi  P.  709.  See 
Onus  Probandi  ;  Peesdmption;  2Grall.  C.  C. 
485  ;  1  M'Cord,  So.  C.  573. 

IT.  Modes  of  proof .  Records  are  to  be 
proved  by  an  exemplification,  duly  authenti- 
cated (see  Authentication),  in  all  cases 
where  the  issue  is  nul  tiel  record.  In  other 
cases,  an  examined  copy,  duly  proved,  will, 
in  general,  be  evidence.  Foreign  laws  are 
proved  in  the  mode  pointed  out  under  the 
article  Foreign  Laws. 

Private  writings  are  proved  by  producing 
the  attesting  witness ;  or  in  case  of  his 
death,  absence,  or  other  legal  inability  to 
testify,  as  if  after  attesting  the  paper  he 
becomes  infamous,  his  handwriting  may  be 
proved.  When  there  is  no  witness  to  the 
instrument,  it  may  be  proved  by  the  evi- 
dence of  the  handwriting  of  the  party,  by  a 
person  who  has  seen  him  write  or  in  a  course 
of  correspondence  has  become  acquainted 
with  his  hand.  See  Comparison  of  Hand- 
writing ;  5  Binn.  Penn.  349 ;  6  Serg.  &  R. 
Penn.  12,  312;  \Q  id.  110;  11  id.  333,  347; 
3  Wash.  C.  C.  R.  31 ;  1  Rawle,  Penn.  223 ; 
3  id.  312;  1  Ashm.  Penn.  8;  3  Penn.  136. 

Books  of  original  entry,  when  duly  proved, 
are  primd,  facie  evidence  of  goods  sold  and 
delivered,  and  of  work  and  labor  done.  See 
Original  Entry. 

18.  Proof  by  witnesses.  The  testimony 
of  witnesses  is  called  oral  evidence,  or  that 
which  is  given  viva  voce,  as  contradistin- 
guished from  that  which  is  written  or  docu- 
mentary. It  is  a  general  rule  that  oral  evi- 
dence shall  in  no  case  be  received  as  equiva- 
lent to,  or  as  a  substitute  for,  a  written  instru- 
ment, where  the  latter  is  required  by  law;  or 
to  give  effect  to  a  written  instrument  which 
is  defective  in  any  particular  which  by  law 
is  essential  to  its  validity ;  or  to  contradict, 
alter,  or  vary  a  written  instrument,  either  ap- 
pointed by  law,  or  by  the  contract  of  the 
parties,  to  be  the  appropriate  and  authentic 
memorial  of  the  particular  facts  it  recites ; 


for  by  doing  so,  oral  testimony  would  be  ad- 
mitted to  usurp  the  place  of  evidence  de- 
cidedly superior  in  degree.  1  Serg.  &  R.  Penn. 
27,  464;  Add.  Penn.  361;  2  Dall.  Penn. 
172;  1  Yeates,  Penn.  140;  1  Binn.  Penn. 
616:  3  Marsh.  Ky.  333;  1  Bibb,  Ky.  271;  4 
id.  in  ;  11  Mas.  30 ;  13  id.  443  ;  3  Conn.  9 ; 
12  Johns.  N.  Y.  77 ;  20  id.  49 ;  3  Campb. 
57  ;  1  Esp.  Cas.  53 ;  1  Maule  &  S.  21 ;  Bunb. 
175. 

But  parol  evidence  is  admissible  to  defeat 
a  written  instrument,  on  the  ground  of  fraud, 
mistake,  etc.,  or  to  apply  it  to  its  proper 
subject-matter,  or,  in  some  instances,  as  an^ 
ciliary  to  such  application,  to  explain  the 
meaning  of  doubtful  terms,  or  to  rebut  pre- 
sumptions arising  extrinsically.  In  these 
cases,  the  parol  evidence  does  not  usurp  the 
place,  or  arrogate  the  authority  of,  written 
evidence,  but  either  shows  that  the  instru- 
ment ought  not  to  be  allowed  to  operate  at  all, 
or  is  essential  in  order  to  give  to  the  instru- 
ment its  legal  effect.  1  Jlurph.  No.  C.  426: 
1  Des.  So.  0.  465  ;  4  id.  211 ;  1  Bay,  So.  C. 
247  ;  1  Bibb,  Ky.  271 ;  11  Mass.  30.  See  1 
Pet.  C.  C.  85  ;  1  Binn.  Penn.  610  ;  3  id.  587; 
3  Serg.  &  B.  Penn.  340 ;  Pothier,  Obi.  pi.  4, 
c.  2. 

See,  generally,  the  treatises  on  Evidence, 
of  Gilbert,  Phillipps,  Starkie,  Roscoe,  Swift, 
Bentham,  Macnally,  Peake,  Greenleaf;  Best 
on  Presumption ;  Bouvier,  Inst.  Index ;  and 
the  various  Digests. 

EVIDENCE,      CIRCUMSTANTIAL. 

The  proof  of  facts  which  usually  attend  other 
facts  sought  to  be  proved ;  that  which  is  not 
direct  evidence.  For  example,  when  a  wit- 
ness testifies  that  a  man  was  stabbed  with  a 
knife,  and  that  a  piece  of  the  blade  was 
found  in  the  wound,  and  it  is  found  to  fit  ex- 
actly with  another  part  of  the  blade  found  in 
the  possession  of  the  prisoner,  the  facts  are 
directly  attested,  but  they  only  prove  circum- 
stances ;  and  hence  this  is  called  circumstan- 
tial evidence. 

2.  Circumstantial  evidence  is  of  two  kinds, 
namely,  certain  and  uncertain.  It  is  certain 
when  the  conclusion  in  question  necessarily 
follows:  as,  where  a  man  had  received  a 
mortal  wound,  and  it  was  found  that  the  im- 
pression of  a  bloody  left  hand  had  been 
made  on  the  left  arm  of  the  deceased,  it  was 
certain  some  other  person  than  the  deceased 
must  have  made  such  mark.  14  IIow.  St. 
Tr.  1334.  But  it  is  uncertain  whether  the 
death  was  caused  by  suicide  or  by  murder, 
and  whether  the  mark  of  the  bloody  hand 
was  made  by  the  assassin,  or  by  a  friendly 
hand  that  came  too  late  to  the  relief  of  the 
deceased.     See  Circumstances. 

EVIDENCE,  CONCLUSIVE.  That 
which,  while  uncontradicted,  satisfies  the 
judge  and  jury ;  it  is  also  that  which  cannot 
be  contradicted. 

The  record  of  a  court  of  common-law 
jurisdiction  is  conclusive  as  to  the  facts 
therein  stated.  2  Wash.  Va.  64;  2  Hen.  & 
M.  Va.  55 ;  6  Conn.  508.     But  the  judgment 
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and  record  of  a  prize-court  is  not  conclusive 
evidence  in  the  state  courts,  unless  it  had 
jurisdiction  of  the  subject-matter  j  and 
"vrhether  it  had  or  not,  the  state  courts  may 
decide.  1  Conn.  429.  See,  as  to  the  conclu- 
siveness of  the  judgments  of  foreign  courts 
of  admiralty,  3  Cranch,  458  ;  4  id.  421,  434; 
Gilm.  Va.  16 ;  1  Const.  So.  C.  381 ;  1  Nott 
&  M'C.  So.  C.  537. 

EVIDENCE,  DIRECT.  That  which  ap- 
plies immediately  to  the  factum  probandum, 
without  any  intervening  process :  as,  if  A 
testifies  he  saw  B  inilict  a  mortal  wound  on 
C,  of  which  he  instantly  died.  1  Greenleaf, 
Ev.  §  13. 

EVIDENCE,  EXTRINSIC.  External 
evidence,  or  that  which  is  not  contained  in 
the  body  of  an  agreement,  contract,  and  the 
like. 

It  is  a  general  rule  that  extrinsic  evi- 
dence cannot  be  admitted  to  contradict,  ex- 
plain, vary,  or  change  the  terms  of  a  contract 
or  of  a  will,  except  in  a  latent  ambiguity,  or 
to  rebut  a  resulting  trust.  14  Johns.  N.  Y. 
1 ;  1  Day,  Conn.  8  ;  6  id.  270. 

EVOCATION.  In  French  Law.  The 
act  by  which  a  judge  is  deprived  of  the  cog- 
nizance of  a  suit  over  which  he  had  jurisdic- 
ti(m,  for  the  purpose  of  conferring  on  other 
judges  the  power  of  deciding  it.  It  is  like 
the  process  by  writ  of  certiorari. 

E'WAGE.  A  toll  paid  for  water-passage. 
Cowel.     The  same  as  aquagium. 

EWBRICE.  Adultery  ;  spouse-breach  ; 
marriage-breach.     Cowel ;  Tonuin,  Law  Diet. 

EX  .aiQUO  ET  BONO  (Lat.).  Injustice 
and  good  dealing.     1  Story,  Bq.  Jur.  ^  965. 

EX  CONTRACTU  (Lat.).  From  con- 
tract. A  division  of  actions  is  made  in  the 
common  and  civil  law  into  those  arising  ex 
contractu  (from  contract)  and  ex  delicto  (from 
wrong  or  tort).  3  Blackstone,  Comm.  117;  1 
C  bitty.  Plead.  2;  1  Maokeldy,  Civ.  Law,  i 
195. 

EX  DEBITO  JUSTITI.a!  (Lat.).  As  a 
debt  of  justice.  As  a  matter  of  legal  right. 
3  Blackstone,  Comm.  48. 

EXDELICTO  (Lat.).  Actions  which  arise 
in  consequence  of  a  crime,  misdemeanor,  fault, 
or  tort  are  said  to  arise  ex  delicto:  such  are 
actions  of  case,  replevin,  trespass,  trover.  1 
Chitty,  Plead.2.  See  Ex  Contractu;  Actions. 

EX  DOLO  MALO  (Lat.).  Out  of  fraud 
or  deceit.  When  a  cause  of  action  arises 
from  fraud  or  deceit,  it  cannot  be  supported : 
ex  dolo  malo  non.  oritur  actio.     See  Maxims. 

EX  GRATIA  (Lat.).  Of  favor.  Of  grace. 
Words  used  formerly  at  the  beginningof  royal 
grants,  to  indicate  that  they  were  not  made 
m  consequence  of  any  claim  of  legal  right. 

EX  INDUSTRIA  (Lat.).  Intentionally. 
From  fixed  purpose. 

EX  M ALEPICIO  ( Lat. ) .  On  account  of 
misconduct.  By  virtue  of  or  out  of  an  illegal 
act.  Used  in  the  civil  law  generally,  and 
sometimes  in  the  common  law.  Browne,  Stat. 
Frauds,  110,  n. ;  Broom,  Leg.  Max.  351. 


EX  MERO  MOTTT  (Lat.).  Mere  motion 
of  a  party's  own  free  will.  To  prevent  in- 
justice, the  courts  will,  ex  mero  motu,  make 
rules  and  orders  which  the  parties  would  not 
strictly  be  entitled  to  ask  for. 

EX  MORA  (Lat.).  From  the  delay;  from 
the  default.  All  persons  are  bound  to  make 
amends  for  damages  which  arise  from  their 
own  default. 

EX  MORE  (Lat.).    According  to  custom^ 

EX  NECESSITATE  LEGIS  (Lat.)! 
From  the  necessity  of  law. 

EX  NECESSITATE  REI  (Lat.).  From 
the  necessity  of  the  thing.  Many  acts  may 
be  done  ex  necessitate  rei  which  would  not 
be  justifiable  without  it;  and  sometimes  pro- 
perty is  protected  ex  necessitate  rei  which 
under  other  circumstances  would  not  be  so. 
For  example,  property  put  upon  the  land  of 
another  from  necessity  cannot  be  distrained 
for  rent.     See  Distress  ;  Necessity. 

EX  OFFICIO  (Lat.).  By  virtue  of  hig 
office. 

Many  powers  are  granted  and  exercised  by 
public  officers  which  are  not  expressly  dele- 
gated. A  judge,  for  example,  may  be  ex 
officio  a  conservator  of  the  peace  and  a 
justice  of  the  peace. 

EX  PARTE  (Lat.).  Of  the  one  part.  Many 
things  may  be  done  ex  parte,  when  the  oppo- 
site party  has  had  notice.  An  affidavit  or  de- 
position is  said  to  be  taken  ex  parte  when  only 
one  of  the  parties  attends  to  taking  the  same. 

EX  PARTE  MATBRNA  (Lat.).  On  the 
mother's  side. 

EX  PARTE  PATERNA  (Lat.).  On  the 
father's  side. 

EX  POST  FACTO  (Lat.).  After  the  act. 
An  estate  granted  may  be  made  good  or 
avoided  by  matter  ex  post  facto,  when  an 
election  is  given  to  the  party  to  accept  or 
not  to  accept.     1  Coke,  146. 

EX  POST  FACTO  LA'W.  A  statute 
which  would  render  an  act  punishable  in  a 
manner  in  which  it  was  not  punishable  when 
it  was  committed.  6  Cranon,  138  ;  1  Kent, 
Comm.  408.  A  law  made  to  punish  acts 
committed  before  the  existence  of  such  law, 
and  which  had  not  been  declared  crimes  by 
preceding  laws.  Mass.  Declar.  of  Rights, 
pt.  1,  s.  24 ;  Md.  Declar.  of  Rights,  art.  15. 

2.  By  the  constitution  of  the  United  States, 
congress  is  forbidden  to  pass  ex  post  facto 
laws.  U.  S.  Const,  art.  1,  |  9.  And  by  §  10, 
subd.  1,  of  the  same  instrument,  as  well  as 
by  the  constitutions  of  many,  if  not  all,  of 
the  states,  a  similar  restriction  is  imposed 
upon  the  state  legislatures.  Such  law  is 
void  as  to  those  cases  in  which,  if  given 
eifect,  it  would  be  ex  post  facto;  but  so  far 
only.  In  cases  arising  under  it,  it  may  have 
effect ;  for  as  a  rule  for  the  future  it  is  not 
ex  post  facto. 

3.  There  is  a  distinction  between  ex  post 
facto  laws  and  retrospective  laws :  every  ex 
post  facto  law  must  necessarily  be  retrospec- 
tive, but  every  retrospective  law  is  not  an  ex 
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post  facto  law ;   the  former   only  are  pro- 
hibited. 

It  is  fully  settled  that  the  term  expOat  facto, 
tcs  used  in  the  constitution,  is  to  be  taken  in 
i.  limited  sense  as  referring  to  criminal  or 
penal  statutes  alone,  and  that  the  policy,  the 
reason,  and  the  humanity  of  the  prohibition 
against  passing  eac  post  facto  laws  do  not  ex- 
tend to  civil  cases,  to  cases  that  merely  affect 
the  private  property  of  citizens.  Some  of 
the  most  necessary  acts  of  legislation  are,  on 
the  contrary,  founded  upon  the  principles 
that  private  rights  must  yield  to  public 
Exigencies.  3  Ball.  Penn.  386 ;  8  Wheat.  89: 
17  How.  463  ;  6  Cranch,  87  ;  8  Pet.  88 ;  11 
«.421.  See  I  Cranch,  109  ;  9  id.  374;  1  Gall. 
C.  C.  105 ;  2  Pet.  380,  523,  627  ;  3  Story, 
Const.  212 ;  Sergeant,  Const.  Law,  356 ;  2 
Pick.  Mass.  172 ;  11  id.  28  ;  9  Mass.  363  ;  2 
Root,  Conn.  350 :  5  T.  B.  Monr.  Ky.  133 :  1 
J.  J.  Marsh.  Ky.  563  ;  3  N.  H.  475  ;  7  Johns. 
N.  Y.  488;  6  Binn.  Penn.  271 ;  2  Pet.  681 ; 
Retrospective. 

'  4.  Laws  under  the  following  circumstances 
are  ih  be  considered  expostfq:cto  laws  within 
the  words  and  intent  of  the  prohibition :  1. 
Every  law  that  makes  an  act  done  before  the 
jSassing  of  the  law,  and  which  was  innocent 
when  done,  criminal,  and  punishes  such 
action.  2.  Every  law  that  aggravates  a 
crime,  or  makes  it  greater  than  it  was  when 
committed.  3.  Every  law  that  changes  the 
punishment,  and  inflicts  a  greater  punish- 
ment than  the  law  annexed  to  the  crime 
when  committed ;  though  it  would  be  other- 
wise of  a  law  mitigating  the  punishment.  3 
Story,  Const.  212.  4.  Every  law  that  alters  the 
legal  rules  of  evidence,  and  receives  less  or 
different  testimony  than  the  law  required  at 
the  time  of  the  commission  of  the  offence,  in 
Order  to  convict  the  offender :  though  it  might 
be  otherwise  of  a  law  merely  modifying  the 
remedy  or  mode  of  procedure.  3  Ball.  Penn. 
390.     See  Retrospective. 

EX  PROPRIO  MOTU  (Lat.).  Of  his 
own  accord. 


EX  PROPRIO  VIGORE  (Lat.] 
own  force.     2  Kent,  Comm.  457. 


By  its 


EX  RELATIONE  ( Lat. ) .  At  the  inform- 
ation of;  by  the  relation.  A  bill  in  equity,  for 
example,  may  in  many  cases  be  brought  for 
an  injunction  to  restrain  a  public  nuisance 
ex  relatione  (by  information  of)  the  parties 
immediately  interested  in  or  affected  by  the 
nuisance.  18  Ves.  Ch.  217 ;  2  Johns.  Ch. 
N.Y.382;  6  id.  439;  13  How.  518;  12  Pet.  91. 

EX  TEMPORE  (Lat.).  From  the  time ; 
without  premeditatiop. 

EX  VI  TERMINI  (Lat.).  Byforceofthe 
term. 

EX  VISCERIBUS  (Lat.  from  the  bowels). 
From  the  vital  part,  the  very  essence  of  the 
thing.  10  Coke,  24  6;  2  Mete.  Mass.  213. 
Ex  visceribus  verborum  (from  the  mere  words 
and  nothing  else).  10  Johns.  N.  Y.  494 ;  1 
Story,  Eq.  §  980. 
EX  VISITATIONE  DEI  (Lat.).    By  or 


from  the  visitation  of  God.  This  phrase  isr 
frequently  employed  in  inquisitions  by  the 
coroner,  where  it  signifies  that  the  death  of 
the  deceased  is  a  natui-al  one. 

EXACTION.  A  wilful  wrong  done  by 
an  officer,  or  by  one  who,  under  color  of  his 
ofice,  takes  more  fee  or  pay  for  his  services 
than  the  law  allows. 

Between  cx(or<ion  and  exaction  there  is  this  dif- 
ference :  that  in  the  former  case  the  officer  extorts 
more  than  his  due,  when  something  is  due  to  him  } 
in  the  latter,  he  exacts  what  is  not  his  due,  when 
there  is  nothing  due  to  him.     Colie,  Litt.  368. 

EXACTOR.  In  Old  EngUsh  and  CivU 
Iia-w.  A  collector.  Exactor  regis  (collector 
for  the  king).  A  collector  of  taxes  or  reve- 
nue. Vicat,  Voc.  Jur. ;  Spelman,  Gloss.  The 
term  exaction  early  came  to  mean  the  wrong 
done  by  an  officer,  or  one  pretending  to  have 
authority,  in  demanding  or  taking  any  re- 
ward or  fee  for  that  matter,  cause,  or  thing 
which  the  law  allows  not.   Termes  de  la  Ley. 

EXAMINATION.  In  Criminal  Law. 
The  investigation  by  an  authorized  magistrate 
of  the  circumstances  which  constitute  the 
grounds  for  an  accusation  against  a  person 
arrested  on  a  criminal  charge,  with  a  view  to 
discharging  the  person  so  arrested,  or  to  se- 
curing his  appearance  for  trial  by  the  proper 
court,  and  to  preserving  the  evidence  relating 
to  the  matter. 

Practicallj-,  it  is  accomplished  by  bringing  the 
person  accused,  together  with  witnesses,  before  a 
magistrate  (generally  a  justice  of  the  peace),  who 
thereupon  takes  down  in  writing  the  evidence  of  the 
witnesses,  and  any  statements  which  the  prisoner 
may  see  fit  to  make.  If  no  cuuse  for  detention  ap- 
pears, the  party  is  discharged  from  arrest.  If  suf- 
ficient cause  of  suspicion  appears  to  warrant  put- 
ting him  on  trial,  he  is  committed,  or  required  to 
give  bail  or  enter  into  a  recognizance  to  appear  at 
the  proper  time  for  trial.  The  witnesses  are  also 
frequently  required  to  recognize  for  their  appear-' 
ance;  though  in  ordinary  cases  only  their  own  re- 
cognizance is  required.  The  magistrate  signs  or 
certifies  the  minutes  of  the  evidence  which  he  has 
taken,  and  it  is  delivered  to  the  court  bef(  re  whom 
the  trial  is  to  be  had.  The  object  of  an  examina- 
tion is  to  enable  the  judge  and  jury  to  see  whether 
the  witnesses  are  consistent,  and  to  ascertain  whe- 
ther the  offence  is  bailable.  2  Leach,  Cr.  Cas.  552. 
And  see  4  Sharswood,  Blackst.  Comm.  296. 

2.  At  common  law,  the  prisoner  could  not 
be  interrogated  by  the  magistrate;  but  under 
the  statutes  1  &  2Phil.  &  M.  c.  13,  2  &  3  Phil. 
&  M.  c.  10,  the  provisions  of  which  have  been 
substantially  adopted  in  most  of  the  United 
States,  the  magistrate  is  to  examine  the  pri- 
soner as  well  as  the  witnesses.  1  Greenleaf, 
Ev.  §  224  ;  4  Sharswood,  Blackst.  Comm.  296; 
Roscoe,  Crim.  Ev.  44 ;  Ry.  &  M.  Cr.  Cas.  432. 

The  examination  should  be  taken  and  com- 
pleted as  soon  as  the  nature  of  the  case  will 
admit.  Croke  Eliz.  829;  1  Hale,  PL  Cr. 
585;  2  id.  120.  The  prisoner  must  not  be 
put  upon  oath,  but  the  witnesses  must.  1 
Phillipps,  Ev.  106.  The  prisoner  has  no  right 
to  the  assistance  of  an  attorney;  but  the  pri* 
vilege  is  granted  at  the  discretion  of  the  ma« 
gistrate.  2  Dowl.  &  R.  86 ;  1  Barnew.  &  C. 
37;  Paley,  Conv.  Dowl.  ed.  28.     The  magis- 
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trate's  return  and  certificate  are  conclusive 
evidence,  and  exclude  parol  evidence  of  what 
the  prisoner  said  on  that  occasion  with  refer- 
ence to  the  charge.  SCarr.  &  K.  223  ;  5  Carr. 
&  P.  162 ;  7  id.,  267 ;  8  id.  605  ;  1  Mood.  &  M. 
403  ;  1  Hayw.  No.  C.  112.  See  Confession  ; 
Recognizance;  Stat. 7 Geo. IV. c. 64 ;  H&12 
Vict.  0. 42 ;  and  the  statutes  of  the  various  states. 

In  Practice.  The  interrogation  of  a  wit- 
ness, in  order  to  ascertain  his  knowledge  as 
to  the  facts  in  dispute  between  parties. 

3.  The  examination  in  chief  is  that  made 
by  the  party  calling  the  witness ;  the  cross- 
lamination  is  that  made  by  the  other  party ; 
an  examination  de  bene  esse  is  one  made  out 
of  court  before  trial,  as  a  matter  of  precau- 
tion.    See  De  Bene  Esse. 

The  examination  is  to  be  made  in  open  court, 
^hQn  practicable ;  but  when^  on  account  of  age, 
sickness,  or  other  cause,  the  witness  cannot  be  so 
examined,  then  it  may  be  made  before  authorized 
commissioners.  In  the  examination  in  chief  the 
council  cannot  ask  leading  questions,  except  in  par- 
ticular cases.  See  Cross-Exauination;  Leading 
Question. 

The  interrogation  of  a  person  who  is  de- 
sirous of  performing  some  act,  or  availing 
himself  of  some  privilege  of  the  law,  in  order 
to  ascertain  if  all  the  requirements  of  the  law 
have  been  complied  with,  conducted  by  and  be- 
fore an  officer  having  authority  for  the  purpose. 

There  are  many  acts  which  can  be  of  validity  and 
binding  force  only  upon  an  examination.  Thus, 
in  many  states,  a  married  woman  must  be  privately 
examined  as  to  whether  she  has  given  her  consent 
freely  and  without  restraint  to  .a  deed  which  she 
appears  to  have  executed,  see  Acknowledgment; 
an  insolvent  who  wishes  to  take  the  benefit  of  the 
insolvent  laws,  one  who  is  about  to  become  bound 
for  another  in  legal  proceedings,  a  bankrupt,  etc., 
must  submit  to  an  examination ;  though  the  ex- 
amination of  a  bankrupt  is  rather  in  the  nature  of 
a  criminal  proceeding.  See  Insolvency  j  Justifi- 
cation ;  Bail. 

EXAMINED  COPY.  A  phrase  ap- 
plied to  designate  a  paper  which  is  a  copy 
of  a  record,  public  book,  or  register,  and 
which  has  been  compared  with  the  original. 
1  Campb.  469. 

Such  examined  copy  is  admitted  in  evi- 
dence, because  of  the  public  inconvenience 
which  wouW  arise  if  such  record,  public 
book,  or  register  were  removed  from  place  to 
place,  and  because  any  fraud  or  mistake 
inade  in  the  examined  copy  would  be  so  easily 
detected.  1  Greenleaf,  Ev.  §  91 ;  1  Starkie, 
Et,  189-191.  But  in  an  answer  in  chancery 
on  which  the  defendant  was  indicted  for  per- 
jury, or  where  the  original  must  be  produced 
in  order  to  identify  the  party  by  proof  of 
handwriting,  an  examined  copy  would  not  be 
evidence.     1  Mood.  &  R.  189.     See  Copy. 

EXAMINERS.  Persons  appointed  to 
question  students  of  law  in  order  to  ascer- 
tain their  qualifications  before  they  are  ad- 
mitted to  practice. 

EXAMINERS  IN  CHANCERY.  Of- 
ficers who  examine,  upon  oath,  witnesses  pro- 
duced on  either  side  upon  such  interrogato- 
ries as  the  parties  to  any  suit  exhibit  for  that 
purpose.     Cowel, 


The.  examiner  is  to  administer  an  oath  to 
the  party,  ajid  then  repeat  the  interrogatories, 
one  at  a  time,  writing  down  the  answer  him- 
self.. 2  Daniell,  Chano.  Pract.  1062.  An- 
ciently, the  examiner  was  one  of  the  judges 
of  the  court:  hence  an  examination  before 
the  examiner  is  said  to  be  an  examination  in 
court.     1  Daniell,  Chanc.  Pract.  1053. 

EXANNUAL  ROLL.  A  roll  contain- 
ing the  illeviable  fines  and  desperate  debts, 
which  was  read  yearly  to  the  sheriff  (in  the 
ancient  way  of  delivering  the  sheriff's  ac- 
counts), to  see  what  might  be  gotten.  Hale, 
Sheriffs,  67 ;  Cowel. 

EXCAMB.  In  Scotch  Law.  To  ex- 
change. Excamhion,  exchange.  The  words 
are  evidently  derived  from  the  Latin  excam- 
hium.     Bell,  Diet.     See  Exchange. 

IJXCAMBIATOR.  An  exchanger  of 
lands,;  a  broker.     Obsolete. 

EXCAMBIUM(Lat.).  In  English  Law. 
Exchange;  a  recompense.  1  Reeve,  Hist. 
Eng.  Law,  442. 

EXCEPTION  (Lat.  excipere  :  ex,  out  of, 
capere,  to  take). 

In  Contracts.  A  clause  in  a  deed  by 
which  the  lessor  excepts  something  out  of 
that  which  he  granted  before  by  the  deed. 

The  exclusion  of  something  from  the  effect 
or  operation  of  the  deed  or  contract  which 
would  otherwise  be  included. 

An  exception  differs  from  a  resen-ation, — tho 
former  being  always  of  part  of  the  thing  granted, 
the  latter  of  a  thing  not  in  esse,  but  newly  created 
or  reserved ;  the  exception  is  of  the  whole  of  the 
part  excepted ;  the  reservation  may  be  of  a  right 
or  interest  in  the  particular  part  affected  by  the 
reservation.  See  5  E.  I.  419 ;  41  Me.  177 ;  42  id. 
9.  An  exception  differs,  also,  from  an  explanation, 
which,  by  the  use  of  a  videlicet,  proviso,  etc.,  is  al- 
lowed only  to  explain  doubtful  clauses  precedent, 
or  to  separate  rnd  distribute  generals  into  particu^ 
lars.     3  Pick.  Mass.  272. 

To  make  a  valid  exception,  these  thingp 
must  concur  :  first,  the  exception  must  be  by 
apt  words,  as,  "  saving  and  excepting,"  etc., 
see  30  Vt.  242;  5  R.  L  419;  41  Me.  177; 
second,  it  must  be  of  part  of  the  thing  previ- 
ously described,  and  not  of  some  other  thing; 
third,  it  must  be  of  part  of  the  thing  only,  and 
not  of  all,  the  greater  part,  or  the  effect  of 
the  thing  granted,  11  Md.  339;  23  Vt.  395  ;  10 
Mo.  426 ;  an  exception,  therefore,  in  a  lease 
which  extends  to  the  whole  thing  demised  is 
void ;  fourth,  it  must  be  of  such  thing  as  is 
severable  from  the  demised  premises,  and  rot 
of  an  inseparable  incident,  33  Penn.  St.  251 ; 
fifth,  it  must  be  of  such  a  thing  as  he  that 
excepts  may  have,  and  which  properly  be- 
longs to  him ;  sixth,  it  must  be  of  a  particular 
thing  out  of  a  general,  and  not  of  a  particular 
thing  out  of  a  particular  thing ;  seventh,  it 
must  be  particularly  described  and  set  forth ; 
a  lease  of  a  tract  of  land  except  one  acre 
would  be  void,  because  that  acre  was  not 
particularly  described.  Woodfall,  Landl.  & 
Ten.  10;  Coke,  Litt.  47  a;  12  Me.  337; 
Wright,  Ohio,  711 ;  3  Johns.  N.  Y.  375  ;  5  N. 
Y.  33 ;  8  Conn.  369 ;  6  Pick.  Mass.  499 ;  6  N. 
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n.  421 ;  4  Strobh.  So.  C.  208;  2  Tayl.  No.  C. 
173.  Exceptions  against  common  right  and 
general  rules  are  construed  as  strictly  as  pos- 
sible. 1  Barton,  Conv.  68;  5  Jones,  No.  C. 
03. 

In  Equity  Practice.  The  allegation  of  a 
party,  in  writing,  that  some  pleading  or  pro- 
ceeding in  a  cause  is  insufficient. 

In  Civil  La-w.     A  plea.     Merlin,  RSpert. 

Declinatory  exceptions  are  such  dilatory  ex- 
ceptions as  merely  decline  the  jurisdiction  of 
the  judge  before  whom  the  action  is  brought. 
La.  Code  Proc.  334. 

Dilatory  exceptions  are  such  as  do  not  tend 
to  defeat  the  action,  but  only  to  retard  its 
progress. 

Declinatory  exoeptions  have  this  effect,  as  well 
as  the  exception  of  discussion  offered  by  a  third 
possessor  or  by  a  surety  in  an  hypothecary  action, 
or  the  exception  taken  in  order  to  call  in  the  war- 
rantor.    7  Mart.  La.  s.  s.  282;  1  La.  38,  420. 

Peremptory  exceptions  are  those  which  tend 
to  the  dismissal  of  the  action. 

Some  relate  to  forms,  others  arise  from  the  law. 
Those  which  relate  to  forms  tend  to  have  the  cause 
dismissed,  owing  to  some  nullities  in  the  proceed- 
ings. These  must  be  pleaded  in  limine  litia.  Per- 
emptory exceptions  founded  on  law  'are  those 
which,  without  going  into  the  merits  of  the  cause, 
show  that  the  plaintiff  cannot  maintain  his  action, 
either  because  it  is  prescribed,  or  because  the  cause 
of  action  has  been  destroyed  or  extinguished. 
These  may  be  pleaded  at  any  time  previous  to  de- 
finitive judgment.  Id.  art.  .S43,  346;  Pothier, 
Proc.  Civ.  pt.  1,  c.  2,  ss.  1,  2,  3.  These,  in  the  French 
law,  are  called  Fina  de  non  recevoir. 

In  Practice.  Objections  made  to  the  de- 
cisions of  the  court  in  the  course  of  a  trial. 
See  Bill  of  Exception-. 

EXCEPTION  TO  BAIL.  An  objec- 
tion to  the  special  bail  put  in  by  the  defend- 
ant to  an  action  at  law  made  by  the  plaintiff, 
on  grounds  of  the  insufficiency  of  the  bail.  1 
Tidd,  Pract.  255. 

EXCHANGE.  In  Commercial  Law. 
A  negotiation  by  which  one  person  transfers 
to  another  funds  which  he  has  in  a  certain 
place,  either  at  a  price  agreed  upon  or  which 
IS  fixed  by  commercial  usage. 

This  transfer  is  made  by  means  of  an  instru- 
ment which  represents  such  funds  and  is  well 
known  by  the  name  of  a  bill  of  exchange.  The 
price  above  the  par  value  of  the  funds  so  trans- 
ferred is  called  the  premium  of  exchange,  and  if 
under  that  value  the  difference  is  called  the  dis- 
count,— either  being  called  the  rate  of  exchange. 

The  transfer  of  goods  and  chattels  for 
other  goods  and  chattels  of  equal  value.  This 
is  more  commonly  called  barter. 

The  profit  which  arises  from  a  maritime 
loan,  when  such  profit  is  a  percentage  on  the 
money  tent,  considering  it  in  the  light  of 
money  lent  in  one  place  to  be  returned  in 
another,  with  a  difference  in  amount  in  the 
sum  borrowed  and  that  paid,  arising  from 
the  difference  of  time  and  place.  The  term 
is  commonly  used  in  this  sense  by  French 
writers.     Hall,  Mar.  Loans,  56,  n. 

The  place  where  merchants,  captains  of  ves- 
sels, exchange-agents,  and  brokers  assemble  to 
transact  their  business.  Code  de  Comm.  art.  71. 


The  par  of  exchange  is  the  value  of  the 
money  of  one  country  in  that  of  another,  and 
is  either  real  or  nominal.  The  nominal  pal 
is  that  which  has  been  fixed  by  law  or  usage, 
and,  for  the  sake  of  uniformity,  is  not  altered, 
the  rate  of  exchange  alone  fluctuating.  The 
real  par  is  that  based  on  the  weight  and  fine- 
ness of  the  coins  of  the  two  countries,  and 
fluctuates  with  changes  in  the  coiijage.  The 
nominal  par  of  exchange  in  this  country  on 
England,  settled  in  1799  by  act  of  congress, 
is  four  dollars  and  forty-four  cents  for  the 
pound  sterling ;  but  by  successive  changes 
m  the  coinage  this  value  has  been  increased, 
the  real  mint  par  at  present  being  a  little  over 
four  dollars  and  eighty-seven  cents.  The 
course  of  exchange  means  the  quotations  for 
any  given  time:  as,  the  course  of  exchange 
at  New  York  on  London  was  at  108  to  109 
during  the  month. 

la  Conveyancing.  A  mutual  grant  of 
equal  interests  in  land,  the  one  in  considera- 
tion of  the  other.  2  Blackstone,  Comm,  323 ; 
Littleton,  62 ;  Sheppard,  Touchst.  289 ;  Wat- 
kins,  Conv.  It  is  said  that  exchange  in  the 
United  States  does  not  differ  from  bargain 
and  sale.     2  Bouvier,  Inst.  n.  2055. 

There  are  five  circumstances  necessary  to 
an  exchange.  That  the  estates  given  be  equal. 
That  the  word  excambium,  or  exchange,  be 
used, — which  cannot  be  supplied  by  any  other 
word,  or  described  by  circumlocution.  That 
there  be  an  execution  by  entry  or  claim  in 
the  life  of  the  parties.  That  if  it  be  of  things 
which  lie  in  grant,  it  be  by  deed.  That  if 
the  lands  lie  in  several  counties,  or  if  the 
thing  lie  in  grant,  though  ihey  be  in  one 
cojinty,  it  be  by  deed  indented.  In  practice 
this  mode  of  conveyancing  is  nearly  obsolete. 

See  Cruise,  Dig.  tit.  32;  Comyns.  Dig.; 
Coke,  Litt.  51 ;  1  Washburn,  Real  Prop.  159  ; 
Hard.  Ky.  593 ;  1  N.  H.  65  ;  3  Harr.  &  J. 
Md.  361;  3  Wils.  489;  Watkins,  Conv.  b. 
2,  c.  5  ;  3  Wood,  Conv.  243. 

EXCHEQUER  (L.  Lat.  scoccarium,  Nor. 
Fr.  eschequier).  In  English  Law.  A  de- 
partment of  the  government  which  has  the 
management  of  the  collection  of  the  king's 
revenue. 

The  name  is  said  to  be  derived  from  the 
chequered  cloth  which  covered  the  table  on  which 
some  of  the  king's  accounts  were"  made  up  and  the 
amounts  indicated  by  counters. 

It  consists  of  two  divisions,  one  for  the  re- 
ceipt of  revenue,  the  other  for  administering 
justice.  Coke,  4th  Inst.  103-116;  3  Black- 
stone,  Comm.  44,  45.  See  Court  of  Ex- 
chequer; Court  of  Exchequer  Chamber. 

EXCHEQUER  BILLS.  Bills  of  credit 
issued  by  authority  of  parliament. 

They  constitute  the  medium  of  transac- 
tion of  business  between  the  bank  of  Eng- 
land and  the  government.  The  exchequer 
bills  contain  a  guarantee  from  government 
which  secures  the  holders  against  Toss  by  fluc- 
tuation.   Wharton ;  McCulloch,  Comm.  Diet. 

EXCISE.  An  inland  imposition,  paid 
sometimes  upon  the  consumption  of  the  com- 
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modity,  and  frequently  upon  the  retail  sale. 
1  Blackstone,  Comm.  318 ;  Story,  Const,  i 
950 ;  Act  of  Congr.  July  1,  1862. 

EXCIiUSIVE  (Lat.  ex,  out,  claudere,  to 
shut).  Shutting  out;  debarring  from  partici- 
pation.    Shut  out ;  not  included. 

An  exclusive  right  or  privilege,  as  a  copy- 
right or  patent,  is  one  which  may  be  ex- 
ercised and  enjoyed  only  by  the  person 
authorized,  while  all  others  are  forbidden  to 
interfere. 

When  an  act  is  to  be  done  within  a  certain 
period  from  a  particular  time,  as,  for  example, 
within  ten  days,  one  day  is  to  be  taken  in- 
clusive and  the  other  exclusive.  See  Hob. 
139;  Cowp.  714;  Dougl.  463;  2  Mod.  280; 
3  Penn.  St.  200 ;  1  Serg.  &  R.  Penn.  43 ;  3 
Baraew.  &  Aid.  581 ;  3  East,  407  ;  Comyns, 
Dig.  Hsfates  (G  8)  Temps  (A);  2  Chitty, 
Praot.  69,  147. 

EXCOMMUNICATION.  In  Eccle- 
siastical Law.  An  ecclesiastical  sentence 
pronounced  by  a  spiritual  judge  against  a 
Christian  man,  by  which  he  is  excluded  from 
the  body  of  the  church,  and  disabled  to  bring 
any  action  or  sue  any  person  in  the  common- 
law  courts.    Bacon,  Abr. ;  Coke,  Litt.  133, 134. 

In  early  tiuies  it  was  tha  most  frequent  and  most 
severe  method  of  executing  ecclesiastical  censure, 
although  proper  to  bo  used,  said  Justinian  (Nov. 
123),  only  upon  grave  occasions.  The  effect  of  it 
was  to  remove  the  excommunicated  person  not 
only  from  the  sacred  rites,  but  from  the  society  of 
men.  In  a  certain  sense  it  interdicted  the  use  of 
fire  and  water,  like  the  punishment  spoken  of  by 
Caesar  (lib.  6,  de  Bell.  Gall.)  as  inflicted  by  the 
Druids.  Innocent  IV.  called  it  the  nerve  of  eccle- 
siastical discipline.  On  repentance,  the  excommu- 
nicated person  was  absolved  and  received  again  to 
communion.  These  are  said  to  be  the  powers  of 
binding  and  loosing, — the  keys  of  the  kingdom  of 
heaven.  This  kind  of  punishment  seems  to  have 
been  adopted  from  the  Roman  usage  of  interdict- 
ing the  use  of  fire  and  water.  Fr.  Duaren,  De 
Sacris  Eocles.  Mlnisteriis,  lib.  1,  cap.  3.  See  Ridley, 
View  of  the  Civil  and  Ecclesiastical  Law,  245, 
246,  249. 

EXCOMMUNICATO         CAPIENDO 

(Lat.  for  taking  an  excommunicated  person). 

In  Ecclesiastical  Lavr.  A  writ  issuing 
out  of  chancery,  founded  on  a  bishop's  certi- 
ficate that  the  defendant  had  been  excommu- 
nicated, returnable  to  the  king's  bench.  4 
Blackstone,  Comm.  415 ;  Bacon,  Abr.  Ex- 
vommunication,  E.  See  statutes  3  Edw.  I.  c. 
15,  9  E'lw.  II.  0.  12,  2  &  3  Edw.  VL  c.  13, 
5  &  6  Edw.  VI.  c.  4,  5  Eliz.  c.  23,  1  Hen. 
V.  c.  5  ;  Croke  Ellz.  224,  680 ;  Croke  Car. 
421 ;  Croke  Jac.  567 ;  1  Ventr.  146 ;  1  Salk. 
293,  294,  295. 

EXCUSABLE  HOMICIDE.  In  Crlmi- 
bal  Law.  The  killing  of  a  human  being, 
when  the  party  killing  is  not  altogether  free 
from  blame,  but  the  necessity  which  renders 
it  excusable  may  be  said  to  have  been  partly 
induced  by  his  own  act.     1  East,  PI.  Cr.  220. 

EXCUSATIO  (Lat.).  In  Civil  Law. 
Excuse.  A  cause  for  exemption  from  a  duty, 
such  as  absence,  insufficient  age,  etc.  Vicat. 
Voc.  Jur.,  and  references  there  given. 


EXCUSATOR(Lat.).  In  English  Law. 
An  excuser. 

In  Old  German  Law.  A  dei'endant ;  he 
who  utterly  denies  the  plaintiff's  claim.  Du- 
Cange. 

EXCUSE.  A  reason  alleged  for  the 
doing  or  not  doing  a  thing. 

S<  This  word  presents  two  ideas,  differing  essen- 
tially from  each  other.  In  one  case  an  excuse  may 
be  made  in  order  to  show  that  the  iiarty  accused 
is  not  guilty;  in  another,  by  showing  that  though 
guilty  he  is  less  so  than  he  appears  to  be.  Take, 
for  example,  the  case  of  a  sheriff  who  has  an  exe- 
cution against  an  individual,  and  who,  in  perfoim- 
anee  of  his  duty,  arrests  him  :  in  an  action  by  the 
defendant  against  the  sheriff,  the  latter  may  prove 
the  facts,  and  this  shall  be  a  sufficient  excuse  for  him  : 
this  is  an  excuse  of  the  first  kind,  or  a  complete  jus- 
tification ;  the  fcheriff  was  guilty  of  no  off'ence.  But 
suppose,  secondly,  that  the  sheriff  has  an  execu- 
tion against  Paul,  and  by  mistake,  and  without  any 
malicious  design,  he  arrests  Peter  instead  of  Paul : 
the  fact  of  his  having  the  execution  against  Paul 
and  the  mistake  being  made  will  not  justify  the 
sheriff,  but  it  will  extenuate  and  excuse  his  con- 
duct, and  this  will  be  an  excuse  of  the  second  kind. 

3*  Persons  are  sometimes  excused  fur  the  com- 
missinn  of  acts  which  ordinarily  are  crimes,  either 
because  they  had  no  intention  of  doing  wrong,  or 
because  they  had  no  power  of  judging,  and  there- 
fore had  no  criminal  will,  or,  having  pt.wer  of 
judging,  they  had  no  choice,  and  were  compelled 
by  necessity.  Among  the  first  class  may  be  placed 
infants  under  the  age  of  discretion,  lunatics,  and 
married  women  committing  an  offence  in  the  pre- 
sence of  their  husbands  not  malvm  in  ee,  as  trea- 
son or  murder,  1  Hale,  PI.  Cr.  44,  46 ;  or  in 
offences  relating  to  the  domestic  concern  or  man- 
agement of  the  house,  as  the  kee|>ing  of  a  bawdy- 
house.  Hawkins,  PI.  Cr.  b.  1,  c.  1,  s.  12.  Ami  ng 
acts  of  the  second  kind  may  be  classed  the  beating 
or  killing  another  in  sell-defence,  the  destruction  of 
property  in  order  to  prevent  a. more  serious  cala- 
mity, as  the  tearing  down  of  a  house  on  fire  to 
prevent  its  spreading  to  the  neighboring  property, 
and  the  like.     See  Dalloz,  Diet. 

EXCUSSIO  (Lat.).  In  Civil  Law.  Ex- 
hausting the  principal  debtor  before  proceed- 
ing against  the  surety.  DiscusFion  is  used  in 
the  same  sense  in  Scotch  law.  Vicat,  JExcus- 
sionis  Benejicium. 

EXECUTE.  To  complete;  to  make;  to 
perform  ;  to  do  ;  to  follow  out. 

The  term  is  frequently  used  in  law:  as,  to 
execvte  a  deed,  which  means  to  make  a  deed, 
including  especially  signing,  sealing,  and  de- 
livery. To  execute  a  contract  is  to  perform 
the  contract.  To  execute  a  use  is  to  merge 
or  unite  the  equitable  estate  of  the  ceUui  que 
use  in  the  legal  estate,  under  the  statute  of 
uses.  To  execute  a  writ  is  to  do  the  act  com- 
manded in  the  writ.  To  execute  a  criminal 
is  to  put  him  to  death  according  to  law,  in 
pursuance  of  his  sentence.  • 

EXECUTED.  Done;  completed;  effect- 
uated; performed;  fully  disclosed;  vested; 
giving  present  right  of  enjoyment.  The  term 
is  used  of  a  variety  of  subjects. 

EXECUTED  CONSIDERATION.    A 

consideration  which  is  wholly  past.  To  make 
an  executed  consideration  a  valid  foundation 
for  a  promise,  there  must  have  been  an  ante- 
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cedent  request.   Such  request  may  be  implied, 
however.     1  Parsons,  Contr.  391. 

EXECUTED  CONTRACT.  One  which 
has  been  fuliilied.  One  which  has  been  wholly 
performed :  as,  where  A  and  B  agree  to  ex- 
change horses  and  do  so  immediately.  2 
Biackstone,  Comm.  443.  One  in  which  both 
parties  haJ?e  done  all  that  they  are  required 
to  do. 

EXECUTED  ESTATE.  An  estate 
whereby  a  present  interest  passes  to  and 
resides  in  the  tenant,  not  dependent  upon 
any  subsequent  circumstance  or  contingency. 
They  are  more  commonly  called  estates  in 
possession.  2  Sharswood,  Blackst.  Comm. 
162. 

An  estate  where  there  is  vested  in  the 
grantee  a  present  and  immediate  right  of 
present  or  future  enjoyment.  An  estate 
which  confers  a  present  right  of  present 
enjoyment. 

When  the  right  of  enjoyment  in  possession  is  to 
arise  at  a  future  period,  only  the  estate  is  executed; 
that  is,  it  is  merely  vested  in  point  of  interest : 
where  the  right  of  immediate  enjoyment  is  annexed 
to  the  estate,  then  only  is  the  estate  vested  in  pos- 
session.   1  Preston,  Est.  62 ;  Feame,  Cont.  Kem.  392. 

Executed  is  synonymous  with  vested.  1 
Washburn,  Real  Prop.  11. 

EXECUTED  REMAINDER.  One  giv- 
ing a  present  interest,  though  the  enjoyment 
may  be  future.  Fearne,  Cont.  Rem.  31 ;  2Black- 
stone,  Comm.  168.     See  Vested  Remainder. 

EXECUTED  TRUST.  A  trust  of  which 
the  scheme  has  in  the  outset  been  completely 
declared.  Adams,  Eq.  151.  One  in  which 
the  devise  or  trust  is  directly  and  wholly  de- 
clared by  the  testator  or  settler,  so  as  to  attach 
on  the  lauds  immediately  under  the  deed  or 
will  itself.  1  Greenleaf,  Cruise,  Dig.  385  ;  1 
Jac.  &  W.  570. 

EXECUTED  USB.  A  use  with  which 
the  possession  and  legal  title  have  been  united 
by  statute.  1  Stephen,  Comm.  339  ;  2  Shars- 
wood, Blackst.  Comm.  335,  note;  7  Term, 342; 
12  Ves.  Ch.  89  ;  4  Mod.  380 ;  Comb.  312. 

EXECUTED  "WRIT.  A  writ  the  com- 
mand in  which  has  been  obeyed  by  the  person 
to  whom  it  was  directed. 

EXECUTION.  The  accomplishment  of 
a  thing ;  the  completion  of  an  act  or  instru- 
ment; the  fulfilment  of  an  undertaking. 
Thus,  a  contract  is  executed  when  the  act  to 
be  done  is  performed ;  a  deed  is  executed 
when  it  is  signed,  sealed,  and  delivered. 

In  Criminal  Law.  Putting  a  convict  to 
death,  agreeably  to  law,  in  pursuance  of  his 
sentenoet  This  is  to  be  performed  by  the 
sheriff  or  his  deputy.  See  4  Sharswood, 
Blackst.  Comm.  403. 

In  Practice.  Putting  the  sentence  of  the 
law  in  force.  3  Biackstone,  Comm.  412.  The 
act  of  carrying  into  effect  the  final  judgment 
or  decree  of  a  court. 

The  writ  which  directs  and  authorizes  the 
officer  to  carry  into  effect  such  judgment. 

Final  execution  is  one  which  authorizes  the 


money  due  on  a  judgment  to  be  made  out  of 
the  property  of  the  defendant. 

Execution  quousque  is  such  as  tends  to  an 
end,  but  ia  not  absolutely  final:  as,  lor  ex- 
ample, a  capias  ad  sat-isfadendiim,  by  virtue 
of  which  the  body  of  the  defendant  is  taken,, 
to  the  intent  that  the  plaintiff  shall  be  satis- 
fied his  debt,  etc.,  the  imprisonment  not  being 
absolute,  but  utttil  he  shall  satisfy  the  same. 
6  Coke,  87. 

2.  Execution,  in  civil  actions,  is  the  mode, 
of  obtaining  the  debt  or  damages  or  other 
thing  recovered  by  the  judgment ;  and  it  is. 
either  for  the  plaintiff  or  defendant.  For  the 
plaintiff  upon  a  judgment  in  debt,  the  execu. 
tion  is  for  the  debt  and  damages ;  or  in  as- 
sumpsit, covenant,  case,  replevin,  or  trespass, 
for  the  damages  and  costs ;  or  in  detinue,  for 
the  goods,  or  their  value,  with  damages  and 
costs.  For  the  defendant  upon  a  judgment  in 
replevin,  the  execution  at  ccmmcn  law  is  for 
a  return  of  the  goods,  to  which  damages  are 
superadded  by  the  statutes  7  Hen.  Till.  c.  4, 
i  3,  and  21  Hen.  VIII.  c.  19,  ^  3  ;  and  in  other 
actions  upon  a  judgmentcf  non^ra«.,  nonsuit, 
or  verdict,  the  execution  is  for  the  costs  only. 
Tidd,  Pract.  993. 

After  final  judgment  signed,  and  even  be- 
fore it  is  entered  of  record,  the  plaintiff  may, 
in  general,  at  any  time  within  a  year  and  a 
day,  and  whilst  the  parties  to  the  judgment 
continue  the  same,  take  out  execution;  pro- 
vided there  be  no  writ  of  error  depending  or 
agreement  to  the  contrary,  or,  where  this  is 
allowed,  security  entered  for  stay  of  execution. 
But  after  a  year  and  a  day  from  the  time  of 
signing  judgment  (five  years  in  Pennsylva- 
nia) the  plaintiff  cannot  regularly  take  out 
execution  without  reviving  the  judgment  by 
scire  facias,  unless  &  fieri  facias  or  capias  ad 
satisfaciendum,  etc.  was  previously  sued  cut, 
returned,  and  filed,  or  he  was  hindered  from 
suing  it  out  by  a  writ  of  error ;  and  if  a  writ 
of  error  be  brought,  it  is,  generally  speaking,, 
a  supersedeas  of  execution  from  the  time  of 
its  allowance ;  provided  bail,  when  necessary, 
be  put  in  and  perfected  in  due  time.  See 
Tidd,  Pract.  994. 

Writs  of  execution  are  judicial  writs  issuing 
out  of  the  court  where  the  record  is  upon 
which  they  are  grounded.  Hence,  when  the 
record  has  been  removed  to  a  higher  court  by 
writ  of  error  or  certiorari,  or  on  appeal,  either 
the  execution  must  issue  out  of  that  court,  or 
else  the  record  must  be  returned  to  the  in- 
ferior court  by  a  remittitur  (q.  v.)  for  the  pur- 
pose of  taking  out  execution  in  thecourt  below. 
The  former  is  the  practice  in  England ;  the 
latter,  in  some  of  the  states  of  America. 

3>  The  object  of  execution  in  personal 
actions  is  effected  in  one  or  more  of  the  three 
following  ways.  1.  By  the  seizure  and  sale 
of  personal  property  of  the  defendant.  2.  By 
the.  seizure  of  his  real  property,  and  either 
selling  it  or  detaining  it  until  the  issues  and 
profits  are  sufficient  to  satisfy  the  judgment. 
3.  By  seizing  his  person  and  holding  him  in 
custody  until  he  pays  the  judgment  or  is  ju- 
dicially declared  insolvent. 
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These  proceedings,  though  taken  at  the  in- 
stance and  under  the  direction  of  the  party 
for  whom  judgment  is  given,  are  considered 
the  act  of  the  law  itself,  and  are  in  all  cases 

Iserformed  by  the  authorized  minister  of  the 
aw.  The  party  or  his  attorney  obtains,  from 
the  office  of  the  court  where  the  record  is,  a 
writ,  based  upon  and  reciting  the  judgment, 
and  directed  to  the  sheriff  (or,  where  he  is 
interested  or  otherwise  disqualified,  to  the 
coroner)  of  the  county,  commanding  him,  in 
the  name  of  the  sovereign  or  of  the  state,  that 
of  the  goods  and  chattels  or  of  the  lauds  and 
tenements  of  the  defendant  in  his  bailiwick 
he  cause  to  be  made  or  levied  the  sum  reco- 
vered, or  that  he  seize  the  person  of  the  de- 
fendant, as  the  case  may  be,  and  have  the 
same  before  the  court  at  the  return-day  of  the 
writ.  This  writ  is  delivered  by  the  party  to 
the  officer  to  whom  it  is  directed,  who  thence- 
forth becomes  responsible  for  his  performance 
of  its  mandate,  and  in  case  of  omission,  mis- 
take, or  misconduct  is  liable  in  damages  to 
the  person  injured,  whether  he  be  the  plain- 
tiff, the  defendant,  or  a  stranger  to  the  writ. 

When  property  is  sold  under  execution,  the 
proceeds  are  applied  to  the  satisfaction  of  the 
judgment  and  the  costs  and  charges  of  the 
proceedings ;  and  the  surplus,  if  there  be  any, 
IS  paid  to  the  defendant  in  execution. 

4,.  Execution  against  personal  property. 
When  the  property  consists  of  goods  and  chat- 
tels, in  which  are  included  terms  for  years,  the 
writ  used  is  ^s  fieri  facias.  If,  after  levying 
on  the  goods,  etc.  under  a  fieri  facias,  they 
remain  unsold  for  want  of  buyers,  etc.,  a  sup- 
plemental writ  may  issue,  which  is  called  the 
venditioni  exponas.  At  common  law,  goods 
and  chattels  might  also  be  taken  in  execution 
under  a  levan-i facias  ;  though  now  perhaps  the 
most  frequent  use  of  this  writ  is  in  executions 
against  real  property. 

When  the  property  Consisted  of  choses  in 
action,  whether  debts  due  the  defendant  or 
any  other  sort  of  credit  or  interest  belonging 
to  him,  it  could  not  be  taken  in  execution  at 
common  law;  but  now,  under  statutory  pro- 
visions in  many  of  the  states,  such  property 
may  be  reached  by  a  process  in  the  nature 
of  an  attachment,  called  an  attachment  execu- 
tion or  execution  attachment.     See  Attaoh- 

MENT. 

Execution  against  real  estate.  Where  lands 
are  absolutely  liable  for  the  payment  of  debts, 
and  can  be  sold  in  execution,  the  process  is 
'  by  fieri  facias  and  venditioni  exponas.  In 
Pennsylvania  the  land  cannot  be  sold  in  exe- 
cution unless  the  sheriff's  jury,  under  the 
fieri  facias,  find  that  the  profits  will  not  pay 
the  debt  in  seven  years.  And,  in  general, 
lands  are  not  subject  to  sale  under  execution, 
but,  after  a  levy  has  been  made  under  the 
fieri  facias,  are  appraised  by  the  sheriff's 
jury,  and  delivered  to  the  plaintiff  at  the 
valuation  until  the  debt  is  paid  out  of  the 
profits.  In  England,  only  half  the  land  can 
be  thus  taken,  and  the  writ,  though  in  form 
a,  fieri  facias,  is  called  an  elegit  {q.  v.).  If  the 
sheriff  delay  to  deliver  lands  thus  appraised 


into  the  plaintiff's  possession,  he  may  be  con- 
strained by  a  writ  called  the  liberari  facias. 

There  are  in  England  writs  of  execution 
against  land  which  are  not  in  general  use 
here.  The  extent,  or  extendi  facias  (5.  v.),  is 
the  usual  process  for  the  king's  debt.  The 
levari  facias  (q.  v.)  is  also  used  for  the  king's 
debt,  and  for  the  subject  on  a  recognizance  or 
statute  staple  or  merchant  [q.v.),  and  on  a 
judgment  in  scire  facias,  in  which  latter  case 
it  is  also  generally  employed  in  this  country. 

5.  Execution  against  the  person.  This  is 
effected  by  the  writ  of  capias  ad  satisfacien- 
dum, under  which  the  sheriff  arrests  the  de- 
fendant and  imprisons  him  till  he  satisfies 
the  judgment  or  is  discharged  by  process  of 
law.  See  Insolvency.  This  execution  is  not 
final,  the  imprisonment  not  being  absolute; 
whence  it  has  been  called  an  execution 
quouaque.     6  Coke,  87. 

Besides  the  ordinaryjudgmentfor  the  pay- 
ment of  a  sum  ceitain,  there  are  specific 
judgments,  to  do  some  particular  thing.  To 
this  the  execution  must  correspond :  on  a 
judgment  for  plaintiff  in  a  real  action,  the 
vrrit  is  a,  habere  facias  seisinam  ;  in  ejectment 
it  is  a  habere  faciah  possessionem. ;  for  the  de- 
fendant in  replevin,  as  has  already  been  men- 
tioned, the  writ  is  de  retorno  habendo. 

Still  another  sort  of  judgment  is  that  in 
rem,  confined  to  a  particular  thing :  such  are 
judgments  upon  mechanics'  liens  and  muni- 
cipfil  claims,  and,  in  the  peculiar  practice  of 
Pennsylvania,  on  scire  facias  upon  a  mort- 
gage. In  such  cases  the  execution  is  a  writ 
of  levari  facias.  A  confession  of  judgment 
upon  warrant  of  attorney,  with  a  restriction 
of  the  lien  to  a  particular  tract,  is  an  analo- 
gous instance ;  but  in  such  case  there  is  no 
peculiar  form  of  execution;  though  if  the 
plaintiff  should,  in  violation  of  his  agreement, 
attempt  to  levy  on  other  land  than  that  to 
which  his  judgment  is  confined,  the  court  ou 
motion  would  set  aside  the  execution. 

EXECUTION  PARES.  In  French 
Lavr.  A  right  founded  on  an  act  passed 
before  a  notary,  by  which  the  creditor  may 
immediately^  without  citation  or  summons, 
seize  and  cause  to  be  sold  the  property  of  his 
debtor,  out  of  the  proceeds  of  which  to  re- 
ceive his  payment.  It  imports  a  confession 
of  judgment,  and  is  not  unlike  a  warrant  of 
attorney.  La.  Code  of  Proc.  art.  732;  6  Toul- 
lier,  n.  208  ;  7  id.  99. 

EXECUTIONER.  The  name  given  to 
him  who  puts  criminals  to  death,  according 
to  their  sentence  ;  a  hangman. 

In  the  United  States,  executions  are  so  rare 
that  there  are  no  executioners  by  profession. 
It  is  the  duty  of  the  sheriff  or  marshal  to  per- 
form this  office,  or  to  procure  a  deputy  to  do  it 
for  him. 

EXECUTIVE.  That  power  in  the  govern 
ment  which  causes  the  laws  to  be  executed 
and  obeyed. 

It  is  usually  confided  to  the  hands  of  the  chief 
magistrate:  the  president  of  the  United  States  is 
invested  with  thia  authority  under  the   national 
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government;  and.  the  governor  of  each  state  has 
the  executive  power  in  his  hands. 

.  The  officer  in  whom  the  executive  power  is 
vested. 

The  constitution  of  the  United  States  directs 
that  "the  executive  power  shall  be  vested  in 
a  president  of  the  United  States  of  America." 
Art.  2,  s.  1.     See  Story,  Const,  b.  3,  c.  36. 

EXECUTOR.  One  to  whom  another  man 
commits  by  his  last  will  the  execution  of  that 
will  and  testament.  2  Blackstone,  Comm.  503. 

A  person  to  whom  a  testator  by  his  will 
commits  the  execution,  or  putting  in  force,  of 
that  instrument  and  its  codicils.  Fonblanque, 
Rights  and  Wrongs,  307. 

Lord  Hardwicke,  in  3  Atk.  Ch.  301,  says,  "  The 
proper  term  in  tbe  civil  law,  as  to  goods,  is  hmrea 
testamentan'its ;  and  executor  is  a  barbarous  term, 
unknown  to  that  law."  And  again,  "What  we  call 
executor  and  residuary  legatee  is,  iu  the  civil  law, 
universal  heir."     Id.  300. 

The  word  executor,  taken  in  its  broadest  sense, 
has  three  acceptations.  1.  Ej^eoufor  a  lege  conati- 
tutus.  Ho  is  the  ordinary  of  the  diocese.  2.  Exe- 
cutor ab  eptecopo  constitutua,  QV  executor  dativue ;  and 
that  is  he  who  is  called  an  administrator  to  an  in- 
testate. 3.  Executor  a  teetator  constitutue,  or  executor 
testamentariue  ;  and  that  is  he  who  is  usually  meant 
when  the  term  executor  is  used.  1  "Williams,  Exec. 
185. 

A  general  executor  is  one  who  is  appointed 
to  administer  the  whole  e.state,  without  any 
limit  of  time  or  place  or  of  the  subject- 
matter. 

An  instituted  executor  is  one  who  is  ap- 
pointed by  the  testator  without  any  condi- 
tion, and  who  has  the  first  right  of  acting 
when  there  are  substituted  executors. 

An  example  will  show  the  difference  between  an 
instituted  and  a  substituted  executor.  Suppose  a 
man  makes  his  son  his  executor,  but  if  he  will  not 
act  he  appoints  his  brother,  and  if  neither  will  act, 
his  cousin :  here  the  son  is  the  instituted  executor 
in  the  first  degree,  the  brother  is  said  to  be  sub- 
stituted in  the  second  degree,  the  cousin  in  the 
third  degree,  and  so  on.  See  Swinburne,  Wills, 
pt.  4,  s.  19,  pi.  I. 

A  rightful  executor  is  one  lawfully  ap- 
pointed by  the  testator,  by  his  will.  De- 
riving his  authority  from  the  will,  he  may 
do  most  acts  before  he  obtains  letters  testa- 
mentary ;  but  he  must  be  possessed  of  them 
before  he  can  declare  in  an  action  brought 
by  him  as  such.  1  P.  "Will.  Ch.  768 ;  Williams, 
Exec.  173. 

An  executor  de  son  tort  is  one  who,  without 
lawful  authority,  undertakes  to  act  as  exe- 
cutor of  a  person  deceased.     See  Execdtob 

DE  SON  TOBT. 

A  special  executor  is  one  who  is  appointed 
or  constituted  to  administer  either  a  part  of 
the  estate,  or  the  whole  for  a  limited  time,  or 
only  in  a  particular  place. 

A  substituted  executor  is  a  person  appointed 
executor  if  anotlier  person  who  has  been 
appointed  refuses  to  act. 

An  executor  to  the  tenor  is  a  person  who  is 
not  directly  appointed  by  the  will  an  exe- 
cutor, but  who  is  charged  with  the  duties 
which  appertain  to  one :  as,  "  I  appoint  A  B 
to  discharge  all  lawful  demands  against  my  I 


will."  3  Phill.  Eccl.  116;  1  EcJ.  I,'.  4; 
Swinburne,  Wills,  247  :  Wentworth,  Exjo.pt. 
4,  s.  4,  p.  230. 

2.  Qualification.  Generally  speaking,  all 
persons  who  are  capable  of  making  wills,  and 
many  others  besides,  may  be  executors.  2 
Blackstone,  Comm.  503.  The  king  may  be 
an  executor.  So  may  a  corporation  sole.  So 
may  a  corporation  aggregate.  Toller,  Exec. 
30,  31.  So  may  an  alien,  if  he  be  not  an 
alien  enemy  residing  abroad  or  unlawfully 
continuing  in  the  country.  So  may  married 
women  and  infants  ;  and  even  infants  unborn, 
or  en  ventre  sa  mire,  may  be  executors.  1 
Dane,  Abr.  c.  29  a  2,  ?  3 ;  5  Serg.  &  R.  Penn. 
40.  But  in  England  an  infant  cannot  act 
solely  as  executor  until  his  full  age  of  twenty- 
one  years.  Meanwhile,  his  guardian  or  some 
other  person  acts  for  him,  as  administrator 
cum  test.  ann.  See  Administration.  A  mar- 
ried woman  cannot  be  executrix  without  her 
husband's  consent.  But  a  man  by  marry- 
ing an  executrix  becomes  executor  in  her 
right,  and  is  liable  to  account  as  such.  2  Atk. 
Ch.  212 ;  1  Des.  So.  C.  150t 

3>  Persons  attainted,  outlaws,  insolvents, 
and  persons  of  bad  moral  character,  may  be 
qualified  as  executors,  because  they  act  en 
autre  droit  and  it  was  the  choice  of  the  tes- 
tator to  appoint  them.  6  Q.  B.  57 ;  12  B. 
Monr.  Ky.  191;  7  Watts  &  S.  Penn.  244; 
3  Salk.  162.  Poverty  or  insolvency  is  no 
ground  for  refusing  to  qualify  an  executor: 
but  an  insolvent  executor  may  be  compelled 
to  give  security.  2  Halst.  Ch.  N.  J.  9 ;  2 
Barb.  Ch.  N.  Y.  351.  And  in  Vermont,  New 
Hampshire,  Massachusetts,  Rhode  Island, 
Connecticut,  Pennsylvania,  Delaware,  Mary- 
land, Virginia,  and  Kentucky,  a  bond  is  re- 
quired from  executors,  similar  to  or  identical 
with  that  required  from  administrators.  The 
testator  may,  by  express  direction,  exempt 
from  the  obligation  of  giving  a  bond  with 
sureties  any  trustees  whom  he  appoints  or 
directs  to  be  appointed,  but  not  his  executor ; 
because  the  creditors  of  the  estate  must  look 
to  the  funds  in  the  executor's  hands. 

Idiots  and  lunatics  .cannot  be  executors; 
and  an  executor  who  becomes  non  compos 
may  be  removed.  1  Salk.  36.  In  Massachu- 
setts, by  Rev.  Stat.  c.  63,  §  7,  when  any 
executor  shall  become  insane,  or  otherwise 
incapable  of  discharging  his  trust,  or  evidently 
unsuitable  therefor,  the  .judge  of  probate  may 
remove  him.  11  Mete.  Mass.  104.  A  drunkard 
may  perform  the  office  of  executor,  12  B. 
Monr.  Ky.  191 ;  7  Watts  &  S.  Penn.  244;  but 
in  some  states,  as  Massachusetts  and  Penn- 
sylvania, there  are  statutes  providing  for  his 
removal. 

4.  Appointment.  Executors  can  be  ap- 
pointed only  by  will  or  codicil ;  but  the  word 
"  executor"  need  not  be  used,  and  the  ap- 
pointment may  be  constructive.  3  Phill. 
Eccl.  118;  10  B.  Monr.  Ky.  394;  2  Bradf. 
Surr.  N.  Y.  32 ;  2  Speers,  So.  C.  97.  Even  a 
direction  to  keep  accounts  will,  in  the  ab- 
sence of  any  thing  to  the  contrary,  constitute 
the  person  addressed  an  executor. 
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The  appointment  of  an  executor  may  be  I 
absolute,  qualified,  or  conditional.     It  is  ab-  | 
solute  when  he  is  constituted  certainly,  im-  ; 
mediately,  and  without   any  restriction   in 
rosjard  to  the  testator's  eifeots  or  limitation 
in  point  of  time.     Toller,  Exec.  36.     It  may  j 
be  qualified  as  tq  the  time  or  place  wherein,  I 
or  the  subject-matters  whereon,  the  oflice  is 
to  be  exercised.  1  Williams,  Exec.  204.  Thus, 
a  man  may  be  appointed  executor,  and  his 
term  made  to  begin  or  end  with  the  mar- 
riage of  testator's  daughter ;  or  his  author- 
ity may  be  limited  to  the  state,   as   Penn- 
sylvania ;  or  to  one  class  of  property,  as  if 
A  be  made  executor  of  goods  and  chattels 
in   possession,  and   B  of  choses    in   action. 
Swinburne,  Wills,  pt.  4,  s.  17,  pi.  4 ;  Off.  Exec. 
29  ;  3  PhiU.  Eccl.  424.     Still,  as  to  creditors, 
three  limited  executors  all  act  as  one  execu- 
tor, and  may  be  sued  as  one.      Croke  Car. 
293.     Finally,  an  executor  may  be  appointed 
conditionally,  and  the  condition  may  be  pre- 
cedent   or    subsequent.     Such    is   the   case 
when  A  is  appointed  in  case  B  shall  resign. 
Godolphin,  Orph.  Leg.  pt.  2,  c.  2,  ^  1. 

5.  Aisiffnment.  An  executor  cannot  as- 
sign his  office.  In  England,  if  he  dies  having 
proved  the  will,  his  own  executor  becomes 
also  the  original  testator's  executor.  But  if 
he  dies  intestate,  an  administrator  de  bonis 
non  of  the  first  testator  succeeds  to  the  exe- 
cutorship. And  an  administrator  de  bonis 
non  succeeds  to  the  executorship  in  both 
these  events,  in  the  United  States  generally, 
wherever  a  trust  is  annexed  to  the  office  of 
executor.  4  Munf  Va.  231 ;  7  Gill,  Md.  81 ; 
8  Ired.  Eq.  No.  C.  52 ;  17  Me.  204 ;  1  Barb. 
Ch.  N.  Y.  565  ;  4  Fla.  144. 

Acceptance.  The  appointee  may  accept  or 
refuse  the  office  of  executor.  3  PhiU.  Eccl. 
577 ;  4  Pick.  Mass.  33 ;  34  Me.  37.  But  his 
acceptance  may  be  implied  by  acts  of  au- 
thority over  the  property  which  evince  a 
purpose  of  accepting,  and  by  any  acts  which 
would  make  him  an  executor  de  son  tort, 
which  see.  So  his  refusal  may  be  inferred 
from  his  keeping  aloof  from  all  management 
of  the  estate.  5  Johns.  Ch.  N.  Y.  388 ;  16  Conn. 
291;  2  Marph.  Eq.  No.  C.  85 ;  9  Ala.  181; 
16  Serg.  &  R.  Penn.  416.  If  one  of  two  or 
more  appointees  accepts,  and  the  others  de- 
cline, he  becomes  sole  executor.  An  admi- 
nistrator de  bonis  non  cannot  be  joined  with 
an  executor. 

6.  Acts  before  probate.  The  will  itself  is 
the  sole  source  of  an  executor's  title.  Pro- 
bate is  the  evidence  of  that  title.  Before 
probate,  an  executor  may  do  nearly  all  the 
acts  which  he  can  do  after.  He  can  receive 
payments,  discharge  debts,  collect  and  re- 
cover assets,  sell  bank-stock,  give  or  receive 
notice  of  dishonor,  initiate  or  maintain  pro- 
ceedings in  bankruptcy,  sell  or  give  away 
goods  and  chattels,  and  pay  legacies.  And 
when  he  has  acted  before  probate  he  may 
be  sued  before  probate,  o  Term,  295 ;  4 
Mete.  Mass.  421.  He  may  commence,  but  he 
cannot  maintain,  suits  before  probate,  except 
such  suits  as  are  founded  on  his  actual  pos- 


session. 3  Carr.  &  P.  123;  7  Ark.  404;  3 
Me.  174 ;  3  N.  H.  517.  So  in  some  states 
he  cannot  sell  land  without  letters  testa- 
mentary, 7  Cranch,  115  ;  9  Wheat.  565  ;  nor 
transfer  a  mortgage,  1  Pick.  Mass.  81 ;  nor 
remain  in  his  own  state  and  sue  by  at- 
torney elsewhere,  12  Mete.  Mass.  423 ;  nor 
indorse  a  note  so  as  to  be  sued,  in  some 
states,  as  New  Hampshire  and  Maine.  5  Me. 
261 ;  2  N.  H.  291.  And  see  2  Pet.  239 : 
7  Johns.  N.  Y.  45:  Byles,  Bills,  40;  Story,' 
Prom.  Notes,  304 ;  Story,  Bills,  250 ;  Parson^ 
Bills. 

>  II.  Powers  of  executors.  An  executor  may 
do,  in  general,  whatever  an  administrator  can.. 
See  Administrator.  His  authority  dates  from 
the  moment  of  his  testator's  death.  Comyns, 
Dig.  Administration  (B  10) ;  5  Barnew.  & 
Aid.  745 ;  2  W.  Blackst.  692.  When  once 
probate  is  granted,  his  acts  are  good  until 
formally  reversed  by  the  court.  3  Term, 
125;  15  Serg.  &  R.  Penn.  39.  In  some 
states  he  has  power  over  both  real  and  per- 
sonal estate.  3  Mass.  514 ;  1  Pick.  Mass. 
157.  In  the  majority  he  has  power  over  the 
real  estate  only  when  expressly  empowered 
by  the  will,  or  when  the  personal  estate  is 
insufficient,  or  by  a  grant  of  letters  testa- 
mentary. 9  Serg.  &  R.  Penn.  431 ;  2  Root, 
Conn.  438  ;  25  Wend.  N.  Y.  224 ;  3  M'Cord, 
So.  C.  371 ;  9  Ga.  55 ;  Gordon,  Law  Dec.  93. 
The  will  may  direct  him  to  sell  lands  to 
pay  debts,  but  the  money  resulting  is  usually 
held  to  be  equitable  assets  only.  9  Barnew. 
&  C.  489  ;  3  Brev.  No.  C.  242 ;  8  B.  Monr. 
Ky.  499.  In  equity,  the  testator's  inten- 
tion will  be  regarded  as  to  whether  the  sur- 
plus fund,  after  a  sale  of  the  real  estate 
and  payment  of  debts,  shall  go  to  the  heir. 

1  Williams,  Exec.  555,  Am.  note.  An  exe- 
cutor's power  is  that  of  a  mere  trustee,  who 
must  apply  the  goods  for  such  purposes  as 
are  sanctioned  by  law.  4  Term,  645 ;  9  Coke, 
88  ;  Coke,  2d  Inst.  236. 

8.  Chattels  real  go  to  the  executor ;  but  he 
has  no  interest  in  freehold  terms  or  leases, 
unless  by  local  statute,  as  in  South  Carolina. 
But  the  wife's  chattels  real,  unless  taken  into 
possession  by  her  husband  during  his  life- 
time, do  not  pass  to  his  executors.  1  Williams, 
Exec.  579,  note ;  5  Whart.  Penn.  138 ;  4  Ala. 
N.  s.  350 ;  7  How.  Miss.  425.  The  husband's 
act  of  possession  must  effect  a  complete  al- 
teration in  the  nature  of  the  joint  interest  of 
husband  and  wife  in  her  chattels  real,  or  they 
will  survive  to  her. 

Chattels  personal  go  to  the  executor.  Such 
are  emblements.  Brooke,  Wiv.  Emblements  ; 
4  Harr.  &  J.  Md.  139.  Heir-looms  and  fix- 
tures go  to  the  heir ;  and  as  to  what  are  fix- 
tures, see  Fixtures,  and  1  Williams,  Exec. 
615,  Am.  note;  2  Smith,  Lead.  Cas.  114,  Am. 
note.  The  widow's  separate  property  and 
paraphernalia  go  to  her.  For  elaborate  col- 
lections of  cases  on  the  effect  of  nuptial  con 
tracts  about  property  upon  the  executor's 
right,  see  1  Williams,  Exec.  634,  Am.  note  2t 

2  id.  630,  note  1  ;  1  Smith,  Lead.  Cas.  40. 
Donations  mortis  causd  go  to  the  donee  at 
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once,  and  not  to  the  executor.  1  Nott  & 
M'C.  So.  C.  237. 

9.  Suits.  In  general,  a  right  of  action 
founded  on  a  tort  or  malfeasance  dies  with  the 
person.  But  personal  actions  founded  upon 
any  obligation,  contract,  debt,  covenant,  or 
other  duty  to  be  performed,  survive,  and  the 
executor  may  maintain  them.  Cowp.  375  ;  1 
Wms.  Saund.  216,  n.  By  statutes  in  England 
and  the  United  States  this  common-law  right 
is  much  extended.  An  executor  may  now 
have  trespass,  trover,  etc.  for  injuries  done  to 
the  intestate  during  his  lifetime.  Except  for 
slander,  for  libels,  and  for  injuries  inflicted 
on  the  person,  executors  may  bring  personal 
actions,  and  are  liable  in  the  same  manner 
as  the  deceased  would  have  been.  2  Brod.  & 
B.  102  ;  2  Maule  &  S.  415  ;  2  Johns.  Cas.  N.  Y. 
17  ;  1  Md.  102 ;  15  Ala.  n.  s.  233 ;  5  Blaokf. 
Ind.  232 ;  6  T.  B.  Monr.  Ky.  40  ;  3  Ohio,  211. 
Should  his  death  have  been  caused  by  the 
ne^lig3noe  of  any  one,  they  may  bring  an 
action  for  the  benefit  of  the  family.  Exe- 
cutors may  also  sue  for  stocks  and  annuities, 
as  being  personal  property.  So  they  may 
sue  for  an  insiiranoe  policy.  And  for  all  these 
purposes  they  may  take  legal  proceedings  by 
action,  suit,  or  summons. ' 

10.  Wife's  ehoses.  In  general,  choses  in 
action  given  to  the  wife  either  before  or  after 
marriage  survive  to  her, provided  her  husband 
have  not  reduced  them  to  possession  before 
his  death.  2  Barnew.  &  Aid.  452.  A  pro- 
missory note  given  to  the  wife  during  cover- 
ture comes  under  this  rule  in  England,  12 
Mees.  &  W.  Exch.  355  ;  7  Q.  B.  864;  but  not 
so  in  this  country  generally.  4  Dan.  Ky. 
333 ;  15  Conn.  587  ;  17  Me.  301 ;  17  Pick. 
Mass.  391 ;  20  id.  556.  Mere  intention  to  re- 
duce choses  into  possession  is  not  a  reduction, 
nor  is.a  mere  appropriation  of  the  fund.  5 
Ves.  Ch.  515;  11  Serg.  &  R.  Penn.  377;  5 
Whart.  Penn.  138;  2  Hill,  Ch.  So.  C.  644;  4 
Ala.  N.  s.  350  ;  14  Ohio,  100. 

Other  suits.  For  actions  accruing  after 
the  testator's  death,  the  executor  may  sue 
either  in  his  own  name  or  as  executor.  This 
is  true  of  actions  for  tort,  as  trespass  or  trover, 
actions  on  contract  and  on  negotiable  paper. 

3  Nev.  &  M.  391;  4  Hill,  N.  Y.  57  ;  19  Pick. 
Mass.  432 ;  4  Jones,  No.  C.  159.  So  he  may 
bring  replevin  in  his  own  name,  6  Fla.  314 ; 
and  so,  in  short,  wherever  the  money,  when 
recovered,  will  be  assets,  the  executor  may 
sue  as  executor.  20  Wend.  N.  Y.  668 ;  6 
Blackf.  Ind.  120 ;  1  Pet.  686. 

11.  Other  powers.  An  executor  may  sell 
terms  for  years,  and  may  even  make  a  good  title 
against  a  specific  legatee,  unless  the  sale  be  [ 
fraudulent.  So  he  may  underlet  a  term.  He 
may  indorse  a  promissory  note  or  a  bill  payable 
to  the  testator  or  his  order.    10  Miss.  687.        I 

Co-executors.   Co-executors  are  regarded  in 
law  as  one  individual;  and  hence,  in  general,  ' 
the  acts  of  one  are  the  acts  of  all.     Comyns, 
Dig.  Administration  (B  12) ;  9  Cow.  N.  Y.  34; 

4  Hill,  N.  Y.  492.     Hence  the  assent  of  one  ' 
executor  to  a  legacy  is  sufBcient,  and  the  sale 
or  gift  of  one  is  the  sale  or  gift  of  all.     So  a 


payment  by  or  to  one  is  a  payment  by  or  to 
all.  8  Blaokf.  Ind.  170 ;  10  Ired.  No.  C.  263 ; 
2  Barb.  Ch.  N.  Y.  151.  But  each  is  liable 
only  for  the  assets  which  have  come  into  his 
own  hands.  11  Johns.  N.  Y.  21.  So  he  alone 
who  is  guilty  of  tort  or  negligence  is  answer- 
able for  it,  unless  his  co-^ecutor  has  con- 
nived at  the  act  or  helped  him  commit  it.  A 
power  to  sell  land,  conferred  by  will  upon 
several  executors,  must  be  executed  by  all 
who  proved  the  title.  2  Dev.  &  B.  No.  C. 
262.  But  if  only  one  executor  consents  to 
act,  his  sale  under  a  power  in  the  will  would 
be  good,  and  such  refusal  of  the  others  may 
be  in  pais.  Croke  Eliz.  80 ;  3  Dan.  Ky.  195. 
If  the  will  gives  no  direction  to  the  executors 
to  sell,  but  leaves  the  sale  to  the  discretion 
of  the  executors,  all  must  join.  But  see  less 
strict  rules  in  8  Penn.  St.  417  ;  2  Sandf.  N. 
Y.  512 ;  1  N.  Y.  341.  On  the  death  of  one 
or  more  of  several  joint  executors,  their  rights 
and  powers  survive  to  the  survivor.  Bacon, 
Abr.  Executor  (D);  Sheppard,  Touchst.  484. 

12.  Duties.  The  following  is  a  brief  sum- 
mary of  an  executor's  duties : — 

.First.  He  must  bury  the  deceased  in  a 
manner  suitable  to  the  estate  left  behind.  2 
Blaokstone,  Comm.  508.  But  no  unreason- 
able expenses  will  be  allowed,  nor  any  un- 
necessary expenses  if  there  is  risk  of  the 
estate's  proving  insolvent.  1  Barnew.  &  Ad. 
260  ;  2  Carr.  &  P.  207  ;  14  Serg.  &  R.  Penn. 
64;  1  Ashm.  Penn.  314.  In  England  the 
present  limit  to  funeral  expenses  appears 
to  be  twenty  pounds  where  the  testator  dies 
insolvent. 

iSecond.  Within  a  convenient  time  after 
the  testator's  death,  he  should  collect  the 
goods  of  the  deceased,  if  he  can  do  so  peace- 
ably ;  if  resisted,  he  must  apply  to  the  law 
for  redress. 

Third.  He  must  prove  the  will,  and  take 
out  administration.  In  England  there  are 
two  ways  of  proving  a  will, — in  common  form, 
and  inform  of  law,  or  solemn  form.  In  the 
former,  the  execuiov  propounds  the  will, — i.e. 
presents  it  to  the  registrar,  in  the  absence  of 
all  other  interested  parties.  In  the  latter, 
all  parties  interested  are  summoned  to  show 
cause  why  execution  should  not  issue.  Fon- 
blanque.  Rights  and  Wrongs,  p.  313. 

Fourth.  Ordinarily,  he  must  make  an  in- 
ventory of  personal  property  at  least,  and,  in 
some  states,  of  real  estate  also.  5  N.  H.  492; 
11  Mass.  190  ;  9  Me.  53  ;  1  Browne,  Penn.  87. 

Fifth.  He  must  next  collect  the  goods  and 
chattels,  and  the  claims  inventoried,  with 
reasonable  diligence.  And  he  is  liable  for  a 
loss  by  the  insolvency  of  a  debtor,  if  it  re- 
sults from  his  gross  delay.  6  Watts,  Penn. 
46  :  15  Ala.  n.  s.  328. 

13.  Sixth.  He  must  give  notice  of  his 
appointment  in  the  statute  form,  and  should 
advertise  for  debts  and  credits.  2  Ohio,  St. 
156.  See  forms  of  advertisements,  1  Chitty, 
Pract.  521. 

Seventh.  The  personal  effects  he  must  deal 
with  as  the  will  directs,  and  the  surplus 
must  be  turned  into  money  and  divided  as  if 
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there  was  no  will.  An  administrator  must 
at  once  collect,  appraise,  and  sell  the  whole. 
The  safest  method  of  sale  is  a  public  auction. 

Eighth.  He  must  keep  the  money  of  the 
estate  safely,  but  not  mixed  with  his  own,  or 
he  may  be  charged  interest  on  it.  He  is  also 
charged  when  he  has  misemployed  funds  or 
let  them  lie  idle,  provided  a  want  of  ordinary 
prudence  is  proved  against  him.  4  Mass. 
205;  2Bland,Ch.  Md.  306;  1  Sumn.  C.C.  14; 
2Rand,Va.409;  4Harr.  N.J.  109;  3Des.  So.C. 
241.  And,  generally,  interest  is  to  be  charged 
on  all  money  received  by  an  executor  and  not 
applied  to  the  use  of  the  estate.  1  Bail.  Eq. 
So.  C.  98;  1  Dev.  Eq.  So.  C.  369;  6  J.  J. 
Marsh.  Ky.  94.  But  an  administrator  can- 
not be  charged  with  interest  on  money 
allowed  him  for  commission.  10  Penn.  St. 
40S  ;  2  Jones,  No.  C.  347. 

Ninth.  He  must  be  at  all  times  ready  to 
account  to  the  proper  authorities,  and  must 
actually  file  an  account  within  the  year  gene- 
rally prescribed  by  statute. 

Tanth.  He  must  pay  the  debts  and  lega- 
cies in  the  order  required  by  law.  Funeral 
expenses  are  preferred  debts,  and  so  are  debts 
to  the  United  States,  under  certain  limitations 
respecting  insolvency,  by  act  of  congress.  2 
Kent,  Oomm.  418-421.  Otherwise  there  is 
no  one  order  of  payment  universal  in  the 
United  States. 

14.  Legacies.  Bequests  to  charitable 
uses  are  legal  and  valid.  2  Roper,  Leg. 
1115,  Am.  note;  1  Jarman,  Wills,  197;  4 
Kent,  Oomm.  235,  508;  2  Williams,  Exec. 
908,  Am.  note.  The  executor  must  give  his 
assent  to  a  legacy  before  the  legatee's  title 
is  complete  and  perfect.  8  How.  170;  19 
Ala.  N.  s.  666 ;  4  Fla.  144.  If  without  cause 
he  refuse  this  assent,  he  may  be  compelled  to 
give  it  by  a  court  of  equity.  But  assent 
may  be  implied  and  presumed.  10  Hare. 
Cli.  177;  9  Exch.  680;  1  Bailey,  Eq.  So.  C. 
504  ;  6  Call,  Va.  55  ;  10  Johns.  N.  Y.  30.  A 
legitee  cannot  sue  for  his  legacy  until  the 
time  given  to  the  executor  for  payment  has 
expired.  This  time  is  commonly  one  year. 
16  Beav.  R:ills,  298 ;  15  Ala.  507  ;  2  Edw. 
Ch.  N.  y.  202. 

A  legacy  made  to  an  infant  must  be  paid 
to  his  guardian,  and  not  to  him  or  his  father. 
3  Atk.  Ch.  629 ;  9  Vt.  41.  A  legacy  made 
to  a  married  woman  must  be  paid  to  her  hus- 
band ;  but  to  herself  if  it  be  to  her  sole  and 
separate  use. 

A  lapsed  legacy  is  one  which  is  made  to  a 
legatee  who  dies  before  the  testator.  1  Eq. 
Cas.  Abr.  295.  An  ajdemption  occurs  when 
a  specific  legacy  does  not  remain  in  specie 
as  it  was  described  in  the  will.  2  Story,  Eq. 
Jur.  i  1115;  1  Johns.  Ch.  N.  Y.  262.  The 
great  rule  in  legacies  is,  that  if  the  testator's 
estate  is  not  sufficient  for  paying  all  his  debts 
and  legacies,  first,  the  debts  must  be  paid  in 
full ;  secondly,  the  specific  legacies  are  to  be 
paid;  thirdly,  general  legacies  are  to  be  paid, 
in  full  if  possible,  if  not,  pro  rctt-a. 

15.  Pay.  Commissions  are  not  allowed  on 
«,  legacy  given  in  trust  to  an  executor.     1 


Bradf.  Surr.  N.  Y.  198,  321.  Reasonable  ex- 
penses are  always  allowed  an  executor.  5 
Gray,  Mass.  26  ;  28  Vt.  765  ;  3  Cal.  287 ;  1 
Bradf.  Surr.  N.  Y.  248  ;  2  id.  291  ;  29  Miss. 
72.  When  one  of  two  co-executors  has  done 
nothing,  he  should  get  no  commission.  20 
Barb.  N.  Y.  91.  In  England,  executors  can- 
not charge  for  personal  trouble  or  loss  of 
time,  and  can  only  be  paid  for  reasonable 
expenses. 

In  England  the  jurisdiction  of  probate, 
until  recently,  belonged  to  the  ecclesiastical 
courts.  It  is  now  exercised  in  the  new  court 
of  probate,  which  holds  its  sittings  in  West- 
minster Hall.  There  is  a  principal  registry 
of  wills,  situated  in  Doctors  Commons,  and 
forty  district  registries,  scattered  throughout 
England  and  Wales,  each  presided  over  by  a 
district  registrar,  by  whom  probate  is  granted 
where  the  application  is  unopposed.  See 
Fonblanque,  Rights  and  Wrongs,  311.  In 
the  United  States  the  jurisdiction  is  vested 
in  surrogates,  judges  of  probate,  registrars 
of  wills,  county  courts,  etc.  See  Adminis- 
tration. 

See,  generally,  Bouvier,  Inst.  Index ;  1 
Suppl.  to  Ves.  Jr.  8,  GO.  356,  438  ;  2  id.  69 ;  2 
Phillipps,  Ev.  289  ;'  Roper,  Leg.  Am.  ed.  pas- 
sim; Williams,  Executors,  4lh  Am.  cd. ;  Toller, 
Exec;  Wentworth,  Exec;  Jarman,  Wills, 
Perkins'  notes  ;  Chitty,  Pract.  Index.  For 
the  complete  New  York  law,  and  much  of  the 
general  law,  see  Willard,  Executors.  For 
the  origin  and  progress  of  the  law  in  rela- 
tion to  executors,  the  reader  is  referred  to  5 
TouUier,  n.  576,  note;  Mackeldy,  Civ.  Law, 
b.  iv.  sect.  4,  chap.  3  ;  Glossaire  du  Droit 
Franqais,  par  Dclaurifsre,  verb.  Exgcuieurs 
testamentaires  ;  id.  art.  297,  de  la  Couiume  de 
Paris  ;  Polh.  des  Poimtions  tesiamcnl aires. 

EXECUTOR  DE  SON  TORT.  Onb 
who  attempts  to  act  as  executor  without  law. 
ful  authority. 

3.  If  a  stranger  takes  upon  him  to  act  as 
executor  without  any  just  authority  (as,  by 
intermeddling  with  the  goods  of  the  deceased, 
and  many  other  transactions),  he  is  called  in 
law  an  executor  of  his  own  wrong,  de  son 
tort.  2  Blackstonc,  Ccmni.  507  ;  4  M'Cord, 
So.  C.  286  ;  12  Conn.  213  ;  8  Mies.  437  ;  14 
Eng.  L.  &  Eq.  510 ;  3  Litt.  Ky.  163.  If  a 
man  kill  the  cattle  of  the  testator,  or  take  his 
goods  to  satisfy  a  debt,  or  collect  money  due 
him,  or  pay  out  such  money,  or  carry  on  his 
business,  or  take  possession  of  his  house,  etc., 
he  becomes  an  executor  de  son  tort. 

3.  But  a  stranger  may  perform  many  acts 
in  relation  to  a,  testator's  estate  without  be- 
coming liable  as  executor  de  son  fori.  Such 
are  locking  up  his  goods  for  preseivation, 
burying  the  deceased  in  a  manner  fuitable 
to  his  fortune,  paying  for  the  funeral  ex- 
penses and  those  of  the  last  sickness,  making 
an  inventory  of  his  property  to  prevent  loss 
or  fraud  solely,  feeding  his  cattle,  milking 
his  co.ws,  repairilig  his  house,  etc.  Such  acts 
are  held  to  be  offices  of  kindness  and  charity. 
19  Mo.  196 ;  28  N.  H.  473.  Nor  does  paying 
the  debts  of  the  deceased  with   one's  own 
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money  make  one  an  executor  de  son  tort.  8 
Rich.  So.  C.  29.  As  to  what  acts  will  ren- 
der a  person  so  liable,  see  Godolphin,  Orph. 
Leg.  91 ;  1  Dane,  Abr.  561 ;  Buller,  Nisi  P.  48 ; 
Comyns,  Dig.  Administration  (C  3) ;  8  Johns. 
N.  Y.  426  ;  15  Serg.  &  R.  Penn.  39 ;  26  Me. 
361 ;  6  Blackf.  Ind.  367. 

4.  An  executor  de  son  tort  is  liable  only 
for  such  assets  as  come  into  his  hands,  and 
is  not  liable  for  not  reducing  assets  to  posses- 
sion. 2  Rich.  Eq.  So.  C.  247.  And  it  has 
been  held  that  he  is  only  liable  to  the  right- 
ful administrator.  3  Barb.  Ch.  N.  Y.  477. 
But  see  9  Leigh,  Va.  79 ;  2  M'Cord,  So.  C. 
423,  which  imply  that  he  is  also  liable  to  the 
heir  at  law.  He  cannot  be  sued  except  for 
fraud,  and  he  must  be  sued  as  executor.  1 
Brayt.  Vt.  116  ;  11  Ired.  No.  C.  215  ;  3  Penn. 
St.  129 ;  5  J.  J.  Marsh.  Ky.  170.  But  in 
general  he  is  liable  to  all  the  trouble  of  an 
executorship,  with  none  of  its  profits.  And 
the  law  on  this  head  seems  to  have  been 
borrowed  from  the  civil-law  doctrine  of  pro 
hceredi  gestio.  See  Heineccius,  Antiq.  Syn- 
tagma, lib.  2,  tit.  17,  §  16,  p.  468. 

5.  An  executor  de  son  tort  is  an  executor 
only  for  the  purpose  of  being  sued,  and  not 
for  the  purpose  of  suing.  11  Ired.  No.  C. 
215.  He  is  sued  as  if  rightful  executor. 
But  if  he  defends  as  such  he  becomes  thereby 
also  an  executor  de  son  tort.  Lawes,  Plead. 
190,  note:  4B.Monr.Ky.  136;  1  M'Cord,  Ch. 
So.  C.  318 ;  21  Miss.  688  ;  2  Harr.  &  J.  Md. 
435.  When  an  executor  de  son  tort  takes  out 
letters  of  administration,  his  acts  are  legal- 
ized, and  are  to  be  viewed  in  the  same  light 
as  if  he  had  been  rightful  administrator  when 
the  goods  came  into  his  hands.  19  Mo.  196 ; 
15  Mass.  325;  4  Harr.  Del.  108 ;  8Johns.N.Y. 
126.  But  see,  contra,  2N.  H.  475.  A  volun- 
tary sale  by  an  executor  de  son  tort  confers 
only  the  same  title  on  the  purchaser  that  he 
himself  had.  6  Exch.  164;  20  Eng.  L.  & 
Eq.  145 ;  15  Jur.  63 ;  20  Ala.  n.  s.  587. 

6.  It  is  held  that  in  regard  to  land  no 
man  can  be  an  executor  de  son  tort.  1  Root, 
Conn.  183 ;  7  Serg.  &  R.  Penn.  192 ;  10  id. 
144.  In  Arkansas  it  is  said  that  there  is  no 
such  thing  as  a  technical  executor  de  son 
tort.  17  Ark.  122,  129.  Other  recent  cases 
on  this  subject  are,  35  Me.  287  ;  15  N.  H.  137 : 
17  Mo.  91 ;  23  Miss.  544 ;  13  Ga.  478 ;  23 
Ala.  N.  s.  548 ;  25  id,  353 ;  Busb.  No.  C.  399 ; 
12  La.  Ann.  245,  344. 

EXECUTORY.  Performing  oiEcial  du- 
ties ;  contingent;  also,  personal  estate  of  a 
deceased ;  whatever  may  be  executed, — as, 
an  executory  sentence  or  judgment. 

EXECUTORY  CONSIDERATION. 
Something  which  is  to  be  done  after  the 
promise  is  made,  for  which  it  is  the  legal 
equivalent.     See  Consideration. 

EXECUTORY  CONTRACT.  One  in 
which  some  future  act  is  to  be  done :  as, 
where  an  agreement  is  made  to  build  a  house 
in  six  months,  or  to  do  any  act  at  a  future  day. 

EXECUTORY  DEVISE.  Such  a  limit- 
ation of  a  future  estate  in  lands  or  chattels 


as  the  law  admits  in  case  of  a  will,  though 
contrary  to  the  rules  of  limitation  in  convey- 
ances at  common  law. 

2*  In  the  case  of  chatteh  tbie  is  more  properly 
called  an  executory  bequest.  By  the  executory 
devise  no  estate  vests  at  the  death  of  the  devisor  or 
testator,  but  only  on  the  future  contingency.  It  is 
only  an  indulgence  to  the  last  will  and  testament 
which  is  supposed  to  be  made  by  one  ^jtojja  consUii. 
When  the  limitation  by  devise  is  such  that  the 
future  interest  falls  within  the  rules  of  contingent 
remainders,  it  is  a  contingent  remainder,  and  not 
an  executory  devise.  4  Kent,  Gomm.  257 ;  1  Edw. 
Ch.  27 ;  3  Term,  763. 

3.  If  a  particular  estate  of  freehold  be  first  de- 
vised, capable  in  its  own  nature  of  supporting  a 
remainder,  followed  by  a  limitation  which  is  not 
immediately  connected  with,  or  does  not  imme- 
diately commence  from,  the  expiration  of  the  par- 
ticular estate  of  freehold,  the  latter  limitation  can- 
nut  take  effect  as  a  remainder,  but  may  operate  as 
an  executory  devise.  E.  g.,  it  land  be  devised  to  A 
for  life,  and  after  his  decease  to  B  in  fee,  B  takes  a 
(vested)  remainder,  because  his  estate  is  immediately 
connected  with,  and  commences  on,  the  limitation 
of  A's  estate.  If  land  be  limited  to  A,  and  one 
year  after  his  decease  to  B  in  fee,  the  limitation  to 
B  is  not  such  a  one  as  will  be  a  remainder,  but 
may  operate  as  an  executory  devise.  If  land  be 
limited  to  A  for  life,  and  after  his  decease  to  B  and 
his  heirs,  with  a  proviso  that  if  B  survive  A  and 
die,  without  issue  of  his  body  living  at  his  decease, 
then  to  C  and  his  heirs,  the  limitation  to  B,  etc. 
prevents  an  immediate  connection  of  the  estate 
limited  to  C  with  the  life  estate  of  A,  and  prevents 
its  commencement  on  the  death  of  A.  It  must 
operate,  if  at  all,  as  an  executory  devise.  Butler's 
note  (c)  to  Fearne  on  Cont.  Kern.  p.  "97. 

4,  An  executory  devise  differs  from  a  remainder 
in  three  very  material  respects  : — 

First.  It  needs  no  particular  estate  to  support  it. 
Second.  By  it  a  fee-simple  or  other  less  estate  may 
be  limited  on  a  fee-simple.  Third.  By  this  a  re- 
mainder may  be  limited  of  a  chattel  interest  after 
a  particular  estate  for  life  created  in  the  same.  The 
first  is  a  case  of  freehold  commencing  infuiuro.  A 
makes  a  devise  of  a  future  estate  on  a  certain  con- 
tingency, and  till  the  contingency  happens  does 
not  dispose  of  the  fee-simple,  but  leaves  it  to  de- 
scend to  his  heirs  at  law.  1  T.  Kaym.  82 ;  1  Salk. 
226  i  1  Lutw.  798. 

The  second  case  is  a  fee  upon  a  fee.  A  devises 
to  A  and  his  heirs  forever,  which  is  a  fee-simple, 
and  then,  in  case  A  dies  before  he  is  twenty-one 
years  of  age,  to  B  and  his  heirs. 

The  third  case :  a  remainder  in  a  term  of  years 
after  a  life  estate.  A  grants  a  term  of  one  thousand 
years  to  B  for  life,  remainder  to  C.  The  common 
law  regards  the  term  for  years  as  swallowed  up  in 
the  grant  for  life,  which,  being  a  freehold,  is  a 
greater  estate,  and  the  grantee  of  such  a  term  for 
life  could  alien  the  whole.  An  exception  is  made 
in  favor  of  wills.  2  Kent,  Comm.  285;  2  Serg.  & 
E.  Penn.  69;  1  Des.  So.  C.  271;  i  id.  340;  1  Bay, 
So.  C.  78. 

5.  To  prevent  perpetuities,  a  rule  has  been 
adopted  that  the  contingency  on  which  an 
executory  devise  depends  must  take  eflfect, 
if  at  all,  during  the  time  of  a  life  or  lives  in 
being  and  twenty-one  years  after  and  the 
months  allowed  for  gestation,  in  order  to 
reach  beyond  the  minority  of  a  person  not  in 
es.ie  at  the  time  of  making  an  executory 
devise.  3  P.  Will.  258;  7  Term,  600;  2 
Blackstone,  Comm.  174;  7  Cranch,  456;  1 
Gilm.  Va.  194;    2  Hayw.  No.  C.  375.     For 
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example,  lands  are  devised  to  such  unborn 
sou  of  a,  feme  covert  as  shall  first  reach  the 
age  of  twenty-one  years.  The  utmost  length 
of  time  that  can  happen  before  the  estate 
can  vest  is  the  life  of  the  mother  and  the  sub- 
sequent infancy  of  her  son. 

But  such  a  bequest  after  an  indefinite 
failure  of  issue  is  bad.  2  Serg.  &  R.  Penn. 
62;  Watltins,  Conv.  112,  116;  Thomas,  Coke, 
Litt.  515,  516,  595,  596. 

6.  An  executory  devise  is  generally  inde- 
structible by  any  alteration  in  the  estate  out 
of  or  after  which  it  was  limited. 

In  England,  if  the  executory  devise  is  lim- 
ited on  an  estate  tail,  the  tenant  in  tail  can 
bar  it,  as  well  as  the  entail,  by  deed,  under 
Stat.  3  ifc  4  "Will.  IV.  c.  74.  If  the  executory 
devise  bo  expectant  on  a  fee,  there  are  no 
moans  of  preventing  its  taking  effect  on  the 
contingency. 

EXECUTORY  ESTATES.  Interests 
which  depend  for  their  enjoyment  upon  some 
subsequent  event  or  contingency.  Such  es- 
tate may  be  an  executory  devise,  or  an  execu- 
tory remainder,  which  is  the  same  as  a  con- 
tingent remainder,  because  no  present  interest 


EXECUTORY  PROCESS  (  Via  Execu- 
toria).  In  Louisiana.  A  process  which  can 
be  resorted  to  in  two  cases,  namely:  1.  When 
the  right  of  the  creditor  arises  from  an  act 
importing  confession  of  judgment,  and  which 
contains  a  privilege  or  mortgage  in  his  favor. 

2.  When  the  creditor  demands  the  execu- 
tion of  a  judgment  which  has  been  rendered 
by  a  tribunal  different  from  that  within 
whose  jurisdiction  the  execution  is  sought. 
Code  of  Practice,  art.  732. 

EXECUTORY  TRUSTS.  A  trust  is 
called  executory  when  some  further  act  is 
requisite  to  be  done  by  the  author  of  the 
trust  or  his  trustees  to  give  it  its  full  effect. 

2.  In  the  case  of  articles  made  in  contem- 
plation of  marriage,  and  which  are,  there- 
fore, preparatory  to  a  settlement,  so  in  the 
case  of  a  will  directory  of  a  future  convey- 
ance to  be  made  or  executed  by  the  trustees 
named  therein,  it  is  evident  that  something 
remains  to  be  done.  The  trusts  are  said  to 
be  executory,  because  they  require  an  ulte- 
rior act  to  raise  and  perfect  them:  i.e.  the 
actual  settlement  is  to  be  made  or  the  con- 
veyance to  be  executed.  They  are  instruc- 
tions, rather  than  complete  instruments,  in 
themselves. 

3.  The  court  of  chancery  will,  in  promo- 
tion of  the  supposed  views  of  the  parties  or 
the  testator  and  to  support  their  manifest  in- 
tention, give  to  the  words  a  more  enlarged  and 
Hberal  construction  than  in  the  case  of  legal 
limitations  or  trusts  executed.  1  Fonblanque, 
Eq.  b.  1 ;  1  Sanders,  Uses  and  Trusts,  237 ; 
White.  Lead.  Cas.  18  ;  3  Wood,  p.  479.  Where 
a  voluntary  trust  is  executory  and  not  exe- 
cuted, if  it  could  not  be  enforced  at  law 
because  it  is  a  defective  conveyance,  it  is  not 
helped  in  favor  of  a  volunteer  in  a  court  of 
equity.   4  Johns.  Ch.  N.  Y.  498,  500 ;  4  Paige, 
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Ch.  N.  Y.  305  ;  1  Dev.  Eq.  No.  C.  93.  But 
where  the  trust,  though  voluntary,  has  been 
executed  in  part,  it  will  be  sustained  or  en- 
forced in  equity.  1  Johns.  Ch.  N.  Y.  329  ;  7 
Penn.  St.  175,  178;  White,  Lead.  Cas.  176;  6 
Ves.  Ch.  656;  18  id.  140;  1  Keen,  Reg.  Cas. 
551 ;  3  Beav.  Rolls,  238. 

EXECUTORY  USES.  Springing  uses 
which  confer  a  legal  title  answering  to  an 
executory  devise. 

Thus,  when  a  limitation  to  the  use  of  A  in  fee  is 
defeasible  by  a  limitation  to  the  use  of  B  to  arise 
at  a  future  period,  contingency,  or  event,  these  con- 
tingent or  springing  uses  difier  herein  from  an  ex- 
ecutory devise ;  there  must  be  a  person  seised  to 
such  uses  at  the  time  the  contingency  happens,  else 
they  can  never  be  executed  by  the  statute.  There- 
fore, if  the  estate  of  the  feoffee  to  such  use  be  de- 
stroyed, by  alienation  or  otherwise,  before  the  con- 
tingency arises,  the  use  is  destroyed  forever.  1 
Coke,  134,  138 ;  Croke  Eliz.  439.  Whereas  by  a» 
executory  devise  the  freehold  itself  is  transferred 
to  the  future  devisee.  In  both  cases,  a  fee  may  bo 
limited  after  a  fee.     Poll.  78;  10  Mod.  423. 

EXECUTRIX.  A  woman  who  has  beet) 
appointed  by  will  to  execute  such  will  or  tes 
tamont.     See  Executor. 

EXEMPLARY  DAMAGES.  InPrac- 
tice.  Damages  allowed  as  a  punishment 
for  torts  committed  with  fraud,  actual  malice, 
or  deliberate  violence  or  oppression. 

2.  The  principle  appears  to  be  now  well  es- 
tablished in  nearly  all  the  states  of  the  Union, 
though  it  is  denied  in  some,  that  in  actions 
for  torts  strictly  so  called,  where  gross  fraud, 
or  actual  malice,  or  deliberate  violence  or  op- 
pression appears,  the  jury  are  not  confined  to 
a  strict  compensation  for  the  plaintifl's  loss, 
but  may,  in  assessing  damages,  allow  a  sum  as 
a  punishment  of  the  deiendant  for  his  wrong 
committed  upon  the  plaintiff.  Such  an  allow- 
ance is  termed  "smart-money,"  or  "exem- 
plary," "  vindictive,"  or  "  punitive"  damages. 
They  are  assessed  in  one  sum,  with  any  allow- 
ance the  j  ury  may  think  proper  to  make  as  com- 
pensation for  the  actual  loss  sustained ;  and  the 
whole  sum  is  awarded  to  the  injured  party. 
The  propriety  of  allowing  damages  to  be 
given  by  way  of  punishment  under  any  cir.. 
cumstances  has  been  strenuously  denied  in 
many  of  the  cases,  and  the  question  has 
given  rise  to  extensive  discussion ;  but  the 
weight  of  authority  is  decidedly  that  such 
allowance,  in  a  suitable  case,  is  proper.  Ac:- 
tions  of  libel,  assault  and  battery,  seduction, 
false  imprisonment,  and  the  like,  are  those  in 
which  this  principle  is  most  frequently  in- 
voked. To  trace  the  discussion  of  this  subject, 
consult  13  Ala.  N.  s.  490 ;  27  id.  678 ;  28  id.  236  j 
15  Ark.  452 ;  3  Day,  Conn.  447  ;  6  Conn.  508', 
7  id.  274 ;  10  id.  384  ;  15  id.  225,  267  :  4  111. 
373;  7  id.  432;  16  id.  283;  5  Ind.  322;  13 
B.  Monr.  Ky.  219  ;  17  id.  101 ;  2  Mart.  La. 
257  ;  7  La.  Ann.  447  ;  11  id.  292 ;  3  Mass. 
546  ;  10  id.  459  ;  15  Pick.  Mass.  297 ;  21  id. 
378  ;  4  Cush.  Mass.  273  ;  27  Miss.  68  ;  14 
Mo.  104 ;  21  id.  289  ;  10  N.  H.  130  ;  3  Barb. 
N.  Y.  42,  651 ;  4  Wend.  N.  Y.  113  ;  1  Abb. 
Pract.  N.  Y.  289  ;  1  N.  Y.  18 ;  3  id.  191 ;  4 
id.  452;   11  id  356;    Busb.  No.  C.  395;    6 
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Watts  &  S.  Penn.  150  ;  5  Watts,  Penn.  375  ; 
20  Penn.  St.  85,  354;  23  id.  424,  523;  3 
Strobh.  So.  C.  425;  4  id.  34;  8  Rich.  So. 
C.  144 ;    2  Sneed,  Tenn.  456 ;    2  Tex.  460 ; 

5  id.  141 ;  9  id.  858 ;  12  U.  297 ;  3  Wise. 
424;  4  id.  67;  1  Cranoh,  C.  C.  187;  1 
Wash.  C.  C.  152;  Wall.  Jr.  C.  C.  164;  2 
Mas.  C.  C.  120;  3  Stor.  C.  C.  1 ;  3  Wheat. 
546 ;  10  Pet.  81 ;  13  How.  363,  447 ;  16  id. 
480 ;  2  Wils.  205  ;  3  id.  18  ;  5  Saund.  442  ; 
2  Stark.  282 ;  5  Carr.  &  P.  372 ;  13  Mees.  & 
W.  Exch.  47 ;  3  Am.  Jur.  387 ;  9  Bost.  Law 
Rep.  529;  10  t^.  49  ;  2  Greenleaf,  Ev.  ?  253  ; 
1  Kent,  Comm.  10th  ed.  630,  n. 

3>  In  some  of  the  above  cases,  a  qualifica- 
tion of  the  rule  allowing  exemplary  damages 
"has  been  asserted ;  viz.,  that  they  should  be 
carefully  denied  whenever  the  defendant  is 
criminally  liable  to  punishment  for  the  wrong 
done,  by  indictment  and  fine  or  otherwise.  4 
Gush.  Mass.  273 ;  5  Ind.  322.     But  compare 

6  Tex.  266;  1  Cal.  54;  18  Mo.  71;  1  Abb. 
Pract.  N.  Y.  289 ;  4  Du.  N.  Y.  247  ;  5  Taunt. 
442;  2  Stark.  282;  13  Mees.  &  W.  Exch.  47; 
1  Murr.  Sc.  15,  317,  428. 

EXEMPLIFICATION.  A  perfect  copy 
of  a  record  or  office-book  lawfully  kept,  so  far 
aa  relates  to  the  matter  in  question.  3  Bou- 
vier,  Inst.  n.  3107.  See,  generally,  1  Starkie, 
Ev.  151 ;  1  PhiUipps,  Ev.  307 ;  7  Cranch,  481 ; 
9  id.  122;  3  Wheat.  234;  10  id.  469 ;  2  Yeates, 
•Penn.  532  ;  1  Hayw.  No.  C.  359  ;  1  Johns. 
Cas.  N.  Y.  238.  As  to  the  mode  of  authenti- 
cating records  of  other  states,  see  AniHENTi- 

CATION. 

EXEMPLTIM  (Lat.).   In  ClvU  Law.    A 

copy.  A  written  authorized  copy.  Used  also 
in  the  modern  sense  of  example :  ad  eocemplum 
eonatituU  singulares  non  trahi  (exceptional 
things  must  not  be  taken  for  examples).  Cal- 
vinus,  Lex. ;  Vicat ;  Coke,  Litt.  24  a. 

EXEMPTION.  The  right  given  by  law 
to  a  debtor  to  retain  a  portion  of  his  pro- 
perty without  its  being  liable  to  execution 
at  the  suit  of  a  creditor,  or  to  a  distress  for 
rent. 

In  general,  the  sheriff  may  seize  and  sell 
all  the  property  of  a  defendant  which  he  can 
find,  except  such  as  is  exempted  by  the  com- 
mon law  or  by  statute.  The  common  law 
was  very  niggardly  of  these  exceptions :  it 
allowed  only  the  necessary  wearing-apparel ; 
and  it  was  once  holden  that  if  a  defendant 
had  two  gowns  the  sheriff  might  sell  one  of 
them.  Comb.  356.  But  in  modern  times, 
with  perhaps  a  prodigal  liberality,  a  con- 
siderable amount  of  property,  both  real  and 
personal,  is  exempted  from  execution  by  the 
statutes  of  the  several  states.  3  Bouvier, 
Inst.  576,  J  3387. 

EXEMPTS.  Persons  who  are  not  bound 
by  law,  but  excused  from  the  performance  of 
duties  imposed  upon  others. 

By  act  of  congress  Feb.  24,  1864,  c.  13,  sec.  10, 
13  U.  S.  Stat,  at  Large,  8,  it  is  enacted  that  such 
persons  as  are  rejected  as  physically  or  mentally 
unfit  for  the  service,  all  persons  actually  in  the 
military  or  naval  service  of  the  United  States  at 
'the  time  of  the  draft,  and  all  persons  who  have 


served  in  the  military  or  naval  service  two  ye 
during  the  present  war  and  been  honorably  c 
charged  therefrom,  and  no  others,  are  exempt  fr 
enrolment  and  draft  under  said  act,  and  act 
congress  March  3,  1863,  12  V.  S.  Stat,  at  Lar 
731. 

EXEQUATUR  (Lat.).  In  French  La' 
A  Latin  word  which  was,  in  the  ancient  pn 
tice,  placed  at  the  bottom  of  a  judgment  en 
nating  from  another  tribunal,  and  was  a  p 
mission  and  authority  to  the  officer  to  execi 
it  within  the  jurisdiction  of  the  judge  w 
put  it  below  the  judgment. 

"We  have  something  of  the  same  kind  in  i 
practice.  When  a  warrant  for  the  arrest  of  a  { 
minal  is  issued  by  a  justice  of  the  peace  of  < 
county,  and  he  flies  into  another,  a  justice  of 
latter  county  may  indorse  the  warrant,  and  tl 
the  ministerial  officer  may  execute  it  in  such  conn 
This  is  called  backing  a  warrant. 

In  International  Law.  A  declarati 
made  by  the  executive  of  a  government  n( 
to  which  a  consul  has  been  nominated  a 
appointed,  after  such  nomination  and  i 
pomtment  has  been  notified,  addressed  to  1 
people,  in  which  is  recited  the  appointm( 
of  the  foreign  state,  and  that  the  executi 
having  approved  of  the  consul  as  such,  co 
mands  all  the  citizens  to  receive,  countenan 
and,  as  there  may  be  occasion,  favoral 
assist  the  consul  in  the  exercise  of  his  pla 
giving  and  allowing  him  all  the  privileg 
immunities,  and  advantages  thereto  beloi 
ing.  3  Chitty,  Com.  Law,  56 ;  3  Maule  & 
290;  5  Pardessus,  n.  1445. 

EXERCITOR  MARIS  (Lat.).  InCi 
Law.  One  who  fits  out  and  equips  a  vessf 
whether  he  be  the  absolute  or  qualified  own 
or  even  a  mere  agent.  Bmerigon,  Mar.  Loa: 
c.  1,  s.  1.  We  call  him  exercitor  to  whom 
the  returns  come.  Dig.  14. 1. 1. 15  ;  14.  1.  7 
Kent,  Comm.  161 ;  Molloy,  de  Jur.  Mar.  2 

The  managing  owner,  or  ship's  husbai 
These  are  the  terms  in  use  in  English  a 
American  laws,  to  denote  the  same  as  exei 
tor  maris.  See  Managing  Owner  ;  Shi 
Husband. 

EXERCITORIA    ACTIO    (Lat.). 
Civil  Law.    An  action  against  a  managi 
owner  [exercitor  maris),  founded  on  acts  of  i 
master.    3  Kent,  Comm.  161 ;  Vicat,  Voc.  J 

EXFESTUCARE(Lat.j.  Toabdicate 
resign  by  passing  over  a  staff.  DuCange. 
deprive  oneself  of  the  possession  of  Ian 
honors,  or  dignities,  which  was  formerly 
complished  by  the  delivery  of  a  staff  or  r 
Said  to  be  the  origin  of  the  custom  of  s 
render  as  practised  in  England  formerly 
courts  baron.  Spelman,  Gloss.  See,  al 
Vicat,  Voc.  Jur. ;  Calvinus,  Lex. 

EXH.a!REDATIO(Lat.).  In  Civil  La 
A  disinheriting.  The  act  by  which  a  fori 
heir  is  deprive^  of  his  legitimate  or  le 
portion.  In  common  law,  a  disherison.  ' 
curring  in  the  phrase,  in  Latin  pleadings, 
exhceredationem  (to  the  disherison),  in  c 
of  abatement. 

EXH.S!RES(Lat.).  In  Civil  Law.  ( 
disinherited.    Vicat,  Voc.  Jur. ;  DuCange 
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EXHIBERE  (Lat.).  To  preeent  a  thing 
corporeaiiy,  so  that  it  may  be  handled.  Vioat, 
Voo.  Jur.  To  appear  personally  to  conduct 
the  defence  of  an  action  at  law. 

EXHIBIT.  To  produce  a  thing  publicly, 
so  that  it  may  be  taken  possession  of  and 
seized.    Dig.  10.  4.  2. 

To  file  of  record.  Thus,  it  is  the  practice 
in  England  in  personal  actions,  when  an 
officer  or  prisoner  of  the  king's  bench  is  de- 
fendant, to  proceed  against  such  defendant 
in  the  court  in  which  he  is  an  officer,  by  ex- 
hibiting, that  is,  iiling  a  bill  against  him. 
Stephen,  Plead.  52,  n.  (/);  2  Sellon,  Pract.  74. 

To  administer ;  to  cause  a  thing  to  be  taken 
by  a  patient.     Chitty,  Med.  Jur.  9. 

A  paper  or  writing  proved  on  motion  or 
other  occasion. 

A  supplemental  paper  referred  to  in  the 
principal  instrument,  identified  in  some  par- 
ticular manner,  as  by  a  capital  letter,  and 
generally  attached  to  the  principal  instru- 
ment. 1  Strange,  674;  2  P.  Will  Ch.  410; 
Gresley,  Eq.  Ev.  98. 

A  paper  referred  to  in  and  filed  with  the 
bill,  answer,  or  petition  in  a  suit  in  equity. 

EXHIBITANT.  A  complainant  in  ar- 
ticles of  the  peace.     12  Ad.  &  E.  599. 

EXHIBITION.     In  Scotch  Law.     An 

action  for  compelling  the  production  of  writ- 
ings.    See  DiscovEKY. 

EXIGENDARY.  In  English  Law.  An 
officer  who  makes  out  exigents. 

EXIGENT,  BXIGI  FACIAS.  In 
Practice.  A  writ  issued  in  the  course  of  pro- 
ceedings to  outlawry,  deriving  its  name  and 
application  from  the  mandatory  words  found 
therein,  signifying,  "  that  you  cause  to  be 
exacted  or  required  ;''  and  it  is  that  proceed- 
ing in  an  outlawry  which,  with  the  writ  of 
proclamation,  issued  at  the  same  time,  im- 
mediately precedes  the  writ  of  capias  utlagor 
turn.    2  Va.  Gas.  244. 

EXIGENTER.  An  officer  who  made  out 
exigents  and  proclamations.  Cowel.  The 
office  is  now  abolished.     Holthouse. 

EXIGIBLE.  Demandable;  that  which 
may  be  exacted. 

EXILE.  Banishment.  A  person  ban- 
ished. 

BXILIUM(Lat.).  In  Old  English  Law. 
Exile.  Setting  free  or  wrongly  ejecting  bond- 
tenants.  Waste  is  called  exilium  when  bond- 
men (servi)  are  set  free  or  driven  wrongfully 
from  their  tenements.  Coke,  Litt.  536.  Destruc- 
tion ;  waste.  DuCange.  Any  species  of  waste 
which  drove  away  the  inhabitants  into  exile, 
or  had  a  tendency  to  do  so.  Bacon,  Abr. 
Waste  [a);  1  Reeve,  Hist.  Eng.  Law,  386. 

EXISTIMATIO  (Lat.).  The  reputation 
of  a  Roman  citizen.  The  decision  of  arbiters. 
Vicat,  Voc.  Jur. ;  1  Mackeldy,  Civ.  Law,  §  123. 

EXIT  WOUND.  The  wound  made  in 
coming  out  by  a  weapon  which  has  passed 
tlirough  the  body  or  any  part  of  it.  2  Beck, 
Med.  Jur.  119. 


EXITITS  (Lat.).  An  export  duty.  Issue", 
child,  or  offspring.     Rent  or  profits  of  land. 

In  Pleading.  The  issue  or  the  end,  ter- 
mination or  conclusion,  of  the  pleadings :  sp 
called  because  an  issue  brings  the  pleadings 
to  a  close.     3  Blackstone,  Comm.  314. 

EXLEX  (Lat.).  An  outlaw.  Spelman, 
Gloss. 

EXOINE.  In  French  Law.  An  act  or 
instrument  in  writing  which  contains  the 
reasons  why  a  party  in  a  civil  suit,  or  a  pep- 
son  accused,  who  has  been  summoned,  agree- 
ably to  the  requisitions  of  a  decree,  does  not 
appear.     Pothier,  Proe6d.  Crim.  s.  3,  art.  3. 

EXONERATION.  The  taking  off  a 
burden  or  duty. 

2.  It  is  a  rule  in  the  distribution  of  an 
intestate's  estate  that  the  debts  which  bp 
himself  contracted,  and  for  -which  he  mort- 
gaged his  land  as  security,  shall  be  paid  out 
of  the  personal  estate  in  exoneration  of  the 
real. 

3-  But  when  the  real  estate  is  charged 
with  the  payment  of  a  mortgage  at  the  tim'e 
the  intestate  buys  it,  and  the  purchase  is 
made  subject  to  it,  the  personal  is  not  in 
that  case  to  be  applied  in  exoneration  of  th^e 
real  estate.  2  Powell,  Mortg.  780 ;  6  Hayw. 
No.  C.  57  ;  3  Johns.  Ch.  N.  Y.  229. 

4t.  But  the  rule  for  exonerating  the  real 
estate  out  of  the  personal  does  not  apply 
against  specific  or  pecuniary  legatees,  no.r 
the  widow's  right  to  paraphernalia,  and,  with 
reason,  not  against  the  interest  of  creditors. 
2  Ves.  Ch.  64 ;  IP.  Will.  693,  729 ;  2  id.  120, 
335  ;  3  id.  367.     See  Powell,  Mortg.  Index. 

BXONER  ATUR  ( Lat. ) .  In  Practice.  A 
short  note  entered  on  a  bail-piece,  that  the  bail 
is  exonerated  or  discharged  in  consequence 
of  having  fulfilled  the  condition  of  his  obliga- 
tion, made  by  order  of  the  court  or  of  a  judge 
upon  a  proper  cause  being  shown.  See  Re- 
cognizance. 

EXPATRIATION.  The  voluntary  act 
of  abandoning  one's  country  and  becoming 
the  citizen  or  subject  of  another. 

3.  Citizens  of  the  United  States  have  the 
right  to  expatriate  themselves  until  restrained 
by  congress ;  but  it  seems  that  a  citizen  can- 
not renounce  his  allegiance  to  the  United 
States  without  the  permission  of  government, 
to  be  declared  by  law.  To  be  legal,  the  ex- 
patriation must  be  for  a  purpose  which  is  not 
unlawful  nor  in  fraud  of  the  duties  of  tl^e 
emigrant  at  home. 

3.  A  citizen  may  acquire  in  a  foreign 
country  commercial  privileges  attached  to  hjs 
domicil,  and  be  exempted  from  the  operation 
of  commercial  acts  embracing  only  persons 
resident  in  the  United  States  or  under  its 
protection.  See  Domicil;  2  Cranch,  12(1; 
Sergeant,  Const.  Law,  2d  ed.  318 ;  2  Kent, 
Comm.  36 ;  Grotius,  b.  2,  c.  5,  s.  24 ;  Puffen- 
dorff,  b.  8,  c.  11,  ss.  2,  3 ;  Vattel,  b.  1,  c.  19, 
ss.  218,  223,  224,  225  ;  Wyckford,  tom.  i.  117, 
119;  3  Dall.  133;  7  Wheat.  342;  1  Pet.  C.  C. 
161;  4  Hall,  Law  Joum.461;  Brackenridge, 
Law  Misc.  409 ;  9  Mass]  461.     For  the  doo- 
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trine  of  the  English  courts  on  this  subject, 
see  1  Barton,  Conv.  31,  note :  Vaugh.  227,  281, 
282,291;  7  Coke,  16;  Dy.  2,  224,  298  6, 300  6; 
2  P.  Will.  Ch.  124 ;  1  Hale,  PI.  Cr.  68 ;  1 
Wood,  Conv.  382 ;  Westlake,  Priv.  Int.  Law; 
Story,  Confl.  Laws. 

EXPECTANCY.  Contingency  as  to 
possession. 

Estates  are  said  to  be  in  poaseaaion  when  the 
person  having  the  estate  is  in  actual  enjoyment  of 
that  in  which  his  estate  subsists,  or  in  expectancy, 
when  the  enjoyment  is  postponed,  although  the 
estate  or  interest  has  a  present  legal  existence. 

A  bargain  in  relation  to  an  expectancy  is, 
in  general,  considered  invalid.  2  Ves.  Ch. 
157  ;  1  Brown,  Ch.  10 ;  Jeremy,  Eq.  Jur.  397. 

EXPECTANT.  Contingent  as  to  enjoy- 
ment. 

EXPEDITATION.  A  cutting  off  the 
claws  or  ball  of  the  fore-feet  of  mastiffs,  to 
prevent  their  running  after  deer.  Cart,  de 
For.  c.  17 ;  Spelman,  Gloss. ;  Cowel ;  2  Black- 
stone,  Comm.  393,  417. 

EXPENDITORS.  Paymasters.  Those 
who  expend  or  disburse  certain  taxes.  Es- 
pecially the  sworn  officer  who  supervised  the 
repairs  of  the  banks  of  the  canals  in  Eomney 
Marsh.     Cowel. 

EXPENSE!  LITIS  (Lat.).  Expenses  of 
the  suit ;  the  costs,  which  are  generally  al- 
lowed to  the  successful  party. 

EXPERTS  (from  Latin  experti,  skilled 
by  experience).  Persons  selected  by  the 
court  or  parties  in  a  cause,  on  account  of  their 
knowledge  or  skill,  to  examine,  estimate,  and 
ascertain  things  and  make  a  report  of  their 
opinions.  Merlin,  B6pert.  Witnesses  who 
are  admitted  to  testify  from  a  peculiar  know- 
ledge of  some  art  or  science,  a  knowledge  of 
which  is  requisite  or  of  value  in  settling  the 
point  at  issue. 

Persons  professionally  acquainted  with  the 
science  or  practice  in  question.  Strickland, 
Ev.  408.  Persons  conversant  with  the  sub- 
ject-matter on  questions  of  science,  skill, 
trade,  and  others  of  like  kind.  Best,  Ev.  i 
346.  See,  generally,  as  to  who  are  experts, 
and  the  admissibility  of  their  evidence,  1 
Greenleaf,  Ev.  440 ;  3  Dougl.  157  ;  2  Mood.  & 
M.  75 ;  12  Ala.  n.  s.  648 ;  9  Conn.  55  ;  17 
Pick.  Mass.  497  ;  12  La.  Ann.  183. 

EXPILATION.  In  Civil  Law.  The 
crime  of  abstracting  the  goods  of  a  succession. 

This  is  said  not  to  be  a  theft,  because  the  property 
no  longer  belongs  to  the  deceased,  nor  to  the  heir 
before  he  has  taken  possession.  In  the  common 
law,  the  grant  of  letters  testamentary,  or  letters  of 
administration,  relates  back  to  the  time  of  the  death 
of  the  testator  or  intestate :  so  that  the  property  of 
the  estate  is  vested  in  the  executor  or  administrator 
from  that  period. 

EXPIRATION.  Cessation;  end:  as,  the 
expiration  of  a  lease,  of  a  contract  or  statute. 

In  general,  the  expiration  of  a  contract 
puts  an  end  to  all  the  engagements  of  the 
parties,  except  to  those  which  arise  from  the 
non-fulfilment  of  obligations  created  during 
its  existence.     See  Partnership  ;  Contract. 


When  a  statute  is  limited  as  to  time,  it 
expires  by  mere  lapse  of  time,  and  then  it 
has  no  force  whatever ;  and,  if  such  a  statute 
repealed  or  supplied  a  former  statute,  the 
first  statute  is,  ipso  facto,  revived  by  the  expi- 
ration of  the  repealing  statute,  6  Whart.  Penn. 
294 ;  1  Bland,  Ch.  Md.  664,  unless  it  appear 
that  such  was  not  the  intention  of  the  legis- 
lature. 3  East,  212 ;  Bacon,  Abr.  StatuU  (D). 

EXPIRY  OF  THE  LEGAL.  In  Scotch 
Law.  The  expiration  of  the  term  within 
which  the  subject  of  an  adjudication  may  be 
redeemed  on  payment  of  the  debt  adjudged 
for.     Bell,  Diet. ;  3  Jurid.  Styles,  3d  ed.  1107- 

EXPLICATIO  (Lat.).  In  Civil  Law. 
The  fourth  pleading :  equivalent  to  the  surre- 
joinder of  the  common  law.     Calvinus,  Lex. 

EXPORTATION.     In  Common  Law. 

The  act  of  sending  goods  and  merchandise 
from  one  country  to  another.  2  Mann.  &  G. 
155  ;  3  id.  959. 

In  order  to  preserve  equality  among  the  states 
in  their  commercial  relations,  the  constitution  pro- 
vides that  "no  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  stale."  Art.  1,  s.  9.  And,  to 
prevent  a  pernicious  interference  with  the  commerce 
of  the  nation,  the  tenth  section  of  the  iirst  article 
of  the  constitution  contains  the  following  prohibi- 
tion :  "  No  state  shall,  without  the  consent  of  con- 
gress, lay  any  imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws ;  and  the  net 
produce  of  all  duties  and  imposts  laid  by  any  state 
on  imports  or  exports  shall ,  be  for  the  use  of  the 
treasury  of  the  United  States;  and  all  such  laws 
shall  be  subject  to  the  revision  and  control  of  the 
congress."     See  12  Wheat.  419 ;  Ibiportation. 

EXPOSE.  A  French  word,  sometimes 
applied  to  a  written  document  containing 
the  reasons  or  motives  for  doing  a  thing. 
The  word  occurs  in  diplomacy. 

EXPOSITION  DE  PART.  In  French 
Law.  The  abandonment  of  a  child,  unable 
to  take  care  of  itself,  either  in  a  public  or 
private  place. 

If  the  child  thus  exposed  should  be  killed 
in  consequence  of  such  exposure,  as,  if  it 
should  be  devoured  by  animals,  the  person 
so  exposing  it  would  be  guilty  of  murder. 
Rose.  Crim.  Ev.  591. 

EXPOSURE  OF  PERSON.  In  Cri- 
minal Law.  Such  an  intentional  exposure, 
in  a  public  place,  of  the  naked  body,  as  is 
calculated  to  shock  the  feelings  of  chastity  or 
to  corrupt  the  morals. 

This  offence  is  indictable  on  the  ground 
that  every  public  show  and  exhibition  which 
outrages  decency,  shocks  humanity,  or  is  con- 
trary to  good  morals,  is  punishable  at  common 
law.  2  Bishop,  Crim.  Law,  I  318.  An  inde- 
cent exposure,  though  in  a  place  of  public 
resort,  if  visible  by  only  one  person,  is  not 
indictable  as  a  common  nuisance.  An  om- 
nibus is  a  public  place  sufficient  to  support 
the  indictment.  1  Den.  Cr.  Cas.  338  :  Tempi. 
&  M.  Cr.  Cas.  23;  2  Carr.  &  K.  933;  2  Cox, 
Cr.  Cas.  376;  3  id.  183  ;  Dearsl.  Cr.  Cas.  207. 
But  see  1  Dev.  &  B.  No.  C.  208.  See,  gene- 
rally, 1  Bennett  &  H.  Lead.  Crim.  Cas.  442- 


EXPRESS 


565 


EXTENSION 


457 ;  3  Day,  Conn.  103, 108 ;  5  id.  81 ;  18  Vt. 
574 ;  1  Mass.  8 ;  2  Serg.  &  B.  Penn.  91 ;  5 
Barb.  N.  Y.  203. 

EXPRESS.  Stated  or  declared,  as  op- 
posed to  implied.  That  which  is  made 
known  and  not  left  to  implication.  It  is  a 
rule  that  when  a  matter  or  thing  is  expressed 
it  ceases  to  be  implied  by  law :  expressum  facit 
cessare  taciturn.  Coke,  Litt.  183 ;  1  Bouyier, 
Inst.  n.  97. 

EXPRESS  ABROGATION.  A  direct 
repeal  in  terms  by  a  subsequent  law  referring 
to  that  which  is  abrogated. 

EXPRESS  ASSUMPSIT.  A  direct 
undertaking.     See  Assumpsit  ;  Action. 

EXPRESS  CONSIDERATION.  Con- 
sideration expressed  or  stated  by  the  terms  of 
the  contract. 

EXPRESS  CONTRACT.  One  in  which 
the  terms  are  openly  uttered  and  avowed  at 
the  time  of  making.  2  Blackstone,  Coram. 
443 ;  1  Parsons,  Contr.  4.  One  made  in  ex- 
press words.     2  Kent,  Comm.  450.     See  CoN- 

TEACTS. 

EXPRESS  TRUST.     One  declared  in 

express  terms.     See  Tkusts. 

EXPRESS  WARRANTY.  One  ex- 
pressed by  particular  words.  2  Blackstone, 
Comm.  300.  The  statements  in  an  appli- 
cation for  insurance  are  usually  allowed  to 
constitute  an  express  warranty.  1  Phillips, 
Ins.  346.     See  W  arrantt. 

EXPROMISSIO  (Lat.).  In  Civil  Law. 
The  species  of  novation  by  which  a  creditor 
accepts  a  new  debtor,  who  becomes  bound  in- 
stead of  the  old,  the  latter  being  released.  1 
Bouvier,  Inst.  u.  802.     See  Novation. 

EXPROMISSOR.  In  Civil  Law. 
The  person  who  alone  becomes  bound  for  the 
debt  of  another,  whether  the  latter  were  obli- 
gated or  not.  He  differs  from  a  surety,  who 
is  bound  together  with  his  principal.  Dig. 
12.  4.  4;  16.  1.  13;  24.  3.  64.  4;  38.  1.  37.  8. 

EXPULSION  (Lat.  expellere,  to  drive 
out).  The  act  of  depriving  a  member  of  a 
body  politic  or  corporate,  or  of  a  society,  of 
his  right  of  membership  therein,  by  the  vote 
of  such  body  or  society,  for  some  violation  of 
his  duties  as  such,  or  for  some  offence  which 
renders  him  unworthy  of  longer  remaining  a 
member  of  the  same. 

By  the  constitution  of  the  United  States,  art.  1, 
s.  5,  §  2,  each  house  may  determine  the  rules  of  its 
proceedings,  punish  its  memhers  for  disorderly  be- 
havior, and,  with  the  concurrence  of  two-thirds, 
expel  a  member.  In  the  case  of  John  Smith,  a 
senator  from  Ohio,  who  was  expelled  from  the 
senate  in  1807,  the  committee  made  a  report  which 
embraces  the  following  points : — 

First.  That  the  senate  may  expel  a  member  for 
a  high  misdemeanor,  such  as  a  conspiracy  to  com- 
mit treason.  Its  authority  is  not  coniined  to  an  act 
done  in  its  presence. 

Second.  That  a  previous  conviction  is  not  requi- 
eite  in  order  to  authorize  the  senate  to  expel  a 
member  from  their  body  for  a  high  oifence  against 
the  United  States. 

Third.  That  although  a  bill  of  indictment  against 
a  party  for  treason  and  misdemeanor  has  been  aban- 


doned, because  a  previous  indictment  against  the 
principal  party  had  terminated  in  an  acquittal, 
owing  to  the  inadmissibility  of  the  evidence  upon 
that  indictment,  yet  the  senate  may  examine  the 
evidence  for  themselves,  and  if  it  be  sufScient  to 
satisfy  their  minds  that  the  party  is  guilty  of  a 
high  misdemeanor  it  is  a  sufficient  ground  of  ex- 
pulsion. 

Fourth.  That  the  fifth  and  sixth  articles  of  the 
amendments  of  the  constitution  of  the  United 
States,  containing  the  general  rights  and  privi- 
leges of  the  citizen  as  to  criminal  prosecutions, 
refer  only  to  prosecutions  at  law,  and  do  not  affect 
the  jurisdiction  of  the  senate  as  to  expulsion. 

Fifth.  That  before  a  committee  of  the  senate, 
appointed  to  report  an  opinion  relative  to  the  honor 
and  privileges  of  the  senate,  and  the  facts  respect- 
ing the  conduct  of  the  member  implicated,  such 
member  is  not  entitled  to  be  heard  in  his  defence 
by  counsel,  to  have  compulsory  process  for  wit- 
nesses, or  to  be  confronted  with  his  accusers.  It 
is  before  the  senate  that  the  member  charged  is 
entitled  to  be  heard. 

Sixth.  In  determining  on  expulsion,  the  senate 
is  not  bound  by  the  forms  of  judicial  proceedings 
or  the  rules  of  judicial  evidence  j  nor,  it  seems,  is 
the  same  degree  of  proof  essential  which  is  required, 
to  convict  of  a  crime.  The  power  of  expulsion 
must,  in  its  nature,  be  discretionary,  and  its  exer- 
cise of  a  more  summary  character.  1  Hall^  Law 
Journ.  459,465. 

2.  Corporations  have  the  right  of  expulsion 
in  certain  cases,  as  such  power  is  necessary  to 
the  good  order  and  government  of  corporate 
bodies  ;  and  the  cases  in  which  the  inherent 
power  may  be  exercised  are  of  three  kinds. 

1.  When  an  offence  is  committed  which  has 
no  immediate  relation  to  a  member's  corporate 
duty,  but  is  of  so  infamous  a  nature  as  to  ren- 
der him  unfiit  for  the  society  of  honest  men  ; 
such  as  the  offences  of  perjury,  forgery,  and 
the  like.  But  before  an  expulsion  is  made 
for  a  cause  of  this  kind  it  is  necessary  that 
there  should  be  a  previous  conviction  by  a 
jury,   according   to   the    law   of  the   land. 

2.  When  the  offence  is  against  his  duty  as  a 
corporator,  in  which  case  ne  may  be  expelled 
on  trial  and  conviction  before  the  corporation. 

3.  The  third  is  of  a  mixed  nature,  against 
the  member's  duty  as  a  corporator,  and  also 
indictable  by  the  law  of  the  land.  2  Binn. 
Penn.  448.     See,  also,  2  Burr.  536. 

3>  Members  of  what  are  called  joint-stock 
incorporated  companies,  or,  indeed,  members 
of  any  corporation  owning  property,  cannot, 
without  express  authority  in  the  charter,  be 
expelled,  and  thus  deprived  of  their  interest 
in  the  general  fund.     Angell  &  A.  Corp.  238. 

See,  generally,  Angell  &  A.  Corp.  c.  11 ; 
Willcook,  Munic.  Corp.  270  ;  11  Coke,  99  ;  2 
Bingh.  293  ;  5  Day,  Conn.  329  ;  Styles,  478; 
6  Conn.  532 ;  6  Serg.  &  R.  Penn.  469 ;  5  Binn. 
Penn.  486 ;  Amotion. 

EXTENSION.      In    Common    Law. 

This  term  is  applied  among  merchants  to 
signify  an  agreement  made  between  a  debtor 
and  his  creditors,  by  which  the  latter,  in  order 
to  enable  the  former,  embarrassed  in  his  cir- 
cumstances, to  retrieve  his  standing,  agree  to 
wait  for  a  definite  length  of  time  after  their 
several  claims  become  due  and  payable,  be- 
fore they  will  demand  payment. 
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,  Among  the  Frencli,  a  similar  agreement  is 
KDown  by  the  name  of  attermoiement.  Mer- 
lin, Ripert.  mot  Attermoiement. 

EXTENSION  OP  PATENT  (some- 
times termed  Renewal  of  Patefit) .  In  Paltent 
Law.  An  ordinary  patent  was  formerly 
granted  for  the  term  of  fourteen  years.  But 
Sie  law  made  provision  that  when  any  paten- 
tee, without  neglect  or  fault  on  his  part,  had 
failed  to  obtain  a  i^e'aBoriable  remuneration 
for  th^  time,  ingeniiity,  and  expense  bestowed 
upon  the  same  and,  the  introdiictioh  thereof 
into  use,  he  might  obtain  an  extension  of 
such  patent  for  the  term  of  seven  years  longer. 
A  fee  of  forty  dollars  was  required  from  the 
iipplicant,  and  a  public  notice  of  sixty  days 
yas  to  be  given  of  the  application.  No  ex- 
^nsion  could  be  granted  after  the  patent  had 
once  expired. 

The  extension  of  a  patent  is  intended  for 
the  sole  benefit  of  the  inventor ;  and  where  it 
i|3  made  to  appear  that  he  will  receive  no 
Benefit  therefrom,  it  will  not  be  granted. 
The  assignee,  grantee,  or  licensee  of  an  in- 
terest in  the  original  patent  will  retain  no 
right  in  the  extension,  unless  by  reason  of 
some  express  stipula.tion  to  that  effect.-  But 
where  any  person  has  a  right  to  use  a  specific 
inaohiue  under  the  original  patent,  he  will 
|tiU  retain  that  fight  after  the  extension. 
See  act  of  1836,  §  IS,  and  act  of  1848,  §  1; 
Patents.  By  act  of  congress  of  March  2, 
1861,  c.  88,  §  16,  12  U.  S.  Stat,  at  Large,  249, 
|atents  are  to  be  granted  for  the  term  of 
seventeen  years,  and  further  extension  is  for- 
bidden. This  does  not  apply  to  patents  for 
designs,  which  may  be  issued  for  three  and  a 
^alf,  seven,  or  fourteen  years,  and  are  capable 
of  extension. 

EXTENT.  A  writ,  issuing  from  the  ex- 
chequer, by  which  the  body,  goods,  and  lands 
(jf  the  debtor  may  all  be  taken  at  once  to 
latisfy  the  judgment. 

V.  It  is  so  called  because  the  sheriff  is  to  cause  the 
lands  to  be  appraised  at  their  full  extended  value 
before  he  delivers  them  to  the  plaintiff.  Fitzher- 
bert,  Nat.  Brev.  131.  The  writ  originally  lay  to 
enforce  judgments  in  case  of  recognizances  or  debts 
acknowledged  on  statutes  merchant  or  staple,  see 
Stat.  13  Edw.  I.  de  Mercaionbua ;  27  Bdw.  III.  o. 
9 ;  and,  by  33  Hen.  VIII.  o.  39,  was  extended  to  debts 
^ue  the  crown.  The  term  is  sometimes  used  in  the 
various  states  of  the  United  States  to  denote  writs 
which  give  the  creditor  possession  of  the  debtor's 
lands  for  a  limited  time  till  the  debt  be  paid.  16 
Mass.  186. 

Extent  in  aid  is  an  extent  issued  at  the  suit 
or  instance  of  a  crown-debtor  against  a  person 
indebted  to  himself.  This  writ  was  much 
abused,  owing  to  some  peculiar  privileges 
possessed  by  crown-debtors,  and  its  use  was 
regulated  by  stat.  57  Geo.  III.  c.  117.  See  3 
5harswood,  Blackst.  Comm.  419. 

Extent  in  chief  is  an  extent  issued  to  take 
a  debtor's  lands  into  the  possession  of  the 
crown.  See  2  &  3  Vict.  c.  11 ;  5  &  6  Vict.  c. 
.86,  ?  8. 

EXTENUATION.  That  which  renders 
a  crime  or  tort  less  heinous  than  it  would  be 
without  it.     It  is  opposed  to  aggravation. 


In  general,  extenuating  circumstances  go' 
in  mitigation  of  punishment  in  criminal  cases, 
or  of  damages  in  those  of  a  civil  nature. 

EXTERRITORIALITY  (Fr.).  This 
term  [exterritorial US)  is  used  by  French 
jurists  to  signify  the  immunity  of  certain 
persons,  who,  although  in  the  state,  are  not 
amenable  to  its  laws :  foreign  sovereigns, 
ambassaidors,  ministers  plenipotentiary,  and' 
ministers  from  a  foreign  power,  are  of  this 
class.  Foelix,  Droit  Intern.  Privfe,  liv.  2,  tit. 
2,  c.  2,  S.  4.  See  Ambassador  ;  Conflict  of 
Laws  ;  Minister  ;  Privilege. 

EXTINGUISHMENT.  The  destruction 
of  a  right  or  contract.  The  act  by  which  a 
contract  is  made  void.  The  annihilation  of 
a  collateral  thing  or  subject  in  the  subject 
itself  out  of  which  it  is  derived.  Preston; 
Merg.  9.  For  the  distinction  between  an 
extinguishment  and  passing  a  right,  see  2 
Sharswood,  Blackst.  Comm.  325,  note. 

An  extinguishment  may  be  by  matter  of 
fact  and  by  matter  of  law.  .  It  is  by  matter 
of  fact  either  express,  as  when  one  receives 
satisfaction  and  full  payment  of  a  debt  and 
the  creditor  releases  the  debtor,  11  Johns.  N. 
Y.  513,  or  implied,  as  when  a  person  hath  a 
yearly  rent  out  of  lends  and  beciimes  owner, 
either  by  descent  or  purchase,  of  the  estate 
subject  to  the  payment  of  the  rent,  and  the 
latter  is  extinguished,  3  Stew.  60 ;  but  the 
person  must  have  as  high  an  estate  in  the 
land  as  in  ■  the  rent,  or  the  rent  will  not  be 
extinct.     Cuke,  Litt.  147  6. 

There  are  numei'ous  cases  where  the  claim 
is  extinguished  by  operation  of  law :  for  ex- 
ample, where  two  persons  are  jointly  but  not 
severally  liable  for  a  simple  contractdebt,  a 
judgment  obtained  against  one  is  at  common 
law  an  extinguishment  of  the  claim  on  the 
other  debtor.  1  Pet.  C.  C.  301 ;  2  Johns.  N. 
Y.  213. 

See,  generally,  Bouvier,  Inst.  Index  ;  Coke, 
Litt.  147  b;  1  Kolle,  Abr.  933 ;  7  Viner,  Abr. 
367  ;  11  id.  461 ;  18  id.  493-515  ;  3  Nelson, 
Abr.  818;  Bacon,  Abr.;  5  Whart.  Penn.541; 
2  Root,  Conn.  492 ;  3  Conn.  62 ;  6  id.  373  ;  1 
Ohio,  187  ;  11  Johns.  N.  Y.  513  ;  1  Halst.  N. 
J.  190 ;  4  N.  H.  251 ;  31  Penn.  St.  475. 

EXTINGUISHMENT  OF  COMMON. 
Loss  of  the  right  to  have  common.  Thia 
may  happen  from  various  causes:  by  the 
owner  of  the  common  right  becoming  owner 
of  the  fee ;  by  severance  from  the  land ;  by 
release  ;  by  approvement.  2  Hilliard,  Real 
Prop.  75  ;  2  Stephen,  Comm.  41  ;  1  Crabb, 
Real  Prop.  |  341  et  seq.;  Coke,  Litt.  280; 
Burton,  Real  Prop.  437 ;  i  Bacon.  Abr.  628; 
Croke  Eliz.  594. 

EXTINGUISHMENT  OP  COPY- 
HOLD. This  takes  place  by  a  union  of  the 
copyhold  and  freehold  estates  in  the  same 
person ;  also  by  any  act  of  the  tenant  show- 
ing an  intention  not  to  hold ,  any  longer  of 
his  lord.  Hutt.  81  ;  Croke  Eliz.  21  ;  Wil- 
liams, Real  Prop. 287  et  seq.;  Watkins,  Copy- 
holds, Index. 

EXTINGUISHMENT    OP  A   DEBT. 


EXTINGUISHMENT  OF  RENT        567 


EXTRADITION 


Destruction  of  a  debt.  This  may  be  by  the 
creditor's  accepting  a  higher  security.  Plowd. 
84;  1  Salk.  304;  1  Md.  492;  5  id.  389  ;  24 
Ala.  N.  s.  439.  A  judgment  recovered  ex- 
tinguishes the  original  debt.  13  Mass.  148 ; 
1  Pick.  Mass.  118 ;  Hill  &  D.  N.  Y.  392.  A 
debt  evidenced  by  a  note  may  be  extin- 
guished by  a  surrender  of  the  note.  10  Gush. 
Mass.  169;  29  Penn.  St.  50;  3  Ind.  337.  As 
to  the  effect  of  payment  in  extinguishing  a 
debt,  see  Payment.  See,  generally,  35  N.  H. 
421  ;  29  Vt.  488  ;  6  Fla.  25;  20  Ga.  403  ;  12 
Barb.  N.  Y.  128 

EXTINGUISHMENT  OP  RENT.  A 
destruction  of  the  rent  by  a  union  of  the 
title  to  the  lands  and  the  rent  in  the  same 
person.  Termes  de  la  Ley ;  Cowel ;  3  Shars- 
■wood,  Blackst.  Oomm.  325,  note. 

EXTINGUISHMENT     OP     "WAYS. 

Destruction  of  a  right  of  way,  effected  usually 
by  a  purchase  of  the  close  over  vrhich  it  lies 
by  the  owner  of  the  right  of  way.  2  Wash- 
burn, Real  Prop.  Index. 

EXT9RSIVELY.  A  technical  word 
used  in  indictments  for  extortion. 

When  a  person  is  charged  with  extorsively 
taking,  the  very  import  of  the  word  shows 
that  he  is  not  acquiring  possession  of  his 
own.  4  Cox,  Cr.  Cas.  387.  In  North  Caro- 
lina the  crime  may  be  charged  without  using 
this  word.     1  Hayw.  No.  0.  406. 

EXTORTION.  The  unlawful  taking  by 
any  officer,  by  color  of  his  office,  of  any  money 
or  thing  of  value  that  is  not  due  to  him,  or 
more  than  is  due,  or  before  it  is  due.  4  Black- 
stone,  Comm.  141 ;  1  Hawkins,  PL  Cr.  c.  68, 
6.  1 ;  1  Russell,  Crimes,  *144. 

In  a  large  sense  the  term  includes  any  oppression 
under  color  of  right;  but  it  is  generally  and  con- 
stantly used  in  the  more  limited  technical  sense 
above  given. 

To  constitute  extortion,  there  must  be  the 
receipt  of  money  or  something  of  value ;  the 
taking  a  promissory  note  which  is  void  is  not 
sufficient  to  make  an  extortion.  2  Mass.  523 ; 
16  id.  93,  94.  See  Bacon,  Abr. ;  Coke,  Litt. 
168.  It  is  extortion  and  oppression  for  an 
officer  to  take  money  for  the  performance  of 
his  duty,  even  though  it  be  in  the  exercise 
of  a  discretionary  power.  2  Burr.  927.  See 
6  Cow.  N.  Y.  661;  1  Caines,  N.  Y.  130;  13 
Serg.  &  R.  Penn.  426 ;  3  Penn.  183  ;  1  Yeates, 
Penn.  71 ;  1  South.  324;  1  Pick.  Mass.  171  ;  7 
id.  279  ;  4  Cox,  Cr.  Cas.  387. 

EXTRA-pOTAL     PROPERTT.      In 

Louisiana  this  term  is  used  to  designate  that 
property  which  forms  no  part  of  the  dowry 
of  a  woman,  and  which  is  also  called  para- 
phernal property.     La.  Civ.  Code,  art.  2315. 

EXTRA- JUDICIUM.  Extra-judicial; 
out  of  the  proper  cause.  Judgments  rendered 
or  acts  done  by  a  court  which  has  no  jurisdic- 
tion of  the  subject,  or  where  it  has  no  juris- 
diction, are  said  to  be  extra-judicial. 

EXTRA  QUATUOR  MARIA  (Lat.  be- 
yond four  seas).  Out  of  the  realm.  1  Black- 
stone,  Comm.  157. 


EXTRA-TERRITORIALITY.  That, 
quality  of  laws  which  makes  them  operate, 
beyond  the  territory  of  the  power  enacting 
them,  upon  certain  persons  or  certain  rights. 
See  Wheaton,  Int.  Law,  6th  ed.  121  et  seq. 

EXTRA  VIAM.  Out  of  the  way.  When, 
in  an  action  of  trespass,  the  defendant  pleads 
a  right  of  way,  the  defendant  may  reply  extra 
viam,  that  the  trespass  was  committed  beyond 
the  way,  or  make  a  new  assignment.  16  East, 
343,  349. 

EXTRACT.  A  part  of  a  writing.  In 
general,  an  extract  is  not  evidence,  because 
the  whole  of  the  writing  may  explain  the 
part  extracted,  so  as  to  give  it  a  different 
sense ;  but  sometimes  extracts  from  public 
books  are  evidence,  as  extracts  from  the 
registers  of  births,  marriages,  and  burials, 
kept  according  to  law,  when  the  whole  of  the, 
matter  has  been  extracted  which  relates  to 
the  cause  or  matter  in  issue. 

EXTRADITION  (Lat.  ex,  from,  tradituy^ 
handing  over).  The  surrender  by  one  sove- 
reign state  to  another,  on  its  demand,  of 
persons  charged  with  the  commission  of 
crime  within  its  jurisdiction,  that  they  may 
be  dealt  with  according  to  its  laws. 

The  surrender  of  persons  by  one  sovereign 
state  or  political  community  to  another,  on 
its  demand,  pursuant  to  treaty  stipulationa 
between  them. 

The  surrender  of  persons  by  one  federal 
state  to  another,  on  its  demand,  pursuant  to 
their  federal  constitution  and  laws. 

2.  Without  treaty  stipulations.  Publiojurista 
are  not  agreed  as  to  whether  extradition,  in- 
dependent of  treaty  stipulations,  is  a  matter 
of  imperative  duty  or  of  discretion  merely. 
Some  have  maintained  the  doctrine  that  the 
obligation  to  surrender  fugitive  criminals 
was  perfect,  and  the  duty  of  fulfilling  it, 
therefore,  imperative,  especially  where  the 
crimes  of  which  they  were  accused  affected 
the  peace  and  safety  of  the  state ;  but  others 
regard  the  obligation  as  imperfect  in  its  na^ 
ture,  and  a  refusal  to  surrender  such  fugitives 
as  affording  no  ground  of  offence.  Of  thq 
former  opinion  are  Grotius,  Heineccius,  Bur- 
lamaqui,  Vattel,  Rutherforth,  Schmelzing, 
and  Kent;  the  latter  is  maintained  by  Puf- 
fendorf,  Voet,  Martens,  Kluber,  Leyser,  Kluit, 
Saalfeld,  Schmaltz,  Mittermeyer,  Heffter,  and 
Wheaton. 

Many  states  have  practised  extradition 
without  treaty  engagements  to  that  effect,  as 
the  result  of  mutual  comity  and  convenience; 
others  have  refused.  The  United  States  has 
always  declined  to  surrender  criminals  unless 
bound  by  treaty  to  do  so.  Wheaton,  Int. 
Law,  171 ;  1  Kent,  Comm.  9th  ed.  39,  n. ;  1 
Opin.  Attys.  Gen.  511 ;  Hurd,  Hab.  Corp. 
575. 

3.  Under  treaty  stipulations.  The  sove- 
reignty of  the  United  States,  as  it  respects 
foreign  states,  being  vested  by  the  constitution 
in  the  federal  government,  it  appertains  to  it 
exclusively  to  perform  the  duties  of  extradi- 
tioij  which,  by  treaties,  it  may  assume,  14 
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Pet.  540 ;  and,  to  enable  the  executive  to  dis- 
charge such  duties,  congress  passed  the  act 
of  Aug.  12,  1848,  II  U.  S.  Stat,  at  Large,  302. 

Treaties  have  been  made  between  the 
United  States  and  the  following  foreign 
states  for  the  mutual  surrender  of  persons 
charged  with  any  of  the  crimes  specified, 
viz. : — 

4.  QreaX  Britain.  Aug.  9,  1842  (8  U.  S. 
Stat,  at  Large,  576).  Crimes, — murder,  as- 
sault with  intent  to  commit  murder,  piracy, 
arson,  robbery,  forgery,  and  utterance  of 
forged  paper. 

France.  Nov.  9,  1843  (8  U.  S.  Stat,  at 
Large,  582).  Crimea, — murder  (comprehend- 
ing the  crimes  designated  in  the  French  penal 
code  by  the  terms  assassination,  parricide, 
infanticide,  and  poisoning),  attempt  to  com- 
mit murder,  rape,  forgery,  arson,  and  em- 
bezzlement by  public  officers  when  the  same 
is  punishable  with  infamous  punishment. 

Feb.  24,  1845  (8  U.  S.  Stat,  at  Large,  617). 
Robbery  and  burglary. 

Feb.  10,  1858  (11  U.  S.  Stat,  at  Large, 
741).  Forging,  or  knowingly  passing  or  put- 
ting in  circulation  counterfeit  coin  or  bank- 
notes or  other  paper  current  as  money,  with 
intent  to  defraud  any  person  or  persons :  em- 
bezzlement by  any  person  or  persons  hired 
or  salaried,  to  the  detriment  of  -their  employ- 
ers, when  these  crimes  are  subject  to  infamous 
punishment. 

Hawaiian  Islands.  Deo.  20,  1849  (9  U.  S. 
Stat,  at  Large,  981).  Crimes, — murder, 
piracy,  arson,  robbery,  forgery,  and  the  ut- 
terance of  forged  paper. 

Prussia  and  certain  other  states  of  the  Ger- 
manic Confederation,  viz. :  Saxony,  Hesse- 
Cassel,  Hesse-Darmstadt,  Saxe-  Weimar-Ei- 
senach, Saxe-Meiningen,  Saxe-Altenhurg, 
Saxe-Ooburg-Gotha,  Brunswick,  Anhalt-Des- 
sau,  Anhalt-Bernhurg,  Nassau,  Schwarzburg- 
Budolstadt,  Schwarzburg-Sondershausen,  Wal- 
deck,  Beuss  elder  and  junior,  Lippe,  Hesse- 
Homburg,  and  Frankfort.  Nov.  16,  1862 
(10  U.  S.  Stat,  at  Large,  964).  Also,  states 
subsequently  acceding  under  art.  ii.  of  the 
treaty.  Free  Hanseaiic  city  of  Bremen,  Mcck- 
lenburg-Strelitz,  Wurtemberg,  Mecklenburg- 
Schwerin,  Oldenburg,  Schaumburg- Lippe  (iO 
U.  S.  Stat,  at  Large,  970,  971,  972).  Crimes, 
— murder ;  assault  with  intent  to  commit  mur- 
der ;  piracy ;  arson  ;  robbery  ;  forgery ;  utter- 
ance of  forged  papers ;  fabrication  or  circu- 
lation of  counterfeit  money,  whether  coin 
or  paper  money ;  embezzlement  of  public 
moneys. 

Bavaria.  Sept.  12,  1853  (10  U.  S.  Stat,  at 
Large,  1022).  Crimes,  the  same  as  in  the 
treaty  with  Prussia. 

Hanover.  Jan.  18,  1855  (10  U.  S.  Stat, 
at  Large,  1138).  Crimes,  the  same  as  in  the 
treaty  with  Prussia. 

Austria.  July  3,  1856  (11  U.  S.  Stat,  at 
Large,  691) .  Crimes, — murder ;  assault  with 
intent  to  commit  murder ;  piracy ;  arson ;  rob- 
bery ;  forgery ;  fabrication  or  circulation  of 
counterfeit  money,  whether  coin  or  paper 
money ;  embezzlement  of  public  moneys. 


Baden.  Jan.  30,  1857  (11  U.  S.  Stat,  i 
Large,  713).  Crimes,  the  same  as  in  tl 
treaty  with  Austria. 

Swiss  Confederation.  Nov.  25,  1850  (1 
U.  S.  Stat,  at  Large,  587).  Crimes, — mu 
der  (including  assassination,  parricide,  infai 
tioide,  and  poisoning) ;  attempt  to  comm 
murder ;  rape  ;  forgery,  or  the  emission  ( 
forged  papers  ;  arson  ;  robbery  with  violenc 
intimidation,  or  forcible  entry  of  an  inhabitf 
house ;  piracy ;  embezzlement  by  public  o 
ficers,  or  by  persons  hired  or  salaried,  to  tl 
detriment  of  their  employers,  when  thei 
crimes  are  subject  to  infamous  punishment, 

Two  Sicilies.  Oct.  1,  1855  (11  U.  S.  Sta 
at  Large,  639).  Crimes, — murder  (includin 
assassination,  parricide,  infanticide,  and  po 
Boning) ;  attempt  to  commit  murder ;  rap( 
piracy;  arson;  the  making  and  uttering  t 
ialse  money ;  forgery  (including  forgery  ( 
evidences  of  public  debt,  bank-bills,  and  bil 
of  exchange) ;  robbery  with  violence,  intim 
dation,  or  forcible  entry  of  an  inhabite 
house  ;  embezzlement  by  public  officers  (ii 
eluding  appropriation  of  public  funds 
where  these  crimes  are  subject,  by  the  coc 
of  the  kingdom  of  the  Two  Sicilies,  to  tl 
punishment  delta  reclusione  or  other  severe 
punishment,  and  by  the  laws  of  the  Unite 
States  to  infamous  punishment. 

Most  of  the  foregoing  treaties  contain  pr 
visions  relating  to  the  evidence  required  1 
authorize  an  order  of  extradition ;  but  U 
these  and  some  points  of  practice  in  sue 
cases,  see  Fugitive  fkom  Justice. 

5.  The  United  Stales  has  made  treati( 
for  the  mutual  surrender  of  deserting  seamt 
with  the  following  foreign  states :  Austrit 
Belgium,  Brazil,  Central  America,  Chil 
China,  Columbia,  Ecuador,  France,  Greec 
Guatemala,  Hanover,  the  Hanseatic  town 
Hawaiian  Islands,  Mecklenburg- Schwerii 
Mexico,  New  Granada,  Peru,  Portugal,  Pru 
sia,  Russia,  Sardinia,  Two  Sicilies,  Spaii 
Sweden  and  Norway,  and  Venezuela. 

It  also  made  treaties  with  numerous  India 
tribes,  as  nations  or  distinct  political  con 
munities,  in  many  of  which  the  Indians  hm 
stipulated  to  surrender  to  the  federal  autho: 
ities  persons  accused  of  crime .  against  th 
laws  of  the  United  States ;  and  in  some  tr 
party  treaties  they  have  stipulated  for  mutui 
extradition  of  criminals  to  one  another.  1 
U.  S.  Stat,  at  Large,  612,  703. 

6.  Between  federal  states,  by  art.  iv.  sec.  i 
^  2  of  the  constitution  of  the  United  States, 
is  provided  that  "  a  person  charged  in  an 
state  with  treason,  felony,  or  other  crime,  wl 
shall  flee  from  justice  and  be  found  in  anoth( 
state,  shall,  on  demand  of  the  executive  ai 
thority  of  the  state  from  which  he  fled,  I 
delivered  up  to  be  removed  to  the  state  havin 
the  jurisdiction  of  the  crime."  • 

The  act  of  congress  of  Feb.  12,  1793, 1 1 
S.  Stat,  at  Large,  302,  prescribed  the  mode  c 
procedure  in  such  cases,  and  imposed  a  lii 
duty  upon  the  territories  northwest  or  sout 
of  the  river  Ohio. 

For  some  points  of  practice  relating  to  th 


EXTRA-JUDICIAL 


569 


FACT 


subject,  Bee  Fugitive  from  Justice  ;  also, 
Kurd,  Hab.  Corp.  592-633. 

EXTRA-JUDICIAL.  That  which  does 
not  belong  to  the  judge  or  hie  jurisdiction, 
notwithstanding  which  he  takes  cognizance 
of  it.  Extra-judicial  judgments  and  acts  are 
absolutely  void.  See  Coram  non  Judice  ; 
Merlin,  R6pert.  Excis  de  Pouvoir. 

EXTRANEUS.  In  Old  English  Law. 
One  foreign  born  ;  a  foreigner.     7  Rep.  16. 

In  Roman  Law.  An  heir  not  born  in 
the  family  of  the  testator.  Those  of  a  foreign 
state.  The  same  as  Menus.  Vicat,  Voc. 
Jur. ;  DuCange. 

EXTRA VAGANTES.  In  Canon  Law. 
The  name  given  to  the  constitutions  of  the 
popes  posterior  to  the  Clementines. 

They  are  thus  called,  quasi  vagantea  extra  corpus 
juris,  to  express  that  they  were  out  of  the  canonical 
law,  which  at  first  contained  only  the  decrees  of 
Gratian :  afterwards  the  Decretals  of  Gregory  IX., 
the  Sexte  of  Boniface  VIII.,  the  Clementines,  and 
at  last  the  Extravagantes,  were  added  to  it.  There 
are  the  Extravagantes  of  John  XXII.  and  the  com- 
mon Extravagantes.  The  first  contain  twenty  epis- 
tles, decretals,  or  constitutions  of  that  pope,  divided 


under  fifteen  titles,  without  any  subdivision  into 
books.  The  others  are  epistles,  decretals,  or  con- 
stitutions of  the  popes  who  occupied  the  holy  see 
either  before  or  after  John  XXII.  They  are  di- 
vided into  books,  like  the  decretals. 

EXTREMIS  (Lat.).  When  a  person  is 
sick  beyond  the  hope  of  recovery,  and  near 
death,  he  is  said  to  be  in  extremis. 

A  will  made  in  this  condition,  if  made 
without  undue  influence,  by  a  person  of  sound 
mind,  is  valid.  As  to  the  efi'ect  of  declara- 
tions of  persons  in  extremis,  see  Dying  De- 
clarations ;  Declarations. 

EY.    A  watery  place ;  water.  Coke,  Litt.  6. 

EYE-WITNESS.  One  who  saw  the  act 
or  fact  to  which  he  testifies.  When  an  eye- 
witness testifies,  and  is  a  man  of  intelligence 
and  integrity,  much  reliance  must  be  placed 
on  his  testimony ;  for  he  has  the  means  of 
making  known  the  truth. 

EYOTT.  A  small  island  arising  in  a 
river.  Fleta,  1.  3,  o.  2,  s.  b  ;  Bracton,  1.  2,  c. 
2.     See  Island. 

EYRE.     See  Eire. 

EYRER.     To  go  about.     See  Eire. 


F. 


p.  The  sixth  letter  of  the  alphabet.  A 
fighter  or  maker  of  frays,  if  he  had  no  ears, 
was  to  be  branded  in  the  cheek  with  this  let- 
ter. Cowel.  Those  who  had  been  guilty  of 
falsity  were  to  be  so  marked.  2  Reeve,  Hist. 
Eng.  Law,  392. 

FABRIC  LANDS.  In  English  Law. 
Lauds  given  for  the  repair,  rebuilding,  or 
maintenance  of  cathedrals  or  other  churches. 

It  was  the  custom,  says  Cowel,  for  almost  every 
one  to  give  by  will  more  or  less  to  the  fabric  of  the 
cathedral  or  parish  church  where  he  lived.  These 
lands  so  given  were  called  fabric  lands,  because 
given  ad  fabricam  ccc/eatas  reparandam  (for  repair- 
ing the  fabric  of  the  church).  Called  by  the  Sax- 
ons timber-lands.     Cowel;  Spelman,  Gloss. 

FABRICARE  (Lat.).  To  make.  Used 
of  an  unlawful  making,  as  counterfeiting  coin, 
1  Salk.  342,  and  also  of  a  lawful  coining. 

FACIAS  (Lat.  facere,  to  make,  to  do). 
That  you  cause.  Occurring  in  the  phrases 
scire  facias  (that  you  cause  to  know), 
fieri  facias  (that  you  cause  to  be  made),  etc. 
Used  also  in  the  phrases  Do  ut  facias  (I  give 
that  you  may  do),  Facin  ut  facias  (I  do  that 
you  may  do),  two  of  the  four  divisions  of  con- 
siderations made  by  Blackstone,  2  Comm. 
444. 

FACIO  ITT  DES  (Lat.  I  do  that  you  may 
give).  A  species  of  contract  which  occurs 
when  a  man  agrees  to  perform  any  thing  for 
a  price  either  specifically  mentioned  or  left 
to  the  determination  of  the  law  to  set  a  value 


on  it :  as,  when  a  servant  hires  himself  to 
his  master  for  certain  wages  or  an  agreed 
sum  of  money.     2  Blackstone,  Comm.  445. 

FACIO  TJT  FACIAS  (Lat.  I  do  that  you 
may  do).  A  species  of  contract  in  the  civil 
law  which  occurs  when  I  agree  with  a  man  to 
do  his  work  for  him  if  he  will  do  mine  for  me ; 
or  if  two  persons  agree  to  marry  together,  or 
to  do  any  other  positive  acts  on  both  sides ;  or 
it  may  be  to  forbear  on  one  side  in  considera- 
tion of  something  done  on  the  other.  2 
Blackstone,  Comm.  444. 

FACT  [IjbX.  factum).  An  action ;  a  thing 
done.     A  circumstance. 

Fact  is  much  used  in  modem  times  in  distinction 
from  law.  Thus,  in  every  case  t(i  be  tried  there 
are  facts  to  be  shown  to  exist  to  which  the  law  is 
to  be  applied.  If  law  is,  as  it  is  said  to  be,  a  rule 
of  action,  the  fact  is  the  action  shown  to  have  been 
done,  and  which  should  have  been  done  in  accord- 
ance with  the  rule.  Fact,  in  this  sense,  means  a 
thing  done  or  existing. 

Material  facts  are  those  which  are  essen- 
tial to  the  right  of  action  or  defence. 

Immaterial  facts  are  those  which  are  not 
essential  to  the  right  of  action  or  defence. 

Material  facts  must  be  shown  to  exist;  im- 
material facts  need  not.  The  existence  of 
facts  is  generally  determined  by  the  jury ; 
but  there  are  many  facts  of  which  a  court 
takes  cognizance.  See  Judge  ;  Jury  ;  Cog- 
nizance. As  to  pleading  material  facts,  see 
Gould,  Plead,  c.  3,  i  28.  And  see  3  Bouvier, 
Inst.  n.  3150. 
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PACTIO  TESTAMENTI  (Lat.).  In 
Civil  Law.  The  power  of  making  a  will,  in- 
eluding  right  and  capacity.  Also,  the  power 
of  receiving  under  a  will.    Vicat,  Voc.  Jur. 

FACTOR.  An  agent  employed  to  sell 
goods  or  merchandise  consigned  or  delivered 
to  him,  by  or  for  his  principal,  for  a  com- 
pensation, commonly  called  factorage  or  com- 
mission. Paley,  Ag.  13  ;  1  Livermore,  Ag. 
68 ;  Story,  Ag.  §  33  ;  Comyns,  Dig.  Merchant, 
B ;  Maljnes,  Lex  Merc.  81 ;  Beawes,  Lex 
Merc.  44;  3  Chitty,  Com.  Law,  193 ;  2  Kent, 
Comm.  3d  ed.  622,  note  d ;  1  Bell,  Comm. 
385,  U  408,  409 ;  2  Barnew.  &  Aid.  143. 

When  the  agent  accompanies  the  ship,  taking  a 
cargo  aboard,  and  it  la  consigned  to  him  for  sale, 
and  he  is  to  purchase  a  return  cargo  out  of  the 
proceeds,  such  agent  la  properly  called  a  factor :  he 
is,  however,  usually  known  by  the  name  of  a  super- 
cargo. Beawes,  Lex  Merc.  44,  47 ;  Livermore,  Ag. 
69,  70 ;  1  Domat,  b.  1,  t.  16,  ^  3,  art.  2. 

A  factor  differs  from  a  broker  in  some  important 
particulars :  namely,  he  may  buy  and  sell  for  his 
principal  in  his  own  name,  as  well  as  in  the  name 
of  his  principal  J  on  the  contrary,  a  broker  acting 
as  such  should  buy  3,nd  sell  in  the  name  of  his 
principal.  3  Chitty,  Com.  Law,  193,  210,  541 ;  2 
Barnew.  &,  Aid.  143,  148 ;  3  Kent,  Comm.  3d  ed. 
622,  note  d.  Again,  a  factor  is  intrusted  with  the 
possession,  management,  disposal,  and  control  of 
the  goods  to  be  bought  and  sold,  and  has  a  special 
property  and  a  lien  on  themj  the  broker,  on  the 
contrary,  has  usually  no  such  possession,  manage- 
ment, control,  or  disposal  of  the  goods,  nor  any 
such  special  property  or  lien.  Paley,  Ag.  13, 
Lloyd's  ed. ;  1  Bell,  Comm.  385.  The  business  of 
factors  in  the  United  States  is  done  by  commissiort 
merchants,  who  are  known  by  that  name,  and  the 
term  factor  is  but  little  used.    1  Parsons,  Contr.  78. 

2.  A  domestic  factor  is  one  who  resides  in 
the  same  country  with  his  principal. 

By  the  usages  of  trade,  or  intendment  of  law, 
when  domestic  factors  are  employed  in  the  ordinary 
business  of  buying  and  selling  goods,  it  is  pre- 
sumed that  a  reciprocal  credit  between  the  prin- 
cipal and  the  agent  and  third  persons  has  been 
given.  When  a  purchase  has  been  made  by  such 
a  factor,  he,  as  well  aa  hia  principal,  is  deemed 
liable  for  the  debt;  and  in  case  of  a  sale  the  buyer 
is  responsible  both  to  the  factor  and  principal  for 
the  purchase-money  ;  but  this  presumption  may  be 
rebutted  by  proof  of  exclusive  credit.  Story,  Ag. 
g§  267,  291)  293;  Paley,  Ag.  243,  371;  9  Barnew. 
&  C.  7S ;  15  Bast,  62. 

A  foreign  factor  is  one  who  resides  in  a 
diiferent  country  from  his  principal.  1  Term, 
112 ;  4  Maule  &  S.  576. 

Foreign  factors  are  held  personally  liable  upon 
all  contracts  made  by  them  for  their  employers, 
whether  they  describe  themselves  in  the  contract 
as  agents  or  not.  In  suoh  cases  the  presumption 
is  that  the  credit  is  given  exclusively  to  the  factor. 
But  this  presumption  may  be  rebutted  by  proof 
of  a  contrary  agreement.  Story,  Ag.  3  268;  Paley, 
Ag.  248,  373;  Buller,  Nisi  P.'l30;  Smith,  Merc. 
Law,  66;  2  Livermore,  Ag.  249;  1  Bos.  &  P.  398; 
15  Bast,  62;  9  Barnew.  &  C.  78. 

3.  Sis  duties.  He  is  required  to  use  reason- 
able skill  and  ordinary  diligence  in  his 
vocation.  1  Ventr.  121.  He  is  bound  to 
obey  his  instructions,  3  N.  Y.  62 ;  14  Pet.  479 ; 
5  C.  B.  895  ;  but  when  he  has  none  he  may 
and  ought  to  act  according  to  the  general 
usages  of  trade,  14  Pet.  479;   7  Taunt.  164; 


5  Day,  Conn.  556 ;  3  Caines,  N.  Y.  226 ;  1 
Stor.  C.  C.  43  ;  to  sell  for  cash  when  that  is 
usual,  or  to  give  credit  on  sales  when  that  is 
customary.  He  is  bound  to  render  a  just 
account  to  his  principal,  and  to  pay  him  the. 
moneys  he  may  receive  for  him. 

His  rights.  He  has  the  right  to  sell  the 
goods  in  his  own  name  ;  and,  when  untram- 
melled by  instructions,  he  may  sell  them  at 
such  times  and  for  suoh  prices  as,  in  the 
exercise  of  a  just  discretion,  he  may  think 
best  for  his  employer.  3  C.  B.  380.  He  is, 
for  many  purposes,  between  himself  and 
third  persons,  to  be  considered  as  the  owner 
of  the  goods.  He  may,  therefore,  recover 
the  price  of  goods  sold  by  him  in  his  own 
name,  and,  consequently,  he  may  receive 
payment  and  give  receipts,  and  discharge  the 
debtor,  unless,  indeed,  notice  has  been  given 
by  the  principal  to  the  debtor  not  to  pay. 
He  has  a  lien  on  the  goods  for  advances 
made  by  him,  and  for  his  commissions.  He 
has  no  right  to  barter  the  goods  of  his  prin- 
cipal, nor  to  pledge  them  for  the  purpose  of 
raising  money  for  himself,  or  to  secure  a 
debt  ne  may  owe.  5  Cush.  Mass.  Ill ;  2 
Mass.  398  ;    13  id.  178  ;    1  M'Cord,  So.  C.  1 ; 

1  Mas.  C.  C.  440 ;  5  Johns.  Ch.  N.  Y.  429. 
See  3  Den.  N.  Y.  472 ;  13  Eng.  L.  &  Eq.  261. 
But  he  may  pledge  them  for  advances  made 
to  his  principal,  or  for  the  purpose  of  raising 
money  for  him,  or  in  order  to  reimburse  him- 
self to  the  amount  of  his  own  lien.  2  Kent, 
Comm.  3d  ed.  625-628 ;  4  Johns.  N.  Y.  103 ; 
7  East,  5  ;  Story,  Bailm.  U  325-327.  An- 
other exception  to  the  general  rule  that  a 
factor  cannot  pledge  the  goods  of  his  princi- 
pal is,  that  he  may  raise  money  by  pledging 
the  goods  for  the  payment  of  duties  or  any 
other  charge  or  purpose  allowed  or  justified 
by  the  usages  of  trade.  2  Gall.  C.  C.  13  ;  6 
Serg.  &  R.  Penn.  386 ;  Paley,  Ag.  217 ;  3 
Bsp.  182. 

4.  It  may  be  laid  down  as  a  general  rule 
that  when  the  property  remitted  by  the  prin- 
cipal, or  acquired  for  him  by  his  order,  is 
found  distinguishable  in  the  hands  of  the 
factor,  capable  of  being  traced  by  a  clear 
and  connected  chain  of  identity,  in  no  one 
link  of  it  degenerating  from  a  specific  trust 
into  a  general  debt,  the  creditors  of  the  factor 
who  has  become  bankrupt  have  no  right  to 
the  specific  property.  Cook,  Bank.  Laws,  400; 

2  Strange,  1182;  3  Maule  &  S.  562,  even 
where  it  is  money  in  the  factor's  hands.  2 
Burr.  1369;  5  Ves.  Ch.  169;  5  Term,  i77;  14 
N.  H.  38  ;  2  Dall.  Penn.  60  ;  2  Pick.  Mass.  86 ; 
5  id.  7.  And  see  Willes,  400;  1  Bos.  &  P. 
539,  648,  for  the  rule  as  to  promissory  notes. 

But  the  rights  of  third  persons  dealing 
bond  fide  with  the  factor  as  a  principal, 
where  the  name  of  the  principal  is  sunk 
entirely,  are  to  be  protected.  7  Term,  360 ;  3 
Bingh.  139 ;  6  Maule  &  S.  14. 

The  obligations  and  rights  of  factors  have 
been  made  the  subject  of  explicit  legislation 
in  some  states.  See  Penn.  Stat.  Apr.  14, 1834. 
See,  generally,  1  Parsons,  Contr.  80  ;  2  Kent, 
Comm.  625  et  seg^. ;  Story,  Bailm.  2|  325  et  seq. 
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FACTORAGE.  The  wages  or  allow- 
ances paid  to  a  factor  for  his  services :  it  is 
more  usual  to  call  this  commissions.  1  Bou- 
vier,  Inst.  n.  1013  ;  2  id.  a.  1288. 

FACTORIZING  PROCESS.  A  pro- 
cess for  attaching  effects  of  the  debtor  in  the 
hands  of  a  third  party.  It  is  substantially 
the  same  process  known  as  th.6  garnishee  pro- 
cess, trustee  process,  process  by  foreign  at- 
tachment.    Drake,  Attach.  J  451. 

FACTORY.  In  Scotch  Law.  A  con- 
tract which  partakes  of  a  mandate  and  locatio 
ad  opmandum,  and  which  is  in  the  English 
and  American  law-books  discussed  under 
the  title  of  Principal  and  Agent.  1  Bell, 
Comm.  259. 

FACTUM.  A  deed;  a  man's  own  act 
and  deed.  A  culpable  or  criminal  act:  an 
act  not  founded  in  law.  A  deed  ;  a  written 
instrument  under  seal :  called,  also,  charta. 
Spelman,  Gloss. ;  2  Blackstone,  Comm.  295. 

The  difference  between  facUim  and  charta  origin- 
ally would  seem  to  have  been  that  factum  denoted 
the  thing  done,  and  charta  the  evidence  thereof. 
Coke,  Litt.  9  6.  When  a  man  denies  by  his  plea 
that  he  made  a  deed  on  which  he  is  sued,  he  pleads 
non  cat  factum,  (he  did  not  make  it). 

In  wills,  factum  seems  to  retain  an  active 
signification  and  to  denote  a  making;  See 
11  How.  358. 

A  fact.  Factum  prohandum  (the  fact  to  be 
proved).     1  Greeuleaf,  Ev.  §  13. 

A  portion  of  laud  granted  to  a  farmer ; 
otherwise  called  a  hide,  bovata,  etc.    Spelm. 

In  French  Law.  A  memoir  which  con- 
tains concisely  set  down  the  fact  on  which  a 
contest  has  happened,  the  means  on  which  a 
party  founds  his  pretensions,  with  the  refu- 
tation of  the  means  of  the  adverse  party. 
See  Vicat,  Voc.  Jur. 

FACULTY.  In  Canon  Law.  A  license; 
an  authority.  For  example,  the  ordinary, 
having  the  disposal  of  all  seats  in  the  nave 
of  a,  church,  may  grant  this  power,  which 
when  it  is  delegated  is  called  a  faculty,  to 
another. 

Faculties  are  of  two  kinds :  first,  when  the 
^ant  is  to  a  man  and  his  heirs  in  gi?oss ; 
second,  when  it  is  to  a,  person  and  his  heirs 
as  appurtenant  to  a  house  which  he  holds  in 
the  parish.     1  Term,  429,  432 ;  1^  Coke,  106. 

In  Scotch  Law.  Ability  or  power.  The 
term  faculty  is  mbre  properly  applied  to  a 
power  founded  on  the  consent  of  the  party 
from  whom  it  springs,-  and  not  founded  on 
property.     Kames,  Eq.  504. 

FAESTING-MEN.  Approved  men  who 
were  strong-armed.  Subsequently  the  word 
seems  to  have  been  used  in  the  sense  of  rich, 
and  hence  it  probably  passed  into  its  later 
and  common  meaning  of  pledges  or  bonds- 
men, which,  by  Sanson  custom,  vvere  bound 
to  answer  for  each  other's  good  behavior. 
Cowel ;  DuCange. 

PAIDA.  In  Sazon  Law.  Great  and 
open  hostility  which  arose  on  account  of 
some  murder  committed.  The  term  was  ap- 
plied only  to  that  deadly  enmity  in  deference 


to  which,  among  the  Germans  and  other 
northern  nations,  if  murder  was  committed, 
punishment  might  be  demanded  from  any 
one  of  kin  to  the  murderer  by  any  one  of  the 
kin  of  the  murdered  man.  DuCange ;  Spel- 
man, Gloss. 

FAILLITE  (Fr.).  Bankruptcy;  failure. 
The  condition  of  a  merchant  who  ceases  to 
pay  his  debts.  3  Massfe,  Droit  Comm.  171; 
Cruyot,  Rfepert. 

FAILURE  OF  ISSUE.  A  want  of  issue 
to  take  an  estate  limited  over  by  an  executory 
devise. 

Failure  of  issue  is  definite  or  indefinite. 
When  the  precise  time  for  the  failure  of  issue 
is  fixed  by  the  will,  as  in  the  case  of  a  devise 
to  Peter,  but,  if  he  dies  without  issue  living 
at  the  time  of  his  death,  then  to  another,  this 
is  a  failure  of  issue  definite.  An  indefinite 
failure  of  issue  is  the  very  converse  or  oppo- 
site of  this,  and  it  signifies  a  general  failure 
of  issue,  whenever  it  inay  happen,  without 
fixing  any  time,  or  a  certain  or  definite  period, 
within  which  it  must  happen.  2  Bcmvier, 
Inst.  n.  1849.     See  Dying  without  Issue. 

FAILURE  OF  RECORD.  The  neglect 
to  produce  the  record  alter  having  pleaded 
it.  When  a  defendant  pleads  a  matter  and 
offers  to  prove  it  by  the  record,  and  then 
pleads  nul  tiel  record,  a  day  is  given  to  the 
defendant  to  bring  in  the  record  ;  if  he  fails 
to  do  so,  he  is  said  to  fail,  and,  there  being  a 
failure  Of  record,  the  plaintiff  is  entitled  to 
judgment.  Termes  de  la  Ley.  See  the  form 
of  entering  it,  1  Wms.  Saiind.  92,  n.  3. 

FAINT  PLEADER.  A  false,  fraudu- 
lent, or  oollusory  manner  of  pleading,  to  the 
deception  of  a  third  person. 

PAIR.  A  public  mart  or  place  of  buying 
and  selling.  1  Blackstone,  Comm.  274.  A 
greater  species  of  market,  recurring  at  more 
distant  intervals. 

A  fair  is  usually  attended  by  a  greater  concourse 
of  people  than  a  market,  for  the  amusement  of 
whom  various  exhibitions  are  gotten  up.  McCul- 
ioch,  Comm.  Diet.;  Wharton,  Diet.  2d  Lend,  ed 

A  solemn  or  greater  sort  of  market,  granted 
to  any  town  by  privilege,  for  the  more  speedy 
and  commodious  provision  of  such  things  as 
the  subject  needetn,  or  the  utterance  of  such 
things  as  we  abound  in  above  our  own  uses 
and  occasions.  Cowel ;  Cunningham,  Law 
Diet.     A  privileged  market. 

A  fair  is  a  franchise  which  is  obtained  by 
a  grant  from  the  crown.  Coke,  2d  Inst.  220: 
3  Mod.  123  ;  3  Lev.  222;  1  Ld.  Raym.  341 ; 
2  Saund.  172;  1  Rolle,  Abr.  106;  Tomlin- 
Cunningham,  Law.  Diet. 

In  the  United  States,  fairs  are  almost  un- 
known. They  are  recognized  in  Alabama, 
Aiken,  Dig.  409,  note,  and  in  North  Carolina, 
where  they  are  regulated  by  statute.  1  No.  C. 
Rev.  Stat.  282. 

FAIR-PLAY  MEN.  A  local  irregular 
tribunal  which  existed  in  Pennsylvania  about 
the  year  1769. 

About  the  year  1769  there  was  a  tract  of  country 
in  Pennsylvania,  situate  between  Lycoming  creek 
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and  Pine  creek,  in  which  the  proprietaries  pro- 
hibited the  making  of  surveys,  as  it  was  doubtful 
whether  it  had  or  had  not  been  ceded  by  the  In- 
dians. Although  settlements  were  forbidden,  yet 
adventurers  settled  themselves  there.  Being  with- 
out the  pale  of  ordinary  authorities,  the  inhabitants 
annually  elected  a  tribunal,  in  rotation,  of  three  of 
their  number,  whom  they  denominated  fair-play 
men,  who  had  authority  to  decide  all  disputes  as  to 
boundaries.  Their  decisions  were  final,  and  en- 
forced by  the  whole  community  en  maaae.  Their 
decisions  are  said  to  have  been  just  and  equitable. 
2  Smith,  Penn.  Laws,  195 ;  Sergeant,  Land  Laws,  7?. 

PAIR  PLEADER.  The  name  of  a  writ 
given  by  the  statute  of  Marlebridge,  52  Hen. 
III.  c.  11.     See  Beau  Pleader. 

FAIT.     Any  thing  done. 

A  deed  lawfully  executed.  Comyns,  Dig. 
Fait. 

Femme  de  fait.    A  wife  de  facto. 

PAITOURS.  Idle  persons;  idle  livers; 
vagabonds.  Termes  de  la  Ley;  Cowel; 
Blount ;  Cunningham,  Law  Diet. 

FALCARE  (Lat.).  To  out  or  mow  down. 
Falcare  prata,  to  cut  or  mow  down  grass  in 
meadows  hayed  (laid  in  for  hay),  was  a  cus- 
tomary service  for  the  lord  by  his  inferior 
tenants.     Kennett,  Gloss. 

Falcator.  The  tenant  performing  the  ser- 
vice. 

Falcatura.  A  day's  mowing.  Falcatura 
una.    Once  mowing  the  grass. 

Falcatio.     A  mowing. 

Falcata.  That  which  was  mowed.  Ken- 
nett, Gloss. ;  Cowel ;  Jacobs. 

PALCIDIA.  In  SpanisJi  Law.  The 
fourth  portion  of  an  inheritance,  which  legally 
belongs  to  the  heir,  and  for  the  protection  of 
which  he  has  the  right  to  reduce  the  legacies 
to  three  fourth-parts  of  the  succession,  in 
order  to  protect  his  interest. 

PALCIDIAN  LAW.    In  Roman  Law. 

A  statute  or  law  restricting  the  right  of  dis- 
posing of  property  by  will,  enacted  by  the 
people  during  the  reign  of  Augustus,  on  the 
proposition  of  Falcidius,  who  was  a  tribune, 
in  the  year  of  Rome  714. 

Its  principal  provision  gave  power  to  fathers  of 
families  to  bequeath  three-fourths  of  their  property, 
but  deprived  them  of  the  power  to  give  away  the 
other  fourth,  which  was  to  descend  to  the  heir, 
Inst.  2.  22.  This  fourth  was  termed  the  ITalcidian 
portion. 

A  similar  principle  has  been  adopted  in  Louisiana, 
where  donations  inter  vivos  or  mortis  cauad  can- 
not exceed  two-thirds  of  the  property  of  the  dis- 
poser if  he  leaves  at  his  decease  a  legitimate  child  j 
one-half,  if  he  leaves  two  children ;  and  one-third, 
if  he  leaves  three  or  a  greater  number.  Civ.  Code, 
art.  14S0. 

A  similar  principle  prevailed  in  England  in 
earlier  times ;  and  it  was  not  until  after  the  Restora- 
tion that  the  power  of  a  father  to  dispose  of  all  his 
property  by  will  became  fully  established.  2  Black- 
stone,  Comm.  11.  As  to  the  early  history  of  testa- 
mentary law,  see  Maine  on  Ancient  Law. 

At  the  present  day,  by  the  common  law,  the 
power  of  the  father  to  give  all  his  property  is  un- 
qualified. He  may  bequeath  it  to  his  children 
equally,  to  one  in  preference  to  another,  or  to  a 
stranger  in  exclusion  of  all,— except  that  his  widow 
has  a  right  of  dower  in  his  real   property.    In 


some  of  the  states  the  statutes  authorizing  bequests 
and  devises  to  charitable  corporations  limit  the 
amount  which  a  testator  may  give,  to  a  certain 
fraction  of  his  estate. 

FALDAGE.  The  privilege  which  an- 
ciently several  lords  reserved  to  themselves 
of  setting  up  folds  for  eheep  in  any  fields 
within  their  manors,  the  better  to  manure 
them,  and  this  not  only  with  their  own  but 
their  tenants'  sheep.  Called,  variously,  seda 
faldare,  fold-course,  free-fold,  faldagii.  Cun- 
ningham, Law  Diet. ;  Cowel ;  Spelman,  Gloss. 

PALDFEV.  A  compensation  paid  by 
some  customary  tenants  that  they  might  have 
liberty  to  fold  their  own  sheep  on  their  own 
land.  Cunningham,  Law  Diet. ;  Cowel ; 
Blount. 

FALLO.  In  Spanish  Law.  The  final 
decree  or  judgment  given  in  a  lawfuit. 

FALSA  DEMONSTRATIO  NON 
VOCET.     See  Maxims. 

FALSE  ACTION.  See  Feigned  Action. 

FALSE  CLAIM.  A  claim  made  by  a 
man  for  more  than  his  due.  An  instance  is 
given  where  the  prior  of  Lancaster  claimed 
a  tenth  part  of  the  venison  in  corio  as  well 
as  in  carne,  where  he  was  entitled  to  that  in 
carne  only.  Manwood,  For.  Laws,  cap.  25, 
num.  3. 

FALSE  IMPRISONMENT.  Any  un- 
lawful restraint  ol'  a  man's  liberty,  whether 
in  a  place  made  use  of  for  imprisonment  ge- 
nerally, or  in  one  used  only  on  the  particular 
occasion,  or  by  words  and  an  array  of  force, 
without  bolts  or  bars,  in  any  locality  what- 
ever. 2  Bishop,  Crim.  Law,  ^  669 ;  8  N.  H. 
550;  9  id.  491;  7  Humphr.  Tenn.  43;  12 
Ark.  43  ;  7  Q.  B.  742 ;  5  Vt.  588 ;  3  Blackf. 
Ind.  46 ;  9  Johns.  N.  Y.  117  ;  1  A.  K.  Marsh. 
Ky.  345. 

The  remedy  is,  in  order  to  be  restored  to 
liberty,  by  writ  of  habeas  corpus,  and,  to  re- 
cover damages  for  the  injury,  by  action  of 
trespass  vi  et  armis.  To  punish  the  wrong 
done  to  the  public  by  the  false  imprison- 
ment of  an  individual,  the  ofiender  may  be 
indicted.  4  Blackstone,  Comm.  218,  219 ;  2 
Burr.  993.  See  Bacon,  Abr.  Trespass  (D3); 
Dane,  Abr.  Index ;  9  N.  H.  491 ;  2  Brev.  No. 
C.  157 ;  6  Ala.  n.  s.  778 ;  2  Harr.  Del.  538 ; 
3  Tex.  282;  12  Mete.  Mass.  56;  10  Cush. 
Mass.  375. 

FALSE  JUDGMENT.  The  name  of  a 
writ  which  lies  when  a  false  judgment  has 
been  given  in  the  county  court,  court  baron, 
or  other  courts  not  of  record.  Fitzherbert, 
Nat.  Brev.  17,  18 ;  3  Bouvier,  Inst.  n.  3364. 

FALSE  PERSONATION.  See  Per- 
sonation. 

FALSE  PRETENCES.  In  Criminal 
Law.  False  representations  and  statements, 
made  with  a  fraudulent  design  to  obtain 
"money,  goods,  wares,  and  merchandise," 
with  intent  to  cheat.  2  Bouvier,  Inst.  n. 
2308. 

A  representation  of  some  fact  or  circum- 
stance, calculated  to  mislead,  which  is  not 
true.     19  Pick.  Mass.  184. 
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The  pretence  must  relate  to  past  events. 
Any  representation  or  assurance  in  relation 
to  a  future  transaction  may  be  a  promise,  or 
covenant,  or  warranty,  but  cannot  amount  to 
a  statutory  false  pretence.  19  Pick.  Mass. 
185  ;  3  Term,  98.  It  must  be  such  as  to  im- 
pose upon  a  person  of  ordinary  strength  of 
mind,  3  Hawks,  No.  C.  620 ;  4  Pick.  Mass. 
178 ;  and  this  will  doubtless  be  sufficient.  11 
Wend.  N.  Y.  557.  But,  although  it  may  be 
difficult  to  restrain  false  pretences  to  such 
as  an  ordinarily  prudent  man  may  avoid,  yet 
it  is  not  every  absurd  or  irrational  pretence 
which  will  be  sufficient.  See  14  111.  348; 
17  Me.  211 ;  2  Bast,  PI.  Or.  828;  1  Den.  Or. 
Cas.  592 ;  Russ.  &  R.  127.  It  is  not  necessary 
that  all  the  pretences  should  be  false,  if  one 
of  them,  per  se,  is  sufficient  to  constitute  the 
offence.  14  Wend.  N.  Y.  547.  And  al- 
though other  circumstances  may  have  in- 
duced the  credit,  or  the  delivery  of  the  pro- 
perty, yet  it  will  be  sufficient  if  the  false  pre- 
tences had  such  an  influence  that  without 
them  the  credit  would  not  have  been  given 
or  the  property  delivered.  11  Wend.  N.  Y. 
557  ;  13  id.  87 ;  14  id.  547.  The  false  pre- 
tences must  have  been  used  before  the  con- 
tract was  completed.  13  Wend.  N.  Y.  311; 
14  id.  546. 

The  question  is  modified  in  the  different 
states  by  the  wording  of  the  statutes,  which 
vary  from  each  other  somewhat.  It  may  be  laid 
down  as  the  general  rule  of  the  interpretation 
of  the  words  "  by  any  false  pretence,"  which 
are  in  the  statutes,  that  wherever  a  person 
fraudulently  represents  as  an  existing  fact 
that  which  is  not  an  existing  fact,  and  so  gets 
money,  etc.,  that  is  an  offence  within  the  acts. 
See  1  Don.  Or.  Cas.  559 ;  3  Carr.  &  K.  98. 

There  must  be  an  intent  to  cheat  or  de- 
fraud some  person.  Russ.  &  R.  Or.  Cas.  317; 

1  Stark.  396.  This  may  be  inferred  from  a 
false  representation.  13  Wend.  N.  Y.  87.  The 
intent  is  all  that  is  requisite :  it  is  not  neces- 
sary that  the  party  defrauded  should  sustain 
any  loss.  II  Wend.  N.  Y.  18  ;  1  Carr.  &  M. 
516,  537  ;  4  Pick.  Mass.  177.     See,  generally, 

2  Bishop,  Crim.  Law,  ?|  341  et  seq.;  19  Pick. 
Mass.  179;  8  Blaokf.  Ind.  330;  10  Harr. 
Penn.  253;  24  Me.  77;  5  Ohio  St.  280;  4 
Barb.  N.  Y.  151 ;  7  Cox,  Cr.  Cas.  131 ;  8 
id.  12. 

TALSB  RETURN.  A  return  made  by 
the  sheriff,  or  other  ministerial  officer,  to  a 
writ,  in  which  is  stated  a  fact  contrary  to  the 
truth,  and  injurious  to  one  of  the  parties  or 
some  one  having  an  interest  in  it. 

In  this  case  the  officer  is  liable  for  damages 
to  the  party  injured.  2  Esp.  Cas.  475.  See 
Falso  Retorno  Brevium. 

FALSE  TOKEN.  A  false  document  or 
sign  of  the  existence  of  a  fact, — in  general 
used  for  the  purpose  of  fraud.  See  2  Starkie, 
Ev.  563. 

FALSEHOOD.  Any  untrue  assertion  or 
proposition.  A  wilful  act  or  declaration 
contrary  to  the  truth. 

It  does  not  always  and  neoesBarilj  imply  a  lie  or 


wilful  UDtruth,  but  is  generally  used  in  the  second 
sense  here  given.  It  is  committed  either  by  the 
wilful  act  of  the  party,  or  by  dissimulation,  cr  by 
words.  It  is  wilful,  for  example,  when  the  owner 
of  a  thing  sells  it  twice,  by  diiferent  contracts,  to 
different  individuals,  unknown  to  them ;  for  in  this 
the  seller  must  wilfully  declare  the  thing  is  his 
own  when  he  knows  that  it  is  not  so.  It  is  com- 
mitted by  dissimulation  when  a  creditor,  having  an 
understanding  with  his  former  debtor,  sells  the 
land  of  the  latter  although  he  has  been  paid  the 
debt  which  was  due  to  him.  Falsehood  by  word  is 
comm-itted  when  a  witness  swears  to  what  he  knows 
not  to  be  true.     See  Rosooe,  Crim.  Ev.  302. 

FALSIFY.     In    Chancery    Practice. 

To  prove  that  an  item  in  an  account  before 
the  court  as  complete,  which  is  inserted  to 
the  debit  of  the  person  falsifying,  should 
have  been  omitted. 

When  a  bill  to  open  an  account  has  been 
filed,  the  plaintiff  is  sometimes  allowed  to 
surcharge  and  falsify  such  account ;  and  if 
any  thing  has  been  inserted  that  is  a  wrong 
charge,  he  is  at  liberty  to  show  it;  and  that  ■ 
is  a.J'aIsiJicaiion.  2  Ves.  Ch.  565  ;  11  Wheat. 
237.     See  Surcharge. 

In  Criminal  La-w.   To  alter  or  make  false. 

The  alteration  or  making  false  a  record  is 
punishable  at  common  law  by  statute  in  the 
states,  and,  if  of  records  of  the  United  States 
courts,  by  act  of  congress  of  April  30,  1790. 
1  Story,  tf.  S.  Laws,  86. 

In  Fractice.  To  prove  a  thing  to  be  false. 
Coke,  Litt.  104  6. 

FALSING.  In  Scotch  Law.  Making 
or  proving  false.     Bell,  Diet.. 

FALSING-  OF  DOOMS.  In  Scotch 
Law.  Protesting  against  a  sentence  and 
taking  an  appeal  to  a  higher  tribunal.  Bell, 
Diet. 

An  action  to  set  aside  a  decree.    Skene. 

FALSO  RETORNO  BREVIUM  (L. 
Lat.).  In  Old  English  Law.  The  name 
of  a  writ  which  might  have  been  sued  out 
against  a  sheriff  for  falsely  returning  writs. 
Cunningham,  Law  Diet. 

FAMILIA  (Lat.).  In  Roman  Law.  A 
family. 

This  word  had  four  different  acceptations  in  the 
Koman  law.  In  the  first  and  most  restricted  sense  it 
designated  the  pater-faviiliaaf—hiB  wife,  his  chil- 
dren, and  other  descendants  subject  to  his  paternal 
power.  In  the  second  and  more  enlarged  sense  it 
comprehended  all  the  agnatve, — that  is  to  say,  all 
the  different  families  who  would  all  be  subject  to 
the  paternal  authority  of  a  common  chief  if  he 
were  still  living.  Here  it  has  the  same  meaning 
as  agnatio.  In  a  third  acceptation  it  comprises  the 
slaves  and  those  who  are  in  mancipio  of  the  chief, 
— although  considered  only  as  things,  and  without 
any  tie  of  relationship.  And,  lastly,  it  signifies 
the  whole  fortune  or  patrimony  of  the  chief.  See 
Patee-Familias  ;  1  Ortolan,  28. 

In  Old  English  Law.  A  household.  All 
the  servants  belonging  to  one  master.  Du- 
Cange  ;  Cowel.  A  sufficient  quantity  of  land 
to  maintain  one  family.  The  same  quantity 
of  land  is  called  sometimes  mansa  (a  manse), 
familia,  carucata.  DuCange  ;  Cunningham, 
Law  Diet. ;  Cowel ;  Creasy,  Church  Hist. 

FAIvIILIiE  ERCISCUND.5i  (Lat.).  In 
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Civil  Law.  An  action  which  lay  for  any  of 
the  co-heirs  forthe  division  of  what  fell  to  them 
by  inheritance.     Stair,  Inst.  I.  1,  tit.  7,  §  15. 

FAMILY.  Father,  mother,  and  children. 
All  the  inrlividuals  who  live  under  the  au- 
thority of  another,  including  the  servants  of 
the  family.  All  the  relations  who  descend 
from  a  common  ancestor  or  who  spring  from 
a  common  root.     La.  Code,  art.  3522,  no.  16 ; 

9  Ves.  Ch.  323. 

In  the  construction  of  wills,  the  word  fa- 
mily, when  applied  to  personal  property,  is 
synonymous  with  kindred,  or  relations.  It 
may,  nevertheless,  be  confined  to  particular 
relations  by  the  context  of  the  will,  or  may 
be  enlarged  by  it,  so  that  the  expression  may 
in  some  cases  mean  children,  or  next  of  kin, 
and  in  others  may  even  include  relations  by 
marriage.  1  Roper,  Leg.  115  ;  1  Hov.  Suppl. 
to  Ves.  Ch.  365,  notes  6  and  7  ;  2  Ves.  Ch.  110  ; 

4  id.  708 ;  5  id.  156  ;  17  id.  255  ;  3  East,  172  ; 

5  Maule  &  S.  126.  See  Legatee  ;  Dig.  50. 16. 
195.  2. 

FAMILY  ARRANGEMENTS.      An 

agreement  made  between  a  father  and  his 
son,  or  children,  or  between  brothers,  to  dis- 
pose of  property  in  a  different  manner  to 
that  which  would  otherwise  take  place. 

In  these  cases,  frequently,  the  mere  relation 
of  the  parties  will  give  effect  to  bargains 
otherwise  without  adequate  consideration.  1 
Chitty,  Pract.  67 ;  1  Turn.  &  R.  Ch.  13. 

FAMILY  BIBLE.  A  Bible  containing 
a  record  of  the  births,  marriages,  and  deaths 
of  the  members  of  a  family. 

An  entry  by  a  father,  made  in  a  Bible, 
stating  that  Peter,  his  eldest  son,  was  born 
in  lawful  wedlock  of  Maria,  his  wife,  at  a 
time  specified,  is  evidence  to  prove  the  legiti- 
macy of  Peter.  4Campb.  401.  But  the  entry 
in  order  to  be  evidence  must  be  an  original 
entry ;  and,  when  it  is  not  so,  the  loss  of  the 
original  must  be  proved  before  the  copy  can 
be  received.     6  Serg.  &  R.  Penn.  135.     See 

10  Watts,  Penn.  82. 

FAMILY  MEETINGS  (called,  also, 
family  councils). 

In  Louisiana.  Meetings  of  at  least  five 
relations,  or,  in  default  of  relations  of  minors 
or  other  persons  on  whose  interest  they  are 
called  upon  to  deliberate,  then  of  the  friends 
of  such  minors  or  other  persons. 

%,  The  appointment  of  the  members  of  the 
family  meeting  is  made  by  the, judge.  The 
relations  or  friends  must  be  selected  from 
among  those  domiciliated  in  the  pariah  in 
which  the  meeting  is  held  ;  the  relations  are 
selected  according  to  their  proximity,  begin- 
ning with  the  nearest.  The  relation  is  pre- 
ferred to  the  connection  in  the  same  degree ; 
ana  among  relations  of  the  same  degree  the 
eldest  is  preferred.  The  under-tutor  must 
also  be  present.     6  Mart.  La.  n.  s.  455. 

The  family  meeting  is  held  before  a  justice 
of  the  peace,  or  notary  public,  appointed  by 
the  judge  for  the  purpose.  It  is  called  for  a 
fixed  day  and  hour,  by  citations  delivered  at 


least  three  days  .before  the  ^ay  appointed  foi 
that  purpose. 

3.  The  members  of  ijhe  family  m.eeting,  be- 
fore commencing  their  deliberations,  take  an 
oath  before  the  officer  before  whom  the  meet- 
ing is  held,  to  give  their  advice  according  % 
the  best  of  their  knowledge  touching  the  in- 
terests of  the  person  respecting  whom  they  ar( 
called  upon  to  deliberate.  The  officer  befort 
whom  the  family  meeting  is  held  must  make 
a  particular  proc&s-verbalof  the  deliberations, 
cause  the  members  of  the  family  meeting  tc 
sign  it,  if  they  know  how  to  sign,  and  mus1 
sign  it  himself,  and  deliver  a  copy  to  tht 

Earties  that  they  may  have  it  homologated, 
-a.  Civ.  Code,  art.  306-311 ;  Code  Civ.  b.  1, 
tit.  10,  0.  2,  s.  4. 

FAMOSUSLIBELLTTS(Lat.).  Among 
the  civilians  these  words  signified  that  species 
of  injuria  which  corresponds  nearly  to  libel 
or  slander. 

FANEGA.  In  Spanish  Law.  A  mea- 
sure of  land,  which  is  not  the  same  in  everj 
province.  Diccionario  de  la  Acad. ;  2  White. 
Coll.  49.  In  Spanish  America,  the  fanega 
consisted  of  six  thousand  four  hundred  square 
varas,  or  yards.     2  White,  Coll.  138. 

FARDEL.  The  fourth  part  of  a  yard- 
land.  Spelman,  Gloss.  According  to  others, 
the  eighth  part.  Noy,  Complete  Lawyer,  57; 
Cowel.     See  Cunningham,  Law  Diet. 

FARE.  A  voyage  or  passage.  The  money 
paid  for  a  voyage  or  passage.  The  latter  li- 
the modem  signification.  1  Bouvier,  Inst,  n, 
1036. 

FARM.  A  certain  amount  of  provisior 
reserved  as  the  rent  of  a  messuage.  Spel 
man.  Gloss. 

Rent  generally  which  is  reserved  on  a  lease ; 
when  it  was  to  Tdc  paid  in  money,  it  was  called 
blanche  firme.  Spelman,  Gloss. ;  2  Black- 
stone,  Comm.  42. 

A  term.  A  lease  of  lands ;  a  leasehold  in- 
terest. 2  Sharswood,  Blackst.  Comm.  17 ;  ] 
Reeve,  Hist.  Eng.  Law,  301,  n. ;  6  Term,  532 
2  Chitty,  Plead.  879,  n.  e.  The  land  itself,  l^' 
to  farm  or  rent.     2  Blackstone,  Comm.  368. 

A  portion  of  land  used  for  agricultura 
purposes,  either  wholly  or  in  part.  18  Pick 
Mass.  553  ;  2  Binn.  Penn.  238. 

It  is  usually  the  chief  messuage  in  a  village  o; 
town  whereto  belongs  great  demesne  of  all  sort 
Cowel;  Cunningham,  Law  Diet. ;  Termes  de  la  Ley 

A  large  tract  or  portion  of  land  taken  by  a  leasi 
under  a  yearly  rent  payable  by  the  tenant.  Tom 
lin,  Law  Diet. 

From  this  latter  sense  is  derived  its  common  mo 
dern  signification  of  a  large  tract  used  for  culti 
vation  or  other  purposes,  as  raising  stock,  whethe 
hired  or  owned  by  the  occupant,  including  a  mes 
suage  with  out-buildings,  gardens,  orchard,  yard 
etc.     Plowd.'l95;  Touchst.  93. 

In  American  law,  the  word  has  almost  exclu 
sively  this  latter  meaning  of  a  portion  of  land  U5e( 
for  agricultural  purposes,  either  wholly  or  in  part 
2  Binn.  Penn.  238;  18  Pick.  Mass.  663;  6  Mete 
Mass.  629 ;  2  HiUiard,  Real  Prop.  338  et  eeq. 

By  the  conveyance  of  a  farm  will  pass  i 
messuage,  arable  land,  meadow,  pasture 
wood,  etc.  belonging  to  or  used  with  it 
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Coke,  Litt.  5  a;  Sheppard,  Touchst.  93;  4 
Cruise,  Dig.  321 ;  Brooke,  Abr.  Oranta,  155 ; 
Plowd.  167. 

In  a  will,  the  word  farm  may  pass  a  free- 
hold, if  it  appear  that  such  was  the  intention 
of  the  testator.  6  Term,  345 :  9  East,  448. 
See  6  East,  604,  n.;  8  id.  339;  1  Jarman, 
Wills,  Perkins  ed.  609. 

FARM  LET.  Technical  words  in  a  lease 
creating  a  term  for  years.  Coke,  Litt.  45  b; 
2  Mod.  250 ;  1  Washburn,  Real  Prop.  Index, 
Lease. 

FARM  OUT.  To  rent  for  a  certain  term. 
The  collection  of  the  revenue  among  the  Ro- 
mans was  farmed  out. 

FARMER.  The  lessee  of  a  farm.  It  is 
said  that  every  lessee  for  life  or  years,  although 
it  be  but  of  a  small  house  and  land,  is  called 
farmer.  This  word  implies  no  mystery,  ex- 
cept it  be  that  of  husbandman.  Cunningham, 
Law  Diet. ;  Oowel ;  3  Sharswood,  Blackst. 
Comm.  318. 

In  common  parlance,  and  as  a  term  of  de- 
scription in  a  deed,  farmer  means  one  who 
cultivates  a  farm,  whether  he  owns  it  or  not. 
There  may  also  be  a  farmer  of  the  revenue 
or  of  other  personal  property  as  well  as  lands. 
Plowd.  195  ;  Cunningham,  Law  Diet. 

FARRIER.  One  who  takes  upon  himself 
the  public  employment  of  shoeing  horses. 

Like  an  innkeeper,  a  common  carrier,  and 
other  persons  who  assume  a  public  employ- 
ment, a  farrier  is  bound  to  serve  the  public 
as  far  as  his  employment  goes,  and  an  action 
lies  against  him  for  refusing,  when  a  horse  is 
brought  to  him  at  a  reasonable  time  for  such 
purpose,  if  he  refuses,  Oliphant,  Horses,  131 ; 
'  and  he  is  liable  for  the  unskilfulness  of  him- 
self or  servant  in  performing  such  work,  1 
Blackstone,  Comm.  431,  but  not  for  the  ma- 
licious act  of  the  servant  in  purposely  driving 
a  nail  into  the  foot  of  the  horse  with  the  in- 
tention of  laming  him.     2  Salk.  440. 

FARVAND.  Standing  by  itself,  this 
word  signifies  "  passage  by  sea  or  water." 
In  charter-parties,  it  means  voyage  or  pass- 
age by  water.     ISC.B.  880. 

PAST  ESTATE.  Real  property.  A 
term  sometimes  used  in  wills.  6  Johns.  N. 
Y.  185;  9N.Y.  502. 

FASTERMANNES.  Securities.  Bonds- 
men.    Spelman,  Gloss. 

FATHER.  He  by  whom  a  child  is  be- 
gotten. 

3.  By  law  the  father  is  bound  to  support 
his  children,  if  of  sufficient  ability,  even 
though  they  have  property  of  their  own,  1 
Brown,  Ch.  387 ;  4  id.  224;  2  Cox,  N.  J.  223 ; 
4  Mass.  97  ;  5  Rawle,  Penn.  323  ;  6  Ind.  67  ; 
but  if  the  father  be  without  means  to  main- 
tain and  educate  his  children  according  to 
their  future  expectations  in  life,  courts  of 
equity  will  make  an  allowance  for  these  pur- 
poses out  of  the  income  of  their  estates,  and, 
in  an  urgent  case,  will  even  break  into  the 
principal.  19  Ala.  n.  s.  650  ;  1  Ves.  Ch.  160 ; 
•1  P  Will.  Ch.  493;  2  id.  22 ;  4  Saudf.  N.  Y. 


568 ;  4  Johns.  Ch.  ]Sf.  Y.  100 ;  2  Ired.  No.  C. 
354;  2  Ashm.  Penn.  332;  5  R.  L  269;  1 
Coop.  Eq.  52.  The  father  is  not  bound,  how- 
ever, without  some  agreement,  to  pay  another 
for  maintaining  them,  9  Carr.  &  P.  497  ;  nor 
is  he  bound  by  their  contracts,  even  for  neces- 
saries, unless  an  actual  authority  be  proved, 
or  a  clear  omission  of  his  duty  to  furnish  such 
necessaries,  2  Stark.  501 ;  20  Eng.  L.  &  Eq. 
281 ;  10  Barb.  N.  Y.  483 ;  24  id.  634 ;  15  Ark. 
137:  3  N.  H.  270;  2  Bradf  Surr.  N.  Y.  287  ; 
18  6a.  457,  or  unless  he  suffers  them  to  re- 
main abroad  with  their  mother,  or  forces  them 
from  home  by  hard  usage.  3  Day,  Conn.  37. 
See  Parent;  Mother.  The  obligation  of  the 
father  to  maintain  the  child  ceases  as  soon  as 
the  child  becomes  of  age,  however  wealthy 
the  father  may  be,  unless  the  child  becomes 
chargeable  to  the  public  as  a  pauper.  1  Ld. 
Raym.  699.  The  obligation  also  ceases  dur- 
ing the  minority  of  the  child,  if  the  child 
voluntarily  abandons  the  home  of  his  father, 
either  for  the  purpose  of  seeking  his  fortune 
in  the  world  or  to  avoid  parental  discipline 
and  restraint.  16  Mass.  28 ;  4  JU.  179 ;  14 
Ala.  435. 

3.  During  the  lifetime  of  the  father,  he  is 
guardian  by  nature  or  nurture  of  his  children. 
As  such,  however,  he  has  charge  only  of  the 
person  of  the  ward,  and  no  right  to  the  con- 
trol or  possession  either  of  his  real  or  personal 
estate.  7  Cow.  N.  Y.  36 ;  15  Wend.  N.  Y.  63 ; 
7  Johns.  Ch.  N.  Y.  3;  3  Pick.  Mass.  213;  14 
Ala.  388.  He  is  entitled  to  the  custody  of 
his  children  even  in  preference  to  the  mother, 
24  Barb.  N.  Y.  521 ;  6  Rich.  Eq.  So.  C.  249, 
344;  2  Serg.  &  R.  Penn.  176;  though  children 
of  very  tender  years  will  not  be  taken  from 
the  mother  where  their  health  requires  a 
mother's  care,  3  Binn.  Penn.  320 ;  25  Wend. 
N.  Y.  64;  2  Zabr.  N.  J.  286;  and  the  father 
may  be  deprived  of  the  custody  of  his  children, 
if  morally  unfit  to  have  it.  2  Russ.  Ch.  1 ;  2 
Bligh,  Hon.  L.  n.  s.  124 ;  10  Yes.  Ch.  62;  12 
id.  492;  11  Eng.  L.  &  Eq.  281.  The  rights 
of  the  father,  while  his  children  remain  in 
his  custody,  are  to  have  authority  over  them, 
to  enforce  all  his  lawful  commands,  and  to 
correct  them  with  moderation  for  disobedience, 
2  Humphr.  Tenn.  283 ;  and  these  rights,  the 
better  to  accomplish  the  purposes  of  their 
education,  he  may  delegate  to  a  tutor  or  in- 
stiuctor.  2  Kent,  Comm.  £05.  He  may  main- 
tain an  action  for  the  seduction  of  hisdaughter, 
or  for  any  injury  to  the  person  of  his  child, 
so  long  as  he  has  a  right  to  its  Fervices.  5 
East,  47;  2  MeeP.  .4,  W.Exch.  539;  13  Gratt. 
Va.  726;  6  Ind.  262;  Ware,  Dist.  Ct.  75;  24 
Wend.  N.  Y.  429  ;  7  Watts,  Penn.  62.  Gene- 
rally, the  father  is  entitled  to  the  services  or 
earningsof  his  children  duringtheir  minority, 
so  long  as  they  remain  members  of  his  family, 
4  Mas.  C.  C.  380;  7  Mass.  145  ;  2  Gray,  Mass. 
257;  17  Ala.  N.  s.  14;  but  he  may  relinquish 
this  right  infavor  of  his  children,-12Mass.  375 ; 
2  Mete.  Mass.  39  ;  7  Cow.  N.  Y.  92  ;  14  Ala. 
N.  s.  753  ;  11  Humphr.  Tenn.  104  ;  4  Serg.  & 
J  R.  Penn.  207;  2Vt.290;  29  id.  514;  21  Penn. 
St.  222 ;  and  he  will  be  presumed  to  have  thus 
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relinquished  this  right  if  he  abandons  or  neg- 
lects to  support  and  educate  his  children. 
AVare,  Dist.  Ct.  462:  3  Barb.  N.  Y.  115 ;  6 
Ala.  N.  s.  501 ;  15  Mass.  272. 

4.  An  agreement  of  the  father,  by  which 
his  minor  child  is  put  out  to  service,  ceases  to 
be  binding  upon  the  child  after  the  father's 
death,  unless  made  by  indentures  of  appren- 
ticeship. 34  N.  H.  49.  The  power  of  the 
father  ceases  on  the  arrival  of  his  children 
at  the  age  of  twenty-one ;  though  if  after  that 
age  they  continue  to  live  in  the  father's  family, 
they  will  not  be  allowed  to  recover  for  their 
services  to  him  upon  an  implied  promise  of 
payment.  3  Penn.  St.  473 :  33  N.  H.  581 ;  22 
Mo.  439  ;  6  Ind.  60  ;  10  111.  296. 

A  step-father  is  not  bound  to  support  and 
educate  his  step-children,  nor  is  he  entitled 
to  their  custody,  labor,  or  earnings,  unless  he 
assumes  the  relation  of  parent.  11  Barb.  N. 
Y.  224;  19  Penn.  St.  360;  18  111.  46;  1  Busb. 
No.  C.  110 ;  3  N.  Y.  312. 

FATHOM.  A  measure  of  length,  equal 
to  six  feet. 

The  word  ia  probably  derived  from  the  Teutonic 
word  fadj  which  signifies  the  thread  or  yarn  drawn 
out  in  spinning  to  the  length  of  the  arm,  before  it 
is  run  upon  the  spindle.     Webster;  Miusheu. 

TATUOUS  PERSON.  One  entirely 
destitute  of  reason :  is  qui  omnino  desipit. 
Erskine,  Inst.  b.  1,  tit.  7,  s.  48. 

PATJBOTIRG.  A  district  or  part  of  a 
town  adjoining  the  principal  city :  as  a  fau- 
bourg of  New  Orleans.     18  La.  286. 

FAUCES  TERRiB  (Lat.  jaws  of  the 
land).  Projecting  headlands  or  promontories, 
including  arms  of  the  sea.  Such  arms  of  the 
sea  are  said  to  be  inclosed  within  the  fauces 
terras,  in  contradistinction  to  the  open  sea.  1 
Kent,  Comm.  367.  Where  these  fauces  ap- 
proach so  near  that  a  man  standing  on  one 
shore  can  discern  what  another  man  is  doing 
on  the  other  shore,  the  water  inclosed  is  infra 
corpus  comitatum  (within  the  body  of  the 
county).  Andr.  231;  Coke,  4th  Inst.  140;  2 
Bast,  PI.  Or.  804;  5  Wheat.  106;  5  Mas.  C. 
C.  290 ;  1  Stor.  0.  C.  259. 

FAULT.  An  improper  act  or  omission, 
which  arises  from  ignorance,  carelessness,  or 
negligence.  The  act  or  omission  must  not 
have  been  meditated,  and  must  have  caused 
some  injury  to  another.  Lee.  Elem.  |  783. 
See  Dolus  ;  Negligence  ;  1  Miles,  Penn.  40. 

Cfross  fault  or  neglect  consists  in  not  ob- 
serving that  care  towards  others  which  a  man 
the  least  attentive  usually  takes  of  his  own 
affairs.  Such  fault  may,  in  some  cases,  afford 
a  presumption  of  fraud,  and  in  very  gross 
cases  it  approaches  so  near  as  to  be  almost 
undistinguishable  from  it,  especially  when 
the  facts  seem  hardly  consistent  with  an 
honest  intention.  But  there  may  be  a  gross 
fault  without  fraud.  2  Strange,  1099 ;  Story, 
Pailm.  U  18-22;  Toullier,  1.  3,  t.  3,  §  231. 

Ordinary  faults  consist  in  the  omission  of 
that  care  which  mankind  generally  pay  to 
their  own  concerns ;  that  is,  the  want  of  or- 
dinary diligence. 


A  slight  fault  consists  in  the  want  of  that 
care  which  very  attentive  persons  take  of 
their  own  affairs.  This  fault  assimilates  it- 
self to,  and  in  some  cases  is  scarcely  distin- 
guishable from,  mere  accident  or  want  of 
foresight. 

This  division  has  been  adopted  by  common  law- 
yers from  the  civil  law.  Although  the  civilians 
generally  agree  in  this  division,  yet  they  are  not 
without  a  difference  of  opinion.  See  Pothier,  Ob- 
servation g€n£rale  sur  le  pr§cgdent  Trait6,  et  sur 
Ics  suivants,  printed  at  the  end  of  his  Traits  dea 
Obligations,  where  he  citea  Accurse,  Alciat,  Cujas, 
Duaren,  D'Avezan,  Vinnius,  and  Heineccius,  in 
support  of  this  division.  On  the  other  side  the 
reader  is  referred  to  Thomasius,  torn.  2,  Disserta- 
tionem,  page  1006;  Le  Erun,  cited  by  Jones,  Bailm. 
27 ;  and  Toullier,  Droit  Civil  Franjais,  liv.  3,  tit.  3, 
g  231. 

3.  These  principles  established,  different 
rules  have  been  made  as  to  the  responsibili- 
ties of  parties  for  their  faults  in  relation  to 
their  contracts.  They  are  reduced  by  Po- 
thier to  three. 

First.  In  those  contracts  where  the  party 
derives  no  benefit  from  his  undertaking,  he 
is  answerable  only  for  his  gross  faults. 

Second.  In  those  contracts  where  the  parties 
have  a  reciprocal  interest,  as  in  the  contract 
of  sale,  they  are  responsible  for  ordinary 
neglect.    ' 

Third.  In  those  contracts  where  the  party 
receives  the  only  advantage,  as  in  the  case 
of  loan  for  use,  he  is  answerable  for  his 
slight  fault.  Pothier,  Observ.  G^n6rale ; 
Trait6  des  Oblig.  §  142;  Jones,  Bailm.  119; 
Story,  Bailm.  12.  See,  also,  Ayliffe, Pand.  108: 
La.  Civ.  Code,  3522  ;  1  Comyns,  Dig.  413  ;  5 
id.  184 ;  Weskett,  Ins.  370. 

FAUTOR.  In  Spanish  Law.  Accom- 
plice; the  person  who  aids  or  assists  another 
m  the  commission  of  a  crime. 

FAUX.  In  French  La-w.  A  falsificei- 
tion  or  fraudulent  alteration  or  suppression 
of  a  thing  by  words,  by  writings,  or  by  acts 
without  either.  Biret,  Vocabulaire  des  Six 
Codes. 

Toullier  says  (tom.  9,  n.  188),  "Faux  may  be 
understood  in  three  ways :  in  ita  most  extended 
sense,  it  is  the  alteration  of  truth,  with  or  without 
intention ;  it  is  nearly  synonymous  with  lying ;  in 
a  less  extended  sense,  it  is  the  alteration  of  truth, 
accompanied  with  fraud,  mutatiu  veritatia  aem  dolo 
facta;  and  lastly,  in  a  narrow,  or  rather  the  legal, 
sense  of  the  word,  when  it  is  a  question  to  know  if 
the  faux  be  a  crime,  it  is  the  fraudulent  alteration 
of  the  truth  in  those  cases  ascertained  and  pun- 
ished by  the  law."    See  Ceimeh  Falsi. 

FAVOR.  Bias  ;  partiality  ;  lenity ;  pre- 
judice. 

The  grand  jury  are  sworn  to  inquire  into 
all  offences  wliich  have  been  committed,  and 
into  all  violations  of  law,  without  fear,  favor, 
or  affection.  See  Grand  Jury.  When  a 
juror  is  influenced  by  bias  or  prejudice,  so 
that  there  is  not  sufficient  ground  fgr  a  prin- 
cipal challenge,  he  may  nevertheless  be  chal- 
lenged for  favor.  See  Challenge;  Bacon, 
Abr.  Juries,  E ;  Dig.  50.  17.  156.  4 ;  7  Pet. 
160. 
FEALTY.     That    fidelity    which    every 
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man  who  holds  lands  of  another  owes  to  him 
of  whom  he  holds. 

Under  the  feudal  system,  every  owner  of  lands 
held  them  of  some  superior  lord,  from  whom  or 
from  whose  ancestors  the  tenant  had  received  them. 
By  this  connection  the  lord  beoame  bound  to  pro- 
tect the  tenant  in  the  enjoyment  of  the  land  granted 
to  him ;  and,  on  the  other  hand,  the  tenant  was  bound 
to  be  faithful  to  his  lord  and  to  defend  him  against 
all  his  enemies.  This  obligation  was  caUedfidelitae, 
or  fealty.  1  Blackstone,  Comm.  263;  2  id.  86; 
Coke,  Litt.  67  6;  2  Bouvier,  Inst.  n.  1566. 

This  fealty  was  of  two  sorts :  that  which  is 
general,  and  is  due  from  every  subject  to  his  prince; 
the  other  special,  and  required  of  such  only  as  in 
respect  of  their  fee  are  tied  by  this  oath  to  their 
landlords.     1  Blaoltstone,  Comm.  367  ;  Cowel. 

The  oath  or  obligation  of  fealty  was  one  of  the 
essential  requisites  of  the  feudal  relation.  2  Shars- 
wood,  Blackst.  Comm.  45,  86;  Littleton,  §3  117, 
131;  Wright,  Ten.  35;  Termes  de  la  Ley;  1  Wash- 
burn, Real  Prop.  19.  Fealty  was  due  alike  from 
freeholders  and  tenants  for  years  as  an  incident  to 
their  estates  to  be  paid  to  the  reversioner.  Coke, 
Litt.  67  &.    Tenants  at  will  did  not  have  fealty.    2 

1  lintoff,  Real  Prop.  222 ;  Burton,  Real  Prop.  395, 
3  ;  1  Washburn,  Real  Prop.  371. 

It  has  now  fallen  into  disuse,  and  is  no  longer 
exacted.  3  Kent,  Comm.  510  ;  Wright,  Ten.  35, 
65 ;  Cowel. 

FEAR.  In  Criminal  Law.  Bread ;  con- 
sciousness of  approaching  danger. 

Fear  in  the  person  robbed  is  one  of  the 
ingredients  required  to  constitute  a  robbery 
from  the  person;  and  without  this  the  felo- 
nious taking  of  the  property  is  a  larceny.  It 
is  not  necessary  that  the  owner  of  the  pro- 
perty should  be  in  fear  of  his  own  person ; 
but  fear  of  violence  to  the  person  of  his  child, 

2  East,  PI.  Cr.  718,  or  to  his  property,  id. 
731 ;  2  Russell,  Crimes,  72,  is  sufficient.  2 
Russell,  Crimes,  71-90.  See  Putting  in 
Feab  ;  Ayliffe,  Pand.  tit.  12,  p.  106 ;  Dig,  4, 

FSASTS,  Certain  established  periods  in 
the  Christian  chrirch.  Formerly  the  days  of 
the  feasts  of  saints  were  used  to  indicate  the 
dates  of  instruments  and  memorable  events, 
8  TouUier,  u,  81.  These  are  yet  used-  in 
England :  there  they  have  Easter  term, 
Hilary  term,  etc, 

FECIALES,  Amongst  the  ancient  Ro- 
mans, that  order  of  priests  who  discharged 
the  duties  of  ambassadors.  Subsequently 
their  duties  appear  to  have  related  more  par- 
ticularly to  the  declaring  war  and  peace, 
Calvinus,  Lex. 

FEDERAL,  A  term  commonly  used  to 
express  a  league  or  compact  between  two  or 
more  states. 

In  the  United  States  the  central  govern- 
ment of  the  Union  is  federal.  The  constitu- 
tion was  adopted  "to  form  a  more  perfect 
union"  among  the  states,  for  the  purpose  of 
self-protection  and  for  the  promotion  of  their 
mutual  happiness, 

FEE,  A  reward  or  wages  given  to  one 
for  the  execution  of  his  office,  or  for  profes- 
sional services,  as  those  of  a  counsellor  or 
physician,     Cowel, 

Fees  differ  from  costs  in  this,  that  the  former  are. 
Vol,  1,-37 


as  above  mentioned,  a  recompense  to  the  officer  for 
his  services;  and  the  latter,  an  indemnification  to 
the  party  for  money  laid  out  and  expended  in  his 
suit.  11  Serg.  &,  R.  Penn.  248 ;  9  Wheat.  262.  See 
4  Binn.  Penn.  267. 

That  which  is  held  of  some  superior  on 
condition  of  rendering  him  services. 

A  fee  is  defined  by  Spelman  (Feuds,  c.  1)  as  the 
right  which  the  tenant  or  vassal  has  to  the  nee  of 
lands,  while  the  absolute  property  remained  in  a 
superior.  But  this  early  and  strict  meaning  of  the 
word  speedily  passed  into  its  modern  signification 
of  an  estate  of  inheritance.  2  Blacktt.  Comm.  106; 
Cowel;  Termes  de  la  Ley;  1  Washburn,  Real  Prop. 
51;  Coke,  Litt.  16/1  Preston,  Est.  420;  3  Kent, 
Comm.  514.  The  term  may  be  used  of  other  pro- 
perty as  well  as  lands.     Old  Nat.  Brev.  41. 

The  term  is  generally  used  to  denote  as  well  tho 
land  itself  so  held,  as  the  estate  in  the  land,  which 
seems  to  be  its  stricter  meaning.  Wright,  Ten.  19, 
49;  Cowel.  The  word  fee  is  explained  to  gigniiy 
that  the  land  or  other  subject  of  property  belongs 
to  its  owner,  and  is  transmissible,  in  the  case  of  an 
individual,  to  those  whom  the  law  appoints  to  suc- 
ceed him,  under  the  appellation  of  heirs ;  and,  in 
the  case  of  corporate  bodies,  to  those  who  are  to 
take  on  themselves  the  corporate  function,  and, 
from  the  manner  in  which  the  body  is  to  be  con- 
tinued, are  denominated  successors.  1  Coke,  Litt. 
271  b;  Wright,  Ten.  147, 160 ;  2  Blackstone,  Comm. 
104,  106;  Bouvier,  Inst.  Index. 

The  compass  or  circuit  of  a  manor  or  lord- 
ship.    Cowel. 

A  fee-simple  is  an  estate  belonging  to  a 
man  and  his  heirs  absolutely.  See  Fee- 
Simple. 

A.  fee-tail  is  one  limited  to  particular  classes 
of  heirs.     See  Estate  in  Fee-Tail. 

A  determinable  fee  is  one  which  is  liable  to 
be  determined,  but  which  may  continue  for- 
ever. 1  Plowd.  557  ;  Sheppard,  Touchst.  97 
2  Blackstone,  Comm.  109 ;  Croke  Jac.  593 
10  Viner,  Abr.  133 ;  Fearne,  Cont.  Rem, 
187  ;  3  Atk.  Ch.  74 ;  Ambl.  Ch.  204;  9  Mod. 
28.     See  Determinable  Fee. 

A  qualified  fee  is  an  interest  given  to  a 
man  and  certain  of  his  heirs  at  the  time  of  its 
limitation.  Littleton,  g  254 ;  Coke,  Litt.  27 
a,  220 ;  1  Preston,  Est.  449.  See  Qualified 
Fee. 

A  conditional  fee  includes  one  that  is  either 
to  commence  or  determine  on  some  condition. 
10  Coke,  95  6;  Preston,  Est.  476 ;  Fearne, 
Cont.  Rem.  9.     See  Conditions. 

FEE-FARM.  Land  held  of  another  in 
fee, — that  is,  in  perpetuity  by  the  tenant  and 
his  heirs  at  a  yearly  rent,  without  fealty, 
homage,  or  other  services  than  such  as  are 
specially  comprised  in  the  feoffment.  Cowel. 
Fealty,  however,  was  incident  to  a  holding  in 
fee-farm,  according  to  some  authors.  Spel- 
man, Gloss.  ;  Termes  de  la  Ley. 

Land  held  at  a  perpetual  rent.  2  Shars- 
wood,  Blackst.  Comm.  43. 

FEE-FARM  RENT.  The  rent  reserved 
on  granting  a  fee-farm.  It  might  be  one- 
fourth  the  value  of  the  land,  according  to 
Cowel,  one-third,  according  to  other  authors. 
Spelman,  Gloss. ;  Termes  de  la  Ley. 

FEE-SIMPLE.  An  estate  of  inherit- 
ance.    Coke,  Litt.  1  6;  2  Blackstone,  Comm. 
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[06.  The  word  simple  adds  no  meaning  to 
the  word  fee  standing  by  itself.  But  it  ex- 
cludes all  qualification  or  restriction  as  to  the 
persons  who  may  inherit  it  as  heirs,  thus 
distinguishing  it  from  a  fee-tail,  as  well  as 
from  an  estate  which  though  inheritable  is 
subject  to  conditions  or  collateral  determina- 
tion. 1  Washburn,  Real  Prop.  51  ;  Wright, 
Ten.  146  ;  1  Preston,  Est.  420;  Littleton,  g  1. 

It  is  the  largest  possible  estate  which  a 
man  can  have,  being  an  absolute  estate  in 
perpetuity.  It  is  where  lands  are  given  to 
a  man  and  to  his  heirs  absolutely,  without 
any  end  or  limitation  put  to  the  estate. 
Plowd.  557 ;  Atkinson,  Conv.  183 ;  2  Shars- 
wood,  Blackst.  Comm.  106. 

PBE-TAIL  (Fr.  iailler,  to  dock,  to 
shorten).  An  inheritable  estate  which  can 
descend  to  certain  classes  of  heirs  only.  It 
is  necessary  that  they  should  be  heirs  "  of 
the  body"  of  the  ancestor.  It  corresponds 
with  thefeudum  talliatum  of  the  feudal  law. 
The  estate  itself  is  said  to  have  been  derived 
from  the  Roman  system  of  restricting  estates. 
1  Spence,  Eq.  Jur.  21;  1  Washburn,  Real 
Prop.  66  ;  2  Blackstone,  Comm.  112,  n.  See, 
also,  Coke,  2d  Inst.  333  ;  Tudor,  Lead.  Cas. 
607  ;  4  Kent,  Comm.  14  et  seq. 

FEHMGERICHTE  An  irregular  tri- 
bunal which  existed  and  flourished  in  West- 
phalia during  the  thirteenth  and  fourteenth 
centuries. 

From  the  close  of  the  fourteenth  century 
its  importance  rapidly  diminished ;  and  it 
was  finally  suppressed  by  Jerome  Bonaparte 
in  1811.  See  Bork,  Geschichte  der  Westphor 
lichen  Vehmgerichte ;  Paul  Wigand,  Das  Fehm- 
gericht  Westphaleus. 

FEIGNED  ACTIOW.  In  Practice.  An 

action  brought  on  a  pretended  right,  when 
the  plaintiff  has  no  true  cause  of  action,  for 
some  illegal  purpose.  In  a  feigned  action 
the  words  of  the  writ  are  true :  it  differs 
from  false  action,  in  which  case  the  words  of 
the  writ  are  false.     Coke,  Litt.  361,  §  689. 

FEIGNED  ISSUE.  In  Practice.  An 
issue  brought  by  consent  of  the  parties,  or  by 
the  direction  of  a  court  of  equity,  or  of  such 
courts  as  possess  equitable  powers,  to  deter- 
mine before  a  jury  some  disputed  matter  of 
fact  which  the  court  has  not  the  power  or  is 
unwilling  to  decide.  3  Blackstone,  Comm. 
452  ;  Bouvier,  Inst.  Index. 

FELAGUS  (Lat.)  One  bound  for  another 
by  oath  j  a  sworn  brother.  DuCange.  A  friend 
bound  in  the  decennary  for  the  good  beha- 
vior of  another.  One  who  took  the  place  of 
the  deceased.  Thus,  if  a  person  was  mur- 
dered, the  recompense  due  from  the  murderer 
went  to  the  father  or  mother  of  the  deceased ; 
if  he  had  none,  to  the  lord ;  if  he  had  none, 
to  his  felagtis,  or  sworn  brother.  Cunning- 
ham, Law  Diet. ;  Cowel;  DuCange. 

FELODESB(Lat.).  In  Criminal  Law. 
A  felon  of  himself;  a  self-murderer. 

To  be  guilty  of  this  offence,  the  deceased 
must  have  had  the  will  and  intention  of  com- 
mitting it,  or  else  he  committed  no  crime. 


As  he  is  beyond  the  reach  of  human  laws,  he 
cannot  be  punished.  The  English  law,  indeed, 
attempted  to  inflict  a  punishment  by  a  barba- 
rous burial  of  his  body,  and  by  forfeiting  to 
the  king  the  property  which  he  owned  and 
which  would  belong  to  his  relations.  Haw- 
kins, PI.  Cr.  c.  9  ;  4  Blackstone,  Comm.  189. 

FELON.  One  convicted  and  sentenced 
for  a  felony. 

A  felon  is  infamous,  and  cannot  fill  any 
office  or  become  a  witness  in  any  case  unless 
pardoned,  except  in  cases  of  absolute  neces- 
sity for  his  own  preservation  and  defence: 
as,  for  example,  an  aflidavit  in  relation  to  the 
irregularity  of  a  judgment  in  a  cause  in 
which  he  is  a  party.  2  Salk.  461 ;  2  Strange, 
1148  ;  1  Mart.  La.  25  ;  Starkie,  Ev.  pt.  2,  tit. 
Info/my.  As  to  the  effect  of  a  conviction  in 
one  state  where  the  witness  is  offered  in 
another,  see  17  Mass.  515 ;  2  Harr.  h  M'H. 
Md.  120,  378 ;  1  Harr.  &  J.  Md.  572.  As  to 
the  effect  upon  a  copartnership  of  one  of  the 
partners  becoming  a  felon,  see  2  Bouvier, 
Inst.  n.  1493. 

FELONIA  (Lat.).  Felony.  The  act  or  of- 
fence by  which  a  vassal  forfeited  his  fee.  Spel- 
man,  Gloss. ;  Calvinus,  Lex.  Ptr  feloniam, 
with  a  criminal  intention.     Coke,  Litt.  391. 

Felonici  was  formerly  used  also  in  the 
sense  of  feloniously.  Cunningham,  Law 
Diet. 

FELONIOUS  HOMICIDE.  The  kill- 
ing of  a  human  creature,  of  any  age  or  sex, 
without  justification  or  excuse.  It  may  in- 
clude killing  oneself  as  well  as  any  other 
person.  4  Sharswood,  Blackst.  Comm.  188. 
Mere  intention  to  commit  the  homicide  was 
anciently  held  equally  guilty  with  the  com- 
mission of  the  act.  But  it  was  early  held 
that  the  intention  must  be  manifested  by  an 
act.  Cald.  397  ;  Foster,  Crim.  Law,  193 ;  1 
Russell,  Crimes,  46,  notes. 

FELONIOUSLY.  In  Pleading.  This 
is  a  technical  word  which  must  be  introduced 
into  every  indictment  for  a  felony,  charging 
the  offence  to  have  been  committed  feloni- 
ously: no  other  word  nor  any  circumlocu- 
tion will  supply  its  place.  Comyns,  Dig. 
Indictment  (G  6) :  Bacon,  Abr.  Indictment 
(G  1)  ;  2  Hale,  PI.  Cr.  172,  184;  Hawkins, 
PI.  Cr.  b.  2,  c.  25,  s.  65  ;  Croke,  Car.  37  ;  Wil- 
liams, Just.  Indict,  iv. ;  Croke  Eliz.  193 ;  5 
Coke,  121 ;  1  Chitty,  Crim.  Law,  242 ;  1  Ben- 
nett &  H.  Lead.  Crim.  Cas.  154. 

FELONY.  An  offence  which  occasions 
a  total  forfeiture  of  either  lands  or  goods,  or 
both,  at  common  law,  to  which  capital  or 
other  punishment  may  be  superadded,  accord- 
ing to  the  degree  of  guilt.  4  Blackstone, 
Comm.  94,  95;  1  Russell,  Crimes,  42;  1 
Chitty,  Pract.  14 ;  Coke,  Litt.  391 ;  1  Haw- 
kins, PI.  Cr.  c.  37 ;  5  Wheat.  153,  159. 

In  American  law  the  word  has  no  clearly 
defined  meaning  at  common  law,  but  includes 
offences  of  a  considerable  gravi^.  1  Park. 
Crim.  N.  Y.  39 ;  4  Ohio  St.  542.  It  is  defined, 
however,  by  statute  clearly  and  fully  in 
many  of  the  states. 
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It  has  been  held  that  receiving  stolen 
goods  was  a  felony  so  as  to  justify  arrest,  5 
Gush.  Mass.  281 ;  6  Binn.  Penn.  316 ;  2  Term, 
77,  and  that  the  following  were  not;  adul- 
tery, 2  Bail.  So.  C.  149 ;  5  Rand.  Va.  627 ; 
16  Vt.  551;  assault  with  intent  to  murder, 
13  Ired.  No.  C.  505;  impeding  an  officer  in 
the  discharge  of  his  duty,  25  Vt.  415  ;  invol- 
untary manslaughter  by  negligence,  15  Ga. 
349 ;  7  Serg.  &  R.  Penn.  423  ;  mayhem,  5 
Ga.  404 ;  7  Mass.  245 ;  perjury,  1  R.  M!.  Charlt. 
Ga.  228  ;  5  Exch.  378 ;  piracy.  1  Salk.  85 ; 
10  Wheat.  495. 

FEMALE.     The  sex  which  bears  young. 

It  is  a  general  rule  that  the  young  of  female 
animals  which  belong  to  us  are  ours;  nam 
foetus  ventrem  sequiiur.  Inst.  2.  1.  19 ;  Dig. 
6.  1.  5.  2.  The  rule  is,  in  general,  the  same 
with  regard  to  slaves ;  but  when  a  female 
slave  comes  into  a  free  state,  even  without 
the  consent  of  her  master,  and  is  there  de- 
livered of  a  child,  the  latter  is  free. 

FEME,  PEMME.     A  woman. 

FEME  COVERT.  A  married  woman. 
See  Married  Woman  ;  Coverture. 

FEMININE.   Of  or  belonging  to  females. 

When  the  feminine  is  used,  it  is  generally 
confined  to  females  :  as,  if  a  man  bequeathed 
all  his  mares  to  his  son,  his  horses  would  not 
pass.     See  3  Brev.  No.  C.  9. 

FENCE.  A  building  or  erection  between 
two  contiguous  estates,  so  as  to  divide  them, 
or  on  the  same  estate,  so  as  to  divide  one 
part  from  another. 

Fences  are  regulated  by  local  laws.  In 
general,  fences  on  boundaries  are  to  be  built 
on  the  line,  and  the  expense,  when  made 
no  more  expensively  than  is  required  by 
law,  is  borne  equally  between  the  parties. 
See  the  following  cases: — 2  Miles,  Penn.  337, 
395  ;  2  Me.  72  ;  11  Mass.  294 ;  3  Wend.  N.  Y. 
142 ;  2  Mete.  Mass.  180 ;  15  Conn.  526  ;  Bou- 
vier,  Inst.  Index.  For  modifications  of  the 
rule,  see  32  Penn.  St.  65 ;  28  Mo.  556. 

A  partition  fence  is  presumed  to  be  the 
common  property  of  both  owners  of  the  land. 
8  Barnew.  &  C.  257,  259,  note  a ;  20  111.  334. 
When  built  upon  the  land  of  one  of  them,  it 
is  his ;  but  if  it  were  built  equally  upon  the 
land  of  both,  at  their  joint  expense,  each 
would  be  the  owner  in  severalty  of  the  part 
standing  on  his  own  land.  5  Taunt.  20 ; 
2  Greenleaf,  Ev.  §  617.  See  2  Washburn, 
Real  Prop.  79,  80. 

In  Scotch  Law.  To  hedge  in  or  protect 
by  certain  forms.  To  fence  a  court,  to  open 
in  due  form.     Pitcairn,  Or.  Law,  pt.  1,  p.  75. 

FENCE-MONTH.  A  month  in  which 
it  is  forbidden  to  hunt  in  the  forest.  It  begins 
fifteen  days  before  midsummer  and  ends 
fifteen  days  after.  Manwood,  For.  Laws,  c. 
23.  There  were  also  fence-months  for  fish. 
Called,  also,  defence-month,  because  the  deer 
are  then  defended  from  "  scare  or  harm." 
Cowel;  Spelman,  Gloss.;  Cunningham,  Law 
Diet. 

FENGELD  (Sax.).  A  tribute  exacted  for 
repelling  enemies.     Spelman,  Gloss. 


FEOD.  Said  to  be  compounded  of  the 
two  Saxon  words  feoh  (stipend)  and  odh 
(property) ;  by  others,  to  be  composed  of  feoh 
(stipendl  and  hod  (condition).  2  Blackstone, 
Comm.  45  ;  Spelman,  Gloss.     See  Fee. 

FEODAL.  Belonging  to  a  fee  or  feud ; 
feudal.  More  commonly  used  by  the  old 
writers  than  feudal. 

FEODAL  ACTIONS.  Real  actions.  3 
Sharswood,  Blackst.  Comm.  117. 

FEODARY.  An  officer  in  the  court  of 
wards,  appointed  by  the  master  of  that  court, 
by  virtue  of  the  statute  32  Hen.  VIII.  c.  46, 
to  be  present  with  the  escheator  at  the  find- 
ing offices  and  to  give  in  evidence  for  the  king 
as  to  value  and  tenure.  He  was  also  to  sur- 
vey and  receive  rents  of  the  ward-lands  and 
assign  dower  to  the  king's  widows.  The  of- 
fice was  abolished  by  stat.  12  Car.  II.  c.  24 ; 
Kennett,  Gloss. ;  Cowel. 


FEODI   FIRMA   (L.   Lat.) 
which  see. 


Fee-farm, 


FEODUM.     The  form  in  use  by  the  old 

English  law-writers  instead  of  feudum,  and 
having  the  same  meaning.  Feudum  is  used 
generally  by  the  more  modern  writers  and  by 
iha  feudal  law  writers.  Littleton,  1 1 ;  Spel- 
man, Gloss.  There  were  various  classes  of 
feoda. 

Feodum  militaris  or  militare  (a  knight's 
fee) ;  feodum  improprium  (an  improper  or 
derivative  feud) ;  feodum  proprium  (a  pure 
or  proper  fee)  ;_/eo5«m  simplex  (a  fee-simple); 
feodum  talliatum  (a  fee-tail).  2  Blackstone, 
Comm.  58,  62 ;  Littleton,  |g  1,  13 ;  Spelman, 
Gloss. 

FEOFFAMENTUM.  A  feoflfment.  2 
Blackstone,  Comm.  310. 

FEOFF  ARE.  To  bestow -a  fee.  1  Reeve, 
Hist.  Eng.  Law,  91. 

FEOFFEE.  He  to  whom  a  fee  is  con- 
veyed. Littleton,  §  1 ;  2  Blackstone,  Comm. 
20. 

FEOFFEE  TO  USES.  A  person  to 
whom  land  was  conveyed  for  the  use  of  a 
third  party.  One  holding  the  same  position 
with  reference  to  a  use  that  a  trustee  does  to 
a  trust.  1  Greenleaf,  Cruise,  Dig.  333.  He 
answers  to  the  hoeres  fdueiarius  of  the 
Roman  law. 

FEOFFMENT.  A  gift  of  any  corporeal 
hereditaments  to  another.  It  operates  by 
transmutation  of  possession  ;  and  it  is  essen- 
tial to  its  completion  that  the  seisin  be 
passed.     Watkins,  Conv.  183. 

The  conveyance  of  a  corporeal  heredita- 
ment either  by  investiture  or  by  livery  of 
seisin.  1  Sullivan,  Lect.  143  ;  1  Washburn, 
Real  Prop.  33. 

The  instrument  or  deed  by  which  such  he- 
reditament is  conveyed. 

This  was  one  of  the  earliest  modes  of  con- 
veyance used  in  the  common  law.  It  signi- 
fied originally  the  grant  of  a  fee  or  feud ;  but 
it  came  in  time  to  signify  the  grant  of  a  free 
inheritance  in  fee,  respect  being  had  rather 
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to  the  perpetuity  of  the  estate  granted,  than 
to  the  feudal  tenure.  1  Reeve,  Hist.  Eng. 
Law,  90.  The  feoffment  was  likewise  accom- 
panied by  livery  of  seisin.  1  Washburn, 
Real  Prop.  33.  The  conveyance  by  feoff- 
ment with  livery  of  seisin  has  become  infre- 
quent, if  not  obsolete,  in  England,  and  in 
this  country  has  not  been  used  in  practice. 
Cruise,  Dig.  tit.  32,  c.  4,  1 3  ;  Sheppard, 
Touohst.  c.  9 ;  2  Blackstone,  Comm.  20 ; 
Coke,  Litt.  9 ;  4  Kent,  Comm.  467  ;  Perkins, 
6.  3;  Comyns,  Dig.;  12  Viner,  Abr.  167; 
Bacon,  Abr.;  Dane,  Abr.  c.  104;  1  Wash- 
burnt  Real  Prop.  33 ;  1  Sullivan,  Leot.  143 ; 
Stearns,  Real  Act.  2;  8  Cranch,  229. 

FEOFFOR.  He  who  makes  a  feoffment. 
2  Blackstone,  Comm.  20;  Litt.  p. 

FEOH  (Sax.).  A  reward ;  wages  ;  a  fee. 
The  word  was  in  common  use  in  these  senses. 
Spelman,  Feuds. 

FERiE  BESTI.a!.  Wild  beasts. 
FER.Si  NATURiB  (Lat.  of  a  wild  na- 
ture ;  untamed).  A  term  used  to  designate 
animals  not  usually  tamed,  or  not  regarded 
as  reclaimed  so  as  to  become  the  subjects  of 
|)roperty. 

3.  Such  animals  belong  to  the  person  who 
has  captured  them  only  while  they  are  in 
his  power ;  for  if  they  regain  their  liberty 
his  property  in  them  instantly  ceases,  unless 
they  have  animum  revertendi,  which  is  to  be 
known  only  by  their  habit  of  returning.  2 
Blackstone,  Comm.  386 ;  3  Binn.  Penn.  546  ; 
Brooke,  Abr.  Propertie,  37 ;  Comyns,  Dig. 
Biens,  F ;  7  Coke,  17  b;  1  Chitty,  Pract.  87  ; 
Inst.  2.  1.  15 ;  13  Viner,  Abr.  207. 

3.  Property  in  a.nima.\a  ferce  natures  is  not 
acquired  by  hunting  them  and  pursuing 
them :  if,  therefore,  another  person  kills  such 
animal  in  the  sight  of  the  pursuer,  he  has  a 
tight  to  appropriate  it  to  his  own  use.  3 
Caines,  N.  ¥.  175.  But  if  the  pursuer  brings 
the  animal  within  his  own  control,  as  by  en- 
trapping it  or  wounding  it  mortally,  so  as 
to  render  escape  impossible,  it  then  belongs 
to  him,  id. ;  though  if  he  abandons  it  an- 
other person  may  afterwards  acquire  property 
in  the  animal.  20  Johns.  N.  Y.  7"5.  The 
owner  of  land  has  a  qualified  property  in 
animals  ferce  natures  when,  in  consequence 
of  their  inability  and  youth,  they  cannot  go 
away.  See  Year  B.  12  II.  VIII.  (9  B, 
10  A);  2  Blackstone,  Comm.  394;  Bacon, 
Abr.  Game. 

PERI  A  (Lat.).  In  Old  English  Law. 
A  weekday;  a  holiday  ;  a  day  on  which  pro- 
cess may  not  be  served ;  a  fair;  a  ferry.  Du- 
Cange ;  Spelman,  Gloss. ;  Cowel ;  4  Reeve, 
Hist.  Bug.  Law,  17. 

FERIiE  (Lat.).  In  Civil  Law.  Holidays. 
Numerous  festivals  were  called  by  this  name 
in  the  early  Roman  empire.  In  the  later  Ro- 
man empire  the  single  days  occurring  at  in- 
tervals of  a  week  apart,  commencing  with  the 
seventh  day  of  the  ecclesiastical  year,  were 
so  called.     DuCange. 

FERIAL  DAYS.  Originally  and  pro- 
jierly,  days  free  from  labor  and  pleading. 


In  statute  27  Hen.  VI.  o.  5,  working-days. 
Cowel. 

FERME  (Sax.).  A  farm ;  a  rent ;  a 
lease ;  a  house  or  land,  or  both,  taken  by  in- 
denture or  lease.  Plowd.  195 ;  Vicat,  Voc. 
Jur. ;  Cowel.     See  Farm. 

FERMER,  FERMOR.  A  lessee;  a 
farmer.  One  who  holds  a  term,  whether  of 
lands  or  an  incorporeal  right,  such  as  cus- 
toms or  revenue. 

FERRIAGE.  The  toll  or  price  paid  for 
the  transportation  of  persons  and  property 
across  a  ferry. 

FERRY.  A  liberty  to  have  a  boat  upon 
a  river  for  the  transportation-  of  men,  horses, 
and  carriages  with  their  contents,  for  a  rea- 
sonable toll  42  Me.  9 ;  3  Zabr.  N.  J.  206 ; 
Woolryeh,  Ways,  217.  The  term  is  also  used 
to  designate  the  place  where  such  liberty  is 
exercised.    4  Mart.  La.  n.  s.  426. 

2.  In  England,  ferries  are  established  by 
royal  grant  or  by  prescription,  which  is  an 
implied  grant ;  in  the  United  States,  by  legis- 
lative authority,  exercised  either  directly  or 
by  a  delegation  of  powers  to  courts,  commis- 
sioners, or  municipalities.  7  Pick.  Mass.  344 ; 
15  id.  243 ;  11  Pet.  420 ;  20  Conn.  218 ;  8 
Me.  365  ;  18  Ark.  19.  Without  such  au- 
thority no  one,  though  he  may  be  the  owner 
of  both  banks  of  the  river,  has  the  right  to 
keep  a  public  ferry,  3  Mo.  470;  13  111.  27; 
6  Ga.  130;  11  Pet.  420  ;  Willes,  508 ;  though 
after  twenty  years'  uninterrupted  use  such 
authority  will  be  presumed  to  have  been 
granted.  2  Dev.  No.  C.  402 ;  1  Nott  &  M'C. 
So.  C.  389 ;  4  111.  53 ;  7  Ga.  348.  The  fran- 
chise of  a  ferry  will,  in  preference,  be  granted 
to  the  owner  of  the  soil,  but  may  be  granted 
to  another ;  and  by  virtue  of  the  right  of  emi- 
nent domain  the  soil  of  another  may  be  con- 
demned to  the  use  of  the  ferry,  upon  making 
just  compensation.  OBarnew.  &  C.  703 ;  5  Yerg. 
Tenn.  189  ;  7  Humph.  Tenn.  86 ;  2  Dev.  No. 
C.  403;  9  Ga.  359;  6  Dan.  Ky.  242;  8  Me. 
365  ;  2  Cal.  262.  If  the  termini  of  the  ferry 
be  a  highway,  the  owner  of  the  fee  will  not 
be  entitled  to  compensation,  3  Kent,  Comm. 
421,  n. ;  4  Zabr.  N.  J.  718  ;  7  Gratt.  Va.  205 ;  1 
T.B.  Monr.Tenn.348;  though  in  Pennsylvania 
a  different  doctrine  prevails.  1  Yeates,  Penn. 
167  ;  9  Serg.  &  R.  Penn.  31 ;  3  Watts,  Penn. 
219. 

3.  One  state  has  the  right  to  establish 
ferries  over  a  navigable  river  separating  it 
from  another  state  or  from  a  foreign  territory, 
though  its  jurisdiction  may  extend  only  to 
the  centre  oif  such  river ;  and  the  exercise  of 
this  right  does  not  Conflict  with  the  provision  in 
theconstitution  of  the  United  States  conferring 
upon  congress  the  power  "to  regulate  com- 
merce witn  foreign  nations  and  among  the 
several  states,"  nor  with  any  law  of  congress 
upon  that  subiect.  11  Wend.  N.  Y.  586; 
3  Yerg.  Tenn.  387  :  3  Zabr.  N.  J.  206;  4  id. 
718 ;  2  Gilm.  Va.  197  ;  16  B.  Monr.  Ky.  699. 
A  state  may  at  its  pleasure  erect  a  new  ferry 
so  near  an  older  ferry  as  to  impair  or  destroy 
the  value  of  the  latter  by  drawing  away  ita 
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custom,  unless  the  older  franchise  be  pro- 
tected by  the  terms  of  its  grant.  15  Pick. 
Mass.  243  ;  6  Dan.  Ky.  43;  9  Ga.  517 ;  6  How. 
507  ;  16  id.  524 ;  7  111.  197  ;  13  id.  413 ;  1  La. 
Ann.  288  ;  10  Ala.  N.  s.  37;  25  Wend.  N.  Y. 
628.  But  if  an  individual,  without  authority 
from  the  state,  erect  a  new  ferry  so  near  an 
older  ferry,  lawfully  established,  as  to  draw 
away  the  custom  of  the  latter,  such  individual 
will  be  liable  to  an  action  on  the  case  for  dam- 
ages, or  to  a  suit  in  equity  for  an  injunction  in 
favor  of  the  owner  of  the  latter.  3  Blackstone, 
Comm.  219 ;  6  Mees.  &  W.  Exch.  234 ;  2 
Crompt.  M.  &  R.  Exch.  432;  3  Wend.  N.  Y. 
618;  3  Ala. 211;  17  Ala.  n.s.  584;  16B.Monr. 
Ky.  699;  4  Jones,  No.  C.  277;  3  Murph. 
No.  C.  57.  _ 

4.  The  franchise  of  a  ferry  is  an  incorpo- 
real hereditament,  and  as  such  it  descends 
to  heirs,  is  subject  to  dower,  may  be  leased, 
sold,  and  assigned,  5  Comyns,  Dig.  291 ;  12 
East,  334;  2  McLean,  C.  C.  376  ;  3  Mo.  470  ; 
7  Ala.  N.  s.  55  ;  9  id.  529  ;  but,  nevertheless, 
being  a  franchise  in  which  the  public  have 
rights  and  interests,  it  is  subject  to  legisla- 
tive regulation  for  the  enforcement  and  pro- 
tection of  such  rights  and  interests.  10  Barb. 
N.Y.  223;  4  Zabr.  N.J.  718:  11  B.  Monr. 
Ky.  361 ;  9  Mo.  560. 

5.  The  owners  of  ferries  are  common  car- 
riers, and  liable  as  such  for  the  carriage  of 
the  goods  and  persons  which  they  receive 
upon  their  boats.  They  are  bound  to  have 
their  ferries  furnished  with  suitable  boats, 
and  to  be  in  readiness  at  all  proper  times 
to  transport  all  who  apply  for  a  passage.  3 
Mod.  289  ;  1  Salk.  12  ;  3  Humphr.  Tenn.  245  ; 
3  Penn.  St.  342;  5  Mo.  36 ;  12  111.344;  5 
Cal.  360 ;  10  Mees.  &  W.  Exch.  161 ;  3  Ala. 
N.  s.  392.  They  must  have  their  flats  so 
made  and  so  guarded  with  railings  that  all 
drivers  with  horses  and  carriages  may  safely 
enter  thereon ;  and  as  soon  as  the  carriage 
and  horses  are  fairly  on  the  drops  or  slips  of 
the  flat,  and  during  their  transportation,  al- 
though driven  by  the  owner  or  his  servant, 
they  are  in  the  possession  of  the  ferryman, 
and  the  owners  of  the  ferry  are  answerable 
for  the  loss  or  injury  of  the  same,  unless  oc- 
casioned by  the  fault  of  the  driver.  1  M'Cord, 
So.  C.  439 ;  16  Eng.  L.  &  Eq.  437 ;  14  Tex. 
290 ;  28  Miss.  792 ;  4  Ohio  St.  722 ;  7  Cush. 
Mass.  154.  If,  however,  the  ferry  be  rented, 
the  tenant  and'  not  the  owner  is  subject  to 
these  liabilities,  because  such  tenant  is  pro 
hac  vice  the  owner.  1  Ala.  366 ;  3  id,  160 ; 
12  Ired.  No.  C.  1 ;  26  Barb.  N.  Y.  618 ;  22 
Vt.  170.     See  Washburn,  Easements. 

FERRYMAN.  One  employed  in  taking 
persons  across  a  river  or  other  stream,  in 
boats  or  other  contrivances,  at  a  ferry.  3  Ala. 
160  ;  8  Dan.  Ky.  158.  A  ferryman  ought  to 
be  privileged  from  being  pressed  as  a  soldier 
or  otherwise. 

PESTING-MAN.  A  bondsman;  a 
surety ;  a  pledge ;  a  frank-pledge.  It  was 
one  privilege  of  monasteries  that  they  should 
be  free  from  Jesiing-men,  which  Cowel  ex- 


plains to  mean  not  to  be  bound  for  any  man's 
forthcoming  who  should  transgress  the  law. 
Cowel. 

FESTING-PENNY.  Earnest. given  to 
servants  when  hired  or  retained.  The  same 
as  arles-penny.    Cowel. 

FBSTINUM  REMEDIT7M  (Lat.  a 
speedy  remedy).  A  term  applied  to  those 
oases  where  the  remedy  for  the  redress  of  an 
injury  is  given  without  any  unnecessary  de- 
lay. Bacon,  Abr.  Assise,  A.  The  action  of 
dower  is  festinum  remedium,  and  so  is  that  of 
assise. 

FETTERS.  A  sort  of  iron  put  on  the  leg 

of  a  malefactor  or  a  person  accused  of  crime. 

When  a  prisoner  is  brought  into  court  to 

flead,  he  shall  not  be  put  in  fetters.  Coke,  2d 
nst.  315;  Coke,  3d  Inst.  34;  2  Hale,  PI.  Or. 
119 ;  Hawkins,  PI.  Cr.  b.  2,  c.  28,  s.  1 ;  Kel. 
10 ;  1  Chitty,  Cr.  Law,  417.  An  officer  having 
arrested  a  defendant  on  a  civil  suit,  or  a  per- 
son accused  of  a  crime,  has  no  right  to 
handcuff  him  unless  it  is  necessary  or  he 
has  attempted  to  make  his  escape.  4  Barnew. 
&  C.  596. 

FEU.  In  Scotch  Law.  A  holding  or 
tenure  where  the  vassal  in  place  of  military 
service  makes  his  return  in  grain  or  money. 
Distinguished  from  wardholding,  which  is  the 
military  tenure  of  the  country.  Bell,  Diet. ; 
Erskine,  Inst.  lib.  ii.  tit.  3,  §  7. 

FEU  ANNUALS.  In  Scotch  Law. 
The  reddendo,  or  annual  return  from  the  vas- 
sal to  a  superior  in  a  feu  holding.  Wharton, 
Diet.  2d  Lend.  ed. 

FEU  HOLDING.  A  holding  by  tenure 
of  rendering  grain  or  money  in  place  of  mili- 
tary service.     Bell,  Diet. 

FEUD.  Land  held  of  a  superior  on  con- 
dition of  rendering  him  services.  2  Black- 
stone,  Comm.  106. 

A  hereditary  right  to  use  lands,  rendering 
services  therefor  to  the. lord,  while  the  pro- 
perty in  the  land  itself  remains  in  the  lord. 
Spelman,  Feuds,  c.  1. 

The  same  as  fiod,  fief,  and  fee.  1  Sulli- 
van, Lect.  128  ;  1  Spence,  Eq.  Jur.  34 ;  Dal- 
rymple,  Feud.  99 ;  1  Washburn,  Real  Prop. 
18. 

In  Scotland  and  the  North  of  England,  a 
combination  of  all  the  kin  to  revenge  the 
death  of  any  of  the  blood  upon  the  slayer  and 
all  his  race.    Termes  de  la  Ley ;  Whishaw. 

FEUDA.     Fees. 

FEUDAL  LAVr,  FEODAL  LAW^. 
A  system  of  tenures  of  real  property  which 
prevailed  in  the  countries  of  western  Europe 
during  the  middle  ages,  arising  from  the 
peculiar  political  condition  of  those  countries, 
and  radically  affecting  the  law  of  personal 
rights  and  of  movable  property. 

3.  Although  the  feudal  system  has  never  ob- 
tained in  this  country,  and  is  long  since  extinct 
throughout  the  greater  part  of  Europe,  some  un- 
derstanding of  the  theory  of  the  system  is  essen- 
tial to  an  accurate  knowledge  of  the  English  ccn- 
stitution,  and  of  the  doctrines  of  the  common  law 
in  respect  to  real  property.     The  feudal  tenure  was 


FEUDAL  LAW,  FEODAL  LAW    582   FEUDAL  LAW,  FEODAL  LAW 


a  right  to  lands  on  the  condition  of  performing 
services  and  rendering  allegiance  to  a  superior 
lord.  It  had  its  origin  in  the  military  immigra- 
tions of  the  Northmen,  who  overran  the  falling 
Koman  empire.  Many  writers  have  sought  to 
trace  the  beginning  of  the  system  in  earlier  pe- 
riods, and  resemblances  more  or  less  distinct  have 
been  found  in  the  tenures  prevailing  in  the  Roman 
republic  and  empire,  in  Turkey,  in  Hindostan,  in 
ancient  Tuscany,  as  well  as  in  the  system  of  Celtic 
olanship.  Hallam,  Mid.  Ag.  vol.  1;  Stuart,  Soc.  in 
Europe;  Robertson,  Hist,  of  Charles  V.;  Pinker- 
ton,  Diss,  on  the  Groths;  Montesquieu,  Esp.  des 
Lois,  livre  xxx.  c.  2 ;  Meyer,  Esprit,  Origine  et  Pro- 
grds  des  Inst,  judiciaires,  tom.  1,  p.  4. 

3*  But  the  origin  of  the  feudal  system  is  so  ob- 
vious in  the  circumstances  under  which  it  arose, 
that  perhaps  there  is  no  other  connection  between 
it  and  these  earlier  systems  than  that  all  are  the 
outgrowth  of  political  conditions  somewhat  similar. 
It  has  been  said  that  the  system  is  nothing  more 
than  the  natural  fruit  of  conquest;  but  the  fact 
that  the  conquest  was  by  immigrants,  and  that  the 
conquerors  made  the  acquired  country  their  per- 
manent abode,  is  an  important  element  in  the  case, 
and  in  so  far  as  other  conquests  have  fallen  short 
of  this  the  military  tenures  resulting  have  fallen 
short  of  the  feudal  system.  The  military  chieftains 
of  the  northern  nations  allotted  the  lands  of  the 
countries  they  occupied  among  themselves'  and 
their  followers,  with  a  view  at  once  to  strengthen 
their  own  power  and  ascendency  and  to  provide 
for  their  followers. 

Some  lands  were  allotted  to  individuals  as  their 
own  proper  estates,  and  these  were  termed  allodial; 
but,  for  the  most  part,  those  lands  which  were  not 
retained  by  the  chieftain  he  assigned  to  his  comites, 
or  knights,  to  be  held  by  his  permission,  in  return 
for  which  they  assured  him  of  their  allegiance  and 
undertook  for  him  military  service. 

4.  It  resulted  that  there  was  a  general  dismem- 
berment of  the  political  power  into  many  petty  na- 
tions and  petty  sovereignties.  The  violence  and 
disorders  of  the  times  rendered  it  necessary  both  for 
the  strong  to  seek  followers  and  for  the  weak  to 
seek  a  protecting  allegiance;  and  this  operated  on 
the  one  hand  to  lead  the  vassals  to  divide  again 
among  their  immediate  retainers  the  lands  which 
they  had  received  from  the  paramount  lord,  upon 
similar  terms,  and  by  this  subinfeudation  the  num- 
ber of  fiefs  was  largely  increased;  and  the  same 
circumstances  operated  on  the  other  hand  to  ab- 
sorb the  allodial  estates  by  inducing  allodial  pro- 
prietors to  surrender  their  lands  to  some  neighbor- 
ing chieftain  and  receive  them  again  from  him 
under  feudal  tenure.  Every  one  who  held  lands 
upon  a  feudal  tenure  was  bound,  when  called  upon  by 
his  benefactor  or  immediate  lord,  to  defend  him,  and 
such  lord  was,  in  turn,  subordinate  to  his  superior, 
and  bound  to  defend  him,  and  so  on  upwards  to 
the  paramount  lord  or  king,  who  in  theory  of  the 
law  was  the  ultimate  owner  of  all  the  lands  of  the 
realm.  The  services  which  the  vassals  were  bound 
to  render  to  their  lords  were  chiefly  military ;  but 
many  other  benefits  were  required,  such  as  the 
power  of  the  lord  or  the  good  will  of  the  tenant 
would  sanction. 

5.  This  system  came  to  its  height  upon  the  con- 
tinent in  the  empire  of  Charlemagne  and  his  suc- 
cessors. It  was  completely  established  in  England 
in  the  time  of  William  the  Norman  and  William 
Rufus  his  son ;  and  the  system  thus  established 
may  be  said  to  be  the  foundation  of  the  English 
law  of  real  property  and  the  position  of  the 
landed  aristocracy,  and  of  the  civil  constitu- 
tion of  the  realm.  And  when  we  reflect  that  in 
the  middle  ages  real  property  had  a  relative  import- 
ance far  beyond  that  of  movable  property,  it  is  not 
surprising   that  the  system  should  have  left  its 


traces  for  a  long  time  upon  the  law  of  personal  re- 
lations and  personal  property.  The  feudal  tenures 
were  originally  temporary,  at  the  will  of  the  lord, 
or  from  year  to  year;  afterwards  they  came  more 
commonly  to  be  held  for  the  lile  of  the  vassal;  and 
gradually  they  acquired  an  inheritable  quality, 
the  lord  recognizing  the  heir  of  the  vassal  as  the 
vassal's  successor  in  his  service. 

6.  The  chief  incidents  of  the  tenure  by  military 
service  were — Ai'da,- — a  pecuniary  tribute  required 
by  the  lord  in  an  emergency,  e.g.  a  ransom  for  his 
person  if  taken  prisoner,  or  money  to  make  his  son 
a  knight  or  to  marry  his  daughter.  Jielie/Bf — the 
consideration  which  the  lord  demanded  upon  the 
death  of  a  vassal  for  allowing  the  vassal's  heir  to 
succeed  to  the  possession ;  and  connected  with  this 
may  be  mentioned  primer  aeisin,  which  was  the 
compensation  that  the  lord  demanded  for  having 
entered  upon  the  land  and  protected  the  possession 
until  the  heir  appeared  to  claim  it.  Finea  upon 
alienation, — a  consideration  exacted  by  the  lord  for 
giving  his  consent  that  the  vassal  should  transfer 
the  estate  to  another,  who  should  stand  in  his  place 
in  respect  to  the  services  owed.  Escheat. — Where 
on  the  death  of  the  vassal  there  was  no  heir,  the 
land  reverted  to  the  lord;  also,  where  the  vassal 
was  guilty  of  treason ;  for  the  guilt  of  the  vassal 
was  deemed  to  taint  the  blood,  and  the  lord  would 
no  longer  recognize  him  or  his  heirs.  Wardship 
and  Maritage. — Where  the  heir  was  a  minor,  the 
lord,  as  a  condition  of  permitting  the  estate  to  de- 
scend to  one  who  could  not  render  military  service, 
assumed  the  guardianship  of  the  heir,  and,  as  such, 
exercised  custody  both  of  his  person  and  of  the  pro- 
perty, without  accounting  for  the  profits,  until  the 
heir,  if  a  male,  was  twenty-one  and  could  under- 
take the  military  services,  or,  if  a  female,  until  she 
was  of  a  marriageable  age,  when  on  her  marriage 
her  husband  might  render  the  services.  The  lord 
claimed,  in  virtue  of  his  gufLrdianship,  to  make  a 
suitable  match  for  his  ward,  and  if  wards  refused 
to  comply  they  were  mulcted  in  damages. 

T.  Feudal  tenures  were  abolished  in  England  by 
the  statute  12  Car.  II.  e,  24;  but  the  principles  of 
the  system  still  remain  at  the  foundation  of  the 
English  and  American  law  of  real  property.  Al- 
though in  many  of  the  states  of  the  United  States 
all  lands  are  held  to  be  allodial,  it  is  the  theory  of 
the  law  that  the  ultimate  right  of  property  is  in 
the  state;  and  in  most  of  the  states  escheat  is  regu- 
lated by  statute.  **The  principles  of  the  feudal 
system  are  so  interwoven  with  every  part  of  our 
jurisprudence,"  says  Ch.  J.  Tilghman,  "  that  to  at- 
tempt to  eradicate  them  would  be  to  destroy  the 
whole."  3  Serg.  &  R.  Penn.  447 ;  9  id.  333.  "  Though 
our  property  is  allodial,"  says  Ch.  J.  Gibson,  "yet 
feudal  tenures  may  be  said  to  exist  among  us  in 
their  consequences  and  the  qualities  which  they 
originally  imparted  to  estates:  as,  for  instance,  in 
precluding  every  limitation  founded  on  an  abey- 
ance of  the  fee."  3  Watts,  Penn.  71;  1  Whart. 
Penn.  337 ;  7  Serg.  &  R.  Penn.  188 ;  13  Penn.  St.  35. 

Many  of  these  incidents  are  rapidly  disappear- 
ing, however,  by  legislative  changes  of  the  Jaw. 

8.  The  principles  of  the  feudal  law  will  be  found 
in  Littleton's  Tenures ;  Wright's  Tenures;  2  Black- 
stone,  Comm.  0.  5;  Balrymple's  Hist,  of  Feudal 
Property ;  Sullivan's  Lectures ;  Book  of  Fiefs ; 
Spelman's  Treatise  of  Feuds  and  Tenures;  Cruise's 
Digest;  Le  Grand  Coutumier;  the  SidioLaws;  the 
Capitularies;  Les  Establissements  de  St.  Louis; 
Assise  de  Jerusalem;  Pothier,  des  Fiefs;  Merlin, 
R^p.  FeodalffS;  Dalloz,  Diet.  FeodaHti;  Guizot, 
Efteaia  aur  VHiatoire  de  France,  Essai  5§me. 

The  principal  original  collection  of  the  feudal 
law  of  continental  Europe  is  a  digest  of  the  twelfth 
century,  Fevdorum  Gonauetitdinea,  which  is  the 
foundation  of  many  of  the  subsequent  compila- 
tions.   The   American   student  will   perhaps  find 
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ro  more  convenient  source  of  Information  than 
Blaokstone's  Commentaries,  Sliarswood's  ed.  vol. 
2,  43,  and  Greenleaf 's  Cruise,  Dig.  Introd. 

FBITDUM.  A  feud,  fief,  or  fee.  A  right 
of  using  and  enjoying  forever  the  lands  of  an- 
other, which  the  lord  grants  on  condition 
that  the  tenant  shall  render  fealty,  military 
duty,  and  other  services.  Spelman,  Gloss. 
It  is  not  properly  the  land,  but  a  right  in  the 
land.  This  form  of  the  word  is  used  by  the 
feudal  writers.  The  earlier  English  writers 
generally  prefer  the  form  feodum ;  but  the 
meaning  is  the  same. 

Feudum  antiquum.  A  fee  descended  from 
the  tenant's  ancestors.  2  Blackstone,  Comm. 
212.  One  which  had  been  possessed  by  the 
relations  of  the  tenant  for  four  generations. 
Spelman,  Gloss. 

Feudum  apertum.  A  fee  which  the  lord 
might  enter  upon  and  resume  either  through 
failure  of  issue  of  the  tenant  or  any  crime  or 
legal  cause  on  his  part.  Spelman,  Gloss. ; 
2  Blackstone,  Comm,  245. 

Feudum  francum.  A  free  feud.  One  which 
was  noble  and  free  from  talliage  and  other 
subsidies  to  which  the  plebeia  feuda  (vulgar 
feuds)  were  subject.     Spelman,  Gloss. 

Feudum  hauberticum.  A  fee  held  on  the 
military  service  of  appearing  fully  armed  at 
the  ban  and  arriere  ban.     Spelman,  Gloss. 

Feudum  impraprium.     A  derivative  fee. 

Feudum  individuum.  A  fee  which  could 
descend  to  the  eldest  son  alone.  2  Black- 
stone, Comm.  215. 

Feudum  ligiuin.  A  liege  fee.  One  where 
the  tenant  owed  fealty  to  his  lord  against  all 
other  persons.  Spelman,  Gloss. ;  1  Black- 
stone, Comm.  367. 

Feudum  maternum.  A  fee  descending  from 
the  mother's  side.    2  Blackstone,  Comm.  212. 

Feudum  nobile.  A  fee  for  which  the  tenant 
did  guard  and  owed  fealty  and  homage. 
Spelman,  Gloss. 

Feudum  novum.  One  which  began  with 
the  person  of  the  feudatory,  and  did  not  come 
to  him  by  descent. 

Feudum  novum  ut  antiquum.  A  new  fee 
held  with  the  qualities  and  incidents  of  an 
ancient  one.     2  Blackstone,  Comm.  212. 

Feudum  paternum.  A  fee  which  the  pa- 
ternal ancestors  had  held  for  four  genera- 
tions. Calvinus,  Lex. ;  Spelman,  Gloss.  One 
descendible  to  heirs  on  the  paternal  side  only. 
2  Blackstone,  Comm.  223.  One  which  might 
be  held  by  males  only.     DuCange. 

Feudum  proprium.  A  genuine  original 
feud  or  fee,  of  a  military  nature,  in  the  hands 
of  a  military  person.  2  Sharswood,  Blackst. 
Comm.  57. 

Feudum  talUatum.  A  restricted  fee.  One 
limited  to  descend  to  certain  classes  of  heirs. 
2  Blackstone,  Comm.  112,  n. ;  1  Washburn, 
Keal  Prop.  66 ;  Spelman,  Gloss.  See,  gene- 
rally, Le  Grand  Coutumier;  Spelman,  Feuds; 
DuCange;  Calvinus,  Lex.;  Dalrymple,  Feuds ; 
Pothier,  des  Fiefs;  Merlin,  R6pert.  FeodaliU. 

FIANZA  (Span.).  Surety.  The  contract 
by  which  one  person  engages  to  pay  the  debt 


or  fulfil  the  obligations  of  another  if  the  latter 
should  fail  to  do  so. 

FIAR.  In  Scotch  La'w.  One  whose 
property  is  charged  with  a  life-rent. 

FIAT.  An  order  of  a  judge  or  of  an 
officer  whose  authority,  to  be  signified  by  his 
signature,  is  necessary  to  authenticate  the  par- 
ticular acts.  A  short  order  or  warrant  of  the 
judge,  commanding  that  something  shall  be 
done.     See  1  Tidd,  Pract.  100,  108. 

FIAT  IN  BANKRUPTCY.  An  order 
of  the  lord  chancellor  that  a  commission  of 
bankruptcy  shall  issue.  1  Deacon,  Bank. 
106. 

Fiats  are  abolished  by  12  &  13  Vict.  c.  116. 

FICTION.  The  legal  assumption  that 
something  which  is  or  may  be  false  is  true. 

2.  The  expedient  of  fictions  is  sometimes  resorted 
to  in  law  for  the  furtherance  of  justice.  The  law- 
making power  has  no  need  to  resort  to  fictions ;  it 
may  establish  its  rules  with  simple  reference  to  the 
truth ;  but  the  courts,  which  are  confined  to  the  ad- 
ministration of  existing  rules,  and  which  lack  the 
power  to  change  those  rules,  even  in  hard  cases, 
have  frequently  avoided  the  injustice  that  their  ap- 
plication to  the  actual  facts  might  cause,  by  as- 
suming, in  behalf  of  justice,  that  the  actual  facts 
are  different  from  what  they  really  are.  Thus,  in 
English  law,  where  the  administration  of  criminal 
justice  is  by  prosecution  at  suit  of  the  crown,  the 
courts,  rather  than  disregard  the  rules  under  which 
all  other  parties  stand  in  respect  to  their  neglect  to 
appear  and  prosecute  their  suits,  adopt  the  fiction 
that  the  king  is  legally  ubiquitous  and  always  in 
court,  so  that  he  can  never  be  non-suited.  Fictions 
are  a  singular  illustration  of  the  stability  and  the 
justice  of  the  common  law,  which  did  not  hesitate 
to  deny  plain  matters  of  fact,  if  that  were  the  only 
way  to  avoid  either  violating  the  law  or  using  the 
law  against  justice. 

3.  Fictions  arc  to  be  distinguished  on  the  one  hand 
from  presumptions  of  law,  and  on  the  other  hand 
from  estoppels.  A  presumption  is  a  rule  of  law 
prescribed  for  the  purpose  of  getting  at  a  certain 
conclusion,  though  arbitrary,  where  the  subject  ia 
intrinsically  liable  to  doubt  from  the  remoteness, 
discrepancy,  or  actual  defect  of  proofs.  Thus,  an 
infant  under  the  age  of  seven  years  is  conclusively 
presumed  to  be  without  disci  etion.  Proof  that  he 
had  discretion  the  court  will  not  listen  to.  In  the 
nature  of  the  subject,  there  must  be  a  limit,  which 
it  is  better  should  be  a  general  though  arbitrary 
one  than  be  fluctuating  and  uncertain  in  each  case. 
An  estoppel,  on  the  other  hand,  is  the  rule  by 
which  a  person  is  precluded  from  asserting  a  fact 
by  previous  conduct  inconsistent  therewith  on  his 
own  part  or  the  part  of  those  under  whom  he 
claims,  or  by  an  adjudication  upon  his  rights  which 
he  cannot  be  allowed  to  question. 

4.  The  familiar  fictions  of  the  civil  law  and  of 
the  earlier  common  law  were  very  numerous ;  but 
the  more  useful  ()f  them  have  either  been  superseded 
by  authorized  changes  in  the  law  or  have  gradually 
grown  as  it  were  into  distinct  principles,  forming 
exceptions  or  modifications  of  those  principles  to 
evade  which  they  were  at  first  contrived.  As  there 
is  no  just  reason  for  resorting  to  indirection  to  do 
that  which  might  be  done  directly,  fictions  are  ra- 
pidly disappearing  before  the  increasing  harmony 
of  our  jurisprudence.  See  4  Bentham,  Ev.  300;  2 
Pothier,  Obi.  Evans  ed.  43.  But  they  have  doubt- 
less been  of  great  utility  in  conducing  to  the  gra- 
dual amelioration  of  the  law ;  and,  in  .this  view, 
fiction,  equity,  and  legislation  have  been  named  to- 
gether as  the  three  methods  of  the  improvement  of 
the  law. 
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5.  Theoretical  writers  have  clasaified  fic- 
tions as  of  five  sorts :  abeyance,  when  the 
fee  of  land  is  supposed  to  exist  for  a  time 
without  any  particular  owner  during  an  out- 
standingfreehold estate,  2Blackstone,  Comm. 
107;  1  Cruise,  Dig.  67-70;  Merlin,  R6p. 
Abeyance;  1  Comyns, Dig.  17o  ;  1  Viner,  Abr. 
104 ;  the  doctrine  of  remitter,  by  which  a 
party  who  has  been  disseised  of  his  freehold, 
and  afterwards  acquires  a  defective  title,  is 
remitted  to  his  former  good  title ;  that  one 
thing  done  to-day  is  considered  as  done  at  a 
preceding  time  by  the  doctrine  of  relation; 
that,  because  one  thing  is  proved,  another 
shall  be  presumed  to  be  true,  which  is  the 
case  in  all  presumptions ;  that  the  heir,  execu- 
tor, and  administrator  stand  by  representation 
in  place  of  the  deceased.  Again,  they  have 
been  classified  as  of  three  kinds:  positive, 
when  a  fact  which  does  not  exist  is  assumed ; 
negative,  when  a  fact  which  does  exist  is 
ignored ;  and  fictions  by  relation,  when  the 
act  of  one  person  is  taken  as  if  it  were  the 
act  of  a  different  person, — e.g.  that  of  a  ser- 
vant as  the  act  of  his  master  ;  when  an  act 
at  one  time  or  place  is  treated  as  if  performed 
at  a  different  time  or  place  ;  and  when  an  act 
in  relation  to  a  certain  thing  is  treated  as  if 
it  were  done  in  relation  to  another  thing 
which  the  former  represents, — e.g.  where  de- 
livery of  a  portion  of  goods  sold  is  treated  aa 
givingposseasion  of  the  whole.  Best,  Pres.  27. 

6.  TPictions  being  resorted  to  simply  for 
the  furtherance  of  justice.  Coke,  Litt.  150 ; 
10  Coke,  42 ;  1  Price,  Exch.  154 ;  1  Cowp.  177, 
several  maxims  are  fundamental  to  them. 
First,  that  that  which  is  impossible  shall  not 
be  feigned.  D'Aguesseau,  CEuvres,  tome  iv. 
pp.427,  447 cP/otdoyer;  2Rolle,502.  Second, 
that  no  fiction  shall  be  allowed  to  work  an 
injury.  3  Blackstone,  Comm.  43 ;  17  Johns. 
N.  Y.  348.  Third,  a  fiction  is  not  to  be  car- 
ried further  than  the  reasons  which  intro- 
duced it  necessarily  require.  1  Lilly,  Abr. 
610;  2  Hawkins,  PI.  Cr.  320;  Best,  Pres.  §  20. 

Consult  Dalloz,  Diet.;  Burgess,  Ins.  139, 
140 ;  Ferguson,  Moral  Phil.  pt.  5,  c.  10,  §  3  ; 
1  TouUier,  171,  n.  203  ;  2  id.  217,  n.  203 ;  11 
id.  10,  n.  2. 

FICTITIOUS  ACTION.  A  suit  brought 
on  pretence  of  a  controversy  when  no  such 
controversy  in  truth  exists.  Such  actions 
have  usually  been  brought  on  a  pretended 
wager,  for  the  purpose  of  obtaining  the 
opinion  of  the  court  on  a  point  of  law. 
Courts  of  justice  were  constituted  for  the 
purpose  of  deciding  really  existing  questions 
of  right  between  parties ;  and  they  are  not 
bound  to  answer  impertinent  questions  which 
persons  think  proper  to  ask  them  in  the  form 
of  an  action  on  a  wager.  12  East,  248.  Such 
an  attempt  has  been  held  to  be  a  contempt 
of  court ;  and  Lord  Hardwicke  in  such  a  case 
committed  the  parties  and  their  attorneys. 
Rep.  temp.  Hardw.  237.  See,  also,  Comb. 
425 ;  1  Coke,  83  ;  6  Cranch,  147,  148.  See, 
also.  Feigned  Actions. 

FICTITIOUS  PARTY.  Where  a  suit 
is  brought  in  the  name  of  one  who  is  not  in 


being,  or  of  one  who  is  ignorant  of  the  suit 
and  has  not  authorized  it,  it  is  said  to  be 
brought  in  the  name  of  a  fictitious  plaintiff. 
To  bring  such  a  suit  is  deemed  a  contempt 
of  court.     4  Blackstone,  Comm.  133. 

FICTITIOUS  PAYEE.  When  a  con- 
tract, such  as  negotiable  paper,  is  drawn  in 
favor  of  a  fictitious  person,  and  has  been 
indorsed  in  such  name,  it  is  deemed  payable 
to  bearer  as  against  all  parties  who  are  privy 
to  the  transaction ;  and  a  holder  in  good 
faith  ma,y  recover  on  it  against  them.  2  H. 
Blackst.  178,  288;  3  Term,  174,  182,  48i;  1 
Campb.  130;  19  Ves.  Ch.  311.  And  see  10 
Barnew.  &  C.  468 ;  2  Sandf.  N.  Y.  38 ;  2  Du. 
N.  Y.  121. 

FIDEI-COMMISSARIUS  (L.  Lat.). 
In  Civil  Law.  One  who  has  a  beneficial 
interest  in  an  estate  which,  for  a  time,  is 
committed  to  the  faith  or  trust  of  another. 
This  term  has  nearly  the  same  meaning  as 
cestui  que  trust  has  in  the  common  law.  1 
Greenleaf,  Cruise,  Dig.  295  ;  Story,  Eq.  Jur. 
J  966  ;  Bouvier,  Inst.  Index. 

Fidei-commissary  and  ftde-commissai-y,  an- 
glicized forms  of  this  term,  have  been  pro- 
posed to  take  the  place  of  the  phrase  cestui  que 
trust,  but  do  not  seem  to  have  met  with  any 
favor. 

According  to  DuCange,  the  term  was  some- 
times used  to  denote  the  executor  of  a  will. 

FIDEI-COMMISSUM  (L.  Lat.).  In 
Civil  La-w.  A  trust.  A  devise  was  made  to 
some  person  {hoeres  Jiduciarius),  and  a  re- 
quest annexed  that  he  should  give  the  pro- 
perty to  some  one  who  was  incapable  of 
taking  directly  under  the  will.  Inst.  2.  23. 
1;  1  Greenleaf,  Cruise,  Dig.  295;  15  How. 
357.  A  gift  which  a  man  makes  to  another 
through  the  agency  of  a  third  person,  who 
is  requested  to  perform  the  will  of  the  giver. 

2.  The  rights  of  the  beneficiary  were 
merely  rights  in  curtesy,  to  be  obtained  by 
entreaty  or  request.  Under  Augustus,  how- 
ever, a  system  was  commenced,  which  was 
completed  by  Justinian,  for  enforcing  such 
trusts.  The  trustee  or  executor  was  called 
hceres  Jiduciarius,  and  sometimes  Jide-jussor. 
The  beneficial  heir  was  called  hceres  Jidei-com- 
missarius. 

3.  The  uses  of  the  common  law  are  said 
to  have  been  borrowed  from  the  Roman^dci- 
commissa.  1  Greenleaf,  Cruise,  295  ;  Bacon, 
Read.  19  ;  1  Madd.  Ch.  446  ;  Story,  Eq.  Jur. 
^  966.  The  fidei-commissa  are  supposed  to 
have  been  the  origin  of  the  common-law 
system  of  entails.  1  Spence,  Eq.  Jur.  .21 ;  1 
Washburn,  Real  Prop.  60.  This  has  been 
doubted  by  others.  See  1  Bouvier,  Inst.  n. 
1708. 

FIDE-JUSSIO.  An  act  by  which  any 
one  binds  himself  as  an  additional  security 
for  another.  This  giving  security  does  not 
destroy  the  liability  of  the  principal,  but  adds 
to  the  security  of  the  surety.  Vicat,  Voc. 
Jur.;  Hallifax,  Annals,  b.  2,  c.  16,  n.  10. 

FIDE-JUSSOR.  In  CivU  Law.  One 
who  becomes  security  for  the  debt  of  another, 
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promising  to  pay  it  in  case  the  principal  does 
not  do  so. 

He  differs  from  a  oo-obligor  in  this,  that  the 
latter  is  equally  bound  to  a  debtor  with  his  prin- 
oipal,  while  the  former  is  not  liable  till  the  principal 
has  failed  to  fulfil  bis  engagement.  Big.  12.  4.  4; 
X6.  1.  13;  24.  3.  64  J  38.  X.  37;  5Q.  17.  110;  6.  14. 
20;  Hall,  Praot.  33;  Dunlap,  Adm.  Praot.  300; 
Gierke,  Prax.  tit.  63-65. 

Tlie  obligation  of  the  fide-jussor  was  an 
accessory  contract ;  for,  if  the  principal  obli- 
gation was  not  previously  contracted,  his 
engagement  then  took  the  name  of  mandate. 
Le?.  E16m.  §  872;  Code  Nap.  2012. 

PIDtrCIA  (Lat.).  In  Civil  Law.  A  con- 
tract by  which  we  sell  a  thing  to  some  one— 
that  is,  transmit  to  him  the  property  of  the 
thing,  with  the  solemn  forms  of  emancipation 
— on  condition  that  he  will  sell  it  back  to  us. 
This  species  of  contract  took  place  in  the 
emancipation  of  children,  in  testaments,  and 
in  pledges.     Pothier,  Pand. 

FIDUCIARY.  This  term  is  borrowed 
from  the  civil  law.  The  Roman  laws  called 
a  fiduciary  heir  the  person  who  was  insti- 
tuted heir,  and  who  was  charged  to  deliver 
the  succession  to  a  person  designated  by  the 
testament.  Merlin,  Repert.  But  Pothier, 
Pand.  vol.  22,  says  that  jiduciarius  hceres 
properly  signifies  the  person  to  whom  a  tes- 
tator has  sold  his  inheritance  under  the  con- 
dition that  he  should  sell  it  to  another.  Fi- 
duciary may  be  defined  in  trust,  in  con- 
fidence. 

FIDUCIARY  CONTRACT.  An  agree- 
ment by  which  a  person  delivers  a  thing  to 
another  on  the  condition  that  he  will  restore 
it  to  him.  The  following  formula  was  em- 
ployed :  Vt  inter  honos  agere  oportet,  ne  prop- 
ter te  fidemqwe  tuam  frauda.  Cicero,  de 
Oific.  lib.  3,  cap.  13 ;  Lbq.  du  Dr.  Civ.  Rom. 
?§  237,  238.  See  2  How.  202,  208  ;  6  Watts  & 
S.  Penn.  18;  7  Watts,  Penn.  415. 

FIEF.     A  fee,  feod,  or  feud. 

FIEF  D' HAUBERK.  A  fee  held  on  the 
military  tenure  of  appearing  fully  armed 
on  the  han  and  arriere-ban.  Feuditm  hanber- 
licum.  Spelman,  Gloss. ;  Calvinus,  Lex. ;  Du- 
Cange.  A  knight's  fee.  2  Blackstone,  Comm. 
62. 

FIEF  TENANT.  The  holder  of  a  fief 
or  fee. 

FIEL.  In  Spanish  Law.  An  officer 
who  keeps  possession  of  a  thing  deposited 
under  authority  of  law.  Las  Partidas,  pt.  3, 
tit.  9,  1.  1. 

FIELDAD.  In  Spanish  Law.  Seques- 
tration. This  is  allowed  in  six  cases  by  the 
Spanish  law  where  the  title  to  property  is  in 
dispute.     Las  Partidas,  pt.  3,  tit.  3,  1.  1. 

FIERDING-  COURTS.  Ancient  Gothic 
courts  "in  the  lowest  instance:"  so  called 
because  four  were  instituted  within  every 
superior  district  or  hundred.  Their  jurisdic- 
tion was  limited  within  forty  shillings,  or 
three  marks.  3  Stephen,  Comm.  393 ;  3  Black- 
stone,  Comm.  34;  Stiernhook,  De  Jure  Goth. 
I.  1,  c.  2. 


FIERI  FACIAS  (Lat.  that  you  cause  to 
be  made).  In  Practice.  A  writ  directing 
the  sheriff  to  cause  to  be  made  of  the  goods 
and  chattels  of  the  judgment-debtor  the  sum 
or  debt  recovered. 

It  receives  its  name  from  the  Latin  words  in  the 
writ  (used  when  legal  proceedings  were  conducted 
in  Latin  {quod  JieH  faciaa  de  bonis  et  cataUin,  that 
you  cause  to  be  made  of  the  goods  and  chattels). 
It  is  the  form  of  execution  in  common  use  where 
the  judgment-debtor  has  personal  property. 

2.  The  foundation  of  this  writ  is  a  judg- 
ment for  debt  or  damages ;  and  the  party  who 
has  recovered  such  a  judgment  is  generally 
entitled  to  it,  unless  he  is  delayed  by  the  stay 
of  execution  which  the  law  allows  in  certain 
cases  after  the  rendition  of  the  judgment,  or 
by  proceedings  in  error. 

3.  The  writ  is  issued  in  the  name  of  the 
commonwealth  or  of  the  government,  as  re- 
quired by  the  constitution,  and  directed  to  the 
sheriff,  commanding  him  that  of  the  goods 
and  chattels  and  (where  lands  are  liable  for 
the  payment  of  debts)  of  the  lands  and  tene- 
ments of  the  defendant,  therein  named,  in 
his  bailiwick,  he  cause  to  be  levied  as  well  a 
certain  debt  of dollars,  which  the  plain- 
tiff (naming  him),  in  the  court  of (nam- 
ing it),  recovered  against  him,  as dollars, 

like  money,  which  to  the  said  plaintiff  were 
adjudged  for  his  damages  which  he  had  by 
the  detention  of  that  debt,  and  that  he  (the 
sheriff)  have  that  money  before  the  judges  of 
the  said  coi^rt,  on  a  day  certain  (being  the 
return-day  therein  mentioned),  to  render  to 
the  said  plaintiff  his  debt  and  damages  afore- 
said, whereof  the  said  defendant  is  convict. 
It  must  be  tested  in  the  name  of  the  officer, 
as  directed  by  the  constitution  or  laws,  as  of 
some  day  during  the  term,  2  Caines,  N.  Y.  81 : 
as,  "  Witness  the  honorable  John  B.  Gibson, 
our  chief  justice,  at  Philadelphia,  the  tenth 
day  of  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-eight."  It 
must  be  signed  by  the  prothonotary  or  clerk 
of  the  court,  and  sealed  with  its  seal.  The 
amount  of  the  debt,  interest,  and  costs  must 
also  be  indorsed  on  the  writ.  This  form 
varies  as  it  is  issued  on  a  judgment  in  debt, 
or  on  one  obtained  for  damages  merely. 

4.  The  execution,  being  founded  on  the 
judgment,  must,  of  course,  follow  and  be 
warranted  by  it.  2  Saund.  72  h,  k  ;  Bingham 
Ex.  186 ;  2  Cow.  N.  Y.  454.  Hence,  where 
there  is  more  than  one  plaintiff  or  defendant, 
it  must  be  in  the  name  of  all  the  plaintiffs 
against  all  the  defendants.  6  Term,  525.  It 
is  either  for  the  plaintiff  or  the  defendant. 
When  it  is  against  an  executor  or  adminis- 
trator for  a  liability  of  the  testator  or  intes- 
tate, it  is  conformable  to  the  judgment,  and 
must  be  only  against  the  goods  of  the  do- 
ceased,  unless  the  defendant  has  made  him- 
self personally  liable  by  his  false  pleading, 
in  which  case  the  judgment  is  de  bonis  testa- 
toris  si,  et  si  non,  de  bonis  propriis.  1  Serg. 
&  R.  Penn.  453 ;  4  id.  394;  18  Johns.  N.  f. 
502 ;  1  Hayw.  No.  C.  598  ;  2  id.  112. 

5.  At  common  law,  the  writ  bound  the 
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goods  of  the  defendant  or  party  against  whom 
it  was  issued,  from  the  teste  day ;  by  which 
is  to  be  understood  that  the  writ  bound  the 
property  against  the  party  himself,  and  ail 
claiming  by  assignment  from  or  by  repre- 
sentation under  him,  4  East,  538 :  so  that  a 
sale  by  the  defendant  of  his  goods  to  a  bona 
fide  purchaser  did  not  protect  them  from  a 
fieri  facias  tested  before,  although  not  issued 
or  delivered  to  the  sheriff  till  after,  the  sale, 
Croke  Eliz.  174;  Croke  Jac.  451 ;  1  Sid.  271; 
but  by  the  statute  of  frauds,  29  Car.  II.  c.  3, 
§  16,  it  was  enacted  "that  no  writ  oi  fieri 
facias,  or  other  writ  of  execution,  shall  bind 
the  property  of  the  goods  of  the  party  against 
whom  such  writ  of  execution  is  sued  forth, 
but  from  the  time  that  such  writ  shall  be 
delivered  to  the  sheriff,  under-sheriff,  or  coro- 
ners, to  be  executed ;  and  for  the  better  mani- 
festation of  the  said  time,  the  sheriffs,  etc., 
their  deputies  or  agents,  shall,  upon  the  re- 
ceipt of  any  such  writ  (without  fee  for  doing 
the  same),  indorse  upon  the  back  thereof 
the  day  of  the  month  and  year  whereon  he  or 
they  received  the  same ;"  and  the  same  or 
similar  provisions  have  been  enacted  in  most 
of  the  states  of  the  Unite  1  States.  2  Serg.  & 
R.  Ponn.  157  ;  1  Whart.  Penn.  377  ;  8  Johns. 
N.  Y.  446;  12  id.  320;  3  Ilarr.  Del.  512. 

6.  The  execution  of  the  writ  is  made  by 
levying  upon  the  goods  and  chattels  of  the 
defendant  or  party  against  whom  it  is  issued ; 
and,  in  general,  seizing  a  part  of  the  goods  in 
the  name  of  the  whole  on  the  premises  is  a 
good  seizure  of  the  whole.  1  Ld.  Raym.  725 ; 
2  Serg.  &  R.  Penn.  142;  4  Wash.  C.  C.  29;  1 
Munf.  Va.  2G9 ;  2  Hill,  N.  Y.  656;  5  Ired.  No. 
C.  192;  7  Ala.  n.  s.  619.  But  see  1  Whart. 
Penn.  377  ;  6  Halst.  N.  J.  218.  It  may  be 
executed  at  any  time  before' and  on  the  return- 
day,  13  Tex.  507,  but  not  on  Sunday,  where  it 
is  forbidden  by  statute.  Watson,  Sher.  173 ; 
5  Coke,  92 ;  Comyns,  Dig.  Execution,  0  5. 

'7'.  The  sheriff  cannot  break  the  outer  door 
of  a  house  for  the  purpose  of  executing  z.  fieri 
facias,  5  Coke,  92,  nor  unlatch  an  outer  door, 
4  Hill,  N.  Y.  437 ;  nor  can  a  window  be  broken 
for  this  purpose.  W.  Jones,  429.  He  may, 
however,  enter  the  house,  if  it  be  open,  and, 
being  once  lawfully  entered,  he  may  break 
open  an  inner  door  or  chest  to  seize  the  goods 
of  the  defendant,  even  without  any  request 
to  open  them.  4  Taunt.  619  ;  3  Bos.  &  P.  223 ; 
Cowp.  1.  Although  the  sheriff  is  authorized 
to  enter  the  house  of  the  party  to  search  for 
goods,  he  cannot  enter  that  of  a  stranger  for 
that  purpose,  without  being  guilty  of  a  tres- 
pass, unless  the  defendant's  goods  are  actually 
in  the  house.  Comyns,  Dig.  Execution  (C  5) ; 
1  Marsh.  565.  The  sheriff  may  break  the 
outer  door  of  a  barn,  1  Sid.  186;  1  Kebl.  689, 
or  of  a  store  disconnected  with  the  dwelling- 
house  and  forming  no  part  of  the  curtilage. 
16  Johns.  N.  Y.  287. 

8.  At  common  law  3,fi.fa.  did  not  author- 
ize a  sheriff  to  seize  bank-bills,  checks,  or  pro- 
missory notes;  but  it  is  otherwise  now,  by 
Stat.  1  &  2  Vict.  0.  110,  g  12  and  3  &  4  Vict.  c. 
82 ;  and  this  statute  law  is  equivalent  to  the 


law  of  many  of  the  United  States.  2  Va.  Cas. 
246 ;  1  Bail.  So.  C.  39 ;  14  Conn.  99 ;  1  Hempst. 
Ark.  91;  29  Penn.  St.  240.  Among  the  things 
which  may  be  taken  on  a^.  fa.  are  growing 
corn,  2  Dan.  Ky.  205 ;  2  Rawle,  Penn.  161 ; 
standing  timber,  4  Zabr.  N.  J.  150 :  spirituous 
liquors,  30  Vt.  436;  33  N.  H.  441;  pianos. 
30  Vt.  224. 

FIERI  FECI  (L.Lat.).  In  Practice.  The 

return  which  the  sheriff  or  other  proper  o£Bcer 
makes  to  certain  writs,  signifying,  "I  have 
caused  to  be  made." 

When  the  officer  has  made  this  return,  a 
rule  may  be  obtained  upon  him  after  the 
return-day,  to  pay  the  money  into  court,  and, 
if  he  withholds  payment,  an  action  of  debt 
may  be  had  on  the  return,  or  assumpsit  for 
money  had  and  received  may  be  sustained 
against  him.     3  Johns.  N.  Y.  183. 

FIFTEENTHS.  A  temporary  aid,  con- 
sisting of  a  fifteenth  part  of  the  personal  pro- 
perty in  every  township,  borough,  and  city 
in  the  kingdom.  The  valuation  of  the  king- 
dom was  fixed  and  a  record  made  in  the 
exchequer  of  the  amount  (twenty-nine  thou- 
sand pounds).  This  valuation  was  not  in- 
creased as  the  property  in  the  kingdom  in- 
creased in  value ;  whence  the  name  came  in 
time  to  be  a  great  misnomer.  Coke,  2d  Inst. 
77;  Coke,  4th  Inst.  34;  2  Sharswood,  Blackst. 
Comm.  309 ;  Cowel. 

FIGHTNITE  (Sax.).  A  mulct  or  fine 
for  making  a  quarrel  to  the  disturbance  of 
the  peace.  Called  also  by  Co-vie[  forisfactura 
pugnce.  The  amount  was  one  hundred  and 
twenty  shillings.     Cowel. 

FIGURES.  Numerals.  They  are  either 
Roman,  made  with  letters  of  the  alphabet: 
for  example,  mdcclxxti  ;  or  they  are  Arabic, 
as  follows :   1776. 

2.  Roman  figures  may  be  used  in  contracts 
and  law  proceedings,  and  they  will  be  held 
valid ;  but  Arabic  figures,  probably  owing 
to  the  ease  with  which  they  may  be  counter- 
feited or  altered,  have  been  holden  not  to  be 
sufficient  to  express  the  sum  due  on  a  contract; 
but  it  seems  that  if  the  amount  payable  and 
due  on  a  promissory  note  be  expressed  in 
figures  or  ciphers,  it  will  be  valid.  Story, 
Bills,  g  42,  note ;  Story,  Prom.  Notes,  ?  21. 

3.  Figures  to  express  numbers  are  not 
allowable  in  indictments;  but  all  numbers 
must  be  expressed  in  words  at  length,  except 
in  setting  forth  a  copy  of  a  written  instru- 
ment. And  complaints  are  governed  by  the 
same  rule  in  cases  over  which  magistrates 
have  final  jurisdiction.  But  the  decisions  on 
this  point  are  not  uniform.  And  in  most  of 
them  the  proper  distinction  between  the  use 
of  figures  m  the  caption  and  in  the  body  of 
an  indictment  has  not  been  observed.  In 
America,  perhaps  the  weight  of  authority  is 
contrary  to  the  law  as  above  stated.  But,  at 
all  events,  a  contrary  practice  is  unclerical, 
uncertain,  and  liable  to  alteration ;  and  the 
courts  which  have  sustained  such  practice 
have  uniformly  cautioned  against  it.  See 
13  Viner,  Abr.  210;  1  Chit.  319. 
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4.  Bills  of  exchange,  promissory  notes, 
checks,  and  agreements  of  every  description 
are  usually  dated  with  Arabic  figures :  it  is, 
however,  better  to  date  deeds  and  other 
formal  instruments  by  writing  the  words  at 
leno-th.  See  6  Toulher,  u.  336;  4  Yeates, 
Penn.  278;  2  Johns.  N.  Y.  233;  2  Miss.  256: 
6  Blaokf.  Ind.  533 ;  1  Vt.  336. 

FILACER.  An  officer  of  the  common 
pleas,  whose  duty  it  was  to  file  the  writs  on 
which  he  made  process.  There  were  four- 
teen of  them ;  and  it  was  their  duty  to  make 
out  all  original  process.  Cowel ;  Blount. 
The  office  is  now  abolished. 

FILE.  A  thread,  string,  or  wire  upon 
which  writs  and  other  exhibits  in  courts  and 
offices  are  fastened  or  filed  for  the  more  safe 
keeping  and  ready  turning  to  the  same. 
Spelman,  Gloss. ;  Cowel ;  Tomlin,  Law  Diet. 
Papers  put  together  and  tied  in  bundles.  A 
paper  is  said  also  to  be  filed  when  it  ie  de- 
livered to  the  proper  officer  and  by  him  re- 
ceived to  be  kept  on  file.  13  Viner,  Abr.  211 ; 
1  Littleton,  113;  1  Hawkins,  PI.  Cr.  7,  207. 

FILIATE.  To  declare  whose  child  a 
bastard  is.     2  W.  Blackst.  1017. 

FILIATION.  In  Civil  Law.  The  de- 
scent of  son  or  daughter,  with  regard  to  his 
or  her  father,  mother,  and  their  ancestors. 

Nature  always  points  out  the  mother  by  evident 
signs,  and,  whether  married  or  not,  she  is  always 
certain  :  mater  semper  certa  est,  etiamai  vulgO  eon- 
ceperit.  Thei^  la  not  the  same  certainty  with  re- 
gard to  the  father,  and  the  relation  may  not  know 
or  may  feign  ignorance  as  to  the  paternity;  the  law 
has  therefore  established  a  legal  presumption  to 
serve  as  a  foundation  for  paternity  and  filiation. 

3.  When  the  mother  is  or  has  been  mar- 
ried, her  husband  is  presumed  to  be  the 
father  of  the  children  born  during  the  cover- 
ture, or  within  a  competent  time  afterwards, 
whether  they  were  conceived  during  the  co- 
verture or  not :  pafer  is  est  quern  mipticB  de- 
monstrant. 

This  rule  is  founded  on  two  presumptions : 
one  on  the  cohabitation  before  the  birth  of 
the  child  ;  and  the  other  that  the  mother  has 
faithfully  observed  the  vow  she  made  to  her 
husband. 

3.  This  presumption  may,  however,  be  re- 
butted by  snowing  either  that  there  has  been 
no  cohabitation,  or  some  physical  or  other 
impossibility  that  the  husband  could  be  the 
father.  See  Access  ;  Bastard  ;  Gestation  ; 
Natural  Children  ;  Paternity  ;  Putative 
Father.     1  Bouvier,  Inst.  n.  302  et  seq. 

FILIUS  (Lat.).     A  son.     A  child. 

As  distinguished  from  hQ\t,  filiua  is  a  term  of 
nature,  hsereB  a  term  of  law.  1  Powell,  Dev.  311. 
In  the  civil  law  the  term  was  used  to  denote  a 
child  generally.  Calvinus,  Lex.;  Vioat,  Voc.  Jur. 
Its  use  in  the  phrase  nullina  filiuH  would  seem  to 
indicate  a  use  in  the  sense  of  legitimate  son,  a  bas- 
tard being  the  legitimate  son  of  nobody ;  though 
the  word  is  usually  rendered  a  son,  whether  legiti- 
mate or  illegitimate.     Vicat,  Voc.  Jur. 

FILIUS  FAMILIAS  ( Lat. ) .  A  son  who 
is  under  the  control  and  power  of  his  father. 
Story,  Confl.  Laws  I  61 ;  Vicat,  Voc.  Jur. 


FILIUS  MULIERATUS  (Lat.).  The 
first  legitimate  sonborn  to  a  woman  who  has 
had  a  bastard  son  by  her  husband  before  her 
marriage.  Called,  also,  mulier,  and  mulier 
puisne.     2  Blackstone,  Comm.  248. 

FILIUS  NULLIUS  (Lat.  son  of  nobody). 
A  bastard.  Called,  a\so,Jilivs  populi  (pon  of 
the  people).  1  Blackstone,  Comm.  459;  6 
Coke,  65  a. 

FILIUS  POPULI  (Lat.).  A  son  of  the 
people ;  a  bastard. 

FILUM  AQU.a3  (Lat.  a  thread  of  water). 
This  may  mean  either  the  middle  line  or  the 
outer  line.  Altum  ■filiim  denotes  high-water 
mark.  Blount.  Filum  is,  however,  used 
almost  universally  in  connection  with  aquos 
to  denote  the  middle  line  of  a  stream.  Me- 
dium filum  is  sometimes  used  with  no  addi- 
tional meaning.  See  4  Pick.  Mass.  468  ;  24 
id.  344  i  3  Caines,  N.  Y.  319  ;  6  Cow.  N.  Y. 
579  ;  5  Wend.  N.  Y.  423  ;  26  Wend.  N.  Y. 
404 ;  20  Johns.  N.  Y.  91 ;  4  Hill,  N.  Y.  369; 
4  Mas.  C.  C.  397 ;  2  N.  H.  369  ;  1  Halst.  N.  J. 
1 ;  2  Conn.  481 ;  3  Rand.  Va.  33  ;  8  Me.  253  ; 
1  Ired.  No.  C.  535  ;  Angell,  Waterc.  ^1 ;  3 
Dane,  Abr.  4 ;  Jacob,  Law  Diet. ;  2  Wash- 
burn, Real  Prop.  445  ;  Ad  Medium  Filum. 

FILUM  FOREST.^:  (Lat.).  The  border 
of  the  forest.  2  Sharswood,  Blackst.  Comm. 
419  ;  4  Inst.  303  ;  Manw.  Purlieu. 

FILUM  VliB  (Lat.).  The  middle  line  of 
the  way.     2  Smith,  Lead.  Cas.  98. 

FIN  DB  NON  RECEVOIR.  In  French 
Law.  An  exception  or  plea  Icunded  on  law, 
which  without  entering  into  the  merits  of  the 
action  shows  that  the  plaintiif  has  no  right 
to  bring  it,  either  because  the  time  during 
which  it  ought  to  have  been  brought  has 
elapsed,  which  is  oaWedi  prescription,  or  that 
there  has  been  a  compromise,  accord  and 
satisfaction,  or  any  other  cause  which  has 
destroyed  the  right  of  action  which  once 
subsisted.  Pothier,  Proc.  Civ.  pt.  1,  c.  2,  s. 
2,  art.  2 ;  Story,  Confl.  Laws,  §  580. 

FINAL  DECREE.  A  decree  which 
finally  disposes  of  the  whole  question,  so  that 
nothing  further  is  left  for  the  court  to  adjudi- 
cate upon.  See  2  Daniell,  Chanc.  Praet. 
Perkins  ed.  1199,  n. 

A  decree  which  terminates  all  litigation 
on  the  same  right.     1  Kent,  Comm.  316. 

A  decree  which  disposes  ultimately  of  the 
suit.  Adams,  Eq.  375.  After  such  decree 
has  been  pronounced,  the  cause  is  at  an  end, 
and  no  further  hearing  can  be  had.  Adams, 
Eq.  388. 

PINAL  JUDGMENT.  A  judgment 
which  puts  an  end  to  the  action  by  declaring 
that  the  plaintiflF  has  either  entitled  himself, 
or  has  not,  to  recover  the  remedy  he  sues  for. 
3  Blackstone,  Comm.  398.  Ajudgment  which 
determines  a  particular  cause  and  terminates 
all  litigation  on  the  same  right.  1  Kent, 
Comm.  316  A  judgment  which  cannot  be 
appealed  from,  but  is  perfectly  conclusive  as 
to  the  matter  adjudicated  upon.  24  Pick 
Mass.  300;  2  Pet.  294;  6  How  201,  209. 


FINAL  PROCESS 


588 


FINE 


FINAL  PROCESS.  Writs  of  execu- 
tion. So  called  to  distinguish  them  from 
mesne  process,  which  includes  all  process  is- 
suing before  judgment  rendered. 

FINAL  SENTENCE.  One  which  pats 
an  end  to  a  case.  Distinguished  from  inter- 
locutory.    See  Sentence. 

FINALIS  CONCORDIA  (Lat.).  A  de- 
cisive agreement.  A  fine.  A  final  agree- 
ment. 

A  final  agreement  entered  by  the  parties 
by  permission  of  court  in  a  suit  actually 
brought  for  lands.  Subsequently  the  bring- 
ing suit,  entry  of  agreement,  etc.  became 
merely  formal,  but  its  entry  upon  record 
gave  a  firm  title  to  the  plaintifi'.  1  Wash- 
burn, Real  Prop.  70 ;  1  Spence,  Eq.  Jur.  143 ; 
2  Flintoff,  Real  Prop.  673 ;  Tudor,  Lead.  Cas. 
689. 

Finis  eat  amicabilia  compoBitio  etjinalia  Concordia 
CK  consensu  et  Concordia  domini  regis  vel  justiciarum 
(a  fine  is  an  amioable  settlement  and  decisive  agree- 
ment by  consent  and  agreement  of  our  lord  the 
king  or  his  justices).     Glanville,  lib.  8,  c.  1. 

Talis  Concordia  Jinalis  dicitur  eo  quod  jinem  im- 
poBuit  negotio,  adeo  ut  neutra  pars  litigantiuni  ab  eo 
de  cetera  poterit  reeidere  (such  concord  is  called 
final  because  it  puts  an  end  to  the  business,  so  that 
neither  of  the  litigants  can  afterwards  recede  from 
it).     Glanville,  lib.  9,  c.  3  ;  Cunningham,  Law  Diet. 

FINANCES.  The  public  revenue  or  re- 
sources of  a  government  or  state.  The  in- 
come or  means  of  an  individual  or  corpora- 
tion. It  is  somewhat  like  the  Jiscus  of  the 
Romans.  The  word  is  generally  used  in  the 
plural. 

Money  resources  generally.  The  state  of 
the  finances  of  an  individual  or  corporation, 
being  his  condition  in  a  monetary  point  of 
view.  The  cash  he  has  on  hand,  and  that 
which  he  expects  to  receive,  as  compared  with 
the  engagements  he  has  made  to  pay. 

FINANCIER,  FIN ANCIAN.  One  who 
«  manages  the  finances  or  public  revenue. 
Persons  skilled  in  matters  appertaining  to 
the  judicious  management  of  money  affairs. 

FINDER.  One  who  lawfully  comes  to 
the  possession  of  another's  personal  property, 
which  was  then  lost. 

3.  The  finder  is  entitled  to  certain  rights, 
and  liable  to  duties  which  he  is  obliged  to 
perform.  This  is  a  species  of  deposit,  which, 
as  it  does  not  arise  ex  contraciu,  may  be  called 
a  quasi  deposit;  and  it  is  governed  by  the 
same  general  rules  as  common  deposits.  The 
finder  is  required  to  take  the  same  reasonable 
care  of  the  property  found  as  any  voluntary 
depositary  ex  contractu.  Doctor  &  Stud.  Dial. 
2,  C.38;  2  Bulstr.  305,  312;  1  RoUe,  125. 

3.  The  finder  is  not  bound  to  take  the 
goods  he  finds  ;  yet,  when  he  does  undertake 
the  custody,  he  is  required  to  exercise  rea- 
sonable diligence  in  preserving  the  property ; 
and  he  will  be  responsible  for  gross  negli- 
gence. Some  of  the  old  authorities  laid  down 
that  "  if  a  man  find  butter,  and  by  his  negli- 
gent keeping  it  putrefy,  or  if  a"  man  find 
garments,  and  by  his  negligent  keeping  they 
be  moth-eaten,  no  action  lies."     So  it  is  if  a 


man  finds  goods  and  lose  them  again.  Bacon, 
Abr.  Bailment,  D ;  and  in  support  of  this  po- 
sition Leon.  123,  223 ;  Ow.  141  ;  2  Bulstr. 
21,  are  cited.  But  these  cases,  if  carefully 
examined,  will  not,  perhaps,  be  found  to  de- 
cide the  point  as  broadly  as  it  is  stated  in 
Bacon.  A  finder  would  doubtless  be  held 
responsible  for  gross  negligence. 

4.  On  the  other  hand,  uie  finder  of  an  ar- 
ticle is  entitled  to  recover  all  expenses  which 
have  necessarily  occurred  in  preserving  the 
thing  found:  as,  if  a  man  were  to  find  an 
animal,  he  would  be  entitled  to  be  reim- 
bursed for  its  keeping,  for  advertising  in  a 
reasonable  manner  that  he  had  found  it,  and 
to  any  reward  which  may  have  been  offered 
by  the  owner  for  the  recovery  of  such  lost 
thing.  Domat,  1.  2,  t.  9,  s.  2,  n.  2.  See 
Story,  Bailm.  |  35. 

And  when  the  owner  does  not  reclaim  the 
goods  lost,  they  belong  to  the  finder.  1  Black- 
stone,  Comm.  296 ;  2  id.  9 ;  2  Kent,  Oomm. 
290.  The  acquisition  of  treasure  by  the 
finder  is  evidently  founded  on  the  rule  that 
what  belongs  to  none  naturally  becomes  the 
property  of  the  first  occupant:  res  fiullius 
naturaliter  fit  primi  oceupantis. 

5.  As  to  the  criminal  responsibility  of  the 
finder,  the  result  of  the  authorities  is  that  if 
a  man  finds  goods  that  have  been  actually 
lost,  or  are  reasonably  supposed  by  him  to 
have  been  lost,  and  appropriates  them,  with 
intent  to  take  the  entire  dominiop  over  them, 
really  believing  when  he  takes  them  that  the 
owner  cannot  be  found,  it  is  not  larceny ;  but 
if  he  takes  them  with  the  like  intent,  though 
lost  or  reasonably  supposed  to  be  lost,  but 
reasonably  believing  that  the  owner  can  be 
found,  it  IS  larceny.  1  Den.  Cr.  Cas.  335,  387;  . 
2  id.  353  ;  2  Bennett  &  H.  Lead.  Crim.  Cas. 
18  ;  Dearsl.  Cr.  Cas.  580 ;  Bell,  Cr.  Cas.  27  ; 
2  Carr.  &  K.  841 ;  6  Cox,  Cr.  Cas.  117  ;  7  Mees. 
&  W.  Exch.  623 ;  1  Hill,  N.  Y.  94 ;  22  Conn, 
153.  In  Regina  v.  Thurborn,  Parke,  B.,  ob- 
serves that  it  cannot  be  doubted  that  if,  at 
this  day,  the  punishment  of  death  was  as- 
signed to  theft  and  usually  carried  into  effect, 
the  misappropriation  of  lost  goods  would 
never  be  held  to  constitute  that  offence.  See 
Taking. 

FINDING.  The  result  of  the  delibera- 
tions  of  a  jury  or  a  court.  1  Day,  Cpnn.  238; 
2  id.  12. 

FINE.  In  Conveyancing.  An  amicable 
composition  or  agreement  of  a  suit,  either 
actual  or  fictitious,  by  leave  of  the  court,  by 
which  the  lands  in  question  become,  or  are 
acknowledged  to  be,  the  right  of  one  of  the 
parties.  Coke,  Litt.  120 ;  2  Blackstone,  Comm. 
349  ;  Bacon,  Abr.  Fiiies  and  Recoveries. 

A  fine  is  so  called  because  it  puts  an  ewrf  not  only 
to  the  suit  thus  commenced,  but  also  to  all  ether 
suits  and  controversies  concerning  the  same  matter. 
Such  concords,  says  Doddridge  (Eng.  Lawyer,  84, 
85),  have  been  in  use  in  the  civil  law,  and  are  called 
transactions,  whereof  they  say  thus :  Transactions 
sunt  de  eis  qtuie  in  controversia  sunt,  a  lite  futura  aut 
pendente  ad  certam  cowpositionem  redncuntur,  dando 
aliqiiid  vel  accipiendo.  Or  shorter,  thus  :  Transact 
tio  est  de  re  dubia  et  lite  ancipite  ne  dum  ad  Jinem 
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ducia,  non  gratuita  pactio.  It  is  commonly  defined 
an  assurance  by  matter  of  record,  nnd  is  founded 
upon  a  supposed  previously  existing  right,  and 
upon  a  writ  requiring  the  party  to  perform  his 
eorenant;  although  a  fine  may  be  levied  upon  any 
writ  by  which  lands  may  be  demanded,  charged, 
or  bound.  It  has  also  been  defined  an  acknow- 
ledgment on  record  of  a  previous  gift  or  feoff- 
ment, and  primd  facie  carries  a  fee,  although  it 
may  be  limited  to  an  estate  for  life  or  in  fee-tail. 
Preston,  Conv.  200,  202,  268,  269;  2  Blaokstone, 
Comm.  348,  349. 

3>  The  Stat.  18  Edw.  I.,  called  modna  levandi 
Jines,  declares  and  regulates  the  manner  in  which 
they  should  be  levied  and  carried  on ;  and  that  is 
as  follows.  The  party  to  whom  the  land  is  con- 
veyed or  assured  commences  an  action  at  law 
against  the  other,  generally  an  action  of  covenant, 
by  suing  out  a  writ  of  prsecipe,  called  a  writ  of 
covenant,  that  the  one  shall  convey  the  lands  to 
the  other,  on  the  breach  of  which  agreement  the 
action  is  brought.  The  suit  being  thus  commenced, 
then  follows  the  licentia  concordandi,  or  leave  to 
compromise  the  suit.  The  concord,  or  agreement 
itself,  after  leave  obtained  by  the  court :  this  is 
usually  an  acknowledgment  from  the  deforciants 
that  the  lands  in  question  are  the  lands  of  the  com- 
plainants. The  note  of  the  fine,  which  is  only  a.n 
abstract  of  the  writ  of  covenant  and  the  concord  j 
naming  the  parties,  the  parcels  of  land,  and  the 
agreement.  The  foot  of  the  fine,  or  the  conclusion 
of  it,  which  includes  the  whole  matter,  reciting  the 
parties,  day,  year,  and  place,  and  before  whom  it  was 
acknowledged  or  levied.  See  Cruise,  Fines  j  Ba  con, 
Abr.  Fines  and  Becuveriea ;  Comyns,  Dig.  Fine. 

In  Criminal  La-w.  Pecuniary  punish- 
ment imposed  by  a  lawful  tribunal  upon  a 
person  convicted  of  crime  or  misdemeanor. 
See  Sheppard,  Touchst.  2 ;  Bacon,  Abr.  Fines 
and  Amercements. 

4.  The  amount  of  the  fine  is  frequently 
left  to  the  discretion  of  the  court,  who  ought 
to  proportion  the  fine  to  the  offence.  To  pre- 
vent the  abuse  of  excessive  fines,  the  consti- 
tution of  the  United  States  directs  that  "  ex- 
cessive bail  shall  not  be  required,  nor  excess- 
ive fines  imposed,  nor  cruel  and  unusual 
punishments  inflicted."  Amendm.  to  the 
Constitution,  art.  8. 

PINE  FOR  ALIENATION.  A  sum 
of  money  which  a  tenant  by  knight's  service, 
or  a  tenant  in  capite  by  socage  tenure,  paid  to 
his  lord  for  permission  to  alienate  his  right 
in  the  estate  he  held  to  another,  and  by  that 
means  to  substitute  a  new  tenant  for  himself. 
2  Blackstone,  Comm.  71,  89.  These  fines 
are  now  abolished.  In  France,  a  similar  de- 
mand from  the  tenant,  made  by  the  lord 
yhen  the  former  alienated  his  estate,  was 
called  lods  et  venie.  This  imposition  was 
abolished,  with  nearly  every  other' feudal 
right,  by  the  French  revolution. 

FINE  SUR  COGNIZANCE  DE 
DROIT  COME  CEO  QUE  II>  AD  DE 
SON  DONE.  A  fine  upon  acknowledg- 
ment of  the  right  of  th^  oognizee  as  that 
which  he  hath  of  the  gift  of  the  cognizor. 
By  this  the  deforciant  acknowledges  in  court 
a  former  feoffment  or  gift  in  possession  to 
have  been  made  by  him  to  the  plaintiff.  2 
Blackstone,  Comm.  352  ;  Cunningham,  Law 
Diet. ;  Sheppard,  Touchst.  c.  2 ;  Comyns, 
Dig.  Fine. 


FINE  SUR  COGNIZANCE  DE 
DROIT  TANTUM.  A  fine  upon  acknow 
ledgment  of  the  right  merely.  Generally 
used  to  pass  a  reversionary  interest  which  is 
in  the  cognizor.  2  Blackstone,  Comm.  351 ; 
Jacob,  Law  Diet. ;  Comyns,  Dig. 

FINE  SUR  CONCESSIT.  A  fine 
granted  where  the  cognizor,  in  order  to  make 
an  end  of  disputes,  though  he  acknowledges 
no  precedent  right,  yet  grants  to  the  con- 
signee an  estate  de  novo,  usually  for  life  or 
years,  by  wa^  of  a  supposed  composition.  2 
Blackstone,  Comm.  3d3  ;  Sheppard,  Touchst. 
c.  2. 

FINE  SUR  DONE  GRANT  ET 
RENDER.  A  double  fine,  comprehending 
the  fine  sur  cognizance  de  droit  come  ceo  and 
the  fine  sur  concessit.  It  may  be  used  to 
convey  particular  limitations  of  estates  and 
to  persons  who  are  strangers  or  not  named 
in  the  writ  of  covenant;  whereas  the  fine  sur 
cognizance  de  droit  come  ceo,  etc.  conveys 
nothing  but  an  absolute  estate,  either  of  in- 
heritance, or  at  least  freehold.  Salk.  340.  In 
this  last  species  of  fines  the  cognizee,  after 
the  right  is  acknowledged  to  be  in  him, 
grants  back  again  or  renders  to  the  cognizor, 
or  perhaps  to  a  stranger,  some  other  estate 
in  the  premises.  2  Blackstone,  Comm.  353; 
Viner,  Abr.  Fine;  Comyns,  Dig.  Fine;  1 
Washburn,  Real  Prop.  33. 

FINE-FORCE.  An  absolute  necessity 
or  inevitable  constraint.  Old  Nat.  Brev.  78  ; 
Perkins,  321 ;  Plowd.  94 ;  6  Coke,  11 ;  Cowel. 

FINE  AND  RECOVERY  ACT.  The 
statute  3  &  4  Will.  IV.  c.  74.  This  act  abo- 
lished fines  and  recoveries.  2  Sharswood, 
Blackst.  Comm.  364,  n. :  1  Stephen,  Comm. 
514. 

FINEM  FACERE  (Lat.).  To  make  or 
pay  a  fine.     Bracton,  106  ;  Skene. 

FINES  LE  ROY.  In  Old  EngUsh 
Lavs-.  A  sum  of  money  which  any  one  is  to 
pay  the  king  for  any  contempt  or  offence ; 
which  fine  any  one  that  commits  any  tres- 
pass, or  is  convict  that  he  falsely  denies  his 
own  deed,  or  did  any  thing  in  contempt  of  the 
law,  shall  pay  to  the  king.  Termes  de  la 
Ley  ;  Cunningham,  Law  Diet. 

PINIUM  REGUNDORUM  ACTIO. 
In  CivU  Law.  An  action  for  regulating 
boundaries.     1  Mackeldy,  Civ.  Law,  §  271. 

FIRDNITE  (Sax.).  A  mulct  or  penalty 
imposed  on  military  tenants  for  their  default 
in  not  appearing  in  arms  or  coming  to  an  ex- 
pedition. Cowel.  A  penalty  imposed  for 
murder  committed  in  the  army.     Cowel. 

FIRDSOCNE  (Sax.).  Exemption  from 
military  service.     Spelman,  Gloss. 

FIRE.  The  effect  of  combustion.  Web- 
ster, Diet. 

The  legal  sense  of  the  word  is  the  same  as 
the  popular.  1  Parsons,  Marit.  Law.  231 
et  seq. 

2.  Fire  is  not  a  peril  of  the  sea.  In  Scotch 
law,  however,  fire  is  an  inevitable  accident. 
Bell  Diet. 
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Whether  a,  fire  arises  purely  by  accident, 
or  from  any  other  cause,  when  it  becomes 
uncontrollable  and  dangerous  to  the  public, 
a  man  may,  in  general,  justify  the  destruc- 
tion of  a  house  on  fire  for  the  protection  of 
the  neighborhood ;  for  the  maxim  saluspopuU 
est  suprema  lex  applies  in  such  case.  11 
Coke,  13.  See  Accident  ;  Act  of  God  ;  3 
Wms.  Saund.  422  a,  note  2 ;  3  Coke,  Litt.  57 
a,  n.  1 ;  Hammond,  Nisi  P.  171 ;  1  Cruise, 
Dig.  151, 152 ;  1  Viner,  Abr.  215 ;  1  RoUe, 
Abr.  1 ;  Bacon,  Abr.  Action  on  the  Case,  F  ;  2 
Lois  des  BS,tim.  124:  Newland,  Contr.  323; 
1  Term,  310;  6  id.  489  ;  Ambl.  619. 

3.  When  real  estate  is  let,  and  the  tenant 
covenants  to  pay  the  rent  during  the  term, 
unless  there  are  proper  exceptions  to  such 
covenants,  and  the  premises  are  aftervrards 
destroyed  by  fire  during  the  term,  the  rent 
must  be  paid  although  there  be  no  enjoy- 
ment; for  the  common  rule  prevails,  res 
perit  domino.  The  tenant,  by  the  accident, 
loses  his  term;  the  landlord,  the  residence. 
Story,  Eq.  Jur.  §  102. 

FIRE  AND  SWORD.  Letters  of  fire 
and  sword  were  the  ancient  means  for  dispos- 
sessing a  tenant  who  retained  possession  con- 
trary to  the  order  of  the  judge  and  diligence 
of  the  law.  They  were  directed  to  the  sheriff, 
and  ordered  him  to  call  the  assistance  of  the 
county  to  dispossess  the  tenant.  Bell,  Diet. ; 
Brskine,  Inst.  lib.  iv.  tit.  3,  i  17. 

FIREBOTE.  An  allowance  of  wood  or 
estoves  to  maintain  competent  firing  for  the 
tenant.  A  sufficient  allowance  of  wood  to 
burn  in  a  house.  1  Washburn,  Real  Prop.  99. 
Tenant  for  life  or  years  is  entitled  to  it.  2 
Blackstone,  Comm.  35.  Cutting  more  than 
is  needed  for  present  use  is  waste.  3  Dane, 
Abr.  238;  8  Pick.  Mass.  312-315;  Croke 
Eliz.  593  ;  7  Blngh.  640.  '  The  rules  in  Eng- 
land and  in  this  country  are  different  in  rela- 
tion to  the  kind  of  trees  which  the  tenant  may 
cut.  11  Mete.  Mass.  504 ;  7  Pick.  Mass.  152 ; 
7  Johns.  N.  Y.  227  ;  0  Barb.  N.  Y.  9  ;  2  Zabr. 
N.  J.  521 ;  2  Ohio  St.  180 ;  13  Penn.  St.  438 ; 
3  Leon.  16. 

FIRKIN.  A  measure  of  capacity,  equal 
to  nine  gallons.  The  word  firkin  is  also  used 
to  designate  a  weight,  used  for  butter  and 
cheese,  of  fifty-six  pounds  avoirdupois. 

FIRM.  The  persons  composing  a  part- 
nership, taken  collectively. 

The  name  or  title  under  which  the  mem- 
bers of  a  partnership  transact  business. 

The  word  ia  used  as  synonymous  with  partner- 
ship. The  words  "house,"  "  concern,"  and  "com- 
pany" are  also  used  in  the  same  sense.  This  name 
is  in  point  of  law  conventional,  and  .applicable  only 
to  the  persons  who,  on  each  particular  occasion 
when  the  name  is  used,  are  members  of  the  firm. 
A  firm  is  usually  described,  in  legal  proceedings,  as 
certain  persons  trading  or  carrying  on  business  under 
and  using  the  name,  style,  and  firm  of,  etc.  See  9  Q. 
B.  361;  9  Mees.  &  W.  Bxch.  347;  1  Chitt.  Bail.  49. 

3.  It  may  be  that  the  names  of  all  the 
members  of  the  partnership  appear  in  the 
name  or  style  of  the  firm,  or  that  the  names 
»f  only  a  part  appear,  with  the  addition  of 


"and  company,"  or  other  words  indicating  a 
participation  of  others,  as  partners,  in  the 
business,  16  Pick.  Mass.  428,  429,  or  that  the 
name  of  only  one  of  the  partners,  withjout  such 
addition,  is  the  name  of  the  firm.  It  some- 
times happens  that  the  name  of  neither  of  the 
partners  appears  in  the  style  of  the  firm. 

The  proper  style  of  the  firm  is  frequently 
agreed  upon  in  the  partnership  articles ;  and 
vrtiere  this  is  the  case,  it  becomes  the  duty 
of  every  partner,  in  signing  papers  for  the 
firm,  to  employ  the  exact  name  agreed  upon. 
Collyer,  Partn.  1 215 ;  Story,  Partn.  ?  202.  This 
may  be  necessary,  not  only  to  bind  the  firm 
itself,  Story,  Partn.  g  102,  but  also  to  prevent 
the  partner  signing  from  incurring  a  personal 
liability  both  to  third  persons  and  to  his  co- 
partners. Collyer,  Partn.  §215;  Story,  Partn. 
f§  102,  202;  2  Jac.  &  W.  Ch.  268;  11  Ad.  & 
E.  339;  Pothier,  Partn.  nn.  100,  101. 

3.  So,  the  name  which  a  partnership  as- 
sume, recognize,  and  publicly  use  becomes 
the  legitimate  name  and  style  of  the  firm, 
not  less  so  than  if  it  had  been  adopted  by  the 
articles  of  copartnership,  2  Pet.  186,  198 ; 
and  a  partner  has  no  implied  authority  to 
bind  the  firm  by  any  other  than  the  firm 
name  thus  acquired.  9  Mees.  &  W.  Exch. 
284.  Wherefore,  where  a  firm  consisted  of 
J  B  &  C  H,  the  partnership  name  being  J 
B  only,  and  C  H  accepted  a  bill  in  the 
name  of  "  J  B  &  Co.,"  it  was  held  that  J 
B  was  not  bound  thereby.  9  Mees.  &  W. 
Exch.  284.     See  Dav.  Dist.  Ct.  325. 

4.  If  the  firm  have  no  fixed  name,  a  sign- 
ing by  one,  in  the  name  of  himself  and  com- 
pany, will  bind  the  partnership,  2  Ohio,  61 ; 
and  a  note  in  the  name  of  one,  and  signed  by 
him  "  For  the  firm,  etc.,"  will  bind  the  com- 
pany. 5  Blackf.  Ind.  99.  Where  the  busi- 
ness of  a  firm  is  to  be  carried  on  in  the  name 
of  B  &  D,  a  signature  of  a  note  by  the  names 
and  surnames  of  the  respective  parties  is  a 
sufficient  signature  to  charge  the  partnership. 
3  C.  B.  792.  Where  a  written  contract  is 
made  in  the  name  of  one,  and  another  is  a 
secret  partner  with  him,  both  may  be  sued 
upon  it.    2  Ala.  134  ;  5  Watts,  Penn.  454.  _ 

5.  Where  partners  agree  that  their  busi- 
ness shall  be  conducted  in  the  name  of  one 
person,  whether  himself  interested  in  the 
partnership  business  or  not,  that  is  the  part- 
nership name,  and  the  partners  are  bound  by 
it.  6  Hill,  N.  Y.  322 ;  1  Den.  N.  Y.  405,  471, 
481.  Where  that  name  is  the  name  of  one  of 
the  partners,  and  he  does  business  also  on  his 
own  private  account,  a  contract  signed  by 
that  name  will  not  bind  the  firm,  unless  it 
appears  to  have  been  entered  into  for  the 
firm  ;  but,  if  there  be  no  proof  that  the  con- 
tract was  made  for  the  firm,  the  presumption 
will  be  that  it  was  made  by  the  partner  on 
his  own  separate  account,  and  the  firm  will 
not  be  responsible.  Story,  Partn.  §  139 ; 
Collyer,  Partn.  ?  411  and  note ;  5  Pick.  Mass. 
11 :  9  id.  274;  1  Du.  N.  Y.  405 ;  17  Serg.  & 
R.  Penn.  165;  5  Mas.  C.  C.  176;  5  Pet.  529; 
2  Bouvier,  Inst.  n.  1442  et  seq.  See  Part- 
ners ;  Partnership. 
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6.  The  name  of  the  firm  should  be  distinct 
from  the  names  of  all  other  firms.  When 
there  is  confusion  in  this  respect,  the  partners 
composing  one  firm  may,  in  some  cases,  be 
made  responsible  for  the  debts  of  another. 
See  Peake,  Cas.  80;  7  Bast,  210;  2  Bell, 
Comm.  5th  ed.  670 ;  3  Mart.  La.  n.  s.  39.  As 
to  the  right  of  a  surviving  partner  to  carry 
on  the  business  in  the  name  of  the  firm,  see 
7  Sim.  Ch.  127;  Story,  Partn.  i  100,  note; 
Collyer,  Partn.  ?  162,  note. 

Merchants  and  lawyers  have  different  no- 
tions respecting  the  nature  of  a  firm.  Mer- 
chants are  in  the  habit  of  looking  upon  a  firm 
as  a  body  distinct  from  the  members  com- 
posing it.  Cory,  Accounts,  2d  ed. ;  Lindley, 
Partn.  u.  vii.  p.  163.     The  law  looks  to  the 

Sartners  themselves ;  any  change  among  them 
estroys  the  identity  of  the  firm ;  what  is  called 
the  property  of  the  firm  is  their  property,  and 
what  are  called  the  debts  and  liabilities  of  the 
firm  are  their  debts  and  their  liabilities.  In 
point  of  law,  a  partner  may  be  the  debtor  or 
creditor  of  his  copartners:  but  he  cannot  bo 
either  debtor  or  creditor  of  the  firm  of  which 
he  is  himself  a  member.  4  Mylne  &  C.  Ch. 
171,  172. 

'y.  A  firm  can  neither  sue  nor  be  sued, 
otherwise  than  in  the  name  of  the  partners 
composing  it.  Consequently,  no  action  can 
be  brought  by  the  firm  against  one  of  its 
partners,  nor  by  one  of  its  partners  against 
it;  for  in  any  such  action  one  person  at 
least  would  appear  both  as  plaintiff  and  de- 
fendant, and  it  is  considered  absurd  for  any 
person  to  sue  himself,  even  inform.  1  Barnew. 
&  Aid.  664;  4  Mylne  &  C.  Ch.  171,  172;  6 
Taunt.  598;  6  Pick.  Mass.  320,  321;  5  Gill  & 
J.  Md.  487 ;  Collyer,  Partn.  J  642  and  note. 
For  the  same  reason,  one  firm  cannot  bring 
an  action  against  another  if  there  be  one  or 
more  persons  partners  in  both  firms.  6  Taunt. 
597  ;  2  Bos.  &  P.  120. 

Whenever  a  firm  is  spoken  of  by  its  name 
or  style,  the  courts  admit  evidence  to  show 
what  persons  did  in  fact  constitute  the  firm 
at  the  time  in  question.  6  Taunt.  15;  4Maule 
&  S.  13  ;  2  Keen,  Rolls,  255.  If  persons  trade 
or  carry  on  business  under  a  name,  style,  or 
firm,  whatever  may  be  done  by  them  under 
that  name  is  binding  as  much  as  if  real  names 
had  been  used.  1  Chitt.  Bail.  707 ;  2  Carr. 
&  P.  296  ;  2  Campb.  548 ;  Hayes  &  S.  Exoh. 
Ir.  43. 

8.  Any  change  in  the  persons  composing  a 
firm  is  productive  of  a  new  signification  of 
the  name.  If,  therefore,  a,  legacy  is  left  to  a 
firm,  that  is  a  legacy  to  those  who  compose  it 
at  the  time  the  legacy  vests,,  see  2  Keen, 
Rolls,  255;  3  Mylne  &  C.  507;  7  De  Gex,  M. 
&  G.  673 ;  and  if  a  legacy  is  left  to  the  repre- 
sentatives of  an  old  firm,  it  will  be  payable 
to  the  executors  of  the  survivors  of  the  part- 
ners constituting  the  firm  alluded  to,  and  not 
to  its  successors  in  business.  11  Ir.  Eq.  451 ; 
1  Lindley,  Partn.  166.  Again,  an  authority 
given  to  a  firm  of  two  partners  cannot,  it 
would  seem,  be  exercised  by  them  and  a  third 
person  afterwards  taken  into  partnership  with 


them.  6  Bingh.  n.  c.  201.  See  4  Ad.  &  E. 
832 ;  16  Sim.  Ch.  121 ;  7  Hare,  Ch.  351 ;  4 
Ves.  Ch.649. 

A  name  may  be  a  trade-mark ;  and,  if  it 
is,  the  use  of  it  by  others  will  be  illegal,  if 
they  pass  off  themselves  or  their  own  goods 
for  the  firm  or  the  goods  of  the  firm  whose 
name  is  made  use  of.  2  Keen,  Rolls,  213  ;  4 
Kay  &  J.  Ch.  747.  Moreover,  if  this  is  done 
intentionally,  the  illegality  will  not  be  affected 
by  the  circumstance  that  the  imitators  of  the 
trade-mark  are  themselves  of  the  same  name 
as  those  whose  mark  they  imitate.  13  Beav. 
Rolls,  209 ;  3  De  Gex,  M.  &  0.  896. 

9.  An  action  by  a  firm  may  be  defeated 
by  a  defence  founded  on  the  conduct  of  one 
of  the  partners.  If  one  member  of  a  firm  is 
guilty  of  a  fraud  in  entering  into  a  contract 
on  behalf  of  the  firm,  his  fraud  may  be  relied 
on  as  a  defence  to  an  action  on  the  contract 
brought  by  him  and  his  copartners ;  for  their 
innocence  does  not  purge  his  guilt.  See  Ry. 
&  M.  178  ;  2  Smale  &  G.  422  ;  5  De  Gex,  M. 
&  G.  160  ;  2  Beav.  Rolls,  128  ;  10  id.  523  ;  3 
Drew.  Ch.  3  ;  3  Term,  454 ;  9  Barnew.  &  C. 
241.  The  above  rule  seems  not  to  rest  upon 
the  ground  that  the  act  of  the  one  partner  is 
imputable  to  the  firm ;  it  governs  when  the 
circumstances  are  such  as  to  exclude  the  doc- 
trine of  agency.  Thus,  if  a  partner  pledges 
partnership  property,  and  in  so  doing  clearly 
acts  beyond  the  limits  of  his  authority,  still, 
as  he  cannot  dispute  the  validity  of  his  own 
act,  he  and  his  copartners  cannot  recover  the 
property  so  pledged  by  an  action  at  law.  5 
Exch.  489.  So,  although  a  partner  has  no 
right  to  pay  his  own  separate  debt  by  setting 
off  against  it  a  debt  due  from  his  creditor  to 
the  firm,  yet  if  he  actually  agrees  that  such 
set-off  shall  be  made,  and  it  is  made  accord- 
ingly, he  'and  his  copartners  cannot  after- 
wards in  an  action  recover  the  debt  due  to 
the  firm.  7  Mees.  &  W.  Exch.  204 ;  7  Mann. 
&  G.  607 ;  9  Barnew.  &  C.  532 ;  1  Lindley, 
Partn.  169,  170;  1  Maule  &  S.  751. 

10.  If  a  person  becomes  surety  to  a  firm, 
it  is  important  to  ascertain  whether  he  clearly 
contemplated  changes  in  the  firm,  and  agreed 
to  become  surety  to  a  fluctuating  body,  or  not. 
If  he  did,  his  liability  is  not  discharged  by 
any  change  among  the  members  constituting 
the  partnership  at  the  time  he  became  surety, 
10  Barnew.  &C.  122;  12  East,  400;  2  Campb. 
422 ;  5  Barnew.  &  Aid.  261 ;  but  if  no  such 
intention  can  be  shown,  then  a,  contract  of 
suretyship  entered  into  with  a  firm  will  be 
deemed  to  be  binding  so  long  only  as  the  firm 
remains  unchanged,  and  consequently  any 
change  in  it,  whether  by  the  death  or  the 
retirement  of  a  partner,  7  Hare,  Ch.  50 ;  3 
East,  484;  4  Taunt.  673;  4  Russ.  154;  1 
Bingh.  452 ;  3  Q.  B.  703 ;  7  Term,  254 ;  10 
Ad.  &  E.  30,  or  by  the  introduction  of  a  new 
partner,  2  W.  Blackst.  934,  immediately  puts 
an  end  to  the  surety's  liability  so  far  as  sub- 
sequent events  are  concerned.  In  all  such 
oases  the  surety's  position  and  risk  are  altered, 
and,  whether  he  has  in  fact  been  damnified 
by  the  change  or  not,  he  has  a  right  to  say. 
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non  in  h(BC  fcedera  veni.  Similar  doctrines 
apply  to  cases  where  a  person  becomes  surety 
for  the  conduct  of  a  firm.  3  Campb.  52 ;  5 
Mees.  &  W.  Exoh.  580;  1  Bingh.  452.  See 
6  Q.  B.  514;  4  Bos.  &  P.  34;  3  Exch.  320 ;  9 
id.  197;  2  Ves.  &  B.  Ch.  Ir.  79,  83 ;  8  Clark 
&  F.  Hou.  L.  214;  1  Lindley,  Partn.  172- 
174 ;  1  Glyu  &  J.  389, 409 ;  2  id.  246 ;  De  Gex, 
300 ;  2  Rose,  Bank.  239, 328 ;  4  Dow  &  C.  Hou. 
L.  426;  3  Deas.  305. 

FIRM  A  (L.  Lat.).  A  farm  or  rent  re- 
served on  letting  lands,  anciently  frequently 
reserved  in  provisions.  Spelman,  Gloss. ; 
Cunningham,  Law  Diet. 

A  banquet ;  supper ;  provisions  for  the 
table.     DuCange. 

A  tribute  or  custom  paid  towards  entertain- 
ing the  king  for  one  night.  Domesday  ;  Cowel. 

A  rent  reserved  to  be  paid  in  money,  called 
then  alha  firma  (white  rents,  money  rents). 
Spelman,  Gloss. 

A  lease.  A  letting.  Ad,  firmam  tradidi 
(I  have  farm  let).     Spelman,  Gloss. 

A  messuage  with  the  house,  garden,  or 
lands,  etc.  connected  therewith.  Coke,  Litt. 
5  a;  Sheppard,  Touchst.  93.     See  Farm. 

FIRM  A  FEODI  (L.  Lat.).  Fee-farm. 
See  Feodi-Fibma. 

FIRMAN.  A  passport  granted  by  the 
Great  Mogul  to  captains  of  foreign  vessels  to 
trade  within  the  territories  over  which  he 
has  jurisdiction  ;  a  permit. 

FIRMARIUS  (L.  Lat.).  A  ferraor.  A 
lessee  of  a  term.  Firmarii  comprehend  all 
such  as  hold  by  lease  for  life  or  lives  or  for 
year,  by  deed  or  without  deed.  Coke,  2d 
Inst.  144,  145  ;  1  Washburn,  Real  Prop.  107 ; 
8  Pick.  Mass.  312-315 ;  7  Ad.  &  E.  637. 

FIRST  FRUITS.  The  first  year's  whole 
profits  of  the  spiritual  preferments.  There 
were  three  valuations  [valor  beneficium)  at 
diff'erent  times,  according  to  which  these  first 
fruits  were  estimated,  made  in  1253,  1288, 
and  1318.  A  final  valuation  was  made  by 
the  26  Hen.  VIII.  c.  3. 

They  now  form  a  perpetual  fund,  called 
Queen  Anne's  bounty,  the  income  of  which 
is  used  for  the  augmentation  of  poor  livings. 

1  Sharswood,  Blackst.  Comm.  284,  and  notes; 

2  Burn,  Eccl.  Law.  260. 

FIRST  IMPRESSION.  First  exami- 
nation. First  presentation  to  a  court  for 
examination  or  decision.  A  cause  which 
presents  a  nevv  question  for  the  first  time, 
and  for  which,  consequently,  there  is  no  pre- 
cedent, is  said  to  be  a  case  of  the  first  im- 
pression. 

FIRST  PURCHASER.  In  the  English 
law  of  descent,  the  first  purchaser  was  he 
who  first  acquired  an  estate  in  a  family 
which  still  owns  it.  A  purchase  of  this  kind 
signifies  any  mode  of  acquiring  an  estate, 
except  by  descent.   2  Blackstone,  Comm.  220. 

FISC.  In  CIvU  Law.  The  treasury  of 
a  prince ;  the  public  treasury.    1  Low.  C.  361. 

Hence,  to  confiscate  a  thing  is  to  appropriate  it 
to  the  Jisc,    Paillet,  Droit  Publio,  21,  n.,  says  that 


fiaciia,  in  the  Roman  law,  signified  the  treasure  of 
the  prince,  and  serarium  the  treasure  of  the  state. 
But  this  distinction  was  not  observed  in  France. 
See  Law  10,  ff.  Dejure  Fiaci. 

FISCAL.  Belonging  to  the  fisc,  or  puhlic 
treasury. 

FISH.  An  animal  which  inhabits  the 
water,  breathes  by  means  of  gills,  swims  by 
the  aid  of  fins,  and  is  oviparous. 

Fishes  in  rivers  and  in  the  sea  are  con- 
sidered as  animals  Jerce  natures ;  conse- 
quently, no  one  has  any  property  in  them 
until  they  have  been  captured ;  and,  like 
other  wild  animals,  if,  having  been  taken, 
they  escape  and  regain  their  liberty,  the 
captor  loses  his  property  in  them. 

FISH  ROYAL.  A  whale,  porpoise,  or 
sturgeon  thrown  ashore  on  the  coast  of  Eng- 
land belonged  to  the  king  as  a  branch  of  his 
prerogative.  Hence  these  fish  are  termed 
royal  fish.  Hale,  De  Jure  Mar.  pt.  1,  c.  7  ;  1 
Sharswood,  Blackst.  Comm.  290 ;  Plowd.  305 ; 
Bracton,  1.  3,  c.  3. 

FISHERY.  A  place  prepared  for  catch- 
ing fish  with  nets  or  hooks.  This  is  com- 
monly applied  to  the  place  of  drawing  a 
seine  or  net.     1  Whart.  Penn.  131,  132. 

A  common  of  fishery  is  not  an  exclusive 
right,  but  one  enjoyed  in  common  with  cer- 
tain other  persons.     3  Kent,  Comm.  329. 

A  free  fishery  is  said  to  be  a  franchise  in 
the  hands  of  a  subject,  existing  by  grant  or 
prescription,  distinct  from  an  ownership  in 
tiie  soil.  It  is  an  exclusive  right,  and  applies 
to  a  public  navigable  river,  without  any  right 
in  the  soil.     3  Kent,  Comm.  329. 

A  several  fishery  is  one  by  which  the  party 
claiming  it  has  the  right  of  fishing,  independ- 
ently of  all  others,  so  that  no  person  can 
have  a  coextensive  right  with  him  in  the 
object  claimed;  but  a  partial  and  independ- 
ent right  in  another,  or  a  limited  liberty, 
does  not  derogate  from  the  right  of  the  owner, 
5  Burr.  2814. 

A  distinction  has  been  made  between  a  common 
fishery  {commmie  piacarium),  which  may  mean  for 
all  mankind,  as  in  the  sea,  and  a  common  of  fishery 
(communium  piecariee),  which  is  a  right,  in  common 
with  certain  other  persons,  in  a  particular  stream. 
8  Taunt.  183.  Mr.  Angell  seems  to  thinly  that 
common  of  Jiahery  and  free  Jiahery  are  convertible 
terms.     Law  of  Watercourses,  e.  6,  ss.  3,  4. 

Mr.  Woolrych  says  that  sometimes  a  free  fishery 
is  confounded  with  a  several,  sometimes  it  is  said  to 
be  synonymous  with  common,  and  again  it  is  treated 
as  distinct  from  either.     Law  of  Waters,  etc.  97. 

A  several  fishery,  as  its  name  imports,  is  an 
exclusive  property :  this,  however,  is  not  to  be 
understood  as  depriving  the  territorial  owner  of  his 
right  to  a  several  fishery  when  he  grants  to  another 
person  permission  to  fish;  for  he  would  continue 
to  be  the  several  proprietor  although  he  should 
suffer  a  stranger  to  hold  a  coextensive  right  with 
himself.     Woolryoh  on  Wat.  96. 

These  distinctions  in  relation  to  several,  free, 
and  common  of  fishery  are  not  strongly  marked, 
and  the  lines  are  sometimes  scarcely  perceptible. 
"  Instead  of  going  into  the  black-letter  books  to 
learn  what  was  a  fishery,  and  a  freer  fishery,  and 
a  several  fishery,"  says  Huston,  J.,  "  I  am  disposed 
to  regard  our  own  acts,  even  though  differing  from 
old  feudal  law,"    1  Whart  Penn.  132. 
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S.  The  right  of  fishery  is  to  be  considered 
•with  reference  to  navigable  waters  and  to 
waters  not  navigable ;  meaning,  by  the  for- 
mer, those  in  which  the  tide  ebbs  and  flows ; 
by  the  latter,  those  in  which  it  does  not. 
By  the  common  law  of  England,  the  fisheries 
in  all  the  navigable  waters  of  the  realm  be- 
long to  the  crown  by  prerogative,  in  such 
way,  nevertheless,  as  to  be  common  to  all  the 
subjects:  so  that  an  individual  claiming  an 
exclusive  fishery  in  such  waters  must  show 
it  strictly  by  grant  or  prescription.  In  rivers 
not  navigable  the  fisheries  belong  to  the  own- 
ers of  the  soil  or  to  the  riparian  proprietors. 
2  Blackstone,  Comm.  39 ;  Hale,  De  Jure  Mar. 
c.  4;  1  Mod.  105;  6  id.  73;  1  Salk.  357; 
WiUes,  265;  4  Term,  437;  4  Burr.  2162; 
Dav.  155  ;  7  Coke,  16  a;  Plowd.  154  a.  The 
common  law  has  been  declared  to  be  the  law 
in  several  of  the  United  States,  17  Johns. 
N.  Y.  195 ;  19  id.  256  ;  20  id.  90 ;  6  Cow.  N.  Y. 
518  ;  3  N.  H.  321 ;  1  Pick.  Mass.  180  :  4  id. 
145  ;  5  id.  199  ;  5  Day,  Conn.  72  ;  1  Baldw. 
C.  C.  60 ;  5  Mas.  C.  C.  191 ;  5  Harr.  &  J.  Md. 
193 ;  2  Conn.  481.  But  in  Pennsylvania, 
North  Carolina,  and  South  Carolina,  the  right 
of  fishery  in  the  great  rivers  of  those  states, 
though  not  tide-waters,  is  held  to  be  vested 
in  the  state  a"nd  open  to  all  the  world.  2 
Binn.  Penn.  475  ;  14  Serg.  &  R.  Penn.  71 ;  1 
M'Cord,  So.  C.  580 ;  3  Ired.  No.  C.  277.  The 
free  right  of  fishery  in  navigable  waters 
extends  to  the  taking  of  shell-fish  between 
high  and  low  water-mark.     2  Bos.  &  P.  472  ; 

5  Bay,  Conn.  22 ;  37  Me.  472. 

3.  In  Massachusetts  and  Maine,  private 
fisheries  are  subject  to  legislative  control.  5 
Pick.  Mass.  199:  9i(i.87;  2  Cush.  Mass.  257 ; 

6  id.  380 ;  13  Me.  417  ;  15  id.  9 ;  17  id.  106 ; 
see,  also,  20  Johns.  N.  Y.  90 ;  and  public 
fisheries  may  be  appropriated  by  towns  in 
which  the  waters  lie.  4  Mass.  140;  14  id.  488. 
Public  fisheries  are,  of  course,  subject  to 
legislative  regulation.  37  Me.  472 ;  18  How. 
571 ;  1  Baldw.  C.  C.  76.  Private  or  several 
fisheries  in  navigable  waters  may  be  esta- 
blished by  the  legislatures,  or  may,  perhaps, 
be  acquired  by  prescription  clearly  proved, 
16  Pet.  369 ;  6  Cow.  N.  Y.  369 ;  5  Ired.  No.  C. 
118 ;  1  Wend.  N.  Y.  237 ;  4  Md.  262 ;  10 
Cush.  Mass.  369 ;  and  in  some  of  the  United 
States  there  are  such  private  fisheries,  esta- 
blished during  the  colonial  state,  which  are 
still  held  and  enjoyed  as  such :  as,  in  the 
Delaware.  1  Whart.  Penn.  145 ;  1  Baldw. 
C.  C.  76.  The  right  of  private  fishery  may 
exist  not  only  in  the  riparian  proprietor,  but 
also  in  another  who  has  acquired  it  by  grant 
orotherwise.  Coke,  Litt.  122 a,  n.  7  ;  Schultes, 
Aq.  Rights,  40,  41 ;  Angell,  Waterc.  184.  But 
see  2  Salk.  637.  Such  a  right  is  held  subject 
to  the  use  of  the  waters  as  a  highway,  An- 
gell, Tide- Wat.  80-83  ;  1  South.  N.  J.  61 ;  1 
Jones,  No.  C.  299 ;  1  Campb.  516 ;  1  Whart. 
Penn.  136,  and  to  the  free  passage  of  the 
fish.  7  East,  195 ;  1  Rice,  So.  C.  447 ;  5  Pick. 
Mass.  199  ;  10  Johns.  N.  Y.  236 ;  17  id.  195 ; 
4  Mass.  522;  15  Me.  303,  378. 

4.  Oysters  which  have  been  taken,  and 
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have  thus  become  private  property,  may  be 
planted  in  a  new  place  flowed  by  tide-water 
and  where  there  are  none  naturally,  and  yet 
remain  the  private  property  of  the  person 
planting  them.  14  Wend.  N.  Y.  42 ;  4  Barb. 
N.  Y.  592  j  2  R.  I.  434.  A  state  may  pass 
laws  prohibiting  the  citizens  of  other  states 
from  taking  oysters  within  its  territorial 
limits.  4  Wash.  C.  C.  371 ;  Angell,  Tide- 
Wat.  156. 

See,  generally,  2  Blackstone,  Comm.  39  ;  3 
Kent,  Comm.  409  ;  Bacon,  Abr.  Prerogative; 
Schultes,  Aq.  Rights  ;  Washburn,  Easements. 

FISK.  In  Scotch  La-wr.  The  revenue 
of  the  crown.  Generally  used  of  the  per- 
sonal estate  of  a  rebel  which  has  been  for- 
feited to  the  crown.     Bell,  Diet. 

FISTT7CA  (Lat. ;  spelled,  &\so,  festuca  ; 
called,  otherwise,  haculum,  virga,  fustis). 
The  rod  which  was  transferred,  in  one  of  the 
ancient  methods  of  feoflment,  to  denote  a 
transfer  of  the  property  in  land.  Spelman, 
Gloss. 

FIXING  BAIL.  In  Practice.  Render- 
ing absolute  the  liability  of  special  bail. 

The  bail  are  fixed  upon  the  issue  of  a  ca. 
sa.  [capias  ad  satisfaciendum)  against  the 
defendant,  2  Nott  &  M'C.  So.  C.  569;  16 
Johns.  N.  Y.  117 ;  3  Harr.  N.  J.  9 ;  11  Tex. 
15,  and  a  return  of  non  est  thereto  by  the 
sheriff,  4  Day,  Conn.  1 ;  2  Bail.  So.  C.  492 ; 
3__Rich.  So.  C.  145 ;  1  Vt.  276;  7  Leigh,  Va. 
371,  made  on  the  return-day,  2  Mete.  Mass. 
590;  1  Rich.  So.  C.  421;  unless  the  defend- 
ant be  surrendered  within  the  time  allowed 
ex  gratid  by  the  practice  of  the  court.  3 
Conn.  316  ;  9  Serg.  &  R.  Penn.  24 ;  2  Johns. 
N.  Y.  101 ;  9  id.  84;  1  Dev.  No.  C.  91  ;  11 
Gill  &  J.  Md.  92 ;  2  Hill,  N.  Y.  216 ;  8  Cal. 
552;  17Ga.  88. 

In  New  Hampshire,  1  N.  H.  472,  and 
Massachusetts,  2  Mass.  485,  bail  are  not  fixed 
till  judgment  on  a  sd.fa.  is  obtained  against 
them,  except  by  the  death  of  the  defendant 
after  a  return  of  non  est  to  an  execution 
against  him. 

The  death  of  the  defendant  after  a  return 
of  non  est  by  the  sheriff  prevents  a  surrender, 
and  fixes  the  bail  inevitably.  5  Binn.  Penn. 
332;  4  Johns.  N.  Y.  407;  3  M'Cord,  So.  C. 
49;  4  Pick.  Mass.  120;  4  N.  H.  29;  12 
Wheat.  604.  See  1  Ov.  Tenn.  224;  1  Ohio, 
35  ;  2  Ga.  331. 

In  Georgia  and  North  Carolina,  bail  are 
not  fixed  till  judgment  is  obtained  against 
them.    3  Dev.  No.  C.  155 ;  2  Ga.  331. 

FIXTURES.  Personal  chattels  affixed 
to  real  estate,  which  may  be  severed  and  re- 
moved by  the  party  who  has  affixed  them,  or 
by  his  personal  representative,  against  the 
will  of  the  owner  of  the  freehold. 

_  3.  Questions  frequently  arise  as  to  whether 
given  appendages  to  a  house  or  land  are  to  be 
considered  part  of  the  real  estate,  or  whether 
they  are  to  be  treated  as  personal  property : 
the  latter  are  movable,  the  former  not. 

The  annexation  may  be  actual  or  construct- 
ive.    1st.  By  actual  annexation  is  understood 
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every  mode  by  which  a  chattel  can  be  joined 
or  united  to  the  freehold.  The  article  must 
not  be  merely  laid  upon  the  ground :  it  must 
be  fastened,  fixed,  or  set  into  the  land,  or  into 
Home  such  erection  as  is  unquestionably  a 
part  of  the  realty ;  otherwise  it  is  in  no  sense 
a  fixture.  Buller,  Nisi  P.  34;  3  East,  88 ;  9 
id.  215;  1  Taunt.  21;  Pothier,  Traitd  des 
Choses,  §  1.  Locks,  iron  stoves  set  in  brick- 
work, posts,  and  window-blinds,  afibrd  ex- 
amples of  actual  annexation.  See  5  Hayw. 
No.  C.  109 ;  20  Johns.  N.  Y.  29 ;  1  Harr.  & 
J.  Md.  289 ;  3  M'Cord,  So.  C.  553 ;  9  Conn. 
63 ;  1  Miss.  508,  620 ;  7  Mass.  432 ;  15  id. 
159 ;  4  Ala.  314.  Some  things,  however, 
have  been  held  to  be  parcel  of  the  realty 
which  are  not  annexed  or  fastened  to  it ;  for 
example,  deeds  or  chattels  which  relate  to  the 
title  of  the  inheritance  and  go  to  the  heir. 
Sheppard,  Touchst.  469.  But  loose,  movable 
machinery  used  in  prosecuting  any  business 
to  which  the  freehold  is  adapted  cannot  be 
considered  part  of  the  real  estate  nor  in  any 
way  appurtenant  to  it.  12  N.  H.  205.  See, 
however,  2  Watts  &  S.  Penn.  116,  390.  So 
deer  in  a  park,  fish  in  a  pond,  and  doves  in  a 
dove-house,  go  to  the  heir,  and  not  to  the  exe- 
cutor, being,  like  keys  and  heirlooms,  con- 
structively annexed  to  the  inheritance.  Shep- 
pard, Touchst.  90;  Pothier,  Trait6  des  Choses, 
l\. 

3.  The  general  rule  is,  that  fixtures  once 
annexed  to  the  freehold  become  part  of  the 
realty.  But  to  this  rule  there  are  exceptions : 
as,  first,  where  there  is  a  manifest  intention 
to  use  the  fixture  in  some  employment  dis- 
tinct from  that  of  the  occupant  of  the  real 
estate;  second,  where  it  has  been  annexed 
merely  for  the  purpose  of  carrying  on  a 
trade,  3  East,  88;  4  "Watts,  Penn.  330 ;  for 
the  fact  that  it  was  put  up  for  such  a  purpose 
indicates  an  intention  that  the  thing  should 
not  become  part  of  the  freehold.  See  1  H. 
Blackst.  260.  But  if  there  is  a  clear  inten- 
tion that  the  thing  should  be  permanently 
annexed  to  the  realty,  its  being  used  for  pur- 
poses of  trade  would  not,  perhaps,  bring  the 
ease  within  one  of  the  exceptions.  1  II. 
Blackst.  260. 

4.  With  respect  to  the  different  classes  of 
persons  who  claim  the  right  to  remove  a  fix- 
ture, it  has  been  held  that  where  the  question 
arises  between  an  executor  and  the  heir  at  law 
the  rule  is  strict  that  whatever  belongs  to  the 
estate  to  which  the  fixture  appertains  will 
go  to  the  heir;  but  if  the  ancestor  manifested 
ah  intention  (which  it  is  said  may  be  inferred 
from  circumstances)  that  the  things  afiBxed 
should  be  considered  personalty,  they  will  be 
so  treated,  and  will  go  to  the  executor.  See  Ba- 
con, Abr.  Executor,  Administrator;  2  Strange, 
1141;  1  P.  Will.  Ch.  94;  Buller,  Nisi  P. 
34.  As  between  a  vendor  and  vendee  tho 
same  strictness  applies  as  between  an  execu- 
tor and  an  heir  at  law ;  for  all  fixtures  which 
belong  to  the  premises  at  the  time  of  the  sale, 
or  which  have  been  erected  by  the  vendor, 
whether  for  purposes  of  trade  or  manufac- 
ture, or  not,  as  potash-kettles  for  manufac- 


turing ashes,  and  the  like,  pass  to  the  vendee 
of  the  land,  unless  they  have  been  expressly 
reserved  by  the  terms  of  the  contract.  6  Cow. 
N.  Y.  663 ;  20  Johns.  N.Y.  29.  The  same  rule 
applies  as  between  mortgagor  and  mortgagee, 
15  Mass.  159;  1  Atk.  Ch.477;  16  Vt.  124;  12 
N.  H.  205 ;  and  as  between  a  devisee  and  the 
executor,  things  permanently  annexed  to  the 
realty  at  the  time  of  the  testator's  death 
pass  to  the  devisee, — his  right  to  fixtures 
being  similar  to  that  of  a  vendee.  2  Barnew. 
&  C.  80. 

5.  But  as  between  a  landlord  and  his 
tenami  the  strictness  of  the  ancient  rule  has 
been  much  relaxed.  The  rule  here  is  under- 
stood to  be  that  a  tenant,  whether  for  life,  for 
years,  or  at  will,  may  sever  at  any  time 
before  the  expiration  of  his  tenancy,  and 
carry  away,  all  such  fixtures  of  a  chattel  na- 
ture as  he  has  himself  erected  upon  the  de- 
mised premises  for  the  purposes  of  ornament, 
domestic  convenience,  or  to  carry  on  trade; 
provided,  always,  that  the  removal  can  be 
effected  without  material  injury  to  the  free- 
hold. 16  Day,  Conn.  322;  16  Mass.  449; 
4  Pick.  Mass.  310 ;  2  Dev.  No.  C.  376 ;  1 
Bail.  So.  C.  541 ;  7  Barb.  N.  Y.  263  ;  1  Den. 
N.  Y.  92 ;  19  N.  Y.  234.  There  have  been 
adjudications  to  this  effect  with  respect  to 
bakers'  ovens ;  salt-pans  ;  carding-machines ; 
cider  mills  and  furnaces ;  steam-engines ; 
soap-boilers'  vats  and  copper  stills;  mill- 
stones; Dutch  barns  standing  on  a  founda- 
tion of  brick-work  set  into  the  ground ;  a 
varnish-house  built  upon  a  similar  founda- 
tion, with  a  chimney ;  and  to  a  ball-room, 
erected  by  the  lessee  of  an  inn,  resting  upon 
stone  posts  slightly  imbedded  in  the  soil; 
and  also  in  regard  to  things  ornamental  or  for 
domestic  convenience:  as,  furnaces;  stoves; 
cupboards  and  shelves  :  bells  and  bell-pulls ; 
gas-fixtures;  pier-  and  chimney-glasses,  al- 
though attached  to  the  wall  with  screws; 
marble  chimney-pieces;  grates;  window- 
blinds  and  curtains.  The  decisions,  how- 
ever, are  adverse  to  the  removal  of  hearth- 
stones, doors,  windows,  locks  and  keys;  be- 
cause such  things  are  peculiarly  adapted  to 
the  house  in  which  they  are  afiixed;  also,  to 
all  such  substantial  additions  to  the  pre- 
mises as  conservatories,  greenhouses  (except 
those  of  a  professional  gardener),  stables, 
pig-sties  and  other  outhouses,  shrubbery 
and  flowers  planted  in  a  garden.  Nor  has 
the  privilege  been  extended  to  erections  for 
agricultural  purposes;  though  it  is  difficult 
to  perceive  why  such  fixtures  should  stand 
upon  a  less  favored  basis  than  trade  fixtures, 
when  the  relative  importance  of  the  two  arts 
is  considered.  Taylor,  Landl.  &  Ten.  H  544- 
550. 

6.  The  time  for  exercising  the  right  of 
removal  is  a  matter  of  some  importance.  A 
tenant  for  years  may  remlove  them  at  any 
time  before  he  gives  up  the  possession  of  the 

E remises,  although  it  may  be  after  his  term 
as  expired,  and  heis  holding  over.  1  Barnew. 
&  C.  79 ;  2  East,  88.  But  tenants  for  life 
or  at  will,  having  uncertain  interests  in  the 
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land,  have,  after  the  determination  of  their 
estates  not  occasioned  by  their  own  fault,  a 
reasonable  time  within  which  to  remove  their 
fixtures.    3  Atk.  Ch.  13. 

'7.  If  a  tenant  quits  possession  of  the  land 
without  removing  such  fixtures  as  he  is  en- 
titled to,  the  property  in  them  immediately 
vests  in  the  landlord,  and  though  they  are 
subsequently  severed  the  tenant's  right  to 
them  does  not  revive.  If,  therefore,  a  tenant 
desires  to  h^ve  any  such  things  upon  the  pre- 
mises after  the  expiration  of  his  term,  for  the 
purpose  of  valuing  them  to  an  incoming  ten- 
ant, or  the  like,  he  should  take  care  to  get  the 
landlord's  consent;  otherwise  he  will  lose  his 
property  in  them  entirely.  1  Barnew.  &  Ad. 
394 ;  2  Mees.  &  W.  Exch.  450.  The  rights  of 
parties  with  respect  to  particular  articles 
are  sometimes  regulated  by  local  customs, 
especially  as  between  outgoing  and  incoming 
tenants ;  and  in  cases  of  this  kind  it  becomes 
a  proper  criterion  by  which  to  determine  the 
character  of  the  article,  and  whether  it  is  a 
fixture  or  not. 

See,  generally,  on  this  subject,  Viner,  Abr. 
Landlord  and  Tenant  (A) ;  Bacon,  Abr.  Exe- 
cutors, etc.  (H  3) ;  Comyns.'Dig.  Biens  (B,  0) ; 
2Sharswood,  Blackst.  Coram.  281,  n.  23;  Po- 
thier.  Traits  des  Choses :  4  Coke,  03,  64;  Coke, 
Litt.  53  a,  and  note  5,  by  Hargrave ;  F.  Moore, 
177 ;  Bouvier,  Inst.  Index ;  2  Washburn, 
Real  Prop. 

FLAG.  A  symbol  of  nationality  carried  by 
soldiers,  ships,  etc.,  and  used  in  many  places 
where  such  a  symbol  is  necessary  or  proper. 

For  the  law  upon  the  subject  of  nationality 
of  a  cargo  as  determined  by  the  flag,  see  5 
East,  398 ;  9  id.  283 ;  3  Bos.  &  P.  201;  1  C. 
Rob.  Adm.  1;  5  id.  16;  1  Dods.  Adm.  81, 
131;  9  Cranch,  388;  2  Parsons,  Marit.  Law, 
114,  118,  n.,  129. 

FLAG,  DUTY  OF  THE.  Saluting  the 
British  flag,  by  striking  the  flag  and  lowering 
the  topsails  of  a  vessel,  exacted  as  a  tribute  to 
the  sovereignty  of  England  over  the  British 
seas. 

FLAG  OF  THE  T7NITED   STATES. 

By  the  act  entitled  "An  act  to  establish  the 
flag  of  the  United  States,"  passed  April  4, 
1818,  3  Story,  U.  S.  Laws,  1607,  it  is  en- 
acted— 

J  1.  That,  from  and  after  the  fourth  day  of 
July  next,  the  flag  of  the  United  States  be 
thirteen  horizontal  stripes,  alternate  red  and 
white  ;  that  the  union  be  twenty  stars,  white 
in  a  blue  field. 

J  2.  That,  on  the  admission  of  every  new 
state  into  the  Union,  one  star  be  added  to  the 
union  of  the  flag ;  and  that  such  addition 
shall  take  effect  on  the  fourth  day  of  July 
then  next  succeeding  such  admission. 

FLAGRANS  CRIMEN.  In  Roman 
La'wr.  A  term  denoting  that  a  crime  is  being 
or  has  just  been  committed :  for  example, 
when  a  crime  has  just  been  committed  and  the 
■corpus  delictum  is  publicly  exposed,  or  if  a 
mob  take  place,  or  if  a  house  be  feloniously 
burned,  these  are  severally  ^^ajrons  crimen. 


The  term  used  in  France  is  flagrant  dAit. 
The  Code  of  Criminal  Instruction  gives  the 
following  concise  definition  of  it,  art.  41 : 
"  Le  d61it  qui  se  commet  actuellement  ou  qui 
vient  de  se  commettre,  est  un  flagrant  d61it," 

FLAGRANTI  DELICTO  (Lat.).  In  the 
very  act  of  committing  the  crime.  4  Black" 
stone,  Comm.  307. 

FLAVIANTTM  JUS  (Lat.).  A  treatise 
on  civil  law,  which  takes  its  name  from  it« 
author,  Cneius  Flavins.  It  contains  forms  of 
actions.     Vioat,  Voc.  Jur. 

FLEDUITE.  A  discharge  or  freedom 
from  amercements  where  one  Having  been  an 
outlawed  fugitive  cometh  to  the  place  of  our 
lord  of  his  own  accord.     Termes  de  la  Ley, 

The  liberty  to  hold  court  and  take  up  the 
amercements  for  beating  and  striking.  Cowel. 

The  fine  set  on  a  fugitive  as  the  price  of 
obtaining  the  king's  freedom.  Spelman, 
Gloss. 

FLEET.  A  place  of  running  water  where 
the  tide  or  float  comes  up. 

A  prison  in  London,  so  called  from  a  river 
or  ditch  which  was  formerly  there,  on  the 
side  of  which  it  stood. 

FLETA.  The  title  of  an  ancient  law- 
book, supposed  to  have  been  written  by  a 
judge  while  confined  in  the  Fleet  prison. 

It  ia  written  in  Latin,  and  is  divided  into  six 
books.  The  author  lived  in  the  reigns  of  Edward 
II.  and  Edward  III.  See  lib.  2,  cap.  66,  \  Item 
quod  nuHua ;  lib.  1,  cap.  20,  J  qui  cceperunt ;  10 
Coke,  pref.  Edward  II.  was  crowned  a.d.  1306. 
Edward  III.  was  crowned  1326,  and  reigned  till  A. 
D.  1377.  During  this  period  the  English  law  was 
greatly  improved,  and  the  lawyers  and  judges  were 
very  learned.  Hale,  Hist.  Comm.  Law,  173.  Black- 
stone,  4  Comm.  427,  says  of  this  work  "that  it  was 
for  the  most  part  law  until  the  alteration  of  ten- 
ures took  place."  The  same  remark  he  applies  to 
Britton  and  Hingham. 

FLIGHT.      In    Criminal    Law.      The 

evading  the  course  of  justice  by  a  man's  vol- 
untarily withdrawing  himself.  4  Blackstoue, 
Comm.  387.     See  Fugitive  from  Justice. 

FLOAT.  A  certificate  authorizing  the 
party  possessing  it  to  enter  a  certain  amount 
of  land.  20  How.  504.  See  2  Washburn, 
Real  Prop. 

FLOATABLE.  A  stream  capable  of 
floating  logs,  etc.,  is  said  to  be  floatable.  2 
Mich.  519. 

FLODEMARK.  High-tide  mark.  Blouni 
The  mark  which  the  sea  at  flowing  water  and 
highest  tide  makes  upon  the  shore.  And. 
189  ;  Cunningham,  Law  Diet. 

FLORIDA.  The  name  of  one  of  the  new 
states  of  the  United  States  of  America. 

2.  It  was  admitted  into  the  Union  by  virtue  of 
the  act  of  congress  entitled  "An  act  for  the  admis- 
sion of  the  states  of  Iowa  and  Florida  into  the 
Union,"  approved  March  3, 1845.  The  constitution 
was  adopted  January  11,  1839.  It  provides  gene- 
rally that  no  person  shall  be  capable  of  holding 
or  of  being  elected  to  any  post  of  honor,  profit, 
trust,  or  emolument,  civil  or  military,  legislative, 
executive,  or  judicial,  under  the  state,  who  shall 
fight  a  duel,  or  send  or  ciecept  a  challenge  to  fight 
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a  duel,  the  probable  issue  of  which  may  be  death, 
or  who  shall  be  a  second  to  either  party,  or  who 
shall  in  any  manner  aid  and  assist  in  such  duel,  or 
shall  be  knowingly  the  bearer  of  such  challenge 
or  acceptance,  whether  the  same  occur  or  be  com- 
mitted in  or  out  of  the  state;  that  no  governor, 
justice  of  the  supreme  court,  chancellor,  or  judge 
of  the  state,  shall  be  eligible  to  election  or  appoint- 
ment to  any  other  and  different  station  or  office  or 
post  of  honor  or  emolument  under  the  state,  or  to 
the  station  of  senator  or  representative  in  congress, 
until  one  year  after  he  shall  have  ceased  to  be  such 
governor,  justice,  chancellor,  or  judgoj  no  senator 
or  representative  shall,  during  the  term  for  which 
he  shall  have  be^  elected,  be  appointed  to  any 
civil  oflaoe  of  profit  which  shall  have  been  created 
or  the  emoluments  of  which  shall  have  been  in- 
creased during  such  term,  except  such  as  may  be 
filled  by  election  by  the  people;  no  member  of  con- 
gress, or  person  holding  or  exercising  any  offiue  of 
profit  under  the  United  States  or  under  any  foreign 
|>ower,  shall  be  eligible  as  a  member  of  the  general 
assembly  or  hold  or  exercise  any  office  of  profit 
under  the  state;  and  no  person  shall  ever  hold  two 
offices  of  profit  at  the  same  time,  except  the  offices 
of  justice  of  the  peace,  notary  public,  constable, 
and  militia  offices.    Art.  6,  sects.  5-18. 

The  Legislative  Power. 

3*  This  is  vested  in  a  senate  and  a  house  of  repre- 
sentatives, two  distinct  branches,  which  together 
constitute  and  are  entitled*' The  General  Assembly 
of  the  State  of  Florida." 

The  senate  is  to  consist  of  not  less  than  one-fourth 
nor  more  than  one-half  as  many  members  as  the 
house.  They  are  elected  biennially,  on  the  first 
Monday  of  October,  for  the  term  of  four  years. 
Const,  art.  4,  sect.  5;  Amend. 

A  senator  must  be  a  white  citizen  of  the  United 
States,  twenty-five  years  of  age  or  more,  and  have 
been  an  inhabitant  of  the  state  for  the  two  years 
next  preceding  his  election,  and  a  resident  of  the 
district  or  county  for  which  he  is  chosen  for  the 
last  year. 

No  person  who  fights  a  duel  in  or  out  of  the 
State,  no  banking  officer  of  any  bank  in  the  state 
until  one  year  after  retiring  from  such  office,  no 
minister  of  the  gospel,  no  person  who  has  procured 
his  election  by  bribery,  no  member  of  congress,  or 
person  holding  or  exercising  any  office  of  profit 
under  the  United  States  or  under  a  foreign  power, 
can  be  a  senator. 

4.  The  house  of  representatives  is  to  consist  of 
toot  more  than  sixty  members,  chosen  by  the  quali- 
fied voters  biennially,  on  the  first  Monday  in  Oc- 
tober, for  the  term  of  two  years.  Representatives 
must  be  white  citizens  of  the  United  States,  of  the 
Age  of  twenty-one  years  or  more,  and  have  been 
inhabitants  of  the  state  two  years  next  preceding 
their  election,  and  the  last  year  residents  of  the 
counties  for  which  they  are  chosen.  Const,  art.  4, 
fleets.  2-4.  The  disqualifications  are  the  same  as 
for  senators.  The  sessions  of  the  assembly  are  to 
be  biennial,  commencing  on  the  fourth  Monday  in 
November.  There  are  the  usual  provisions  for  or- 
ganization of  the  two  houses,  for  compelling  at- 
tendance of  members  and  exempting  them  from 
arrest,  for  punishment  and  expulsion  of  members, 
for  securing  freedom  of  debate,  for  preserving  and 
publishing  records  of  the  proceedings,  for  holding 
the  sessions  openly,  etc. 

The  Executive  Power. 

5.  The  governor  is  elected  for  four  years  by  the 
qualified  electors,  and  is  to  remain  in  office  until  a 
successor  is  chosen  and  qualified,  and  is  not  eligible 
for  re-election  at  the  succeeding  term.  He  must  be 
at  least  thirty  years  of  age,  a  citizen  of  the  United 
States  (and  must  have  been  for  ten  years,  or  must 


have  been  an  inhabitant  of  Florida  at  tho  time  of 
the  adoption  of  the  constitution),  and  have  resided 
in  Florida  at  least  five  years  preceding  the  day  of 
election.  He  is  commander-in-cbief  of  the  army, 
navy,  and  militia  of  the  state,  must  take  care  that 
the'  laws  are  faithfully  executed,  may  require  >n- 
formation  from  the  officers  of  the  executive  depart- 
ment,  may  convene  the  general  assembly  by  pro- 
clamation upon  particular  occasions,  shall  from 
time  to  time  give  information  to  the  general  as- 
sembly, may  grant  pardons  after  conviction  in  all 
cases  except  treason  and  impeachment,  and  in 
these  cases  with  the  consent  of  the  senate,  and  he 
may  respite  the  sentence  in  these  cases  until  the 
end  of  the  next  session  of  the  senate,  may  approve 
or  veto  bills,  and  in  case  of  disagreement  between 
the  two  houses  as  to  the  time  of  adjournment  he 
may  adjourn  them  to  such  time  and  place  as  he 
may  think  proper,  not  beyond  the  day  of  the  next 
regular  meeting. 

In  case  of  a  vacancy  in  the  office  of  governor, 
the  president  of  the  senate  acts  in  bis  place ;  and 
in  case  of  his  default  the  speaker  of  the  house  of 
representatives  is  to '  fill  ttie  office  ;^f  governor. 
Const,  art.  3,  sect.  21. 

The  Judicial  Power. 

6a  This,  both  as  to  matters  of  law  and  equity, 
is  vested  in  a  supreme  coixrt,  courts  of  chancery, 
circuit  courts,  and  justices  of  the  peace.  The  gene- 
ral assembly  may  aleo  vest  such  criminal  jurisdic- 
tion as  may  be  deemed  necessary  in  corporation 
courts;  but  such  jurisdiction  will  not  extend  to 
capital  offences.     Const,  ait.  5,  sect.  1. 

The  justices  of  the  supreme  court,  chancellors, 
and  judges  of  the  circuit  courts,  are  elected  by  the 
qualified  voters ;  the  justices  of  the  supreme  court 
by  general  ticket,  the  judges  of  the  circuit  courts 
by  districts,  and  the  chancellors  eiihcr  by  general 
ticket  or  by  districts,  as  the  legislature  may  direct. 
They  hold  their  offices  for  the  term  of  six  years. 

The  avpreme  court  is  composed  of  one  chief  and 
two  associate  justices.  Whenever,  from  any  cause, 
any  one  or  two  justices  of  the  supreme  court  are 
disqualified  or  disabled  from  heaung  and  deter- 
mining any  case  brought  before  them,  it  shall  be  the 
duty  of  the  justices  to  notify  the  same  to  any  one 
or  two  judges  of  the  circuit  courts,  as  the  case  may 
be,  and  the  time  and  place  when  the  cause  may  be 
set  for  a  hearing;  and  it  is  the  duty  of  such  circuit 
judge  or  judges  on  receiving  such  notice  to  attend 
at  the  time  and  place  designated,  and,  in  conjunc- 
tion with  the  remaining  justice  or  justices  of  the 
supreme  court,  hear  and  determine  the  cause  of 
which  they  are  notified;  and  the  said  judge  or 
judges  of  the  circuit  court,  for  the  time  during 
which  he  or  they  are  engaged  in  hearing  and  deter- 
mining such  case,  constitute  a  part  of  the  supreme 
court. 

No  justice  can  sit  as  judge  or  take  any  part  in  the 
appellate  court  in  the  trial  or  hearing  of  any  case 
which  has  been  decided  by  him  in  the  court  below. 

tm  The  supreme  court,  except  in  cases  otherwise 
directed  in  the  constitution,  has  appellate  jurisdic- 
tion only.  The  Cdurt,  however,  has  power  to  issue 
writs  of  injunction,  mandamus,  quo  tcarranto,  ha- 
beas corpus,  and  such  other  remedial  and  original 
writs  as  may  be  necessary  to  give  it  a  general 
superintendence  and  control  of  all  other  courts. 
Art,  5,  sect.  2. 

It  has  appellate  jurisdiction  in  all  cases  brought 
by  appeal  or  writ  of  error  from  the  several  circuit 
courts,  when  the  matter  in  controversy  exceeds  in 
amount  or  value  fifty  dollars. 

The  circuit  court.  The  state  is  divided  into  cir- 
cuits, and  the  circuit  courts  held  within  such  cir- 
cuits have  original  jurisdiction  in  all  matters,  civil 
and  criminal,  within  the  state,  not  otherwise  ex- 
cepted in  the  constitution.     The  circuit  courts  art 
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to  exercise  equity  jurisdiction  until  the  general  as- 
sembly provides  otherwise. 

FLORIN  (called,  also,  Gulder).  A  coin, 
originally  made  at  Floreuoe. 

The  name  formerly  applied  to  coins,  both  of  gold 
and  silver,  of  different  values  in  different  countries. 
In  many  parts  of  Germany,  the  florin,  which  is 
still  the  integer  or  money-unit  in  those  countries, 
was  formerly  a  gold  piece,  value  about  two  dollars 
and  furty-two  cents.  It  afterwards  became  a  silver 
coin,  variously  rated  at  from  forty  to  fifty-six  cents, 
according  to  locality ;  but  by  the  German  conven- 
tions of  1837  and  1838  the  rate  of  nine-tenths  fine 
and  one  hundred  and  sixty-three  and  seven-tenths 
grains  troy  per  piece  was  adopted,  making  the 
value  forty-ooe  cents.  This  standard  is  the  only 
one  now  used  in  Germany  ,*  and  the  florin  or  guilder 
of  the  Netherlands  is,  also,  coined  at  nearly  the 
thousandths),  the  value  being  the  same.  The  florin 
same  standard  (weight,  one  hundred  and  sixty-six 
grains,*  fineness,  eight  hundred  and  ninety-six 
of  Tuscany  is  only  twenty-seven  cents  in  value. 

FLOTAGrES.  Things  which  float  by  ac- 
cident on  the  sea  or  great  rivers.     Blount. 

The  commissions  of  water-bailiffs.  Cunning- 
ham, Law  Diet. 

FLOTSAM,  FLOTSAN.  A  name  for 
the  goods  which  float  upon  the  sea  when  cast 
overboard  for  the  safety  of  the  ship,  or  when 
a  ship  is  sunk.  Distinguished  from  Jetsam 
and  Ligan.  Bracton,  lib.  2,  c.  5 ;  5  Coke, 
106 ;  Comyns,  Dig.  Wreck,  A ;  Bacon,  Abr. 
Court  of  Admiralty,  B ;  1  Blackstone,  Comm. 
292. 

FLO0D-MARKE.  Flood-mark,  which 
see. 

FLUMEN(L.Lat.).  In  Civil  Law.  The 
name  of  a  servitude  which  consists  in  the 
right  of  turning  the  rain-water,  gathered  in 
a  spout,  on  another's  land.  Erskine,  Inst.  b.  2, 
t.  9,  n.  9  ;  Vicat,  Voc.  Jur.   See  Stillicidium. 

FOG  ALB  (L.  Lat.).  In  Old  English 
Law.  Firewood.  Therightoftakingwoodfor 
the  fire.    Fire-hote.   Cunningham,  Law  Diet. 

FODERUM  (L.  Lat.).  Food  for  horses 
or  other  cattle.     Cowel. 

In  feudal  law,  fodder  and  supplies  provided 
as  a  part  of  the  king's  prerogative  for  use  in 
his  wars  or  other  expeditions.     Cowel. 

PCEDXJS  (Lat.).     A  league  ;  a  compact. 

PCBNUS  NAUTICUS  (Lat.).  The  name 
given  to  marine  interest. 

The  amount  of  such  interest  is  not  limited 
by  law,  because  the  lender  runs  so  great  a 
risk  of  losing  his  principal.  Erskine,  Inst.  b. 
4,  t.  4,  n.  76.     See  Marine  Interest. 

FCETICIDE.  In  Medical  Jurispru- 
dence. Recently  this  term  has  been  applied 
to  designate  the  act  by  which  criminal  abor- 
tion is  produced.  1  Beck,  Med.  Jur.  288 ; 
Guy,  Med.  Jur.  133.     See  Infanticide. 

FCBTURA  (L.  Lat.).  In  Civil  Law. 
The  produce  of  animals,  and  the  fruit  of 
other  property,  which  are  acquired  to  the 
owner  of  such  animals  and  property  by  virtue 
of  his  right.    Bowyer,  Mod.  C.  L.  c.  14,  p.  81. 

FCBTnS  (Lat.).  In  Medical  Jurispru- 
dence. An  unborn  child.  An  infant  in 
ventre  sa  mere. 


%•  Until  about  the  middle  of  the  fourth  month 
it  is  called  embryo.  At  that  time  the  development 
of  the  principal  organs  begins  to  be  evident  and 
they  present  something  of  their  mature  form. 

Although  it  is  often  important  to  know  the  age 
of  the  foetus,  there  is  great  difliculty  in  ascertain- 
ing the  fact  with  the  precision  required  in  courts 
of  law.  We  are  confident  that  nothing  on  thi« 
subject  can  be  learned  solely  from  its  weight,  size, 
or  progress  towards  maturity. 

The  great  difference  between  children  at  birth, 
as  regards  their  weight  and  size,  is  an  indication 
of  their  condition  while  within  the  womb,  and  is  a 
sufficient  evidence  that  nothing  can  be  decided  as 
to  the  age  of  the  foetus  by  its  weight  and  size  at 
different  periods  of  its  existence. 

3.  Thousands  of  healthy  infants  have  been 
weighed  immediately  after  birth,  and  the  extremes 
have  been  found  to  be  two  and  eighteen  pounds. 
It  is  very  rare  indeed  to  find  any  weighing  as  little 
as  two  pounds,  but  by  no  means  uncommon  to  find 
them  weighing  four  pounds.  So  it  is  with  the 
length,  which  varies  as  much  as  that  of  the  adult 
does  from  the  average  height  of  the  race. 

Neither  can  any  thing  positive  be  learned  from 
the  progress  of  development;  for  although  the  con- 
dition of  the  bones,  cartilages,  and  other  parts  will 
generally  mark  with  tolerable  accuracy  the  age  of 
a  healthy  foetus,  yet  an  uncertainty  will  arise  when 
it  is  found  to  be  unhealthy.  It  has  been  clearly 
proved,  by  numerous  dissections  of  new-born  chil- 
dren, that  the  foetus  is  subject  to  diseases  which 
interfere  with  the  proper  formation  of  parts,  exhi- 
biting traces  of  previous  departure  from  health, 
which  had  interfered  with  the  proper  formation  6f 
parts  and  arrested  the  process  of  development. 

4,  Interesting  as  the  different  periods  of  deve- 
lopment may  be  to  the  philosophical  inquirer,  they 
cannot  be  of  much  value  in  legal  inquiries,  from 
their  extreme  uncertainty  in  denoting  precisely  the 
age  of  the  foetus  by  unerring  conditions. 

An  approximation  may  be  had  by  grouping  all 
the  facts  connected  with  the  history  of  the  concep- 
tion, with  the  progress  of  the  ovum  to  maturity. 
See  Dunglison,  Human  Physiology,  391 ;  1  Beck, 
Mod.  Jur.  239 ;  Billord  on  Infants,  Stewart  trans. 
36,  37,  and  App. ;  Ryan,  Med.  Jur.  137 ;  1  Chiity, 
Med.  Jur.  403;  Dean,  Med.  Jur.  And  see  the  arti- 
cles Birth  ;  Dead-Bobn  ;  F(eticide  ;  Ik  Ventre  sa 
Mere  ;  Infanticide;  Life;  Quick  with  Child. 

FOLC-G-EMOTB  (spelled,  also,  folhnoie, 
folcmote,  and  folcgemote ;  from  folc,  people, 
and  gemote,  an  assembly). 

A  general  assembly  of  the  people  in  a 
town,  burgh,  or  shire. 

The  term  was  used  to  denote  a  court  or  judicial 
tribunal  among  the  Saxons,  which  possessed  sub- 
stantially the  powers  afterwards  exercised  by  the 
county  courts  and  sheriffs  toum.  These  powers 
embraced  the  settlement  of  small  claims,  taking 
the  oath  of  allegiance,  preserving  the  laws,  and 
making  the  necessary  arrangements  for  the  pre- 
servation of  safety,  peace,  and  the  public  weal.  It 
appears  that  complaints  were  to  be  made  before 
the  folk-gemote  held  in  London  annually,  of  any 
mismanagement  by  the  mayor  and  aldermen  of 
that  city.  It  was  called,  also,  a  burg-gemote  when 
held  in  a  burgh,  and  ahire-gemote  when  held  for  a 
county.  See  Manwood,  For.  Laws;  Spelman, 
Gloss. ;  De  Brady,  Gloss. ;  Cunningham,  Law  Diet. 

FOLCLAND  (Sax.).  Land  of  the  people. 
Spelman,  Gloss.  Said  by  Blackstone  to  be 
land  held  by  no  assurance  in  writing,  but  to 
have  been  distributed  amongst  the  common 
people  at  the  pleasure  of  the  lord,  and  re- 
sumable  at  his  discretion,  2  Blackstone, 
Comm.  90 ;  CoweL 
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It  was,  however,  probably,  land  which  be- 
roaged  to  the  community,  and  which,  being 
parcelled  out  for  a  term  to  people  of  all  con- 
ditions, reverted  again  to  the  commons  at  the 
expiration  of  the  term.  1  Spenoe,  Eq.  Jur. 
8 ;  Wharton,  Law  Diet.  2d  Lond.  ed. 

FOLC-RIGHT.  The  common  right  of 
all  the  people.     1  Blackstone,  Comm.  65,  67. 

FOLD-COURSE.  In  English  Law. 
Land  used  as  a  sheep-walk. 

Land  to  which  the  sole  right  of  folding  the 
oattle  of  others  is  appurtenant :  sometimes  it 
means  merely  such  right  of  folding.  The 
right  of  folding  on  another's  land,  which 
is  called  common  foldage.  Coke,  Litt.  6  a, 
note  1;  W.  Jones,  375;  Croke  Car.  432;  2 
Ventr.  139. 

FOLIO.  A  leaf.  The  references  to  the 
writings  of  the  older  law-authors  are  usually 
made  by  citing  the  folio,  as  it  was  the  ancient 
custom  to  number  the  folio  instead  of  the 
page,  as  is  done  in  modern  books. 

A  certain  number  of  words  specified  by 
statute  as  a  folio.  Wharton.  Originating, 
undoubtedly,  in  some  estimate  of  the  number 
of  words  which  a,  folio  ought  to  contain. 

FONSADERA.  In  Spanish  Law.  Any 
tribute  or  loan  granted  to  the  king  for  the 
purpose  of  enabling  him  to  defray  the  ex- 
penses of  a  war. 

FOOT.  A  measure  of  length,  containing 
one-third  of  a  yard,  or  twelve  inches.  See 
Ell.  Figuratively  it  signifies  the  conclusion, 
the  end :  as,  the  foot  of  the  fine,  the  foot  of 
the  account. 

FOOT  OF  THE  FINE.  The  fifth  part 
of  the  conclusion  of  a  fine.  It  includes  the 
whole  matter,  reciting  the  names  of  the  par- 
ties, day,  year,  and  place,  and  before  whom 
it  was  acknowledged  or  levied,  2  Blackstone, 
Comm.  351. 

FOOTGELD.  An  amercement  for  not 
cutting  out  the  ball  or  cutting  off  the  claws 
of  a  dog's  feet  (expeditating  him).  To  be 
quit  of  footgeld  is  to  have  the  privilege  of 
keeping  dogs  in  the  forest  unlawed  without 
(>unishment  or  control.  Manwood,  For.  Laws, 

I)t.  1,  p.  86;  Crompton,  Jur.  197;  Termes  de 
a  Ley  ;  Cunningham,  Law  Diet. 

FOR  THAT.  In  Pleading.  Words  used 
to  introduce  the  allegations  of  a  declaration. 
"For  that"  is  a  positive  allegation;  "For  that 
whereas"  is  a  recital.    Hammond,  Nisi  P.  9. 

FOR  ■WHOM  IT  MAY  CONCERN. 
A  general  clause  in  a  policy  of  insurance,  in- 
tended to  apply  to  all  persons  who  have  any 
insurable  interest.  1  Phillips,  Ins.  152.  This 
phrase,  or  some  similar  one,  must  be  inserted, 
to  give  any  one  but  the  party  named  as  the 
insured  rights  under  the  policy.  See  1  Term, 
313.  464;  1  Bos.  &  P.  316,  345;  1  Campb. 
538  ;  2  Maule  &  S.  485;  12  Mass.  80;  13  id. 
589 ;  6  Pick.  Mass.  198 ;  2  Parsons,  Marit. 
Law,  29,  477. 

FORATHE.  One  who  can  take  oath  for 
another  who  is  accused  of  one  of  the  lesser 
crimes.     Manwood,  For.  Laws,  p.  3 ;   Cowel. 


FORBANER.  To  deprive  forever.  To 
shut  out.  9  Kic.  II.  cap.  2 ;  6  Hen.  VI.  cap. 
4;  Cowel. 

FORBEARAN1CE.  A  delay  in  enforcing 
rights.  The  act  by  which  a  creditor  waits 
for  the  payment  of  a  debt  due  him  by  the 
debtor  after  it  has  become  due.  It  is  suffi- 
cient consideration  to  support  assumpsit.  See 
Assumpsit  ;  Consideration. 

FORCE.  Restraining  power ;  validity  ; 
binding  effect. 

A  law  may  be  said  to  be  in  force  when  it  is  not 
repealed,  or,  more  loosely,  when  it  can  be  carried 
into  practical  effect.  An  agreement  is  in  force 
when  the  parties  to  it  may  be  compelled  to  act,  or 
are  acting,  under  its  terms  and  stipulations. 

Strength  applied.  Active  power.  Power 
put  in  motion. 

Actual  force  is  where  strength  is  actually 
a,pplied  or  the  means  of  applying  it  are  at 
hand.  Thus,  if  one  break  open  a  gate  by 
violence,  it  is  lawful  to  oppose  force  to  force. 
See  2  Salk.  641 ;  8  Term,  78,  357.  See  Bat- 
tery. 

Implied  force  is  that  which  is  implied  by 
law  from  the  commission  of  an  unlawful  act. 
Every  trespass  quare  clausum  fregit  is  com- 
mitted with  implied  force.  1  Salk.  641 ; 
Coke,  Litt.  57  6,  161  b,  162  a;  1  Saund.  81, 
140,  n.  4;  5  Term,  361 ;  8  id.  78,  358 ;  Bacon, 
Abr.  Trespass  ;  3  Wils.  18  ;  Fitzherbert,  Nat. 
Brev.  890 ;  6  East,  387 ;  5  Bos.  &  P.  365, 
454. 

Mere  nonfeasance  cannot  be  considered  as 
force,  generally.  2  Saund.  47;  Coke,  Litt. 
161 ;  Bouvier,  Inst.  Index. 

If  a  person  with  force  break  a  door  or  gate 
for  an  illegal  purpose,  it  is  lawful  to  oppose 
force  to  force ;  and  if  one  enter  the  close  of 
another  vi  et  armis,  he  may  be  expelled  im- 
mediately, without  a  previous  request ;  for 
there  is  no  time  to  make  a  request.  2  Salk. 
641 ;  8  Term,  78,  367.  When  it  is  necessary 
to  rely  upon  actual  force  in  pleading,  as  in 
the  case  of  a  forcible  entry,  the  words  "manu 
forii,"  or  "  with  a  strong  hand,"  should  be 
adopted.  8  Term,  357,  358 ;  4  Cush.  Mass. 
441.  But  in  other  cases  the  words  "vi  et 
armis,"  or  "  with  force  and  arms,"  is  suffi- 
cient. 

FORCE  AND  ARMS.  A  phrase  used 
in  declarations  of  trespass  and  in  indictments, 
but  now  necessary  in  declarations,  to  denote 
that  the  act  complained  of  was  done  with 
violence.    2  Chitty,  Plead.  846,  850. 

FORCED  HEIRS.  In  Louisiana. 
Those  persons  whom  the  testator  or  donor 
cannot  deprive  of  the  portion  of  his  estate, 
reserved  for  them  by  law,  except  in  cases 
where  he  has  a  just  cause  to  disinherit  them. 
La.  Civ.  Code,  art.  1482,  As  to  the  portion 
of  the  estate  they  are  entitled  to,  see  Legi- 
time. As  to  the  causes  for  which  forced 
heirs  may  be  deprived  of  this  right,  see  Dis- 
inherison. 

FORCHEAPUM.  Pre-emption.   Blount. 

FORCIBLE  ENTRY  OR  DETAIN- 
ER.    A  forcible  entry  or  detainer  consists 
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in  violently  taking  or  keeping  possession  of 
lands  or  tenements,  by  means  of  threats, 
force,  or  arms,  and  without  authority  of  law. 
Comyna,  Dig. ;  Gabbett,  Crim.  Law. 

3.  To  make  an  entry  forcible,  there  must 
be  such  acts  of  violence,  or  such  threats, 
menaces,  or  gestures,  as  may  give  reason  to 
apprehend  personal  injury  or  danger  in  stand- 
ing in  defence  of  the  possession.  But  the 
force  made  use  of  must  be  more  than  is  im- 
plied in  any  mere  trespass.  8  Term,  357  ;  10 
Mass.  409;  1  Add.  Penn.  14 ;  Taylor,  Landl. 
&  Ten.  ^  786. 

Proceedings  in  case  of  a  forcible  entry  or 
detainer  are  regulated  by  the  statutes  of  the 
several  states,  and  relate  to  a  restitution  of 
the  property,  if  the  individual  who  complains 
has  been  dispossessed,  as  well  as  to  the  pun- 
ishment of  the  offender  for  a  breach  of  the 
public  peace.  And  the  plea  of  ownership  is 
no  justification  for  the  party  complained  of; 
for  no  man  may  enter  even  upon  his  own 
lands  in  any  other  than  a  peaceable  manner. 
Nor  will  he  be  excused  if  he  entered  to  make 
a  distress  or  to  enforce  a  lawful  claim,  nor 
if  possession  was  ultimately  obtained  by  en- 
treaty. 3'Mass.  215;  1  Dev.  &  B.  No.  C.  324 ; 
8  Litt.  Ky.  184 ;  8  Term,  361. 

3.  Upon  an  indictment  for  this  offence  at 
common  law,  the  entry  must  appear  to  have 
been  accompanied  by  a  public  breach  of  the 
peace ;  and,  upon  a  conviction  for  either  a 
forcible  entry  or  detainer,  the  court  will 
award  restitution  of  the  premises  in  the  same 
manner  as  a  judge  in  a  civil  court,  under  a 
statutory  proceeding,  is  authorized  to  do 
upon  a  verdict  rendered  before  him.  1  Ld. 
Raym.  512;  8  Term,  360  ;  Hawkins,  PL  Or. 
b.  1,  c.  64,  i  45 ;  Croke  Jac.  151 ;  Al.  50 ; 
Taylor,  Landl.  &  Ten.  §  794. 

FORDAL  (Sax.).    A  butt  or  headband. 
A  piece. 
FORE  (Sax.).  Before.  (Fr.)  Out.  Kelham. 

FORECLOSE.  To  shut  out ;  to  bar.  Used 
of  the  process  of  destroying  an  equity  of  re- 
demption. 1  Washburn,  Real  Prop.  589  ; 
Daniell,  Chanc.  Pract.  1204 ;  Coote,  Mortg. 
511 ;  9  Cow.  N.  Y.  382. 

FORECLOSURE.  In  Practice.  A  pro- 
ceeding in  chancery  by  which  the  mortgagor's 
right  of  redemption  of  the  mortgaged  pre- 
mises is  barred  or  closed  forever. 

2.  This  takes  place  when  the  mortgagor 
has  forfeited  his  estate  by  non-payment  of 
the  money  due  on  the  mortgage  at  the  time 
appointed,  but  still  retains  tlie  equity  of  re- 
demption :  in  such  case,  the  mortgagee  may 
file  a  bill  calling  on  the  mortgagor,  in  a  court 
of  equity,  to  redeem  his  estate  presently,  or, 
in  default  thereof,  to  be  forever  closed  or 
barred  from  any  right  of  redemption. 

3.  In  some  cases,  however,  the  mortgagee 
obtains  a  decree  for  a  sale  of  the  land  under 
the  direction  of  an  officer  of  the  court,  in 
which  case  the  proceeds  are  applied  to  the 
discharge  of  incumbrances,  according  to  their 
priority.     This  practice  has  been  adopted  in 


Indiana,  Kentucky,  Maryland,  South  Caro- 
lina, Tennessee,  and  Virginia.  4  Kent, 
Coram.  180.  When  it  is  the  practice  to  fore- 
close without  a  sale,  its  severity  is  mitigated 
by  enlarging  the  time  of  redemption  from  six 
months  to  six  months,  or  for  shorter  periods, 
according  to  the  equity  arising  from  the  cir- 
cumstances. Id.  See  2  Johns.  Ch.  N.  Y.  100 ; 
9  Cow.  N.  Y.  346 ;  1  Sumn.  C.  C.  401 ;  7  Conn. 
152 ;  5  N.  H.  30 ;  1  Hayw.  No.  C.  482 ;  5  Ohio, 
554;  5  Yerg.  Tenn.  240;  2  Pick.  Mass.  540, 
4  id.  6 ;  5  id.  418  ;  2  Gall.  C.  C.  154 ;  4  Me. 
495  ;  Bouvier,  Inst.  Index;  1  Washburn,  Real 
Prop.  589  ;  Daniell,  Chanc.  Pract.  1204. 

FOREFAULT.  In  Scotch  Law.  To 
forfeit ;  to  lose. 

FOREHAND  RENT.  In  English  Law. 
A  species  of  rent  which  is  a  premium  given 
by  the  tenant  at  the  time  of  taking  the  lease, 
as  on  the  renewal  of  leases  by  ecclesiastical 
corporations,  which  is  considered  in  the  na- 
ture of  an  improved  rent.  1  Term,  486  ;  3 
id.  461 ;  3  Atk.  Ch.  473  ;  Crabb,  Real  Prop. 
§155. 

FOREIGN.  That  which  belongs  to  an- 
other country ;  that  which  is  strange.  I  Pet. 
343. 

Every  nation  is  foreign  to  all  the  rest;  and 
the  several  states  of  the  American  Union  are 
foreign  to  each  other  with  respect  to  their 
municipal  laws.  2  Wash.  C.  C.  282  ;  4  Conn. 
517  ;  6  id.  480  ;  2  Wend.  N.  Y.  411 ;  1  Dall. 
Penn.  458,  463 ;  6  Binn.  Penn.  321 ;  12  Serg. 
&  R.  Penn.  203 ;  2  Hill,  So.  C.  319 ;  1  D. 
Chipm.  Vt.  303  ;  7  T.  B.  Monr.  Ky.  585 ;  5 
Leigh,  Va.  471 ;  3  Pick.  Mass.  293. 

But  the  reciprocal  relations  between  the 
national  government  and  the  several  states 
composing  the  United  States  are  not  con- 
sidered as  foreign,  but  domestic.  5  Pet.  398  ; 
6  id.  317  ;  9  id.  607  ;  4  Cranch,  384 ;  4  Gill 
&  J.  Md.  1,  63. 

FOREIGN  ANSWER.  An  answer  not 
triable  in  the  county  where  it  is  made.  Stat. 
15  Hen.  VI.  c.  5  ;  Blount. 

FOREIGN  APPOSER.  An  officer  in 
the  exchequer  who  examines  the  sheriff's 
estreats,  comparing  them  with  the  records, 
and  apposeth  (interrogates)  the  sheriff  what 
he  says  to  each  particular  sum  therein.  Coke, 
4th  Inst.  107 ;  Blount;  Cowel,  Foreigne.  The 
word  is  written  opposer,  opposeth,  by  Lord 
Coke ;  and  this  signification  corresponds  very 
well  to  the  meaning  given  by  Blount,  of  ex- 
aminer (interrogator)  of  the  sheriff's  accounts. 

FOREIGN  ATTACHMENT.  A  pro- 
cess by  virtue  of  which  the  property  of  an 
absent  debtor  is  seized  for  the  purpose  of 
compelling  an  appearance,  and,  in  default  of 
that,  to  pay  the  claim  of  the  plaintiff.  Seo 
Attachment. 

FOREIGN  COINS.  Coins  issued  by 
the  authority  of  a  foreign  government. 

There  were  several  acts  of  congress  passed  wMcll 
rendered  certain  foreign  gold  and  silver  coins  a 
legal  tender  in  payment  of  debts  upon  certain  pre- 
scribed conditions  as  to  fineness  and  weight.  In 
making  a  report  in  18S4  on  this  subject,  the  Iat» 
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director  of  the  mint,  Mr.  Snowdon,  suggested  that 
there  was  no  propriety  or  necessity  for  legalizing 
the  circulation  of  the  coins  of  other  countries,  and 
that  in  no  other  nation,  except  iu  the  case  of  some 
colonies,  was  this  mixture  of  currencies  admitted 
by  law,  either  on  the  score  of  courtesy  or  con- 
venience ;  and  he  recommended  that  if  the  laws 
which  legalize  foreign  coins  should  be  repealed, 
It  would  be  proper  to  require  an  annual  assay  re- 
port upon  the  weight  and  fineness  of  such  foreign 
coins  as  frequently  reach  our  shores,  with  a  view 
to  settle  and  determine  their  marketable  value. 
Ex.  Doe.  No.  68,  33d  Cong.  1st  Session.  This  sug- 
gestion was  subsequently  repeated,  and  finally  led 
to  the  passage  of  the  act  of  Feb.  21,  1857,  11  U. 
S.  Stat,  at  Large,  163,  the  third  section  of  which 
is  as  follows :— That  all  former  acts  authorizing  the 
currency  of  foreign  gold  or  silver  coins,  and  de- 
claring the  same  a  legal  tender  in  payment  for 
debts,  are  repealed;  but  it  shall  be  the  duty  of  the 
director  of  the  mint  to  cause  assays  to  be  made 
from  time  to  time  of  such  foreign  coins  as  may  be 
known  to  our  commerce,  to  determine  their  average 
weight,  fineness,  and  value,  and  to  embrace  in  his 
annual  report  a  statement  of  the  results  thereof. 

FOREIGN  COUNTY.  Another  county. 
It  may  be  in  the  same  kingdom,  it  will  still 
be  foreign.     See  Blount,  Foreign. 

FOREIGN  ENLISTMENT  ACT.   The 

statute  59  Geo.  III.  c.  69,  for  preventing 
British  citizens  from  enlisting  as  sailors  or 
soldiers  in  the  service  of  a  foreign  power. 
Wharton,  Lex.  2d  Lond.  ed. ;  4  Stephen, 
Comm.  226. 

FOREIGN  JUDGMENT.  The  judg- 
ment of  a  foreign  tribunal. 

2.  The  various  states  of  the  United  States 
are  in  this  re.«pect  considered  as  foreign  to 
each  other.  In  Louisiana  it  has  been  de- 
cided that  a  judgment  rendered  by  a  Spanish 
tribunal  under  the  former  government  of 
that  state  is  not  a  foreign  judgment.  4  Mart. 
La.  301,  310. 

Such  judgments  may  be  evidenced  by  ex- 
emplifications certified  under  the  great  seal 
of  the  state  or  country  where  the  judgment 
is  recorded,  or  under  the  seal  of  the  court 
where  the  judgment  remains,  Gilbert,  Ev. 
26  ;  1  Greenleaf,  Ev.  §  501 ;  by  a  copy  proved 
to  be  a  true  copy,  or  by  the  certificate  of  an 
officer  authorized  by  law,  which  certificate 
must  itself  be  properly  authenticated.  2 
Cranch,  238  ;  5  id.  335:  2  Caines,  N.  Y.  155  ; 
7  Johns.  N.  Y.  514 ;  8  Mass.  273.  The  acts 
of  foreign  tribunals  which  are  recognized  by 
the  law  of  nations,  such  as  courts  of  ad- 
miralty and  the  like,  are  sufficiently  authenti- 
cated by  copies  under  seal  of  the  tribunal. 
5  Cranch,  335  ;  3  Conn.  171. 

3.  With  regard  to  judgments  in  courts  of 
sister  states  of  the  United  States,  it  is  enacted 
by  the  act  of  May  26,  1790,  that  the  records 
and  judicial  proceedings  of  the  courts  of  any 
state  shall  be  proved  or  admitted  iu  any 
other  court  within  the  United  States,  by  the 
attestation  of  the  clerk  and  the  seal  of  the 
court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  judge,  chief  justice, 
or  presiding  magistrate,  as  the  case  may  be, 
that  the  said  attestation  is  in  due  form.  And 
the  said  records  and  judicial  proceedings, 


authenticated  as  aforesaid,  shall  have  such 
faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law 
or  usage  in  the  courts  of  the  state  from 
whence  the  said  records  are  or  shall  be  taken ; 
and  by  the  act  of  March  27,  1804,  that  from 
and  after  the  passage  of  this  act  all  records 
and  exemplifications  of  ofiice  books,  which 
are  or  may  be  kept  in  any  public  office  of  any 
state,  not  appertaining  to  a  court,  shall  be 
proved  or  admitted  in  any  other  court  or 
office  in  any  other  state,  by  the  attestation 
of  the  keeper  of  the  said  records  or  books, 
and  the  seal  of  his  office  thereto  annexed,  if 
there  be  a  seal,  together  with  a  certificate  of 
the  presiding  justice  of  the  court  of  the 
county  or  district,  as  the  case  may  be,  in 
which  such  office  is  or  may  be  kept,  or  of 
the  governor,  the  secretary  of  state,  the 
chancellor  or  the  keeper  of  the  great  seal  of 
the  state,  that  the  said  attestation  is  in  due 
form  and  by  the  proper  officer ;  and  the  said 
certificate,  if  given  by  the  presiding  justice 
of  a  court,  shall  be  further  authenticated  by 
the  clerk  or  prothonotary  of  the  said  court, 
who  shall  certify,  under  his  hand  and  the 
seal  of  his  office,  that  the  said  presiding 
justice  is  duly  commissioned  and  qualified; 
or  if  the  said  certificate  be  given  by  the 
governor,  the  secretary  of  state,  the  chan- 
cellor, or  keeper  of  the  great  seal,  it  shall  be 
under  the  great  seal  of  the  state  in  which  the 
said  certificate  is  made.  And  the  said  re- 
cords and  exemplifications,  authenticated  as 
aforesaid,  shall  have  such  faith  and  credit 
given  to  them  in  every  court  and  office  within 
the  United  States  as  they  have  by  law  or 
usage  in  the  courts  or  offices  of  the  state  from 
whence  the  same  are  or  shall  be  taken;  and 
the  provisions  of  both  acts  shall  extend  to  the 
records,  etc.  of  the  territories. 

As  to  the  effect  to  be  given  to  foreign  judg- 
ments, see  Conflict  of  Laws  ;  Story,  Con- 
flict of  Laws ;  Dalloz,  Etranger. 

FOREIGN  LAWS.  The  laws  of  a 
foreign  country. 

3.  The  courts  do  not  judicially  take  notice 
of  foreign  laws ;  and  they  must,  therefore,  be 
proved  as  facts.    Cowp.  144 ;  3  Esp.  Cas.  163 ; 

3  Campb.  166  ;  2  Dow  &  C.  Hou.  L.  171 ;  1 
Cranch,  38 ;  2  id.  187,  236,  237  ;  6  id.  274 ; 
2  Harr.  &  J.  Md.  193  ;  3  Gill  &  J.  Md.  234 ; 

4  Conn.  517  ;  4  Cow.  N.  Y.  515,  516,  note; 
1  Pet.  C.  C.  229  ;  8  Mass.  99  ;  1  Paige,  Ch. 
N.  Y.  220 ;  10  Watts,  Penn.  158.  The  man- 
ner of  proof  varies  according  to  circum- 
stances. As  a  general  rule,  the  best  testi- 
mony or  proof  is  required;  for  no  proof  will 
be  received  which  presupposes  better  testi- 
mony attainable  by  the  party  who  offers  it. 
When  the  best  testimony  cannot  be  obtained, 
secondary  evidence  will  be  received.  2 
Cranch,  237. 

Exemplified  or  sworn  copies  of  written 
laws  and  other  public  documents  must,  as  a 
general  thing,  be  produced  when  they  can  be 
procured  ;  but  should  they  be  refused  by  the 
competent  authorities,  then  inferior  proof 
may  be  admitted.    Id, 
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When  our  own  government  has  promul- 
gated a  foreign  law  or  ordinance  of  a  public 
nature  as  authentic,  that  is  held  sufficient 
evidence  of  its  existence.  1  Cranch,  38 ;  1 
Pall.  Penn.  462 ;  6  Binn.  Penn.  321 ;  12 
Serg.  &  R.  Penn.  203. 

When  foreign  laws  cannot  be  proved  by 
some  mode  which  the  law  respects  as  being 
of  equal  authority  to  an  oath,  they  must  be 
verified  by  the  sanction  of  an  oath. 

3.  The  usual  modes  of  authenticating 
them  are  by  an  exemplification  under  the 
great  seal  of  a  state,  or  by  a  copy  proved  by 
oath  to  be  a  true  copy,  or  by  a  certificate  of  an 
officer  authorized  by  law,  which  must  itself 
be  duly  authenticated.  2  Cranch,  238 ;  2 
Wend.  N.  Y.  411;  6  id.  475;  5  Serg.  &  R. 
Penn.  523  ;  15  id.  84;  2  Wash.  C.  C.  175. 

Foreign  unwritten  laws,  customs,  and 
usages  may  be  proved,  and  are  ordinarily 
proved,  by  parol  evidence ;  and  when  such 
evidence  is  objected  to  on  the  ground  that 
the  law  in  question  is  a  written  law,  the 
party  objecting  must  show  that  fact.  15  Serg. 
&  R.  Penn.  87 ;  2  La.  154.  _ 

Witnesses  in  Cuba  examined  under  a  com- 
mission touching  the  execution  of  a  will  tes- 
tified, in  general  terms,  that  it  was  executed 
according  to  the  law  of  that  country ;  and, 
it  not  appearing  from  the  testimony  that 
there  was  any  written  law  upon  the  subject, 
the  proof  was  held  sufficient.  8  Paige,  Ch. 
N.  Y.  446. 

A  defendant  pleaded  infancy  in  an  action 
upon  a  contract  governed  by  the  law  of 
Jamaica :  held  that  the  law  was  to  be  proven 
as  a  matter  of  fact,  and  that  the  burden  lay 
upon  him  to  show  it.     8  Johns.  N.  Y.  190. 

4.  Proof  of  such  unwritten  law  is  usually 
made  by  the  testimony  of  witnesses  learned 
in  the  law  and  competent  to  state  it  correctly 
under  oath.  2  Cranch,  237  ;  1  Pet.  0.  C. 
225 ;  2  Wash.  C.  C.  175 ;  15  Serg.  &  R.  Penn. 
84;  4  Johns.  Ch.  N.  Y.  520;  Cowp.  174;  2 
Hagg.  Adm.  App.  15-144. 

In  England,  certificates  of  persons  in  high 
authority  have  been  allowed  as  evidence  in 
such  cases.     3  Hagg.  Ecol.  767,  769. 

The  public  seal  of  a  foreign  sovereign  or 
state  affixed  to  a  writing  purporting  to  be  a 
written  edict,  or  law,  or  judgment,  is  of  itself 
the  highest  evidence,  and  no  further  proof  is 
required  of  such  public  seal.  2  Cranch,  238 ; 
2  Conn.  85  ;  1  Wash.  C.  C.  363  ;  4  Ball.  Penn. 
413,  416  ;  6  Wend.  N.  Y.  475  ;  9  Mod.  66. 

But  the  seal  of  a  foreign  court  is  not,  in 
general,  evidence  without  further  proof,  and 
must,  therefore,  be  established  by  competent 
testimony.  3  Johns.  N.  Y.  310;  2  Harr.  & 
J.  Md.  193  ;  4  Cow.  N.  Y.  526,  n.;  3  East, 
221. 

5.  By  the  act  of  May  26,  1790,  it  is  pro- 
vided "  that  the  acts  of  the  legislatures  of 
the  several  states  shall  be  authenticated  by 
having  the  seal  of  their  respective  states  af- 
fixed wiereto."  See  Record  :  Acthbntication. 
It  may  here  be  observed  that  the  rules  pre- 
scribed by  acts  of  congress  do  not  exclude 
every  other  mode  of  authentication,  and  that 


the  courts  may  admit  proof  of  the  acts  of 
the  legislatures  of  the  several  states,  although 
not  authenticated  under  the  acts  of  congress. 
Accordingly,  a  printed  volume,  purporting  on 
its  face  to  contain  the  laws  of  a  sister  state, 
is  admissible  as  primd  facie  evidence  to  prove 
the  statute  law  of  that  state.  4  Cranch,  384; 
12  Serg.  &  R.  Penn.  203;  6  Binn.  Penn.  321; 
5  Leigh,  Va.  571. 

The  effect  of  foreign  laws  when  proved  is 
properly  referable  to  the  court:  the  object  of 
the  proof  of  foreign  laws  is  to  enable  the 
court  to  instruct  the  jury  what  is,  in  point 
of  law,  the  result  from  foreign  laws  to  be  ap- 
plied to  the  matters  in  controversy  before 
them.  The  court  are,  therefore,  to  decide 
what  is  the  proper  evidence  of  the  laws  of  a 
foreign  country  ;  and  when  evidence  is  given 
of  those  laws,  the  court  are  to  judge  of  their 
applicability  to  the  matter  in  issue.  Story, 
Confl.  Laws,  ?  638 ;  2  Harr.  &  J.  Md.  193 ; 
3  id.  234,  242 ;  4  Conn.  517  ;  Cowp.  174. 

FOREIGN  MATTER.  Matter  which 
must  be  tried  in  another  county.  Blount. 
Matter  done  or  to  be  tried  in  another  county. 
Cowel. 

FOREIGN  PLEA.     See  Plea. 

FOREIGN  PORT.  A  port  or  place 
which  is  wholly  without  the  United  States. 
19  Johns.  N.  Y.  375  ;  2  Gall.  C.  C.  4,  7 ;  1 
Brock.  C.  C.  235.  A  port  without  the  juris- 
diction of  the  court.  1  Dods.  Adm.  201  ;  4 
C.  Rob.  Adm.  1 ;  1  W.  Rob.  Adm.  29 ;  6 
Exch.  886  ;  1  Blatchf.  &  H.  Adm.  66,  71. 
Practically,  the  definition  has  become,  for 
most  purposes  of  maritime  law,  a,  port  at 
such  distance  as  to  make  communication 
with  the  owners  of  the  ship  verj/  inconvenient 
or  almost  impossible.  See  1  Parsons,  Marit. 
Law,  512,  n. 

FOREIGN  VOYAGE.  A  voyage  whose 
termination  is  within  a  foreign  country.  3 
Kent,  Comm.  177,  n.  The  length  of  the 
voyage  has  no  efiect  in  determining  its  cha- 
racter, but  only  the  place  of  destination.  1 
Stor.  C.  C.  1 ;  3  Sumn.  C.  C.  342 ;  2  Bost. 
Law  Rep.  146 ;  2  Wall.  C.  C.  264 ;  1  Par- 
sons, Marit.  Law,  31. 

FOREIGNER.  One  who  is  not  a  citizen. 
Cowel. 

In  the  Old  English  Law,  it  seems  to  have 
been  used  of  every  one  not  an  inhabitant  of 
a  city,  at  least  with  reference  to  that  city.  1 
H.  Blackst.  213.     See,  also,  Cowel,  Foreigne. 

In  the  United  States,  any  one  who  was 
born  in  some  other  country  than  the  United 
States,  and  who  owes  allegiance  to  some 
foreign  state  or  country.  1  Pet.  343,  349. 
An  alien.     See  Alien  ;  Citizen. 

FOREJUDGE.  To  deprive  a  man  of  the 
thing  in  question  by  sentence  of  court. 

Among  foreign  writers,  says  Blount,  fore- 
judge is  to  banish,  to  expel.  In  this  latter 
sense  the  word  is  also  used  in  English  law 
of  an  attorney  who  has  been  expelled  from 
court  for  misconduct.  Cowel;  Cunningham, 
Law  Diet. 
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FOREMAIT.  The  presiding  member  of 
a  grand  or  petit  jury. 

FORENSIS.  Forensic.  Belonging  to 
court.  Forensis  homo,  a  man  engaged  in 
causes.  A  pleader ;  an  advocate.  Vicat, 
Voc.  Jur. ;  Calvinus,  Lex. 

FOREST.  A  certain  territory  of  wooded 
ground  and  fruitful  pastures,  privileged  for 
wild  beasts  and  fowls  of  forest,  chase,  and 
warren,  to  rest  and  abide  in  the  safe  protec- 
tion of  the  prince  for  his  princely  delight 
and  pleasure,  having  a  peculiar  court  and 
officers.  Manwood,  For.  Laws,  cap.  1,  num. 
1 ;  Termes  de  la  Ley :  1  Blackstone,  Comm. 
289.  ^ ' 

A  I'oyal  hunting-ground  which  lost  its 
peculiar  character  with  the  extinction  of  its 
courts  or  when  the  franchise  passed  into  the 
hands  of  a  subject.  Spelman,  Gloss. ;  Cowel; 
Manwood,  For.  Laws,  cap.  1 ;  2  Blackstone, 
Comm.  83. 

FOREST  COURTS.    In  English  Law. 

Courts  instituted  for  the  government  of  the 
king's  forests  in  different  parts  of  the  king- 
dom, and  for  the  punishment  of  all  injuries 
done  to  the  king's  deer  or  venison,  to  the  vert 
or  greensward,  and  to  the  covert  in  which 
the  deer  were  lodged.  They  comprised  the 
courts  of  attachments,  of  regard,  of  swein- 
mote,  and  of  justice-seat  (which  several  titles 
see) ;  but  since  the  revolution  of  1688  these 
courts,  it  is  said,  have  gone  into  absolute 
desuetude.  3  Stephen,  Comm.  439-441 ;  3 
Blackstone,  Comm.  71-74.  But  see  8  Q.  B. 
981. 

FORESTAGIUM.  A  tribute  payable 
to  the  king's  foresters.     Cowel. 

FORESTALL.  To  intercept  or  obstruct 
a  passenger  on  the  king's  highway.  Cowel ; 
Blount.  To  beset  the  way  of  a  tenant  so  as 
to  prevent  his  coming  on  the  premises.  3 
Blackstone,  Comm.  170.  To  intercept  a  deer 
on  his  way  to  the  forest  before  he  can  regain 
it.     Cowel. 

FORESTALLER.  One  who  commits  the 
offence  of  forestalling.  Used,  also,  to  denote 
the  crime  itself:  namely,  the  obstruction  of 
the  highway,  or  hindering  a  tenant  from 
coming  to  his  land.  3  Blackstone,  Comm.  170. 
Stopping  a  deer  before  he  regains  the  forest. 
Cowel. 

FORESTALLING.  Obstructing  the  way. 
Intercepting  a  person  on  the  highway. 

FORESTALLING  THE  MARKET. 
Buying  victuals  on  their  way  to  the  market 
before  they  reach  it,  with  the  intent  to  sell 
again  at  a  higher  price.  Cowel ;  Blount ;  4 
Blackstone,  Comm.  158.  Every  device  or 
practice,  by  act,  conspiracy,  words,  or  news, 
to  enhance  the  price  of  victuals  or  other  pro- 
visions. Coke,  3d  Inst.  196 ;  Bacon,  Abr. ; 
1  Russell,  Crimes,  169  ;  4  Blackstone,  Comm. 
158 ;  Hawkins,  PI.  Cr.  b.  1,  o.  80,  \  1.  See 
13  Viner,_Abr.  430 ;  I  East,  132 ;  14  id.  406; 


15  id.  511 ;   3  Maule  &  S, 
Index. 


67 ;   Dane,  Abr. 


FORESTARinS.     A  forester.     An  offi- 


cer who  takes  care  of  the  woods  and  forests. 
De  forestario  apponeado,  a.  writ  which  lay 
to  appoint  a  forester  to  prevent  further  com- 
mission of  waste  when  a  tenant  in  dower  had 
committed  waste.     Bracton,  316  j  DuCange. 

FORESTER.  A  sworn  officer  of  the 
forest,  appointed  by  the  king's  letters  patent 
to  walk  the  forest,  watching  both  the  vert 
and  the  venison,  attaching  and  presenting  all 
trespassers  against  them  within  their  own 
bailiwick  or  walk.  These  letters  patent  were 
generally  granted  during  good  behavior ;  but 
sometimes  they  held  the  office  in  fee.  Blount; 
Cowel. 

FORETHOUGHT  FELONY.  In 
Scotch  Lavr.  Murder  committed  in  conse- 
quence of  a  previous  design.  Erskine,  b.  iv. 
tit.  4,  0.  50 ;  Bell,  Diet. 

FORFANG.  A  taking  beforehand.  A 
taking  provisions  from  any  one  in  fairs  or 
markets  before  the  king's  purveyors  are 
served  with  necessaries  for  his  majesty. 
Blount;  Cowel. 

FORFEIT.  To  lose  as  the  penalty  of 
scime  misdeed  or  negligence.  The  word  in- 
cludes not  merely  the  idea  of  losing,  but  also 
of  having  the  property  transferred  to  another 
without  the  consent  of  the  owner  and  wrong- 
doer. 

This  is  the  essential  meaniDg  of  the  word,  whether 
it  be  that  un  offender  is  to  forfeit  a  sum  of  money, 
or  an  estate  is  to  be  forfeited  to  a  former  owner  for 
a  breach  of  condition,  or  to  the  king  for  some 
crime.  Cowel  says  that  forfeiture  is  general  and 
eonfecation  a  particular  forfeiture  to  the  king's 
exchequer.  The  modern-  distinction,  however, 
aeema  to  refer  rather  to  a  difference  between  for- 
feiture as  relating  to  acts  of  the  owner  and  confis- 
cation as  relating  to  acts  of  the  government.  1 
Slor.  C.  C.  134;  13  Pet.  157;  11  Johns.  N.  Y.  293. 
Confiscation  is  more  generally  used  of  an  appro- 
priation of  an  enemy's  property ;  forfeiture,  of  the 
taking  possession  of  property  to  which  the  owner, 
who  may  be  a  citizen,  has  lost  title  through  viola- 
tion of  law.  See  1  Kent,  Comm.  67 ;  1  Stor.  C.  C. 
134. 

FORFEITURE.  A  punishment  annexed 
by  law  to  some  illegal  act  or  negligence  in 
the  owner  of  lands,  tenements,  or  heredita- 
ments, whereby  he  loses  all  his  interest 
therein,  and  they  become  vested  in  the  party 
injured  as  a  recompense  for  the  wrong  which 
he  alone,  or  the  public  together  with  himself, 
hath  sustained.  2  Blackstone,  Comm.  267. 
A  sum  of  money  to  be  paid  by  way  of  penalty 
for  a  crime.  21  Ala.  N.  s.  672 ;  10  Gratt.  Va. 
700. 

3.  Forfeiture  h/  alienation.  By  the  English 
law,  estates  less  than  a  fee  may  be  forfeited 
to  the  party  entitled  to  the  residuary  interest 
by  a  breach  of  duty  in  the  owner  of  the  par- 
ticular estate.    2  Blackstone,  Comm.  274. 

In  this  country  such  forfeitures  are  almost 
unknown,  and  the  more  just  principle  pre- 
vails that  the  conveyance  by  the  tenant 
operates  only  on  the  interest  which  he  pos- 
sessed, and  does  not  affect  the  remainder-man 
or  reversioner.  4  Kent,  Comm.  81,  82,  424; 
3  Dall.  Penn.  486  ;  5  Ohio,  30 ;  1  Pick.  Mass. 
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318  i  1  Rice,  So.  C.  459  ;  2  Rawle,  Penn.  168: 
1  Wash.  Va.  381 ;  11  Conn.  553  ;  22  N.  H. 
500;  21  Me.  372.  See,  also,  Stearns,  Real 
Act.  11 ;  4  Kent,  Comm.  84;  2  Sharswood, 
Blackst.  Comm.  121,  n.;  Williams,  Real 
Prop.  25  ;  5  Dane,  Abr.  6-8  ;  1  Washburn, 
Real  Prop.  92,  197. 

3>  Farftiture  for  crimes.  Under  the  con- 
stitution and  laws  of  the  United  States,  Const, 
art.  3,  §  3 ;  Act  of  April  30,  1790,  \  24  (1 
Story,  U.  S.  Laws,  88),  forfeiture  for  crimes 
is  nearly  abolished.  And  when  it  occurs  the 
state  recovers  only  the  title  which  the  owner 
had.  4  Mas.  C.  C.  174.  See,  also,  Dalrym- 
ple,  Feuds,  c.  4,  pp.  145-154:  Foster,  Crim. 
Law,  95  ;  1  Washburn,  Real  Prop.  92. 

4.  Forfeiture  by  non-performance  of  con- 
ditions. An  estate  may  be  forfeited  by  a 
breach  or  non-performance  of  a  condition 
annexed  to  the  estate,  either  expressed  in  the 
deed  at  its  original  creation,  or  implied  by 
law,  from  a  principle  of  natural  reason.  2 
Blackstone,  Comm.  281 ;  Littleton,  |  361 ;  1 
Preston,  Est.  478;  Tudor,  Lead.  Cas.  794, 
795  ;  5  Pick.  Mass.  528 ;  2  N.  H.  120 ;  5  Serg. 
&  R.  Penn.  375  ;  32  Me.  394 ;  18  Conn.  535  ; 
12  Serg.  &  R.  Penn.  190.  Such  forfeiture 
may  be  waived  by  acts  of  the  person  entitled 
to  take  advantage  of  the  breach.  1  Conn. 
79  ;  1  Johns.  Cas.  N.  Y.  126  ;  Walker,  Am. 
Law,  299 ;  1  Washburn,  Real  Prop.  454. 

Forfeiture  by  waste.  Waste  is  a  cause  of 
forfeiture.  2  Blackstone,  Comm.  283;  Coke, 
2d  Inst.  299  ;  1  Washburn,  Real  Prop.  118. 

See,  generally,  2  Blackstone,  Comm.  ch. 
18  ;  4  id.  382 ;  Bouvier,  Inst.  Index  :  2  Kent, 
Comm.  318  ;  4  id.  422 ;  10  Viner,  Abr.  371, 
394;  13  id.  436;  Bacon,  Abr.  Forfeiture; 
Comyns,  Dig. ;  Dane,  Abr. ;  1  Brown,  Civ. 
Law,  252 ;  Considerations  on  the  Law  of 
Forfeiture  for  High  Treason,  London  ed.  1746 ; 
1  Washburn,  Real  Prop.  91,  92,  197,  118. 

FORFEITURE  OF  A  BOND.  A  failure 
to  perform  the  condition  on  which  the  obligee 
was  to  be  excused  from  the  penalty  in  the 
bond.  Courts  of  equity  and  of  law  in  modern 
practice  will  relieve  from  the  forfeiture  of  a 
bond  ;  and,  upon  proper  cause  shown,  crimi- 
nal courts  will,  in  general,  relieve  from  the 
forfeiture  of  a  recognizance  to  appear.  See 
3  Yeates,  Penn.  93  ;  2  Wash.  C.  C.  442 ;  2 
Blackf.  Ind.  104,  200;  1  111.  257. 

FORFEITURE  OF  MARRIAGE.     A 

Eenalty  incurred  by  a  ward  in  chivalry  when 
e  or  she  married  contrary  to  the  wishes  of 
his  or  her  guardian  in  chivalry. 

3.  The  latter,  who  was  the  ward's  lord, 
had  an  interest  in  controlling  the  marriage 
of  his  female  wards,  and  he  could  exact  a 
price  for  his  consent;  and  at  length  it  be- 
came customary  to  sell  the  marriage  of  wards 
of  both  sexes.     2  Blackstone,  Comm.  70. 

3.  When  a  male  ward  refused  an  equal 
match  provided  by  his  guardian,  he  was 
obliged,  on  coming  of  age,  to  pay  him  the 
value  of  the  marriage, — that  is,  as  much  as 
he  had  been  bond  fide  offered  for  it,  or,  if  the 
guardian  chose,  as  much  as  a  jury  would 


assess,  taking  into  consideration  all  the  real 
and  personal  property  of  the  ward  ;  ai.d  the 
guardian  could  claim  this  value  although  bo 
might  have  made  no  tender  of  the  marriage. 
Coke,  Litt.  82  a;  Coke,  2d  Inst.  92;  5  Coke, 
126  b;  6  id.  70  6. 

4.  When  a  male  ward  between  the  age  of 
fourteen  and  twenty-one  refused  to  accept  an 
offer  of  an  equal  match  (one  without  dispa- 
ragement), and  during  that  period  formed  an 
alliance  elsewhere  without  his  guardian's 
permission,  he  incurred  forfeiture  of  marriage, 
— that  is,  he  became  liable  to  pay  double  the 
value  of  the  marriage.   Coke,  Litt.  78  b,  82  6. 

FORGAVEL.  A  small  rent  reserved  in 
money ;  a  quit-rent. 

FORGERY.  The  falsely  making  or  ma- 
terially altering,  with  intent  to  defraud,  any 
writing  which,  if  genuine,  might  apparently 
be  of  legal  efficacy  or  the  foundation  of  a 
legal  liability.     2  Bishop,  Crim.  Law,  §  432. 

The  fraudulent  making  and  alteration  of  a 
writing  to  the  prejudice  of  another  man's 
right.     4  Blackstone,  Comm.  247. 

Bishop,  2  Crim.  Law,  §  4.32,  has  collected  seven 
definitions  of  forgery,  and  justly  remarks  that  Ihe 
books  abound  in  definitions.  Coke  says  the  term 
is  "taken  metaphorically  from  the  smith,  who 
beateth  upon  his  anvil  and  forgeth  what  fashion 
and  shape  he  will."     Coke,  3d  Inst.  169. 

2.  The  malting  of  a  whole  written  instnu- 
ment  in  the  name  of  another  with  a  fraudu- 
lent intent  is  undoubtedly  a  sufficient  making; 
but  a  fraudulent  insertion,  alteration,  or 
erasure,  even  of  a  letter,  in  any  material  part 
of  the  instrument,  whereby  a  new  operation 
is  given  to  it,  will  amount  to  a  forgery,  1 
Strange,  18 ;  I  And.  101 ;  5  Esp.  100 ;  5 
Strobh.  So.  C.  581 ;  and  this,  although  it  be 
afterwards  executed  by  a  person  ignorant  of 
the  deceit.     2  East,  PI.  Cr.  855. 

The  fraudulent  application  of  a  true  sig- 
nature to  a  false  instrument  for  which  it  was 
not  intended,  or  vice  versa,  will  also  be  a  for- 
gery. 11  Gratt.  Va.  822;  1  Add.  Penn.  44. 
For  example,  it  is  forgery  in  an  individual 
who  is  requested  to  draw  a  will  for  a  sick 
person  in  a  particular  way,  instead  of  doing 
so,  to  insert  legacies  of  his  own  head,  and 
then  procure  the  signature  of  such  sick 
person  to  be  affixed  to  the  paper  without 
revealing  to  him  the  legacies  thus  fraudu- 
lently inserted.  Noy,  101 ;  F.  Moore,  759, 
760;  Coke,  3d  Inst.  170;  1  Hawkins,  PL  Cr. 
c.  70,  s.  2 ;  2  Russell,  Crimes,  318 ;  Bacon, 
Abr.  Forgery  (A). 

It  has  even  been  intimated  by  Lord  Ellen- 
borough  that  a  party  who  makes  a  copy  of  a 
receipt  and  adds  to  such  copy  material  words 
not  in  the  original,  and  then  offers  it  in  evi- 
dence on  the  ground  that  the  original  has 
been  lost,  may  be  prosecuted  for  forgery.  5 
Esp.  100. 

3.  It  is  a  sufficient  making  where,  in  the 
writing,  the  party  assumes  the  name  and 
character  of  a  person  in  existence.  2  Rus- 
sell, Crimes,  327.  But  the  adoption  of  a  false 
description  and  addition  where  a  false  name 
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13  not  assumed  and  there  is  no  person  answer- 
ing the  description,  is  not  a  forgery.  1  Russ. 
&  R.  405. 

Making  an  instrument  in  a  fictitious  name, 
or  the  name  of  a  non-existing  person,  is  as 
much  a  forgery  as  making  it  in  the  name 
of  an  existing  person,  2 'East,  PI.  Or.  957; 
2  Russell,  Crimes,  328  ;  and  although  a  man 
may  make  the  instrument  in  his  own  name, 
if  he  represent  it  as  the  instrument  of  another 
of  the  same  name,  when  in  fact  there  is  no 
such  person,  it  will  be  a  forgery  in  the  name 
of  a  non-existing  person.  2  Leach,  Or.  Cas. 
775  ;  2  East,  PL  Cr.  963.  But  the  correctness 
of  this  decision  has  been  doubted.  Roscoe, 
Crim.  Ev.  384. 

4.  Though,  in  general,  a  party  cannot  be 
guilty  of  forgery  by  a  mere  non-feasance, 
yet  if  in  drawing  a  will  he  should  fraudu- 
lently omit  a  legacy  which  he  had  been  di- 
rected to  insert,  and  by  the  omission  of  such 
bequest  it  would  cause  a  material  alteration 
in  the  limitation  of  a  bequest  to  another,  as, 
where  the  omission  of  a  devise  of  an  estate 
for  life  to  one  causes  a  devise  of  the  same 
lands  to  another  to  pass  a  present  estate  which 
would  otherwise  have  passed  a  remainder  only, 
it  would  be  a  forgery.  F.  Moore,  760  ;  Noy, 
101 ;  1  Hawkins,  PI.  Cr.  c.  70,  s.  6 ;  2  East, 
PI.  Cr.  856  ;  2  Russell,  Crimes,  320. 

It  may  be  observed  that  the  offence  of  for- 
gery may  be  complete  without  a  publication 
of  the  forged  instrument.  2  East,  PI.  Cr. 
855  ;  3  Chitty,  Crim.  Law,  1038. 

5.  Willi  regard,  to  the  thing  forged,  it  may 
be  observed  that  it  has  been  holden  to  be 
forgery  at  common  law  fraudulently  to  fal- 
sify or  falsely  make  records  and  other  mat- 
ters of  a  public  nature,  1  Rolle,  Abr.  65,  68 ;  a 
pariah  register,  1  Hawkins,  PL  Cr.  c.  70 ;  a  let- 
ter in  the  name  of  a  magistrate,  or  of  the  gov- 
ernor of  a  gaol  directing  the  discharge  of  a 
prisoner.  6  Carr.  &  P.  129 ;  Mood.  Cr.  Cas.  379. 

With  regard  to  private  writings,  forgery 
may  be  committed  of  any  writing  which,  if 
genuine,  would  operate  as  the  foundation  of 
another  man's  liability  or  the  evidence  of  his 
right,  3  Greenleaf,  Ev.  §  103  ;  2  Mass.  397  ; 
12  Serg.  &  R.  Penn.  237 ;  8  Yerg.  Tenn.  150: 
as,  a  letter  of  recommendation  of  a  person  as 
a  man  of  property  and  pecuniary  responsi- 
bility, 2  Greenleaf,  Ev.  §  365  ;  an  acceptance 
of  a  conditional  order  for  the  delivery  of 
goods,  3  Cush.  Mass.  150 ;  a  false  testimonial 
to  character.  Tempi.  &  M.  Cr.  Cas.  207  ;  1 
Den.  Cr.  Cas.  492  ;  Dearsl.  Cr.  Cas.  285  ;  a 
railway-pass,  2  Carr.  &  K.  604 ;  a  railroad- 
ticket,  3  Gray,  Mass.  441 ;  or  fraudulently  to 
testify  or  falsely  to  make  a  deed  or  will.  1 
Hawkins,  PL  Cr.  b.  1,  u.  70,  I  10.  Forgery 
may  be  of  a  printed  or  engraved  as  well  as  of 
a  written  instrument.  3  Gray,  Mass.  441 ;  9 
Pick.  Mass.  312.  A  forgery  must  be  of  some 
document  or  writing :  therefore  the  printing 
an  artist's  name  in  the  corner  of  a  picture, 
in  order  falsely  to  pass  it  off  as  an  original 

Sicture  by  that  artist,  is  not  a  forgery.     1 
tearsl.  &  B.  Cr.  Cas.  460. 

6.  The  intent  must  be  to  defraud  another: 


but  it  is  not  requisite  that  any  one  should 
have  been  injured:  it  is  sufficient  that  the 
instrument  forged  might  have  proved  preju- 
dicial. 3  Gill  &  J.  Md.  220 ;  4  Wash.  C.  C. 
726.  It  has  been  holden  that  the  jury  ought 
to  infer  an  intent  to  defraud  the  person  who 
would  have  to  pay  the  instrument,  if  it  were 
genuine,  although  from  the  manner  of  exe- 
cuting the  forgery,  or  from  the  person's  ordi- 
nary caution,  it  would  not  be  likely  to  im- 
pose upon  him;  and  although  the  object  was 
general  to  defraud  whoever  might  take  the 
instrument,  and  the  intention  of  the  defraud- 
ing in  particular  the  person  who  would  have 
to  pay  the  instrument,  if  genuine,  did  not 
enter  into  the  contemplation  of  the  prisoner. 
Russ.  &  R.  291.  See  Russell,  Crimes,  b.  4, 
c.  32,  s.  3  ;  2  East,  PL  Cr.  853  ;  1  Leach,  Cr. 
Cas.  367 ;  2  id.  775 ;  Roscoe,  Crim.  Ev.  400. 

'V.  Most,  and  perhaps  all,  of  the  states  in 
the  Union  have  passed  laws  making  certain 
acts  to  be  forgery,  and  the  national  legislature 
has  also  enacted  several  on  this  subject,  which 
are  here  referred  to;  but  these  statutes  do 
not  take  away  the  character  of  the  offence  as 
a  misdemeanor  at  common  law,  but  only  pro- 
vide additional  punishment  in  the  cases  par- 
ticularly enumerated  in  the  statutes.  3  Cush. 
Mass.  150 ;  3  Gray,  Mass.  441 ;  Act  of  March 
2,  1803,  2  Story,  U.  S.  Laws,  888 ;  Act  of 
March  3,  1813,  2  Story,  U.  S.  Laws,  1304; 
Act  of  March  1,  1823,  3  Story,  U.  S.  Laws, 
1889;  Act  of  March  3,  1825,  3  Story,  U.  S. 
Laws,  2003  ;  Act  of  October  12, 1837,  9  U.  S. 
Stat,  at  Large,  696. 

See,  generally,  Hawkins,  PL  Cr.  b.  1,  cc.  51, 
70;  3  Chitty,  Crim.  Law,  1022-1048;  2 
Russell,  Crimes,  b.  4,  c.  32 ;  2  Bishop,  Crim. 
Law,  u.  35  ;  Roscoe,  Crim.  Ev. ;  Starkie,  Ev. 

FORINSECTTS  (Lat.),  FORINSIC. 
Outward  ;  on  the  outside  ;  without ;  foreign ; 
belonging  to  another  manor.  Silio  forin- 
secus,  the  outward  ridge  or  furrow.  Servi- 
Hum  forinsecum,  the  payment  of  aid,  scu- 
tage,  and  other  extraordinary  military  ser- 
vices. Forinsecum  manerium,  the  manor,  or 
that  part  of  it  which  lies  outside  the  bars  or 
town  and  is  not  included  within  the  liberties 
of  it.  Cowel ;  Blount ;  Cunningham,  Law 
Diet. ;  Jacob,  Foreign  Service  ;  1  Reeve,  Hist. 
Eng.  Law,  273. 

FORISDISPUTATIONES.  In  CivU 
Law.  Arguments  in  court.  Disputations 
or  arguments  before  a  court.  1  Kent,  Comm. 
530 ;  Vicat,  Voc.  Jur.  verb.  Disputatio. 

FORISPACERE  (Lat.).  To  forfeit.  To 
lose  on  account  of  crime.  It  may  be  applied 
not  only  to  estates,  but  to  a  variety  of  other 
things,  in  precisely  the  popular  sense  of  the 
word  forfeit.     Spelman,  Gloss. ;  DuCange. 

To  confiscate.  DuCange ;  Spelman,  Gloss. 

To  commit  an  offence ;  to  do  a  wrong.  To 
do  something  beyond  or  outside  of  (jhris) 
what  is  right  (extra  rationem).  DuCange. 
To  do  a  thing  against  or  without  law.  Coke, 
Litt.  59  a. 

To  disclaim.     DuCange. 

PORISFACTUM  (Lat.).     Forfeited. 
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Bonaforisfacta,  forfeited  goods.  1  Blackstone, 
Coram.  299.  A  crime.  DuCange  ;  Spelman, 
Gloss. 

PORISFACTURA  (Lat.).  A  crime  or 
offeuee  through  which  property  is  forfeited. 
Leg.  Edw.  Cunf.  c.  32. 

A  fine  or  punishment  in  money. 

Forfeiture.  The  loss  of  property  or  life  in 
consequence  of  crime.     Spelman,  Gloss. 

Forisfactura  plena.  A  forfeiture  of  all  a 
man's  property.  Things  which  were  for- 
feited.    DuCange;  Spelman,  Gloss. 

FORISPACTTJS(Lat.).  A  criminal.  One 
who  has  forfeited  his  life  by  commission  of  a 
capital  offence.  Spelman,  Gloss. ;  Leg.  Rep.  o. 
77;  DuCange.  Si  quispiam.  Jbrisfactiis  popos- 
cerii  regis  misericordiam,  etc.  (if  any  criminal 
shall  have  asked  pardon  of  the  king,  etc.). 
Leg.  Edw.  Conf.  c.  18. 

Forisfactus  servus.  A  slave  who  has  been 
a  free  man  but  has  forfeited  his  freedom  by 
crime.     Leg.  Athelstan,  c.  3  ;  DuCange. 

FORISFAMILIATED,  FORISFA- 
MILIATUS.  In  Old  English  Law.  Por- 
tioned off.  A  son  was  forisfamiliated  when 
he  had  a  portion  of  his  father's  estate  as- 
signed to  him  during  his  father's  life,  in  lieu 
of  his  share  of  the  inheritance,  when  it  was 
done  at  his  request  and  he  assented  to  the 
assignment.  The  word  etymologically  denotes 
put  out  of  the  family,  emancipated. 

One  who  is  no  longer  an  heir  of  the  parent. 
DuCange;  Spelman,  Gloss. ;  Ciiwel.  Similar 
in  some  degree  to  the  modern  practice  of  ad- 
vancement. 

FORISJUDICATIO  (Lat.).  In  Old 
English  Lavr.  Forejudger.  A  forejudg- 
ment.  A  judgment  of  court  whereby  a  man 
is  put  out  of  possession  of  a  thing.  Coke, 
Litt.  100  6;  Cunningham,  Law  Diet. 

PORISJUDICATUS  (Lat.).  Forejudged; 
sent  from  court ;  banished.  Deprived  of  a 
thing  by  judgment  of  court.  Bracton,  250  b  ; 
Coke,  Litt.  100  6  ;  DuCange. 

PORIS  JUR  ARE  ( Lat. ) .  To  forswear ;  to 
abjure;  to  abandon.  Forisjurareparentilam. 
To  remove  oneself  from  parental  authority. 
The  person  who  did  this  lost  his  rights  as 
heir.    DuCange  ;  Leg.  Hen.  I.  c.  88. 

Provinciam  forisjurare.  To  forswear  the 
country.  Spelman,  Gloss. ;  Leg.  Edw.  Conf. 
0.6. 

FORM.  In  Practice.  The  model  of  an 
instrument  or  legal  proceeding,  containing 
the  substance  and  the  principal  terms,  to  be 
used  in  accordance  with  the  laws. 

The  legal  order  or  method  of  legal  proceed- 
ings or  construction  of  legal  instruments. 

2.  Form  is  usually  put  in  contradistinotion  to  sub- 
stance. For  example,  by  the  operation  of  the  sta- 
tute of  27  Eliz.  e.  5,  s.  1,  all  merely  formal  defects 
in  pleading,  except  in  dilatory  pleas,  are  aided  on 
general  demurrer.  The  difference  between  matter 
of  form  and  matter  of  substance,  in  general,  under 
this  statute,  as  laid  down  by  Lord  Hobart,  is  that 
"that  without  which  the  right  doth  sufiiciently  ap- 
pear to  the  court  is  form  ;"  but  that  any  defect  "  by 
reason  whereof  the  right  appears  not"  is  a  defect  in 
substance.  Hob,  233.  A  distinction  somewhat  more 


definite  is  that  if  the  matter  pleaded  be  in  itself 
insufficient,  without  reference  to  the  manner  of 
pleading  it,  the  defect  is  substantial;  but  that  if 
the  fault  is  in  the  manner  of  alleging  it,  the  defect 
is  formal.  Dongl.  683. 

For  example,  the  omission  of  a  consideration  in 
a  declaration  in  assumpsit,  or  of  the  performance 
of  a  condition  precedent,  when  such  condition  ex- 
ists, of  a  conversion  of  property  of  the  plaintiff, 
in  trover,  of  knowledge  in  the  defendant,  in  an 
action  for  mischief  done  by  his  dog,  of  malice,  in  an 
action  fur  malicious  prosecution,  and  the  like,  are 
all  defects  in  aubatance.  On  the  other  band,  dupli- 
city, a  negative  pregnant,  argumentative  pleading, 
a  special  plea,  amounting  to  the  general  i^sue,  omis- 
sion of  a  day,  when  time  is  immaterial,  of  a  place,  in 
transitory  actions,  and  the  like,  are  only  faults  in 
form.  Baoon,  Abr.  Plena,  etc.  (N  5,  fi) ;  Comyns, 
Dig.  Pleader  (Q  1),  10  Coke,  95a/  2  Strange,  694; 
Gould,  Plead,  o.  9,  §J  17,  18;  1  Blackstone,  Comm. 
142. 

3.  At  the  same  time  that  fastidious  objections 
against  trifling  errors  of  form,  arising  from  mere 
clerical  mistakes,  are  not  encouraged  or  sanctioned 
by  the  courts,  it  has  been  justly  observed  that "  in- 
finite mischief  has  been  produced  by  the  facility  of 
the  courts  in  overlooking  matters  of  form;  it  en- 
courages carelessness,  and  places  ignorance  too 
much  upon  a  footing  with  knowledge  amongst  those 
who  practise  the  drawing  of  pleadings."  1  Bos.  & 
P.  69 ;  2  Binn.  Penn.  434.  See,  generally^  Bouvier, 
Inst.  Index. 

FORMA  PAUPERIS.     See  In  Forma 

Pauperis. 

FORMALITY.  The  conditions  which 
must  be  observed  in  making  contracts,  and 
the  words  which  the  law  gives  to  be  used  in 
order  to  render  them  valid ;  it  also  signifies 
the  conditions  which  the  law  requires  to 
make  regular  proceedings. 

FORMED  ACTION.  An  action  for 
which  a  form  of  words  is  provided  which 
must  be  exactly  followed.     10  Mod.  140. 

FORMEDON.  An  ancient  writ  provided 
by  Stat.  Westm.  2  (13  Edw.  I.)  c.  1,  for  him 
who  hath  right  to  lands  or  tenements  by 
virtue  of  a  gift  in  tail.  Stearns,  Real  Act. 
322. 

It  is  a  writ  in  the  nature  of  a  writ  of  right, 
and  is  the  highest  remedy  which  a  tenant  in 
tail  can  have.     Coke,  Litt.  316. 

This  writ  lay  for  those  interested  in  an 
estate-tail  who  were  liable  to  be  defeated  of 
their  right  by  a  discontinuance  of  the  estate- 
tail,  who  were  not  entitled  to  a  writ  of  right 
absolute,  since  none  but  those  who  claimed 
in  fee-simple  were  entitled  to  this.  Fitzher- 
bert,  Nat.  Brev.  255.  It  is  called  formedon 
because  the  plaintiff  in  it  claimed  per  for- 
mam  doni. 

It  is  of  three  sorts:  in  the  remainder;  in 
the  reverter;  in  the  descender.  2  Preston, 
Abstr.  343. 

The  writ  was  abolished  in  England  by 
Stat.  3  &  4  Will.  IV.  c.  27. 

FORMEDON  IN  THE  DESCENDER. 

A  writ  of  formedon  which  lies  where  a  gilt  is 
made  in  tail  and  the  tenant  in  tail  aliens  the 
lands  or  is  disseised  of  them  and  dies,  for  the 
heir  in  tail  to  recover  them,  against  the  actual 
tenant  of  the  freehold.  Fitzherbert,  Nat. 
Brev.  211 ;  Littleton,  ^  595. 
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If  the  demandant  claims  the  inheritance 
as  an  estate-tail  which  ought  to  come  to  him 
by  descent  from  some  ancestor  to  whom  it 
was  first  given,  his  remedy  is  by  a  writ  of 
formedon  in  the  descender.  Stearns,  Real 
Act.  322. 

It  must  have  been  brought  within  twenty 
years  from  the  death  of  the  ancestor  who  was 
disseised.  21  Jac.  I.  c.  16;  3  Brod.  &  B. 
217;  6  East,  83;  4  Term,  300;  5  Barnew. 
&  Aid. ;  2  Sharswood,  Blackst.  Comm.  193,  n. 

FORMEDON  IN  THE  REMAIN- 
DER. A  writ  of  formedon  which  lies  where 
lands  are  given  to  one  for  life  or  in  tail  with 
remainder  to  another  in  fee  or  in  tail,  and  he 
who  hath  the  particular  estate  dies  without 
issue,  and  a  stranger  intrudes  upon  him  in 
remainder  and  keeps  him  out  of  possession. 
Fitzherbert,  Nat.  Brev.  211;  Stearns,  Real 
Act.  323;  Littleton,  ^597;  3  Blackstone, 
Comm.  293. 

FORMEDON  IN  THE  REVERTER. 

A  writ  of  formedon  which  lies  where  there 
is  a  gift  in  tail,  and  afterwards,  by  the  death 
of  the  donee  or  his  heirs  without  issue  of  his 
body,  the  reversion  falls  in  upon  the  donor, 
his  heirs  or  assigns. 

In  this  case  the  demandant  must  suggest 
the  gift,  his  own  right  as  derived  from  the 
donor,  and  the  failure  of  heirs  of  the  donee. 
3  Sharswood,  Blackst.  Comm.  293 ;  Stearns, 
Real  Act.  323  ;  Fitzherbert,  Nat.  Brev.  212  ; 
Littleton,  §  597. 

FORMER  RECOVERY.  A  recovery  in 
a  former  action. 

2.  It  is  a  general  rule  that  in  a  real  or 
personal  action  a  judgment  unreversed, 
whether  it  be  by  confession,  verdict,  or  de- 
murrer, is  a  perpetual  bar,  and  may  be 
pleaded  to  any  new  action  of  the  same  or  a 
like  nature,  for  the  same  cause.  Bacon,  Abr. 
Pleas  (I  12,  n.  2);  6  Coke,  7;  Hob.  4,  5; 
Veutr.  70. 

3.  There  are  two  exceptions  to  this  gene- 
ral rule.  First,  in  the  case  of  mutual  deal- 
ings between  the  parties,  when  the  defendant 
omits  to  set  off  his  counter-demand,  he  may 
recover  in  a  cross-action.  "Second,  when  the 
defendant  in  ejectment  neglects  to  bring  for- 
ward hia  title,  he  may  avau  himself  of  a  new 
suit.  1  Johns.  Cas.  N.  Y.  492,  502,  510.  It 
is  evident  that  in  these  cases  the  cause  of 
the  second  action  is  not  the  same  as  that  of 
the  first,  and,  therefore,  a  former  recovery 
cannot  be  pleaded.  In  real  actions,  one  is 
not  a  bar  to  an  action  of  a  higher  nature. 
6  Coke,  7.     See  12  Mass.  337 ;  Res  Adjudi- 

CATA. 

FORMULARIES.  A  collection  of  the 
forms  of  proceedings  among  the  Franks  and 
other  early  European  nations.  Coke,  Litt. 
Butler's  note  77. 

FORNICATION.     In   Criminal  Law. 

(Jnlawful  carnal  knowledge  by  an  unmarried 
person  of  another,  whether  the  latter  be 
•uarried  or  unmarried. 

Fornication  is  distinguished  from  adultery  by 
the  fact  that  the   guilty   person   is  not  married. 


Pour  cases  of  unlawful  intercourse  may  arise: 
where  both  parties  are  married;  where  the  man 
only  is  married  i  where  the  woman  onlyis  married; 
where  neither  is  married.  In  the  first  case  such 
intercourse  must  be  adultery;  in  the  second  case 
the  crime  is  fornication  only  on  the  part  of  the 
woman,  but  adultery  on  the  part  of  the  man;  in 
the  third  case  it  is  adultery  in  the  woman,  and  for- 
nication (by  statute  in  some  states,  adultery)  in  the 
man ;  in  the  last  case  it  is  fornication  only  in  both 
parties. 

In  some  states  it  is  indictable  by  statute,  6 
Vt.  311 ;  2  Tayl.  No.  C.  165  ;  2  Gratt.  Va.  555, 
and  where  it  is  there  may  be  a  conviction  for 
this  offence  on  an  indictment  for  adultery.  2 
Dall.  Penn.  124;  4  Ired.  No.  C.  231;  2  Bi- 
shop, Crim.  Law,  |  12. 

FOHO.  In  Spanish  Law.  The  place 
where  tribunals  hear  and  determine  causes, — 
exercendarum  lititim  locus.  This  word,  ac- 
cording to  Varro,  is  derived  from  ferendo, 
and  is  so  called  because  all  lawsuits  have  re- 
ference to  things  that  are  vendible,  which 
presupposes  the  administration  of  justice  to 
take  place  in  the  markets. 

FORFRISE.  An  exception;  reservation; 
excepted ;  reserved.  Anciently,  a  term  of  fre- 
quent use  in  leases  and  conveyances.  Cowel; 
Blount. 

In  another  sense,  the  word  is  taken  for  any 
exaction.     Cunningham,  Law  Diet. 

FORSFEAKER.  An  attorney  or  ad- 
vocate.  One  who  speaks  for  another.    Blount. 

FORSTAL.  An  intercepting  or  stopping 
in  the  highway.     See  Forestall. 

Forstaller,  forstall,  forstallare,  forstall- 
ment,  forstaller,  may  all  be  found  under 
Forestall. 

FORSWEAR.  In  Criminal  Law.  To 
swear  to  a  falsehood. 

This  word  has  not  the  same  meaning  as 
perjury.  It  does  not,  ex  m  termini,  signify  a 
false  swearing  before  an  officer  or  court  hav- 
ing authority  to  administer  an  oath,  on  an 
issue.  A  man  may  be  forsworn  by  making 
a  false  oath  before  an  incompetent  tribunal, 
as  well  as  before  a  lawful  court.  Hence,  to 
say  that  a  man  is  forsworn,  will  or  will  not 
be  slander,  as  the  circumstances  show  that 
the  oath  was  or  was  not  taken  before  a  lawful 
authority.  Heard,  Libel  &  S.  J?  16,  34; 
Croke  Car.  378;  Lutw.  292;  1  RoUe,  Abr. 
39,  pi.  7;  Bacon,  Abr.  Slander  (B  3) ;  Croke 
Eliz.  609  ;  1  Johns.  N.  Y.  505 ;  2  id.  10 ;  13  id. 
48,  80;  12  Mass.  496;  1  Hayw.  No.  C.  116. 

FORTHCOMING.  In  Scotch  Law. 
The  action  by  which  an  arrestment  (attach- 
ment) of  goods  is  made  available  to  the 
creditor  or  holder. 

The  arrestee  and  common  debtor  are  called 
up  before  the  judge,  to  hear  sentence  given 
ordering  the  debt  to  be  paid  or  the  arrested 
goods  to  be  given  up  to  the  creditor  arrest- 
ing.   Bell,  Diet. 

iPORTHCOMING  BOND.  A  bond 
given  for  the  security  of  the  sheriff,  con- 
ditioned to  produce  the  property  levied  on 
when  required.  2  Wash.  Va.  189;  11  Gratt. 
Va.  522. 


FORTHWITH 


607 


FORUM 


FORTHWITH.  As  soon  as  by  reason- 
able exertion,  confined  to  the  object,  it  may 
be  accomplished.  This  is  the  import  of  the 
term ;  it  varies,  of  course,  with  every  par- 
ticular case.  4  Tyrwh.  837 ;  Styles,  Reg. 
452,  453. 

FORTIA  (Lat.).  Awordofart,  signifying 
the  furnishing  a  weapon  of  force  to  do  the  fact, 
and  by  force  whereof  the  fact  was  committed, 
and  he  that  furnished  it  was  not  present  when 
the  act  was  done.     Coke,  2d  Inst.  182. 

The  general  meaning  of  the  word  is  an 
unlawful  force.     Spelman,  Gloss. ;  DuCange. 

FORTUITOUS  COLLISION.  An  ac- 
cidental collision. 

FORTUITOUS  EVENT.  In  Civil  Law. 
That  which  happens  by  a  cause  which  cannot 
be  resisted.     La.  Code,  art.  2522,  no.  7. 

That  which  neither  of  the  parties  has  occa- 
sioned or  could  prevent.  Lois  des  B3,t.  pt.  2, 
c.  2.  An  unforeseen  event  which  cannot  be 
prevented.     Diet,  de  Jurisp.  Casfortuit. 

There  is  a  difference  between  a  fortuitous  event, 
or  inevitable  accident,  and  irresistible  force.  By 
the  former,  commonly  called  the  act  of  God,  is 
meant  any  accident  produced  by  physical  causes 
which  are  irresistible;  such  as  a  loss  by  lightning 
or  storms,  by  the  perils  of  the  seas,  by  inundations 
and  earthquakes,  or  by  sudden  death  or  illuess. 
By  the  latter  is  meant  such  an  interposition  of 
human  agency  as  is,  from  its  nature  and  power, 
absolutely  uncontrollable.  Of  this  nature  are  losses 
occasioned  by  the  inroads  of  a  hostile  army,  or  by 
public  enemies.  Story,  Bailm.  §  25 ;  Lois  des  B9,t. 
pt.  2,  c.  2,  i  1. 

Fortuitous  events  are  fortunate  or  unfortu- 
nate. The  accident  of  finding  a  treasure  is 
a  fortuitous  event  of  the  first  class.  Lois  des 
Bat.  pt.  2,  c.  2,  I  2. 

Involuntary  obligations  may  arise  in  con- 
Sequence  of  fortuitous  events.  For  example, 
when  to  save  a  vessel  from  shipwrecli  it  is 
necessary  to  throw  goods  overboard,  the  loss 
must  be  borne  in  common ;  there  arises,  in 
this  case,  between  the  owners  of  the  vessel 
and  of  the  goods  remaining  on  board,  an 
obligation  to  bear  proportionably  the  loss 
which  has  been  sustained.  Lois  des  B3,t.  pt. 
2,  c.  2,  I  2. 

See,  in  general.  Dig.  50.  17.  23  ;  id.  16.  3. 
1 ;  id.  19.  2.  11 ;  id.  44.  7.  1 ;  id.  18.  6.  10; 
id.  13.  6.  18  ;  id.  26.  7.  50. 

FORUM.  In  Roman  Law.  The  paved 
open  space  in  cities,  particularly  in  Rome, 
where  were  held  the  solemn  business  assem- 
blies of  the  people,  the  markets,  the  exchange 
(whence  cedere  foro,  to  retire  from  'change, 
equivalent  to  "to  become  bankrupt"),  and 
where  the  magistrates  sat  to  transact  the  busi- 
ness of  their  office.  It  corresponded  to  the 
ayopa  of  the  Greeks.  Dion.  Hal.  1.  3,  p.  200. 
It  came  afterwards  to  mean  any  place  where 
causes  were  tried,  locus  exercendarum  litium. 
Isidor.  1.  18,  Orig.     A  court  of  justice. 

The  obligation  and  the  right  of  a  person  to 
have  his  case  decided  by  a  particular  court. 

It  is  often  synonymous  with  that  signification  of 
judicium  which  corresponds  to  our  word  court 
(which  see),  in  the  sense  of  jurisdiction :  e.g.  faro  in- 
Urdicere,  1.  1,  §  13,  D.  1,  12;  C.  9,  §  4,  D.  48,  19; 


fori  prxecriptio,  1.  7,  pr.  D.  2,  8 ;  I.  1,  C.  3,  24 ; 
forum  ret  accuaator  eequiturj  I.  5,  pr.  G.  3,  13.  In 
this  sense  the  forum  of  a  person  means  both  the 
obligation  and  the  right  of  that  person  to  have  his 
cause  decided  by  a  particular  court.  5  GlUck, 
Pand.  237.  What  court  should  have  cognizance 
of  the  cause  depends,  in  general,  upon  the  person 
of  the  defendant,  or  upon  the  person  of  some  one 
connected  with  the  defendant. 

3.  Jurisdictions  depending  vpon  {he  person 
of  the  defendant.  By  modern  writers  upon 
tne  Roman  law,  this  sort  of  jurisdiction  is 
distinguished  as  that  of  common  right, ybntm 
commune,  and  that  of  special  ^rWileg^,  forum 
privilegiatum,. 

[A.)  Forum  commune.  The  jurisdiction  of 
common  right  was  either  general,  forum 
generate,  or  special,  forum  speciale. 

{a.)  Forum  generate.  General  jurisdiction 
was  of  two  kinds,  the  forum  originis,  which 
was  that  of  the  birthplace  of  the  party,  and 
the  forum  domicilii,  that  of  his  domicile. 
The  forum,  originis  was  either  commune  or 
proprium.  The  former  was  that  legal  status 
which  all  free-born  subjects  of  the  empire, 
wherever  residing,  had  at  Rome  when  they 
were  found  there  and  had  not  the  jus  re- 
vocandi  domum  {i.e.  the  right  of  one  absent 
from  his  domicile  of  transferring  to  the  forum 
domicilii  a  suit  instituted  against  him  in  the 
place  of  his  temporary  sojourn) .  L.  2,  f  J  3,  4, 
5,  D.  5,  1;  1.  28,  I  4,  p.  4,  6;  3  Gluck,  Pand. 
188.  After  the  privilege  of  Roman  citizen- 
ship was  conferred  by  Caracalla  upon  all  free- 
born  subjects  of  the  empire,  the  city  of  Rome 
was  considered  the  common  home  of  all,  com- 
munis omnium  patria,  and  every  citizen,  no 
matter  where  his  domicile,  could,  unless  pro- 
tected by  special  privilege,  be  sued  at  Rome 
while  there  present.  Noodt,  Com.  ad  Dig. 
5,  1,  p.  153  ;  Hofaoker,  Pr.  Jur.  Civ.  ?  4221. 
The  forum  originis  proprium,  or  forum 
originis  speciale,  was  the  court  of  that  place 
of  which  at  the  time  of  the  party's  birth  his 
father  was  a  citizen,  though  that  might  pos- 
sibly be  neither  his  own  birthplace  nor  the 
actual  domicile  of  his  father.  Except  in  par- 
ticular places,  as  Delphi  and  Pontus,  where 
the  nativity  of  the  mother  conferred  the  pri- 
vilege of  citizenship  upon  her  son,  the  birth- 
place of  the  father  only  was  regarded,  L.  1,  | 
2,  D.  50,  1,  The  case  of  the  mdlius  Jilius 
was  also  an  exception.  Such  a  person  having 
no  known  father  derived  his  forum  originis 
from  the  birthplace  of  his  mother,  L.  9,  D. 
50,  1. 

Adoption  might  confer  a'  twofold  citizen- 
ship, that  of  the  natural  and  that  of  the 
adoptive  father,  1.  7,  C.  8,  48 ;  but  the  lat- 
ter was  lost  by  emancipation.  L,  16,  D,  50, 
1.  In  general,  the  birthplace  of  the  father 
alone  fixed  the  forum  originis  of  the  son, 
Amaya,  Com,  ad  Tit,  Cod,  deincolis,  n.  21,  seq. 
99,  The  forum  originis  was  unchangeable, 
and  continued  although  the  party  had  esta- 
blished his  domicile  in  another  place :  con- 
sequently, he  could  always  be  sued  in  the 
courts  of  that  jurisdiction  whenever  he  was 
there  present,     6  Gliick,  Pand.  p.  260. 

3.    Forum  domicilii.     The  place  of  the 
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domicile  exercised  the  greatest  influence  over 
the  rights  of  the  party.  (As  to  ■what  consti- 
tutes domicile,  see  Domicile.)  In  general, 
one  was  subject  to  the  laws  and  courts  of  his 
domicile  alone,  unless  specially  privileged.  L. 
29,  D.  50,  1.  This  legal  stains,  forum  domi- 
cilii, was  universal,  in  the  sense  that  all  suits 
of  whatever  nature,  real  or  personal,  petitory 
or  possessory,  might  be  instituted  in  the 
courts  of  the  defendant's  domicile  even  when 
the  thing  in  dispute  was  not  situated  within 
the  jurisdiction  of  such  court,  and  the  de- 
fendant was  not  present  at  such  place  at  the 
commencement  of  the  suit.  6  Gliick,  Pand. 
287  et  seq.  It  seems,  however,  that  as  regarded 
real  actions  the  forum  domicilii  was  concur- 
rent with  the  forum  rei  sitm,  id.  290,  and,  in 
general,  was  concurrent  with  special  juris- 
dictions of  all  kinds ;  although  in  some  ex- 
ceptional cases  the  law  conferred  exclusive 
cognizance  upon  a  special ^avisdHotion,  forum 
speciale.  In  cases  of  concurrence  the  plain- 
tiff had  his  election  of  the  jurisdiction. 

In  another  sense  the  forum  domicilii  was 
personal,  as  it  did  not  necessarily  descend  to 
the  heir  of  defendant.  See  jurisdiction  ex 
persona  alterius,  at  the  end  of  this  article. 

4.  Forum  speciale,  particular  jurisdiction. 
These  were  very  numerous.  The  more  im- 
portantare:  (1.)  Forum continenticecausarum. 
isometimes  two  or  more  actions  or  disputed 
questions  are  so  connected  that  they  cannot 
advantageously  be  tried  separately,  although 
in  strictness  they  belong  to  different  jurisdic- 
tions. In  such  cases  the  modern  civil  law 
permits  them  to  be  determined  in  a  single 
court,  although  such  court  would  be  incom- 
petent in  regard  to  a  portion  of  them  taken 
singly.  This  beneficial  rule  did  not  exist  in 
the  Roman  law,  though  formerly  supposed  to 
be  derived  thence.  See  11  Gluck,  Pand.  §  750, 
and  cases  there  cited.  (2.)  Forum  contractus, 
the  court  having  cognizance  of  the  action  on 
a  contract.  If  the  place  of  performance  was 
ascertained  by  the  contract,  the  court  of  that 
place  had  exclusive  jurisdiction  of  actions 
founded  thereon.  6  Gliick,  Pand.  296.  If 
the  place  of  performance  was  uncertain,  the 
court  of  the  place  where  the  contract  was 
made  might  have  jurisdiction,  provided  the 
defendant  at  the  time  of  the  institution  of 
the  suit  was  either  present  at  that  place  or 
had  attachable  property  there.     Id.  298. 

(3.)  Forum  delicti,  forum  deprehensionis,  is 
the  jurisdiction  of  the  person  of  a  criminal, 
and  may  be  the  dourt  of  the  place  where  the 
offence  was  committed,  or  that  of  the  place 
where  the  criminal  was  arrested.  The  latter 
jurisdiction,  _/brwTO  deprehensionis,  extended 
at  most  only  to  the  preliminary  examination 
of  the  person  arrested;  and  even  this  was 
abolished  by  Justinian,  Nov.  Ixix.  o.  1, 
cxxxiv.  c.  5,  on  the  ground  that  the  ex- 
amination as  well  as  the  punishment  should 
take  place  on  the  spot  where  the  crime  was 
committed.     6  Gliick,  Pand.  |  517. 

5.  (4.)  Forum  rei  sitce  is  the  jurisdiction 
of  the  court  of  that  place  where  is  situated 
the  thing  which  is  the  object  of  the  action. 


Such  court  had  jurisdiction  over  all  actions 
affecting  the  possession  of  the  thing,  and 
over  all  petitory  actions  in  rem  against  the 
possessor  in  that  character,  and  all  such  ac- 
tions in  personam  so  far  as  they  were  brought 
for  the  recovery  of  the  thing  itself.  But  such 
court  had  not  jurisdiction  of  purely  personal 
actions.    Id.  ^  519. 

5.  Forum  arresti  is  a  jurisdiction  unknown 
to  the  Roman  law,  but  of  frequent  occurrence 
in  the  modern  civil  law.  It  is  that  over  per- 
sons or  things  detained  by  a  judicial  order, 
and  corresponds  in  some  degree  to  the  attach- 
ment of  our  practice.     Id.  §  519. 

Forum  gestce  administraiionis,  the  jurisdic- 
tion over  the  accounts  and  administration  of 
guardians,  agents,  and  all  persons  appointed 
to  manage  the  affairs  of  third  parties.  The 
court  which  appointed  such  administrator,  or 
wherein  the  cause  was  pending  in  which 
such  appointment  was  made,  or  within  whose 
territorial  limits  the  business  of  the  adminis- 
tration was  transacted,  had  exclusive  juris- 
diction over  all  suits  arising  out  of  his  acts 
or  brought  for  the  purpose  of  compelling  him 
to  account,  or  brought  by  him  to  recover  com- 
pensation for  his  outlays.  L.  1,  C.  3,  21 ;  6 
Gluck,  Pand.  g  521. 

6.  Privileged  jurisdictions,  forum  pri- 
vilegiatum.  In  general,  the  privileged  juris- 
diction of  a  person  held  the  same  rank  as  the 
forum  domicilii,  and,  like  that,  did  not  sup- 
plantthe  particular  jurisdictions  above  named 
save  in  certain  exceptional  cases.  The  pri- 
vilege was  general  in  its  nature,  and  applied 
to  all  cases  not  specially  excepted,  but  it  only 
arose  when  the  person  possessing  it  was  sued 
by  another ;  for  he  could  not  assert  it  when 
he  was  the  plaintiff,  the  rule  being,  actor 
sequitur  forum  rei,  the  plaintiff  must  resort 
to  the  jurisdiction  of  the  defendant.  It  was 
in  general  limited  to  personal  actions;  all 
real  actions  brought  against  the  defendant  in 
the  character  of  possessor  of  the  thing  in  dis- 
pute followed  the  forum  speciale.  The  pri- 
vilege embraced  the  wife  of  the  privileged 
person  and  his  children  so  long  as  they  were 
under  his  potestas.  And,  lastly,  when  a  forum 
privilegiaium  purely  personal  conflicted  with 
the  forum  speciale,  the  former  must  yield.  6 
Gluck,  Pand.  839-341.  To  these  rules  some 
exceptions  occur,  which  will  be  mentioned 
below. 

Privileged  persons  were :  1.  Personce  mise- 
rdbiles,  wno  were  persons  under  the  special 
protection  of  the  law  on  account  of  some  in- 
capacity of  age,  sex,  mind,  or  condition. 
These  were  entitled,  whether  as  plaintiffs  or 
defendants,  to  carry  their  causes  directly  be- 
fore the  emperor,  and,  passing  over  the  in- 
ferior courts,  to  demand  a  hearing  before  his 
supreme  tribunal,  whenever  they  had  valid 
grounds  for  doubting  the  impartiality  or  fear- 
ing the  procrastination  of  the  inferior  courts, 
or  for  dreading  the  influence  of  a  powerful 
adversary.  6  GlUck,  Pand.  §  522.  On  the 
other  hand,  if  their  adversary,  on  any  pretext 
whatever,  had  himself  passed  by  the  inferior 
courts  and  applied  directly  to  the  supreme 
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tribunal,  they  were  not  bound  to  appear  there 
if  this  would  be  disadyantageous  to  them, 
but,  in  order  to  avoid  the  increase  of  costs 
and  other  inconveniences,  might  decline  an- 
swering except  before  iheiiv  forum  domicilii. 
The^eri0/M8  miserabiles  thus  privileged  were 
minor  orphans,  widows,  whether  rich  or  poor, 
persons  afflicted  by  chronic  disease  or  other 
forms  of  illness  {diuiurno  morbo  fatlgati  ei 
debiles),  which  included  paralytics,  epileptics, 
the  deaf,  the  dumb,  and  the  blind,  etc.,  per- 
sons impoverished  by  calamity  or  otherwise 
distressed,  and  the  poor  when  their  adversary 
was  rich  and  powerful,  prcesertim  cum  ali- 
cujus  poieniiam  perhorrescant.  This  privilege 
was,  however,  not  available  when  both  par- 
ties were  personce  miserabiles ;  when  it  had 
been  waived  either  expressly  or  tacitly ;  when 
the  party  had  become  persona  miserabilis 
since  the  institution  of  the  action, — except 
always  the  case  of  reasonable  suspicion  in 
regard  to  the  impartiality  of  the  judge ; 
when  the  party  had  become  persona  miseror 
bilis  through  his  own  crime  or  fraud  ;  when 
the  cause  was  trivial,  or  belonged  to  the  class 
of  unconditionally  privileged  cases  having 
an  exclusive  forum  ;  and  when  the  cause  of 
action  was  a  right  acquired  from  a,  persona 
non  miserabilis.     6  Gliiok,  Pand.  §  522. 

T.  Clerici,  the  clergy.  Th^  privilege  of 
clerical  persons  to  be  impleaded  only  in  the 
episcopal  courts  commenced  under  the  Chris- 
tian emperors.  Justinian  enlarged  the  juris- 
diction of  these  courts,  not  only  by  giving 
them  exclusive  cognizance  of  affairs  and  of- 
fences purely  ecclesiastical,  but  also  by  con- 
stituting them  the  ordinary  primary  courts 
for  the  trial  of  suits  brought  against  the 
clergy  even  for  temporal  causes  of  action. 
Nov.  83,  Nov.  123,  cap.  8,  21,  22,  23.  The 
causes  of  action  cognizable  in  the  forum 
eccleniasticum,  were — 1.  causae  ecclesiasticce 
mere  tales,  purely  ecclesiastical,  i.e.  those  per- 
taining to  doctrine,  church  services  and  cere- 
monies, and  right  to  membership  ;  those  re- 
lating to  the  synodical  assemblies  and  church 
discipline ;  those  relating  to  offices  and  dig- 
nities and  to  the  election,  ordination,  transla- 
tion, and  deposition  of  pastors  and  other  of- 
fice-bearers of  the  church,  and  especially 
those  relating  to  the  validity  of  marriages 
and  to  divorce ;  or,  2.  causx  ecclesiasticce 
mixtce,  mixed  causes,  i.e.  disputes  in  regard 
to  church  lands,  tithes,  and  other  revenues, 
their  management  and  disbursement,  and 
legacies  to  pious  uses,  in  regard  to  the  bound- 
aries of  ecclesiastical  jurisdictions,  in  regard 
to  patronage  and  advowsons,  in  regard  to 
burials  and  to  consecrated  places,  as  grave- 
yards, convents,  etc.,  and,  lastly,  in  regard  to 
offences  against  the  canons  of  the  church,  as 
simony,  etc.  Bat  the  privilege  here  treated  of 
was  the  personal  privilege  of  the  clergy  when 
defendant  in  a  suit  to  have  the  cause  tried 
before  the  episcopal  court;  when  plaintiff,  the 
rule  actor  sequitur  forum  rei  prevailed.  All 
persons  employed  in  the  church  service  in  an 
official  capacity,  even  though  not  in  holy  or- 
ders, were  thus  privileged.  But  the  privilege 
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did  not  embrace  real  actions,  nor  personal  ac 
tions  brought  to  recover  the  possession  of  a 
thing:  these  must  be  instituted  in  the/or«7» 
rei  sitce.  The  jurisdiction  extended  to  all 
personal  actions,  criminal  as  well  as  civil; 
although  in  criminal  actions  the  ecclesiastical 
courts  had  no  authority  to  inflict  corporeal  or 
capital  punishment,  being  restricted  to  the 
canonical  judgments  of  deprivation,  degrada- 
tion, excommunication,  etc.  6  Gliick,  Pand. 
§523. 

8.  Academici.  In  the  modern  civil  law  the 
officers  and  students  of  the  universities  are 
privileged  to  be  sued  before  the  university 
courts.  This  species  of  privilege  was  un- 
known to  the  Roman  law.  See  6  Gliick, 
Pand.  i  524. 

Milites.  Soldiers  had  special  military  courts 
as  well  in  civil  as  criminal  cases.  In  civil 
matters,  however,  the  forum  militare  had  pre- 
ference only  over  the  courts  of  the  place 
where  the  soldier  defendant  was  stationed ; 
as  he  did  not  forfeit  his  domicil  by  absence 
on  military  duty,  he  might  always  be  sued 
for  debt  in  the  ordinary  _/on<m.  domicilii,  pro- 
vided he  had  left  there  a,procurator  to  transact 
his  business  for  him,  or  had  property  there 
which  might  be  proceeded  against.  L.  3,  0. 
2,  51 ;  1.  6,  eodem;  1.  4,  C.  7,  53.  Besides  this, 
the  privilege  of  the  forum  militare  did  not 
extend  to  such  soldiers  a.s  carried  on  a  trade 
or  profession  in  addition  to  their  military 
service  and  were  sued  in  a  case  growing  out 
of  such  trade,  although  in  other  respects  they 
were  subject  to  the  military  tribunal.     L.  7, 

C.  3,  13.  If  after  an  action  had  been  com- 
menced the  defendant  became  a  soldier,  the 
privilege  did  not  attach,  but  the  suit  must  be 
concluded  before  the  court  which  had  acquired 
jurisdiction  of  it.  The  forum  militqre  had 
cognizance  of  personal  actions  only.  Actions 
arising  out  of  real  rights  could  be  instituted 
only  in  the  forum  rei  sitce.  In  the  Roman 
law,  ordinary  crimes  of  soldiers  were  cogni- 
zable in  the  forum  delicti.  The  modern  civil 
law  is  otherwise.     6  Gliick,  Pand.  418,  421. 

There  are  many  classes  of  persons  who  are 
privileged  in  respect  to  jurisdiction  under  the 
modern  civil  law  who  were  not  so  privileged 
by  the  Roman  law.  Such  are  officers  of  the 
court  of  the  sovereign,  including  ministers  of 
state  and  councillors,  ambassadors,  noblemen, 
etc.     These  do  not  require  extended  notice. 

9.  Jurisdiction  ex  persona  alterius.  A  per- 
son might  be  entitled  to  be  sued  in  a  particular 
court  on  grounds  depending  upon  the  person 
of  another.  Such  were — 1.  The  wife,  who,  if 
the  marriage  had  been  legally  contracted, 
acquired  the  forum  of  her  husband,  1.  65,  D. 
5,  1;  1.  ult.  D.  50,  1;  1.  19,  D.  2,  1,  and  re- 
tained it  until  her  second  marriage,  1.  22, 1 1, 

D.  50,  1,  or  change  of  domicile,  i  93,  Voet^ 
Com.  ad  Pand.  D.  5,  1.  2.  Servants,  who  pos- 
sessed the  jurisdiction  of  their  master  as 
regarded  the  forum  domicilii,  and  also  the 
forum  privilegiatum,  so  far  at  least  as  the 
privilege  was  that  of  the  class  to  which  such 
master  belonged  and  was  not  purely  personal. 
GlUck,  Pand.  i  510  6.    3.  The  hoeres,  who  in 
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many  cases  retained  the  jurisdiction  of  his 
testator.  When  sued  in  the  character  of  heir 
in  respect  to  causes  of  action  upon  which  suit 
had  been  commenced  before  the  testator's 
death,  he  must  submit  to  the  forum,  which 
had  acquired  cognizance  of  the  suit.  LI.  30, 
34,  D.  5,  1.  When  the  cause  of  action  ac- 
crued, but  the  action  was  not  commenced,  in 
the  lifetime  of  the  testator,  the  heir  must 
submit  to  special  jurisdictions  to  which  the 
testator  would  have  been  subjected,  as  the 
forum  contractus  or  gestae  administrati,ones, 
especially  if  personally  present  or  possessing 
property  within  such  jurisdiction.  L.  19,  D. 
5,  1.  But  it  is  even  now  disputed  whether 
in  such  case  he  was  bound  to  submit  to  the 
general  jurisdiction,  forum  domicilii,  or  the 
privilegedj  avisiiction,  forwmprivileffiatum,  of 
his  testator ;  though  the  weight  of  the  authori- 
ties is  on  the  side  of  the  negative.  Grliiok, 
Pand.  §  560  6.  If  the  cause  of  action  arose 
after  the  death  of  the  testator,  as  in  the  case 
of  the  querela  inofficioH  testamenti,  of  parti- 
tion, of  suits  to  recover  a  legacy  or  to  enforce 
a  testamentary  trust,  the  heir  must  be  pur- 
Sued  in  his  own  jurisdiction,  i.e.  the  forum 
domicilii  or  forum  rei  sitce.  6  Gluck,  Pand. 
252,  and  authorities  there  cited.  And,  a  for- 
tiori, if  the  action  against  the  heir  was  not 
in  that  .character,  but  merely  in  the  capacity 
of  possessor  of  the  thing  in  dispute,  the  suit 
must  be  brought  before  the  forum  to  which 
he  was  himself  subject.    Id.  p.  251. 

FORUM.  At  Common  La-w.  A  place. 
A  place  of  jurisdiction.  The  place  where  a 
remedy  is  sought.  Jurisdiction.  A  court  of 
justice. 
Forum  conscientice.  The  conscience. 
Forum  contentiosum.  A  court.  3  Black- 
stone,  Comm.  211. 

Forum  contractus.  Place  of  making  a  con- 
tract.   2  Kent,  Comm.  463. 

Forum  domesticum.  A  domestic  court.  1 
W.  Blackstone,  82. 

Forum  domicilii.  Place  of  domicil.  2  Kent, 
Comm.  463. 

Forum  ecclesiasticum.  An  ecclesiastical 
court. 

Forum  rei  gestae.  Place  of  transaction.  2 
Kent,  Comm.  463. 

Forum  rei  sitce.  The  place  where  the  thing 
is  situated. 

The  tribunal  which  has  authority  to  decide  re- 
specting something  in  dispute,  located  within  its 
jurisdiction  :  therefore,  if  the  matter  in  controversy 
is  land  or  other  immovable  property,  the  judgment 
pronounced  in  the  forum  rei  Bitte  is  held  to  be  of 
universal  obligation,  as  to  all  matters  of  right  and 
title  on  which  it  professes  to  decide,  in  relation  to 
such  property.  And  the  same  principle  applies  to 
all  other  cases  of  proceedings  in  rem,  where  the 
subject  is  movable  property,  within  the  jurisdiction 
of  the  court  pronouncing  judgment.  Story,  Confl. 
Laws,  §J  632,  645,  661,  691,  692  j  Kaimes,  Bq.  b.  3, 
».  8,  I  4;  1  Greenleaf,  Ev.  I  641. 

Forum  seculare.    A  secular  court. 

See,  generally,  DuCange ;  2  Kent,  Comm. 
363  ;  Story,  Confl.  Laws ;  Greenleaf,  Ev. ; 
Guyot,  R6p.  Univ. 

FORWARDING     MERCHANT.      A 


person  who  receives  and  forwards  goods, 
taking  upon  himself  the  expenses  of  trans- 
portation, for  which  he  receives  a  compensar 
tion  from  the  owners,  but  who  has  no  concern 
in  the  vessels  or  wagons  by  which  they  are 
transported,  and  no  interest  in  the  freight. 

Such  a  one  is  not  deemed  a  common  car- 
rier, but  a  mere  Warehouseman  or  agent.  12 
Johns.  N.  Y.  232;  7  Cow.  N.  Y.  497.  He  is 
required  to  use  only  ordinary  diligence  in 
sending  the  property  by  responsible  persons. 
2  Cow.  N.  Y.  593.     See  Story,  Bailm. 

FOSSA  (Lat,).  In  English  Law.  A 
ditch  full  of  water,  where  tormerly  women 
who  had  committed  a  felony  were  drowned; 
the  grave.     Cowel. 

FOSSATORIUM  OPERATIO  (Lat.). 
The  service  of  laboring  done  by  the  inhabit- 
ants and  adjoining  tenants,  for  repair  and 
maintenance  of  the  ditches  round  a  city  or 
town.  A  contribution  in  lieu  of  such  work, 
csdled  fossagium,  was  sometimes  paid.  Ken- 
net  ;  Cowel. 

FOUNDATION.  The  establishment  of 
a  charity.  That  upon  which  a  charity  is 
founded  and  by  which  it  is  supported. 

This,  word,  in  the  English  law,  is  taken  in 
two  senses,  fundatio  incipiens,  and  fundatio 
perjiciens.  As  to  its  political  capacity,  an 
act  of  incorporation  is  metaphorically  called 
its  foundation  ;  but  as  to  its  dotation,  the  first 
gift  of  revenues  is  called  the  foundation.  10 
Coke,  23  a. 

FOUNDER.  One  who  endows  an  insti- 
tution. One  who  makes  a  gift  of  revenues 
to  a  corporation.  10  Coke,  33  ;  1  Sharswood, 
Blackst.  Comm.  481. 

In  England,  the  king  is  said  to  be  the 
founder  of  all  civil  corporations ;  and  where 
there  is  an  act  of  incorporation,  he  is  called 
the  general  founder,  and  he  who  endows  is 
called  the  perficient  founder.  1  Sharswood, 
Blackst.  Comm.  481. 

POUNDEROSUS.  Out  of  repair.  Croke 
Car.  366. 

FOUNDLING.  A  new-born  child  aban- 
doned by  its  parents,  who  are  unknown.  The 
settlement  of  such  a  child  is  in  the  place 
where  found. 

FOUR  SEAS.  The  seas  surrounding 
England.  These  were  divided  into  The  West- 
ern, including  the  Scotch  and  Irish ;  The 
Northern,  or  North  Sea ;  The  Eastern,  being 
the  German  Ocean ;  The  Southern,  being  the 
British  Channel.  Selden,  Mare  Clausum, 
lib.  2,  c.  1. 

Within  the  four  seas  means  within  the 
jurisdiction  of  England.  4  Coke,  125 ;  Coke, 
2d  Inst.  253. 

POURCHER  (Fr.  to  fork).  In  English 
La-w.  A  method  of  delaying  an  action  for- 
merly practised  by  defendants. 

When  an  action  was  brought  against  two,  who, 
being  jointly  concerned,  were  not  bound  to  answer 
till  both  appeared,  and  they  agreed  not  to  appear 
both  in  one  day,  the  appearance  of  one  excused 
the  other's  default,  who  had  a  day  given  him  to 
appear  with  the  other:  the  defaulter,  on  the  day 
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appointed,  appeared ;  but  the  first  then  made  de- 
fault :  in  this  manner  they  forrk&d  each  other,  and 
practised  this  for  delay.  See  Coke,  2d  Inst.  250 ; 
Booth,  Real  Act.  16. 

FOWLS  OP  WARREN.  Such  fowls 
as  are  preserved  under  the  game-laws  in  war- 
rens. According  to  Manwood,  these  are 
partridges  and  pheasants.  According  to 
Lord  Coke,  they  are  either  campestres,  as 
partridges,  rails,  and  quails,  sylvestres,  as 
woodcocks  and  pheasants,  or  aquatiles,  as 
mallards  and  herons.     Coke,  Litt.  233. 

FRACTION  OF  A  DAY.  A  portion 
of  a  day.  The  dividing  a,  day.  Generally, 
the  law  does  not  allow  the  fraction  of  a  day. 

2  Sharswood,  Blackst.  Comm.  141. 

The  day  may  be  divided,  however,  to  show 
which  of  two  acts  was  actually  done  first.  3 
Burr.  1434;  4  Kent,  Comm.  95,  n.:  11  Hou. 
L.  411. 

FRAIS  DE  JUSTICE.  Costs  incurred 
incidentally  to  the  action.  See  1  Troplong, 
135,  n.,  122 ;  4  Low.  C.  77. 

FRANC.  A  French  coin,  of  the  value  of 
about  eighteen  cents. 

FRANC  ALIEN.  In  French  Law. 
An  absolutely  free  inheritance.  Allodial 
lands.  Generally,  however,  the  word  denotes 
an  inheritance  free  from  seignorial  rights, 
though  held  subject  to  the  sovereign.  Du- 
moulin,  Cout.  de  Far.  g  1 ;  Guyot,  R4p.  Univ. ; 

3  Kent,  Comm.  498,  n. ;  8  Low.  C.  95. 
FRANCHISE.  A  special  privilege  con- 
ferred by  government  on  individuals,  and 
which  does  not  belong  to  the  citizens  of  the 
country  generally  by  common  right.  Augell 
&  A.  Corp.  H- 

A  particular  privilege  conferred  by  grant 
from  government  and  vested  in  individuals. 
3  Kent,  Comm.  458. 

A  branch  of  the  king's  prerogative  sub- 
sisting in  the  hands  of  a  subject.  Finch, 
lib.  2,  c.  14 ;  2  Sharswood,  Blackst.  Comm.  37. 

In  a  popular  sense,  the  word  seems  to  be 
synonymous  with  right  or  privilege :  as,  the 
elective  franchise.  , 

In  the  United  States  they  axe  usually  held 
by  corporations  created  for  the  purpose,  and 
can  be  held  only  under  legislative  grant. 
15  Pick.  Mass.  243  ;  4  111.  53;  13  Pet.  519  : 
15  Johns.  N.  Y.  358.  See  2  Dane,  Abr.  680 ; 
6  Barnew.  &  C.  703 ;  Ferry.  Franchises 
are  held  subject  to  the  exercise  of  the  right 
of  eminent  domain.  4  Gray,  Mass.  474;  23 
Pick.  Mass.  360 ;  6  How.  507  ;  13  id.  71 ;  21 
Vt.  590.  See,  also,  2  Gray,  Mass.  1 ;  5  Johns. 
Ch.  N.  Y.  101 ;  4  Wheat.  518  ;  7  Pick.  Mass. 
344;  7  N.  H.  59;  Redfield,  Railw.  131. 
They  are  also  liable  for  the  debts  of  the 
owner,  2  Washburn,  Real  Prop.  24,  but 
cannot  be  sold  or  assigned  without  the  con- 
sent of  the  legislature.  See  Redfield,  Railw. 
Index. 
■  FRANCIGENA.  A  designation  for- 
merly given  to  aliens  in  England. 

FRANEALMOIGNE.  A  species  of 
ancient  tenure,  still  extant  in  England, 
whereby  a  religious   corporation,  aggregate 


or  sole,  holds  its  lands  of  the  donor,  in  con- 
sideration of  the  religious  services  it  per- 
forms. 

2.  The  services  rendered  being  divine, 
the  tenants  are  not  bound  to  take  an  oath  of 
fealty  to  a  superior  lord.  A  tenant  in  frankal- 
moi^ne  is  not  only  exempt  from  all  temporal 
service,  but  the  lord  of  whom  he  holds  is 
also  bound  to  acquit  him  of  every  service 
and  fruit  of  tenure  which  the  lord  para- 
mount may  demand  of  the  land  held  by  thig 
tenure.  The  services  to  be  performed  are 
either  spiritual,  as  prayers  to  God,  or  tem- 
poral, as  the  distribution  of  alms  to  the  poor. 
Of  this  latter  class  is  the  'office  of  the  queen'g 
almoner,  which  is  usually  bestowed  upon  the 
archbishop  of  York,  with  the  title  of  lord 
high  almoner.  The  spiritual  services  which 
were  due  before  the  Reformation  are  de- 
scribed by  Littleton,  J  135 ;  since  that  time 
they  have  been  regulated  by  the  liturgy,  or 
book  of  common  prayer  of  the  church  of 
England.  Coke,  2d  Inst.  502 ;  Coke,  Litt.  93, 
494  a.  Hargrave  ed.  note  (b) ;  2  Blackstone, 
Comm.  101. 

3.  In  the  United  States,  religious  corpo- 
rations hold  land  by  the  same  tenure  with 
which  all  other  corporations  and  individuals 
hold ;  and  the  only  approach  to  a  tenancy  in 
frankalmoigne  may  be  found  in  the  exemp- 
tion from  taxation  which  is  enjoyed  by 
churches  in  common  with  charitable  and 
scientific  institutions.  Our  religious  corpo- 
rations are  generally  restricted  to  the  hold- 
ing of  any  more  land  than  is  required  for 
the  immediate  purposes  of  their  incorpora- 
tion ;  nor  can  they  make  absolute  sales  with- 
out first  obtaining  the  permission  of  a  court 
of  equity.  Subject  to  this  restriction,  they 
have  a  fee-simple  estate  in  their  lands  for  the 
purpose  of  alienation,  but  only  a  determi- 
nable fee  for  the  purpose  of  enjoyment.  On  a 
dissolution  of  the  corporation,  the  fee  will 
revert  to  the  original  grantor  and  his  liens; 
but  such  grantor  will  be  forever  excluded  by 
an  alienation  in  fee;  and  in  that  way  the 
corporation  may  defeat  the  possibility  of  a 
reverter.  2  Kent,  Comm.  281 ;  2  Preston,  Est. 
50.  And  see  3  Binn.  Penn.  626 ;  1  Watts, 
Penn.  218  ;.  3  Pick.  Mass.  232;  12  Mass. 537  ; 
8  Dan.  Ky.  114. 

FRANK  PEE.  Lands  not  held  in  an- 
cient demesne.  Called  "  lands  pleadable  at 
common  law."  Reg.  Orig.  12,  14;  Fitz- 
herbert,  Nat.  Brev.  161 ;  Termes  de  la  Ley. 

That  which  a  man  holds  to  himself  and 
his  heirs  and  not  by  such  service  as  is  re- 
quired in  ancient  demesne,  according  to  the 
custom  of  the  manor.  The  opposite  of  copy- 
hold. Cowel.  A  fine  had  in  the  king's  court 
might  convert  demesne-lands  into  frank-fee. 
2  Blackstone,  Comm.  368. 

PRANK-FERME.  Lands  or  tenements 
where  the  nature  of  the  fee  is  changed  by 
feoffment  from  knight's  service  to  yearly  ser. 
vice,  and  whence  no  homage  but  such  as  is 
contained  in  the  feoffment  may  be  demanded. 
Britton,  c.  66,  n.  3 :  Cowel ;  2  Blackstone, 
Comm.  80. 
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PRANK-MARRIAGE.  A  species  of 
estate-tail  where  tlie  donee  had  married  one 
of  kin  (as  daughter  or  cousin)  to  the  donor 
and  held  the  estate  subject  to  the  implied 
condition  that  the  estate  was  to  descend  to 
the  issue  of  such  marriage.  On  birth  of 
issue,  as  in  other  cases  of  estate-tail  before 
the  statute  De  Bonis,  the  birth  of  issue  was 
regarded  as  a  condition  performed,  and  the 
estate  thereupon  became  alienable  by  the 
donee.  1  Cruise,  Dig.  71 ;  1  Washburn,  Real 
Prop.  67. 

The  estate  is  said  to  be  in  frank-marriage 
because  given  in  consideration  of  marriage 
and  free  from  services  for  three  generations 
of  descendants.  Blount ;  Cowel.  See,  also,  2 
Sharswood,  Blaokst.  Comm.  115  ;  1  Stephen, 
Coram.  Z32. 

PRANK-PLEDGE.  A  pledge  or  surety 
for  freemen.     Termes  de  la  Ley. 

The  bond  or  pledge  which  the  inhabitants 
of  a  tithing  entered  into  for  each  one  of  their 
number  that  he  should  be  forthcoming  to  an- 
swer every  violation  of  law.  Each  boy,  on 
reaching  the  age  of  fourteen,  was  obliged  to 
find  some  such  pledge,  or  be  committed  to  pri- 
son.    Blount ;  Cowel. 

PRANKING  PRIVILEGE.  The  privi- 
lege of  sending  certain  matter  through  the 
public  mails  without  payment  therefor. 

It  is  enjoyed  by  various  officers  of  the  fede- 
ral government,  theoretically  for  the  public 
good.     See  Brightly,  Dig.  D.  S.  Laws. 

PRANKLEYN  (spelled,  also,  Francling 
9,udL  Franklin).  A  freeman;  a  freeholder;  a 
gentleman.     Blount;  Cowel. 

PRATER  (Lat.).    Brother. 

Frater  consanguineus.  A  brother  born  from 
the  same  father,  though  the  mother  may  be 
different. 

Frater  nutricius.     A  bastard  brother. 

Frater  uterinus.  A  brother  who  has  the 
same  mother  but  not  the  same  father. 

Blount;  Vicat,  Voc.  Jur. ;  2  Blackstone, 
Comm.  232.     See  Brother. 

PRATJD.  The  unlawful  appropriation  of 
another's  property,  with  knowledge,  by  de- 
sign, and  without  criminal  intent. 

Fraud  is  sometimes  used  as  a  term  synonymous 
with  covin,  colhmon,  and  deceit,  but  improperly  so. 
Covin  is  a  secret  contrivance  between  two  or  more 
persons  to  defraud  and  prejudice  another  of  his 
rights.  Oolluaion  is  an  agreement  between  two  or 
more  persons  to  defraud  another  under  the  forms 
of  law,  or  to  accomplish  an  illegal  purpose.  Deceit 
is  a  fraudulent  contrivance  by  words  or  acts  to  de- 
ceive a  third  person,  who,  relying  thereupon,  with- 
out carelessness  or  neglect  of  his  own,  sustains 
damage  thereby.  Coke,  Litt.  357  b;  Bacon,  Abr. 
Fraud. 

2.  Actual  or  positive  fraud  includes  cases 
of  the  intentional  and  successful  employ- 
ment of  any  cunning,  deception,  or  artifice, 
used  to  circumventi  cheat,  or  deceive  another. 
1  Story,  Eq.  Jur.  ^  186. 

For  instance,  the  misrepresentation  by  word  or 
deed  of  material  facts,  by  which  one  exercising  rea- 
gonable  discretion  and  confidence  is  misled  to  his  in- 
iuryj  whether  the  misrepresentation  was  known  to 


be  false,  or  only  not  known  to  be  true,  or  even  if 
made  altogether  innocently;  the  suppression  of 
material  facts  which  one  party  is  legally  or  equi< 
tably  bound  to  disclose  to  another;  all  cases  of  uu'. 
conscientious  advantage  in  bargains  obtained  by 
imposition,  circumvention,  surprise,  and  undue  in-^ 
fluence  over  persons  in  general,  and  especially  over 
those  who  are,  by  reason  of  age,  infirmity,  idiocy, 
lunacy,  drunkenness,  coverture,  or  other  incapa- 
city, unable  to  take  due  care  of  and  protect  their 
own  rights  and  interests ;  bargains  of  such  an  un- 
conscionable nature  and  of  such  gross  inequality 
as  naturally  lead  to  the  presumption  of  fraud,  im- 
position, or  undue  influence,  when  the  decree  of 
the  court  can  place  the  parties  in  statu  quo;  cases 
of  surprise  and  sudden  action,  without  due  delibe- 
ration, of  which  one  party  takes  advantage;  cases 
of  the  fraudulent  suppression  or  destruction  of 
deeds  and  other  instruments,  in  violation  of,  or 
injury  to,  the  rights  of  others;  fraudulent  awards 
with  intent  to  do  injustice;  fraudulent  and  illusory 
appointments  and  revocations  under  powers  ;  frau- 
dulent prevention  of  acts  to  be  done  for  the  benefit 
of  others  under  false  statements  or  false  promises  ; 
frauds  in  relation  to  trusts  of  a  secret  or  special 
nature ;  frauds  in  verdicts,  judgments,  decrees,  and 
other  judicial  proceedings ;  frauds  in  the  confusion 
of  boundaries  of  estates  and  matters  of  partition 
and  dower ;  frauds  in  the  administration  of  chari- 
ties; and  frauds  upon  creditors  and  other  persons 
standing  upon  a  like  equity,  are  cases  of  actnal 
fraud.     1  Story,  Eq.  Jur.  c.  6. 

3.  Legal  or  constructive  fraud  includes  such 
contracts  or  acts  as,  though  not  originating 
in  any  actual  evil  design  or  contrivance  to 
perpetrate  a  fraud,  yet  by  their  tendency  to 
deceive  or  mislead  others,  or  to  violate  private 
or  public  confidence,  are  prohibited  by  law. 

Thus,  for  instance,  contracts  against  some  gene- 
ral public  policy  or  fixed  artificial  policy  of  the 
law;  cases  arising  from  some  peculiar  confidential 
or  fiduciary  relation  between  the  parties,  where  ad- 
vantage is  taken  of  that  relation  by  the  person  in 
whom  the  tnist  or  confidence  is  reposed,  or  by  third 
persons  ;  agreements  and  other  acts  of  parties  which 
operate  virtually  to  delay,  defraud,  and  deceivo 
creditors;  purchases  of  property,  with  full  notice 
of  the  legal  or  equitable  title  of  other  persons  to 
the  same  property  (the  purchaser  becoming,  by  con- 
struction, particepa  criminia  with  the  fraudulent 
grantor) ;  and  voluntary  conveyances  of  real  estate, 
as  affecting  the  title  of  subsequent  purchasers.  1 
Story,  Eq.  Jur.  c.  7. 

According  to  the  civilians,  positive  fraud 
consists  in  doing  one's  self,  or  causing  an- 
other to  do,  such  things  as  induce  the  opposite 
party  into  error,  or  retain  him  there.  The 
intention  to  deceive,  which  is  the  characteris- 
tic of  fraud,  is  here  present.  Fraud  is  also 
divided  into  that  which  has  induced  the  con- 
tract, dolus  dans  cavsum  contractui,  and  inci- 
dental or,  accidental  fraud.  The  former  is 
that  which  has  been  the  cause  or  determining 
motive  of  the  contract,  that  without  which 
the  party  defrauded  would  not  have  con- 
tracted, when  the  artifices  practised  by  one 
of  the  parties  have  been  such  that  it  is  evi- 
dent that  without  them  the  other  would  not 
have  contracted.  Incidental  or  accidental 
fraud  is  that  by  which  a  person,  otherwise  ' 
determined  to  contract,  is  deceived  on  some 
accessories  or  incidents  of  the  contract, — for 
example,  as  to  the  quality  of  the  object  of  the 
contract,  or  its  price, — so  that  he  has  made  a 
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bad  bargain.  Accidental  fraud  does  not,  ac- 
cording to  the  civilians,  avoid  the  contract, 
but  simply  subjects  the  party  to  damages. 
It  is  otherwise  where  the  fraud  has  been  the 
determining  cause  of  the  contract,  qui  causam 
dedit  contractui:  in  that  case  the  contract  is 
void.  Toullier,  Dr.  Civ.  Fr.  liv.  3,  t.  3,  c.  2, 
n.  I  5,  n.  86,  et  seq.  See,  also,  1  Malleville, 
Analyse  de  la  Discussion  du  Code  Civil,  pp. 
15,  16  ;  Bouvier,  Inst.  Index. 

4.  What  constitutes  fraud.  1.  It  must  be 
such  an  appropriation  as  is  not  permitted  by 
law.  2.  It  must  be  with  knowledge  that  the 
property  is  another's,  and  with  design  to  de- 
prive him  of  it.  3.  It  is  not  in  itself  a 
crime,  for  want  of  a  criminal  intent ;  though 
it  may  become  such  in  cases  provided  by  law. 
Llvermore,  Penal  Law,  739. 

Fraud,  in  its  ordinary  application  to  cases 
of  contracts,  includes  any  trick  or  artifice 
employed  by  one  person  to  induce  another  to 
fall  into  or  to  detain  him  in  an  error,  so  that 
he  may  make  an  agreement  contrary  to  his 
interest ;  and  it  may  consist  in  misrepresent- 
ing or  concealing  material  facts,  and  may  be 
eifected  by  words  or  by  actions. 

While,  on  the  one  hand,  the  courts  have 
aimed  to  repress  the  practice  of  fraud,  on  the 
other,  they  have  required  that  before  reliev- 
ing a  party  from  a  contract  on  the  ground  of 
fraud,  it  should  be  made  to  appear  that  on 
entering  into  such  contract  he  exercised  a 
due  degree  of  caution.  Vigilantibus,  non 
dormientibus,  succurrunt  leges.  A  misrepre- 
sentation as  to  a  fact  the  truth  or  falsehood 
of  which  the  other  party  has  an  opportunity 
of  ascertaining,  or  the  concealment  of  a 
matter  which  a  person  of  ordinary  sense, 
vigilance,  or  skill  might  discover,  does  not 
in  law  constitute  fraud.  Misrepresentation 
as  to  the  legal  efiect  of  an  agreement  does 
not  aivoid  it  as  against  a  party  whom  such 
misrepresentation  has  induced  to  enter  into 
it, — every  man  being  presumed  to  know  the 
legal  effect  of  an  instrument  which  he  signs 
or  of  an  act  which  he  performs. 

5.  An  intention  to  violate  entertained  at 
the  time  of  entering  into  a  contract,  but  not 
afterwards  carried  into  effect,  does  not  vitiate 
the  contract.  Per  Tindal,  C.  J.,  2  Scott, 
588,  594;  4  Barnew.  &  C.  506,  512;  per 
Parke,  B.,  4  Mees.  &  W.  Exch.  115,  122. 
But  when  one  person  misrepresents  or  con- 
ceals a  material  fact  which  is  peculiarly  with- 
in his  own  knowle  !ge,  or  if  it  is  also  within 
the  reach  of  the  other  party,  is  a  device  to 
induce  him  to  refrain  from  inquiry,  and  it  is 
shown  that  the  concealment  or  other  decep- 
tion was  practised  with  respect  to  the  par- 
ticular transaction,  such  transaction  will  be 
void  on  the  ground  of  fraud.  6  Clark  &,  F. 
Hon.  L.  232 ;  Comyn,  Contr.  38 ;  per  Tindal, 
C.  J.,  3  Mann.  &  G.  446,  450.  And  even  the 
concealment  of  a  matter  which  may  disable 
a  party  from  performing  the  contract  is  a 
fraud.  9  Barnew.  &  C.  387;  per  Little- 
dale,  3. 

6.  Equity  doctrine  of  fraud.  It  is  some- 
times inaccurately  said  that  such  and  such 


transactions  amount  to  fraud  in  equity, 
though  not  in  law ;  according  to  the  popular 
notion  that  the  law  allows  or  overlooks  cer- 
tain kinds  of  fraud  which  the  more  conscien- 
tious rules  of  equity  condemn  and  punish. 
But,  properly  speaking,  fraud  in  all  its  shapes 
is  as  odious  in  law  as  in  equity.  The  differ- 
ence is  that,  as  the  law  courts  are  constituted, 
and  as  it  has  been  found  in  centuries  of  ex- 
perience that  it  is  convenient  they  should 
be  constituted,  they  cannot  deal  with  fraud 
otherwise  than  to  punish  it  by  the  infliction 
of  damages.  All  those  manifold  varieties  of 
fraud  against  which  specific  relief,  of  a  pre- 
ventive or  remedial  sort,  is  required  for  the 
purposes  of  substantial  justice,  are  the  sub- 
jects of  equity  and  not  of  \slW  jurisdiction. 

'S'.  What  constitutes  a  case  of  fraud  in 
the  view  of  courts  of  equity,  it  would  be 
difficult  to  specify.  It  is,  indeed,  part  of  the 
equity  doctrine  of  fraud  not  to  define  it,  not 
to  lay  down  any  rule  as  to  the  nature  of  it, 
lest  the  craft  of  men  should  find  ways  of 
committing  fraud  which  might  escape  the 
limits  of  such  a  rule  or  definition.  It  includes 
all  acts,  omissions,  or  concealments  which 
involve  a  breach  of  legal  or  equitable  duty, 
trust  or  confidence  justly  reposed,  and  are 
injurious  to  another,  or  by  which  an  undue 
and  unconscientious  advantage  is  taken  of 
another. 

It  is  said  by  Lord  Hardwicke,  2  Ves.  Ch. 
155,  that  in  equity  fraud  may  be  presumed 
from  circumstances,  but  in  law  it  must  be 
proved.  His  meaning  is,  unquestionably,  no 
more  than  this : — that  courts  of  equity  will 
grant  relief  upon  the  ground  of  fraud  esta- 
blished by  a  degree  of  presumptive  evidence 
which  courts  of  law  would  not  deem  suffi- 
cient proof  for  their  purposes ;  that  a  higher 
degree,  not  a  different  kind,  of  proof  may  be 
required  by  courts  of  law  to  make  out  what 
they  will  act  upon  as  fraud.  Both  tribunals 
accept  presumptive  or  circumstantial  proof,  if 
of  suflcient  force.  Circumstances  of  mere 
suspicion,  leading  to  no  certain  results,  will 
not,  in  either,  be  held  sufficient  to  establish 
fraud. 

8.  The  equity  doctrine  of  fraud  extends, 
for  certain  purposes,  to  the  violation  of  that 
class  of  so-called  imperfect  obligations'which 
are  binding  on  conscience,  but  which  human 
laws  do  not  and  cannot  ordinarily  undertake 
to  enforce :  as  in  a  large  variety  of  cases  of 
contracts  which  courts  of  equity  do  not  set 
aside,  but  at  the  same  time  refuse  to  lend 
their  aid  to  enforce.  2  Kent,  Comm.  39 ;  1 
Johns.  Ch.  N.  Y.  630;  1  Ball  &  B.  Ch.  Ir. 
250,  251. 

The  following  classification  of  frauds  as  a 
head  of  equity  jurisdiction  is  given  by  Lord 
Hardwicke,  2  Ves.  Ch.  155. 

1.  Fraud,  or  dolus  malus,  may  be  actual, 
arising  from  facts  and  circumstances  of  im- 
position. 2.  It  may  be  apparent  from  the 
intrinsic  nature  and  subject  of  the  bargain 
itself,  such  as  no  man  in  his  senses  and  not 
under  delusion  would  make,  on  the  one  hand, 
and  no  honest  or  fair  man  would  accept,  on 
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ihe  other.  3.  It  may  be  inferred  from  the 
eircumstances  and  condition  of  the  parties; 
for  it  is  as  much  against  conscience  to  take 
odvantage  of  a  man's  weakness  or  necessity  as 
of  his  ignorance.  4.  It  may  be  collected  from 
the  nature  and  circumstances  of  the  trans- 
action, as  being  an  imposition  on  third  per- 
gons. 

9.  Effect  of.  Fraud,  both  at  law  and  in 
equity,  when  sufficiently  proved  and  ascer- 
tained, avoids  a  contract  ab  initio,  whether 
the  fraud  be  intended  to  operate  against  one 
of  the  contracting  parties,  or  against  third 
parties,  or  against  the  public.  1  Fonblanque, 
Eq.  3d  ed.  66,  note ;  6th  ed.  122,  and  notes ; 
Newland,  Contr.  352 ;  1  W.  Blackst.  465 ; 
Dougl.  450 ;  3  Burr.  1909 ;  3  Ves.  &  B.  Ch. 
42;  3  cutty,  Com.  Law,  155,  306,  698;  1 
Schoales  &  L.  209 ;  Verplank,  Contr.  passim; 
Domat,  Lois  Civ.  p.  1,  1.  4,  t.  6,  s.  3,  n.  2. 

The  fraud  of  an  agent  by  a  misrepresenta- 
tion which  is  embodied  in  the  cfintract  to 
which  his  agency  relates,  avoids  the  contract. 
But  the  party  committing  the  fraud  cannot 
in  any  case  himself  avoid  the  contract  on  the 
ground  of  the  fraud.  Chitty,  Contr.  590,  and 
cases  cited. 

As  to  frauds  in  contracts  and  dealings,  the 
common  law  subj  ects  the  wrong-doer,  in  several 
instances,  to  an  action  on  the  case,  such  as 
actions  for  fraud  and  deceit  in  contracts  on 
an  express  .or  implied  warranty  of  title  or 
soundness,  etc.  But  fraud  gives  no  action  in 
any  case  without  damage,  3  Term,  56 ;  and 
in  matters  of  contract  it  is  merely  a  defence : 
it  cannot  in  any  case  constitute  a  new  con- 
tract. 7  Ves.  Ch.  211 ;  2  Miles,  Penn.  Rep. 
229.  It  is  essentially  ad  hominem.  4  Term, 
337,  338. 

10.  In  Criminal  Law.  Without  the  ex- 
press provision  of  any  statute,  all  deceitful 
practices  in  defrauding  or  endeavoring  to 
defraud  another  of  his  known  right,  by  means 
of  some  artful  device,  contrary  to  the  plain 
rules  of  common  honesty,  are  condemned  by 
the  common  law,  and  punishable  according 
to  the  heinousness  of  the  offence.  Coke,  Litt. 
3  6;  Dy.  295 ;  Hawkins,  PI.  Cr.  c.  71. 

In  oonsidering  fraud  in  its  eriminal  aspect,  it  is 
often  difficult  to  determine  whether  facts  in  evidence 
Constitute  a  fraud,  or  amount  to  a  felony.  It  seems 
now  to  he  agreed  that  if  the  property  ohtained, 
whether  hy  means  of  a  false  token  or  a  false  pre- 
tence, be  parted  with  absolutely  by  the  owner,  it  is 
a  fraud ;  but  if  the  posseesion  only  be  parted  with, 
and  that  possession  he  obtained  by  fraud,  it  will  be 
felony.  Bacon,  Abr.  Fraud;  2  Leach,  Gr.  Cas.  1066 ; 
2  East,  PI.  Cr.  673. 

11.  Of  those  gross  frauds  or  cheats  which,  as 
being  "  levelled  against  the  public  justice  of 
the  kingdom,"  are  punishable  by  indictment 
or  information  at  the  common  law,  2  East,  PI. 
Cr.  c.  18,  I  4,  p.  821,  the  following  are  ex- 
amples;— uttering  a  fictitious  bank  bill,  2 
Mass.  77  ;  selling  unwholesome  provisions,  4 
Blackstone,  Comm.  162 ;  mala  praxis  of  a  phy- 
sician, 1  Ld.  Raym.  213 ;  rendering  false  ac- 
counts, and  other  frauds,  by  persons  in  official 
situations,  Rex  e.  Bembndge,  cited  2  East, 
136 ;  5  Mod.  179 ;  2  Campb.  269 ;  3  Chitty. 


Crim.  Law,  666 ;  fabrication  of  news  tendirg 
to  the  public  injury,  Starkie,  Lib.  546 ;  Hale, 
Summ.  132 ;  ei  per  Scroggs,  C.  J.,  Rex  v.  Har- 
ris, Guildhall,  1680;  cheats  by  means  of  false 
weights  and  measures,  2  East,  PI.  Cr.  c.  18, 
1 3,  p.  820 ;  and,  generally,  the  fraudulent  ob- 
taining the  property  of  another  by  any  de- 
ceitful or  illegal  practice  or  token  (short  of 
felony)  which  affects  or  may  affect  the  public, 
2  East,  PI.  Cr.  c.  18,  \  2,  p.  818,  as  with  the 
common  cases  of  obtaining  property  by  false 
pretences. 

FRAUDS,  STATUTE  OP.  The  name 
commonly  given  to  the  statute  29  Car.  II.  c. 
3,  entitled  "An  Act  for  the  Prevention  of 
Frauds  and  Perjuries." 

3.  The  multifarious  provisions  of  this  cele- 
brated statute  appear  to  be  distributed  under 
the  following  heads.  1.  The  creation  and 
transfer  of  estates  in  land,  both  legal  and 
equitable,  such  as  at  common  law  could  be 
effected  by  parol,  i.e.  without  deed.  2.  Cer- 
tain cases  of  contracts  which  at  common  law 
could  be  validly  made  by  oral  agreement. 

3.  Additional  solemnities  in  cases  of  wills. 

4.  New  liabilities  imposed  in  respect  of  real 
estate  held  in  trust.  5.  The  disposition  of 
esia,t6&  pur  auter  vie.  6.  The  entry  and  effect 
of  judgments  and  executions.  The  first  and 
second  heads,  however,  comprise  all  that  in 
the  common  professional  use  of  the  term  is 
meant  by  the  Statute  of  Frauds. 

3.  And  they  present  this  important  fea- 
ture, characterizing  and  distinguishing  all 
the  minor  provisions  which  they  both  con- 
tain, i.e.  that  whereas  prior  to  their  enact- 
ment the  law  recognized  only  two  great 
classes  of  contracts,  conveyances,  etc., — ^those 
which  were  by  deed  and  those  which  were  by 
parol,  including  under  the  latter  term  alike 
what  was  written  and  what  was  oral, — ^these 
provisions  introduced  into  the  law  a  distinc- 
tion between  written  parol  and  m-al  parol 
transactions,  and  rendered  a  writing  neces- 
sary for  the  valid  performance  of  the  matters 
to  which  they  relate.  Those  matters  are  the 
following : — conveyances,  leases,  and  sur- 
renders of  interests  in  lands ;  declarations  of 
trusts  of  interests  in  lands ;  special  promises 
by  executors  or  administrators  to  answer 
damages  out  of  their  own  estate;  special 
promises  to  answer  for  the  debt,  default,  or 
miscarriage  of  another ;  agreements  made 
upon  consideration  of  marriage ;  contracts 
for  the  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them; 
agreements  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof; 
contracts  for  the  sale  of  goods,  wares,  and 
merchandise  for  the  price  of  ten  pounds  ster- 
ling or  upwards.  All  tliese  matters  must  be, 
by  the  statute,  put  in  writing,  signed  by  the 
party  to  be  charged,  or  his  attorney. 

4.  In  regard  to  contracts  for  the  sale  of 
goods,  wares,  and  merchandise,  the  payment 
of  earnest-money,  or  the  acceptance  and  re- 
ceipt of  part  of  the  goods,  etc.,  dispenses  with 
the  written  memorandum. 

The  substance  of  the  statute,  as  regards 
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the  provisions  above  referred  to,  has  been  re- 
enacted  in  almost  all  the  states  of  the  Union  ; 
and  in  many  of  them,  other  points  coming 
within  the  same  general  policy,  but  not  em- 
bodied in  the  original  English  statute,  have 
been  made  the  subject  of  more  recent  enact- 
ments: as,  for  instance,  the  requirement  of 
writing  to  hold  a  party  upon  a  representation 
as  to  the  character,  credit,  etc.  of  a  third  per- 
son, which  was  provided  in  England  by  9  Geo. 
IV.  cap.  14,  2  6,  commonly  called  Lord  Ten- 
terden's  Act.  The  legislation  of  the  different 
states  on  these  matters  will  be  found  collected 
in  the  Appendix  to  Browne's  Treatise  on  the 
Statute  of  Frauds. 

FRAUDULENT  CONVEYANCE.  A 
conveyance  the  object,  tendency,  or  effect 
of  which  is  to  defraud  another,  or  the  intent 
of  which  is  to  avoid  some  duty  or  debt  due 
by  or  incumbent  on  the  party  making  it.  2 
Kent,  Comm.  440  ;  4  id.  462. 

2.  Fraudulent  conveyances  received  early 
attention;  and  the  statutes  of  13  Eliz.  c.  5, 
and  27  Eliz.  o.  4,  made  perpetual  by  29  Eliz. 
c.  18,  declared  all  conveyances  made  with 
intent  to  defraud  creditors,  etc.  to  be  void. 
By  a  liberal  construction,  it  has  become  the 
settled  English  law  that  a  voluntary  con- 
veyance shall  be  deemed  fraudulent  against 
a  subsequent  purchaser  even  with  notice.  9 
East,  59  ;  2  Sharswood,  Blackst.  Comm.  296 ; 
Roberts,  Fraud.  Conv.  2,  3. 

Voluntary  conveyances  are  not  so  construed 
in  the  United  States,  however,  where  the  sub- 
sequent purchaser  has  notice,  especially  if 
there  be  a  good  consideration.  2  Gray,  Mass. 
447. 

These  statutes  have  been  generally  adopted 
in  the  United  States  as  the  foundation  of  all 
the  state  statutes  upon  this  subject.  1  Story, 
Eq.  Jur.  353  ;  4  Kent,  Comm.  462,  463. 

3.  But  although  such  conveyance  is  void 
as  regards  purchasers  and  creditors,  it  is 
valid  as  between  the  parties.  6  Watts,  Penn. 
429,  453 ;  5  Biun.  Penn.  109 ;  1  Yeates,  Penn. 
291 ;  3  Watts  &  S.  Penn.  255 ;  4  Ired.  No.  C. 
102;  9  Pick.  Mass.  93  ;  20  id.  247,  354:  1 
Ohio,  469;  2  South.  N.  J.  738;  2  Hill,  So.  C. 
488;  7  Johns.  N.  Y.  161;  1  W.  Blackst.  262. 
An  offence  within  the  13  Eliz.  o.  5,  J  3,  is 
also  indictable.     6  Cox,  Cr.  Cas.  31. 

FRBDNITB.  A  liberty  to  hold  courts 
and  take  up  the  fines  for  beating  and  wound- 
ing.    Cowel;  Cunningham,  Law  Diet, 

To  be  free  from  fines. 

PRBDUM.  A  fine  paid  for  obtaining 
pardon  when  the  peace  had  been  broken. 
Spelman,  Gloss.;  Blount.  A  sum  paid  the 
magistrate  for  protection  against  the  right  of 
revenge.  1  Robertson,  Charles  V.,  App.  note 
xxiii. 

FREE.  Not  bound  to  servitude.  At 
liberty  to  act  as  one  pleases.  This  word  is 
put  in  opposition  to  slave.  U.  S.  Const,  art. 
1,  §  2.  Used  in  distinction  from  being  bound 
as  an  apprentice. 

The  Decla,ratiou  of  Independence  asserts 
that  all  men  are  born  free ;  and  in  this  sense 


the  term  is  usually  supposed  to  mean  all 
mankind ;  though  this  seems  to  be  doubted  in 
19  How.  393. 

Certain:  as,  free  services.  These  were  also 
more  honorable. 

Confined  to  (he  person  possessing,  instead 
of  being  held  in  common:   aa,  free  fishery,, 

FREE  BENCH.  Copyhold  lands  which 
the  wife  has  for  dower  after  the  decease  of 
her  husband.  Kitoh.  102;  Bracton,  lib.  4, 
tr.  6,  cap.  13,  num.  2;  Fitzherbert,  Nat. 
Brev.  150;  Plbwd.  411. 

Dower  in  copyhold  lands,  2  Blaokstone, 
Coram.  129.  The  quantity  varies  in  different 
sections  of  England.  Coke,  Litt.  110  6.  In- 
continency  was  a  cause  of  forfeiture,  except 
on  the  performance  of  a  ridiculous  ceremony. 
Cowel;  Blount. 

FREE  BORD.  An  allowance  of  land 
outside  the  fence  which  may  be  claimed  by 
the  owner.  An  allowance,  in  some  places, 
two  and  a  half  feet  wide  outside  the  boundary 
or  enclosure.     Blount ;  Cowel. 

FREE  CHAPEL.  A  chapel  founded  by 
the  king  and  exempted  from  the  jurisdictioii 
of  the  ordinary.  It  may  be  one  founded  or 
endowed  by  a  private  person  under  a  grant 
from  the  king.     Cowel ;  Termes  de  la  Ley. 

FREE  COURSE.  Having  the  wind  from 
a  favorable  quarter.  To  prevent  collision  of 
vessels,  it  is  the  duty  of  the  vessel  having  the 
wind  free  to  give  way  to  a  vessel  beating  up 
to  windward  and  tacking.  3  Hagg.  Adm. 
215.  At  sea,  such  vessel  meeting  another 
close-hauled  must  give  way,  if  necessary  to 
prevent  the  danger  of  collision.  3  Carr.  <& 
V.  528.  See  9  Carr.  &  P.  528  ;  2  W.  Rob. 
Adm.  225  ;  2  Dods.  Adm.  87. 

FREE  FISHERY.  A  franchise  which 
gives  an  exclusive  right  of  fishing  in  a  public 
navigable  river,  without  any  ownership  on 
the  soil.  3  Kent,  Comm.  329 ;  2  Shar?wood, 
Blackst.  Comm.  39;  1  Salk.  637;  Woolryoh, 
Law  of  Waters,  97.  Free  fishery  is  the  same 
as  common  of  fishery.  Coke,  Litt.  Har- 
grave's  notes,  122;  2  Sharswood,  Blackst, 
Comm.  39 ;  7  Pick.  Mass.  79 ;  Angell,  Waterc. 
c.  6,  II  3,  4.     See  Fishery. 

FREE  SERVICES.  Such  as  it  was  not 
unbecoming  the  character  of  a  soldier  or  free- 
man to  perform:  as,  to  serve  under  his  lord  in 
the  wars,  to  pay  a  sum  of  money,  and  the 
like.  2  Blackstone,  Comm.  62;  1  Washburn, 
Real  Prop.  25. 

FREE  SHIPS.  Neutral  ships.  "Fret 
ships  make  free  goods"  is  a  phrase  often  used 
in  treaties  to  denote  that  the  goods  on  board 
neutral  ships  shall  be  free  from  confiscation 
even  though  belonging  to  an  enemy.  Whea- 
ton,  Int.  Law,  507  et  seq.;  1  Kent,  Comm. 
126.  See  3  Phillimore,  Int.  Law,  3d  ed.  238 
et  seq.  for  a  full  discussion  of  the  subject. 

FREE  SOCAGE.  Tenure  in  free  socage 
is  a  tenure  by  certain  and  honorable  service* 
which  yet  are  not  military.  1  Spence,  Eq. 
Jur.  62 ;  Dalrymple,  Feuds,  c.  2,  §  1 ;  1  Wash- 
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burn,  Real  Prop.  25,  Called,  also,  free  and 
common  socage.     See  Socage. 

FREE  -WARREN.  A  franchise  for  the 
preserving  and  custody  of  beasts  and  fowls 
of  warren.  2  Sharswood,  Blackst.  Comm. 
39,  417;  Coke,  Litt.  233.  This  franchise 
gave  the  grantee  sole  right  of  killing,  so  far 
as  his  warren  extended,  on  condition  of  ex- 
cluding other  persons.  2  Sharswood,  Blackst. 
Comm.  39. 

FREEDMAN.  In  Roman  Law.  A 
person  who  had  been  released  from  a  state 
of  servitude.     See  Libertine. 

FREEDOM.  The  condition  of  one  to 
whom  the  law  attributes  the  single  individual 
right  of  personal  liberty,  limited  only,  in  the 
domestic  relations,  by  powers  of  control 
which  are  associated  with  duties  of  protec- 
tion. See  Husband  and  Wife  ;  Parent  and 
Child  ;  Guardian  and  Ward  ;  Master  and 
Apprentice. 

2a  This  right  becomes  subject  to  judicial  deter- 
mination when  the  law  requires  the  public  custody 
of  the  person  as  a  means  of  vindicating  the  rights 
of  others.  The  security  of  the  liberty  of  the  in- 
dividual and  of  the  rights  of  others  is  graduated 
by  the  intrinsic  equity  of  the  law,  in  purpose  and 
application.  The  means  of  protecting  this  liberty 
of  the  individual  without  hazarding  the  freedom 
of  others  must  be  sought  in  the  provisions  of  the 
remedial  and  penal  law. 

3.  Independently  of  forfeiture  of  personal  liberty 
under  such  laws  and  of  its  limitations  in  the  do- 
mestic relations,  freedom,  in  this  sense,  is  a  status 
which  is  invariable  under  all  legal  systems.  It  is 
the  subject  of  judicial  determination  when  a  con- 
dition incompatible  with  the  possession  of  personal 
liberty  is  alleged  against  one  who  claims  freedom 
as  his  etaim.  A  community  wherein  law  should  be 
recognized,  and  wherein  nevertheless  this  status 
should  not  be  enjoyed  by  any  private  person,  is  in- 
conceivable; and,  wherever  its  possession  is  thus 
controverted,  the  judicial  question  arises  of  the  per- 
sonal extent  of  the  law  which  attributes  liberty  to 
free  persona.  The  law  may  attribute  it  to  every 
naturalperson,  and  thereby  preclude  the  recognition 
of  any  condition  inconsistent  with  its  possession. 
This  universal  extent  of  the  law  of  free  condition 
will  operate  in  the  international  as  well  as  in  the 
internal  private  law  of  the  state.  In  most  European 
countries  the  right  of  one,  under  the  law  of  a  foreign 
country,  to  control  the  person  of  another  who  by 
such  law  had  been  his  slave  or  bondman  is  not 
recognized  under  that  international  rule  for  the 
allowance  of  the  effect  of  a  foreign  law  which  is 
called  comili/,  because  the  law  of  those  countries 
afttributes  personal  liberty  as  a  right  to  every  na- 
tural person.  1  Hurd,  Law  of  Freedom  and  Bond- 
age, §§  116,  308. 

4:.  In  other  countries  the  power  of  the  master 
under  a  foreign  law  is  recognized  in  specified  cases 
by  statute  or  treaty,  while  an  otherwise  universal 
attribution  of  personal  liberty  precludes  every 
other  recognition  of  a  condition  of  bondage.  On 
this  principle,  in  some  of  the  United  States,  an 
obligation  to  render  personal  service  or  labor,  and 
the  corresponding  right  of  the  person  to  whom  it  is 
due,  existing  under  the  law  of  other  states,  are  not 
enforced  except  in  cases  of  claim  within  art.  4,  sec. 
2,  ^  3  of  the  constitution  of  the  United  States.  18 
Pick.  Mass.  193;  20  N.  Y.  562. 

5.  Legal  rights  are  the  eflfects  of  civil  society. 
No  legal  condition  is  the  reservation  of  a  state  of 
nature  anterior  to  civil  society.  Freedom,  as  here 
understood,  is  the  effect  of  law,  not  a  pre-existing 


natural  element.  It  is,  therefore,  not  necessaril 
attributed  to  all  persons  within  any  one  jurisdii 
tion.  But  personal  liberty,  even  though  not  attr 
buted  universally,  may  be  juridically  regarded  i 
a  right  accordant  with  the  nature  of  man  in  s< 
ciety ;  and  the  effect  of  this  doctrine  will  appear  i 
a  legal  presumption  in  favour  of  free  conditio] 
which  will  throw  the  burden  of  proof  always  on  hi] 
who  denies  it.  This  presumption  obtained  in  tl 
law  of  Rome  (XII  Tab.  T.  vi.  5;  Dig.  lib.  40,  tit.  . 

I.  53;  lib.  43,  tit.  29,  s.  3,  1.  9 ;    lib.  60,  tit.  1 

II.  20,  22)  even  when  slavery  was  derived  from  th 
Jus  gentium,  or  that  law  which  was  found  to  be  n 
ceived  by  the  general  reason  of  mankind.  1  Hun 
Law  of  Freedom,  §  157. 

6>  In  English  law,  this  presumption  in  favor  c 
liberty  has  always  been  recognized,  not  only  in  tl 
penal  and  remedial  law,  but  in  applying  the  la 
of  condition,  at  a  time  when  involuntary  servituc 
was  lawful.  Forteseue,  cc.  42,  c.  47 ;  Coke,  Lit 
fol.  124  b;  Wood,  Inst.  c.  1,  §  5.  In  the  slav( 
holding  states  of  the  Union,  a  presumption  againi 
the  freedom  of  persons  of  negro  descent  has  arise 
or  been  declared  by  statute.  Cooper,  Justin.  48i 
1  Dev.  No.  C.  336 ;  8  Ga.  157 ;  5  Halst.  N.  J.  276.  1 
interpreting  manumission  clauses  in  wills,  the  ru! 
differs  in  the  states  according  to  their  prevailin 
policy.     Cobb,  Law  of  Slav.  298. 

The  condition  of  a  private  person  who  i 
legally  eecured  in  the  enjoyment  of  thos 
rights  of  action,  in  social  relations,  whic 
might  be  equally  enjoyed  by  all  private  pei 
sons. 

7.  The  condition  of  one  who  may  exercise  his  ni 
tural  powers  as  he  wills  is  not  known  in  jurispn 
dence,  except  as  the  characteristic  of  those  wl 
hold  the  supreme  power  of  the  state.  The  freedoi 
which  one  may  have  by  his  individual  strength  r< 
sembles  this  power  in  kind,  and  is  no  part  of  legi 
freedom.  The  legal  right  of  one  person  involvi 
correlative  obligations  on  others.  All  persons  mu, 
be  restricted  by  those  obligations  which  are  essei 
tial  to  the  freedom  of  others,  2  Harr.  Cond.  Li 
208;  but  these  are  not  inconsistent  with  the  poi 
session  of  rights  which  may  be  enjoyed  equally  t 
all.  Such  obligations  constitute  a  condition  O] 
posed  to  freedom  only  as  things  which  mutuall 
suppose  and  require  each  other.  Where  the  la 
imposes  obligations  incompatible  with  the  posse; 
sion  of  such  rights  as  might  be  equally  enjoyed  l 
all,  a  condition  arises  which  is  contrary  to  frei 
dom,  see  Bondage,  and  the  condition  of  thoi 
who  hold  the  rights  correlative  to  such  obligatioi 
becomes  superior  to  freedom,  as  above  defined,  < 
is  merged  in  the  superiority  of  a  class  or  cast 
The  rights  and  obligations  of  all  cannot  be  alikt 
men  must  stand  towards  each  other  in  unlike  reli 
tions,  since  the  actions  of  all  cannot  be  the  sam 
In  the  possession  of  relative  rights  they  must  1 
unequal.  But  individual  (absolute)  rights,  whit 
exist  in  relations  towards  the  community  in  gen 
ral,  and  capacity  for  relative  rights  in  domest 
relations,  may  be  attributed  to  all  in  the  same  ci 
cumstances  of  natural  condition.  It  is  in  the  po 
session  of  these  rights  and  this  capacity  that  tb 
freedom  exists.  As  thus  defined,  it  comprehem 
freedom  in  the  narrower  sense,  as  the  greater  i; 
eludes  the  less ;  and  when  attributed  to  all  wl 
enjoy  freedom  in  the  narrower  sense,  as  at  the  pr 
sent  day  in  the  greater  part  of  Europe  and  in*tl 
non-slaveholding  states  of  the  Union,  the  latter 
not  distinguished  as  a  distinct  condition.  B 
some  who  enjoy  personal  liberty  might  yet  be 
restricted  in  the  acquisition  and  use  of  property, 
unprotected  in  person  and  limited  in  the  exerci 
of  relative  rights,  that  their  condition  would 
freedom  in  the  narrower  sense  only.  During  t 
middle  ages,  in  Europe,  it  was  possible  to  discrin 
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nate  the  existing  free  oonditionB  as  thus  different; 
and  the  restrictions  imposed  on  free  colored  persons 
in  the  slaveholding  states  of  the  Union  create  a 
similar  distinction  between  their  freedom  and  that 
which,  in  all  the  states,  is  attributed  to  all  persons 
of  white  race. 

8*  Freedom,  in  either  sense,  is  a  condition  which 
may  exist  anywhere,  under  the  civil  power;  but 
its  permanency  will  depend  on  the  guarantees  by 
which  it  is  defended.  These  are  of  inlinite  variety. 
In  connection  with  a  high  degree  of  guarantee 
against  irresponsible  sovereign  power,  freedom,  in 
the  larger  sense  above  described,  may  be  called 
civil  freedom,  from  the  fact  that  such  guarantee 
becomes  the  public  law  of  the  state.  Such  free- 
'  dom  acquires  specific  character  from  the  particular 
law  of  some  one  country,  and  becomes  the  topic  of 
legal  science  in  the  juridical  application  of  the  gua- 
rantees by  which  the  several  rights  incident  to  it 
are  maintained.  This  constitutes  a  large  portion 
of  the  jurisprudence  of  modern  states,  and  em- 
braces, particularly  in  England  and  America,  the 
public  or  constitutional  law.  The  bills  of  rights  in 
American  constitutions,  with  their  great  original, 
Magna  Oharta,  are  the  written  evidences  of  the 
most  fundamental  of  these  guarantees.  The  provl- 
siuus  of  the  constitution  of  the  United  States 
which  have  this  character  operate  against  powers 
held  by  the  national  government,  but  not  against 
those  reserved  to  the  states.  7  Pet.  243 ;  Sedgwick, 
Const.  597.'  It  has  been  judicially  declared  that  a 
person  "  held  to  service  or  labor  in  one  state  under 
the  laws  thereof  escaping  into  another"  is  not  pro- 
tected by  any  of  these  provisions,  but  may  be  deli- 
vered up,  by  national  authority,  to  a  claimant,  for 
removal  from  the  state  in  which  he  is  found,  in  any 
method  congress  may  direct,  and  that  any  one_ 
claimed  as  such  fugitive  may  be  seized  and  re- 
moved from  such  state  by  a  private  claimant,  with- 
out regard  either  to  the  laws  of  such  state  or  the 
acts  of  congress.  13  Pet.  597. 

9.  The  other  guarantees  of  freedom  in  either 
sense  are  considered  under  the  titles  Evidence, 
Arrest,  Batl,  Trial,  Habeas  Corpus,  Houine 
•Rbplegiando. 

Irresponsible  superiority,  whether  of  one  or  of 
many,  is  necessarily  antagonistic  to  freedom  in 
others.  Yet  freedom  rests  on  law,  and  law  on  the 
supreme  power  of  some  state.  The  possession  of 
this  power  involves  a  liberty  of  action ;  but  its 
possession  by  a  body  of  persons,  each  one  of 
whom  must  submit  to  the  will  of  the  majority,  is 
not  In  itself  a  guarantee  of  the  freedom  of  any 
one  individual  among  them.  Still,  the  more  equally 
this  power  is  distributed  among  those  who  are  thus 
individually  subject,  the  more  their  individual 
liberty  of  action  in  the  exercise  of  this  power  ap- 
proximates to  a  legal  right, — though  one  beyond 
any  incident  to  civil  freedom  as  above  defined, — 
and  its  possession  may  be  said  to  constitute  politi- 
cal freedom,  so  far  as  that  may  be  ascribed  to  pri- 
vate persons  which  is  more  properly  ascribed  to 
communities.  In  proportion  as  this  right  is  ex- 
tended to  the  individual  members  of  a  community, 
it  becomes  a  guarantee  of  civil  freedom,  by  making 
a  delegation  of  the  power  of  the  whole  body  to  a 
representative  government  possible  and  even  ne- 
cessary, which  government  may  be  limited  in  its 
action  by  customary  or  written  law.  Thus,  the 
political  liberties  of  private  persons  and  their  civil 
freedom  become  intimately  connected ;  though 
political  and  civil  freedom  are  not  necessarily  co- 
existent.   1  Sharswood,  Blackst.  Comm.  6,  n.,  127,  n. 

10«  Political  freedom  is  to  be  studied  in  the 
public  law  of  constitutional  states,  and,  in  England 
and  America,  particularly  in  those  provisions  in 
the  bills  of  rights  which  affect  the  subject  more  in 
his  relations  towards  the  government  than  in  his 
relations  towards  other  private  persons.     See  Li- 


berty. The  terms  freedom  and  liberty  are  words 
differing  in  origin  (German  and  Latin);  but  they 
are,  in  use,  too  nearly  synonymous  to  be  distin- 
guished in  legal  definition.  See  Civil  Liberty; 
Lieber,  Civil  Lib.  etc.  37,  u. 

FREEHOLD.  See  Estate  of  Free- 
hold. 

FREEHOLD  IN  LAW.  A  freehold 
whiuh  has  descended  to  a  man,  upon  which 
he  may  enter  at  pleasure,  but  which  he  has 
not  entered  on.     Termes  de  la  Ley. 

FREEHOLDER.  The  owner  of  a  free- 
hold estate.  Such  a  man  must  have  been  an- 
ciently a  freeman ;  and  the  gift  to  any  man 
by  his  lord  of  an  estate  to  him  and  his  heirs 
made  the  tenant  a  freeman,  if  he  had  not 
been  so  before.  See  1  Washburn,  Real  Prop, 
29,  45,  etseq. 

FREEMAN.  One  who  is  not  a  slave. 
One  born  free  or  made  so. 

In  Old  English  La-w.  A  freeholder,  as 
distinguished  from  a  villein. 

An  inhabitant  of  a  city,  Stat.  1  Hen.  VI. 
c.  11 ;  3  Stephen,  Comm.  196,  197  j  Cunning- 
ham, Law  Diet. 

FREEMAN'S  ROLL.  A  list  of  persons 
admitted  as  burgesses  or  freemen  for  the 
purposes  of  the  rights  reserved  by  the  Muni- 
cipal Corporation  Act,  5  &  6  Will.  IV.  c.  76. 
Distinffuished  from  the  Burgess  Roll.  3  Ste- 
phen, Comm.  197.  The  term  was  used,  in  early 
colonial  history,  of  some  of  the  American 
colonies. 

FREIGHT.     In   Maritime  Law.     The 

sum  agreed  on  for  the  hire  of  a  ship,  entirely 
or  in  part,  for  the  carriage  of  goods  from  one 
port  to  another.  13  East,  300.  All  rewards 
or  compensation  paid  for  the  use  of  ships.  1 
Pet.  Adm.  206  ;  2  Boulay-Paty,  t.  8,  s.  1 ;  2 
Bos.  &  P.  321 ;  4  Dall.  Penn.  459  ;  2  Johns, 
N.  Y.  346;  3  id.  335;  3  Pardessus,  n.  705. 

2.  TJie  amount  affreight  is  usually  fixed 
by  the  agreement  of  the  parties ;  and  if  there 
is  no  agreement,  the  amount  is  to  be  ascer- 
tained by  the  usage  of  the  trade  and  the  cir- 
cumstances and  reason  of  the  case.  3  Kent, 
Comm.  173,  Pothier  is  of  opinion  that  when 
the  parties  agree  as  to  the  conveyance  of  the 
goods,  without  fixing  a  price,  the  master  is 
entitled  to  freight  at  the  price  usually  paid 
for  merchandise  of  a  like  quality  at  the  time 
and  place  of  shipment,  and  if  the  prices  vary 
he  is  to  pay  the  mean  price.  Charte-part,  n, 
8.  But  there  is  a  case  which  authorizes  the 
master  to  require  the  highest  price:  narfely, 
when  goods  are  put  on  board  without  his 
knowledge.  Id.  n.  9.  When  the-  merchant 
hires  the  whole  ship  for  the  entire  voyage,  he 
must  pay  the  freight  though  he  does  not  fully 
lade  the  ship :  he  is,  of  course,  only  bound  to 
pay  in  proportion  to  the  goods  he  puts  on 
board,  when  he  does  not  agree  to  provide  a 
full  cargo.  If  the  merchant  agrees  to  furnish 
a  return  cargo,  and  he  furnishes  none,  and 
lets  the  ship  return  in  ballast,  he  must  make 
compensation  to  the  amount  of  the  agreed 
freight.    Roccus,  notes  72-75 ;    1  Pet.  Adm. 
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207 ;  10  East,  530 ;  2  Vem.  Ch.  210.  See 
Dead  Freight, 

3.  The  general  rule  is  that  the  delivery 
of  the  goods  at  the  place  of  destination,  in 
fulfilment  of  the  agreement  of  the  charter- 
party  or  bill  of  lading,  is  required,  to  entitle 
the  master  or  owner  of  the  vessel  to  freight. 
2  Johns.  N.  Y.  327 ;  3  id.  321.  But  to  this 
rule  there  are  several  exceptions. 

When  a  cargo  consists  of  live  stock,  and 
some  of  the  animals  die  in  the  course  of  the 
voyage,  without  any  fault  or  negligence  of 
the  master  or  crew,  and  there  is  no  express 
agreement  respecting  the  payment  of  freight, 
it  is,  in  general,  to  be  paid  for  all  that  were 
put  on  board;  but  when  the  contract  is  to 


freight  is  due  for  those  which  die  on  the  voy- 
age.    M.iUoy,  b.  2,  c.  4,  s.  8 ;  Dig.  14.  2.  10; 


pay  for  the  transportation  of  them,  then  no 
ft 

aL 

Abbott,  Shipp.  272. 

4.  An  interruption  of  the  regular  course 
of  the  voyage,  happening  without  the  fault 
of  the  owner,  does  not  deprive  him  of  his 
freight  if  the  ship  afterwards  proceeds  with 
the  cargo  to  the  place  of  destination,  as  in 
the  case  of  capture  and  recapture.  3  C.  Rob. 
Adm.  101. 

When  the  ship  is  forced  into  a  port  short 
of  her  destination,  and  cannot  finish  the  voy- 
age, if  the  owner  of  the  goods  will  not  allow 
the  master  a  reasonable  time  to  repair,  or  to 
proceed  in  another  ship,  the  master  will  be 
entitled  to  the  whole  freight ;  and  if,  after 
giving  his  consent,  the  master  refuses  to  go 
on,  he  is  not  entitled  to  freight. 

5.  When  the  merchant  accepts  of  the  goods 
at  an  intermediate  port,  it  is  the  general  rule 
of  marine  law  that  freight  is  to  be  paid  ac- 
cording to  the  proportion  of  the  voyage  per- 
formed; and  the  law  will  imply  such  contract. 
The  acceptance  must  be  voluntai-y,  and  not 
one  forced  upon  the  owner  by  any  illegal  or 
violent  proceedings,  as  from  it  the  law  im- 
plies a  contract  that  freight  pro  rata  parte 
itineris  shall  be  accepted  and  paid.  2  Burr. 
883 ;  7  Term,  381 ;  Abbott,  Shipp.  part  3,  c.  7, 
s.  13  ;  3  Binn.  Penn.  445;  5  id.  525  ;  2  Serg. 
&  R.  Penn.  229  ;  1  Wash.  C.  0.  530  ;  2  Johns. 
N.  Y.  323  ;  7  0  ranch,  358 ;  6  Cow.  N.  Y.  504 ; 
Marshall,  Ins.  281,  691 ;  3  Kent,  Comm.  182; 
Comyns,  Dig.  Merchant  (E  3),  note,  pi.  43, 
and  the  cases  there  cited. 

6.  When  the  ship  has  performed  the  whole 
voyage,  and  has  brought  only  a  part  of  her 
cargo  to  the  place  of  destination,  in  this 
ease  there  is  a  difierence  between  a  general 
ship  and  a  ship  chartered  for  a  specific  sum 
for  the  whole  voyage.  In  the  former  case, 
the  freight  is  to  be  paid  for  the  goods  which 
may  be  delivered  at  their  place  of  destina- 
tion ;  in  the  latter,  it  has  been  questioned 
whether  the  freight  could  be  apportioned ;  and 
it  seems  that  in  such  case  a  partial  perform- 
ance is  not  sufficient,  and  that  a  special  pay- 
ment cannot  be  claimed  except  in  special 
cases.  1  Johns.  N.  Y.  24;  1  Bulstr.  167;  7 
Term,  381 ;  2  Oampb.  466.  These  are  some 
of  the  exceptions  to  the  general  rule,  called 
for  by  principles  of  equity,  that  a  partial 


performance  is  not  sufficient,  and  that  a  pajv 
tial  payment  or  ratable  freight  cannot,  be 
claimed. 

7.  If  good?  are  laden  on  board,  the  shipper 
is  not  entitled  to  their  return  and  to  have 
them  relanded  without  paying  the  expenses 
of  unloading  and  the  whole  freight  and  sur- 
rendering the  bill  of  lading,  or  indemnifying 
the  master  against  any  loss  or  damage  he 
may  sustain  by  reason  of  the  non-delivery  of 
the  bill.  6  Du.  N.  Y.  194;  8  N.  Y.  529.  In 
general,  the  master  has  a  lien  on  the  goods, 
and  need  not  part  with  them  until  the  freight 
is  paid;  and  when  the  regulations  of  the" 
revenue  require  them  to  be  landed  in  a  public 
warehouse,  the  master  may  enter  them  in  his 
own  name  and  preserve  the  lien.  His  right 
to  retain  the  goods  may,  however,  be  waived 
either  by  an  express  agreement  at  the  time  of 
making  the  original  contract,  or  by  his  sub- 
sequent agreement  or  consent.  See  Lien; 
Maritime  Lien. 

If  freight  be  paid  in  advance  and  the  goods 
are  not  conveyed  and  delivered  according  to 
the  contract,  it  can,  in  all  ca«e.s,  in  the  ab- 
sence of  an  agreement  to  the  contrary,  be 
recovered  back  by  the  shipper.  -5  Sandf. 
N.  Y.  578. 

See,  generally,  3  Kent,  Comm.  173 ;  Ab- 
bott, Shipping  ;  Parsons,  Marit.  Law  ;  Mar- 
shall, Ins. ;  Comyns,  Dig.  Merchant  (E  3  a) ; 
Boulay-Paty;  Pothier,  Charte-Part. 

FREIGHTER.  He  to  whom  a  ship  or 
vessel  has  been  hired,  and  who  loads  her  under 
his  contract.  He  who  loads  a  general  ship. 
3  Kent,  Comm.  173 ;   3  Pardessus,  n.  704. 

3.  The  freighter  is  entitled  to  the  enjoy- 
ment of  the  vessel  according  to  contract,  and 
the  vessel  hired  is  the  only  one  that  he  ia 
bound  to  take :  there  can,  therefore,  be  no 
substitution  without  his  consent.  When  the 
vessel  has  been  chartered  only  in  »)art,  the 
freighter  is  only  entitled  to  the  spa/^e  he  has 
contracted  for ;  and  in  case  of  his  occupying 
more  room  or  putting  on  board  a  greater 
weight,  he  must  pay  freight  on  the  principles 
mentioned  under  the  article  of  Frei(><it. 

3.  The  freighter  hiring  a  vessel  is  required 
to  use  the  vessel  agreeably  to  the  provisions 
of  the  charter-party,  or,  in  the  absence  of 
any  such  provisions,  according  to  the  usages 
of  trade ;  he  cannot  load  the  vessel  with 
merchandise  which  would  render  it  liable  to 
condemnation  for  violating  the  laws  of  a 
foreign  state.  3  Johns.  N.  Y.  105.  He  is 
also  required  to  return  the  vessel  as  soon  as 
the  time  for  which  he  chartered  her  has 
expired,  and  to  pay  the  freight. 

FRENDLESMAN  (Sax.).  An  outlaw. 
So  called  because  on  his  outlawry  he  was 
denied  all  help  of  friends  after  certein  days, 
Cowel ;  Blount. 

FRENDNITE.  A  fine  exacted  from  him 
who  harbored  an  outlawed  friend.  Cowel; 
Cunningham.  A  quittance  for  forfang  (exr 
emption  from  the  penalty  of  taking  provisions 
before  the  king's  purveyors  had  taken  enough 
for  the  king's  necessities).     Cowel. 
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FREOBORGH.  A  free-surety  or  free- 
pledge.  Spelman,  Gloss.   See  Frank-Pledge. 

FRESH  DISSEISIN.  Such  disseisin  as 
a  man  may  seek  to  defeat  of  himself,  and  by 
his  own  power,  without  the  help  of  the  king 
or  judges.  There  was  no  limit  set  to  the 
time  within  which  this  might  be  done.  It  is 
set  in  one  case  at  a  disseisin  committed 
■within  fifteen  days.  Bracton,  lib.  4,  cap.  5. 
In  another  case  it  was  held  a  fresh  disseisin 
when  committed  within  a  year.  Brittou, 
cap.  43,  44 ;  Oowel. 

FRESH  FINE.  A  fine  levied  within  a 
year.  Stat.  Westm.  2  (13  Edw.  I.),  cap.  45  ; 
Cowel. 

FRESH  FORCE.  Force  done  within 
forty  days.  Fitzh.  Nat.  Brev.  7  ;  Old  Nat. 
Brev.  4.  The  heir  or  reversioner  in  a  case 
of  disseisin  by  fresh  force  was  allowed  a 
remedy  in  chancery  by  bill  before  the  mayor. 
Cowel. 

FRIBUSCULUM.  In  CivU  Law.  A 
slight  dissension  between  husband  and  wife, 
which  produced  a  momentary  separation, 
without  any  intention  to  dissolve  the  mar- 
riage,— in  which  it  differed  from  a  divorce. 
Pothier,  Pand.  lib.  50,  s.  106 ;  Vicat,  Voe. 
Jur.  This  amounted  to  a  separation  in  our 
law.     See  Separation. 

FRIDBORG-,  FRITHBORG.  Frank- 
pledge. Cowel.  Security  i\>t  the  peace. 
Spelman,  Gloss. 

FRIDHBURGUS  (Sax.).  A  kind  of 
frank-pledge  whereby  the  principal  men  were 
bound  for  themselves  and  servants.  Fleta, 
lib.  1,  cap.  47.  Cowel  says  it  is  the  same 
with  frank-pledge. 

FRIGIDITY.     Impotence. 

FRITHSOCUB.  Surety  of  defence. 
Jurisdiction  of  the  peace.  The  franchise  of 
preserving  the  peace.  Cowel ;  Spelman, 
Gloss. 

FRUCTUARITJS  (Lat.).  One  entitled  to 
the  use  of  profits,  fruits,  and  yearly  increase 
of  a  thing.  A  lessee ;  a  ferraor.  Bracton, 
241 ;   Vicat,  Voc.  Jur. 

Sometimes,  as  applied  to  a  slave,  he  of 
whom  any  one  has  the  usufruct.  Vicat,  Voc. 
Jur. 

FRUCTITS  (Lat.).  The  right  of  using  the 
increase  or  fruits :  equivalent  to  usufruct. 

That  which  results  or  springs  from  a  thing : 
as,  rents,  interest,  freight  from  a  ship,  etc. 

All  the  natural  return,  increase,  or  addi- 
tions which  is  added  by  nature  or  by  the 
skill  of  man,  including  all  the  organic  pro- 
ducts of  things.  Vicat,  Voc.  Jur. ;  1  Maok- 
.  eldy.  Civil  Law,  §  154. 

FRUCTUS  CIVILES  (Lat.  civil  fruits). 
All  revenues  and  recompenses  which,  though 
not  fruits  properly  speaking,  are  recognized 
as  such  by  the  law.  1  Kauffmann,  Mackeld. 
g  154;  Calvinus,  Lex.;  Vicat,  Voc.  Jur. 

FRUCTUS  INDUSTRIALES  (Lat.). 
Those  products  which  are  obtained  by  the 
labor  and  cultivation  of  the  occupant:   as, 


corn.  1  Kauffmann,  Mackeld.  J  154,  n.  Em- 
blements are  such  in  the  common  law.  2 
Stephen,  Comm.  258 ;  Vicat,  Voc.  Jur. 

FRUCTUS  NATUHALBS  (Lat.).  Those 
products  which  are  produced  by  the  powers 
of  nature  alone ;  as,  wool,  metals,  milk.  1 
Kauffmann,  Mackeld.  ?  154 ;  Calvinus,  Lex. 

FRUCTUS  PENDENTES  (Lat.).  Tlie 
fruits  united  with  the  thing  which  produces 
them.  These  form  a  part  of  the  principal 
thing.     1  Kauffmann,  Mackeld.  i  154. 

FRUGES  (Lat.).  Any  thing  produced 
from  vines,  underwood,  chalk-pits,  stone- 
quarries.     Dig.  50.  16.  77. 

Grains  and  leguminous  vegetables.  In  a 
more  restricted  sense,  any  esculent  growing 
in  pods.     Vicat,  Voc.  Jur. ;  Calvinus,  Lex. 

FRUIT.  The  produce  of  a  tree  or  plant 
which  contains  the  seed  or  is  used  for  food. 

FRUrrGYLD.  The  first  payment  made 
to  the  kindred  of  a  slain  person  in  recom- 
pense for  his  murder.  Blount ;  Termes  de 
la  Ley ;  Leg.  Edmundi,  cap.  ult. 

FUAGB,  FOCAGE.  Hearth-money.  A 
tax  laid  upon  each  fireplace  or  hearth.  I 
Blaokstone,  Comm.  324;  Spelman,  Gloss. 
An  imposition  of  a  shilling  for  every  hearth, 
levied  by  Edward  III.  (the  Black  Prince)  in 
the  dukedom  of  Aquitaine. 

FUERO.  In  Spanish  Law.  Compila- 
tions or  general  codes  of  law. 

The  usages  and  customs  which,  in  the 
course  of  time,  had  acquired  the  force  of  un- 
written law. 

Letters  of  privilege  and  exemption  from 
payment  of  certain  taxes,  etc. 

.Charters  granted  to  cities  or  towns  on  con- 
dition of  their  paying  certain  dues  to  the 
owner  of  the  land  of  which  they  had  enjoy- 
ment. 

Acts  of  donation  granted  by  some  lord  or 
proprietor  in  favor  of  individuals,  churches, 
or  monasteries. 

Ordinances  passed  by  magistrates  in  rela- 
tion to  the  dues,  fines,  etc.  payable  by  the 
members  of  a  community. 

Letters  emanating  from  the  king  or  some 
superior  lord,  containing  the  ordinances  and 
laws  for  the  government  of  cities  and  towns, 
etc. 

This  term  has  many  and  very  various  meanings, 
as  is  shown  above,  and  is  sometimes  used  in  other 
significations  besides  those  here  given.  See  also 
Schmidt,  Span.  Law,  Hist.  64;  Escriche,  Diet.  Eazz. 
Fuero. 

FUERO  DE  CASTILLA.  In  Spanish 
Law.  The  body  of  laws  and  customs  which 
formerly  governed  the  Castiliaus. 

FUERO  DE  CORREOS  Y  CAMINOS. 
In  Spanish  Law.  A  special  tribunal  taking 
cognizance  of  all  matters  relating  to  the 
post-ofBce  and  roads. 

i  FUERO  DE  GUERRA.  In  Spanish 
Law.  A  special  tribunal  iaking  cognizance 
of  all  matters  in  relation  to  persons  serving 
in  the  arm} . 

FUERO   JUZGO.    In   Spanish   Law 
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The  code  of  laws  established  by  the  Visigoths 
for  the  government  of  Spain,  many  of  whose 
provisions  are  still  in  force.  See  the  analysis 
of  this  work  in  Schmidt's  Span.  Law,  30. 

FUERO  DE  MARINA  (called,  also, 
Jurisdiccion  de  Marina).  In  Spanish  Law. 
A  special  tribunal  taking  cognizance  of  all 
matters  relating  to  the  navy  and  to  the  per- 
sons employed  therein. 

FUERO  MUNICIPAL.  In  Spanish 
La-w.  The  body  of  laws  granted  to  a  city 
or  town  for  its  government  and  the  adminis- 
tration of  justice. 

FUERO  REAL.  In  Spanish  Law.  A 
code  of  laws  promulgated  by  Alonzo  el  Sabio 
in  1255,  and  intended  as  an  introduction  to 
the  larger  and  more  comprehensive  code 
ca'.led  Las  Side  Partidas,  published  eight 
years  afterwards.  For  an  analysis  of  this 
code,  see  Schmidt,  Span.  Law,  67. 

FUGAM  FECIT  (Lathe  fled).  In  Old 
English  Law.  A  phrase  in  an  inquisition, 
signifying  that  a  person  fled  for  treason  or 
felony.  The  effect  of  this  is  to  make  the 
party  forfeit  his  goods  absolutely,  and  the 
profits  of  his  lands  until  he  has  been  par- 
doned or  acquitted. 

FUGITIVE  FROM  JUSTICE.  One 
who,  having  committed  a  crime,  flees  from 
the  jurisdiction  within  which  it  was  com- 
mitted, to  escape  punishment. 

2.  As  one  state  cannot  pursue  those  who 
violate  its  laws  into  the  territories  of  another, 
and  as  it  concerns  all  that  those  guilty  of  the 
more  atrocious  crimes  should  not  go  unpu- 
nished, the  practice  prevails  among  the  more 
enlightened  nations  of  mutually  surrendering 
such  fugitives  to  the  justice  of  the  injured 
state.  This  practice  is  founded  on  national 
comity  and  convenience,  or  on  express  com- 
pact. The  United  States  recognize  the  ob- 
ligation only  when  it  is  created  by  express 
agreement.  They  have  contracted  the  obli- 
gation with  several  foreign  states  by  treaty, 
and  with  one  another  by  their  federal  consti- 
tution and  laws.     See  Extradition. 

OF    SURRENDER  UNDER  TREATIES. 

3.  The  treaties  enumerate  the  crimes  for 
which  persons  may  be  surrendered,  and  in 
some  other  particulars  limit  their  own  ap- 
plication. They  also  contain  some  provisions 
relating  to  the  mode  of  procedure;  but,  as  it 
was  doubted  whether  such  stipulations  had 
the  force  of  law,  1  Park.  Crim.  N.  Y.  108, 
congress  passed  the  act  of  August  12,  1848, 
entitled  "  An  act  for  giving  effect  to  certain 
treaty  stipulations  between  this  and  foreign 
governments  for  the  apprehension  and  de- 
livery up  of  certain  offenders."  9  U.  S.  Stat, 
at  Large,  302. 

This  act  embodies  those  provisions  con- 
tained in  the  treaties  relating  to  the  proce- 
dure, and  contains  others  designed  to  facili- 
tate the  execution  of  the  duty  assumed  by 
treaty. 

Before  any  person  can  be  surrendered,  a 
demand  for  him  must  be  made  upon  the  ex- 


ecutive by  the  executive  power  of  the  state 
whose  laws  have  been  violated ;  and  it  is  said 
to  be  usual  to  prefer  this  demand  before  in- 
stituting any  judicial  proceedings  for  the 
arrest  of  the  fugitive,  8  Opin.  Attys.  Gen. 
521 ;  but  the  act  of  congress  does  not  require 
this  to  be  first  done.    m.  240. 

4.  The  following  are  the  leading  provisions 
of  the  law  relating  to  the  practice.  1.  A  com- 
plaint made  under  oath  or  afiirmation  charg- 
ing the  person  to  be  arrested  with  the  com- 
mission of  one  of  the  enumerated  crimes.  2. 
A  warrant  for  the  apprehension  of  the  person 
charged  may  be  issued  by  any  of  the  justices 
of  the  supreme  court  or  judges  of  the  several 
district  courts  of  the  United  States,  or  the 
judges  of  the  several  state  courts,  or  the 
commissioners  authorized  so  to  do  by  any  of 
the  courts  of  the  United  States.  3;  The  per- 
son arrested  is  to  be  brought  before  the  of- 
ficer issuing  the  warrant,  to  the  end  that 
the  evidence  of  criminality  may  be  con- 
sidered. 4.  Copies  of  the  depositions  upon 
which  an  original  warrant  in  the  country  de- 
manding the  fugitive  may  have  been  granted, 
certified  under  the  hand  of  the  person  issuing 
such  warrant,  and  attested  upon  the  oath  of 
the  party  producing  them  to  be  true  copies 
of  the  original  depositions,  may  be  received 
in  evidence  of  the  criminality  of  the  person 
apprehended.  5.  The  degree  of  evidence 
must  be  such  as,  according  to  the  laws  of  the 
place  where  the  person  arrested  shall  be 
found,  would  justify  his  apprehension  and 
commitment  for  trial  if  the  crime  or.  offence 
had  there  been  committed.  6.  If  the  evi- 
dence is  deemed  sufficient,  the  officer  hearing 
it  must  certify  the  same,  together  with  a  copy 
of  all  the  testimony  taken  before  him,  to  the 
secretary  of  state,  and  commit  the  prisoner 
to  the  proper  gaol  until  the  surrender  be 
made,  which  must  be  within  two  calendar 
months.  7.  The  secretary  of  state,  on  the 
proper  demand  being  made  by  the  foreign 
government,  orders,  under  his  band  and  seal 
of  office,  in  the  name  and  by  authority  of  the 
president,  the  person  so  committed  to  be  de- 
livered to  such  person  as  may  be  authorized, 
in  the  name  and  on  behalf  of  such  foreign 
government,  to  receive  him.  8.  The  demand 
must  be  made  by  and  upon  those  ofScers  who 
represent  the  sovereign  power  of  their  states. 
7  Opin.  Attys.  Gen.  6 ;  8  id.  521. 

5.  The  convenient  and  usual  method  of  ac- 
tion is  for  some  police-officer  or  other  special 
agent,  after  obtaining  the  proper  papers  in  his 
own  country,  to  repair  to  the  foreign  country, 
carry  the  case  through  with  the  aid  of  his 
minister,  receive  the  fugitive,  and  conduct 
him  back  to  the  country  having  jurisdiction 
of  the  crime.     8  Opin.  Attys.  Gen.  521. 

In  all  the  treaties  the  parties  stipulate 
upon  mutual  requisitions,  etc.  to  deliver  up 
to  justice  all  persons  who,  being  charged  with 
crime,  "  shall  seek  an  asylum  or  shall  be 
found  in  the  territories  of  the  other."  The 
terms  of  this  stipulation  embrace  cases  of 
absence  without  flight,  as  well  as  those  of 
actual  flight.    8  Opin.  Attys.  Gen.  306.   After 
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the  arrest,  and  until  the  surrender,  it  is  the 
duty  of  the  United  States  to  provide  a  suitable 
place  of  confinement  and  safely  keep  the  pri- 
soner. 8  Opin.  Attys.  Gen.  396.  If,  how- 
ever, the  prisoner  escapes,  he  may  be  retaken 
in  the  same  manner  as  any  person  accused 
of  any  crime  against  the  laws  in  force  in 
that  part  of  the  United  States  to  which  he 
shall  so  escape  may  be  retaken,  on  an  escape. 
9  U.  S.  Stat,  at  Large,  303. 

6.  It  is  provided  in  all  the  treaties  that 
the  expense  of  the  apprehension  and  delivery 
shall  be  borne  and  defrayed  by  the  party 
making  the  requisition. 

In  the  treaties  with  Prussia  and  other 
states  of  the  Germanic  Confederation,  and 
with  Austria  and  the  Two  Sicilies,  it  is  pro- 
vided that  neither  party  is  to  surrender  its 
own  subjects  or  citizens  to  the  other.  In 
those  with  Prance,  Austria,  the  Swiss  Con- 
federation, and  the  Two  Sicilies,  it  is  provided 
that  the  stipulation  shall  not  extend  to  crimes 
committed  anterior  to  the  date  of  the  treaty. 
In  those  with  France,  Austria,  Baden,  the 
Swiss  Confederation,  and  the  Two  Sicilies, 
crimes  of  a  political  character  are  excluded  ; 
and  in  those  with  Prussia  and  other  states  of 
the  Germanic  Confederation,  and  with  Austria, 
it  is  provided  that  if  the  person  accused  shall 
have  committed  a  new  crime  in  the  terri- 
tories of  the  state  where  he  has  sought  an 
asylum  or  shall  be  found,  he  shall  not  be  de- 
livered up  until  he  shall  have  been  tried  and 
shall  have  received  the  punishment  due  to 
such  new  crime  or  shall  have  been  acquitted 
thereof. 

OF  SURRENDER  UNDER  THE  FEDERAL  CONSTITU- 
TION AND  LAWS. 

t.  In  art.  iv.  sec.  2,  of  the  constitution,  it 
is  provided  that  "A  person  charged  in  any 
state  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice  and  be  found  in 
another  state,  shall,  on  demand  of  the  execu- 
tive authority  of  the  state  from  which  he 
fled,  be  delivered  up,  to  be  removed  to  the 
state  having  jurisdiction  of  the  crime." 

The  act  of  congress  of  Feb.  12,  1793,  1  U. 
S.  Stat,  at  Large,  302,  prescribes  the  mode 
of  procedure,  and  requires,  on  demand  of  the 
executive  authority  of  a  state  and  production 
of  a  copy  of  an  indictment  found  or  an 
aflidavit  made  before  a  magistrate  charging 
the  person  demanded  with  treason,  felony,  or 
other  crime,  certified  as  authentic  by  the 
governor  or  chief  magistrate  of  the  state 
from  whence  the  person  so  charged  fled,  that 
the  executive  authority  of  the  state  or  terri- 
tory to  which  such  person  shall  have  fled 
shall  cause  the  person  charged  to  be  arrested 
'  and  secured,  and  notice  of  the  arrest  to  be 
given  to  the  executive  authority  making  such 
demand,  or  to  the  agent  of  such  authority  ap- 
pointed to  receive  the  fugitive,  and  cause  the 
fugitive  to  be  delivered  to  such  agent  when 
he  shall  appear ;  but  if  such  agent  do  not  ap- 

Sear  within  six  months,  the  prisoner  shall  be 
ischarged.     It  further  provides  that  if  any 
person  shall  by  force  set  at  liberty  or  rescue 


the  fugitive  from  such  agent  while  transport- 
ing the  fugitive  to  the  state  or  territory  from 
which  he  fled,  the  person  so  offending  shall, 
on  conviction,  be  fined  not  exceeding  five 
hundred  dollars  and  be  imprisoned  n,jt  ex- 
ceeding one  year,  and  that  all  costs  or  ex- 
penses incurred  in  the  apprehending,  securing, 
and  transmitting  such  fugitive  shall  be  paid 
by  the  state  or  territory  making  the  demand. 

8.  In  the  execution  of  the  obligation  im- 
posed by  the  constitution,  the  following  points 
deserve  attention : — 

The  crime,  other  than  treason  or  felony,  for 
which  a  person  may  be  surrendered.  Some 
difference  of  opinion  has  prevailed  on  this 
subject,  owing  to  some  diversity  of  the  cri- 
minal laws  of  the  several  states ;  but  the 
better  opinion  appears  to  be  that  the  terms 
of  the  constitution  extend  to  all  acts  which 
by  the  laws  of  the  state  where  committed  are 
made  criminal.  6  Penn.  Law  Jour.  412 ;  1 
Kent,  Comm.  9th  ed.  42,  n. ;  6  Am.  Jur.  226  ; 
9  Wend.  N.  Y.  212 ;  1  Am.  Law  Jour.  n.  s. 
271  ;  13  Ga.  97  ;  3  Zabr.  N.  J.  311;  Hurd, 
Hab.  Corp.  597. 

The  accusation  must  be  in  the  form  of  an 
affidavit  or  indictment  found  and  duly  au- 
thenticated. If  by  aflidavit,  it  should  be  suf- 
ficiently full  and  explicit  to  justify  arrest  and 
commitment  for  hearing.  6  Penn.  Law  Jour. 
412;  3  McLean,  C.  C.  121  ;  1  Sandf.  N.  Y. 
701 ;  3  Zabr.  N.  J.  311 ;  Hurd,  Hab.  Corp. 
605. 

9.  The  accused  must  have  fled  from  the 
state  in  which  the  crime  was  committed ;  and 
of  this  the  executive  authority  of  the  state 
upon  which  the  demand  is  made  should  be 
reasonably  satisfied.  This  is  sometimes  done 
by  affidavit.  In  the  absence  of  direct  evi- 
dence on  the  question  of  flight,  if  it  appear 
from  the  indictment  or  affidavit  produced  that 
the  crime  charged  is  atrocious  in  its  nature, 
was  recently  committed,  and  the  prosecution 
promptly  instituted,  the  unexplained  presence 
of  the  accused  in  another  state  immediately 
after  the  commission  of  the  crime  ought  per- 
haps to  be  regarded  as  ^n'm^yacie  evidence 
of  flight,  sufficient,  at  least,  to  warrant  an 
order  of  arrest.  The  order  of  surrender  is 
not  required,  by  the  act  of  congress,  to  be 
made  at  the  same  time  with  the  order  of  ar- 
rest, and  time,  therefore,  can  be  taken,  in 
doubtful  cases,  after  the  accused  is  arrested 
and  secured,  to  hear  proofs  to  establish  or  re- 
but such  prima  facie  evidence.  6  Am.  Jur. 
226  ;  7  Bost.  Law  Rep.  386. 

10.  The  surrender  of  the  accused  must  be 
made  to  an  agent  of  the  executive  authority 
of  the  demanding  state,  duly  appointed  to 
receive  the  fugitive. 

The  proceedings  of  the  executive  authori- 
ties are  subject  to  be  reviewed  on  habeas 
corpus  by  the  judicial  power,  and  if  found 
void  the  prisoner  may  be  discharged.  3 
McLean,  0.  C.  121 ;  3  Zabr.  N.  J.  311 ;  9 
Tex.  635  ;  4  Harr.  N.  J.  575  ;  2  Mo.  26 ; 
Hurd,  Hab.  Corp.  615. 

FUGITIVE  SLAVE.  One  who,  held  in 
bondage,  flees  from  his  master's  power. 
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3.  Prior  to  the  adoption  of  the  constitution 
Df  the  United  States,  the  duty  of  surrender- 
ing slaves  fleeing  beyond  the  jurisdiction  of 
the  state  or  colony  where  they  were  held  to 
service  was  not  regarded  as  a  perfect  obligar 
tion,  though,  on  the  ground  of  inter-state 
comity,  they  were  frequently  surrendered  to 
the  master.  Instances  of  such  surrender  or 
permission  to  reclaim  occur  in  the  history  of 
the  colonies  as  early  as  1685.  Hurd.  Hab. 
Corp.  592.  As  slavery  disappeared  in  some 
states,  the  difBculty  of  recovering  in  them 
slaves  fleeing  from  those  where  it  remained 
was  greatly  increased,  and  on  some  occasions 
reclamation  became  quite  impracticable.  The 
subject  engaged  the  attention  of  the  conven- 
tion of  1787 ;  and,  at  the  instance  of  members 
from  slaveholding  states,  a  provision  was  in- 
serted in  the  constitution  for  the  surrender 
of  such  persons  escaping  from  the  state 
where  they  owed  service,  into  another,  which 
provision  was  considered  a  valuable  acces- 
sion to  the  security  of  that  species  of  pro- 
perty. 4  Elliott,  Debates,  487,  492;  5  id. 
176,  286. 

This  provision  is  contained  in  art.  iv.  sec. 
2  of  the  constitution,  and  is  as  follows : — 

"  No  person  held  to  service  or  labor  in  one 
state,  under  the  laws  thereof,  escaping  into 
another,  shall,  in  consequence  of  any  law  or 
regulation  therein,  be  discharged  from  such 
service  or  labor,  but  shall  be  delivered  up  on 
claim  of  the  party  to  whom  such  service  or 
labor  may  be  due." 

3.  Congress,  conceiving  it  to  be  the  duty 
of  the  federal  government  to  provide  by  law, 
with  adequate  sanctions,  for  the  execution  of 
the  duty  thus  enjoined  by  the  constitution, 
by  the  act  of  Feb.  12,  1793,  and  again  by 
the  amendatory  and  supplementary  act  of 
Sept.  18,  1850,  regulated  the  mode  of  arrest, 
trial,  and  surrender  of  such  fugitives.  Some 
of  the  states  have,  also,  at  times  passed  acts 
relating  to  the  subject;  but  it  has  been  decided 
by  the  supreme  court  of  the  United  States 
that  the  power  of  legislation  in  the  matter 
was  vested  exclusively  in  congress,  and  that 
all  state  legislation  inconsistent  with  the  laws 
of  congress  was  unconstitutional  and  void. 
16  Pet.  608;  11111.332. 

These  acts  of  congress  have  been  held  to 
be  constitutional  and  valid  in  all  their  pro- 
visions. 16  Pet.  608 ;  5  Serg.  &  R.  Penn.  62 ;  9 
Johns.  N.  Y.  67 ;  12  Wend.  N.  Y.  311,  507  ;  2 
Pick.  Mass.  11 ;  2  Paine,  C.  C.  348;  7  Cush. 
Mass.  285  ;  6  McLean,  C.  C.  355 ;  16  Barb. 
N.  Y.  268  ;  21  How.  506. 

4.  Act  of  1793.  By  the  3d  and  4th  sec- 
tions of  the  act  of  Feb.  12, 1793, 1  U.  S.  Stat, 
at  Large,  302,  it  is  provided  that  when  a 
person  held  to  labor  in  any  of  the  United 
States,  or  in  either  of  the  territories  on  the 
northwest  or  south  of  the  river  Ohio,  under 
the  lav?8  thereof,  shall  escape  into  any  other 
of  the  said  states  or  territory,  the  person  to 
whom  such  labor  or  service  may  be  due,  his 
agent  or  attorney,  may  seize  or  arrest  such 
fugitive  and  take  him  before  any  judge  of 
the  circuit  or  district  courts  of  the  United 


States  residing  or  being  within  the  state,  oi 
before  any  magistrate  of  a  county,  city,  oi 
town  corporate  wherein  such  seizure  or  arres 
shall  be  made,  and  on  proof  to  the  satisfao 
tion  of  such  judge  or  magistrate,  either  b] 
oral  testimony  or  affidavit  taken  before  anc 
certified  by  a  magistrate  of  any  such  state  oi 
territory,  that  the  person  so  seized  or  arrestee 
owed  service  or  labor  to  the  person  claiming 
him,  under  the  laws  of  the  state  or  territory 
from  which  he  fled,  the  judge  or  magistrati 
shall  give  a  certificate  thereof,  which  certifi 
cate  shall  be  sufficient  warrant  for  removing 
the  fugitive  to  the  state  or  territory  fron 
which  he  fled. 

The  knowingly  and  willingly  obstructing 
or  hindering  the  claimant,  his  agent  or  at 
torney,  in  so  seizing  or  arresting  the  fugitive 
the  rescue  of  the  fugitive  when  so  arrested 
and  the  harboring  or  concealing  him  afte] 
notice  that  he  is  such  a  fugitive,  are  declared 
offences,  and  the  ofiender  is  subjected  to  i 
penalty  of  five  hundred  dollars,  recoverabh 
by  and  for  the  benefit  of  the  claimant  bj 
action  of  debt  in  any  court  proper  to  try  th( 
same.  The  claimant  is  also  entitled  to  hii 
right  of  action  for  any  injuries  sustained  bj 
such  illegal  acts. 

5.  By  the  act  of  Sept.  18,  1850,  9  U  S 
Stat,  at  Large,  462,  very  full  provision  wa! 
made  for  the  rendition  of  fugitive  slaves 
The  marshals  of  the  United  States  were  re 
quired  to  arrest  such  slaves ;  the  number  of 
officers  authorized  to  act  as  magistrates  waf 
much  extended ;  provision  was  made  for  prooi 
taken  by  affidavit  in  the  place  from  which  th( 
fugitive  escaped ;  and  severe  penalties  werf 
imposed  upon  persons  harboring  or  conceal 
ing  such  a  slave,  or  rescuing  or  attempting 
to  rescue  him  when  arrested. 

This  act,  however,  and  the  3d  and  4th  sec 
tions  of  the  act  of  1793  were  repealed  by  th< 
act  of  June  28,  1864,  13  U.  S.  Stat,  at  Large, 
200.  For  some  decisions  as  to  the  questior 
of  the  interference  between  the  acts  of  179c 
and  1850,  see  5  McLean,  C.  C.  469;  13  How 
429. 

6.  In  the  practical  application  of  the  pro 
visions  of  the  acts  of  1793  and  1850  for  th( 
reclamation  of  fugitive  slaves,  it  has  beei 
held  that  the  owner  is  clothed  with  authority 
in  every  state  of  the  Union  to  seize  ant 
recapture  his  slave  wherever  he  can  do  i 
without  any  breach  of  the  peace  or  illega 
violence,  lo  Pet.  608 ;  that  he  may  arres 
him  on  Sunday,  in  the  night-time,  or  in  thi 
house  of  another  if  no  breach  of  the  peac( 
is  committed,  Baldw.  C.  C.  577;  that  if  thi 
arrest  be  by  agent  of  the  owner,  he  must  bi 
authorized  by  written  power  of  attorne; 
executed  and  authenticated  as  required  b; 
the  act,  6  McLean,  C.  C.  259,  and  if  his  au 
thority  be  demanded  it  should  be  shown,  ', 
McLean,  C.  C.  631 ;  but  he  is  not  require( 
to  exhibit  it  to  every  one  who  may  mingle  ii 
the  crowd  which  obstructs  him,  4  MoLear 
C.  C.  40? ;  that,  if  resisted  by  force  in  makinj 
the  arrest,  the  owner  may  use  sufficient  fore 
to  overcome  the  unlawful  resistance  offeree 
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Without  being  guilty  of  the  offence  of  riot,  3 
Am.  Law  Journ.  258 ;  7  Penn.  Law  Journ. 
115;  Baldw.  C.  C.  577;  that  whilst  the  ex- 
amination is  pending  before  the  magistrate 
who  has  jurisdiction  of  the  case,  the  party  is 
in  custody  of  the  law,  and  may  be  imprisoned 
for  safe-keeping,  2  Paine,  C.  C.  348 ;  4  Wash. 
C.  C.  461 ;  6  McLean,  C.  C.  355  ;  that  the 
act  of  Sept.  18,  1850,  does  not  operate  as  a 
suspension  of  the  writ  of  habeas  corpus,  5 
Opin.  Attys.  Genl.  254;  but  that  writ  cannot 
be  used  by  state  officers  to  defeat  the  juris- 
diction acquired  by  the  federal  authorities  in 
such  cases.  7  Gush.  Mass.  285  ;  5  McLean, 
C.  G.  92;  1  Blatchf.  C.  C.  635;  8  Ohio  St. 
699  ;  Hurd,  Hab.  Corp.  202 ;  21  How.  506. 

T.  The  provisions  of  the  constitution  and 
laws  above  ciled  extend  only  to  cases  where 
persons  held  to  service  or  labor  in  one  state 
or  territory  by  the  laws  thereof  escape  into 
another.  Hence,  if  the  owner  voluntarily 
takes  his  slave  into  such  other  state  or  terri- 
tory, and  the  .slave  leaves  him  there  or  refuses 
to  return,  he  cannot  institute  proceedings 
under  those  laws  for  his  recovery.  Ex  parte 
iSimmons,  4  Wash.  0.  0.  396.  And  children, 
born  in  a  state  where  slavery  prevails,  of  a 
negro  woman  who  is  a  fugitive  slave,  are  not 
fugitive  slaves  or  slaves  who  have  escaped 
from  service  in  another  state,  within  the 
meaning  of  the  constitution  and  acts  of  Con- 
gress.    23  Ala.  N.  s.  155. 

PULL  AGrli.  The  age  of  twenty-one,  by 
common  law,  of  both  males  and  females,  and 
of  twenty-five  1^  the  civil  law.  Litt.  §  259 ; 
1  Sharswood,  Blackst.  Comm.  463 ;  Vicat, 
Voc.  Jur.  Full  age  is  completed  on  the  day 
preceding  the  anniversary  of  birth.  Salk. 
44,  625  ;  1  Ld.  Raym.  480 ;  2  id.  1090 ;  2 
Kent,  Comm.  263  ;  3  Harr.  Del.  557  ;  4  Dan. 
Ky.  597. 

This  period  is  arbitrary,  and  is  fixed  by 
statute.  In  the  United  States  the  common- 
law  period  has  been  generally  adopted.  In 
Vermont  and  Ohio,  however,  a  woman  is  of 
full  age  at  eighteen.     2  Kent,  Comm.  233. 

FULL  DEFENCE.     See  Defence. 

FULL  PROOF.     See  Plena  Probatio. 

FUNCTION.  The  occupation  of  an  office : 
by  the  performance  of  its  duties,  the  officer  is 
said  to  fill  his  function.     Dig.  32.  65.  1. 

FUNCTIONARY.  One  who  is  in  office 
or  in  some  public  employment. 

FUNCTUS  OFFICIO  (Lat.).  A  term 
applied  to  something  which  once  has  had  life 
and  power,  but  which  has  become  of  no  virtue 
whatsoever. 

For  example,  a  warrant  of  attorney  on 
which  a  judgment  has  been  entered  is  func- 
tus officio,  and  a  second  judgment  cannot  be 
entered  by  virtue  df  its  authority.  When 
arbitrators  cannot  agree  and  choose  an  um- 
pire, they  are  said  to  \>6  fundi  officio.  Watt- 
ion,  Arb.  94.  If  a  bill  of  exchange  be  sent 
to  the  drawee,  and  he  passes  it  to  the  credit 
of  the  holder,  it  is  functus  officio,  and  cannot 
be  further  negotiated.    5  "Pick.   Mass.  85. 


When  an  agent  has  completed  the  business 
with  which  he  was  intrusted,  his  agency  ia 
functus  officio.    2  Bouvier,  Inst.  n.  1382. 

FUNDAMENTAL.  This  word  is  ap- 
plied to  those  laws  which  are  the  foundation 
of  society.  Those  laws  by  which  the  exer- 
cise of  power  is  restrained  and  regulated  are 
fundamental.  The  constitution  of  the  United 
States  is  the  fundamental  law  of  the  land. 
See  Wolffius,  Inst.  Nat.  i  984. 

FUNDATIO  (Lat.).     A  founding. 

FUNDING  SYSTEM.  The  practice  of 
borrowing  money  to  defray  the  expenses  of 
government. 

2.  In  the  early  history  of  the  system  it  was 
usual  to  set  apart  the  revenue  from  some  particular 
tax  as  a  fund  to  the  principal  and  interest  of  the 
loan.  The  earliest  record  of  the  funding  sys- 
tem is  found  in  the  history  of  Venice.  In  the 
year  1171,  during  a  war  between  the  republic  and 
the  By?anfcine  emperor  Manuel  Commenas,  a  Ve- 
netian fleet  ravaged  the  eastern  coasts,  but,  being 
detained  by  negotiations  at  Chios,  suffered  severely 
from  the  plague.  The  remnant  of  the  expedition, 
returning,  took  with  it  the  frightful  pestilence, 
which  ravaged  Venice  and  produced  a  popular 
commotion  in  which  the  doge  was  killed.  To  carry 
on  the  war,  the  new  doge,  Sebastian  Giani,  or- 
dered a  forced  loan.  Every  citizen  was  obliged  to 
contribute  one-hundredth  of  his  property,  and  he 
was  to  be  paid  by  the  state  five  per  cent,  interest, 
the  revenues  being  mortgaged  to  secure  the  faith- 
ful performance  of  the  contract.  To  manage  the 
business,  commissioners  were  appointed,  called  the 
Chamber  of  Loans,  which  after  the  lapse  of  centu- 
ries grew  into  the  Bank  of  Venice.  Florence  and 
the  other  Italian  republics  practised  the  system; 
and  it  afterwards  became  general  in  Europe.  Its 
object  is  to  provide  large  sums  of  money  for  the 
immediate  exigencies  of  the  state,  which  it  would 
be  impossible  to  raise  by  direct  taxation. 

3.  In  England  the  funding  system  was  inau- 
gurated in  the  reign  of  William  III.  The  Bank 
of  England,  like  the  Bank  of  Venice  and  the 
Bank  of  Saint  George  at  Genoa,  grew  out  of  it.  In 
order  to  make  it  easy  to  procure  money  to  carry  on 
the  war  with  France,  the  government  proposed  to 
raise  a  loan,  for  which,  as  usual,  certain  revenues 
were  to  be  set  aside,  and  the  subscribers  were  to  be 
made  a  corporation,  with  exclusive  banking  privi- 
leges. The  loan  was  rapidly  subscribed  for,  and  the 
Bank  of  England  was  the  corporation  which  it 
brought  into  existence.  It  was  formerly  the  prac- 
tice in  England  to  borrow  money  for  fixed  periods ; 
and  these  loans  were  called  terminable  annuities. 
Of  late  years,  however,  the  practice  is  different, — 
loans  being  payable  only  at  the  option  of  the  gov- 
ernment :  these  are  termed  interminable  annuities. 
The  rate  of  interest  on  the  earlier  loans  was  gene- 
rally fiked  at  three  and  a  half  per  cent,  and  sold  at 
such  a  rate  below  par  as  to  conform  to  the  state  of 
the  money-market.  It  is  estimated  that  two-fifthi 
of  the  entire  debt  of  England  consists  of  this  ex- 
cess over  the  amount  of  money  aetually  received 
for  it.  The  object  of  such  a  plan  was  to  promote 
speculation  and  attract  capitalists;  and  it  is  still 
pursued  in  France. 

4.  Afterwards,  however,  the  government  receded 
from  this  policy,  and,  by  borrowing  at  high  rates, 
were  enabled,  when  the  rate  of  interest  declined,  by 
offering  to  pay  off  the  loan,  to  reduce  the  interest 
materially.  The  national  debt  of  England  consists 
of  many  different  loans,  all  of  which  are  included 
in  the  term  funds.  Of  these,  the  largest  in  amount 
and  importance  are  the  "  three  per  cent,  consolid- 
ated annuities,''  or  consols,  as  they  are  commonly 
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called.  They  originated  in  1751,  when  an  act  was 
passed  consolidating  several  separate  three  per 
cent,  loans  into  one  general  stock,  the  dividends  of 
which  are  payable  on  the  5th  of  January  and  5th 
of  July  at  the  Bank  of  England.  The  bank,  being 
the  fiscal  agent  of  the  government,  pays  the  inte- 
rest on  most  of  the  funds,  and  also  keeps  the  trans- 
fer-books. When  stock  is  sold,  it  is  transferred  on 
the  books  at  the  bank  to  the  new  purchaser,  and 
the  interest  is  paid  to  those  parties  in  whose  names 
the  stock  is  registered,  at  the  closing  of  the  books  a 
short  time  previous  to  the  dividend-day.  Stock  is 
bought  and  sold  at  the  stock  exchange  generally 
through  brokers.  Time  sales,  when  the  seller  is  not 
the  actual  possessor  of  the  stock,  are  illegal,  but 
common.  They  are  usually  made  deliverable  on 
certain  fixed  days,  called  accounting-days  j  and  such 
transactions  are  called  '•'  for  account,"  to  distin- 
guish them  from  the  ordinary  sales  and  purchases 
for  cash.  Stock-jobbers  are  persons  who  act  as 
middlemen  between  sellers  and  purchasers.  They 
usually  fix  a  price  at  which  they  will  sell  and  buy, 
so  that  sellers  and  purchasers  can  always  find  a 
market  for  stock,  or  can  purchase  it  in  such  quan- 
tities as  they  may  desire,  without  delay  or  incon- 
venience. 

5»  In  America  the  funding  system  has  been 
fully  developed.  The  general  government,  as  well 
as  those  of  all  the  states,  have  found  it  necessary  to 
anticipate  their  revenue.  The  many  magnificent 
works  of  internal  improvement  which  have  added 
so  much  to  the  wealth  of  the  country  were  mainly 
constructed  with  money  borrowed  by  the  states. 
The  canals  of  New  York,  and  many  railroads  in 
the  western  states,  owe  their  existence  to  the  system. 
The  states  generally  issue  bonds  for  their  debt  re- 
deemable at  the  expiration  of  twenty  years,  with 
semi-annual  coupons  attached  for  interest,  which 
is  usually  payable  in  New  York.  Inscription  stock, 
transferrable  only  on  the  transfer-books  of  the  state, 
is,  however,  sometimes  issued. 

The  funding  system  enables  the  government  to 
raise  money  in  exigencies,  and  to  spread  over  many 
years  the  taxation  which  would  press  too  severely 
on  one.  It  afi^ords  a  ready  method  of  investing 
money  on  good  security,  and  it  tends  to  identify 
the  interest  of  the  state  and  the  people.  But  it  is 
open  to  many  objections, — the  principal  of  which  is 
that  it  induces  statesmen  to  countenance  expensive 
and  oftentimes  questionable  projects  who  would  not 
dare  to  carry  out  their  plans  were  they  forced  to 
provide  the  means  from  direct  taxation.  Mc- 
Culloch,  Diet,  of  Comm. ;  Sewell,  Banking. 

FUNDS.  Cash  on  hand:  as,  A  B  is  in 
funds  to  pay  my  bill  on  him.  Stocks :  as,  A 
B  has  one  thousand  dollars  in  the  funds.  By 
public  funds  is  understood  the  taxes,  cus- 
toms, etc.  appropriated  by  the  government 
for  the  discharge  of  its  obligations. 

FUNDUS  (Lat.).  Land.  A  portion  of 
territory  belonging  to  a  person.  A  farm. 
Lands,  including  houses.  4  Coke,  87 ;  Coke, 
Litt.  5  a;  3  Sharswood,  Blackst.  Comm.  209. 

FUNERAL  EXPENSES.  Money  ex- 
pended in  procuring  the  interment  of  a 
corpse. 

3.  The  person  ■who  orders  the  funeral  is 
responsible  personally  for  the  expenses,  and 
if  the  estate  of  the  deceased  should  be  insol- 
vent, he  must  lose  the  amount.  But  if  there 
are  assets  sufficient  to  pay  these  expenses,  the 
executor  or  administrator  is  bound,  upon  an 
implied  assumpsit,  to  pay  them.  1  Campb. 
298;  Holt,  309;  Comyn,  Contr.  529;  1 
Hawks,  No.  C.  394;  13  Viner,  Abr.  563. 


3.  Frequent  questions  arise  as  to  the 
amount  which  is  to  be  allowed  to  the  exe- 
cutor or  administrator  for  such  expenses.  It 
is  exceedingly,  difficult  to  gather  any  certain 
rule  from  the  numerous  cases  which  have 
been  decided  upon  this  subject.  Courts  of 
equity  have  taken  into  consideration  the  cir- 
cumstances of  each  case,  and  when  the  ex- 
ecutors have  acted  with  common  prudence 
and  in  obedience  to  the  will,  their  expenses 
have  been  allowed.  In  a  case  where  the  tes- 
tator directed  that  his  remains  should  be 
buried  at  a  church  thirty  miles  distant  from 
the  place  of  his  death,  the  sum  of  sixty 
pounds  sterling  was  allowed.  3  Atk.  Ch. 
119.  In  another  case,  under  peculiar  cir- 
cumstances, six  hundred  pounds  were  allowed. 
Chanc.  Prec.  29.  In  a  case  in  Pennsylvania,, 
where  the  intestate  left  a  considerable  estate, 
and  no  children,  the  sum  of  two  hundred 
and  fifty-eight  dollars  and  seventy-five  cents 
was  allowed,  the  greater  part  of  which  had 
been  expended  in  erecting  a  tombstone  over 
a  vault  in  which  the  body  was  interred.  14 
Serg.  &  B.  Penn.  64. 

4.  It  seems  doubtful  whether  the  husband 
can  call  upon  the  separate  personal  estate  of 
his  wife  to  pay  her  funeral  expenses.  6 
Madd.  Ch.  90.  See  2  Blackstone,  Comm. 
508  ;  Godolph.  p.  2;  3  Atk.  Ch.  249  ;  Bacon, 
Abr.  Executors,  etc.  (L  4) ;  Viner,  Abr.  Fu- 
neral Expenses. 

FUNGIBLE.  A  term  applicable  to  things 
that  are  consumed  by  the  use,  as  wine,  oil, 
etc.,  the  loan  of  which  is  subject  to  certain 
rules,  and  governed  by  the  contract  called 
mutuum.  See  Schmidt,  Civil  Law  of  Spain 
&  Mexico,  145 ;  Story,  Bailm. ;  1  Bouvier, 
Inst.  nn.  987,  1098. 

FUR  (Lat.).  A  thief.  One  who  stole 
without  using  force,  as  distinguished  from  a 
robber.     See  Furtum. 

FURCA  ET  FLAGELLUM  (Lat.  gal- 
lows and  whip).  The  meanest  of  servile 
tenures,  where  the  bondman  was  at  the  dis- 
posal of  the  lord  for  life  and  limb.     Cowel. 

FURCA  ET  FOSSA  (Lat.  gallows  and 
pit).  A  jurisdiction  of  punishing  felons, — 
the  men  by  hanging,  the  women  by  drown- 
ing.    Skene ;  Spelman,  Gloss. ;  Cowel. 

FURIOSUS  (Lat.).  An  insane  man;  a 
madman ;  a  lunatic. 

In  general,  such  a  man  can  make  no  con- 
tract, because  he  has  no  capacity  or  will : 
Furiosus  nullum  negotium  genere  potest,  qvia 
non  intelligit  quod  agit.  Inst.  3.  20.  8.  In- 
deed, he  is  considered  so  incapable  of  exer- 
cising a  will,  that  the  law  treats  him  as  if  he 
were  absent :  Furiosi  nulla  voluntas  est.  Fu- 
riosus  absentis  loco  est.  Dig.  1.  ult.,  40.  124. 
1.     See  Insane  ;  Non  Compos  Mentis. 

FURLINGUS  (Lat.).  A  furlong,  or  a 
furrow  one-eighth  part  of  a  mile  long.  Coke, 
Litt.  5  6. 

FURLONG.  A  measure  of  length,  being 
forty  poles,  or  one-eighth  of  a  mile. 

FURLOUGH.    A  permission  given  in  the. 
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army  and  nary  to  an  officer  or  private  to  ab- 
sent himself  for  a  limited  time. 

FtJRNAGE  (from  fumus,  an  oyen).  A 
sum  of  money  paid  to  the  lord  by  the  tenants, 
who  were  bound  by  their  tenure  to  bake  at  the 
lord's  oven,  for  the  privilege  of  baking  else- 
where. The  word  is  also  used  to  signify  the 
gain  or  profit  taken  and  received  for  baking. 

FURNITXTRB.  Personal  chattels  in  the 
use  of  a  family.  By  the  term  household  fur- 
niture in  a  will,  all  personal  chattels  will 
pass  which  may  contribute  to  the  use  or  con- 
venience of  the  householder  or  the  ornament 
of  the  house:  as,  plate,  linen,  china  (both 
useful  and  ornamental),  and  pictures.  Ambl. 
610;  IJohns.  Ch.N.Y.329,388;  1  Sim.  &  S. 
Ch.  189  ;  3  Russ.  Ch.  301 ;  2  Williams,  Exec. 
752 ;  1  Roper,  Leg.  203,  204 ;  3  Ves.  Ch.  312, 
313. 

FURTHER  ASSURANCE.  Thisphrase 
is  frequently  used  in  covenants  when  a  cove- 
nantor has  granted  an  estate  and  it  is  sup- 
posed some  further  conveyance  may  be  re- 
quired, lie  then  enters  into  a  covenant  for 
further  assurance,  that  is,  to  make  any  other 
conveyance  which  may  be  lawfully  required. 

FURTHER  HEARING.    In  Practice. 

Hearing  at  another  time. 

2.  Prisoners  are  frequently  committed  for 
further  hearing,  either  when  there  is  not  suf- 
ficient evidence  for  a  final  commitment,  or 
because  the  magistrate  has  not  time,  at  the 
moment,  to  hear  the  whole  of  the  evidence. 
The  magistrate  is  required  by  law,  and  by 
every  principle  of  humanity,  to  hear  the  pri- 
soner as  soon  as  possible  after  a  commitment 
for  further  hearing  ;  and  if  he  neglect  to  do 
so  within  a  reasonable  time,  he  becomes  a 
trespasser.  10  Baruew.  &  C.  28  ;  5  Mann.  & 
R.  53.  Fifteen  days  was  held  an  unreason- 
able time,  unless  under  special  circumstances. 
4  Carr.  &  P.  134;  4  Day,  Conn.  98 ;  6  Serg. 
&  R.  Penn.  427. 

In  Massachusetts,  magistrates  may,  by 
statute,  adjourn  the  case  for  ten  days.  Gen. 
Stat.  'C.  170,  J  17.  It  is  the  practice  in  Eng- 
land to  commit  for  three  days,  and  then  from 
three  days  to  three  days.  1  Chitty,  Crim. 
Law,  74 

FURTUM  (Lat).  Theft.  The  fraudulent 
appropriation  to  one's  self  of  the  property  of 
another,  with  an  intention  to  commit  theft, 
without  the  consent  of  the  owner.  Fleta,  1. 
1,  c.  36;  Bracton,  150;  Coke,  3d  Inst.  107. 

The  thing  which  has  been  stolen.  Bracton, 
151. 

FURTUM  CONCEPTUM  (Lat.).  The 
theft  which  was  disclosed  where,  upon  search- 
ing any  one  in  the  presence  of  witnesses  in 
Vol.  I.— 40 


due  form,  the  thing  stolen  is  found.  Detected 
theft  is,  perhaps,  the  nearest  concise  trans- 
lation of  the  phrase,  though  not  quite  exact. 
Vicat,  Voc.  Jur. 

FURTUM  GRAVE  (Lat.).  Aggravated 
theft.  Formerly,  there  were  three  classes  of 
this  theft :  first,  by  landed  men  ;  second,  by  a- 
trustee  or  one  holding  property  under  a  trust ; 
third,  theft  of  the  majora  animalia  (larger 
animals),  including  children.  1  Bouvier,  Civ. 
Law,  352,  n. ;  Bell,  Diet. 

FURTUM  MANIFESTUM  (Lat.). 
Open  theft.  Theft  where  a  thief  is  caught 
with  the  property  in  his  possession.    Bracton, 

FURTUM  OBLATUM  (Lat.).  The  theft 
committed  when  stolen  property  is  offered  any 
one  and  found  upon  him.  The  crime  of  re- 
ceiving stolen  property.  Calvinus,  Lex. ; 
Vicat,  Voc.  Jur. 

FUTURE  DEBT.  In  Scotch  Law.  A 
debt  which  is  created,  but  which  will  not 
become  due  till  a  future  day.  1  Bell,  Comm. 
5th  ed.  315. 

FUTURE  ESTATE.  An  estate  which 
is  to  commence  in  possession  in  the  future 
[in  fiuturo).  It  includes  remainders,  rever- 
sions, and  estates  limited  to  commence  infit- 
turo  without  a  particular  estate  to  support 
them,  which  last  are  not  good  at  common  law, 
except  in  the  case  of  terms  for  years.  See 
2  Sharswood,  Blackst.  Comm.  165.  In  New 
York  law  it  has  been  defined  "  an  estate 
limited  to  commence  in  possession  at  a  future 
day,  either  without  the  intervention  of  a  pre- 
cedent estate,  or  on  the  determination  by 
lapse  of  time,  or  otherwise,  of  a  precedent 
estate  created  at  the  same  time,"  thus  ex- 
cluding reversions,  which  cannot  be  said  to 
be  created  at  the  same  time,  because  they  are 
a  remnant  of  the  original  estate  remaining 
in  the  grantor.  11  N.  Y.  Rev.  Stat.  3d  ed. 
9,  S  10. 

FUTURI  (Lat.).  Those  who  are  to  be. 
Part  of  the  commencement  of  old  deeds. 
"Sciant  prcesentes  et  futuri,  quod  ego,  talis, 
dedi  et  concessi,"  etc.  (Let  all  men  now  living 
and  to  come  know  that  I,  A  B  have,  etc.). 
Bracton,  34  6. 

FTNDERINGA  (Sax.).  An  offence  or 
trespass  for  which  the  fine  or  compensation 
was  reserved  to  the  king's  pleasure.  Leges 
Hen.  I.  c.  10.  Its  nature  is  not  known.  Spel- 
man  reads  fynderinga,  and  interprets  it  trea- 
sure trove;  but  Cowel  reads  fyrderinga,  and 
interprets  it  a  joining  of  the  king's  fird  or 
host,  a  neglect  to  do  which  was  punished  by 
a  fine  called  firdnite.  See  Cowel ;  Spelman, 
Gloss.    DuCange  agrees  with  Cowel. 
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QABEIi.  A  tax,  imposition,  or  duty. 
'This  word  is  said  to  have  the  same  sienificar 
tion  that  gaheUe  formerly  had  in  France. 
Cunningham,  Diet.  But  this  seems  to  be  an 
error ;  for  gabelle  signified  in  that  country, 
previous  to  its  revolution,  a  duty  upon  salt. 
Merlin,  R6p.  Lord  Coke  says  that  gabel  or 
gavel,  gablum,  gabellum,  gabelletum,  galbelle- 
ium,  and  gaviUettum  signify  a  rent,  duty,  or 
service  yielded  or  done  to  the  king  or  any 
other  lord.     Coke,  Litt.  142  a. 

GABLTTM  (spelled,  also,  gabulum,  ga- 
bula).  The  gable-end  of  a  building.  Ken- 
nett,  Paroch.  Antiq.  p.  201 ;  Cowel. 

A  tax.     DuCange. 

GAFOL  (spelled,  also,  gabella,  gavel). 
Rent ;  tax  ;  interest  of  money. 

Gafol  gild.  Payment  of  such  rent,  etc. 
Gafol  land  was  land  liable  to  tribute  or  tax, 
Cowel ;  or  land  rented.  Saxon  Diet.  See 
Taylor,  Hist,  of  Gavelkind,  pp.  26,  27,  1021 ; 
Ane.  Laws  &  Inst,  of  Eng.  Gloss. 

GAGE,  GAGER  (Law  Lat.  vadium). 
Personal  property  placed  by  a  debtor  in  pos- 
session of  his  creditor  as  a  security  for  the 
payment  of  his  debt  a  pawn  or  pledge  (g.  v.). 
Granville,  lib.  10,  o.  6;  Britton,  c.  27. 

To  pledge ;  to  wage.    Webster,  Diet. 

Oager  is  used  both  as  noun  and  verb:  e.g. 
gager  del  ley,  wager  of  law,  Jacobs ;  gager 
ley,  to  wage  law,  Britton,  c.  27 ;  ga^er  deli- 
verance, to  put  in  sureties  to  deliver  cattle 
distrained.  Termes  de  la  Ley ;  Kitchen,  fol. 
145  ;  Fitzherbert,  Nat.  Brev.  fol.  67,  74. 

A  mortgage  is  a  dead-gage  or  pledge ;  for, 
whatsoever  profit  it  yields,  it  redeems  not 
itself,  unless  the  whole  amount  secured  is 
paid  at  the  appointed  time.     Cowel. 

GAGER  DEL  LEY.     Wager  of  law. 

GAIN.     Profits. 

GAINAGE.  Wainage,  or  the  draught- 
oxen,  horses,  wain,  plough,  and  furniture  for 
carrying  on  the  work  of  tillage.  Also,  the 
land  tilled  itself,  or  the  profit  arising  from  it. 
Old  Nat.  Brev.  fol.  117. 

Gainor.  The  sokeman  that  hath  such  land 
in  occupation.     Old  Nat.  Brev.  fol.  12. 

GALENES.  In  Old  Scotch  Law.  A 
kind  of  compensation  for  slaughter.  Bell, 
Diet. 

GALLON.  A  liquid  measure,  containing 
two  hundred  and  thirty-one  cubic  inches,  or 
four  quarts. 

GALLOWS.  An  erection  on  which  to 
hang  criminals  condemned  to  death. 

GAME.  Birds  and  beasts  of  a  wild  na- 
ture, obtained  by  fowling  and  hunting.  Bacon, 
Abr.     See  11  Mete.  Mass.  79. 

GAME  LAWS.  Laws  regulating,  the 
killing  or  taking  of  birds  and  beasts,  as  game. 


The  English  game  laws  are  founded  on  the 
of  restricting  the  right  of  taking  game  to  ce 
privileged  clasB(;8,  generally  landholders.  In  '. 
the  law  was  so  modified  as  to  enable  any  one  t 
tain  a  certificate  or  license  to  kill  game,  on  pay] 
of  a  fee.  An  account  of  the  present  game  lav 
England  will  be  found  in  Appleton's  New  Am. 
vol.  viii.,  Eng.  Cyc,  Arts  A  Sc.  Div.  The 
relating  to  game  in  the  United  States  are  £ 
rally,  if  not  universally,  framed  with  referen( 
protecting  the  animals  from  indiscriminate 
unreasonable  havoc,  leaving  all  persons  fr( 
take  game,  under  certain  reetrictions  as  to 
season  of  the  year  and  the  means  of  capture, 
details  of  these  regulations  must  be  sought  in 
statutes  of  the  several  states. 

GAMING.  A  contract  between  tw 
more  persons  by  which  they  agree  to  pla; 
certain  rules  at  cards,  dice,  or  other  coi 
vance,  and  that  one  shall  be  the  loser 
the  other  the  winner. 

When  considered  in  itself,  and  without  rega; 
the  end  proposed  by  the  players,  there  is  not 
in  it  contrary  to  natural  equity,  and  the  con 
will  be  considered  as  a  reciprocal  gift,  which 
parties  make  of  the  thing  played  for,  under  ce; 
conditions. 

There  are  some  games  which  depend  altog< 
upon  skill,  others  which  depend  upon  chance, 
others  which  are  of  a  mixed  nature.  Billian 
an  example  of  the  first ;  lottery,  of  the  second ; 
backgammon,  of  the  last. 

2.  In  general,  at  common  law,  all  ga 
are  lawful,  unless  some  fraud  has  been  f 
tised  or  such  games  are  contrary  to  pu 
policy.  Each  of  the  parties  to  the  cont 
must  have  a  right  to  the  money  or  tl 
played  for.  He  must  have  given  his  full 
free  consent,  and  not  have  been  entrappei 
fraud.  There  must  be  equality  in  the  p 
The  play  must  be  conducted  fairly, 
even  when  all  these  rules  have  been  obser 
the  courts  will  not  countenance  gaming 
giving  too  easy  a  remedy  for  the  recover 
money  won  at  play.     Bacon,  Abr. 

3.  But  when  fraud  has  been  practisec 
in  all  other  cases,  the  contract  is  void ; 
in  some  cases,  when  the  party  has  been  gi 
of  cheating,  by  playing  with  false  dice,  ca 
and  the  like,  he  may  be  indicted  at  com 
law,  and  fined  and  imprisoned  accordin 
the  heinousness  of  the  ofience.  1  Rus 
Crimes,  406. 

4.  Statutes  have  been  passed  in  perl 
all  the  states  forbidding  gaming  for  m( 
at  certain  games,  and  prohibiting  the  i 
very  of  money  lost  at  such  games.  See 
con,  Abr ;  Dane,  Abr.  Index  ;  Pothier,  Ti 
du  Jeu;  Merlin,  Repertoire,  mot  Je^i; 
beyrac.  Traits  du  Jeu,  tome  1,  p.  104,  nol 
1  P.  A.  Browne,  Penn.  Rep.  171 ;  1  Ov.  I 
360;  3  Pick.  Mass.  446 ;  7  Cow.  N.  Y. 
1  Bibb,  Ky.  614;  1  Mo.  635 ;  1  Bail.  Si 
316;  6  Rand.  Va.  694;  2  Blackf  Ind.  25 
id.  294;  2  Bishop,  Crim.  Law,  I  507. 

GAMING    HOIPSESu      In    Crim 
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Iiaw.  Houses  kept  for  the  purpose  of  per- 
mitting persons  to  gamble  for  money  or  other 
valuable  thing.  They  are  nuisances  in  the 
eye  of  the  law,  being  detrimental  to  the  pub- 
lic, as  they  promote  cheating  and  other  cor- 
rupt practices.  1  Russell,  Crimes,  299  ;  Ros- 
coe,  Grim.  Ev.  663;  3  Den.  N.  Y.  101. 

GANANCIAL.      In     Spanish    Law. 

Property  held  in  community. 

The  property  of  which  it  is  formed  belongs 
in  common  to  the  two  consorts,  and,  on  the 
dissolution  of  the  marriage,  is  divisible  be- 
tween them  in  equal  shares.  It  is  confined 
to  their  future  acquisitions  durante  el  matri- 
monio,  and  the  fruios  or  rents  and  profits  of 
the  other  property.  1  Burge,  Confl.  of  Laws, 
418,  419 ;  Aso  &  M.  Inst.  b.  1,  t.  7,  c.  5,  §  1. 

GAOL.  (This  word,  sometimes  written 
jail,  is  said  to  be  derived  from  the  Spanish 
jaula,  a  cage  (derived  from  caula),  in  French 
gSole,  gaol.  1  Mann.  &  G.  222,  note  a.)  A 
prison  or  building  designated  by  law  or  used 
by  the  sheriff  for  the  confinement  or  deten- 
tion of  those  whose  persons  are  judicially 
ordered  to  be  kept  in  custody.  See  6  Johns. 
N.  Y.  22;  14  Viner,  Abr.  9 ;  Bacon,  Abr.; 
Dane,  Abr.  Index;   4  Corny ns,  Dig.  619. 

GAOL-DELIVERY.  In  English  Law. 
To  insure  the  trial,  within  a  certain  time,  of 
all  prisoners,  a  patent,  in  the  nature  of  a  let- 
ter, is  issued  from  the  king  to  certain  per- 
sons, appointing  them  his  justices  and 
authorizing  them  to  deliver  his  gaols.  See 
General  Gaol  Delivery  ;    Oyer  and  Ter- 

UINER. 

GAOL  LIBERTIES,  GAOL  LIMITS. 

A  space  marked  out  by  limits,  which  is  consi- 
dered as  a  part  of  the  prison,  and  within  which 
prisoners  are  allowed  to  go  at  large  on  giving 
security  to  return.  Owing  to  the  rigor  of  the 
law  which  allowed  capias,  or  attachment  of 
the  person,  as  the  first  process  against  a 
debtor,  statutes  were  from  time  to  time 
passed  enlarging  the  gaol  liberties,  in  order 
to  mitigate  the  hardships  of  imprisonment : 
thus,  the  whole  city  of  Boston  was  held  the 
"  gaol  liberties"  of  its  county  gaol.  And  so 
with  a  large  part  of  New  York  city.  Act  of 
March  13,  1R30,  3  N.  Y.  Rev.  Stat.  1829, 
App.  116.  The  prisoner,  while  within  the 
limits,  is  considered  as  within  the  walls  of 
the  prison.     6  Johns.  N.  Y.  121. 

GAOLER.  The  keeper  of  a  gaol  or  pri- 
son ;  one  who  has  the  legal  custody  of  the 
place  where  prisoners  are  kept. 

It  is  his  duty  to  keep  the  prisoners  in  safe 
custody,  and  for  this  purpose  he  may  use  all 
necessary  force.  1  Hale,  PI.  Cr.  601.  But 
any  oppression  of  a  prisoner  under  a  pre- 
tended necessity  will  be  punished ;  for  the 
prisoner,  whether  he  be  a  debtor  or  a  crimi- 
nal, is  entitled  to  the  protection  of  the  laws 
from  oppression. 

GARAUNTOR.  A  warrantor  or  vouchee, 
who  is  obliged  by  his  warranty  {garauntie)  to 
warrant  [garaunter)  the  title  of  the  war- 
rantee (garaunte),  that  is,  to  defend  him  in 


his  seisin,  and  if  he  do  not  defend,  and  the 
tenant  be  ousted,  to  give  him  land  of  equal 
value.     Britton,  c.  76. 

GARBALLO  DECIMiE  (L.  Lat. ;  from 
garba,  a  sheaf ).  In  Scotch  Law.  Tithes 
of  corn:  such  as  wheat,  barley,  oats,  pease, 
etc.  Also  called  parsonage  tithes  (decimce 
rectorice).    Erskine,  Inst.  b.  11,  tit.  10,  §  13. 

GARDEN.  A  piece  of  ground  appropri- 
ated to  raising  plants  and  flowers. 

A  garden  is  a  parcel  of  a  house,  and  passes 
with  it.  2  Coke,  32;  Plowd.  171;  Coke, 
Litt.  5  6, 56  a,  b.  But  see  F.  Moore,  24;  Bar 
con,  Abr.  Orants,  I. 

GARNISH.  In  English  Law.  Money 
paid  by  a  prisoner  to  his  fellow-prisoners  on 
his  entrance  into  prison. 

To  warn.  To  garnish  the  heir  is  to  warn 
the  heir.     Obsolete. 

GARNISHEE.  In  Practice.  A  per- 
son who  has  money  or  property  in  his  pos- 
session belonging  to  a  defendant,  which  mor 
ney  or  property  has  been  attached  in  hig 
hands,  and  who  has  had  notice  of  such  attach- 
ment; he  is  so  called  because  he  has  had 
warning  or  notice  of  the  attachment. 

From  the  time  of  the  notice  of  the  attach- 
ment, the  garnishee  is  bound  to  keep  the 
property  in  his  hands,  to  answer  the  plain- 
tiff's claim,  until  the  attachment  is  dissolved 
or  he  is  otherwise  discharged.  See  Sergeant, 
Att.  88-110  ;  Comyns,  Dig.  Attachment,  E. 

There  are  garnishees  also  in  the  action  of 
detinue.  They  are  persons  against  whom 
process  is  awarded,  at  the  prayer  of  the  de- 
fendant, to  warn  them  to  come  in  and  inter- 
plead with  the  plaintiff.  Brooke,  Abr.  Ve- 
tinue. 

GARNISHMENT.  A  warning  to  any 
one  for  his  appearance,  in  a  cause  in  which  he 
is  not  a  party,  for  the  information  of  the 
court  and  explaining  a  cause. 

For  example,  in  the  practice  of  Pennsyl- 
vania, when  an  attachment  issues  against  a 
debtor,  in  order  to  secure  to  the  plaintiff  a 
claim  due  by  a  third  person  to  such  debtor, 
notice  is  given  to  such  third  person,  which 
notice  is  a  garnishment,  and  he  is  called  the 
garnishee. 

In  detinue,  the  defendant  cannot  have  a 
sci.  fa.  to  garnish  a  third  person  unless  he 
confess  the  possession  of  the  chattel  or  thing 
demanded.  Brooke,  Abr.  Garnishment,  1,  5. 
And  when  the  garnishee  comes  in,  he  cannot 
vary  or  depart  from  the  allegation  of  the  de- 
fendant in  his  prayer  of  garnishment.  The 
plaintiff  does  not  declare  de  novo  against  the 
garnishee ;  but  the  garnishee,  if  he  appears 
in  due  time,  may  have  oyer  of  the  original 
declaration  to  which  he  pleads.  See  Brooke, 
Abr.  Garnishee  and  Garnishment,  pi.  8 ;  At- 
tachment. 

GARNISTURA.   In  Old  English  Law. 

Garniture  ;  whatever  is  necessary  for  the  for* 
tiflcation  of  a  city  or  camp,  or  for  the  orna- 
ment of  a  thing.     8  Rymer,  328 ;  DaCange ; 

Cowel ;  Blount. 
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GARSUMNE.     In  Old  English  Law. 

An  amerciament  or  fine.     (Jowel.     See  Gkes- 
sume;  Grossome;  Gebsuma. 
'  GATE  (Sax.  geat),  at  the  end  of  names  of 
places,  signifies  way  or  path.     Cunningham, 
Law  Diet. 

In  the  words  heant-gaie  and  cattle-gate,  it  means 
a  right  of  pasture :  these  rights  are  local  to  Suffolk 
f nd  Yorkshire  respectively  j  they  are  considered  as 
corporeal  hereditaments,  for  which  ejectment  will 
lie,  2  Strange,  10S4;  1  Term,  137,  and  are  entirely 
distinct  from  right  of  common.  The  right  is  some- 
times connected  with  the  duty  of  repairing  the 
gates  of  the  pasture :  and  perhaps  the  name  comes 
from  this. 

GAUGER.  An  officer  appointed  to  ex- 
amine all  tuns,  pipes,  hogsheads,  barrels,  and 
tierces  of  wine,  oil,  and  other  liquids,  and  to 
give  them  a  mark  of  allowance,  as  contain- 
ing lawful  measure. 

GAVEL.  In  Old  English  Law.  Tri- 
bute ;  toll ;  custom ;  yearly  revenue,  of  which 
there  were  formerly  various  kinds.  Jacob, 
Law  Diet. ;  Taylor,  Hist,  of  Gavelkind,  26, 
102.     See  Gabel. 

GAVELGELD  (Sax.  gavel,  rent,  geld, 
payment).  That  which  yields  annual  profit 
or  toll.  The  tribute  or  toll  itself.  3  Mon. 
Angl.  155 ;  Cowel ;  DuCauge,  Gavelgida. 

GAVELHERTE.  A  customary  service 
of  ploughing.     DuCange. 

GAVELKIND.  The  tenure  by  which 
almost  all  lands  in  England  were  held  prior 
to  the  Conquest,  and  which  is  still  preserved 
in  Kent. 

All  the  sons  of  a  tenant  of  gavelkind  lands 
take  equally,  or  their  heirs  male  and  female 
by  representation.  The  wife  of  such  tenant  is 
dowable  of  one-half  the  lands.  The  husband 
of  such  tenant  has  curtesy,  whether  issue 
be  born  or  not,  but  only  of  one-half  while 
without  issue.  Such  lands  do  not  escheat, 
except  for  treason  or  want  of  heirs.  The 
heir  of  such  lands  may  sell  at  fifteen  years 
old,  but  must  himself  give  livery.  The  rule 
as  to  division  among  brothers  in  default  of 
sons  is  the  same  as  among  the  sons. 

Lord  Coke  derives  gavelkind  from  "  gave 
all  kinds;"  for  this  custom  gave  to  all  the 
sons  alike,  1  Coke,  Litt.  140  a;  Lambard, 
from  gavel,  rent, — that  is,  land  of  the  kind  that 
pays  rent  or  customary  husbandry  work,  in 
distinction  from  lands  held  by  knight  service. 
Perambulations  of  Kent,  1656,  p.  585.  See 
Encyc.  Brit.;    Blount. 

GAVELMAN.  A  tenant  who  is  liable 
to  tribute.  Somner,  Gavelkind,  p.  33 ;  Blount. 
Gavelingmen  were  tenants  who  paid  a  re- 
served rent,  besides  customary  service.  Cowel. 

GAVELMED.  A  customary  service  of 
mowing  meadow-land  or  cutting  grass  (con- 
suetudofalcandi).  Somner,  Gavelkind,  App. ; 
Blount. 

GAVEL'WERK  (called  also  Gavelweek). 
A  customary  service,  either  manuopera,  by 
the  person  of  the  tenant,  or  carropera,  by  his 
carts  or  carriages.  Phillips,  Purveyance ; 
Blount ;  Somner,  Gavelkind,  24 ;  DuCange. 


GEBOCIAN  (from  Sax.  6oc).  To  convey 
boc  land, — the  grantor  being  said  to  gebocian 
the  grantee  of  the  land.  1  Reeve,  Hist.  Eng. 
Law,  10.  But  the  better  opinion  would  seem 
to  be  that  boc  land  was  not  transferable  ex- 
cept by  descent.     See  DuCange,  Liber. 

GELD  (from  Sax.  gildan;  Law  Lat.  gel- 
dum).  A  payment;  tax,  tribute.  Laws  of 
Hen.  I.  c.  2 ;  Charta  Edredi  Regis  apud  In- 
gulfum,  c.  81 ;  Mon.  Ang.  1. 1,  pp.  52, 211, 379 ; 
t.  2,  pp.  161-163  ;  DuCange  ;  Blount. 

The  compensation  for  a  crime. 

We  find  geld  added  to  the  word  denoting  the 
oflFence,  or  the  thing  injured  or  destroyed,  and  the 
compound  taking  the  meaning  of  compensation  for 
that  oflFence  or  the  vnlue  of  that  thing.  Cnpitulare 
3,  anno  813,  oe.  23,  25;  Carl.  Magn.  So,  wergeld, 
the  compensation  for  killing  a  man,  or  his  value; 
or/geld,  the  value  of  cattle;  angeld,  the  value  of 
a  single  filing ;  octogeld,  the  value  eight  times  over, 
etc.     DuCange,  Geldum. 

GEMOT  [gemote,  or  mote;  Sax.,  from  ge^ 
mettand,  to  meet  or  assemble ;  L.  Lat.  gemo- 
turn).  An  assembly  :  a  mote  or  moot,  meet- 
ing, or  public  assembly. 

There  were  various  kinds :  as,  the  wiiena- 
gemot,  or  meeting  of  the  wise  men;  ihefolc- 
gemot,  or  general  assembly  of  the  people ;  the 
shire-gemot,  or  county  court ;  the  burg-gemot, 
or  borough  court ;  the  Jiundred-gemot,  or  hun- 
dred court;  the  hali-gemot,  or  court-baron; 
the  halmote,  a  convention  of  citizens  in  their 
public  hall ;  the  holy-mote,  or  holy  court;  the 
sweingemote,  or  forest  court ;  the  wardmote,  or 
ward  court.  Cunningham,  Law  Diet.  And 
see  the  several  titles. 

GENEALOGY.  The  summary  history 
or  table  of  a  house  or  family,  showing  how 
the  persons  there  named  are  connected  to- 
gether. 

It  is  founded  on  the  idea  of  a  lineage  or  family. 
Persons  descended  from  the  common  father  con- 
stitute a  family.  Under  the  idea  of  degrees  is 
noted  the  nearness  or  remoteness  of  relationship 
in  which  one  person  stands  with  respect  to  another, 
A  series  of  several  persons,  descended  from  a  com- 
mon progenitor,  is  called  a  line.  Children  stand 
to  each  other  in  the  relation  either  of  full  hlood  or 
half-hlood,  according  as  they  are  descended  from 
the  same  parents  or  have  only  one  parent  in  com- 
mon. For  illustrating  descent  and  relationship, 
genealogical  tahles  are  constructed,  the  order  of 
which  depends  on  the  end  in  view.  In  tahles  the 
ohject  of  which  is  to  show  all  the  individuals  em- 
braced in  a  family,  it  is  usual  to  begin  with  the 
oldest  progenitor,  and  to  put  all  the  persons  of  the 
male  or  female  sex  iu  descending,  and  then  in  col- 
lateral, lines.  Other  tables  exhibit  the  ancestors  of 
a  particular  person  in  ascending  lines  both  on  the 
father's  and  the  mother's  side.  In  this  way  four, 
eight,  sixteen,  thirty-two,  etc.  ancestors  are  exhi- 
bited, doubling  at  every  degree.  Some  tables  are 
constructed  in  the  form  of  a  tree,  after  the  model 
of  canonical  law  {arhor  connangvinitatia),  in  which 
the  progenitor  is  placed  beneath,  as  if  for  the  root 
or  stem. 

GENER  (Lat,).     A  son-in-law. 

GENERAL  ASSEMBLT.  A  name 
given  in  some  of  the  states  to  the  senate  and 
house  of  representatives,  which  compose  the 
legislative  body. 

GENERAL  GAOL  DELrVER'T.    In 
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English  La'w.  One  of  the  four  commissions 
issued  to  judges  holding  the  assizes,  which 
empowers  them  to  try  and  deliverance  make 
of  every  prisoner  who  shall  be  in  the  gaol 
when  the  judges  arrive  at  the  circuit  town, 
whether  an  indictment  has  been  preferred  at 
any  previous  assize  or  not. 

It  was  anciently  the  course  to  issue  special  writs 
of  gaol  delivery  for  each  prisoner,  wliioh  were  called 
writs  de  bono  et  malo;  but,  these  being  found  ineon- 
Tenient  and  oppressive,  a  general  commiBsion  for 
all  the  prisoners  has  long  been  established  in  their 
stead.  4  Stephen,  Oomm.  333,  334;  2  Hawkins,  PL 
Cr.  14,  28. 

Under  this  authority  the  gaol  must  be 
cleared  and  delivered  of  all  prisoners  in  it, 
whenever  or  before  whomever  indicted  or  for 
whatever  crime.  Such  deliverance  takes  place 
when  the  person  is  either  acquitted,  convicted, 
or  sentenced  to  punishment.  Bracton,  110. 
See  Courts  of  Oyer  and  Terminer  and  Ge- 
neral Gaol  Delivery  ;  Assize. 

GENIiRAI.  IMFARLANCE.  In 
Pleading.  One  granted  upon  u,  prayer  in 
which  the  defendant  reserves  to  himself  no 
exceptions. 

GENERAL  ISSUE.  In  Pleading.  A 
plea  which  denies  or  traverses  at  once  the 
whole  indictment  or  declaration,  without 
offering  any  special  matter  to  evade  it. 

It  is  called  the  general  issue  because,  by  import- 
ing an  absolute  and  general  denial  of  what  is 
alleged  in  the  indictment  or  declaration,  it  amounts 
at  once  to  an  issue.  2  Blackstone,  Gomm.  305.  In 
the  early  manner  of  pleading,  the  general  issue  was 
seldom  used  except  where  the  party  meant  wholly 
to  deny  the  charges  alleged  against  him.  When  he 
intended  to  excuse  or  palliate  the  charge,  a  special 
plea  was  used  to  set  forth  the  particular  facts. 

But  now,  since  special  plea.ding  is  generally 
abolished,  the  same  result  is  secured  by  requiring 
the  defendant  to  iile  notice  of  special  matters  of  de- 
fence which  he  intends  to  set  up  on  trial,  or  oblig- 
ing him  to  use  a  form  of  answer  adapted  to  the 
plaintiff's  declaration,  the  method  varying  in  dif- 
ferent systems  of  pleading. 

In  criminal  cases  the  general  issue  is,  not 
guilty.  In  civil  cases  the  general  issues  are 
almost  as  various  as  the  forms  of  action :  in 
assumpsit,  the  general  issue  is  non  assumpsit; 
in  debt,  nil  debet;  in  detinue,  non  detinet; 
in  trespass,  non  cul.  (not  guilty) ;  in  replevin, 
non  cepit,  etc. 

GENERAL  LAND  OFFICE.  A  bu- 
reau in  the  United  States  government  which 
has  the  charge  of  matters  relating  to  the  pub- 
lic lands. 

It  was  established  by  the  act  of  April  25, 
1812,  2  Story,  U.  S.  Laws,  1238.  Another  act 
was  passed  March  24,  1824,  3  Story,  1938, 
which  authorized  the  employment  of  addi- 
t'onal  officers.  And  it  was  reorganized  by 
an  act  entitled  "An  act  to  reorganize  the 
General  Land  Office,"  approved  July  4,  1836. 
It  was  originally  a,  bureau  of  the  treasury 
department,  but  was  transferred  in  1859  to 
the  department  of  the  interior.  See  Depart- 
ment ;  Brightly,  Dig.  U.  S.  Laws,  Lands. 

&-ENERAL  OCCUPANT.  The  man 
who  could  first  enter  upon  lands  held  pur 


autre  vie,  after  the  death  of  the  tenant  for  life, 
living  the  cestui  que  vie.  At  common  law  he 
held  the  lands  by  right  for  the  remainder  of 
the  term  ;  but  this  is  now  altered  by  statute, 
in  England,  the  term  going  to  the  executors 
if  not  devised.  29  Car.  II.  c.  3  ;  14  Geo.  IL 
c.  20 ;  2  Sharswood,  Blackst.  Comm.  258. 
This  has  been  followed  by  some  states,  1  Md. 
Code,  666,  s.  220,  art.  93 ;  in  some  states  the 
term  goes  to  heirs,  if  undevised.  Mass.  Gen. 
Stat.  c.  91,  §  1. 

GENERAL  SHIP.  One  which  is  em- 
ployed by  the  charterer  or  owner  on  a  parti- 
cular voyage,  and  is  hired  by  a  number  of 
persons,  unconnected  withjsach  other,  to  con- 
vey their  respective  goods  to  the  place  of  des- 
tination. A  ship  advertised  for  general  re- 
ceipt of  goods  to  be  carried  on  a  particular 
voyage.  The  advertisement  should  state  the 
name  of  the  ship  and  master,  the  general 
character  of  the  ship,  the  time  of  sailing, 
and  the  proposed  voyage.  See  1  Parsons,  Mar. 
Law,  130  J  Abbott,  Shipp.  7th  Lond.  ed.  123. 

The  shippers  in  a  general  ship  generally 
contract  with  the  master ;  but  in  law  the  own- 
ers and  the  master  are  separately  bound  to  the 
performance  of  the  contract,  it  being  consid- 
ered as  made  with  the  owners  as  well  as  with 
the  master.   Abbott,  Shipp.  7th  Lond.  ed.  319. 

GENERAL  SPECIAL  IMPARL- 
ANCE. In  Pleading.  One  in  which  the 
defendant  reserves  to  himself  "all  advan- 
tages and  exceptions  whatsoever.''  2  Chitty, 
Plead.  408.     See  Imparlance. 

GENERAL  TRAVERSE.  See  Tra- 
verse. 

GENERAL  WARRANT.  A  process 
which  used  to  issue  from  the  state  secretary's 
office,  to  take  up  (without  naming  any  person 
in  particular)  the  author,  printer,  and  pub- 
lisher of  such  obscene  and  seditious  libels  as 
were  particularly  specified  in  it.  It  was  de- 
clared illegal  and  void  for  uncertainty  by  a 
vote  of  the  house  of  commons.  Com.  Jour. 
22  April,  1766 ;  "Wharton,  Law  Diet.  2d  Lond. 
ed. 

A  writ  of  assistance. 

The  issuing  of  these  was  one  of  the  causes  of 
the  American  republic.  They  were  a  species  of 
general  warant,  being  directed  to  "  all  and  sin- 
gular justices,  sheriffs,  constables,  and  all  other 
officers  and  subjects,"  empowering  them  to  enter 
and  search  any  house  for  uncustomed  goods,  and  to 
command  all  to  assist  them.  These  writs  were  per- 
petual, there  being  no  return  to  them.  They  were 
not  executed,  owing  to  the  eloquent  argument  of 
Otis  before  the  supreme  court  of  Massachusetts 
against  their  legality.     See  Tudor,  Life  of  Otis,  66. 

The  term  occurs  in  modern  law  in  a  difier- 
ent  sense.     See  18  111.  67. 

GENS  (Lat.).  In  Roman  Law.  A  union 
of  families,  who  bore  the  same  name,  who  were 
of  an  ingenuous  birth,  ingenui,  none  of  whose 
ancestors  had  been  a  slave,  and  who  had  suf- 
fered no  capitis  diminutio. 

Gentiles  sunt,  qui  inter  ae  eodem  nomine  aunt ;  qui 
ab  ingenuia  oriundi  aunt;  quorum  majorum  nemo 
aervitutem  servivit;  qui  capiie  non  aunt  deminuii. 
This  definition  is  sjiven  by  Cicero  (Topic  6),  after 
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Sbsevola,  the  pontifex.     But;  notwithstanding  this 
high  authority,  the  question  as  to  the  organization 

f'  the  gens  is  involved  in  great  obscurity  and  doubt, 
he  definition  of  Festus  is  still  more  vague  and 
unsatisfactory.  He  says,  "  Gentilia  dicitur  et  ex 
eodem  genere  ortue,  et  is,  qui  aimili  nomine  appellattirf 
Ut  ait  Cineiua :  Gentiles  mihi  sunt,  qui  meo  nomine  ap- 

f^iellaniur"  Oena  and  genua  are  convertible  terms ; 
ad  Cicero  defines  the  latter  word,  *'  Genua  autem  eat 
qitod  aui  aimilea  communione  quadanif  apecie  autem 
dfifferentea,  duaa  aut  plurea  complectitur  partes,"  De 
Oratore,  \,  42.  The  geniia  is  that  which  compre- 
hends two  or  more  particulars,  similar  to  One  an- 
cTther  by  having  something  in  common,  but  differ- 
ing in  species.  From  this  it  may  fairly  be  con- 
cluded that  the  gena  or  race  comprises  several 
families,  always  of  ingenuous  birth,  resembling 
each  other  by  their  origin,  general  name, — nomen, — 
and  common  sacrifices  or  sacred  rites, — aacragenti- 
litia  {auiaimilea  communione  quadam), — but  differing 
from  each  other  by  a  particular  name, — cognomen 
and  (tgnatio  [specie  autem  differentea).  It  would 
feeem,  however,  from  the  litigation  between  the 
Claudii  and  Marcellii  in  relation  to  the  inheritance 
of  the  son  of  a  freedman,  reported  by  Cicero,  that 
the  deceased,  whose  succession  was  in  controversy, 
belonged  to  the  gens  Claudia,  for  the  foundation  of 
their  claim  was  the  gentile  rights, — gente;  and  the 
Marcellii  (plebeians  belonging  to  the  same  gens) 
Supported  their  pretensions  on  the  ground  that  he 
was  the  son  of  their  freedman.  This  fact  has  been 
thought  by  some  writers  to  contradict  that  part  of 
the  definition  of  Scsevola  and  Cicero  where  they 
say,  quorum  majorum  nemo  servitutem  aervivit.  And 
Niebuhr,  in  a  note  to  his  history,  concludes  that  the 
definition  is  erroneous:  he  says,  ''  The  claim  of  the 
patrician  Claudii  is  at  variance  with  the  definition 
in  the  Topics,  which  excludes  the  posterity  of  freed- 
inen  from  the  character  of  gentiles:  probably  the 
decision  was  against  the  Claudii,  and  this  might  be 
the  ground  on  which  Cicero  denied  the  title  of  gen- 
tiles to  the  descendants  of  freedmen.  I  conceive 
in  so  doing  he  must  have  been  mistaken.  We 
know  from  Cicero  himself  [de  Leg,  11,  22)  that  no 
bodies  or  ashes  were  allowed  to  be  placed  in  the 
common  sepulchre  unless  they  belonged  to  such  as 
shared  in  the  gena  and  its  sacred  rites;  and  several 
freedmen  have  been  admitted  into  the  sepulchre  of 
the  Scipios."  But  in  another  place  he  says, 
"The  division  into  houses  was  so  essential  to  the 
patrician  order  tbat  the  appropriate  ancient  term 
to  designate  that  order  was  a  circumlocution, — the 
patrician  gentea ;  but  the  instance  just  mentioned 
shows  beyond  the  reach  of  a  doubt  that  such  a 
gens  did  not  consist  of  patricians  alone.  The 
.plaudian  contained  the  MarceUii,  who  were  ple- 
beians, equal  to  the  Appii  in  the  splendor  of  the 
honors  they  attained  to,  and  incomparably  more 
useful  to  the  commonwealth ;  such  plebeian  families 
must  evidently  have  arisen  from  marriages  of  dis- 
paragement, contracted  before  there  was  any  right 
of  intermarriage  between  the  orders.  But  the 
Claudian  house  had  also  a  very  large  number  of 
insignificant  persons  who  bore  its  name, — such  as 
the  M.  Claudius  who  disputed  the  freedom  of  Vir- 
ginia J  nay,  according  to  an  opinion  of  earlier  times, 
as  the  very  case  in  Cicero  proves,  it  contained  the 
freedmen  and  their  descendants.  Thus,  among  the 
Gaels,  the  clan  of  the  Campbells  was  formed  by  the 
nobles  and  their  vassals :  if  we  apply  the  Roman 
phrase  to  them,  the  former  had  the  clan,  the  latter 
only  belonged  to  it."  It  is  obvious  that,  if  what  is 
said  in  the  concluding  part  of  the  passage  last 
quoted  be  correct,  the  definition  of  Scsevola  and 
Cicero  is  perfectly  consistent  with  the  theory  of 
Niebuhr  himself;  for  the  definition,  of  course,  re- 
fers to  the  original  stock  of  the  gens,  and  not  to 
such  as  might  be  attached  to  it  or  stand  in  a  cer- 
tain legal  relation  towards  it.     In  Smithes  Dic- 


tionary of  Greek  and  Roman  Antiquities,  edited  by 
that  accomplished  classical  scholar,  Professor  Ad- 
thon,  the  same  distinction  is  intimated,  though  not 
fully  developed,  as  follows  : — "  But  it  must  be  ob- 
served, though  the  descendants  of  freedmen  might 
have  no  claim  as  gentiles,  the  members  of  the  gens 
might,  as  such,  have  claims  against  them ;  and  in 
this  sense  the  de^^cendants  of  freedmen  might  be 
gentiles."  Hugo,  in  his  History  of  the  Roman  Law, 
vol.  1,  p.  83  et  seq.f  says,  "Those  who  bore  the 
same  name  belonged  all  to  the  same  gena:  they 
were  gentiles  with  regard  to  each  other.  Conse- 
quently, as  the  freedmen  took  the  name  of  their 
former  master,  they  adhered  to  his  gma,  or,  in  other 
words,  stood  in  the  relation  of  gentiles  to  him  and 
his  male  descendants.  Livy  refers  in  express 
terms  to  the  gens  of  an  enfranchised  slave  (b.  39, 19), 
^  Tecenim  Hispalse  ....  gentia  enupaio/  and  the 
right  of  inheritance  of  the  son  of  a  freedman  was 
conferred  on  the  ground  of  civil  relationship, — 
ge7ite.  But  there  must  necessarily  have  been  a 
great  difference  between  those  who  were  born  in 
the  gena  and  those  who  had  only  entered  it  by 
adoption,  find  their  descendants;  tbat  is  to  say, 
between  those  who  formed  the  original  stock  of 
the  gens,  who  were  all  of  patrician  origin,  and 
those  who  had  entered  the  family  by  their  own 
enfranchisement  or  tbat  of  their  ancestors.  The 
former  alone  were  entitled  to  the  rights  of  the  gen- 
tiles/ and  perhaps  the  appellation  itself  was  con- 
fined to  them,  while  the  latter  were  called  geiitilitii, 
to  designate  those  against  whom  the  gentilea  had 
certain  rights  to  exercise."  In  a  lecture  of  Niebuhr 
on  the  Roman  Gentes,  vol.  1,  p.  70,  he  says,  "  Such 
an  association,  consisting  of  a  number  of  families, 
from  which  a  person  may  withdraw,  but  into  which 
he  cannot  be  admitted  at  all.,  or  only  by  being 
adopted  by  the  whole  association,  is  a  gena.  It 
must  not  be  confounded  with  the  family,  the  mem- 
bers of  which  are  descended  from  a  common  ances- 
tor; for  the  patronymic  names  of  the  gentea  are 
nothing  but  symbols,  and  are  derived  from  heroes." 
Arnold  gives  the  following  exposition  of  the  sub- 
ject : — *'  The  people  of  Rome  were  divided  into  the 
three  tribes  of  the  Ramnenses,  Titienses,  and  Lu- 
cerea,  and  each  of  these  tribes  was  divided  into  ten 
curise :  it  would  be  more  correct  to  say  that  the 
union  of  ten  curise  formed  the  tribe.  For  the  state 
grew  out  of  the  junction  of  certain  original  ele- 
ments ;  and  these  were  neither  the  tribes,  nor  even 
the  curise,  but  the  gentes  or  houses  which  made  up 
the  curiffi.  The  first  element  of  the  whole  system 
was  the  gena,  or  house,  a  union  of  several  families 
who  were  bound  together  by  the  joint  performance 
of  certain  religious  rites.  Actually,  where  a  sys- 
tem of  houses  has  existed  within  historical  memory, 
the  several  families  who  composed  a  house  were  not 
necessarily  related  to  one  another;  they  were  not 
really  cousins  more  or  less  distant,  all  descended 
from  a  common  ancestor.  But  there  is  no  reason  to 
doubt  that  in  the  original  idea  of  a  house  the  bond 
of  union  between  its  several  families  was  truly 
sameness  of  blood ;  such  was  likely  to  be  the  ear- 
liest acknowledged  tie,  although  afterwards,  as 
names  are  apt  to  outlive  their  meaning,  an  artificial 
bond  may  have  succeeded  to  the  natural  one,  and 
a  house,  instead  of  consisting  of  families  of  real 
relations,  wns  made  up  sometimes  of  families  of 
strangers,  whom  it  was  proposed  to  bind  together 
by  a  fictitious  tie,  in  the  hope  that  law  and  custom 
and  religion  might  together  rival  the  force  of  na- 
ture." 1  Arnold,  Hist.  31.  The  gentiles  inherited 
from  each  other  in  the  absence  of  agnates :  the  rula 
of  the  Twelve  Tables  is,  ^*  Sci  adenatoa  nee  escit, 
gentilia  familiam  naneitor,"  which  has  been  para 
phrased,  *'  Si  agtiatus  non  erit,  turn  gentilis  hisrea  eatd. 

GENTLEMAN.     In  English  Law.    A 

person  of  superior  birth. 
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According  to  Sir  Edward  Coke,  he  is  one  who 
bears  ooat-armor,  the  grant  of  which  adds  gentility 
to  a  man's  family.  The  eldest  son  had  no  exclu- 
sive claim  to  the  degree ;  for,  according  to  Little- 
ton, "  every  son  is  as  great  a  gentleman  as  the  eld- 
est.'* Coke,  2d  Inst.  667.  Sir  Thomas  Smith, 
quoted  by  Blackstone,  1  Comm.  406,  says,  "As  for 
gentlemen,  they  are  made  good  cheap  in  this  king- 
dom; for  whosoever  studies  the  laws  of  the  realm, 
who  studies  in  the  universities,  who  professeth 
liberal  sciences,  and  (to  be  short)  who  can  live  idly 
and  without  manual  labor,  and  will  bear  the  port, 
charge,  and  countenance  of  a  gentleman,  shall  be 
called  master,  and  be  taken  for  a  gentleman."  In 
the  United  States,  this  word  is  unknown  to  the 
law ;  but  in  many  places  it  is  applied  by  courtesy 
to  all  men.     See  Pothier,  Proc.  Crim.  seo.  1,  App. 

GENTLEWOMAN.  An  addition  for- 
merly appropriate  in  England  to  the  state  or 
degree  of  a  woman.     Coke,  2d  Inst.  667. 

GENTOO  LAW.     See  EtiNDu  Law. 

GEORGIA.  The  name  of  one  of  the  ori- 
ginal thirteen  states  of  the  United  States  of 
America. 

2.  It  was  called  after  George  II.,  king  of  Great 
Britain,  under  whose  reign  it  was  colonized. 

In  1752,  George  II.  gratited  a  charter  to  a  com- 
pany consisting  of  General  James  Oglethorpe, 
Lord  Percival,  and  nineteen  others,  who  planted  a 
colony,  in  1753,  on  the  bank  of  the  Savannah  river, 
a  short  distance  from  its  mouth. 

The  corporation  thus  created  wati  authorized,  for 
twenty-one  years,  to  erect  courts  of  judicature  for 
all  civil  and  criminal  causes,  and  to  appoint  a  gov- 
ernor, judges,  and  other  magistrates.  The  territory 
was  to  be  held,  as  of  the  manor  of  Hampton  Court 
in  Middlesex,  in  free  and  common  socage,  and  not 
in  capite. 

This  charter  was  to  expire  by  its  own  limitation 
in  1773;  and  in  1771  the  trustees  surrendered  it  up 
to  the  crown,  and  the  colony  became  a  royal  pro- 
vince. 

3.  A  registration  of  conveyances  was  provided 
for  in  1755,  and  the  rights  of  personal  liberty,  pri- 
vate property,  and  of  public  justice  were  protected 
by  ample  colonial  regulations.  The  constitution 
of  the  United  States  was  unanimously  adopted  by 
Georgia. 

The  present  constitution,  as  revised,  compiled, 
and  amended,  was  adopted  by  a  convention  at 
Louisville,  May  30,  1798.  Among  other  things,  it 
provides  that  no  law  or  ordinance  shall  be  passed 
containing  any  matter  different  from  what  is  ex- 
pressed in  the  title  thereof;  that  there  shall  be  no 
future  importation  of  slaves;  that  debtors  shall  not 
be  detained  in  prison  after  delivering  all  their 
estate  bond  fide  for  the  use  of  their  creditors. 
The  Legislative  Power, 

4.  This  is  vested  in  a  senate  and  house  of  repre- 
sentatives, which  are  separate  and  distinct  branches, 
and  which  together  constitute  the  general  assem- 
bly. 

The  senate  is  composed  of  one  hundred  and 
thirty-two  members,  elected  one  from  each  county. 
A  senator  must  be  at  least  twenty-five  years  old, 
must  have  been  a  citizen  of  the  United  States  nine 
years,  and  an  inhabitant  of  the  state,  and  have  ac- 
tually resided  one  year  next  before  his  election 
within  the  county  for  which  he  is  chosen,  except 
when  absent  on  lawful  business  of  the  state  or  the 
United  States. 

The  house  of  representatives  is  composed  of  one 
hundred  and  sixty-nine  members,  elected  two  from 
each  of  the  thirty-seven  larger  counties,  and  one 
from  each  of  the  others.  A  representative  must  be 
at  least  twenty-one  years  old,  have  been  a  citizen 


of  the  United  States  seven  years,  and  an  inhabitant 
of  the  state  three  years,  and  have  resided  in  the 
county  for  which  he  is  chosen  one  year  immediately 
preceding  the  election,  unless  absent  on  publio  bu* 
siness  or  that  of  the  United  States. 

The  members  of  both  branches  are  elected  bien- 
nially, on  the  first  Monday  in  October.  The  ses- 
sions are  held  annually,  commencing  on  the  first 
Wednesday  in  November,  and  are  limited  to  forty 
days,  unless  continued  longer  by  a  two-thirds 
vote  in  both  houses.  It  is  optional  with  the 
body  whether  any  compensation  shall  be  allowed 
after  forty  days,  and  what  shall  be  the  amount 
thereof. 

The  Executive  Power. 

5.  The  governor  is  elected  biennially  by  the 
qualified  electors,  or,  in  case  no  one  has  a  majority, 
is  selected  by  the  general  assembly  from  the  two 
receiving  the  largest  number  of  votes.  He  must 
be  thirty  years  old,  have  been  a  citizen  of  the 
United  States  twelve  years,  and  an  inhabitant  of 
the  state  six  years.  He  may  grant  reprieves  for 
all  offences  against  the  state,  except  in  cases  of  im- 
peachment, and  may  grant  pardons  or  remit  any 
part  of  a  sentence  after  conviction,  except  for  trea- 
son and  murder,  in  which  he  may  respite  the  exe- 
cution and  make  report  thereof  to  the  next  general 
assembly,  by  whom  a  pardon  may  be  granted.  He 
has  the  revision  of  all  bills  passed  by  both  houses, 
before  the  same  can  become  laws ;  but  two-thirda 
of  both  houses  may  pass  a  law  notwithstanding 
his  dissent.  The  same  qualified  veto  applies  to 
every  '*  vote,  resolution,  or  order"  to  which  the 
concurrence  of  both  houses  may  be  necessary,  ex- 
cept in  a  question  of  adjournment. 

The  Judicial  Power, 

6«  The  supreme  court  for  the  correction  of  errors 
was  organized  in  1845.  It  consists  of  three  judges 
elected  by  the  legislature  for  six  years.  This  court 
sits  only  for  trial  and  correction  of  errors  in  law 
and  equity  in  cases  brought  from  the  euperior 
courts.  It  holds  ten  sessions  during  the  year,  at 
five  places.  The  court  is  required  at  each  session, 
in  each  of  the  five  districts,  finally  to  determine 
each  and  every  case  on  the  docket  at  the  first 
term  after  the  writ  or  error  is  brought,  unless  pre- 
vented by  some  providential  cause. 

The  superior  court  consists  of  sixteen  judges, 
elected  for  their  respective  circuits,  one  for  each, 
by  the  electors  of  that  circuit,  for  the  term  of  four 
years.  It  sits  twice  a  year.  This  court  has  exclu- 
sive jurisdiction  in  all  criminal  cases,  where  the 
crime  is  committed  by  free  white  person  s,  txcept  over 
contempts  of  court,  and  minor  offences  which  are 
punishable  by  corporation  courts  and  other  inferior 
judicatures,  and  slaves  and  free  persons  of  color 
who  have  committed  capital  offences.  They  have 
exclusive  jurisdiction,  likewise,  in  all  cases  respect- 
ing titles  to  land.  In  all  other  civil  cases,  it  has 
concurrent  jurisdiction  with  the  inferior  courts. 
All  the  powers  of  a  court  of  equity  are  vested  in 
the  superior  courts,  and  the  judges  of  the  superior 
courts  have  power,  by  writs  of  mandamus,  prohibi- 
tion, scire  facias,  certiorari,  and  all  other  necessary 
writs,  not  only  to  carry  their  own  powers  fully  into 
effect,  but  to  correct  the  errors  of  all  inferior  judi- 
catories. 

7,  Each  county  has  an  inferior  court,  composed 
of  five  justices,  who  are  elected  every  four  years  by 
the  people.  In  addition  to  all  county  matters, 
such  as  the  superintendence  of  roads,  bridges,  etc., 
this  court  has  jurisdiction  in  all  civil  cases,  except 
those  involving  land  titles,  over  all  cases  of  crimes 
committed  by  slaves  and  free  persons  of  color,  ex- 
cept capital  felonies,  subject  to  the  superior  court. 
It  holds  semi-annual  sessions. 

An  ordinary  is  elected  in  each  county,  by  the 
people,  every  four  years,  in  whom  is  vested  original 
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jurisdiction  over  all  testates'  and  intestates'  estates. 
The  ordinaries  are  paid  by  fees  incident  to  the  of- 
fice. An  appeal  lies  from  this  court  to  the  superior 
court.     It  has  no  jury. 

Justices  of  the  peace  are  elected  by  the  people, 
two  for  every  militia  district  in  the  state:  they 
hold  their  office  for  four  years.  An  appeal  lies 
from  the  magistrates  to  the  jury  of  the  district, 
composed  of  five  men.  Their  civil  jurisdiction 
extends  to  all  sums  not  exceeding  fifty  dollars. 

8.  An  attorney-general  for  the  middle  circuit, 
and  solicitors-general  for  each  of  the  other  circuits, 
are  elected  by  the  voters  of  these  circuits,  respect- 
ively, for  the  term  of  four  years,  to  prosecute  of- 
fences against  the  state. 

Pleadings  in  this  state  are  simplified  to  the  last 
degree.  AH  suits  are  brought  by  petition  to  the 
court.  The  petition  must  contain  the  plaintiff's 
charge,  allegation,  or  demand,  plainly,  fully,  and 
distinctly  set  forth,  which  must  be  signed  by  the 
plaintiff'  or  his  attorney,  and  to  which  the  elerk  an- 
nexes a  procei^s,  requiring  the  defendant  to  appear 
at  the  term  to  which  the  same  is  returnable.  A 
copy  is  served  on  the  defendant  by  the  sheriff. 
The  defendant  makes  his  answer  in  writing,  in 
which  he  plainly,  fully,  and  distinctly  sets  forth  the 
cause  of  his  defence.  The  case  then  goes  to  the 
jury,  without  any  replication  or  further  proceed- 
ings J  and  the  penal  code  declares  that  every  in- 
dictment or  accusation  of  the  grand  jury  shall  be 
deemed  sufficiently  technical  and  correct  which 
states  the  off'ence  in  the  terms  or  language  of  the 
code,  or  so  plainly  that  the  nature  of  the  offence 
charged  may  be  easily  understood  by  the  jury. 

In  all  civil  cases,  either  party  may  be  examined 
by  commission  or  upon  the  stand  at  the  instance  of 
his  adversary,  both  at  law  and  in  equity. 
■  An  appeal  lies  in  the  superior  cuurts  from  the 
verdict  of  a  petit  to  a  special  jury,  constituted  of 
twelve  men  taken  from  the  grand  jury  j  and  from 
the  verdict  of  one  special  jury  to  another,  in  equity 
causes.  The  jurors  are  made  judges  of  the  law,  as 
well  as  of  the  facts,  in  criminal  cases.  Divorces  are 
granted  upon  certain  legal  grounds,  prescribed  by 
statutes,  upon  the  concurrent  verdicts  of  two  spe- 
cial juries. 

GEREFA.     Keeve,  which  see. 

&BRMAN.  Whole  or  entire,  as  respects 
genealogy  or  descent:  thus,  " brother-ger- 
mau"  denotes  one  ■who  is  brother  both  by  the 
father's  and  mother's  side;  "  cousins-german," 
those  in  the  first  and  nearest  degree,  i.e. 
children  of  brothers  or  sisters.  Tech.  Diet. ; 
4  Mann.  &  G.  56. 

GERONTOCOMI.  In  Civil  Law.  Offi- 
cers appointed  to  manage  hospitals  for  poor 
old  persons.  Clef  des  Lois  Rom.  Administra- 
teurs. 

GERSUME  (Sax.).  In  Old  English 
Law.  Expense  ;  reward ;  compensation  ; 
wealth ;  especially,  the  consideration  or  fine 
of  a  contract :  e.g.  e<  pro  hw  concessione  dedit 
nobis  prasdictus  Jordanua  100  sol.  sterling  de 
gersume.  Old  charter,  cited  Somner,  Gavel- 
kind, 177;  Tabul.Reg.  Ch.377;  3  Mon.  Ang. 
920  ;  iid.  126.  It  is  also  used  for  a  fine  or  com- 
pensation for  an  offence.    2  Mon.  Ang.  973. 

GESTATION,  TJTERO-GESTATION. 
In  Medical  Jurisprudence.  The  time 
during  which  a  female,  who  has  conceived, 
carries  the  embryo  or  foetus  in  her  uterus. 

This  directly  involves  the  duration  of  pregnancy, 
questions  concerning  which  most  frequently  arise 
in  oases  of  contested  legitimacy.     The  descent  of 


property  and  peerage  may  be  made  entirely  depend- 
ent upon  the  settlement  of  this  question. 

2.  That  which  is  termed  the  usual  period 
of  pregnancy  is  ten  lunar  months,  forty 
weeks,  two  hundred  and  eighty  days,  equal 
to  about  nine  calendar  months  and  one  week. 
One  question  that  has  here  been  much  dis- 
cussed is  whether  the  period  of  gestation  has 
a  fixed  limit,  or  is  capable  of  being  con- 
tracted or  protracted  beyond  the  usual  term. 
Many  have  claimed  that  the  laws  of  nature 
on  this  subject  are  immutable,  and  that  the 
foetus,  at  a  fixed  period,  has  received  all 
the  nourishment  of  which  it  is  susceptible 
from  the  mother,  and  becomes  as  it  were  a 
foreign  body.  Its  expulsion  is,  therefore,  a 
physical  necessity.  Others  claim,  and  with 
stronger  reasons,  that  as  all  the  functions  of 
the  human  body  that  have  been  carefully 
observed  are  variable,  and  sometimes  within 
wide  limits,  and  as  many  observations  and 
experiments  in  reference  to  the  cow  and 
horse  have  established  the  fact  that  in  the 
period  of  utero-gestation  there  is  more  va^ 
riation  with  them  than  in  the  human  spe- 
cies, there  should  remain  no  doubt  that  this 
period  in  the  latter  is  always  liable  to  varia- 
tion. 

3>  There  are  some  women  to  whom  it  is  pe- 
culiar always  to  have  the  normal  time  of  deli- 
very anticipated  by  two  &c  three  weeks,  so  that 
they  never  go  beyond  the  end  of  the  thirty- 
seventh  or  thirty-eighth  week,  for  several 
pregnancies  in  succession.  Montgomery, 
Preg.  204.  So,  also,  there  are  many  cases 
establishing  the  fact  that  the  usual  period  is 
sometimes  exceeded  by  one,  two,  or  more 
weeks,  the  limits  of  which  it  is  difficult  or 
impossible  to  determine.  Lord  Coke  seems 
inclined  to  adopt  a  peremptory  rule  that  forty 
weeks  is  the  longest  time  allowed  by  law 
for  gestation.     Coke,  Litt.  123  b. 

But  although  the  law  of  some  countries  pre- 
scribes the  time  from  conception  within  which 
the  child  must  be  born  to  be  legitimate,  that 
of  England  and  America  fixes  no  precise  limit, 
but  admits  the  possibility  of  the  bii'th's  occur- 
ring previous  or  subsequent  to  the  usual  time. 
The  following  are  cases  in  which  this  ques- 
tion will  be  found  discussed.  3  Brown,  Ch. 
349  ;  Gardner  Peerage  case,  Le  Marchant  Re- 
port.;  Croke  Jao.  686  ;  7  Hazard,  Register  of 
Pennsylvania,  363.     See  Pregnancy. 

GESTIO  (Lat.).  InClvilLaw.  The  doing 
or  management  of  a  thing.  Negotiorum  gestio, 
the  doing  voluntarily  without  authority  busi- 
ness of  another.  L.  20,  C.  de  neg.  gest.  Gestor 
negotiorum,  one  who  so  interferes  with  busi' 
ness  of  another  without  authority.  Gestio  pro 
hcBrede,  behavior  as  heir ;  such  conduct  on  the 
part  of  the  heir  as  indicates  acceptance  of  the 
inheritance  and  makes  him  liable  for  ances- 
tor's debts  universally:  e.g.  an  entry  upon, 
or  assigning,  or  letting  any  of  the  heritable 
property,  releasing  any  of  the  debtors  of  the 
estate,  or  meddling  with  the  title-deeds  or 
heirship  movables,  etc.  Erskine,  Inst.  3.  &. 
82  et  seg.;  Stair,  Inst.  3.  6.  1. 
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OE'WRITE.  In  Sazon  Law.  Deeds 
or  charters;  writings.  1  Reeve,  Hist.  Bng. 
Law,  10. 

GIFT.  A  voluntary  conveyance;  that  is, 
a  conveyance  not  founded  on  the  considera- 
tion of  money  or  blood. 

The  word  denotea  rather  the  motive  of  the  con- 
veyance :  so  that  a  feoffment  or  grant  may  be  called 
a  gift  when  gratuitous.  A  gift  is  of  the  same 
nature  as  a  settlement :  neither  denotes  a  form  of 
assurance,  but  the  nature  of  the  transaction.  Wat- 
kins,  Conv,  Preston  ed.  199.  The  operative  words 
of  this  conveyance  are  do,  or  dedi — / gf've,  or  /  have 
given.  The  maker  of  this  instrument  is  called  the 
donor,  and  he  to  whom  it  is  made,  the  donee.  2 
Blackstone,  Comm.  316;  Littleton,  59;  Sheppard, 
Touohst.  0.  11. 

Oifis  inter  vivos  are  gifts  made  from  one  or 
more  persons,  without  any  prospect  of  imme- 
diate death,  to  one  or  more  others.  Gifts  causA 
mortis  are  gifts  made  in  prospect  of  death. 
See  Donatio  Causa  Mortis. 

3.  Gifts  inter  vivos  have  no  reference  to  the 
future,  and  go  into  immediate  and  absolute 
effect.  Delivery  is  essential.  Without  actual 
possession,  the  title  does  not  pass.  A  mere  in- 
tention or  naked  promise  to  give,  without  some 
act  to  pass  the  property,  is  not  a  gift.  There 
exists  repentance  (the  locus  pcenitentice]  so 
long  as  the  gift  is  complete  and  left  imperfect 
in  the  mode  of  making  it.    7  Johns.  N.  Y.  26. 

The  subject  of  the  gift  must  be  certain  : 
and  there  must  be  the  mutual  consent  and 
concurrent  will  of  both  parties.  Delivery 
must  be  according  to  the  nature  of  the  thing. 
It  will  have  to  be  an  actual  delivery,  so  far 
as  the  subject  is  capable  of  delivery.  If  the 
thing  be  not  capable  of  actual  delivery,  there 
must  be  some  act  equivalent  to  it.  The  donor 
must  part  not  only  with  the  possession,  but 
with  the  dominion.  If  the  thing  given  be  a 
chose  in  action,  the  law  requires  an  assign- 
ment cpr  some  equivalent  instrument,  and  the 
transfer  must  be  executed.  1  Swanst.  Ch. 
436 ;  1  Dev.  No.  C.  309. 

3.  When  the  gift  is  perfect,  by  delivery 
and  acceptance,  it  is  then  irrevocable,  unless 
it  is  prejudicial  to  creditors  or  the  donor  was 
under  a  legal  incapacity  or  was  circumvented 
by  fraud. 

If  a  man,  intending  to  give  a  jewel  to  an- 
other, say  to  him.  Here  I  give  you  my.  ring 
with  the  ruby  in  it,  etc.,  and  with  his  own 
hand  delivers  it  to  the  party,  this  will  be  a 
good  gift  notwithstanding  the  ring  bear  any 
other  jewel,  being  delivered  by  the  party  him- 
self to  the  person  to  whom  given.  Bacon, 
Max.  87.  _     •    , 

Where  a  father  bought  a  ticket  in  a  lottery, 
which  he  declared  he  gave  to  his  infant 
daughter  E,  and  wrote  her  name  ujjou  it, 
and  after  the  ticket  had  drawn  a  prize  he 
declared  that  he  had  given  the  ticket  to  his 
child  E,  and  that  the  prize  money  was  hers, 
this  was  held  sufScient  for  a  jury  to  infer  all 
the  formality  requisite  to  a  valid  gift,  and  that 
the  title  in  the  money  was  complete  and 
vested  in  E.     See  10  Johns.  N.  Y.  293. 

Glf  TOMAN.     In  Swedish  Law.     He 


who  has  a  right  to  dispose  of  a  woman  in 
marriage. 

This  right  is  vested  in  the  father,  if  living; 
if  dead,  in  the  mother.  They  may  nominate 
a  person  in  their  place ;  but  for  want  of  such 
nomination  the  brothers-german,  and  for  want 
of  them  the  consanguine  brothers,  and  in  de- 
fault of  the  latter  the  uterine  brothers,  have 
the  right;  but  they  are  bound  to  consult  the 
paternal  or  maternal  grandfather.  Swed. 
Code,  Marriage,  c.  1. 

GILDA  MERCATORIA  (L.Lat.).  A 
mercantile  meeting. 

If  the  king  once  grants  to  a  set  of  men  to 
have  gildam  mercatoriam,  a  mercantile  meet- 
ing or  assembly,  this  is  alone  sufficient  to  in- 
corporate and  establish  them  forever.  1 
Sharswood,  Blackst.  Comm.  473,  474.  A 
company  of  merchants  incorporated.  Stat. 
Will.  Reg.  Soot.  c.  35 ;  Leg.  Burgorum  Scot.  c. 
99;  DaCange;  Spelman,  Gloss. ;  8  Coke,  125 
a;  2Ld.  Raym.  1134. 

GILDO.  In  Sazon  Law.  Member  of 
a  gild  or  decennary.  Oftener  spelled  con- 
gildo.     DuCange;  Spelman,  Gloss.  Geldum. 

GILL.  A  measure  of  capacity,  equal  to 
one-fourth  of  a  pint.     See  Measure. 

GIRANTEM.  In  Common  Law.  An 
Italian  word  which  signifies  the  drawer.  It 
is  derived  from  girare,  to  draw,  in  the  same 
manner  as  the  English  verb  to  murder  is 
transformed  into  murdrare  in  our  old  indict- 
ments.    Hall,  Mar.  Loans,  183,  n. 

GIRTH.  A  girth,  or  yard,  is  a  measure 
of  length.  The  word  is  of  Saxon  origin, 
taken  from  the  circumference  of  the  human 
body.  Girth  is  contracted  from  girdeth,  and 
signifies  as  much  as  girdle.     See  Ell. 

GIRTH  AND  SANCTUARY.  In 
Scotch  Law.  A  refuge  or  place  of  safety 
given  to  those  who  had  slain  a  man  in  heat 
of  passion  {chaude  melle)  and  unpremedi- 
tatedly.  Abolished  at  the  Reformation.  1 
Hume.  235;  1  Ross,  Lect.  331. 

GIST  (sometimes,  also,  spelled  git). 

In  Pleading.  The  essential  ground  or 
object  of  the  action  in  point  of  law,  without 
which  there  would  be  no  cause  of  action. 
Gould,  Plead,  c.  4,  ^  12;  19  Vt.  102.  In 
stating  the  substance  or  gist  of  the  action, 
every  thing  must  be  averred  which  is  neces- 
sary to  be  proved  at  the  trial.  The  moving 
cause  of  the  plaintiff's  bringing  the  action, 
and  the  matter  for  which  he  recovers  the 
principal  satisfaction,  is  frequently  entirely 
collateral  to  the  gist  of  the  action.  Thus, 
where  a  father  sues  the  defendant  for  a  tres- 
pass for  the  seduction  of  his  daughter,  the 
gist  of  the  action  is  the  trespass  and  the  loss 
of  his  daughter's  services  ;  but  the  collateral 
cause  is  the  injury  done  to  his  feelings,  for 
which  the  principal  damages  are  given.  See  1 
Viner,  Abr.  598 ;  2  Phillipps,  Ev.  1,  n. ;  Bacon, 
Abr.  Pleas,  B  ;  Doctrina  Plac.85  ;  Damages. 

GIVE.  A  term  used  in  deeds  of  convey- 
ance. At  common  law,  it  implied  a  cove- 
nant.   2  Hilliard,   Real  Prop.  366.     So  in 
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Kentucky.  1  Pirtle,  Dig.  211.  In  Mary- 
land and  Alabama  it  is  doubtful.  7  Gill  & 
J.  Md.  311;  2  Ala.  N.  s.  565.  In  Oliio,  in 
conveyance  of  freehold,  it  implies  warranty 
for  the  grantor's  life.  2  Hilliard,  Real  Prop. 
366.  In  Maine  it  implies  a  covenant.  5  Me. 
227 ;  23  id.  219.  In  New  York  it  does  not,  by 
statute.  See  14  Wend.  38.  It  does  not  imply 
covenant  in  North  Carolina,  1  Murph.  No.  C. 
343 :  nor  in  England,  by  statute  8  &  9  Vict, 
c.  106,  i  4. 

GrIVER.  He  who  makes  a  gift.  By  his 
gift,  the  giver  always  impliedly  agrees  with 
the  donee  that  he  will  not  revoke  the  gift. 

GIVING  IN  PAYMENT.  In  Loui- 
siana. A  term  which  signiiies  that  a  debtor, 
instead  of  paying  a  debt  he  owes  in  money, 
satisfies  his  creditor  by  giving  in  payment  a 
movable  or  immovable.    See  Dation  en  Paie- 

MENT. 

GIVING  TIME.  An  agreement  by  which 
a  creditor  gives  his  debtor  a  delay  or  time  in 
paying  his  debt  beyond  that  contained  in  the 
original  agreement.  When  other  persons  are 
responsible  to  him,  either  as  drawer,  indorser, 
or  surety,  if  such  time  be  given  without  the 
consent  of  the  latter,  it  discharges  them  from 
responsibility  to  him.  See  Surety  ;  Guar- 
anty. 

GLADIUS  (Lat.).  In  old  Latin  authors, 
and  in  the  Norman  laws,  this  word  was  used 
to  signify  supreme  jurisdiction:  jus  gladii. 

GLEANING.  The  act  of  gathering  such 
grain  in  a  field  where  it  grew,  as  may  have 
been  left  by  the  reapers  after  the  sheaves 
were  gathered. 

There  is  a  custom  in  England,  it  la  said,  by  whieh 
the  poor  are  allowed  to  enter  and  glean  upon  an- 
other's land  after  harvest,  without  being  guilty  of  a 
trespass.  3  Blackstone,  Comm.  212.  But  it  has 
been  decided  that  the  community  are  not  entitled 
to  claim  this  privilege  as  a  right,  1  H.  Blackst. 
51.  In  the  United  States,  it  is  believed,  no  such 
li'^ht  exists.  It  seems  to  have  existed  in  some  parts 
of  France.  Merlin,  R6p.  Glanage.  As  to  whether 
gleaning  would  or  would  not  amount  to  larceny, 
see  Woodfall,  Landl.  k  Ten.  242;  2  Russell,  Cr.  99. 
The  Jewish  law  may  be  found  in  the  19th  chapter 
of  Leviticus,  verses  9  and  10.  See  Ruth  ii.  2,  3  j 
Isaiah  xvii.  6. 

GLEBE.  In  Ecclesiastical  La-w.  The 
land  which  belongs  to  a  church.  It  is  the 
dowry  of  the  church.  Gleha  est  terra  qua 
consistit  dos  ecclesim.     9  Cranch,  329. 

In  Civil  La-w.  The  soil  of  an  inheritance. 
There  were  serfs  of  the  glebe,  called  glebce 
addicti.     Code  11. 47.  7,  21 ;  Nov.  54,  c.  1. 

GLOSS  (Lat.  glossa).  Interpretation; 
comment ;  explanation ;  remark  intended  to 
illustrate  a  subject, — especially  the  text  of  an 
author.     See  Webster,  Diet. 

In  CivU  La-w.  Glossce,  or  glossemata, 
were  w(5rds  which  needed  explanation.  Cal- 
vinus.  Lex.  The  explanations  of  such  words. 
Calvinus,  Lex.  Especially  used  of  the  short 
comments  or  explanations  of  the  text  of  the 
Roman  Law,  made  during  the  twelfth  cen- 
tury by  the  teachers  at  the  schools  of  Bo- 
logna, etc.,  who  were  hence  called  ghssatofs, 


of  which  glosses  Accursius  made  a  compilj 
tion  which  possesses  great  authority,  calle 
glossa  ordinaria.  These  glosses  were  at  firs 
written  between  the  lines  of  the  text  (glo8s< 
interlineares),  afterwards,  on  the  margir 
close  by  and  partly  under  the  text  {glosst 
marginales).  Gushing,  Introd.  to  Rom.  Lav( 
130-132. 

GLOSSATOR.  A  commentator  or  ai 
notator  of  the  Roman  law.  One  of  the  ai 
thors  of  the  Gloss. 

GLOUCESTER,  STATUTE  OP.  A 
English  statute,  passed  6  Edw.  I.,  a.d.  1278 
so  called  because  it  was  passed  at  Gloucestei 
There  were  other  statutes  made  at  Glouceste 
which  do  not  bear  this  name.  See  stat. 
Rich.  II. 

GO  WITHOUT  DAY.  Words  used  1 
denote  that  a  party  is  dismissed  the  cour 
He  is  said  to  go  without  day,  because  ther 
is  no  day  appointed  for  him  to  appear  agaii 

GOAT,  GOTE  (Law  Lat.  gota;  Gem 
gate).  A  canal  or  sluice  for  the  passage  o 
water.  Charter  of  Roger,  Duke  de  Basin j 
ham,  aimo  1220,  in  Tabularis  S.  Bertini  ;  Di 
Cange. 

A  ditch,  sluice,  or  gutter.  Cowel,  Gate 
stat.  23  Hen.  VIII.  c.  5.  An  engine  for  draii 
ing  waters  out  of  the  land  into  the  sea,  erecte 
and  built  with  doors  and  percuUesses  of  tin 
ber,  stone,  or  brick, — invented  first  in  Lowe 
Germany.     Callis,  Sewers,  66. 

GOD  AND  MY  COUNTRY.  Whe 
a  prisoner  is  arraigned,  he  is  asked.  Ho- 
will  you  be  tried  ?  he  answers.  By  God  an 
my  country.  This  practice  arose  when  tl 
prisoner  had  the  right  to  choose  the  mode  c 
trial,  namely,  by  ordeal  or  by  jury,  and  the 
he  elected  by  God  or  by  Ms  country,  that  i 
by  jury.  It  is  probable  that  originally  it  wi 
By  God  or  my  country;  for  the  questio 
asked  supposes  an  option  in  the  prisoner,  an 
the  answer  is  meant  to  assert  his  innocen( 
by  declining  neither  sort  of  trial.  1  Chitt; 
Crim.  Law,  416 ;   Barringtou,  Stat.  73,  not 

GOD  BOTE.  In  Ecclesiastical  Lav 
An  ecclesiastical  or  church  fine  imposed  upc 
an  ofiender  for  crimes  and  offences  committe 
against  God. 

GOD'S  PENNY.  In  Old  English  Lai; 
Money  given  to  bind  a  bargain;  earnes 
money.  So  called  because  such  money  wi 
anciently  given  to  God, — that  is,  to  the  cnun 
and  the  poor.     See  Denarius  Dei. 

GOING  WITNESS.  One  who  is  goii 
out  of  the  jurisdiction  of  the  court,  althouf 
only  into  a  state  or  country  under  the  gener 
sovereignty:  as,  for  example,  if  he  is  goii 
from  one  to  another  of  the  United  States,  c 
in  Great  Britain,  from  England  to  Scotlan 
2  Dick.  Ch.  454.     See  Deposition  ;  Witne! 

GOLDSMITH'S  NOTES.  In  Englii 
La-w.  Banker's  notes :  so  called  because  t 
trades  of  banker  and  goldsmith  were  origi 
ally  joined.     Chitty,  Bills,  423. 

GOOD  AND  VALID.  Legally  firm:  e. 


GOOD  BEHAVIOR 


635 


GOODS,  WARES,  ETC. 


a  good  title.  Adequate;  responsible:  e.g.  his 
security  is  good  for  the  amount  of  the  debt. 
Webst.  A  note  satisfies  a  warranty  of  it  as 
a  "  good"  note  if  the  makers  are  able  to  pay 
it,  and  liable  to  do  so  on  proper  legal  dili- 
gence being  used  against  them.     26  Vt.  406. 

GOOD  BEHAVIOR.  Conduct  author- 
ized by  law.  Surety  of  good  behavior  may 
be  demanded  from  any  person  who  is  justly 
suspected,  upon  sufficient  grounds,  of  intend- 
ing to  commit  a  crime  or  misdemeanor. 
Surety  for  good  behavior  is  somewhat  simi- 
lar to  surety  of  the  peace,  but  the  recogni- 
zance is  more  easily  forfeited,  and  it  ought  to 
be  demanded  with  greater  caution.  1  Binn. 
Penn.  98,  n. ;  2  Yeates,  Penu.  437 ;  14  Viner, 
Abr.  21 ;  Dane,  Abr.  Index.  As  to  what  is  a 
breach  of  good  behavior,  see  2  Mart.  La.  N.  s. 
683 ;  Hawkins,  PL  Cr.  b.  1,  c.  61,  s.  6 ;  1  Chitty, 
Pract.  676.     See  Surety  of  the  Peace. 

GOOD  CONSIDERATION.  See  Con- 
sideration. 

GOOD  AND  LAWFUL  MEN.  Those 
Qualified  to  serve  on  juries  ;  that  is,  those  of 
full  age,  citizens,  not  infamous  or  non  com- 
pos mentis;  and  they  must  be  resident  in  the 
county  where  the  venue  is  laid.  Bacon,  Abr. 
Juries  (A) ;  Croke  Eliz.  654;  Coke,  3d  Inst. 
30 ;  2  Rolle,  82 ;  Cam.  &  N.  No.  C.  38. 

GOOD  WILL.  The  benefit  which  arises 
from  the  establishment  of  particular  trades 
or  occupations.  The  advantage  or  benefit 
which  is  acquired  by  an  establishment,  be- 
yond the  mere  value  of  the  capital,  stocks, 
funds,  or  property  employed  therein,  in  con- 
sequence of  the  general  public  patronage  and 
encouragement  which  it  receives  from  con- 
stant or  habitual  customers,  on  account  of 
its  local  position,  or  common  celebrity,  or 
reputation  for  skill  or  afiluence  or  punc- 
tuality, or  from  other  accidental  circum- 
stances or  necessities,  or  even  from  ancient 
partialities,  or  prejudices.  Story,  Partn.  J 
99.  See  17  Ves.  Ch.  336 ;  1  Hoffm.  N.  Y.  68 ; 
16  Am.  Jur.  87. 

As  between  partners,  it  has  been  held  that 
the  good  will  of  a  partnership  trade  survives, 
5  Ves.  Ch.  539 ;  but  this  appears  to  be  doubts 
ful,  15  Ves.  Ch.  227;  and  a  distinction  in 
this  respect  has  been  suggested  between 
commercial  and  professional  partnerships, — 
the  advantages  of  established  connections  in 
the  latter  being  held  to  survive,  unless  the 
benefit  is  excluded  by  positive  stipulations.  3 
Madd.  Ch.  79.  As  to  the  sale  of  the  good 
will  of  a  trade  or  business,  see  3  Mer.  Ch. 
452;  1  Jao.  &  W.  Ch.  589 ;  2  Swanst.  Ch.  332 ;  1 
Ves.  &  B.  Ch.  505  ;  17  Ves.  Ch.  346  ;  2  Madd. 
Ch.  220 ;  Gow,  Partn.  428 ;  CoUyer,  Partn. 
172,  note  ;  2  Barnew.  &  Ad.  341 ;  4  id.  592, 
596 ;  1  Rose,  Bank.  Cas.  123 ;  5  Russ.  Ch. 
29;  2  Watts,  Penn.  Ill;  1  Chitty,  Pract. 
858 ;  1  Sim.  &  S.  Ch.  74  ;  1  Term,  118.  As 
to  the  effect  of  a  bankrupt's  assignment  on  a 

food  will,  see  5  Bos.  &  P.  67 ;  1  Brown,  Ch. 
60;  16  Am.  Jur.  87. 
GOODS.  In  Contracts.  The  term  goods 
is  not  so  wide  as  chattels,  for  it  applies  to 


inanimate  objects,  and  does  not  include  ani- 
mals or  chattels  real,  as  a  lease  for  years  of 
house  or  land,  which  chattels  does  include. 
Coke,  Litt.  118 ;  1  Russ.  Ch.  376. 

Goods  will  not  include  fixtures.  2  Mass. 
495 ;  4  J.  B.  Moore,  73.  In  a  more  limited 
sense,  goods  is  used  for  articles  of  merchan- 
dise. 2  Sharswood,  Blackst.  Comm.  389. 
It  has  been  held  in  Massachusetts  that  pro- 
missory notes  were  within  the  term  goods 
in  the  Statute  of  Frauds,  3  Mete.  Mass.  365 : 
but  see  24  N.  H.  484;  4  Dudl.  So.  C.  28 ;  so 
stjpck  or  shares  of  an  incorporated  company, 
26  Pick.  Mass.  9  ;  3  Harr.  &  J.  Md.  38  ;  15 
Conn.  400;  so,  in  some  cases,  bank  notes  and 
coin.     2  Stor.  C.  C.  52;  5  Mas.  C.  C.  537. 

In  Wills.  In  wills  goods  is  nomen  gene- 
ralissimum,  and,  if  there  is  nothing  to  limit 
it,  will  comprehend  all  the  personal  estate  of 
the  testator,  as  stocks,  bonds,  notes,  money, 
plate,  furniture,  etc.  1  Atk.  Ch.  180-182 ;  2 
id.  62;  1  P.  Will.  Ch.  267;  1  Brown,  Ch. 
128  ;  4  Russ.  Ch.  370;  Williams,  Exec.  1014; 
1  Roper,  Legacies,  250.  But  in  general  it 
will  be  limited  by  the  context  of  the  will. 
See  2  Belt,  Suppl.  Ves.  Ch.  287 ;  1  Chitty, 
Pract.  89,  90;  1  Ves.  Ch.  63;  3  id.  212; 
Hammond,  Parties,  182 ;  1  Yeates,  Penn. 
101 ;  2  Dall.  Penn.  142  ;  Ayliffe,  Pand.  296 ; 
Weskett,  Ins.  260 ;  Sugden,  Vend.  493,  497 ; 
and  the  articles  Biens,  Chattels,  Furniture. 

GOODS  AND  CHATTELS.  In  Con- 
tracts. A  term  which  includes  not  only  per- 
sonal property  in  possession,  but  choses  in 
action  and  chattels  real,  as  a  lease  for  years 
of  house  or  land,  or  emblements.  12  Coke, 
1 ;  1  Atk.  Ch.  182;  Coke,  Litt.  118;  1  Russ. 
Ch.  376. 

In  Criminal  La-w.  Choses  in  action,  a? 
bank  notes,  mortgage  deeds,  and  money,  do 
not  fall  within  the  technical  definition  of 
"goods  and  chattels."  And  if  described  in 
an  indictment  as  goods  and  chattels,  these 
words  may  be  rejected  as  surplusage.  4  Gray, 
Mass.  416 ;  3  Cox,  Cr.  Cas.  460 ;  1  Den.  Cr. 
Cas.  450;  1  Dearsl.  &  B.  Cr.  Cas.  426 ;  2  Zabr. 
N.  J.  207 ;  1  Leach,  Cr.  Cas.  241,  4th  ed.  468. 
See  5  Mas.  C.  C.  537. 

In  'Wills.  If  unrestrained,  these  words  will 
pass  all  personal  property.  Williams,  Exec. 
1014  et  seq.  Am.  notes.  See  Addison,  Contr. 
31,  201,  912,  914. 

GOODS   SOLD  AND   DELIVERED. 

A  phrase  used  to  designate  the  action  of  as- 
sumpsit brought  when  the  sale  and  delivery 
of  goods  furnish  the  cause. 

A  sale,  delivery,  and  the  value  of  the  goods 
must  be  proved.     See  Assumpsit. 

GOODS,  WARES,  AND  MERCHAN- 
DISE. A  phrase  used  in  the  Statute  of 
Frauds.  Fixtures  do  not  come  within  it.  1 
Crompt.  M.  &  R.  Exch.  275;   3  Tyrwh.  959  ; 

1  Tyrwh.  &  G.  4.  Growing  crops  of  potatoes, 
corn,  turnips,  and  other  annual  crops,  are 
within  it.  8  Dowl.  &  R.  314;  10  Barnew.  & 
C.  446 ;  4  Mees.  &  W.  Exch.  347  :  per  contra, 

2  Taunt.  38.  See  Addison,  Contr.  31,  32;  2 
Dan.  Ky.  206;  2Rawle,  Penn.  161;  5  Barnew. 


GOUT 


636 


GOVERNMENT 


&  C.  829 ;  10  Ad.  &  E.  753.  As  to  when  grow- 
ing crops  are  part  of  the  realty  and  when  per- 
sonal property,  see  1  Washburn,  Real  Prop. 
3.  Promissory  notes  and  shares  in  an  incor- 
porated company,  and,  in  some  cases,  money 
and  bank-notes,  have  been  held  within  it. 
See  2  Parsons,  Contr.  330-332;  Goods  and 
Chattels. 

GrOUT.  In  Medical  Jurisprudence. 
An  inflammation  of  the  fibrous  and  ligament- 
ous parts  of  the  joints. 

In  cases  of  insurance  on  lives,  when  there 
is  warranty  of  health,  it  seems  that  a  man 
subj  ect  to  the  gout  is  capable  of  being  insured, 
if  he  has  no  sickness  at  the  time  to  make  it 
an  unequal  contract.     2  Park,  Ins.  583. 

GOVERNMENT  (Lat.  gvhernaculum,  a 
rudder.  The  Romans  compared  the  state  to 
a  -vessel,  and  applied  the  term  guhernator, 
helmsman,  to  the  leader  or  actual  ruler  of  a 
state.  From  the  Latin,  this  word  has  passed 
into  most  of  the  modern  European  languages). 
That  institution  or  aggregate  of  institutions 
by  which  a  state  makes  and  carries  out  those 
rules  of  action  which  are  necessary  to  enable 
men  to  live  in  a  social  state,  or  which  are 
imposed  upon  the  people  forming  a  state. 

!2.  Wo  understand,  in  modern  political  science, 
by  state,  in  its  widest  sense,  an  independent  society, 
acknowledging  no  superior,  and  by  the  teim  gov- 
ernment, that  institution  or  aggregate  of  institu- 
tions by  which  that  society  makes  and  carries  out 
those  rules  of  action  which  are  necessary  to  enable 
men  to  live  in  a  social  state,  or  which  are  imposed 
upon  the  people  forming  that  society  by  those  who 
possess  the  power  or  authority  of  prescribing  them. 
Government  is  the  aggregate  of  authorities  which 
rule  a  society.  By  administration,  again,  we  under- 
stand in  modern  times,  and  especially  in  more  or 
less  free  countries,  the  aggregate  of  those  persons 
in  whose  hands  the  reins  of  government  are  for  the 
time-being  (the  chief  ministers  or  heads  of  depart- 
ments). But  the  terms  state,  government,  and  ad- 
ministration are  not  always  used  in  their  strictne^^s. 
The  government  of  a  state  being  its  most  promi- 
nent feature,  which  is  most  readily  perceived, 
government  has  frequently  been  used  for  state ;  nnd 
the  publicists  of  the  last  century  almost  always 
used  the  term  government,  or  form  of  government, 
when  they  discussed  the  different  political  societies 
or  states.  On  the  other  hand,  government  is  often 
used,  to  this  day,  for  administration,  in  the  sense 
in  which  it  has  been  explained.  We  shall  give  in 
this  article  a  classification  of  all  governments  and 
political  societies  which  have  existed  and  exist  to 
this  day. 

Governments,  or  the  authorities  of  societies,  are, 
like  societies  themselves,  grown  institutions.  See 
Institution. 

3.  They  are  never  actually  created  by  agreement 
or  compact.  Even  where  portions  of  government 
are  formed  by  agreement,  as,  for  instance,  when  a 
certain  family  is  called  to  rule  over  a  country,  the 
contracting  parties  must  previously  be  conscious 
of  having  authority  to  do  so.  As  society  originates 
with  the  family,  so  docs  authority  or  government. 
Nowhere  do  men  exist  without  authority  among 
them,  even  though  it  were  but  in  its  mere  Incipiency. 
Men  are  forced  into  this  state  of  things  by  the  fun- 
damental law  that  with  thom,  and  with  them  alone 
of  all  mammals,  the  period  of  dependence  of  the 
young  upon  its  parents  outlasts  by  mnny  years  the 
period  of  lactation  :  so  that,  during  this  period  of 
post-lactational  dependence,  time  and  opportunity 


are  given  for  the  development  of  affection  and  the 
habit  of  obedience  on  the  one  hand,  and  of  affec* 
tion  and  authority  on  the  other,  as  well  as  of  mu- 
tual dependence.  The  family  is  a  society,  and 
expands  into  clusters  of  familes,  into  tribes  and 
larger  societies,  collectiiig  into  communities,  always 
carrying  the  habit  and  necessity  of  authority  and 
mutual  support  along  with  them.  As  men  ad- 
vance, the  great  and  pervading  law  of  mutual  de- 
pendence shows  itself  more  and  more  clearly,  and 
acts  more  and  more  intensely.  Man  is  eminently 
a  social  being,  not  only  as  to  an  instinctive  love  of 
aggregation,  not  only  as  to  material  necessity  and 
security,  but  tilso  as  to  mental  and  affectional  de- 
velopment, and  not  only  as  to  a  given  number  of 
existing  beings,  or  what  we  will  call  as  to  extent,  but 
also  as  to  descent  of  generation  after  generation,  or, 
as  we  may  call  it,  transmission.  Society,  and  its 
government  along  with  it,  are  continuous.  Gov- 
ernment exists  and  continues  among  men,  and  laws 
have  authority  for  generations  which  neither  made 
them  nor  had  any  direct  representation  in  making 
them,  because  the  necessity  of  government — neces- 
sary according  to  the  nature  of  social  man  and  to 
his  wants — is  a  continuous  necessity.  But  the  fa- 
mily is  not  only  the  institution  from  which  once,  at 
a  distant  period,  society,  authority,  government 
arose.  The  fiimily  increases  in  importance,  dis- 
tinctness, and  intensity  of  action  as  man  advances, 
and  continues  to  develop  authority,  obedience,  af- 
fection, and  social  adhesiveness,  and  thus  aetswith 
reference  to  the  state  as  the  feeder  acts  with  refer- 
ence to  the  canal :  the  state  originates  daily  anew 
in  the  family. 

4,  Although  man  is  an  eminently  social  being, 
he  is  also  individual,  morally,  intellectually,  and 
physically;  and, while  his  individuality  will  endure 
even  beyond  this  life,  he  is  necessitated,  by  his 
physical  condition,  to  appropriate  and  to  produce, 
and  thus  to  imprint  his  individuality  upon  the  ma- 
terial world  around,  to  create  property.  But  man 
is  not  only  an  appropriating  and  producing,  he  is 
also  an  exchanging,  being.  He  always  exchanges 
and  always  intercommunicates.  This  constant  in- 
tertwining of  man's  individualism  and  socialism  cre- 
ates mutual  claims  of  protection,  rights,  the  neces- 
sity of  rules,  of  laws :  in  one  word,  as  individuals 
and  as  natural  members  of  society,  men  produce 
and  require  government.  No  society,  no  cluster  of 
men,  no  individuals  banded  together  even  for  a 
temporary  purpose,  can  exist  without  some  sort 
of  government  instantly  springing  up.  Govern- 
ment is  natural  to  man  and  characteristic.  No 
animals  have  a  government;  no  authority  exists 
among  them;  instinct  and  physical  submission 
alone  exist  among  them.  Man  alone  has  laws 
which  ought  to  be  obeyed  but  may  be  disobeyed. 
Expansion,  accumulation,  development,  progress, 
relapses,  disintegration,  violence,  error,  supersti- 
tion, the  necessity  of  intercommunication,  wealth 
and  poverty,  peculiar  disposition,  temperament, 
configuration  of  the  country,  traditional  types, 
pride  and  avarice,  knowledge  and  ignorance,  saga- 
city of  individuals,  taste,  activity  and  sluggishness, 
noble  or  criminal  bias,  position,  both  geographical 
and  chronological, — all  that  affects  numbers  of  men 
affects  their  governments,  and  an  endless  variety 
of  governments  and  political  societies  has  been  the 
consequence;  but,  whatever  form  of  government 
may  present  itself  to  us,  the  fundamental  idea, 
however  rudely  conceived,  is  always  the  protection 
of  society  and  its  members,  security  of  property 
and  person,  tbe  administration  of  justice  therefor, 
and  the  united  efforts  of  society  to  furnish  tbe 
means  to  authority  to  carry  out  its  objects, — contri- 
bution, which,  viewed  as  imposed  by  authority,  is 
taxation.  Those  bands  of  robbers  which  occa- 
sionally have  risen  in  disintegrating  societies,  as  in 
India,  and  who  merely  robbed  and  devastated,  avow- 
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ing  that  they  did  not  mean  to  administer  justice  or 
protect  the  people,  form  no  exception,  although  the 
extent  of  their  soldiery  and  the  periodicity  of  their 
raids  caused  them  to  be  called  governments.  What 
little  of  government  continued  to  exist  was  still 
the  remnant  of  the  communal  government  of  the 
oppressed  hamlets  j  while  the  robbers  themselves 
oould  not  exist  without  a  government  among  them- 


5.  Aristotle  classified  governments  according  to 
the  seat  of  supreme  power,  and  he  has  been  gene- 
rally followed  down  to  very  recent  times.  Accord- 
ingly, we  had  Monarchy,  that  government  in  which 
the  supreme  power  is  vested  in  one  man,  to  which 
was  added,  at  a  later  period,  the  idea  of  hereditari- 
ness.  Aristocracy,  the  government  in  which  the 
supreme  power  is  vested  in  the  aristoi,  which  does 
not  mean,  in  this  case,  the  best,  but  the  excelling 
ones,  the  prominent,  i.e.  by  property  and  influence. 
Privilege  is  its  characteristic.  Its  corresponding 
degenerate  government  is  the  Oligarchy  (from  oli~ 
goa,  little,  few),  that  government  in  which  supreme 
power  is  exercised  by  a  few  privileged  ones,  who 
generally  have  arrogated  the  power.  Democracy, 
that  government  in  which  supreme  power  is  vested 
in  the  people  at  large.  Equality  is  one  of  its  charac- 
teristics. Its  degenerate  correspondent  is  the  ochlo- 
cracy (from  ochloB,  the  rabble),  forwhich  at  present 
the  barbarous  term  mobocracy  is  frequently  used. 

6«  But  this  classification  was  insufficient  even 
at  the  time  of  Aristotle,  when,  for  instance,  theo- 
cracies existed  ,*  nor  is  the  seat  of  supreme  power 
the  only  characteristic,  nor,  in  all  respects,  by  any 
means  the  chief  characteristic.  A  royal  govern- 
ment, for  instance,  may  be  less  absolute  than  a  re- 
publican government.  In  order  to  group  together 
the  governments  and  political  societies  which  have 
existed  and  are  still  existing,  with  philosophical 
discrimination,  we  must  pay  attention  to  the  chief- 
power-holder  (whether  he  be  one  or  whether  there 
are  many),  to  the  pervading  spirit  of  the  adminis- 
tration or  wielding  of  the  power,  to  the  character- 
istics of  the  society  or  the  influencing  interests  of 
the  same,  to  the  limitation  or  entirety  of  public 
power,  to  the  peculiar  relations  of  the  citizen  to 
the  state.  Indeed,  every  principle,  relation,  or  con- 
dition characteristically  influencing  or  shaping 
society  or  government  in  particular  may  furnish 
us  with  a  proper  division.  We  propose,  then,  the 
following 

Grouping  of  Political  Societies  and  Governments. 

I.  According  to  the  supreme  poioer-holder  or  the 
placing  of  supreme  power,  whether  really  or  nomi- 
nally 80. 

The  power-holder  may  be  one,  a  few,  many,  or  allj 
and  we  have,  accordingly  : 

A.  Principalities,  that  is,  states  the  rulers  of 
which  are  set  apart  from  the  ruled,  or  inhe- 
rently diflFer  from  the  ruled,  as  in  the  case  of 
the  theocracy. 

1.  Monarchy. 

a.  Patriarchy. 

6.  Chieftain    government    (as   our   In- 
dians). 

c.  Sacerdotal  monarchy  (as  the  States  of 

the  Church;  former  sovereign  bish- 
oprics). 

d.  Kingdom,  or  Principality  proper. 

e.  Theocracy  (Jehovah  was   the   chief 
magistrate  of  the  Israelitic  state). 

2.  Byarchy.     It  exists  in  Siam,  and  exist- 

ed occasionally  in  the  Koman  em- 
pire; not  in  Sparta,  because  Sparta 
was  a  republic,  although  her  two  he- 
reditary generals  were  called  kings. 

B.  Republic. 

1.  Aristocracy. 

a.  Aristocracy  proper. 


aa.  Aristocracies  which  ave  democra- 
cies within  the  body  of  aristocrats 
(as  the  former  Polish  govern- 
ment). 
66.  Organic  internal  government  (as 
Venice  formerly). 
6.  Oligarchy. 

c.  Sacerdotal  republic,  or  Hierarchy, 

d.  Plutocracy;  if,  indeed,  we  adopt  this 
term  from  antiquity  for  a  govern- 
ment in  which  it  is  the  principle  that 
the  possessors  of  great  wealth  con- 
stitute the  body  of  aristocrats. 

2.  Democracy. 

a.  Democracy  proper. 

b.  Ochlocracy  (Mob-rule),  mob  mean- 
ing unorganized  multitude. 

II.  According  to  the  unity  of  public  power,  or  its 
division  and  limitation. 

A.  Unrestricted  power,  or  absolutism. 

1.  According  to  the  form  of  government. 

a.  Absolute  monarchy,  or  despotism. 

6.  Absolute  aristocracy  (Venice) ;  abso- 
lute sacerdotal  aristocracy,  etc.  etc. 
etc. 

c.  Absolute  democracy  (the  government 
of  the  Agora,  or  market  democracy). 

V,.  According  to  the  organization  of  the  ad- 
ministration. 

a.  Centralized  absolutism.  Centralism, 
called  bureaucracy  when  carried  on 
by  writing ;  at  least,  bureaucracy  has 
very  rarely  existed,  if  ever,  without 
centralism. 
6.  Provincial  (satraps,  pashas,  procon- 
suls). 

B.  According  to  division  of  public  power. 

1.  Governments  in  which  the  three  great 
functions  (tf  public  power  are  separate, 
viz.,  the  legislative,  executive,  judiciary. 
If  a  distinct  term  contradistinguished 
to  centralism  be  wanted,  we  might  call 
these  co-operative  governments. 

2.  Crovernments  in  which  these  branches  are 
not  strictly  separate,  as,  for  instance,  in 
our  government,  but  which  are  neverthe- 
less not  centralized  governments;  as  He-' 
publican  Home,  Athens,  and  several  mo- 
dern kingdoms. 

C.  Institutional  government. 

1.  Institutional  government  comprehending 
the  whole,  or  constitutional  government. 

a.  Deputative  government. 
6.  Representative  government. 

aa.  Bicameral. 

66,  Unicameral. 

2.  Local  self-government.  See  V.  We  do 
not  believe  that  any  substantial  self-gov- 
ernment can  exist  without  an  institu- 
tional character  and  subordinate  self-gov- 
ernments. It  can  exist  only  under  an  in- 
stitutional government  j[ see  Lieber's  Civil 
Liberty  and  Self-Government,  under  "  In- 
stitution"). 

D.  Whether  the  state  is  the  substantive  or  the 
means,  or  whether  the  principle  of  socialism 
or  individualism  preponderates. 

1.  Socialism,  that  state  of  society  in  which 
the  socialist  principle  prevails,  or  in  which 
government  considers  itself  the  substan- 
tive ;  the  ancient  states  absorbing  the  in- 
dividual or  making  citizenship  the  highest 
phase  of  humanity;  absolutism  of  Louis 
XIV.  Indeed,  all  modern  absolutism  is 
socialistic. 

2.  Individualism,  that  system  in  which  the 
state  remains  acknowledged  a  means,  and 
the  individual  the  substantive;  where 
primary  claims,  that  is,  rights,  are  felt  to 
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exist,  for  the  obtaining  and  protection  of 
which  the  government  is  established, — the 
government,  or  even  society,  which  must 
not  attempt  to  absorb  the  individual. 
The  individual  is  immortal,  and  will  be 
of  another  world;  the  state  is  neither. 

III.  According  to  the  descent  or  transfer  of  su- 
preme power. 

A.  Hereditary  governments. 

Monarchies. 
Aristocracies. 
Hierarchies,  etc. 

B.  Elective. 

Monarchies. 

Aristocracies. 

Hierarchies. 

C.  Hereditary — elective — governments,  the  rulers 
of  which  are  chosen  from  a  certain  family  or 
tribe. 

D.  Governments  in  which  the  chief  magistrate 
or  monarch  has  the  right  to  appoint  the  suc- 
cessor; as  occasionally  the  Roman  emperors,  the 
Chinese,  the  Russian,  in  theory,  Bonaparte 
when  consul  for  life. 

IV.  According  to  the  origin  of  supreme  power, 
real  or  theoretical. 

A.  According  to  the  primordial  character  of  power. 

1.  Based  on  /us  dlvinum. 

a.  Monarchies. 

6.  Communiam,  which  rests  its  claims 
on  a  jus  divinum  or  extra-political 
claim  of  society. 

c.  Democracies,  when  proclaiming  that 
the  people,  because  the  people,  can 
do  what  they  list,  even  against  the 
law;  as  the  Athenians  once  declared 
it,  and  Napoleon  III.  when  he  de- 
sired to  be  elected  president  a  second 
time  against  the  constitution. 

2.  Based  on  the  sovereignty  of  the  people. 

a.  Establishing  an  institutional  govern- 
ment, as  with  us. 

h.  Establishing  absolutism  (the  Bona- 
parte sovereignty). 

B.  Delegated  power. 

1.  Chartered  governments. 

a.  Chartered  city  governments. 

h.  Chartered  companies,  as  the  former 

great  East  India  Company. 
c.   Proprietary  governments. 

2.  Vice-Royalties;  as  Egypt,  and,  formerly, 
Algiers. 

3.  Colonial  government  with  constitution 
and  high  amount  of  self-government, — a 
government  of  great  importance  in  mo- 
dern history. 

V.  Constitutions.  (To  avoid  too  many  subdivisions, 
this  subject  has  been  treated  here  separately. 
See  II.) 

Constitutions,  the  fundamental  laws  on  which 
governments  rest,  and  which  determine  the  re- 
hition  in  which  the  citizen  stands  to  the  govern- 
ment, as  well  as  each  portion  of  the  government  to 
the  whole,  and  which,  therefore,  give  feature  to  the 
political  society,  may  be: 

A.  As  to  their  origin. 

1.  Accumulative;  as  the  constitutions  of 
England  or  Republican  Rome. 

2.  Enacted  constitutions  (generally,  but  not 
philosophically,  called  written  constitu- 
tions). 

a.  Octroyed  constitutions  (as  the  French, 
by  Louis  XVIII.). 

fc.  Enacted  by  the  people,  as  our  con- 
stitutions. ["We  the  people  charter 
governments ;  formerly  governments 
chartered  the  liberties  of  the  people."] 

3.  Pacts  between  two  parties,  contracts,  as 
Magna  Charta,  and  most  charters  in  the 


Middle   Ages.     The    medieval   rule   was 
that  as  much  freedom  was  enjoyed  as  it 
was  possible  to  conquer, — expugnare  in 
the  true  sense. 
B.  As  to  extent  or  uniformity. 

1.  Broadcast  over  the  land.  "We  may  call 
them  national  constitutions,  popular  con- 
stitutions, constitutions  for  the  whole 
state. 

2.  Special  charters.  Chartered,  accumulated 
and  varying  franchises,  medieval  cha- 
racter. 

(See  article  Constitution  in  the  Encyclo- 
paedia Americana.) 
VI.  As  to  the  extent  and  comprehension  of  the 
chief  government. 

A.  Military  governments. 

1.  Commercial  government :  one  of  the  first 
in  Asia,  and  that  into  which  Asiatic  sor 
ciety  relapses,  as  the  only  remaining  ele- 
ment, when  barbarous  conquerors  destroy 
all  bonds  which  can  be  torn  by  them. 

2.  Tribal  government. 

a.  Stationary. 

h.  Nomadic.  We  mention  the  nomadic 
government  under  the  tribal  govern- 
ment, because  no  other  government 
has  been  nomadic,  except  the  patri- 
archal government,  which  indeed  is 
the  incipiency  of  the  tribal  govern- 
ment. 

3.  City  government  (that  is,  city>states ;  as 
all  free  states  of  antiquity,  and  as  the 
Hanseatic  governments  in  modern  times). 

4.  Governinent  of  the  Medieval  Orders  ex- 
tending over  portions  of  societies  far 
apart;  as  the  Templars,  Teutonic  Knights, 
Knights  of  St.  John.  Political  societies 
without  necessary  territory,  although  they 
had  always  landed  property. 

"5.  National  states ;  that  is,  populous  political 
societies  spreading  over  an  extensive  and 
cohesive  territory  beyond  the  limits  of  a 
city. 

B.  Confederacies. 

1.  As  to  admission  of  members,  or  exten- 
sion. 

a.  Closed,  as  the  Amphictyonic  council, 
Germany. 

b.  Open,  as  ours. 

2.  As  to  the  federal  character,  or  the  cha- 
racter of  the  members,  as  states. 

a.  Leagues. 
aa.  Tribal  confederacies ;  frequently 

observed  in  Asia;  generally  of  ^ 
loose  character. 

hh.  City  leagues;  as  the  Hanseatic 
League,  the  Lombard  League. 

cc.  Congress  of  deputies,  voting  by 
states  and  according  to  instruc- 
tion; as  the  Netherlands  republic 
and  our  Articles  of  Confedera- 
tion, Germanic  Confederation. 

dd.  Present  *'  state  system  of  Eu- 
rope" (with  constant  congresses, 
if  we  may  call  this  "system,"  a 
federative  government  in  its  in- 
cipiency). 

b.  Confederacies  proper,  with  national 
congress. 

aa.  With  ecchaite  or  democratic  con- 
gress (Achaean  League). 

bh.  With  representative  national 
congress,  as  ours. 

C.  Mere  agglomerations  of  one  ruler. 

1.  As    the    early    Asiatic     monarchies,    or 
Turkey. 

2.  Several  crowns  in  one  head ;  as  Austria, 
Sweden,  Denmark. 
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VII.  Ab  to  the  Gonetruction  of  society^  the  title  of 
property  and  aUegianoe. 

A.  As  tu  the  classes  of  society. 

1.  Castes,  hereditarily  dividing  the  whole 
population,  according  to  occupations  and 
privileges.     India,  ancient  Egypt. 

2.  Special  castes. 

a.  Gowrnment  with  privileged  classes 
or  caste ;  nobility. 

h,  Q-overnment  with  degraded  or  op- 
pressed caste ;  slavery. 

c.  Governments  founded  on  equality  of 
citizens  (the  uniform  tendency  of 
modern  civilization). 

B.  As  to  property  and  production. 

1.  Communism. 

2.  Individualism. 

C.  As  to  allegiance. 

1.  Plain,  direct;  as  in  unitary  governments. 

2.  Varied  ;  as  in  national  confederacies. 

3.  Graduated  or  enrnpsulatcd ;  as  in  the  feudal 

system,  or  as  is  the  case  with  the  serf. 

D.  Governments  are  occasionally  called  accord- 
ing to  the  prevailing  interests  or  classes ;  as 

Military  states ;    for  instance,  Prussia 

under  Frederick  II. 
Maritime  state. 
Commercial. 
Agricultural. 
Manufacturing. 
Ecclesiastical,  &c. 
VIII.  According  to  simplicity  or  complexity,  as  in 
all  other  spheres,  we  have — 

A.  Simple  governments  (formerly  called  ^itre_,*  as 
pure  democracy). 

B.  Complex  governments,  formerly  called  mixed. 
All  organism  is  complex. 

GKADUS  (Lat.  a  step).  A  measure  of 
space.  Vicat,  Voc.  Jur.  A  degree  of  rela- 
tionship [distantia  cognatorum).  Heinecoius, 
Elem.  Jur.  Civ.  ?153;  Bracton,  fol.  134,  374; 
Fleta,  lib.  6,  u.  2,  §  1,  lib.  4,  o.  17,  §  4. 

A  step  or  degree  generally:  e.g.  gradus 
hnnorum,  degrees  of  honor.  Vicat,  Voc.  Jur. 
A  pulpit;  a  year;  a  generation.     DuCange. 

A  port ;  any  place  ■where  a  vessel  can  be 
brought  to  land.     DuCange. 

GRAFFER  (Fr.  greffier,  a  clerk,  or  pro- 
thonotary).  A  notary  or  scrivener.  See  stat. 
5  Hen.  VIII.  c.  1. 

GRAFIO.  A  baron,  inferior  to  a  count. 
1  Marten,  Anecd.  Collect.  13.  A  fiscal  judge. 
An  advocate.  Gregor.  Turon,  1.  1,  de  Mirac. 
c.  33 ;  DuCange;  Spelman,  Gloss.;  Cowel. 
For  various  derivations,  see  DuCange. 

GRAPFIUM.  A  register;  a  leger-book  or 
cartulary  of  deeds  and  evidences.  1  Annal. 
Eccles.  Menevensio,  apud.  Angl.  Sacr.  653. 

GRAFT.  In  Equity.  A  term  used  to 
designate  the  right  of  a  mortgagee  in  pre- 
mises to  which  the  mortgagor  at  the  time  of 
making  the  mortgage  had  an  imperfect  title, 
but  vpho  afterwards  obtained  a  good  title.  In 
this  case  the  new  mortgage  is  considered  a 
graft  into  the  old  stock,  and  as  arising  in 
consideration  of  the  former  title.  1  Ball  &  B. 
Ch.  Ir.  40,46,  57;  1  Powell,  Mortg.  190. 
See  9  Mass.  34.  The  same  principle  has  ob- 
tained by  legislative  enactment  in  Louisiana. 
If  a  person  contracting  an  obligation  towards 
another,  says  the  Civil  Code,  art.  2371,  grants 
a  mortgage  on  property  of  which  he  is  not 
then  the  owner,  this  mortgage  shall  be  valid 


if  the  debtor  should  ever  acquire  the  owner- 
ship of  the  property,  by  whatever  right. 

GRAIN.  The  twenty-fourth  part  of  a 
pennyweight. 

For  scientilic  purposes  the  grain  only  is  used, 
and  sets  of  weights  are  constructed  in  decimal  pro- 
gression, from  ten  thousand  grains  to  one-hun- 
dredth of  a  grain. 

Wheat,  rye,  barley,  or  other  corn  sown  in  the 
ground.  In  Pennsylvania,  a  tenant  for  a  cer- 
tain term  is  entitled  to  the  away-going  crop. 
2  Binn.  Penn.  487;  5  id.  258,  289;  2  Serg.  & 
R.  Penn.  14.     See  Away-Going  Ckop. 

GRAINAGE.  In  English  Law.  The 
name  of  an  ancient  duty  collected  in  London, 
consisting  of  one-twentieth  part  of  the  salt 
imported  into  that  city. 

GRAMME.  A  French  weight.  The 
gramme  is  the  weight  of  a  cubic  centimetre 
of  distilled  water  at  the  temperature  of  zero. 
It  is  equal  to  15.4441  grains  troy,  or  5.6481 
drachms  avoirdupois. 

GRAND  ASSIZE.  An  extraordinary 
trial  by  jury,  instituted  by  Henry  II.,  by  way 
of  alternative  offered  to  the  choice  of  the  ten- 
ant or  defendant  in  a  writ  of  right,  instead 
of  the  barbarous  custom  of  trial  by  battel. 
For  this  purpose  a  writ  de  magna,  asaiza  eli- 
ganda  was  directed  to  the  sheriff  to  return 
four  knights,  who  were  to  choose  twelve  other 
knights  to  be  joined  with  themselves ;  and 
these  sixteen  formed  the  grand  assize,  or  great 
jury,  to  try  the  right  between  the  parties.  3 
Blackstone,  Comm.  351. 

GRAND  BILL  OF  SALE.  In  Eng- 
lish Law.  The  name  of  an  instrument  used 
for  the  transfer  of  a  ship  while  she  is  at  sea. 
See  Bill  op  Sale  ;  7  Mart.  La.  318. 

GRAND  CAPE.  In  English  Law.  A 
writ  judicial  which  lieth  when  a  man  has 
brought  a  prcecipe  quod,  reddat,  of  a  thing 
that  toucheth  plea  of  lands,  and  the  tenant 
makes  default  on  the  day  given  him  in  the 
writ  original,  then  this  writ  shall  go  for  the 
king,  to  take  the  land  into  the  king's  hands, 
and  if  he  comes  not  at  the  day  given  him  by 
the  grand  cape,  he  has  lost  his  lands.  Old  Nat. 
Brev.  fol.  161,  162;  Regist.  Judic.  fol.  2  h; 
Bracton,  lib.  5,  tr.  3,  cap.  1,  nu.  4,  5,  6.  So 
called  because  its  Latin  form  began  with  the 
word  cape,  "take  thou,"  and  because  it  had 
more  words  than  the  petit  cape,  or  because 
petit  cape  summons  to  answer  for  default 
only.  Petit  cape  issues  after  appearance  to 
the  original  writ,  grand  cape  before. 

GRAND  COUTUMIER.  Two  collec 
tions  of  laws  bore  this  title.  One,  also  called 
the  Coutumier  of  France,  is  a  collection  of 
the  customs,  usages,  and  forms  of  practice 
which  had  been  used  from  time  immemo- 
rial in  Prance ;  the  other,  called  the  Coutu- 
mier de  Normandie  (which  indeed,  with  some 
alterations,  made  a  part  of  the  former),  was 
composed,  about  the  fourteenth  of  Henry  III., 
A.D.  1229,  and  is  a  collection  of  the  Norman 
laws,  not  as  they  stood  at  the  conquest  of 
England  by  William  the  Conqueror,  but  some 
time  afterwards,  and  contains  many  provi- 
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siops  probably  ban-owed  from  the  old  English 
or  Saxon  laws.    Hale,  Hist.  Com.  Law,  c.  6. 
GRAND  DAVS.    In  English  Practice. 

Those  days  in  the  term  which  are  solemnly 
kept  in  the  inns  of  court  and  chancery,  viz.: 
Candlemas-day  in  Hilary  Term,  Ascension- 
day  in  Easter  Term,  St.  John  the  Baptist's 
day  in  Trinity  Term,  and  All  Saints'  day  in 
Michaelmas  Term,  which  are  dies  non-jurkUci, 
or  no  days  in  court,  and  are  set  apart  for  fes- 
tivity.    Jacob,  Law  Diet. 

GRAND  JURY.  In  Practice.  A  body 
of  men,  consisting  of  not  less  than  twelve  nor 
more  than  twenty-four,  respectively  returned 
by  the  sheriff  of  every  county  to  every  session 
of  the  peace,  oyer  and  terminer,  and  general 
gaol  delivery,  to  whom  indictments  are  pre- 
ferred. 4  Blaokstone,  Comm.  302;  1  Chitty, 
Crim.  Law,  310,  311. 

There  is  reason  to  believe  that  this  institution 
existed  among  the  Saxons.  Crabb,  Eng.  Law,  35. 
By  the  constitutions  of  Clarendon,  enacted  10  Hen. 
II.  (a.d.  llCi),  it  is  provided  that  "if  such  men 
were  suspected  whom  none  wished  or  dared  to 
accuse,  the  sheriff,  being  thereto  required  by  the 
bishop,  should  swear  twelve  men  of  the  neighbor- 
hood, or  village,  to  declare  the  truth"  respecting 
such  supposed  crime,  the  jurors  being  summoned 
as  witnesses  or  accusers  rather  than  judges.  It 
seems  to  be  pretty  certain  that  this  statute  either 
established  grand  juries,  if  this  institution  did  not 
exist  before,  or  recognized  them  if  they  already 
existed.     1  Spence,  Eq.  Jur.  63. 

3.  Oftheorganizationoffhe  grand  jury.  The 
law  requires  that  twenty-four  citizens  shall 
be  summoned  to  attend  on  the  grand  jury ; 
but  in  practice  not  more  than  twenty-three 
are  sworn,  because  of  the  inconvenience 
which  might  arise  of  having  twelve,  who  are 
sufficient  to  find  a  true  bill,  opposed  to  other 
twelve  who  might  be  against  it.  2  Hale,  PI. 
Or.  161;  6  Ad.  &  E.  236;  2  Gaines,  N.  Y. 
98.  The  number  of  jurors  is  a  matter  of 
local  regulation.  In  Massachusetts  it  is  to  be 
not  less  than  thirteen  nor  more  than  twenty- 
three,  2  Cush.  Mass.  149 ;  in  Mississippi  and 
Sauth  Carolina,  not  less  than  twelve,  15  Miss. 
58 ;  33  id.  355 ;  11  Rich.  So.  C.  581 ;  in  Cali- 
fornia, not  less  than  seventeen,  6  Cal.  214;  in 
Texas,  not  less  than  thirteen.     6  Tex.  93. 

3.  Being' called  into  the  jury-box,  they 
are  usually  permitted  to  select  a  foreman, 
whom  the  court  appoints;  but  the  court  may 
exercise  the  right  to  nominate  one  for  them. 
The  foreman  then  takes  the  following  oath 
or  affirmation,  namely:  "You,  A  B,  as  fore- 
man of  this  inquest  for  the  body  of  the , 

of ,  do  swear  (or  affirm)  that  you  will 

diligently  inquire,  and  true  presentment 
make,  of  all  such  articles,  matters,  and  things 
as  shall  be  given  you  in  charge,  or  otherwise 
come  to  your  knowledge,  touching  the  pre- 
sent service;  the  commonwealth's  counsel, 
your  fellows',  and  your  own,  you  shall  keep 
secret;  you  shall  present  no  one  for  envy, 
hatred,  or  malice;  nor  shall  you  leave  any 
one  unpresented  for  fear,  favor,  affection, 
hope  of  reward  or  gain,  but  shall  present  all 
things  truly,  as  they  come  to  your  knowledge, 
according  to  the  beat  of  your  understanding. 


So  help  you  God.''  It  will  be  perceived  that  this 
oath  contains  the  substance  of  the  duties  of  the 
grand  jury.  The  foreman  having  been  sworn 
or  affirmed;  the  other  grand  jurors  are  sworn 
or  affirmed  according  to  this  formula : — "  You 
and  each  of  you  do  swear  (or  affirm)  that  the 
same  oath  (or  affirmation )  which  your  foreman 
has  taken  on  his  part,  you  and  every  one  of  you 
shall  well  and  truly  observe  on  your  part." 
Being  so  sworn  or  affirmed,  and  having  re- 
ceived the  charge  of  the  court,  the  grand  jury 
are  organized,  and  may  proceed  to  the  room 
provided  for  them,  to  transact  the  business 
which  may  be  laid  before  them.  2  Burr.  1088 ; 
Bacon,  Abr.  Juries,  A.  See  12  Tex.  210.  The 
grand  jury  constitute  a  regular  body  until  dis- 
charged by  the  court,  or  by  operation  of  law, 
as  where  they  cannot  continue,  by  virtue  of  an 
act  of  assembly,  beyond  a  certain  day.  But, 
although  they  have  been  formally  discharged 
by  the  court,  if  they  have  not  separated,  they 
may  be  called  back  and  fresh  bills  be  submit- 
ted to  them.     9  Carr.  &  P.  43. 

4.  The  jurisdiction  of  the  grand  jury  is 
coextensive  with  that  of  the  court  for  which 
they  inquire,  both  as  to  the  offences  triable 
there  and  the  territory  over  which  such  court 
has  jurisdiction. 

The  mode  of  doing  business.  The  foreman 
acts  as  president,  and  the  jury  usually  ap- 
point one  of  their  number  to  perform  the 
duties  of  secretary.  No  records  are  to  be 
kept  of  the  acts  of  the  grand  jury,  except  for 
their  own  use,  because  their  proceedings  are 
to  be  secret.  Bills  of  indictment  against 
offenders  are  then  supplied  by  the  attorney- 
general,  or  other  officer  representing  govern- 
ment. See  11  Ind.  473;  1  Hempst.  Ark. 
176;  2  Blatchf.  C.  C.  435.  On  these  bills 
are  indorsed  the  names  of  the  witnesses  by 
whose  testimony  they  are  supported.  The 
jury  are  also  required  to  make  true  present- 
ment of  all  such  matters  as  have  otnerwise 
come  to  their  knowledge.  These  present- 
ments, which  are  technically  so  called,  are,  in 
practice,  usually  made  at  the  close  of  the  ses- 
sion of  the  grand  jury,  and  include  offences  of 
which  they  have  personal  knowledge :  they 
should  name  the  authors  of  the  offences,  with 
a  view  to  indictment.  The  witnesses  in  sup- 
port of  a  bill  are  to  be  examined  in  all  oases 
under  oath,  even  when  members  of  the  jury 
itself  testify,  as  they  may  do. 

5.  Twelve  at  least  must  concur  in  order  to 
the  finding  of  a  true  bill,  or  the  bill  must  be 
ignored.  B  Cal.  214.  When  a  defendant  is 
to  be  put  upon  trial,  the  foreman  must  vvrite 
on  the  back  of  the  indictment,  "  A  true  bill," 
sign  his  name  as  foreman,  and  date  the  time 
of  finding.  On  the  contrary,  where  there  is 
not  sufficient  evidence  to  authorize  the  finding 
of  the  bill,  the  jury  return  that  they  are  ig- 
norant whether  the  person  accused  committed 
the  offence  charged  in  the  bill,  which  is  ex- 
pressed by  the  foreman  indorsing  on  the  bill, 
"  Ignoramus,"  "  Not  a  true  bill,"  or  similar 
words,  signing  his  name  as  before,  and  dating 
the  indorsement. 

As  to  the  witnesses,  and  the  power  of  the  jury 
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over  them.  The  jury  are  to  examine  all  the 
witnesses  in  support  of  the  bill,  or  enough  of 
them  to  satisfy  themselves  of  the  propriety 
(if  putting  the  accused  on  trial,  but  none  in 
favor  of  the  accused.  The  jury  are  the  sole 
judges  of  the  credit  and  confidence  to  which  a 
witness  before  them  is  entitled.  It  is  decided 
that  when  a  witness,  duly  summoned,  ap- 
pears before  the  grand  jury,  but  refuses  to  be 
sworn,  and  behaves  in  a  disrespectful  manner 
towards  the  jury,  they  may  lawfully  require 
the  officer  in  attendance  upon  them  to  take 
the  witness  before  the  court,  in  order  to  ob- 
tain its  aid  and  direction  in  the  matter.  8 
Cush.  Mass.  338;  14  Ala.  n.  s.  450.  Such  a 
refusal,  it  seems,  is  considered  a  contempt. 
14  Ala.  N.  s.  450. 

6.  Of  the  secrecy  to  be  observed.  This  ex- 
tends to  the  vote  given  in  any  case,  to  the 
evidence  delivered  by  witnesses,  and  to  the 
communications  of  the  jurors  to  each  other : 
the  disclosure  of  these  facts,  unless  under  the 
sanction  of  law,  would  render  the  imprudent 
juror  who  should  make  them  public  liable  to 
punishment.  Giving  intelligence  to  »  de- 
fendant that  a  bill  has  been  found  against 
him,  to  enable  him  to  escape,  is  so  obviously 
wrong  that  no  one  can  for  a  moment  doubt 
its  being  criminal.  The  grand  juror  who 
should  be  guilty  of  this  offence  might,  upon 
conviction,  be  fined  and  imprisoned.  The 
duration  of  the  secrecy  depends  upon  the 
particular  circvmistances  of  each  case.  20 
Mo.  326.  In  a  case,  for  example,  where  a 
witness  swears  to  a  fact  in  open  court,  on  the 
trial,  directly  in  opposition  to  what  he  swore 
before  the  grand  jury,  there  can  be  no  doubt 
that  the  injunction  of  secrecy,  as  far  as  re- 
gards this  evidence,  would  be  at  an  end,  and 
the  grand  juror  might  be  sworn  to  testify  what 
this  witness  swore  to  in  the  grand  jury's 
room,  in  order  that  the  witness  might  be  pro- 
secuted for  perjury.  2  Russell,  Crimes,  616; 
4  Me.  439 :  but  see,  contra,  2  Halst.  N.  J.  347 ; 
1  Carr.   &  K.  519.     See  Indictment  ;   Pke- 

SENTMENT  ;    CHARGE. 

GRAND  LARCENY.  In  Criminal 
Laiv.  By  the  English  law,  simple  larceny 
was  divided  into  grand  and  petit:  the  former 
was  committed  by  the  stealing  of  property  ex- 
ceeding twelve  pence  in  value ;  the  latter,  when 
the  property  was  of  the  value  of  twelve  pence 
or  under.  This  distinction  was  not  abolished 
till  the  reign  of  George  IV.  Grand  larceny 
was  a  capital  offence,  but  clergyable  unless 
attended  with  certain  aggravations.  Petty 
larceny  was  punishable  with  whipping,  "  or 
some  such  corporal  punishment  less  than 
death ;"  and,  being  a  felony,  it  was  subject 
to  forfeiture,  whether  upon  conviction  or 
flight. 

GRAND  SERJEANTT.  In  English 
La'w.  A  species  of  tenure  in  capite,  by  cer- 
tain personal  and  honorable  services  to  the 
king,  called  grand  in  respect  of  the  honor  of 
80  serving  the  king.  Instances  of  such  ser- 
vices are,  the  carrying  of  the  king's  banner, 
performing  some  service  at  his  coronation, 
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etc.  The  honorable  parts  of  this  tenure  were 
retained  and  its  oppressive  incidents  swept 
away  by  stat.  12  Car.  II.  c.  24.  Termes  de 
la  Ley ;  2  Sharswood,  Blackst.  Comm.  73  ;  1 
Stephen,  Comm.  198. 

GRANDCHILDREN.  The  children  of 
one's  children.  Sometimes  these  may  claim 
bequests  given  in  a  will  to  children  ;  though, 
in  general,  they  can  make  no  such  claim.  6 
Coke,  16.     See  Child  ;  Consteuction. 

GRANDFATHER.  The  father  of  one^s 
father  or  mother.  The  father's  father  is 
called  the  paternal  grandfather ;  the  mother's 
father  is  the  maternal  grandfather. 

GRANDMOTHER.  The  mother  of  one's 
father  or  mother.  The  father's  mother  is 
called  the  paternal  grandmother ;  the  mo- 
ther's mother  is  the  maternal  grandmother. 

GRANT.  A  generic  term  applicable  to 
all  transfers  of  real  property.  2  Washburn, 
Real  Prop.  517. 

A  transfer  by  deed  of  that  which  cannot 
be  passed  by  livery.  Williams,  Real  Prop. 
147,  149. 

An  act  evidenced  by  letters  patent  under 
the  great  seal,  granting  something  from  the 
king  to  a  subject.     Cruise,  Dig.  tit.  33,  34. 

A  technical  term  made  use  of  in  deeds  of 
conveyance  of  lands  to  import  a  transfer.  2 
Washburn,  Real  Prop.  620.  It  is  said  to  be 
construed  into  a  general  warranty.  See  Con- 
steuction. 

The  term  grant  was  anciently  and  in  strietness  of 
usage  applied  to  denote  the  conveyance  of  incorporeal 
rights,  though  in  the  largest  sense  the  term  com- 
prehends every  thing  that  is  granted  or  passed  from 
one  to  another,  and  is  applied  to  every  species  of 
property.  Grant  is  one  of  the  usual  words  in  a 
feoffment;  and  a  grant  differs  but  little  from  a  feoff- 
ment except  in  the  subject-matter;  for  the  opera- 
tive words  used  in  grants  are  dedi  et  conceaai,  "  have 
given  and  granted." 

Incorporeal  rights  are  said  to  lie  in  grant,  and 
not  in  livery ;  for,  existing  only  in  idea,  in  contem- 
plation of  law,  they  cannot  be  transferred  by  livery 
of  possession.  Of  course,  at  common  law,  a  con- 
veyance in  writing  was  necessary :  hence  they  are 
said  to  be  in  grant,  and  to  pass  by  the  delivery  of 
the  deed. 

By  the  word  grant,  in  a  treaty,  is  meant  not  only 
a  formal  grant,  but  any  concession,  warrant,  order, 
or  permission  to  survey,  possess,  or  settle,  whe- 
ther written  or  parol,  express,  or  presumed  from 
possession.  Such  a  grant  may  be  made  by  law,  as 
well  as  by  a  patent  pursuant  to  a  law.  12  Pet.  410. 
See  9  Ad.  <fc  E.  632;  6  Mass.  472;  9  Pick.  Mass.  80. 

Office  grant  applies  to  conveyances  made 
by  some  officer  of  the  law  to  effect  certain 
purposes  where  the  owner  is  either  unwilling 
or  unable  to  execute-  the  requisite  deeds  to 
pass  the  title. 

Private  grant  is  a  grant  by  the  deed  of  a 
private  person. 

Public  grant  is  the  mode  and  act  of  cre- 
ating a  title  in  an  individual  to  lands  which 
had  previously  belonged  to  the  government. 

The  public  lands  of  the  United  States  and 
of  the  various  states  have  been  to  a  great 
extent  conveyed  by  deeds  or  patents  issued 
in  virtue  of  general  laws ;  but  many  specific 
grants  have  also  been  made,  and  are  th« 
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Usual  method  of  transfer  during  the  colonial 
period.  See  2  Washburn,  Real  Prop.  517- 
536;  4Kent,Comm.450,494;  8  "Wheat.  543; 
6  Pet.  548;  16  id.  367  ;  Brightly,  Dig.  U.  S. 
Laws,  Lands,  Patent. 

Among  the  modes  of  conveyance  included 
under  office  grant  are  levies  and  sales  to  sa- 
tisfy execution  creditors,  sales  by  order  or 
decree  of  a  court  of  chancery,  sales  by  order 
or  license  of  court,  sales  for  non-payment  of 
taxes,  and  the  like.  See  Blackwell,  Tax,  Title 
patsim;  2  Washburn,  Real  Prop.  536-549. 

With  regard  to  private  grants,  see  Deed. 

GRANT,    BARGAIN,    AND    SELL. 

Words  used  in  instruments  of  conveyance  of 
real  estate.  See  Construction  ;  8  Barb.  N. 
Y.  463;  32  Me.  329;  1  T.  B.  Monr.  Ky.  30 ;  1 
Conn.  79;  5  Tenn.  124;  2  Binn.  Penn.  95; 
U  Serg.  &R.  Penn.  109;  1  Mo.  576;  1  Murph. 
No.  C.  343. 

GRANTEE.  He  to  vrhom  a  grant  is 
Inade. 

GRANTOR.  He  by  -whom  a  grant  is 
made. 

GRASSHEARTEC.  In  Old  English 
Law.  The  name  of  an  ancient  customary 
service  of  tenants'  doing  one  day's  vrork  for 
their  landlord. 

GRATIFICATION.  A  reward  given 
voluntarily  for  some  service  or  benefit  ren- 
dered, without  being  requested  so  to  do,  either 
expressly  or  by  implication. 

GRATIS  (Lat.).  Without  reward  or  con- 
sideration. 

When  a  bailee  undertakes  to  perform  some 
act  or  work  gratis,  he  is  answerable  for  his 
gross  negligence  if  any  loss  should  be  sus- 
tained in  consequence  of  it ;  but  a  distinction 
exists  between  non-feasance  and  misfeasance, 
— between  a  total  omission  to  do  an  act  which 
one  gratuitously  promises  to  do,  and  a  culpa- 
ble negligence  in  the  execution  of  it:  in  the 
latter  case  he  is  responsible,  while  in  the 
former  he  would  not,  in  general,  be  bound  to 
perform  his  contract.  4  Johns.  N.  Y.  84;  5 
Term,  143 ;  2  Ld.  Raym.  913. 

GRATIS  DICTUM  (Lat.).  A  saying  not 
required ;  a  statement  voluntarily  made  with- 
out necessity. 

GRATUITOUS  CONTRACT.  In  Civil 
Law.  One  the  object  of  which  is  for  the 
beueflt  of  the  person  with  whom  it  is  made, 
without  any  profit,  received  or  promised,  as  a 
consideration  for  it :  as,  for  example,  a  gift. 
1  Bouvier,  Inst.  n.  709, 

GRAVAMEN  (Lat.).  The  grievance 
complained  of;  the  substantial  cause  of  the 
action.     See  Greenleaf,  Ev.  §  66. 

GRAVE.  A  place  where  a  dead  body  is 
ihterred. 

.  The  violation  of  the  grave,  by  taking  up 
the  dead  body,  or  stealing  the  coffin  or  grave- 
dothes,  is  a  misdemeanor  at  common  law,  1 
Russell,  Crimes,  414,  and  has  been  made  the 
subject  of  statutory  enactment  in  some  of  the 
ttates.     See  2  Bishop,  Crim.  Law,  \i  1022- 


1024;  Dearsl.  &  B.  Cr.  Cas.  160;  19  Pick. 
Mass.  304 ;  4  Blackf  Ind.  328. 

A  singular  case,  illuetrativ.e  of  this  subject,  oc- 
curred in  Louisiana.  A  son,  who  inherited  a  large 
estate  from  his  mother,  buried  her  with  all  her  jew- 
els, worth  two  thousand  dollars :  he  then  made  a 
Sale  of  all  he  inherited  from  his  mother  for  thirty 
thousand  dollars.  After  this,  a  thief  broke  the 
grave  and  stole  the  jewels,  which,  after  his  convic- 
tion, were  left  with  the  Slerk  of  the  court,  to  be  de- 
livered to  the  owner.  The  son  claimed  them,  and 
so  did  the  purchaser  of  the  inheritance;  it  was 
held  that  the  jewels,  although  buried  with  the  mo- 
ther, belonged  to  the  son,  and  that  they  passed  to 
the  purchaser  by  a  sale  of  the  whole  inheritance. 
6  Kob.  La.  488.     See  Dead  Body. 

GREAT  CATTLE.  In  English  Law. 
All  manner  of  beasts,  except  sheep  and  year- 
lings.   2  Rolle,  173. 

GREAT  CHARTER.  See  Magna 
Chaeta. 

GREAT  ItA'W.  The  name  of  an  act  of 
the  legislature"  of  Pennsylvania,  passed  at 
Chester  immediately  after  the  arrival  of  Wil- 
liam Penn,  December  7,  1682.  Sergeant, 
Land  Laws  of  Penn.  24,  230. 

GREAT  TITHES.  In  Ecclesiastical 
Law.  The  more  valuable  tithes ;  as,  corn, 
hay,  and  wood.  3  Burn,  Eccl.  Law,  680, 
681 ;  3  Stephen,  Comm.  127. 

GREEN  CLOTH.  An  English  board  or 
court  of  justice,  composed  of  the  lord  steward 
and  inferior  officers,  and  held  in  the  royal 
household:  so  named  from  the  cloth  upon 
the  board  at  which  it  is  held. 

GREEN  WAX.  In  English  Law.  The 
name  of  the  estreats  of  fines,  issues,  and 
amercements  in  the  exchequer,  delivered  to 
the  sherifi'  under  the  seal  of  that  court,  which 
is  made  with  green  wax. 

GREMIO.  In  Spanish  Law.  The  union 
of  merchants,  artisans,  laborers,  or  other 
persons  who  follow  the  same  pursuits  and  are 
governed  by  the  same  regulations.  The  word 
guild,  in-  English,  has  nearly  the  same  signi- 
fication. 

6REMIUM  (Lat.).  Bosom.  Ainsworth, 
Diet.  De  gremio  mittere,  to  send  from  their 
bosom :  used  of  one  sent  by  an  ecclesiastical 
corporation  or  body.  A  latere  mittere,  to  send 
from  his  side,  or  one  sent  by  an  individual : 
as,  a  legate  sent  by  the  pope.  DuCange.  In 
English  law,  an  inheritance  is  said  t»  be  in 
gremio  legis,  in  the  bosom  or  under  the  pro- 
tection of  the  law,  when  it  is  in  abeyance. 
See  In  Nubibus. 

GRESSUME  (variously  spelled  Gres- 
same,  Gressum,  Grossome;  Scotcn,  grassum). 

In  Old  English  Law.  A  fine  due  from 
a  copyholder  on  the  death  of  his  lord.  Plowd. 
fol.  271,  285  ;  1  Strange,  654.  Cowel  derives 
it  from  gersum. 

GRITHBRECH  (Sax.  grith,  peace,  and 
hrych,  breaking).  Breach  of  the  king's 
peace,  as  opposed  to  frithbrech,  a  breach  of 
the  nation's  peace  with  other  nations.  Leges 
Hen.  I.  c.  36;  Chart.  Willielm.  Conq.  Eocles. 
S.  Pauli  in  Hist,  ejusd.  fol.  90. 
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GROSS  ADVENTURE.  In  Maritime 
Iia'W.  A  maritime  or  bottomry  loan.  It  is 
BO  called  because  the  lender  exposes  his  mo- 
ney to  the  perils  of  the  sea,  and  contributes 
to  the  gross  or  general  average.  Pothier  ; 
Pardessus,  Dr.  Com. 

GROSS  AVERAGE.  In  Maritime 
Law.  That  kind  of  average  which  falls  on 
the  ship,  cargo,  and  freight,  and  is  distin- 
guished from  particular  average.  See  Ave- 
rage. 

GROSS  NEGLIGENCE.  The  omission 
of  that  care  which  even  inattentive  and 
thoughtless  men  never  fail  to  take  of  their 
own  property.     Jones,  Bailm. 

Lata  culpa,  or,  as  the  Roman  lawyers  most  accu- 
rately call  it,  dolo  jproxima,  is,  in  practice,  consi- 
dered as  equivalent  to  doUts,  or  fraud  itself.  It 
must  not  be  confounded,  however,  with  fraud ;  for 
it  may  exist  consistently  with  good  faith  and  ho- 
nesty of  intention,  according  to  common-law  au- 
thorities. 

GROSS  -WEIGHT.  The  total  weight 
of  goods  or  merchandise,  with  the  chests, 
bags,  and  the  like,  from  which  are  to  be  de- 
ducted tare  and  tret.  , 

GROSSOME.  In  Old  English  Law. 
A  fine  paid  for  a  lease.  Corrupted  from  ger- 
sum.     Plowd.  fol.  270,  285 ;  Cowel. 

GROUND  ANNUAL.  In  Scotch  Law. 
An  annual  rent  of  two  kinds:  Jirst,  the  feu- 
duties  payable  to  the  lords  of  erection  and 
their  successors ;  second,  the  rents  reserved 
for  building-lots  in  a  city,  where  sub-feus  are 
prohibited.   .  This  rent  is  in  the  nature  of  a 

ferpetual  annuity.  Bell,  Diet. ;  Erskine, 
nst.  11.  3.  52. 

GROUND  RENT.  Rent  paid  for  the  pri- 
vilege of  building  on  another  man's  land. 
Johnson  ;  Webster.  A  rent  reserved  by  the 
owner  of  unimproved  land  upon  a  lease  of 
the  land  to  be  built  upon,  as  contradistin- 
guished from  the  rent  paid  to  the  lessee  by 
his  tenant  of  the  premises  where  the  buildings 
are  erected,  and  from  the  ordinary  rent  paid 
by  the  tenant  to  his  landlord  upon  a  demise 
of  lands  and  tenements. 

A  rent  reserved  to  himself  and  his  heirs, 
by  the  grantor  of  land  in  fee-simple,  out  of 
the  land  conveyed.  See  9  Watts,  Penn.  262; 
8  Watts  &  S.  Penn.  185 ;  2  Am.  Law  Reg. 
577. 

2.  In  Pennsylvania,  it  is  real  estate,  and 
in  case  of  intestacy  goes  to  the  heir.  14 
Penn.  St.  444.  The  interest  of  the  owner 
of  the  rent  is  an  estate  altogether  dis- 
tinct and  of  a  very  diiferent  nature  from 
that  which  the  owner  of  the  land  has  in  the 
land  itself.  Each  is  the  owner  of  a  fee-sim- 
ple estate.  The  one  has  an  estate  of  inherit- 
ance in  the  rent,  and  the  other  has  an  estate 
of  inheritance  in  the  land  out  of  which  the 
rent  issues.  The  one  is  an  incorporeal  inhe- 
ritance in  fee,  and  the  other  is  a  corporeal 
inheritance  in  fee.  Irwin  v.  Bank  of  United 
States,  1  Barr,  349,  per  Kennedy,  J.  So,  the 
owner  of  the  rent  is  not  liable  for  any  part 
of  the  taxes  assessed  upon  the  owner  of  the 


land  out  of  which  the  rent  issues.  1  Whart. 
Penn.  72;  4  Watts,  Penh.  98.  Being  real 
estate,  it  is  bound  by  a  judgment,  and  may 
be  mortgaged  like  other  real  estate.  It  is  a 
rent-service.     1  Whart.  Penn.  337. 

A  ground-rent,  being  a  renf/service,  is,  of 
course,  subject  to  all  the  incidents  of  such  a 
rent.  Thus,  it  is  distrainable  of  common, 
right,  that  is,  by  the  common  law.  Cok^, 
Litt.  142  a;  Kenege  v.  Elliott,  svpra.  So, 
also,  it  may  be  apportioned.  Ingersoll  v.  Ser- 
geant, stipra.  And  this  sometimes  takes 
place  by  operation  of  law,  as  when  the  owner 
of  the  rent  purchases  part  of  the  land ;  in 
which  case  the  rent  is  apportioned,  and  ex- 
tinguished jn'o  tanto.  Littleton,  222.  And 
the  reason  of  the  extinguishment  is  that  a  rent- 
service  is  given  as  a  return  for  the  possession 
of  the  land.  Thus,  upon  the  enjoyment  of 
the  land  depends  the  obligation  to  pay  the 
rent;  and  if  the  owner  of  the  rent  purchases 
part  of  the  land,  the  tenant  no  longer  en- 
joying that  portion  is  not  liable  to  pay  rent 
tor  it,  and  so  much  of  the  rent  as  issued  out 
of  that  portion  is,  consequently,  extinguished. 
See  2  Blaokstone,  Comm.  41 ;  1  Whart.  Penn. 
235,352;  Zid.  197,  365. 

3.  At  law,  the  legal  ownership  of  these 
two  estates — that  in  the  rent  and  that  in  the 
land  out  of  which  it  issues — can  coexist  only 
while  they  are  held  by  different  persons  or  in 
different  rights ;  for  the  moment  they  unite 
in  one  person  in  the  same  right,  the  rent  is 
merged  and  extinguished.  2  Binn.  Penn. 
142;  3  Penn.  Law  Jour.  232;  6  Whart.  Penn. 
382;  5  Watts,  Penn.  457.  But  if  the  one 
estate  or  intestate  be  legal  and  the  other  equi- 
table, there  is  no  merger.  6  Whart.  Penn. 
283.  In  equity,  however,  this  doctrine  of 
merger  is  subject  to  very  great  qualification. 

A  merger  is  not  favored  in  equity;  and 
the  doctrine  there  is  that  although  in  some 
cases,  where  the  legal  estates  unite  in  the  same 
person  in  the  same  right,  a  merger  will  take 
place  against  the  intention  of  the  party  whose 
interests  are  united  (see  3  Whart.  Penn.  421, 
and  cases  there  cited),  yet,  as  a  general  rule, 
the  intention,  actual  or  presumed,  of  such 
party  will  govern ;  and  where  no  intention  is 
expressed,  if  it  appears  most  for  his  advan- 
tage that  a  merger  should  not  take  place,  such 
will  be  presumed  to  have  been  his  inten- 
tion ;  and  that  it  is  only  in  cases  where  it  is 
perfectly  indifferent  to  the  party  thus  inte- 
rested that,  in  equity,  a  merger  occurs.  5 
Watts,  Penn.  457  ;  8  id.  146:  4  Whart.  Penn. 
421 ;  6  id.  283;  1  Watts  &  S.  Penn.  487. 

4.  A  ground-rent  being  a  freehold  estate, 
created  by  deed  and  perpetual  by  the  terms 
of  its  creation,  no  mere  lapse  of  time  with- 
out demand  of  payment  raises,  at  common 
law,  a  presumption  that  the  estate  has  been 
released.     1  Whart.  Penn.  229.  ' 

But  this  is  otherwise  in  Pennsylvania  now, 
by  act  of  April  27, 1855,  sec.  7,  Pamph.  Laws, 
369,  whereby  a  presumption  of  a  release  or 
extinguishment  is  created  where  no  payment, 
claim,  or  demand  is  made  for  the  rent,  nor 
any  declaration  or  acknowledgment  of  its  ex- 
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.istence  made  by  the  owner  of  the  premises 
eubject  to  the  rent,  for  the  period  of  twenty- 
ono  years.  This  applies  to  the  estate  in 
the  rent,  and  comprehends  the  future  pay- 
ments. But,  independently  of  this  act  of 
assembly,  arrearages  of  rent  which  had 
fallen  due  twenty  years  before  commence- 
ment of  suit  might  be  presumed  to  have  been 
paid.  1  Whart.  Penn.  229.  These  arrear- 
ages are  a  lien  upon  the  land  out  of  which 
(he  rent  issues;  but,  as  a  general  rule,  the 
lien  is  discharged  by  a  judicial  sale  of  the 
land,  and  attaches  to  tba  fund  raised  by  the 
sale.  See  2  Binn.  Penn.  146;  3  Watts  &  S. 
Penn.  9;  8  id.  381;  9  id.  189;  4  Whart. 
Penn.  516;  2  Watts,  Penn.  378;  3  id.  288; 
1  Penn.  St.  349 ;  2  id.  96. 

5>  As  ground-rent  deeds  are  usually  drawn, 
the  owner  of  the  rent  has  three  remedies  for 
the  recovery  of  the  arrearages,  viz.:  by  ac- 
tion, distress,  and  (for  want  of  sufficient  dis- 
tress) the  right  to  re-enter  and  hold  the  land 
as  of  the  grantor's  former  estate.  See  2  Am. 
Law  Reg.  577 ;  3  id.  65. 

GROUNDAGE.  In  Maritime  Law. 
The  consideration  paid  for  standing  a  ship  in 
a  port.    Jacob,  Law  Diet. 

GROWING  CROPS.  Growing  crops 
'  of  grain,  potatoes,  turnips,  and  all  annual 
crops  raised  by  the  cultivation  of  man,  are 
'  in  certain  cases  personal  chattels,  and  in 
others,  part  of  the  realty.  If  planted  by  the 
owner  of  the  land,  they  are  a  part  of  the  realty, 
but  may  by  sale  become  personal  chattels, 
if  they  are  fit  for  harvest,  and  the  sale  con- 
templates their  being  cut  and  carried  off,  and 
not  a  right  in  the  vendee  to  enter  and  culti- 
vate. So  even  with  trees.  4  Mete.  Mass. 
580 ;  9  Barnew.  &  C.  561 ;  Hob.  173 ;  1  Atk. 
Ch.  175  ;  7  N.  H.  522;  11  Coke,  50.  So,  if  a 
tenant  who  holds  for-  a  certain  time  plant 
annual  crops,  or  even  trees  in  a  nursery  for 
purposes  of  transplantation  and  sale,  they 
are  personal  chattels  when  fit  for  harvest.  1 
Mete.  Mass.  27,  313 ;  2  East,  68 ;  4  Taunt. 
316,  per  Heath,  3.  If  planted  by  a  tenant 
for  uncertain  period,  they  are  regarded,  whe- 
ther mature  or  not,  in  many  respects  as  per- 
.  Bonal  property,  but  liable  to  become  part  of 
the  realty  if  the  tenant  voluntarily  abandons 
or  forfeits  possession  of  the  premises.  5  Coke, 
116  a;  5  Ilalst.  N.  J.  128 ;  Coke,  Litt.  55  ;  2 
Johns.  N.  Y.  418,  421,  n.  See  2  Dan.  Ky. 
206  ;  2  Rawie,  Penn.  161 ;  1  Washburn,  Real 
Prop.  3. 

GUARANTEE.  He  to  whom  a  guarantee 
is  made. 

The  guarantee  is  entitled  to  receive  pay- 
ment, in  the  first  place,  from  the  debtor,  and, 
secondly,  from  the  guarantor.     He  must  be 
careful  not  to  give  time,  beyond  that  stipu- 
lated in  the  original  agreement,  to  the  debtor, 
without  the  consent  of  the  guarantor.     The 
guarantee  should,   at   the.  instance  of   the 
,  guarantor,  bring  an  action  against  the  prin- 
■  Cipal  for  the  recovery  of  the  debt.    2  Johns. 
.  Ch.  N.  Y.  554  i  17  Johns.  N.  Y.  384;  8  Serg. 
\  R.  Penn.  116 ;  10  id.  33 ;  2  Brown,  Ch.  579, 


582;  2  Yes.  Ch.  542.  But  the  mere  omissiuu 
of  the  guarantee  to  sue  the  principal  debtor 
will  not,  in  general,  discharge  the  guarantor. 
8  Serg.  &R.  Penn.  112;  3  Yeates,  Penn.  157; 
6  Binn.  Penn.  292,  300. 

GUARANTOR.  He  who  makes  a  gua- 
ranty. 

A  guaraator  may  be  discharged  by  neglect 
to  notify  him  of  non-payment  by  the  princi- 
pal; but  the  same  strictness  is  not  required 
to  charge  him  as  is  required  to  charge  an 
indorser. 

GUARANTT.  Anundertakingtoanswer 
for  another's  liability,  and  collateral  thereto. 
A  collateral  undertaking  to  pay  the  debt 
of  another  in  case  he  does  not  pay  it. 
Shaw,  C.  J.,  24  Pick.  Mass.  252. 

It  is  distinguished  from  suretyship  in  being 
a  secondary,  while  that  is  a  primary,  obliga- 
tion ;  or,  as  sometimes  defined,  guaranty  is  an 
undertaking  that  the  debtor  shall  pay ;  surety- 
ship, that  the  debt  shall  be  paid. 

'The  undertaking  is  essentially  in  the  alter- 
native. A  guarantor  cannot  be  sued  as  a 
promisor,  as  the  surety  may:  his  contract 
must  be  specially  set  forth.  A  guarantor 
warrants  the  solvency  of  the  promisor,  which 
an  indorser  does  not.    8  Pick.  Mass.  423. 

Guaranty  is  limited  to  mercantile  under- 
takings, or  to  instruments  not  under  seal; 
suretyship  applies  generally. 

2.  At  common  law,  a  guaranty  could  be 
made  by  parol ;  but  by  the  Statute  of  Frauds, 
29  Car.  II.  c.  3,  re-enacted  almost  in  terms  in 
the  several  states,  it  is  provided  that  "No 
action  shall  be  brought  whereby  to  charge 
the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage 
of  another  person, ....  unless  the  agreement 
upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  signed  by  the  party  to  be  charged 
therewith,  or  by  some  person  thereunto  by 
him  lawfully  authorized." 

The  following  classes  of  promises  have 
been  held  not  within  the  statute,  and  valid 
though  made  by  parol. 

First,  where  there  is  a  liability  pre-exist- 
ent  to  the  new  promise. 

1.  Where  the  principal  debtor  is  discharged 
by  the  new  promise  being  made,  3  Bingh. 
N.  c.  889 ;  5  Chandl.  Wise.  61;  28  Vt.  135 ;  29 
id.  169;  5  Cush.  Mass.  488;  8  Gray,  Mass. 
233 ;  1  Q.  B.  933 ;  8  Johns.  N.  Y.  376 ;  13  Md. 
141;  4  Bos.  &  P.  124;  Browne,  Stat.  Fr.J? 
166,  193 ;  and  an  entry  of  such  discharge  in 
the  creditor's  books  is  sufficient  proof  3  Hill, 
So.  C.  41.  This  may  be  done  by  agreement 
to  that  effect,  1  All.  Mass.405,by  novation,  by 
substitution,  or  by  discharge  under  final  pro- 
cess, 1  Barnew.  &  Aid.  297;  but  mere  for- 
bearance, or  an  agreement  to  forbear  press- 
ing the  claim,  is  not  enough.  1  Smith,  Lead. 
Cas.  5th  Am.  ed.  387;  6  Vt.  666. 

2.  Where  the  principal  obligation  is  void 
or  not  enforceable  when  the  new' promise  ii 
made,  and  this  is  contemplated  by  the  parties. 
But  if  not  so  contemplated,  then  the  new  pn>- 
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mise  is  void.  Burge,  Surety.  10 ;  2  Ld.  Raym. 
1085;  1  Burr.  373.  But  6ee,  on  this  point, 
17  Md.  283;  13  Johns.  N.  Y.  175;  6  Ga.  14. 

3.  So  where  the  promise  does  not  refer  to 
the  particular  debt,  or  where  this  is  unascer- 
tained.    1  Wils.  305. 

In  these  three  classes  the  principal  obliga- 
tion ceases  to  exist  after  the  new  promise  is 
mad?. 

4.  Where  the  promisor  undertakes  for  his 
own  debt.  But  the  mere  fact  that  he  is  in- 
debted will  not  suffice,  unless  his  promise  re- 
fers to  that  debt;  nor  is  it  sufficient  if  he 
subsequently  becomes  indebted  on  his  own 
account,  if  not  indebted  when  he  promises, 
or  if  it  is  then  contingent.  4  Hill,  N.  Y. 
211.  And  if  his  own  liability  is  discharged 
or  non-existent,  the  promise  is  within  the 
statute.     14  Penn.  473. 

5.  Where  the  new  promise  is  in  considera- 
tion of  property  placed  by  the  debtor  in  the 
promisor's  hands.  1  Gray,  Mass.  391 ;  41  Me. 
559. 

6.  Where  the  promise  does  not  relate  to 
the  promisor's  property,  but  to  that  of  the 
debtor  in  the  hands  of  the  promisor. 

7.  Where  the  promise  is  made  to  the 
debtor,  not  the  creditor ;  because  this  is  not 
the  debt  of  "  another"  than  the  promisee.  1 
Gray,  Mass.  76;  11  Ad.  &  E.  488. 

8.  Where  the  creditor  surrenders  a  lien 
on  the  debtor  or  his  property,  which  the  pro- 
misor acquires  or  is  benefited  by,  Fell, 
Guar.  c.  2 ;  Addison,  Cont.  38 ;  7  Johns.  N.  Y. 
463;  3  Burr.  1886;  2  Barnew.  &  Aid.  613; 

,  21  N.  Y.  412;  but  not  so  where  the  surrender 
of  the  lien  does  not  benefit  the  promisor.  3 
Mete.  Mass.  396;  21  N.  Y.  412. 

In  the  five  last  classes,  the  principal 
debt  may  still  subsist  concurrently  with  the 
new  promise,  and  the  creditor  will  have  a 
double  remedy;  but  the  fulfilment  of  the 
new  promise  will  discharge  the  principal 
debt,  because  he  can  have  but  one  satisfac- 
tion. The  repeated  dicta,  that  if  the  prin- 
cipal debt  subsists,  the  promise  is  collateral 
and  within  the  statute,  are  not  sustainable. 
30  Vt.  641.  But  the  general  doctrine  now 
is  that  the  transaction  must  amount  to  a 
purchase,  the  engagement  for  the  debt  being 
the  consideration  therefor,  in  whole  or  in 
part.    1  Gray,  Mass.  391 ;  5  Cush.  Mass.  488. 

3.  Second,  if  the  new  promise  is  for  a 
liability  then  first  incurred,  it  is  original,  if 
exclusive  credit  is  given  to  the  promisor.  5 
All.  Mass.  370;  13  Gray,  Mass.  613 ;  28  Conn. 
544;  Browne,  Stat.  Fr.  g  195.  Whether  exclu- 
sive credit  is  so  given,  is  a  question  of  fact  for 
the  jury.  7  Gill,  Md.  7.  Merely  charging  the 
debtor  cm  a  book-account  is  not  conclusive. 

Whether  promises  merely  to  indemnify 
come  within  the  statute,  is  not  wholly  settled. 
Browne,  Stat.  Fr.  §  158.  In  many  eases  they 
are  held  to  be  original  promises,  and  not  within 
the  statute.  15  Johns.  N.  Y.  425;  4  Wend. 
N.  Y.  657.  But  few  of  the  cases,  however, 
have  been  decided  solely  on  this  ground,  most 
of  them  falling  within  the  classes  of  original 
promises  before  specified.   On  principle,  such 


contracts  seem  within  the  statute  if  there  is  • 
liability  on  the  part  of  any  third  person  t» 
the  promisee.  If  not,  these  promises  would 
be  original  under  class  seven,  abbve.  Where 
the  indemnity  is  against  the  promisor's  owa 
default,  he  is  already  liable  without  his  pro- 
mise to  indemnify;  and  to  make  the  promise 
collateral  would  make  the  statute  a  covert 
frtod.  10  Ad.  &  E.  453  ;  1  Gray,  Mass.  391  j 
10  Johns.  N.  Y.  242;  1  Ga.  294;  5  B.  Monr. 
Ky.  382;  20  Vt.  205;  10  N.  H.  175;  1  Conn. 
519 ;  5  Me.  504. 

4.  Third,  guaranties  may  be  given  for 
liabilities  thereafter  to  be  incurred,  and  will 
attach  when  the  liability  actually  accrues. 
In  this  class  the  promise  will  be  original,  and 
not  within  the  statute,  if  credit  is  given  to 
the  promisor  exclusively.  2  Term,  80;  1 
Cowp.  227.  But  where  the  future  obligation 
is  contingent  merely,  the  new  promise  is 
held  not  within  the  statute,  on  the  ground 
that  there  is  no  principal  liability  when  the 
collateral  one  is  incurred.  Browne,  Stat.  Fr. 
5  196.  But  this  doctrine  is  questionable 
if  the  agreement  distinctly  contemplates  the 
contingency.  1  Cranch,  C.  C.  77 ;  5  Hill, 
N.  Y.  483.  An  oifer  to  guarantee  must  be 
accepted  within  a  reasonable  time ;  but  no 
notice  of  acceptance  is  required  if  property 
has  been  delivered  under  the  guaranty,  o 
Gray,  Mass.  211 ;  2  Mich.  511. 

Guaranty  may  be  made  for  the  tort  as  well 
as  the  contract  of  another,  and  then  comes 
under  the  term  miscarriage  in  the  statute. 

2  Barnew.  &  Aid.  613;  2  Day,  Conn.  457;  1 
Wils.  305  ;  9  Cow.  N.  Y.  154 ;  14  Pick.  Mass. 
174.  All  guaranties  need  a  consideration  to 
support  them,  none  being  presumed  as  in 
case  of  promissory  notes;  and  the  considera- 
tion must  be  expressed  in  a  written  guaranty. 

3  Johns.  N.  Y.  310  ;  7  Wend.  N.  Y.  246  ;  24 
id.  N.  Y.  35 ;  21  N.  Y.  31 6 ;  5  East,  10.  For- 
bearance to  sue  is  good  consideration.  1  Kebl. 
114 ;  Croke  Jac.  683  ;  3  Bulstr.  206  ;  Burge, 
Surety.  12;  Browne,  Stat.  Fr.  §  190;  1  Cow. 
N.  Y.  99 ;  4  Johns.  N.  Y.  257 ;  6  Conn.  81. 
Where  the  guaranty  is  contemporaneous  with 
the  principal  obligation,  it  shares  the  consi- 
deration of  the  latter.  8  Johns.  N.  Y.  29 ;  1 
Paine,  C.  C.  580 ;  14  Wend.  N.  Y.  246 ;  2 
Pet.  170;  3  Mich.  396;  36  N.  H.  73. 

A  guaranty  may  be  for  a  single  act,  or 
may  be  continuous, 

5.  The  authorities  are  not  agreed  as  to  the 
negotiability  of  a  guaranty.  It  is  held  that 
a  guaranty  which  is  a  separate  and  distinct 
instrument  is  not  negotiable  separately.  8 
Watts,  Penn.  361 ;  3  Watts  &  S.  Penn.  272; 

4  Chandl.  Wise.  151 ;  14  Vt.  233.  But  if  a 
guaranty  is  on  a  negotiable  note,  it  is  nego- 
tiable with  the  note;  and  if  the  note  is  to 
bearer,  the  guaranty  has  been  held  to  be  ne- 
gotiable in  Itself.  24  Wend.  N.  Y.  456 ;  § 
Humphr.  Tenn.  261.  But  an  equitable  inter- 
est passes  by  transfer,  and  the  assignee  may 
sue  in  the  name  of  the  assignor.  12  Serg.  & 
R.  Penn.  100;  20  Vt.  506. 

It  is  held  that  a  guaranty  is  not  enforce- 
able by  others  than  those  to  whom  it  is  dj- 
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eeoted,  3  MoLean,  C.  C.  279;  1  Gray,  Mass. 
3.17;  13  id.  69;  6  Watts,  Penn.  182;  10 
Ala.  N.  s.  793,  although  they  advance  goods 
thereon.    4  Cranch,  224. 

In  one  case  it  was  held  that  the  guarantor 
was  not  bound  where  the  guaranty  was  ad- 
dressed to  two  and  acted  on  by  one  of  them 
only.  3  Tex.  199.  It  was  held,  also,  that  the 
guaranty  was  not  enforceable  by  the  survitor 
of  two  to  whom  it  was  addressed,  for  causes 
occurring  since  the  decease  of  the  other.  7 
Term,  254. 

In  the  case  of  promissory  notes,  a  distinc- 
tion has  sometimes  been  made  between  a 
guaranty  of  payment  and  a  guaranty  of  col- 
fectability;  the  latter  requiring  that  the 
holder  shall  diligently  prosecute  the  prin- 
(fipal  debtor  without  avail.  4  Wise.  190;  25 
Conn.  576;  2  Hill,  N.  Y.  139;  6  Barb.  N.  Y. 
647 ;  26  Me.  358 ;  4  Conn.  527. 

It  has  in  some  cases  been  held  that  an  in- 
dorsement in  blank  on  a  promissory  note  by 
a  stranger  to  the  note  was  primd  facie  a 
guara,nty. 

6.  A  guarantor  is  discharged  by  a  material 
alteration  in  the  contract  without  his  consent. 

The  guarantor  may  also  be  discharged  by 
the  neglect  of  the  creditor  in  pursuing  the 
principal  debtor.  The  same  strictness  as  to 
demand  and  notice  is  not  necessary  to  charge 
a  guarantor  as  is  required  to  charge  an 
itidurser;  but  in  the  case  of  a  guarantied 
note  the  demand  on  the  maker  must  be  made 
in  a  reasonable  time,  and  if  he  is  solvent  at 
the  time  of  the  maturity  of  the  note,  and  re- 
mains 80  for  such  reasonable  time  afterwards, 
the  guarantor  does  not  become  liable  for  his 
subsequent  insolvency.  8  East,  242;  2  H. 
Blackst.  612 ;  18  Pick.  Mass.  534.  Notice  of 
non-payment  must  also  be  given  to  the  gua- 
rantor, 2  Ohio,  430 ;  but  where  the  name  of 
the  guarantor  of  a  promissory  note  does  not 
appear  on  the  note,  such  notice  is  not  neces- 
sary unless  damage  is  sustained  thereby,  and 
in  such  case  the  guarantor  is  discharged  only 
totheextentof  such  damage.  12Pet.  497.  Itis 
not  necessary  that  an  action  should  be  brought 
against  the  principal  debtor.  7  Pet.  113.  See, 
also,  2  Watts,  Penn.  128 ;  11  Wend.  N.  Y.  629. 
From  the  close  connection  of  guaranty  with 
suretyship,  it  is  convenient  to  consider  many 
of  the  principles  common  to  both  under  the 
head  of  suretyship,  which  article  see. 

Consult  Fell  on  Guaranty;  Burge,  Theo- 
bald, on  Suretyship;  Browne  on  Statute  of 
Frauds;  Addison,  Chitty,  Parsons,  Story,  on 
Contracts. 

OTTARDIAN.  One  who  legally  has  the 
eare  and  management  of  the  person,  or  the 
estate,  or  both,  of  a  child  during  its  minority. 
Reeve,  Dom.  Rel.  311. 

A  person  having  the  control  of  the  property  of  a 
minor  without  that  of  his  person  is  known  in  the 
irivil  law,  OS  well  as  in  some  of  the  states  of  the 
United  States,  \>j  the  name  of  ourator.  1  Le^.  61. 
4u  Droit  Civ.  Bom.  241;  Mo.  Rev.  Stat.  1855,823. 

3.  Guardian  by  chancery.  This  guardian- 
ship, although  unknown  at  the  common  law, 
ie  well  established  in  practice  now.    It  grew 


up  in  the  time  of  William  III.,  and  had  ita 
foundation  in  the  royal  prerogative  of  the 
king  as  parens  patrice.  2  Fonblanque,  £q. 
5th  ed.  246. 

This  power  the  sovereign  is  presumed  to  bare  de- 
legated to  the  chancellor.  10  Ves.  Ch.  63;  2  P. 
Will.  Ch.  118;  Reeve,  Dom.  Rel.  317.  By  virtu* 
of  it,  the  chancellor  appoints  a  guardian  where 
there  is  none,  and  exercises  a  superintending  con- 
trol over  all  guardians,  however  appointed,  remov- 
ing them  for  misconduct  and  appointing  others  in 
their  stead.  Coke,  Litt.  89 ;  2  Buletr.  679 ;  1  P. 
Will.  703;  8  Mod.  214;  1  Ves.  Ch.  160;  2  Kent, 
Comm.  227. 

This  power,  in  the  United  States,  resides  in 
courts  of  equity,  1  Johns.  Ch.  N .  Y.  99  ;  2  id.  439, 
and  in  probate  or  surrogate  courts.  2  Kent,  Comm. 
226;  30  Miss.  458;  3  Bradf.  Surr.  N.  Y.  133. 

Guardian  by  nature  is  the  father,  and,  on 
his  death,  the  mother.  2  Kent,  Comm.  220; 
2  Root,  Conn.  320;  7  Cow.  N.  Y.  36:  2 
Wend.  N.  Y.  158 ;  4  Mass.  .675. 

This  guardianship,  by  the  common  law,  extends 
only  to  the  person,  and  the  subject  of  it  Is  the  heir 
apparent,  and  not  the  other  children, — not  even  the 
daughter  when  there  are  no  sons;  for  they  are  not 
heirs  apparent,  but  presumptive  heirs  only,  since 
their  heirship  may  be  defeated  by  the  birth  of  a 
son  after  their  father's  decease.  But  as  all  the  chil- 
dren male  and  female  equally  inherit  with  us,  this 
guardianship  extends  to  all  the  children,  as  an  in- 
herent right  in  their  parents  during  their  minority. 
2  Kent,  Comm.  220. 

3.  The  mother  of  a  bastard  child  is  its  natural 
guardian.  6  Blackf.  Ind.  357;  2  Mass.  109;  12  id. 
383 ;  Reeve,  Dom.  Rel.  314,  note.  The  power  of  a 
natural  guardian  over  the  person  of  his  ward  is 
perhaps  better  explained  by  reference  to  the  rela- 
tion uf  parent  and  child.  See  DoHiciL.  It  is  well 
settled  that  the  court  of  chancery  may,  for  just 
cause,  interpose  and  control  the  authority  and  dis- 
cretion of  the  parent  in  the  education  and  care  of 
his  child.  5  East,  221;  8  Paige,  Ch.  N.  T.  47;  10 
Ves.  Ch.  52. 

A  guardian  by  nature  isliot  entitled  to  the  con- 
trol of  his  ward's  personal  property,  34  Ala.  H.  8. 
15,  665;  1  P.  Will.  285;  7  Cow.  N.  Y.  36;  6  Conn. 
474;  7  Wend.  N.  Y.  354;  3  Pick.  Mass.  213,  unless 
by  statute.  See  19  Mo.  345.  The  father  must  sup- 
port his  ward.  2  Bradf.  Surr.  N.  Y.  341.  Bat 
where  his  means  are  limited,  the  court  will  grant 
an  allowance  out  of  his  child's  estate.  Id.'j  1 
Brown,  Ch.  387.  But  the  mother,  if  guardian,  is 
not  obliged  to  support  her  child  if  it  has  sufficient 
estate  of  its  own ;  nor  is  she  entitled,  like  the  fa- 
ther, when  guardian,  to  its  services,  unless  she  is 
compelled  to  isaintain  it. 

A  father  as  guardian  by  nature  has  no  right  to 
the  real  or  personal  estate  of  his  child  :  that  right, 
whenever  he  has  it,  must  be  as  a  guardian  in  soc- 
age, or  by  some  statutory  provision.  15  Wend. 
N.  Y.  631. 

4.  Guardian  by  nurture.  This  guardian- 
ship belonged  to  the  father,  then  to  the  mother. 

The  subject  of  it  extended  to  the  younger  chil- 
dren, not  the  heirs  apparent.  In  this  country  it 
does  not  exist,  or,  rather,  it  is  merged  in  the  higher 
and  more  durable  guardianship  by  nature,  because 
all  the  children  are  heirs,  and,  therefore,  the  sub- 
ject of  that  guardianship.  2  Kent,  Comm.  221, 
Reeve,  Dom.  Rel.  315;  6  6a.  401.  It  extended  to 
the  person  only,  6  Conn.  494;  40  Eng.  L.  A  £q.  109, 
and  terminated  at  the  age  of  fourteen.  1  Black- 
stone,  Comm.  461. 

Guardian  in  socage.  This  guardianijhip 
arose  when  socage  lands  descended  to  an  in- 
fant under  fourteen  years  of  age;  at  whicb 
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period  it  ceased  if  another  guardian  was  apr 
pointed,  otherwise  it  continued.  Andr.  313; 
5  Johns.  N.  Y.  66. 

The  person  entitled  to  it  by  common  law  was 
tlie  next  of  liin,  who  could  not  by  any  possibility 
inherit  the  estate.  1  Blackstone,  Comm<  461.  Al- 
though formerly  recognized  in  New  York,  it  was 
never  common  in  the  United  States,  5  Johns.  N.Y. 
66 ;  7  id.  157 ;  because,  by  the  statute  of  descents 
generally  iu  force  in  this  country,  those  who  are 
next  of  kin  may  eventually  inherit.  Wherever  it 
has  been  recognized,  it  has  been  in  a  form  differing 
materially  from  its  character  at  common  law.  15 
Wend.  N.  Y.  QUI.  Such  guardian  was  also  guard- 
ian of  the  person  of  his  ward  as  well  as  his  estate. 
Coke,  Litt.  87,  89.  Although  it  did  not  arise  unless 
the  infant  wai  seised  of  lands  held  in  socage,  yet 
when  it  did  arise  it  extended  to  hereditaments 
which  do  not  lie  in  tenure  and  to  the  ward's  per- 
sonal estate.  See  Margrave's  note  67  to  Coke,  Litt. 
This  guardian  could  lease  his  ward's  estate  and 
maintain  ejectment  against  a  disseisor  ill  his  own 
name.     2  Bacon,  Abr.  683. 

There  was  anciently  a  guardianship  by  chivalry 
at  the  common  law,  where  lands  came  to  an  infant 
by  descent  whioh  were  holden  by  knight-service. 
Coke,  Litt  88,  11,  note.  That  tenure  being  abo- 
lished by  statute  Car.  IL,  the  guardianship  has 
ceased  to  exist  in  England,  and  has  never  had  any 
existence  in  the  United  States. 

5.  Guardians  by  statute  are  of  two  kinds : 
first,  those  appointed  by  deed  or  will ;  second, 
those  appointed  by  court  in  pursuance  of 
some  statute. 

Testamentary  guardians  are  appointed  by 
the  deed  or  last  will  of  the  father ;  and  they 
supersede  the  claims  of  all  other  guardians, 
and  have  control  of  the  person  and  the  real 
and  personal  estate  of  the  child  till  he  arrives 
at  full  age. 

This  power  of  appointment  was  given  to  the  fa- 
ther by  the  stat.  12  Car.  II.,  which  has  been  pretty 
extensively  adopted  iu  this  country.  Under  it,  the 
father  might  thus  dispose  of  his  children,  born  and 
unborn,  7  Ves.  Ch.  315,  but  not  of  his  grandchildren. 
5  Johns.  N.  Y.  278.  Nor  does  it  matter  whether 
the  father  is  a  minor  or  not.  2  Kent,  Comm.  225,  It 
continues  during  the  minority  of  a  male  ward,  both  as 
to  his  estate  and  person,  notwithstanding  hia  mar- 
riage. Keeve,  Dom.  Rel.  328  j  2  Kent,  Comm.  224 ; 
4  Johns.  Ch.  N.  Y.  380.  There  seems  to  be  some 
doubt  as  to  whether  marriage  would  determine  it 
over  a  female  ward.  2  Kent,  Comm.  224.  It  is 
more  reasonable  that  it  should,  inasmuch  as  the 
husband  acquires  in  law  a  right  to  the  control  of 
his  wife's  person.  But  it  would  seem  that  a  person 
marrying  a  testamentary  guardian  is  not  entitled 
to  the  money  of  the  ward.     12  111.  431. 

Guardians  appointed  by  court.  The  greater 
number  of  guardians  among  us,  by  far,  are 
those  appointed  by  court,  in  conformity  with 
statutes  which  regulate  their  powers  and  du- 
ties. In  the  absence  of  special  provisions, 
their  rights  and  duties  are  governed  by  the 
general  law  on  the  subject  of  guardian  and 
ward. 

6.  Appointment  of  guardians.  Where 
there  is  a  mother,  it  is  not  the  duty  of  the 
court  to  appoint ;  but  where  both  parents  are 
dead,  it  then  becomes  necessary. 

After  the  age  of  fourteen,  the  ward  is  en- 
titled to  choose  a  guardian,  at  common  law, 
and  generally  by  statute.  Reeve,  Dom.  Rel. 
320 ;  15  Ala.  n.  s.  687 ;  30  Miss.  458.     His 


choice  is  subject,  however,  to  the  rejection  of 
the  court  for  good  reason,  when  he  is  entitled 
to  .choose  again.  14  Ga.  594.  If  the  court 
appoint  one  before  the  age  of  choice,  the 
infant  may  appear  and  choose  one  at  that  age, 
without  any  notice  to  the  guardian  appointed, 
30  Miss.  458;  15  Ala.  n.  s.  687.  But  if  none 
be  chosen,  then  the  old  one  acts.  It  seems 
that  in  Indiana  the  old  one  can  be  removed 
only  for  cause  shown ;  in  which  case,  of 
course,  he  is  entitled  to  notice.  8  Ind.  307. 
A  probate,  surrogate,  or  county  court  has  no 
power  to  appoint,  unless  the  minor  resides  in 
the  same  county.  2  Bradf  Surr.  N.  Y.  214 ; 
7  Ga.  362 ;  9  Tex.  109 ;  16  Ala.  n.  s.  759;  27 
Mo.  280.  But  it  seems  that  it  may  appoint  any 
one  guardian  who  resides  within  the  state.  H 
Ired.  No.  C.  36 ;  3  Bradf  Surr.  N.  Y.  133. 

'7.  Coverture  is  no  incapacity  for  the  ofBee 
of  guardian.  29  Miss.  195.  Otherwise,  by 
statute,  in  some  states.  Mo.  Rev.  Stat.  1855, 
824.  But  it  is  necessary  that  the  wife  should 
obtain  the  consent  of  her  husband ;  as  till 
this  is  obtained  the  guardianship  is  voidable. 

2  Dougl.  433.  A  single  woman  by  her  mar- 
riage loses  her  guardianship,  it  would  seem ; 
but  she  may  be  reappointed.  2  Kent,  Comm. 
225,  n.  b;  2  Dougl.  433.  Where  there  is  a 
valid  guardianship  unrevoked,  the  appoint, 
ment  of  another  is  void.     23  Miss.  550. 

A  guardian  to  a  lunatic  could  not  be  ap- 
pointed till  after  a  writ  de  lunatico  inquirendo. 
21  Ala.  N.  s.  504.  An  order  removing  a  guard- 
ian is  equivalent  to  an  order  to  pay  over  the 
money  in  his  hands  to  his  successor.  9  Mo. 
225,  227.  In  some  states  the  court  is  author- 
ized to  revoke  for  non-residence  of  the  guard- 
ian.   9  Mo.  227. 

8.  Powers  and  liabilities  ofi guardians.  The 
relation  of  a  guardian  to  his  ward  is  that  of 
a  trustee  in  equity,  and  bailiff  at  law.  2  Md. 
111.  It  is  a  trust  which  he  cannot  assign. 
1  Parsons,  Contr.  116.  He  will  not  be  al- 
lowed to  reap  any  benefit  from  his  ward's  es- 
tate, 2  Comyns,  230,  but  must  account  for  all 
profits,  which  the  ward  may  elect  to  take  or 
charge  interest  on  the  capital  used  by  him. 

17  Ala.  N.  s.  306.  He  can  invest  the  money  of 
his  ward  in  real  estate  only  by  order  of  court. 

3  Ind.  320;  6  id.  628;  3  Yerg.  Tenn.  336;  21 
Miss.  9  ;  38  Me.  47.  Nor  can  he  convert  real 
estate  into  personalty  without  a  similar  order. 
25  Mo.  548;  2  Jones,  Eq.  No.  C.  411 ;  3  Jones, 
No.  C.  42;   4  id.  15;   16  B.  Monr.  Ky.  289; 

18  id.  387  ;  1  Rawle,  Penn.  293 ;  1  Ohio,  232; 

1  Dutch.  N.  J.  121 ;  2  Kent,  Comm.  230. 

9.  He  may  lease  the  land  of  his  ward,  I 
Parsons,  Contr.  114;  2  Mass.  56;  but  if  the 
lease  extends  beyond  the  minority  of  the 
ward  the  latter  may  avoid  it  on  coming  of 
age.  1  Johns.  Ch.  561;  10  Yerg.  160;  2 
Wils.  129  ;  7  Johns.  N.  Y.  154;  5  Halst.  N. 
J.  133.  The  same  principle  is  applied  to  the 
hiring  of  a  ward's  slave.  13  Ired.  No.  C.  475. 
He  may  sell  his  ward's  personalty  without 
order  of  court,  27  Ala.  N.  s.  198 ;  19  Mo.  345, 
and  dispose  of  and  manage  it  as  he  pleases* 

2  Pick.  Mass.  243.  He  is  required  to  put  the 
money  out  at  interest,  or  show  that  he  was 
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unable  to  do  this.  21  Miss.  9 ;  2  Wend.  N. 
Y.  424  ;  1  Pick.  Mass.  527 ;  18  id.  1 ;  1  Johns. 
Ch.  N.  Y.  620 ;  5  id.  497 ;  7  Watts  &  S.  Penn. 
48;  13  Eng.  L.  &  Eq.  140.  If  he  spends 
more  than  the  interest  and  profits  of  the  es- 
tate in  the  maintenance  and  education  of  the 
ward  without  permission  of  the  court,  he  may 
be  held  liable  for  the  principal  thus  con- 
sumed. 1  Smedes  &  M.  Ch.  Miss.  545  ;  26 
Miss.  393;  6  B.  Monr.  Ky.  1292;  2  Strobh. 
Eq.  So.  C.  40;  2  Sneed,  Tenn.  520. 

10.  If  he  erects  buildings  on  his  ward's 
estate  out  of  his  own  money,  without  order 
of  court,  he  will  not  be  allowed  any  compen- 
sation. 11  Barb.  N.  Y.  22;  8  id.  48;  llPenn. 
St.  326 ;  23  Miss.  189 ;  24  id.  204.  He  is  not 
chargeable  with  the  services  of  his  wards  if 
for  their  own  benefit  he  requires  them  to 
work  for  him.  12  Gratt.  Va.  608.  A  mar- 
ried woman  guardian  can  convey  the  real 
estate  of  her  ward  without  her  husband  join- 
ing. 2  Dougl.  433.  On  marriage  of  a  female 
minor  in  Mississippi,  her  husband,  although 
a  minor,  is  entitled  to  receive  her  estate  from 
her  guardian.     8  Miss.  893. 

11.  Contracts  between  guardian  and  ward 
immediately  after  the  latter  has  attained  his 
majority  are  unfavorably  regarded  by  the 
courts,  and  will  be  set  aside  where  they  re- 
dound to  the  profit  of  the  guardian.  4  Serg. 
&R.  Penn.  114;  5  Binn.  Penn.  8  ;  8  Md.  230 ; 
28  Miss.  737;  14  B.  Monr.  Ky.  638;  12  Barb. 
N.  Y.  84;  10  Ala.  n.  s.  400.  Neither  is  he 
allowed  to  purchase  at  the  sale  of  his  ward's 
property.  2  Jones  Eq.  No.  C.  285 ;  22  Barb. 
N.  1.  167.  But  the  better  opinion  is  that 
such  sale  is  not  void,  but  voidable  only.  2 
Gray,  Mass.  141;  10  Humphr.  Tenn.  275. 
He  is  not  allowed,  without  permission  of  court 
under  some  statute  authority,  to  remove  his 
ward's  property  out  of  the  state.  24  Ala.  N. 
s.  486.  He  cannot  release  a  debt  due  his 
ward,  1  J.  J.  Marsh.  Ky.  441 ;  11  Mo.  649, 
although  he  may  submit  a  claim  to  arbitra- 
tion. 22  Miss.  118 ;  11  Me.  326 ;  6  Pick.  Mass. 
269 ;  Dy.  216 ;  1  Ld.  Kaym.  246.  He  cannot 
by  his  own  contract  bind  the  person  or  estate 
of  his  ward,  6  Mass.  58 ;  1  Pick.  Mass.  314, 
nor  avoid  a  beneficial  contract  made  by  his 
ward.     13  Mass.  237 ;  Coke,  Litt.  17  6,  89  a. 

13.  He  is  entitled  to  the  care  and  cus- 
tody of  the  person  of  his  ward.  7  Humphr. 
Tenn.  Ill;  4  Bradf.  Surr.  N.  Y.  221.  If  a 
female  ward  marry,  the  guardianship  termi- 
nates both  as  to  her  person  and  property.  It 
has  been  thought  to  continue  over  her  pro- 
perty if  she  marries  a  minor.  If  a  male 
ward  marries,  the  guardianship  continues  as 
to  his  estate,  though  it  has  beenheldotherwise 
as  to  his  person.  If  he  marries  a  female 
minor,  his  guardian  will  also  be  entitled  to 
her  property.  Reeve,  Dom.  Rel.  328 ;  2  Kent, 
Comm.  226. 

13.  A  guardian  may  change  the  residence 
of  his  ward  from  one  county  to  another  in 
the  same  state.  But  it  seems  that  the  new 
county  may  appoint  another  guardian.  4 
Bradf.  Surr.  N.  Y.  221.  Whether  he  has  the 
right  to  remove  his  ward  into  a  foreign  juris- 


diction has  been  a  disputed  question.  By  the 
common  law,  his  authority  both  over  the  per- 
son and  property  of  his  ward  was  strictly 
local.  1  Johns.  Ch.  N.  Y.  156 ;  1  N.  H.  193  ; 
12  Wheat.  169;  10  Miss.  532.  And  this  is 
the  view  maintained  in  most  of  the  states. 
See  Story,  Confl.  Laws,  |  540.  But  see,  on 
this  question,  5  Paige,  Ch.  N.  Y.  596 ;  8  Ala. 
N.  s.  789  ;  11  id.  461 ;  18  id.  34;  11  Ired.  No. 
C.36;  9  Md.  227;  3  Mer.  Ch.  67 ;  5  Pick. 
Mass.  20 ;  2  Watts  &  S.  Penn.  548. 

14.  Nor  can  a  guardian  in  one  state  main- 
tain an  action  in  another  for  any  claim  in 
which  his  ward  is  interested.  11  Ala.  n.  s. 
343 ;  18  Miss.  529 ;  Story,  Confl.  Laws,  I  499. 
See  Lex  Rei  SiTiB.  He  cannot  waive  the 
rights  of  his  ward, — not  even  by  neglect  or 
omission.  2  Vern.  Ch.  368 ;  14  111.  417.  No 
guardian,  except  a  father,  is  bound  to  main- 
tain his  ward  at  his  own  expense.  It  is  dis- 
cretionary with  a  court  whether  to  allow  a 
father  any  thing  out  of  his  child's  estate  for 
his  education  and  maintenance.  Reeve,  Dom. 
Rel.  324;  6  Ind.  66. 

15.  Bights  and  liabilities  of  wards.  A 
ward  owes  obedience  to  his  guardian,  which 
a  court  will  aid  him  in  enforcing.  1  Strange, 
167;  3  Atk.  Ch.  721.  The  general  rule  is 
that  the  ward's  contracts  are  voidable,  13 
Mass.  237 ;  14  id.  457 :  yet  there  are  some 
contracts  so  clearly  prejudicial  that  they 
have  been  held  absolutely  void  :  such  as  con- 
tracts of  surety.     4  Conn.  376. 

16.  A  ward  cannot  marry  without  the  con- 
sent of  his  or  her  guardian.  Reeve,  Dom .  Rel. 
327.  And  any  one  marrying  or  aiding  in  the 
marriage  of  a  ward  without  such  consent  is 
guilty  of  contempt  of  court.  2  P.  Will.  562 ;  3 
id.  116.  Infants  are  liable  for  their  torts  in  the 
same  manner  as  persons  of  full  age.  5  Hill, 
N.  Y.  391 ;  3  Wend.  N.  Y.  391 ;  9  N.  H.  441. 
A  ward  is  entitled  to  his  own  earnings.  1 
Bouvier,  Inst.  349.  He  attains  his  majority 
the  day  before  the  twenty-first  anniversary 
of  his  birthday.  3  Ilarringt.  557 ;  4  Dana, 
597 ;  1  Salk.  44.  He  can  sue  in  court  only 
by  his  guardian  or  prochein  ami.  4  Black- 
stone,  Comm.  464.  He  could  not  bring  an 
action  at  law  against  his  guardian,  but  might 
file  a  bill  in  equity  calling  him  to  account.  2 
Vern.  Ch.  342;  3  P.  Will.  Ch.  119;  3  Atk. 
Ch.  25 ;  1  Ves.  Ch.  91.  By  the  practice  in 
chancery,  he  was  allowed  one  year  to  exa- 
mine the  accounts  of  his  guardian  after 
coming  of  age.  7  Paige,  46.  The  statute  of 
limitations  will  not  run  against  him  during 
the  guardianship.  34  Ala.  n.  s.  15.  But  see 
Limitations. 

17.  Sale  of  infants'  lands.  It  is  probable 
that  the  English  court  of  chancery  did  not 
have  the  inherent  original  power  to  order  the 
sale  of  minors'  lands.  2  Ves.  Ch.  23 ;  1  Moll. 
525.  But,  with  the  acquiescence  of  parlia- 
ment, it  claims  and  exercises  that  right  for 
the  purpose  of  maintaining  and  educating 
the  ward.  This  power  is  not  conceded  as 
belonging  to  our  courts  of  chancery  in  this 
country  by  virtue  of  their  equity  jurisdiction, 
nor  to  our  probate  courts  as  custodians  of 
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minors.  6  Hill,  N.  Y.  415 ;  2  Kent,  Comm. 
229,  n.  a.  It  must  be  derived  from  some 
statute  authority.  27  Ala.  n.  s.  198 ;  7  Johns. 
Ch.  N.  Y.  154;  2  Pick.  Mass.  243 ;  Ambl.  419. 

IS.  It  has  been  a  much-disputed  question 
whether  an  infant's  lands  can  be  sold  by 
special  act  of  the  legislature.  On  the  ground 
that  the  state  is  the  supreme  guardian  of  in- 
fants, this  power  of  the  legislature  has  been 
sustained  where  the  object  was  the  education 
and  support  of  the  infant.  29  Miss.  146  ;  30 
id.  246  ;  5  111.  127  ;  20  Wend.  N.  Y.  365 ;  8 
Blaokf.  Ind.  10;  16  Mass.  326.  So  it  has 
been  sustained  where  the  sale  was  merely  ad- 
vantageous to  his  interest.  11  Gill.  &  J.  Md. 
87;  14  Serg.  &  R.  Penn.  435.  There  has 
been  some  opposition  on  the  ground  that  it  is 
an  encroachment  on  the  judiciary.  4  N.  H. 
565,  575;  10  Yerg.  Tenn.  59.  Such  sales 
have  been  sustainea  where  the  object  was  to 
liquidate  the  ancestor's  debts.  4  T.  B.  Monr. 
Ky.  95.  This  has  been  considered  question- 
able in  the  extreme.  10  Am.  Jur.  297  ;  10 
Yerg.  Teun.  59:  contra,  16  111.  548.  It  has 
also  been  exercised  in  the  case  of  idiots  and 
lunatics,  and  sustained  on  the  same  reasons 
as  in  the  case  of  infants.     7  Mete.  Mass.  388. 

By  statute,  we  have  also  guardians  for  the 
insane  and  for  spendthrifts.  2  Barb.  N.  Y. 
153  :  8  Ala.  N.  s.  796;  18  Me.  384;  8  N.  H. 
569 ;  19  Pick.  Mass.  506. 

GUARDIAN  AD  LITEM.  A  guardian 
appointed  for  the  purposes  of  a  suit. 

3.  The  appointment  of  such  is  incident  to 
the  power  of  every  court  to  try  a  case,  2  Cow. 
N.  Y.  430 ;  and  the  power  is  then  confined  to 
the  particular  case  at  bar.  Coke,  Litt.  89,  n. 
16.  His  duty  is  to  manage  the  interest  of 
the  infant  when  sued.  In  criminal  cases  no 
guardian  is  appointed :  the  court  acts  as 
guardian.  Reeve,  Dom.  Rel.  318.  A  guard- 
ian ad  litem  cannot  be  appointed  till  the  in- 
fant has  been  brought  before  the  court  in 
some  of  the  modes  prescribed  by  law.  16 
Ala.  N.  s.  509  ;  1  Swan,  Tenn.  75;  2B.Monr. 
Ky.  453.  Such  guardian  cannot  waive  ser- 
vice of  process.  2  Ind.  74.  The  court  will 
not  appoint  upon  the  nomination  of  the  com- 
plainant.    2  Paige,  304. 

3>  The  omission  to  appoint  a  guardian  ad 
litem  does  not  render  the  judgment  void,  but 
only  voidable.  8  Mete.  Mass.  196.  It  will  be 
presumed,  where  the  chancellor  received  the 
answer  of  a  person  as  guardian  ad  litem,  that 
he  was  regularly  appointed,  although  it  does 
not  appear  of  record.  19  Miss.  418.  See  2 
Swan,  Tenn.  197.  It  is  error  to  decree  the  sale 
of  a  decedent's  property  on  the  petition  of 
the  representatives,  without  the  previous  ap- 
pointment of  a  guardian  ad  litem  for  the  in- 
fant heirs.  16  Ala.  n.  s.  41.  Where  the 
general  guardian  petitions  for  a  sale  of  his 
ward's  lands,  the  court  must  appoint  a  guard- 
ian ad  litem..  18  B.  Monr.  Ky.  779 ;  21  Ala. 
N.  s.  363 ;  30  Miss.  258;  1  Ohio  St.  544. 

It  seems  that  a  guardian  ad  litem  can  elect 
whether  to  come  into  hotch-pot.  15  Ala.  85. 
An  appearance  of  the  minor  in  court  is  not 
necessary  for  the  appointment  of  a  guardian 


to  manage  his  interest  in  the  suit.     11  Eng. 
L.  &  Eq.  156 ;  15  id.  317. 

GUARDIANSHIP.  The  power  or  pro- 
tective authority  given  by  law,  and  imposed  on 
an  individual  who  is  free  and  in  the  enjoyment 
of  his  rights,  over  one  whose  weakness  on  ac- 
count of  his  age  renders  him  unable  to  pro- 
tect himself. 

OUARENTIGIO.  In  Spanish  Law. 
A  term  applicable  to  the  contract  or  writing 
by  which  courts  of  justice  are  empowered  to 
execute  and  carry  into  effect  a  contract  in  the 
same  manner  as  if  it  were  decreed  by  the 
court  after  the  usual  legal  formalities.  This 
clause,  though  formerly  inserted  in  contracts 
of  sale,  etc.,  stipulating  the  payment  of  a  sum 
of  money,  is  at  present  usually  omitted,  as 
courts  of  justice  ordinarily  compel  the  par- 
ties to  execute  all  contracts  made  by  authen- 
tic acts,  that  is,  acts  passed  before  a  notary, 
in  the  presence  of  two  witnesses. 

GUBERNATOR  (Lat.).  A  pilot  of  a 
ship. 

GUERRILLA  PARTY  (Span,  guen-a, 
war;  f/uerrilla,  a  little  war). 

In  Military  Laiv.  Self-constituted  sets 
of  armed  men,  in  times  of  war,  who  form  no 
integrant  part  of  the  organized  army,  do  not 
stand  on  the  regular  pay-roll  of  the  army,  or 
are  not  paid  at  all,  take  up  arms  and  lay 
them  down  at  intervals,  and  carry  on  petty 
war,  chiefly  by  raids,  extortion,  destruction, 
and  massacre.  Lieber,  Guerr.  Part.  18. 
See  Halleck,  Int.  Law,  386 ;  Woolsey,  Int. 
Law,  299. 

Partisan,  free-corps,  and  guerrilla  are  terms  re- 
sembling each  other  considerably  in  signification ; 
and,  indeed,  partisan  and  guerrilla  are  frequently 
used  in  the  same  sense.    See  Halleck,  Int.  Law,  386. 

Partisan  corps  and  free-corps  both  denote  bodies 
detached  from  the  main  army;  but  the  former  term 
refers  to  the  action  of  the  troop,  the  latter  to  the 
composition.  The  partisan  leader  commands  a 
corps  whose  object  is  to  injure  the  enemy  by  action 
separate  from  that  of  his  own  main  army;  the  par- 
tisan acts  chiefly  upon  the  enemy's  lines  of  connec- 
tion and  communication,  and  outside  of  or  beyond 
the  lines  of  operation  of  his  own  army,  in  the  rear 
and  on  the  flanks  of  the  enemy.  But  he  is  part  and 
parcel  of  the  army,  and,  as  such,  considered  en- 
titled to  the  privileges  of  the  law  of  war  so  long  as 
he  does  not  transgress  it.  Free-corps,  on  the  other 
hand,  are  troops  not  belonging  to  the  regular  army, 
consisting  of  volunteers  generally  raised  by  indivi- 
duals authorized  to  do  so  by  the  government,  used 
for  petty  war,  and  not  incorporated  with  the  ordi-e 
de  hataUle.  The  men  composing  these  corps  are 
entitled  to  the  benefit  of  the  laws  of  war,  under  th« 
same  limitations  as  the  partisan  corps. 

Guerrilla-men,  when  captured  in  fair  fight 
and  open  warfare,  should  be  treated  as  the 
regular  partisan  is,  until  special  crimes;  such 
as  murder,  or  the  killing  of  prisoners,  or  the 
sacking  of  places,  are  proved  upon  them. 

The  law  of  war,  however,  would  not  extend 
a  similar  favor  to  small  bodies  of  armed  coun- 
trypeople  near  the  lines,  whose  very  small- 
ness  shows  that  they  must  resort  to  occasional 
fighting  and  the  occasional  assuming  of 
peaceful  habits  and  brigandage.  Lieber, 
Guerr.  Part.  20. 
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GUEST.  A  traveller  who  stays  at  an  inn 
or  tavern  v?ith  the  consent  of  the  keeper. 
Bacon,  Abr.  Inns,  C  5 ;  8  Cuke,  32. 

2.  And  if,  after  taking  lodgings  at  an  inn, 
he  leaves  his  horse  there  and  goes  elsewhere  to 
lodge,  he  is  still  to  be  considered  a  guest,  26 
Vt.  316 ;  but  not  if  he  merely  leaves  goods  for 
keeping  which  the  landlord  receives  no  com- 
pensation. 1  Salk.  388;  2  Ld.  Raym.  8C6; 
broke  Jac.  188.  The  length  of  time  a  man 
is  at  an  inn  makes  no  difference,  whether  he 
stays  a  day,  a  week,  or  a  month,  or  longer, 
or  only  for  temporary  refreshment,  so  always 
that,  though  not  strictly  transiens,  he  retains 
his  character  as  a  traveller.  5  Term,  273 ;  5 
Barb.  N.  Y.  560.  But  if  a  person  comes 
upon  a  special  contract  to  board  at  an  inn, 
he  is  not,  in  the  sense  of  the  law,  a  guest,  but 
a  boarder.  Bacon,  Abr.  Inns,  C  5;  Story, 
Bailm.  ?  477;  26  Ala.  n.  s.  377 ;  26  Vt.  332, 
343.     See  7  Cush.  417. 

3.  Innkeepers  are  generally  liable  for  all 
goods  belonging  to  the  guest  brought  within 
the  inn.  It  is  not  necessary  that  the  goods 
should  have  been  in  the  special  keeping  of  the 
inn-keeper  to  make  him  liable.  This  rule  is 
founded  on  principles  of  public  utility,  to 
which  all  private  considerations  ought  to 
yield.  2  Kent,  Coram.  459;  1  Hayw.  No.  C. 
40 ;  14  Johns.  N.  Y.  175 ;  Dig.  4.  9.  1.  See 
3  Barnew.  &  Aid.  283  ;  4  Maule  &  S.  306 ;  1 
Holt,  Nisi  P.  209  ;  1  Salk.  387;  Carth.  417  ; 
1  Bell,  Com ra.  469;  Dane,  Abr.  Index;  Yelv. 
67  a;  1  Smith,  Lead.  Caa.  47;  8  Coke,  32; 
14  Barb.  N.  Y.  193;  1  Cal.  221;  7  Cush. 
Mass.  417;  26  Vt.  242. 

GUIDON  DE  LA  MER.  The  name  of 
a  treatise  on  maritime  law,  written  in  Rouen — 
then  Normandy — in  1671,  as  is  supposed.  It 
was  received  on  the  continent  of  Europe  al- 
most as  equal  in  authority  to  one  of  the  an- 
cient codes  of  maritime  law.  The  author  of 
this  work  is  unknown.  This  tract  or  treatise 
is  contained  in  the  "  Collection  de  Lois  mari- 
times,"  by  J.  M.  Pardessus,  vol.  2,  p.  371  ei 
seq. 

GUILD,  GILD.  A  brotherhood  orcompany 
governed  by  certain  rules  and  orders  made 
among  themselves  by  king's  license ;  a  cor- 
poration, especially  for  purposes  of  commerce ; 
so  called  because  on  entering  the  guild  the 
members  pay  an  assessment  or  tax  [gild) 
towards  defraying  its  charges.  Termes  de 
la  Ley ;  DuCange.  A  guild  held  generally 
more  or  less  property  in  common, — often  a 
hall,  called  a  guild-hall,  for  the  purposes  of 
the  association.     The  name  of  guild  was  not, 


however,  confined  to  mercantile  csmpanies, 
but  was  applied  also  to  religious,  municipal, 
and  other  corporations.  A  fnborg  {q.  v.),  tnat 
is,  among  the  Saxons,  ten  families'  mutual 
pledges  ror  each  other  to  the  king.  Spel- 
man. 

GUILD  HALL  (Law  Lat.  gildhaUa, 
variously  spelled  ghildhalla,  guihalla,  gui- 
ha/ula;  from  Sax.  gild,  payment,  company,  and 
holla,  hall).  A  place  in  which  are  exposed 
goods  for  sale.  Charter  of  Count  of  Plan^ 
ders;  Hist.  Guinensi,  202,  203;  DuCange. 
The  hall  of  a  guild  or  corporation.  Du-. 
Cange ;  Spelman :  e.g.  GildhaUa  Teutonico- 
rum.  The  hall  of  the  merchants  of  the  Han- 
seatic  League  in  London,  otherwise  called  the 
"Stilyard."     Id. 

GUILT.  In  Criminal  Law.  That  which 
renders  criminal  and  liable  to  punishment. 

That  disposition  to  violate  the  law,  which 
has  manifested  itself  by  some  act  already 
done.  The  opposite  of  innocence.  See  Ru- 
therford, Inst.  b.  1,  c.  18,  s.  10. 

In  general,  every  one  is  presumed  innocent 
until  guilt  has  been  proved ;  but  in  some 
cases  the  presumption  of  guilt  overthrows 
that  of  innocence ;  as,  for  example,  where  a 
party  destroys  evidence  to  which  the  oppo- 
site party  is  entitled.  The  spoliation  of  pa- 
pers material  to  show  the  neutral  character 
of  a  vessel  furnishes  strong  presumption 
against  the  neutrality  of  the  ship.  2  Wheat. 
227. 

GUILTY.  The  state  or  condition  of  a 
person  who  has  committed  a  crime,  misde- 
meanor, or  offence. 

This  word  implies  a  malicious  intent,  and 
must  be  applied  to  something  universally 
allowed  to  be  a  crime.     Cowp.  275. 

In  Pleading.  A  plea  by  which  a  defend- 
ant who  is  charged  with  a  crime,  misde- 
meanor, or  tort  admits  or  confesses  it.  I^ 
criminal  proceedings,  when  the  accused  is 
arraigned,  the  clerk  asks  him,  "  How  say  fo\i, 
A  B,  are  you  guilty  or  not  guilty?"  His 
answer,  which  is  given  ore  tenus,  is  called 
his  plea;  and  when  he  admits  the  charge, in 
the  indictment,  he  answers  or  pleads  guilty. 

GWABR  MERCHED.  Maid's  fee. 
A  British  word  signifying  a  customary  fine 
payable  to  lords  of  some  manors  on  marriage 
of  tenant's  daughter,  or  otherwise  on  her 
incontinence.     Cowel,  Marchet. 

GYLTWITE  (Sax.).  Compensation  for 
fraud  or  trespass.  Grant  of  King  Edgar, 
anno  964 ;  Cowel. 
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HABEAS  CORPORA  (Lat,  that  you 
have  the  bodies).  In  English  Practice, 
A  writ  issued  out  of  the  common  pleas,  com- 
mandiug  the  sheriff  to  compel  the  appear- 
ance of  a  jury  in  a  cause  between  the  par- 
ties. It  answered  the  same  purpose  as  a  dis- 
tringas  juratores  in  the  king's  bench.  It  is 
abolished  by  the  Common-Law  Procedure  Act. 

HABEAS  CORPUS  (Lat.  that  you  have 
the  body).  A  writ  directed  to  the  person 
detaining  another,  and  commanding  him  to 
produce  the  body  of  the  prisoner  at  a  certain 
time  and  place,  with  the  day  and  cause  of  his 
caption  and  detention,  to  do,  submit  to,  and 
'receive  whatsoever  the  court  or  judge  award- 
ing the  writ  shall  consider  in  that  behalf, 

2.  This  is  the  most  famous  writ  in  the  law;  and, 
having  for  many  centuries  been  employed  to  remove 
illegal  restraint  upon  personal  liberty,  no  matter 
by  what  power  imposed,  it  is  often  called  the  great 
writ  of  liberty.  It  takes  its  name  from  the  cha- 
racteristic words  it  contained  when  the  process  and 
records  of  the  Sqglish  courts  were  written  in  Latin : 

Preecipimua  tibi  quod  corpus  A  B  in  cuntodia 
vesira  detentum,  %it  dicitur,  una  cum  causa  captionia 
et  detentionia  euie,  quociinque  nomine  idem  A  B  cen- 
aeatur  in  eadem  HABEAS  coram  nohia  apud  Weatm. 
^c.  ad  subjiciendum  et  recipiendum  e«,  qnm  curia 
nostra  de  eo  ad  tunc  et  ibidem  ordinari  contigerit  in 
hac  parte,  etc, 

3«  There  were  several  other  writs  which  con- 
tained the  words  habeas  corptia ;  but  they  were 
distinguished  from  this  and  from  one  another  by 
the  specific  terms  declaring  the  object  of  the  writ, 
which  terms  are  still  retained  in  the  nomenclature 
of  writs :  as,  habeas  corpus  ad  respondendum,  ad 
teatificandum,  ad  aatiafaoiendnm,  ad  prosequendum, 
9«nd  ad  faciendum,  et  recipiendum,  ad  deliberandtim 
et  recipiendum. 

This  writ  was  in  like  manner  designated  as  ha- 
beas corpus  ad  auhjiciendnm  et  recipiendum ;  but, 
having  acquired  in  public  esteem  a  marked  import- 
ance by  reason  of  the  nobler  uses  to  which  it  has 
been  devoted,  it  has  so  far  appropriated  the  generio 
term  to  itself  that  it  is  now, , by  way  of  eminence, 
commonly  called  The  Writ  of  Habeas  Corpus. 

4r.  The  date  of  its  origin  cannot  now  be  ascer- 
tained. Traces  of  its  existence  are  found  in  the 
Year  Book  48  Ed.  IIL  22;  and  it  appears  to  have 
been  familiar  to,  and  well  understood  by,  the 
judges  in  the  reign  of  Henry  VI.  In  its  early 
history  it  appears  to  have  been  used  as  a  means  of 
relief  from  private  restraint.  The  earliest  prece- 
dents where  it  was  used  againat  the  crown  are  in 
the  reign  of  Henry  VII.  Afterwards  the  use  of  it 
became  more  frequent,  and  in  the  time  of  Charles 
I.  it  was  held  an  admitted  constitutional  remedy. 
Hurd,  Hab.  Corp.  145. 

In  process  of  time,  abuses  crept  into  the  prac- 
tice, which  in  some  measure  impaired  the  useful- 
ness of  the  writ.  The  party  imprisoning  was  at 
liberty  to  delay  his  obedience  to  the  first  writ,  and 
might  wait  till  a  second  and  third  were  issued  be- 
fore he  produced  the  party  j  and  many  other  vexa- 
tious shifts  were  practised  to  detain  state  prisoners 
in  custody.     3  Blackstone,  Comm.  135. 

5.  Greater  promptitude  in  its  execution  was  re- 
quired to  render  the  writ  efficacious.  The  subject 
was  accordingly  brought  forward  in  parliami^nt 
in  1668,  and  renewed  from  time  to  time  until  1679, 


when  the  celebrated  Habeas  Corpus  Act  of  31  Car. 
II.  wad  passed.  The  passage  of  this  act  has  been 
made  the  theme  of  the  highest  praise  and  congra- 
tulation by  British  authors,  and  is  even  eaid  to 
have  "extingui.-hed  all  the  resources  of  oppression." 
Hurd,  Hab.  Corp.  93. 

This  act  being  limited  to  cases  of  cotflmitmeuts 
for  ''criminal  or  supposed  criminal  matters,"  every 
other  species  of  restraint  of  personal  liberty  wi.s 
left  to  the  ordinary  remedy  at  common  luw ;  but, 
doubts  being  entertained  as  to  the  extent  of  the 
jurisdiction  of  the  judge  to  inquire  into  the  truth 
of  the  return  to  the  writ  in  such  cases,  an  attempt 
was  made,  in  1757,  in  the  house  of  lords,  to  ren- 
der the  jurisdiction  more  remedial.  It  was  opposed 
by  Lord  Mansfield  as  unnecessary,  and  failed,  for 
the  time,  of  success.  It  was  subsequently  renewed, 
however;  and  the  act  of  56  Geo.  III.  c.  100  supplies, 
in  England,  all  the  needed  legislation  in  cases  not 
embraced  by  the  act  of  31  Car.  II.  Hurd,  Hab.  Corp. 

6.  The  English  colonists  in  America  regarded 
the  privilege  of  the  writ  as  one  of  the  "dearest 
birthrights  of  Britons;"  and  sufficient  indications 
exist  that  it  was  frequently  resorted  to.  The  denial 
of  it  in  Massachusetts  by  Judge  Dudley  in  1689 
to  Rev.  John  Wise,  imprisoned  for  resisting  the 
collection  of  an  oppressive  and  illegal  tax,  was 
made  the  subject  of  a  civil  action  against  (be  judge^ 
and  was,  moreover,  denounced,  as  one  of  the  griev. 
ances  of  the  people,  in  a  pamphlet  published  in 
l689  on  the  authority  of  "the  gentlemen,  mer- 
chants, and  inhabitants  of  Boston  and  the  country 
adjacent.'*  In  New  York  in  1707  it  served  to  effect 
the  release  of  the  Presbyterian  ministers  Makemie 
and  Hampton  from  an  illegal  warrant  of  arrest 
issued  by  the  governor,  Cornbury,  for  preaching 
the  gospel  without  license.  In  New  Jersey  in  1710 
the  assembly  denounced  one  of  the  judges  for  re- 
fusing the  writ  to  Thomas  Gordon,  which,  they 
said,  was  the  "undoubted  right  and  great  privi- 
lege of  the  subject."  In  South  Carolina  in  1692 
the  assembly  adopted  the  act  of  31  Car.  II.  This 
act  was  extended  to  Virginia  by  Queen  Anne  early 
in  her  reign,  while  in  the  assembly  of  Maryland  in 
1725  the  benefit  of  its  provisions  was  claimed,  in- 
dependent of  royal  favor,  as  the  "birthright  of  the 
inhabitants."  The  refusal  of  parliament  in  1774 
to  extend  the  law  of  habeas  corpus  to  Caniida  was 
denounced  by  the  continental  congress  in  Septem- 
ber of  that  year  as  oppressive,  and  was  subse- 
quently recounted  in  the  Declaration  of  Independ- 
ence as  one  of  the  manifestations  on  the  part  of 
the  British  government  of  tyranny  over  the  colo- 
nies.    Hurd,  Hab.  Corp.  109-120. 

7.  It  is  provided  in  art.  i.  sec.  9,  §  2  of  the  con- 
stitution of  the  United  States  that  "The  privilege 
of  the  writ  of  habeas  corpus  shall  not  be  suspended, 
unless  when,  in  cases  of  rebellion  or  invasion,  the 
public  safety  may  require  it." 

Similar  provisions  are  found  in  the  constitutions 
of  most  of  the  states.  In  Virginia  and  Vermont, 
however,  it  is  forbidden  to  suspend  the  privilege 
of  the  writ  in  any  case;  but  in  the  constitutions 
of  Maryland,  North  Carolina,  and  South  Carolina 
the  writ  is  not  mentioned. 

Congress,  by  act  of  March  3,  1863,  authorized 
the  president  to  suspend  the  privilege  of  the  writ 
throughout  the  whole  or  any  part  of  the  United 
States,  whenever  in  his  judgment  the  public  safety 
might  require  it,  during  the  rebellion.  A  partial 
suspension  took  place. 

Nor  has  the  power  ever  been  exercised  by  the  le- 
gislature of  any  of  the  states,  except  that  of  Mast 
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sachusetts,  which,  on  the  occasion  of  "  Shays's  Re-  ' 
bellion,"  suspended  the  privilege  of  the  writ  from 
November,  1786,  to  July,  1787.  j 

8.  Congress  has  prescribed  the  jurisdiction  of  the 
federal  courts  under  the  writ;  but,  never  having  j 
particularly  prescribed  the  mode  of  procedure  for 
them,  they  have  substantially  followed  in  that  re- 
spect the  rules  of  the  common  law. 

In  most  of  the  states  statutes  have  been  passed, 
not  only  providing  what  courts  or  officers  may  issue 
the  writ,  but,  to  a  considerable  extent,  regulating 
the  practice  under  it;  yet  in  all  of  them  the  pro- 
ceeding retains  its  old  distinctive  feature  and 
merit, — that  of  a  summary  appeal  for  immediate 
deliverance  from  illegal  imprisonment. 

9.  Jurisdiction  of  state  courts.  The  states, 
being  in  all  respects,  escept  as  to  the 
powers  delegated  in  the  federal  constitution, 
sovereign  political  communities,  are  unlimit- 
ed as  to  their  judicial  power,  except  by  that 
instrument ;  and  they,  accordingly,  at  will 
create,  apportion,  and  limit  the  jurisdiction 
of  their  respective  courts  over  the  writ  of 
habeas  corpus,  as  well  as  other  legal  process, 
subject  only  to  such  constitutional  restriction. 

The  restrictions  in  the  federal  constitution 
on  this  subject  are  necessarily  implied  from 
the  express  grants  of  judicial  power  therein 
to  the  federal  courts  in  certain  cases  specified 
in  art.  iii.  sec.  2,  and  in  which  the  decision 
of  the  supreme  court  of  the  United  States  is 
paramount  over  that  of  all  other  courts  and 
conclusive  upon  the  parties. 

10.  Jurisdiction  of  the  federal  courts.  This 
is  prescribed  by  several  acts  of  congress.  By 
the  14th  sec.  of  the  Judiciary  Act  of  Septem- 
ber 24,  1789,  1  U.  S.  Stat,  at  Lar^e,  81,  it  is 
provided  that  the  supreme,  circuit,  and  dis- 
trict courts  may  issue  writs  of  scire  facias, 
habeas  corpus,  and  all  other  writs  not  spe- 
cially provided  for  by  statute  which  may  be 
necessary  for  the  exercise  of  their  respective 
jurisdictions  and  agreeable  to  the  principles 
and  usages  of  law  ;  and  that  either  of  the  jus- 
tices of  the  supreme  court,  as  well  as  judges 
of  the  district  courts,  may  grant  writs  of  ha- 
beas corpus  for  the  purpose  of  inquiring  into 
the  cause  of  commitment;  "provided,  that 
writs  of  habeas  corpus  shall  in  no  case  ex- 
tend to  prisoners  in  gaol,  unless  they  are  in 
custody  under  or  by  color  of  the  authority  of 
the  United  States,  or  are  committed  for  trial 
before  some  court  of  the  same,  or  are  neces- 
sary to  be  brought  into  court  to  testify." 

By  the  seventh  section  of  the  "Act  further 
to  provide  for  the  collection  of  duties  or  im- 
posts," passed  March  2,  1833, 4  U.  S.  Stat,  at 
Largo,  634,  the  jurisdiction  of  the  justices  of 
the  supreme  court  and  judges  of  the  district 
courts  is  extended  to  "all  cases  of  a  prisoner 
or  prisoners  in  jail  or  confinement,  where  he 
or  they  shall  be  committed  or  confined  on  or 
by  any  authority  or  law  for  any  act  done  or 
omitted  to  be  done,  in  pursuance  of  a  law  of 
the  United  States,  or  any  order,  process,  or 
decree  of  any  judge  or  court  thereof." 

This  act  has  been  held  to  extend  to  the  case 
of  a  United  States  marshal  arrested  by  state 
authorities  for  alleged  criminal  violence  in  the 
capture  of  a  fugitive  slave  under  the  provi- 


sions of  the  act  of  congress  of  September  18, 
1850.  2  Wall.  521 ;  2  Am.  Law  Reg.  348 ;  6 
McLean,  C.  C.  355.  But  the  supreme  court  of 
Pennsylvania  have  questioned  the  soundness 
of  this  construction  of  the  act  of  March  2, 1833. 
3  Am.  Law  Beg.  207. 

11.  By  the  "Act  to  provide  further  reme- 
dial justice  in  the  courts  of  the  United  States," 
passed  Aug.  £9,  1842,  5  U.  S.  Stat,  at  Large, 
539,  the  jurisdiction  of  the  justices  and  judges 
aforesaid  is  further  extended  "  to  all  cases 
of  any  prisoner  or  prisoners  in  jail  or  confine- 
ment, when  he,  she,  or  they,  being  subjects 
or  citizens  of  a  foreign  state,  and  domiciled 
therein,  shall  be  committed  or  confined  or  in 
custody  under  or  by  any  authority  or  law,  or 
process  founded  thereon,  of  the  United  States, 
or  of  any  of  them,  for  or  on  account  of  any 
act  done  or  omitted  under  any  alleged  right, 
title,  or  authority,  privilege,  protection,  or  ex- 
emption set  up  or  claimed  under  the  commis- 
sion or  order  or  sanction  of  any  foreign  state 
or  sovereignty,  the  validity  and  eflfect  where- 
of depend  upon  the  law  of  nations,  or  under 
color  thereof." 

By  the  third  section  of  the  "Act  for  the 
government  and  regulation  of  seamen  in  the 
merchant  service,"  passed  July  20,  1790, 
1  U.  S.  Stat,  at  Large,  131,  it  is  provided  that 
refractory  seamen  in'  certain  cases  shall  not 
be  discharged  on  habeas  corpus  or  otherwise. 

13.  The  supreme  court  issues  the  writ  by 
virtue  of  its  appellate  jurisdiction,  4  Cranch, 
75 ;  and  it  will  not  grant  it  at  the  instance 
of  the  subject  of  a  foreign  government  to  ob- 
tain the  custody  of  a  minor  child  detained  by 
a  citizen  of  one  of  the  states  ;  for  that  would 
be  the  exercise  of  original  jurisdiction.  2 
How.  65. 

It  will  grant  it  on  the  application  of  one 
committed  for  trial  in  the  circuit  court  on 
a  criminal  charge,  4  Cranch,  75  ;  3  Dall.  17  ; 
and  where  the  petitioner  is  committed  on  an 
insufficient  warrant,  3  Cranch,  448 ;  and 
where  he  is  detained  by  the  marshal  on  a 
capias  ad  satisfaciendum  after  the  return- 
day  of  the  writ.    7  Pet.  568. 

13.  None  of  the  courts  of  the  United  States 
have  authority  to  grant  the  writ  for  the  pur- 
pose of  inquiring  into  the  cause  of  commit- 
ment, where  the  prisoner  is  imprisoned  under 
process  issued  from  the  state  courts.  It  was 
refused  by  the  supreme  court  where  the  party 
for  whose  benefit  the  application  was  made 
had  been  convicted  in  a  state  court  of  levying 
war  against  the  state.    3  How.  103. 

It  was  refused  by  the  circuit  court  where 
the  petitioner,  a  secretary  attached  to  the 
Spanish  legation,  was  confined  under  crimi- 
nal process  issued  under  the  authority  of  the 
state  of  Pennsylvania,  1  Wash.  C.  C.  232; 
also  where  the  petitioner,  a  British  seaman, 
was  arrested  under  the  authority  of  an  act 
of  the  legislature  of  the  state  of  South  Caro- 
rolina,  which  was  held  to  conflict  with  the 
constitution  of  the  United  States.  2  Wheel. 
Cr.  Cas.  N.  Y.  56. 

It  will  be  granted,  however,  where  the  im- 
prisonment, although   by  a  state  ofScer,  is 
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under  or  by  color  of  the  authority  of  the 
United  States,  as  where  the  prisoner  was  ar- 
rested under  a  governor's  warrant  as  a  fu- 
gitive from  justice  of  another  state,  requisi- 
.tion  having  been  regularly  made.  3  McLean, 
C.  C.  121. 

14.  Proper  use  of  the  writ.  The  true  use 
of  the  writ  is  to  cause  a  legal  inquiry  into 
the  cause  of  imprisonment,  and  to  procure 
the  release  of  the  prisoner  where  that  is  found 
to  be  illegal. 

If  the  imprisonment  be  claimed  by  virtue 
of  legal  process,  the  validity  and  present 
force  of  such  process  are  the  only  subjects  of 
investigation.  5  Hill,  N.Y.  164 ;  4  Barb.  N.Y. 
31 ;  4  Harr.  Del.  575 ;  Kurd,  Hab.  Corp.  332. 

But  such  process  cannot,  in  this  proceed- 
ing, be  invalidated  by  errors  which  only  ren- 
der it  irregular.  The  defects,  to  entitle  the 
prisoner  to  be  discharged,  must  be  such  as  to 
render  the  process  void ;  for  the  writ  of  habeas 
corpus  is  not,  and  cannot  perform  the  office  of, 
a  writ  of  error.  3  Vt.  114 ;  6  id.  509  ;  4  Day, 
Conn.  436  ;  3  Hawks.  No.  C.  25  ;  2  La.  422, 
587:  8  id.  185;  2  Park.  Crim.  N.Y.  650; 
1  Hill,  N.  Y.  154 ;  1  Abb.  Pract.  Cas.  N.  Y. 
210 ;  11  How.  Pract.  N.  Y.  418 ;  4  Carr.  & 
P.  415 ;  7  Ohio  St.  81 ;  Hurd.  Hab.  Corp.  334. 

It  cannot  be  used  to  oust  another  compe- 
tent and  acting  jurisdiction,  or  to  divert  or  de- 
feat the  course  of  justice  therein.  5  Ark.  424; 

1  111.  198 ;  16  Ohib,  405  ;  1  Md.  Ch.  Deo.  351 ; 

2  id.  42 ;  19  Ala.  n.  s.  438  ;  6 Ala.  9 ;  2  Wheat. 
532 ;  3  Yerg.  Tenn.  167 ;  1  Edw.  Ch.  N.Y.  551 ; 
1  Harr.  Del.  392  ;  2  Aik.  Vt.  381 ;  6  Miss.  80  ; 
1  Curt.  C.  C.  178;  2  Green,  N.J.  312;  4 
M'Cord,   So.  0.  233;    1   Watts,   Penn.   66; 

6  McLean,  C.  C.  355 ;  10  Pick.  Mass.  434 ; 

7  Cush.  Mass.  285  ;  8  Ohio  St.  599  ;  21  How. 
506  ;  Hurd,  Hab.  Corp.  335. 

15.  The  writ  is  also  employed  to  recover 
the  custody  of  a  person  where  the  applicant 
has  a  legal  right  thereto :  as,  the  husband  for 
his  wife,  the  parent  for  his  child,  the  guard- 
ian for  his  ward,  and  the  master  for  his 
apprentice.  But  in  such  cases,  as  the  just 
olyect  of  the  proceeding  is  rather  to  remove 
illegal  restraint  than  to  enforce  specifically 
the  claims  of  private  custody,  the  alleged 
prisoner,  if  an  adult  of  sound  mind,  is  gene- 
rally permitted  to  go  at  large ;  if  an  infant 
of  sufficient  age  and  discretion,  it  is  usually 
permitted  to  elect  in  whose  custody  it  will 
remain,  provided  that  it  does  not  elect  an 
injurious  or  improper  custody  ;  and  if  of  ten- 
der years,  without  such  discretion,  the  court 
determines  its  custody  according  to  what  the 
true  interests  and  welfare  of  the  child  may 
at  the  time  require.  Hurd,  Hab.  Corp.  450- 
551. 

16.  Application  for  the  writ.  This  may 
be  made  by  the  prisoner,  or  by  any  one  on 
his  behalf,  where  for  any  reason  he  is  unable 
to  make  it. 

It  is  usually  made  by  petition  in  writing, 
verified  by  affidavit,  stating  that  the  peti- 
tioner is  unlawfully  detained,  etc.,  and,  where 
the  imprisonment  is  under  legal  process,  a 
copy  thereof,  if  attainable,  should  be  pre- 


sented with  the  petition ;  for  where  the  pri- 
soner is  under  sentence  on  conviction  for 
crime,  or  in  execution  on  civil  process,  or 
committed  for  treason  or  felony  plainly  ex- 
pressed in  the  warrant,  he  is  not,  in  most  of 
the  states,  entitled  to  the  writ.  Hurd,  Hab. 
Corp.  209-228. 

W.  The  return.  The  person  to  whom  the 
writ  is  directed  is  required  to  produce  the 
body  of  the  prisoner  forthwith  before  the 
court  or  officer  therein  named,  and  to  show 
the  cause  of  the  caption  and  detention.  5 
Term,  89;  2  South.  N.J.  545;  Hurd,  Hab. 
Corp.  239-242. 

If  the  writ  be  returned  without  the  body, 
the  return  must  show  that  the  prisoner  is 
not  in  the  possession,  custody,  or  power  of 
the  party  making  the  return,  or  that  the  pri- 
soner cannot,  without  serious  danger  to  his 
life,  be  produced ;  and  any  evasion  on  this 
point  will  be  dealt  with  summarily  by  attach- 
ment. 5  Term,  89 ;  10  Johns.  N.  Y.  328  ; 
1  Dudl.  Ga.  46;  5  Cranch,  C.  C.  622;  Hurd, 
Hab.  Corp.  244. 

Where  the  detention  is  claimed  under  legal 
process,  a  copy  of  it  is  attached  to  the  return. 
Where  the  detention  is  under  a  claim  of  pri- 
vate custody,  all  the  facts  relied  on  to  justify 
the  restraint  are  set  forth  in  the  return. 

18.  The  hearing.  The  questions  arising 
upon  the  return  or  otherwise  in  the  proceed- 
ing, whether  of  fact  or  of  law,  are  determined 
by  the  court  or  judge,  and  not  by  a  jury. 
Hurd,  Hab.  Corp.  299. 

The  evidence  on  the  hearing  is  such  as  is 
allowed  in  other  summary  proceedings  in 
which  the  strictness  exacted  on  the  trial  in 
civil  actions  or  criminal  prosecutions  is  some- 
what relaxed,  the  practice  sometimes  per- 
mitting affidavits  to  be  read  where  there  has 
been  no  opportunity  for  cross-examination ; 
but  the  introduction  of  such  evidence  rests  in 
the  sound  discretion  of  the  court.  Coxe,  N.  J. 
403  ;  Sandf  N.Y.  701 ;  20  How.  State  Tr.  1376 ; 
1  Burr's  Trial,  97  ;  Hurd,  Hab.  Corp.  303-324. 

Pending  the  hearing  the  court  may  commit 
the  prisoner  for  safe  keeping  from  day  to  day, 
until  the  decision  of  the  case.  14  How.  134 ; 
Bacon,  Abr.  Habeas  Corpus  (B  13) ;  5  Mod. 
22 ;  Hurd,  Hab.  Corp.  324. 

If  ^he  imprisonment  be  illegal,  it  is  the 
duty  of  the  court  to  discharge  the  prisoner 
from  that  imprisonment ;  but  if  the  court  or 
officer  hearing  the  habeas  corpus  be  invested 
with  the  powers  of  an  examining  and  com- 
mitting magistrate  in  the  particular  case,  and 
the  evidence  taken  before  the  court,  or  regu- 
larly certified  to  it  in  the  habeas  corpus  pro- 
ceeding, so  far  implicate  the  prisoner  in  the 
commission  of  crime  as  to  justify  his  being 
held  for  trial,  it  is  usual  for  the  court,  in  de- 
fault of  bail,  to  commit  him  as  upon  an  ori- 
ginal examination.  3  East,  157 ;  2  Pars.  Eq. 
Cas.  317 ;  3  Penn.  Law  Jour.  459  ;  16  Penn. 
St.  575;.  2  Cranch,  C.  C.  612;  5  Cow.  N.  Y. 
12 :  Hurd,  Hab.  Corp.  416-427. 

If  the  prisoner  is  not  discharged  or  com- 
mitted de  novo,  he  must  be  remanded,  or,  in 
a  proper  case,  let  to  bail ;   and  all  offences 
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prior  to  the  conviction  of  the  offender  are 
bailable,  except  "  capital  offences  when  the 
proof  is  evident  or  presumption  great."  Hurd, 
Hab.  Corp.  430-449. 

19.  Becommifment  after  discharge.  The 
act  of  31  Car.  II.  prohibited,  under  the  pe- 
nalty of  five  hundred  pounds,  the  reimprison- 
ing  for  the  same  offence  of  any  person  set 
at  large  on  habeas  corpus,  except  by  the  legal 
order  and  process  of  such  court  wherein  such 
prisoner  was  bound  by  recognizance  to  ap- 
pear, or  other  court  having  jurisdiction  of  the 
cause.  Somewhat  similar  provisions  are 
found  in  the  statutes  of  many  of  the  states. 
But  these  provisions  are  not  held  to  prevent 
the  subsequent  arrest  of  the  prisoner  on  other 
and  more  perfect  process,  although  relating 
to  the  same  criminal  act.  9  Pet.  704 ;  2  Miss. 
163. 

HABEAS  CORPUS  CUM  CAUSA. 
See  Habeas  Corpus  ad  FACiENonM  et  Reci- 
piendum. 

HABEAS  CORPUS  AD  DELIBE- 
RANDUM ET  RECIPIENDUM  (Lat.). 
A  writ  which  is  issued  to  remove,  for  trial,  a 
person  confined  in  one  county  to  the  county 
Dr  place  where  the  offence  of  which  he  is  ac- 
cused was  committed.  Bacon,  Abr.  Habeas 
Corpus,  A.;  1  Chitty,  Crim.  Law,  132;  Grady 
&  S.  Crown  Praot.  201.  Thus,  it  has  been 
granted  to  remove  a  person  in  custody  for 
contempt  to  take  his  trial  for  perjury  in  an- 
other county.     1  Tyrwh.  185. 

HABEAS  CORPUS  AD  FACIEN- 
DUM ET  RECIPIENDUM  (Lat.).  A  writ 
usually  issued  in  civil  cases  to  remove  an  ac- 
tion from  an  inferior  court,  where  the  defend- 
ant is  sued  and  imprisoned,  to  some  superior 
court  which'has  jurisdiction  over  the  matter, 
in  order  that  the  cause  may  be  determined 
there.  This  writ  is  commonly  called  habeas 
corpus  cum  causd,  because  it  commands  the 
judges  of  the  inferior  court  to  return  the  day 
and  cause  of  the  caption  and  detainer  of  the 
prisoner.  Bacon,  Abr.  Habeas  Corpus,  A; 
Bagley,  Chamber  Pract.  297 ;  3  Blackstone, 
Comm.  130  ;  Tidd,  Pract.  296. 

This  writ  may  also  be  issued  at  the  instance 
of  the  bail  of  the  defendant,  to  bring  him  up 
to  be  surrendered  in  their  discharge,  whether 
he  is  in  custody  in  a  civil  suit  or  on  a  crimi- 
nal accusation.  Tidd,  Pract.  298;  1  Chitty, 
■Crim.  Law,  132. 

HABEAS  CORPUS  AD  PROSE- 
QUENDUM (Lat.),  A  writ  which  issues 
when  it  is  necessary  to  remove  a  prisoner  in 
order  to  prosecute  in  the  proper  jurisdiction 
wherein  the  fact  was  committed.  3  Black- 
stone,  Comm.  130. 

HABEAS  CORPUS  AD  RESPON- 
DENDUM (Lat.).  A  writ  which  is  usually 
employed  in  civil  cases  to  remove  a  person 
out  of  the  custody  of  one  court  into  that  of  an- 
other, in  order  that  he  may  be  sued  and  an- 
swer the  action  in  the  latter.  2  Sellon,  Pract. 
259;  2  Mod.  198 ;  3  Blackstone,  Comm.  129 ; 
Tidd,  Pract.  300. 

This  writ  lies  allso  to  bring  up  a  person  in 


confinement  to  answer  a  criminal  charge: 
thus,  the  court  issued  it  to  the  warden  of  the 
fleet,  to  take  the  body  of  the  prisoner  confined 
there  before  a  magistrate,  to  be  examined  re- 
specting a  charge  of  felony  or  misdemeanor. 

5  Barnew.  &  Aid.  730. 

But  it  was  refused  to  bring  up  the  body  of 
a  prisoner  under  sentence  for  a  felony,  for  the 
purpose  of  having  him  tried  for  a  previous 
felony. 

HABEAS  CORPUS  AD  SATISFA- 
CIENDUM (Lat.).  A  writ  which  is  issued 
to  bring  a  prisoner  from  the  prison  of  one 
court  into  that  of  another,  in  order  to  charge 
him  in  execution  upon  a  judgment  of  the  last 
court.  2  Sellon,  Pract.  261 ;  3  Blackstone, 
Comm.  130 ;  Tidd,  Pract.  301. 

HABEAS  CORPUS  AD  SUBJICI- 
ENDUM.    See  Habeas  Corpus. 

HABEAS  CORPUS  AD  TESTIFI- 
CANDUM (Lat.).  A  writ  which  lies  to 
bring  up  a  prisoner  detained  in  any  jail  or 
prison,  to  give  evidence  before  any  court  of 
competent  jurisdiction.  Tidd,  Pract.  739;  3 
Blackstone,  Comm.  130;  2  Sellon,  Pract.  261. 

The  allowance  of  this  writ  resting  in  the 
discretion  of  the  court,  it  will  be  refused  if 
the  application  appear  to  be  in  bad  faith  or 
a  mere  contrivance.     3  Burr.  1440. 

It  was  refused  to  bring  up  a  prisoner  of 
war,  2  Dougl.  419,  or  a  prisoner  in  custody 
for  high  treason.     Peake,  Add.  Cas.  21. 

It  would  of  course  be  refused  where  it  ap- 
peared from  the  application  that  the  prisoner 
was  under  sentence  for  crime  which  rendered 
him  incompetent  as  a  witness. 

The  application  for  the  writ  is  made  upon 
affidavit,  stating  the  nature  of  the  suit  and 
the  materiality  of  the  testimony,  together 
with  the  general  circumstances  of  restraint 
which  render  the  writ  necessary.  Cowp.  672 ; 
Foster,  Crim.  Law,  396 ;  2  Cow.  &  Hill,  Notes 
to  Phillipps,  Ev.  658. 

HABENDUM  (Lat.  for  having). 

In  Conveyancing.  The  clause  usually 
following  the  granting  part  of  the  premises 
of  a  deed,  which  defines  the  extent  of  the 
ownership  in  the  thing  granted  to  be  held  and 
enjoyed  by  the  grantee.  2  Washburn,  Real 
Prop.  642. 

It  commences  with  the  words  "  to  have  and 
to  hold."  It  is  not  an  essential  part  of  a 
deed,  but  serves  to  qualify,  define,  or  control 
it.  Coke,  Litt.  6  a,  299 ;  1  Wood,  Conv.  224; 
4  Kent,  Comm.  468 ;  8  Mass.  162,  174,  and 
may  be  rejected  if  clearly  repugnant  to  the 
rest  of  the  deed.  1  Wood,  Conv.  199 ;  Shep- 
pard,  Touchst.  102;  Skinn.  543.  See,  gene- 
rally, 2  Washburn,  Real  Prop.  643  et  seq.;  4 
Kent,  Comm.  468;  4  Greenleaf,  Cruise,  Dig. 
273  ;  2  Rolle,  Abr.  65;  5  Serg.  &  R.  Penn. 
375;  8  Mass.  162;  7  Me.  455;  6  Conn.  289; 

6  Harr.  &  J.  Md.  132  ;  3  Wend.  N.  Y.  99. 
HABENTES  HOMINES  (Lat.).    Rich 

men.     DuCange. 

HABERE  FACIAS  POSSESSIO- 
NEM (Lat.).  In  Practice.  A  writ  of  exe- 
cution in  the  action  of  ejectment. 
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The  sheriff  is  oommanded  by  this  writ  that, 
without  delay,  he  cause  the  plaintiff  to  have  pos- 
seaaion  of  the  land  in  dispute  which  is  therein  de- 
scribed :  a  fi.  fa.  or  ca.  m.  for  costs  may  be  in- 
cluded in  the  writ.  The  duty  of  the  sheriff  in  the 
execution  and  return  of  that  part  of  the  writ  is 
the  same  aa  on  a  common  fi.  fa.  or  ca.  aa.  The 
sheriff  is  to  execute  this  writ  by  delivering  a  full 
and  actual  poaaeasion  of  the  premises  to  the  plain- 
tiff. For  this  purpose,  he  may  break  an  outer  or 
inner  door  of  the  house;  and,  should  he  be  vio- 
lently opposed,  he  may  raise  the  posse  comitatna. 
Watson,  Sher.  60,  215;  6  Coke,  91  6/  1  Leon.  145; 
3  Bouvier,  Inst.  n.  3375. 

The  name  of  this  writ  is  abbreviated  hab.  fa.  poaa. 
See  10  Viner,  Abr.  li;  Tidd,  Pract.  8  th  Eng.  cd. 
1081;  2  Archbold,  Pract.  68;  3  Blaokstone,  Comm. 
412;  Bingham,  Exec.  115,  252;  Bacon,  Abr. 

HABERE  FACIAS  SEISINAM  (Lai). 
In  Practice.  The  name  of  a  writ  of  execu- 
tion, used  in  most  real  actions,  by  which  the 
eherifif  is  directed  that  he  cause  the  demandant 
to  have  seisin  of  the  lands  which  he  has  re- 
covered.    3  Bouvier,  Inst.  n.  3374. 

This  writ  may  be  taken  out  at  any  time 
within  a  year  and  a  day  after  judgment.  It 
is  to  be  executed  nearly  in  the  same  manner 
as  the  writ  of  habere  facias  possessionem,  and 
for  this  purpose  the  officer  may  break  open 
the  outer  door  of  a  house  to  deliver  seisin  to 
the  demandant.  5  Coke,  91  6;  Comyns,  Dig. 
Execution,  E ;  Watson,  Sher.  238.  The  name 
of  this  writ  is  abbreviated  hab.fac.  seis.  See 
Bingham,  Exec.  115,  252;  Bacon,  Abr. 

HABERE  FACIAS  VISUM  (Lat.). 
In  Practice.  The  name  of  a  writ  which 
lies  when  a  view  is  to  be  taken  of  lands  and 
tenements.  Fitzherbert,  Nat.  Brev.  Index, 
View. 

HABHiIS  (Lat.).  Fit;  suitable.  1  Shars- 
wood,  Blackst.  Comm.  436.  Active ;  useful 
(of  a  servant).  DuCange.  Proved;  authen- 
tic (of  Book  of  Saints).  DuCange.  Fixed; 
stable  (of  authority  of  the  king).     DuCange. 

HABIT.  A  disposition  or  condition  of  the 
body  or  mind  acquired  by  custom  or  a  fre- 
quent repetition  of  the  same  act.  See  2  Mart. 
La.  N.  s.  622;  18  Penn.  St.  172;  5  Gray, 
Mass.  851. 

The  habit  of  dealing  has  always  an  important 
bearing  upon  the  construction  of  commercial  con- 
tracts. A  ratification  will  be  inferred  from  the 
mere  habit  of  dealing  between  the  parties :  as,  if  a 
broker  has  been  accustomed  to  settle  losses  on  poli- 
cies in  a  particular  manner,  without  any  objection 
being  made,  or  with  the  silent  approbation  of  his 
principal,  and  he  should  afterwards  settle  other  po- 
licies in  the  same  manner,  to  which  no  objection 
should  be  made  within  a  reasonable  time,  a  just 
presumption  would  arise  of  an  implied  ratification': 
for,  if  the  principal  did  not  agree  to  such  settle- 
ment, he  should  have  declared  his  dissent.  2  Bou- 
vier, Inst.  1313,  1314. 

HABIT  AND  REPUTE.  Applied  in 
Scotch  law  to  a  general  understanding  and 
belief  of  something's  having  happened :  e.  g. 
marriage  may  be  constituted  by  habil  and 
repute.    Bell,  Diet. 

HABITATION.  In  Civil  Law.  The 
right  of  a  person  to  live  in  the  house  of  an- 
other without  prejudice  to  the  property. 


It  differed  from  a  usufruct  in  this,  that  the  nsn- 
fructuary  might  apply  the  house  to  any  purpose, 
— as  of  a  store  or  manufactory;  whereas  the  partj 
having  the  right  of  habitation  could  only  use  it  fol 
the  residence  of  himself  and  family.  1  Brown,  Civ. 
Law,  184;  Domat,  1. 1,  t.  11,  s.  2,  n.  7. 

In  Estates.  A  dwelling-house ;  a  home' 
stall.     2  Blaokstone,  Comm.  4 ;  4  id.  220. 

HABITUAL  DRUNKARD.  A  person 
given  to  ebriety  or  the  excessive  use  of  intox- 
icating drink,  who  has  lost  the  power  or  the 
will,  by  frequent  indulgence,  to  control  his 
appetite  for  it.  18  Penn.  St.  172;  5  Gray, 
Mass.  85. 

By  the  laws  of  some  states,  such  persons 
are  classed  with  idiots,  lunatics,  etc.,  in  re- 
gard to  the  care  of  property ;  and  in  some, 
they  are  liable  to  punishment.  See  7  Paige, 
Ch.  N.  Y.  312;  8  N.  Y.  388  ;  15  Barb.  N.  Y. 
520;  Crabbe,  Dist.  Ct.  558;  18  Penn.  St.  172; 
5  Gray,  Mass.  85 ;  11  Cush.  Mass.  477. 

HACIENDA.  In  Spanish  Law.  A 
generic  term,  applicable  to  the  mass  of  the 
property  belonging  to  a  state,  and  the  admi- 
nistration of  the  same. 

As  a  .science,  it  is  defined  by  Dr.  Jnse  Can- 
ga  ArgUells,  in  his  "  Diccionario  de  Hacien- 
da," to  be  that  part  of  civil  economy  which 
teaches  how  to  aggrandize  a  nation  by  the 
useful  employment  of  its  wealth. 

A  royal  estate.     Newman  &  B.  Diet. 

HADBOTE.  In  English  Law.  A  re- 
compense or  amends  made  for  violence  offered 
to  a  person  in  holy  orders. 

HiEREDES  EXTRANEI  (Lat.).  In 
Civil  La-w.  Extraneous  or  foreign  heirs : 
that  is,  those  who  were  not  children  or  slaves 
of  the  testator.  Those  only  could  be  extra- 
neous heirs  who  had  a  capacity  of  accepting 
the  inheritance  both  at  the  time  of  making 
the  will  and  at  the  death  of  the  testator. 
Hallifax,  Anal.  b.  11,  c.  6,  I  38  et  seq. 

HiSREDES  NECESSARII  (Lat.).  In 
Civil  Law.  Necessary  heirs.  If  slaves  were 
made  heirs,  they  had  no  choice,  but  on  the 
death  of  the  testator  were  necessarily  free  and 
his  heirs.  Calvinus,  Lex. ;  Hallifax,  Anal, 
b.  11,  c.  6,  I  38  et  seq. ;  Heineccius,  Elem.  Jur. 
Civ.  ^  587. 

HiSREDES  PROXIMI  (Lat.).  The 
children  or  descendants  of  the  deceased.  Dal- 
rymple,  Feud.  110. 

H.S!REDES  REMOTIORES  (Lat.). 
The  kinsmen  other  than  children  or  descend- 
ants.    Dalrymple,  Feud.  110. 

H.S1REDES  SUI  ET  NECESSARII 
(Lat.).  In  Civil  Law.  Proper  and  neces- 
sary heirs;  heirs  by  relationship  and  neces- 
sity. The  descendants  of  an  ancestor  in  direct 
line  were  so  called,  sui  denoting  the  relation- 
ship, and  necessarii  the  necessity  of  law  which 
made  them  heirs  without  their  election,  and 
whether  the  ancestor  died  testate  or  intestate, 
Hallifax,  Anal.  b.  11,  c.  6,  §  38  et  seq. ;  Mac- 
keldey.  Civ.  Law,  §?  681,  682;  Heineccius, 
Elem.  Jur.  Civ.  i  588. 

H.SiREDIPETA  (Law  Lat.).  In  Old 
English  Law.    Next  heir.  Laws  of  Hen.  I.; 
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DuCange.  One  who  seeks  to  be  made  heir 
[qui  cupit  hcereditaiem).  Concil.  Compostel. 
anno  1114,  can.  18,  inter  Hispan.  t.  3,  p.  324; 
DuCange. 

H^SiREDITAS  (Lat.  from  hmres).  In  Ci- 
vil Iiaw.  '•Nihil  aliiid  est  hcereditas,  quam 
successio  in  universumjus,  quod  defunctus  ka- 
buit."  Inheritance  is  nothing  else  than  suc- 
cession to  every  right  which  the  deceased  pos- 
sessed. Dig.50. 17;  50. 16;  5.2;  Mackeldey, 
Civ.  Law,  ^  605  ;  Bracton,  62  6. 

In  Old  English  Law.  An  estate  trans- 
missible by  descent;  an  inheritance.  Mar- 
ten, Aneod.  Collect,  t.  3,  p.  269 ;  Coke,  Litt.  9 ; 
Glanville,  lib.  7,  c.  1. 

H.S!REDITAS  JACENS  (Lat.).  In 
Civil  Law.  A  prostrate  inheritance.  The 
inheritance  left  to  a  voluntary  heir  was  so 
called  as  long  as  he  had  not  manifested,  either 
expressly  or  by  silence,  his  acceptance  or  re- 
fusal of  the  inheritance,  which,  by  a  fiction 
of  law,  was  said  to  sustain  the  person  [susti- 
nere  personam)  of  the  deceased,  and  not  of 
the  heir.  Mackeldey,  Civ.  Law,  J  685  a.  An 
estate  with  no  heir  or  legatee  to  take.  Code, 
10.  10.  1 ;  Bell,  Diet. 

In  English  Law.  An  estate  in  abeyance: 
that  is,  after  the  ancestor's  death  and  before 
assumption  of  heir.  Coke,  Litt.  342  6.  An 
inheritance  without  legal  owner,  and  there- 
fore open  to  the  first  occupant.  2  Sharswood, 
Blackst.  Comm.  259. 

H.31RES.  In  Roman  Law.  One  who 
succeeds  to  the  rights  and  occupies  the  place 
of  a  deceased  person,  being  appointed  by  the 
will  of  the  decedent.  It  is  to  be  observed  that 
the  Roman  hceres  had  not  the  slightest  resem- 
blance to  the  English  heir.  He  corresponded 
in  character  and  duties  almost  exactly  with  the 
executor  under  the  English  law.  The  insti- 
tution of  the  hmres  was  the  essential  charac- 
teristic of  a  testament:  if  this  was  not  done, 
the  instrument  was  called  a  codicillus.  Mac- 
keldey, §§  632,  650. 

3.  Who  might  not  be  instituted.  Certain 
persons  were  not  permitted  to  be  instituted 
in  this  capacity:  such  as,  persons  not  Ro- 
man citizens,  slaves  of  such  persons,  persons 
not  in  being  at  the  death  of  the  testator,  and 
corporations,  unless  especially  privileged. 
Also,  the  emperor  could  not  be  made  hceres 
with  the  condition  that  he  should  prosecute 
a  suit  of  the  testator  against  a  subject.  Nor 
could  a  second  husband  or  wife  be  instituted 
hceres  to  a  greater  portion  of  the  estate  than 
was  left  to  that  child  of  the  first  marriage 
which  received  least  by  the  will.  So,  a 
widow  who  married  before  the  expiration  of 
her  year  of  mourning  could  not  institute  her 
second  husband  as  hceres  to  more  than  a  third 
of  her  estate.  And  a  man  who  had  legiti- 
mate children  could  not  institute  as  hceredes 
a  concubine  and  her  children  to  more  than  a 
twelfth  of  his  estate,  nor  the  mother  alone  to 
more  than  one-twenty-fourth.  Mackeldey,  g 
651. 

3.  The  institution  of  the  hceres  might  be 
absolute  or  conditional.  But  the  condition,  to 


be  valid,  must  be  suspensive  (condition  pre- 
cedent, see  Condition),  possible,  and  lawful. 
If,  however,  this  rule  was  infringed,  certain 
conditions,  as  the  resolutive  (condition  subse- 
quent, see  Condition),  the  impossible,  and 
the  immoral  or  indecent,  were  held  nugatory, 
while  others  invalidated  the  appointment  of 
the  hceres, — as  the  preposterous  and  eapta- 
tory,  i.e.  the  appointment  of  a  hceres  on  con- 
dition that  the  appointee  should,  in  turn,  in- 
stitute the  testator  or  some  other  person  hceres 
in  his  testament.  In  regard  to  limitations  of 
time,  they  must,  to  be  valid,  commence  ex 
die  incerto.  A  condition  that  A  should  be- 
come hceres  after  a  certain  day,  or  that  he 
should  be  hceres  up  to  a  day  whether  certain 
or  uncertain,  was  nugatory.  The  testator 
might  assign  his  reasons  for  the  institution 
of  a  particular  hceres,  but  a  mistake  in  the 
facts  upon  which  those  reasons  were  based 
did  not,  in  general,  affect  the  validity  of  the 
appointment.  The  institution  might  be  ac- 
companied with  a  direction  that  the  hceres 
should  apply  the  inheritance  either  wholly  or 
in  part  to  a  specified  purpose,  which  he  was 
bound  to  comply  with  in  case  he  accepted  the 
inheritance,  unless  it  was  physically  impos- 
sible to  do  so,  or  unless  the  hceres  himself  was 
the  only  person  affected  by  such  directions. 
The  hceres  might  be  instituted  either  simply, 
without  any  interest  in  the  estate,  or  with  a 
fixed  share  therein,  or  with  regard  to  some 
particular  thing.  Mackeldey,  i  653.  It  was 
customary,  in  order  to  provide  against  a  fail- 
ure to  accept  on  the  part  of  the  direct  hceres, 
to  substitute  one  or  more  hceredes  to  him. 
This  substitution  might  be  made  in  various 
forms;  but  the  result  was  the  same  in  all, — 
that  if  the  first  of  the  direct  hceredes  failed  to 
accept  the  inheritance,  whether  from  indis- 
position, permanent  incapacity,  or  from  dying 
before  the  testator,  the  substitute  stood  in 
his  stead.  There  might  be  several  degrees 
of  substitutes,  each  ready  to  act  in  case  of  the 
failure  of  all  the  preceding;  and  the  rule  was, 
substitutus  substiiuto  est  substituius  instituto : 
which  meant  that  on  a  failure  of  all  the  in- 
termediate substitutes,  the  lowest  in  rank 
succeeded  to  the  position  of  the  instituted 
hceres.  This  was  called  substitutio  vulgaris. 
There  was  another,  the  substitutio  pupillaris, 
which  was  nothing  more  than  the  appoint- 
ment, by  the  testator,  of  a  hceres  to  a  minor 
child  under  his  authority, — which  appoint- 
ment was  good  in  case  the  child  died  after  the 
testator,  and  still  a  minor.  It  was,  in  fact, 
making  a  testament  for  such  minor, — an  act 
which  he  could  not  perform  for  himself. 
Mackeldey,  §§  668,  669. 

4:. Persons entitlediotheinheritanee.  Though, 
generally  speaking,  the  testator  might  insti- 
tute as  hceres  any  person  whatever  not  within 
the  exceptions  above  mentioned,  yet  his  rela- 
tives, within  certain  limits,  were  considered 
as  peculiarly  entitled  to  the  office,  and  if  he 
instituted  any  one  else  they  could  not  be  en- 
tirely excluded,  but  were  admitted  to  a  share 
of  the  inheritance,  which  share,  called  portio 
legitima,  or  pars  legitima,  was  fixed  by  law. 
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The  rules  in  regard  to  the  persons  entitled  to 
this  share  of  the  estate,  and  its  amount,  are 
very  intricate,  and  too  voluminous  to  be  in- 
troduced here.  They  may  be  found  in  Maok- 
eldey,  ^|  654-657.  Among  those  entitled  to 
thenars  legitima,  the  immediate  ascendants 
and  descendants  of  the  testator  were  pecu- 
liarly distinguished  in  this,  that  they  must 
be  mentioned  in  the  testament,  either  by  be- 
ing formally  instituted  as  hceredes,  or  by  being 
formally  excluded,  while  the  other  relatives 
so  entitled  might  receive  their  share  as  a  le- 
gacy, or  in  any  other  way,  without  being  for- 
mally instituted.  From  this  necessity  of 
mentioning  this  class  of  relatives,  they  were 
called  successores  necessarii. 

5.  Acquisition  of  the  inheritance.  Except 
in  the  case  of  a  slave  of  the  testator  (hceres 
necessarius),  or  a  person  under  his  authority 
(potesias)  at  his  death  (hceres  suvs  et  necessa- 
rius), the  institution  of  a  person  as  hceres  did 
not  oblige  him  to  accept  the  office.  A  formal 
acceptance  was  requisite  in  the  case  of  all 
other  persons  than  the  two  classes  just  men- 
tioned, whence  such  persons  were  called 
hceredes  voluntarii,  and,  in  opposition  to  the 
sui  hceredes,  extranet  hceredes.  This  accept- 
ance might  be  express  (aditio  hcereditatis),  or 
tacit,  i.e.  by  performing  some  act  in  relation 
to  the  inheritance  which  admitted  of  do  other 
construction  than  that  the  person  named  as 
hceres  intended  to  accept  the  office.  The  re- 
fusal of  the  office,  if  express,  was  called  rc- 
pudiatio;  if  tacit,  through  the  neglect  of  the 
hceres  to  make  use  of  his  rights  within  a  suit- 
able period,  it  was  called  omissio  hcereditatis. 
The  acceptance  could  not  be  coupled  with  a 
condition ;  and  a  refusal  was  final  and  irre- 
vocable.    Mackeldey,  ii  081-683. 

6.  Rights  and  liabilities  of  the  hceres.  The 
fundamental  idea  of  the  office  is  that  as  re- 
gards the  estate  the  hceres  and  the  testator  form 
but  a  single  person.  Hence  it  follows  that 
the  private  estate  of  the  hceres  and  the  estate 
of  the  testator  are  united  [conjusio  bonorum 
defuncti  et  hceredis);  the  hceres  acquires  all 
rights  of  property,  and  becomes  liable  to  all 
demands,  except  those  purely  personal,  to 
which  the  testator  was  entitled  and  subject, 
and  is,  consequently,  responsible  for  all  the 
debts  of  the  deceased,  even  if  the  estate  left 
by  the  latter  is  not  sufficient  to  pay  them. 
He  must,  moreover,  recognize  as  binding 
upon  him  all  acts  of  the  testator  relating  to 
the  estate.  He  is  bound  to  obey  the  directions 
of  the  will,  especially  to  perform  the  trusts 
and  pay  the  legacies  imposed  upon  him,  yet 
this  only  so  far  as  the  residue  of  the  estate, 
after  liquidating  the  debts,  enables  him  to 
do  so. 

These  were  the  strict  rules  of  the  law;  but 
two  modes,  the  spatium  deliberandi  and  the 
beneflcium  inventarii,  were  in  course  of  time 
contrived  for  relieving  the  hceres  from  the 
risk  of  loss  by  an  acceptance  of  the  office. 

The  spatium  deliberandi  was  a  period  of 

delay  granted  to  the  hceres,  upon  application 

to  the  magistrate,  in  order  that  he  might 

investigate  the  condition  of  the  estate  before 

Vol.  I.— 42 


deciding  whether  to  accept  or  reject  the  of- 
fice. If  the  hceres  was  pressed  by  the  other 
hceredes,  or  by  the  creditors  of  the  estate,  to 
decide  whether  to  accept  or  reject  the  office, 
he  must  either  decide  immediately,  or  apply 
for  the  spatium  deliberandi,  which  when  al- 
lowed by  the  emperor  continued  for  a  year, 
and  when  by  a  judge  for  nine  months,  from 
the.  day  of  its  allowance.  If  the  hceres  had 
not  decided  at  the  expiration  of  this  period, 
he  was  held  to  have  accepted.  If  he  was  not 
pressed  to  a  decision  by  the  other  hceredes  or 
by  the  creditors,  he  was  allowed  a  year  from 
the  day  he  was  notified  of  the  inheritance 
having  been  conferred  upon  him,  to  delibe- 
rate whether  to  accept  or  not.  If,  after  deli- 
berating for  the  allotted  period,  he  should 
accept  the  inheritance,  he  became  responsi- 
ble for  the  debts  of  the  testator,  without  re- 
gard to  whether  the  estate  was  sufficient  or 
not  to  pay  them. 

The  benejicium  inventarii  was  an  extension 
to  all  hceredes  of  the  privilege  belonging  to 
soldiers  not  to  be  responsible  for  the  debts 
beyond  the  assets.  This  privilege  to  the 
hceres  was  conditional  upon  nis  commencing 
an  inventory  within  thirty  days  and  com- 
pleting it  within  sixty  from  the  time  he  be- 
came notified  of  his  appointment.  The  in- 
ventory must  be  prepared  in  the  presence  of 
a  notary,  and  must  be  signed  by  the  hceres, 
with  a  declaration  that  it  included  the  whole 
estate,  etc.,  to  which  fact  he  might  be  obliged 
to  make  oath.  He  then  became  liable  only 
to  the  extent  of  the  assets.  He  was  allowed, 
before  paying  the  debts,  to  deduct  the  ex- 
penses of  the  funeral,  of  establishing  the  tes- 
tament, and  of  making  the  inventory.  He 
could  not  be  forced  to  pay  debts  or  legacies 
during  the  preparation  of  the  inventory,  and 
afterwards  he  paid  the  claimants  in  full  in 
the  order  in  which  they  presented  themselves, 
and  when  the  assets  were  exhausted  could 
not  be  required  to  pay  any  more.  His  own 
claims  against  the  estate  might  be  paid  first, 
and  his  debts  to  the  estate  were  part  of  the 
assets.  If  he  neglected  to  prepare  the  inven- 
tory within  the  legal  period,  he  forfeited  the 
privileges  of  it ;  which  also  was  the  case  if 
he  applied  for  the  spatium  deliberandi:  so 
that  he  must  choose  between  the  two. 

'y.  The  creditors  and  legatees  of  the  testator 
were  allowed  the  benejicium  separaiionis,  by 
which,  when  the  hceres  was  deeply  in  debt, 
and,  by  reason  of  the  confvsio  bonorum  defuncti 
et  hceredis,  they  were  in  danger  of  losing  their 
claims,  they  were  permitted  to  have  a  sepa- 
ration of  the  assets  from  the  private  estate 
of  the  hceres.  Application  for  this  privilege 
must  have  been  made  within  five  years  from 
the  acceptance  of  the  inheritance ;  but  it 
would  not  be  granted  if  the  creditors  of  the 
testator  had  in  any  way  recognized  the  hceres 
as  their  debtor.  If  it  was  granted,  they 
were  in  general  restricted  to  the  assets  for 
payment  of  their  claims,  and  the  private  es- 
tate of  the  hceres  was  discharged.  If  the  as- 
sets were  not  exhausted  in  satisfying  the  cre- 
ditors and  legatees  of  the  testator,  the  credit* 
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ors  of  the  kcBres  might  come  in  upon  the 
balance;  but  these  latter  were  not  entitled  to 
the  beneflcvum  separationis. 

The  hcercf  might  transmit  the  inheritance 
by  will ;  but,  in  general,  he  could  not  do  so 
till  after  acceptance.  To  this,  however,  there 
were  numerous  exceptions. 

8.  The  remedies  of  the  hceres  are  too  inti- 
mately connected  with  the  general  system  of 
Roman  jurisprudence  to  be  capable  of  a  brief 
explanation.  See  Mackeldey,  J§  692,  693 ; 
Dig.  5.  3  ;  Cod.  3.  31 ;  Gains  iv.  §  144,  etc. 

9.  Cohceredes.  When  several  hoeredes  have 
accepted  a  joint  inheritance,  each,  ipso  jure, 
becomes  entitled  to  a  proportional  share  in 
the  assets,  and  liable  to  a  proportional  share 
of  the  debts,  though  the  testator  may,  if  he 
choose,  direct  otherwise,  and  they  may  also 
agree  otherwise  among  themselves ;  but  in 
both  these  cases  the  creditors  are  not  affected, 
and  may  pursue  each  hceres  to  the  extent  of 
his  legal  share  of  liability,  and  no  further. 

One  of  the  cohceredes  has  a  right  to  compel 
a  partition  of  the  assets  and  liabilities,  sub- 
ject, however,  to  an  agreement  among  them- 
selves, or  a  direction  by  the  testator,  that  the 
inheritance  shall  remain  undivided  for  a 
time.     Mackeldey,  Civ.  Law,  J§  694,  695. 

HAFNIi  COURTS  (hafne,  Dan.  a  ha- 
ven, or  port).  Haven  courts;  courts  anciently 
held  in  certain  ports  in  England.  Spelman, 
Gloss. 

HALF-BLOOD.  A  term  denoting  the 
degree  of  relationship  which  exists  between 
those  who  have  one  parent  only  in  common. 

By  the  English  common  law,  one  related 
to  an  intestate  of  the  half-blood  only  could 
never  inherit,  upon  the  presumption  that  he 
is  not  of  the  blood  of  the  original  purchaser ; 
but  this  rule  has  been  greatly  modified  by 
the  3  &  4  Will.  IV.  c.  106. 

In  this  country,  the  common-law  principle 
on  this  subject  may  be  considered  as  not  in 
force,  though  in  many  states  some  distinction 
is  still  preserved  between  the  whole  and  the 
half-blood.  4  Kent,  Comm.  403,  n. ;  2  Yerg. 
Tenn.  115;  1  M'Cord,  So.  C.  456;  31  Penn. 
St.  289;  Dane,  Abr.  Index;  Reeves,  X>e«cenfe, 
passim ;  2  Washburn,  Real  Prop.  411.  See 
Descent. 

HALF-BROTHER,  HALF-SISTER. 
Persons  who  have  the  same  father,  bat  dif- 
ferent mothers  ;  or  the  same  mother,  but  dif- 
ferent fathers. 

HALF-CENT.  A  copper  coin  of  the 
United  States,  of  the  value  of  one  two-hun- 
dredth part  of  a  dollar,  or  five  mills. 

This  coin  was  authorized  by  resolution  of 
congress,  passed  July  6,  1785,  as  follows : — 
"  Resolved,  That  the  smallest  coin  be  of  cop- 
per, of  which  two  hundred  shall  pass  for  one 
dollar."  It  was  first  issued  under  the  act  of 
the  2d  of  April,  1792,  by  which  act  the  weight 
of  the  coin  was  fixed  at  one  hundred  and  four 
grains.  In  1796,  it  was  reduced,  by  the  pro- 
clamation of  President  Washington,  under  a 
law  of  that  year,  to  ninety-four  grains ;  at 
Xfhich  rate  it  was  continued  to  be  coined  until 


the  passage  of  the  act  of  Feb.  21,  1857,  by 
which  it  was  directed  that  the  coinage  of  the 
half-cent  shall  cease.  The  first  half-cents 
were  issued  in  1793,  the  last  in  1857. 

HALF-DEFENCE.     See  Defence. 

HALF-DIME.  A  silver  coin  of  the 
United  States,  of  the  value  of  five  cents,  or 
the  one-twentieth  part  of  a  dollar. 

It  weighs  nineteen  grains  and  two-tenths  of  a 
grain, — equal  to  four-hundredths  of  an  ounce  Troy, — 
and  is  of  the  fineness  of  nine  hundred  thousandths ; 
nine  hundred  parts  being  pure  silver,  and  one  hun- 
dred parts  copper.  The  fineness  of  the  coin  is  pre- 
scribed by  the  Sth  section  of  the  general  mint  law, 
passed  Jan.  18,  18,37.  5  Stat,  at  Large,  137.  The 
weight  of  the  coin  is  fixed  by  the  1st  section  of  the 
act  of  Feb.  21,  1853.  10  Stat,  at  Large,  160.  The 
second  section  of  this  last-cited  act  directs  that  sil- 
ver coins  issued  in  conformity  to  that  act  shall  be 
a  legal  tender  in  payment  of  debts  for  all  sums  not 
exceeding  five  dollars.  This  provision  applies  to 
the  half-dollar  and  all  silver  coins  below  that  deno- 
mination. The  first  coinage  of  half-dimes  was  in 
1793.  A  few  half  "  dismes,"  with  a  likeness  of  Mrs. 
Washington,  the  wife  of  the  president,  upon  the 
obverse  of  the  coin,  were  issued  in  1792;  but  they 
were  not  of  the  regular  coinage. 

HALF-DOLLAR.  A  silver  coin  of  the 
United  States,  of  half  the  value  of  the  dollar 
or  unit,  and  to  contain  one  hundred  and 
eighty-five  grains  and  ten  sixteenth,  parts  of 
a  grain  of  pure,  or  two  hundred  and  eight 
grains  of  standard,  silver.  1  U.  S.  Stat,  at 
Large,  348.  Under  this  law,  the  fineness  of 
the  silver  coins  of  the  United  States  was  892.4 
thousandths  of  pure  silver. 

2.  The  weight  and  fineness  of  the  silver  coins 
were  somewhat  changed  by  the  act  of  Jan.  18, 1837, 
5  Stat,  at  Large,  137 ;  the  weight  of  the  half-dol- 
lar being  by  this  act  fixed  at  two  hundred  and  six 
and  one-quarter  grains,  and  the  fineness  at  nine 
hundred  thousandths;  conforming,  in  respect  to 
fineness,  with  the  coinage  of  France  and  most 
other  nations. 

3.  The  weight  of  the  half-dollar  was  reduced  by 
the  act  of  February  21, 1853,  10  Stat,  at  Large,  160, 
to  one  hundred  and  ninety-two  grains,  at  which  rate 
it  continues  to  be  issued, — the  standard  of  fineness 
remaining  the  same. 

4.  The  half-dollars  coined  under  the  acts  of  1792 
and  1837  (1  and  2,  as  above)  are  a  legal  tender  at 
their  nominal  value  in  payment  of  debts  to  any 
amount.  Those  coined  since  the  passage  of  the 
act  of  February  21, 1853,  are  a  legal  tender  in  pay- 
ment of  debts  for  all  sums  not  exceeding  five  dol 
lars.     See.  2.     The  silver  coins  struck  in  the  year 

1853,  under  this  last-cited  act,  may  be  distinguisheJ 
from  the  others  of  that  year  by  the  arrow-heads  on 
the  right  and  left  of  the  date  of  the  piece.     In 

1854,  and  subsequent  years,  the  arrow-heads  are 
omitted. 

HALF-EAGLE.  A  gold  coin  of  the 
United  States,  of  the  value  of  five  dollars. 

The  weight  of  the  piece  is  one  hundred  and 
twenty-nine  grains  of  standard  fineness,  namely, 
nine  hundred  thousandths  of  pure  gold,  and  one 
hundred  of  alloy  of  silver  and  copper;  "provided 
that  the  silver  do  not  exceed  one-half  of  the  whole 
alloy."  Act  of  Jan.  18, 1837,  5  U.  S.  Stat,  at  Large, 
136.  As  the  proportion  of  silver  and  cupper  is  not 
fixed  by  law  further  than  to  prescribe  that  the  sil- 
ver therein  shall  not  exceed  fifty  in  every  thousand 
parts,  the  proportion  was  made  the  subject  of  a 
special  instruction  by  Mr.  Snowden,  the  late  director 
of  the  mint,  as  follows : — 
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"As  it  is  highly  important  to  secure  uniformity 
in  our  gold  coinage^  all  deposits  of  native  gold,  or 
gold  not  previously  refined,  should  be  assayed  for 
silver,  without  exception,  and  refined  to  from  nine 
hundred  and  ninety  to  nine  hundred  find  ninety- 
three,  say  averaging  nine  hundred  and  ninety-one  as 
near  as  may  be.  When  any  of  the  deposits  prove 
to  be  nine  hundred  and  ninety,  or  finer,  they  should 
be  reserved  to  be  mixed  with  the  refined  gold.  The 
gold  coin  of  the  mint  and  its  branches  will  then  be 
nearly  thus:  gold,  nine  hundred;  silver,  eight; 
copper,  ninety-two ;  and  thus  a  greater  uniformity 
of  color  will  be  attained  than  vras  heretofore  ac- 
complished." 

The  instructions  on  this  point  were  prescribed  by 
the  director  in  September,  1853.  Mint  Pamphlet, 
"  Instructions  relative  to  the  Business  of  the  Mint," 
14. 

For  all  sums  whatever  the  half-eagle  is  a  legal 
tender  of  payment  of  five  dollars.  Act  of  Congress 
above  cited,  sec.  10,  p.  138.  The  first  issues  of  this 
coin  at  the  mint  of  the  United  States  were  in  1795. 

HALF-PROOF.  In  Civil  Law.  That 
which  is  insufficient  as  the  foundation  of  a 
sentence  or  decree,  although  in  itself  entitled 
to  some  credit.     Vicat,  Probatio. 

HALF-SEAL.  A  seal  used  in  the  English 
chancery  for  the  sealing  of  commissions  to 
delegates  appointed  upon  any  appeal,  either 
in  ecclesiastical  or  marine  causes. 

HALF-TONGUE.  A  jury  half  of  one 
tongue  or  nationality  and  half  of  another. 
Vide  De  medietate  linguce,  Jacob,  Law  Diet. 

HALF-YEAR.  In  the  computation  of 
time,  a  half-year  consists  of  one  hundred  and 
eighty-two  days.  Coke,  Litt.  135  6;  N.  Y. 
Rev.  Stat,  part  1,  ^.  19,  t.  1,  ?  3. 

HALI-GEMOTE.     Halle-gemote. 

HALL.  A  public  building  used  either 
for  the  meetings  of  corporations,  courts,  or 
employed  to  some  public  uses :  as,  the  city 
hall,  the  town  hall.  Formerly  this  word  de- 
noted the  chief  mansion  or  habitation. 

HALLAZCO.     In  Spanish  Law.     The 

finding  and  taking  possession  of  something 
which  previously  had  no  owner,  and  which 
thus  becomes  the  property  of  the  first  occu- 
pant. Las  Partidas,  3.  5.  28,  5. 48. 49,  5.  20. 
50. 

HALLE-GEMOTE.  Hall-assembly.  A 
species  of  court  baron. 

HALLUCINATION.  In  Medical  Ju- 
risprudence. A  species  of  mania  by  which 
an  idea  reproduced  by  the  memory  is  associ- 
ated and  embodied  by  the  imagination.  This 
state  of  mind  is  sometimes  called  delusion,  or 
waking  dreams. 

An  attempt  has  been  made  to  distinguish  haUu- 
dilations  from  illusions :  the  former  are  said  to  be 
dependent  on  the  state  of  the  intellectual  organs,  and 
the  latter  on  that  of  those  of  sense.  Ray,  Med.  Jur. 
§  99 ;  1  Beck,  Med.  Jur.  538,  note.  An  instance  is 
given  of  a  temporary  hallucination  in  the  cele- 
brated Ben  Jonson,  the  poet.  He  told  a  friend  of 
his  that  he  had  spent  many  a  ni^ht  in  looking  at 
his  great  toe,  about  which  he  had  seen  Turks  and 
Tartars,  Romans  and  Carthaginians,  fight,  in  his 
imagination.  1  Collyer,  Lun.  34.  If,  instead  of 
being  temporary,  this  affection  of  his  mind  had 
been  permanent,  he  would  doubtless  have  been  con- 
Eidered  insane.     See,  on  the   subject  of   spectral 


illusions,  Hibbert,  Alderson,  and  Farrar'a  Essays; 
Scott  on  Demonology,  etc.;  SBostock,  Physiology, 
91,  161;  1  Esquirol,  Maladies  Mentales,  159. 

HALMOTE.    See  Halle-Gebote. 

HALYMOTB  [HoUmot,  Halegemot;  from 
Saxon  halg,  holy,  and  gemot  or  mot,  a  meet- 
ing).     A  holy  or  ecclesiastical  court. 

A  court  held  in  London  before  the  lord 
mayor  and  sheriffs,  for  regulating  the  bakers. 

It  was  anciently  held  on  Sunday  next  be- 
fore St.  Thomas's  day,  and  therefore  called 
the  holt/mote,  or  holy  court.  Cowel,  edit. 
1727 ;  Cunningham,  Law  Diet.  Molymote 
See  Spelman,  Gloss. ;  Coke,  4th  Inst.  321. 

HALYWERCFOLK.  Those  who  held 
by  the  service  of  guarding  and  repairing  4 
church  or  sepulchre,  and  were  excused  from 
feudal  services.  Hist.  Dunelm.  apud  Whar- 
toni  Ang.  Sax.  pt.  1,  p.  749.  Especially  in  the 
county  of  Durham,  those  who  held  by  service 
of  defending  the  corpse  of  St.  Cuthbert.  Ja- 
cob, Law  Diet. 

HAMBSUCKBN.  In  Scotch  Law. 
The  crime  of  hamesucken  consists  in  "the 
felonious  seeking  and  invasion  of  a  person  in 
his  dwelling-house."  1  Hume,  312;  Burnett, 
86 ;  Alison,  Grim.  Law  of  Scotl.  199. 

3.  The  mere  breaking  into  a  house,  with- 
out personal  violence,  does  not  constitute  the 
offence,  nor  does  the  violence  without  an  en- 
try with  intent  to  commit  an  assault.  It  is 
the  combination  of  both  which  completes  the 
crime.  1.  It  is  necessary  that  the  invasion 
of  the  house  should  have  proceeded  from 
forethought  malice ;  but  it  is  sufficient  if, 
from  any  illegal  motive,  the  violence  has  been 
meditated,  although  it  may  not  have  pro- 
ceeded from  the  desire  of  wreaking  personal 
revenge,  properly  so  called.  2.  The  place 
where  the  assault  was  committed  must  have 
been  the  proper  dwelling-house  of  the  party 
injured,  and  not  a  place  of  business,  visit,  or 
occasional  residence.  3.  The  offence  may  be 
committed  equally  in  the  day  as  in  the  night, 
and  not  only  by  effraction  of  the  building  by 
actual  forte,  but  by  an  entry  obtained  by 
fraud,  with  the  intention  of  inflicting  per- 
sonal violence,  followed  by  its  perpetration. 
4.  But,  unless  the  injury  to  the  person  be  of 
a  grievous  and  material  character,  it  is  not 
hamesucken,  though  the  other  requisites  to 
the  crime  have  occurred.  When  this  is  the 
case,  it  is  immaterial  whether  the  violence  be 
done  lucri  causa  or  from  personal  spite.  5. 
The  punishment  of  hamesucken  in  aggra- 
vated cases  of  injury  is  death ;  in  cases  of 
inferior  atrocity,  an  arbitrary  punishment. 
Alison,  v3rim.  Law  of  Sootl.  ch.  6;  Erskine, 
Inst.  4.  9.  23. 

3.  This  term  was  formerly  used  in  Eng- 
land instead  of  the  now  modern  term  bur- 
glary.    4  Blackatone,  Comm.  223. 

But  in  Hale's  Pleas  of  the  Crown  it  is  said, 
"  The  common  genus  of  offences  that  comes 
under  the  name  of  hamnecken  is  that  which  is 
usually  called  house-breaking;  which  some- 
times comes  under  the  common  appellation  of 
burglary,  whether  committed  in  the  day  or 
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night  to  the  intent  to  commit  felony:  so  that 
house-breaking  of  this  kind  is  of  two  na- 
tures."   1  Hale,  PI.  Cr.  547 ;  22  Pick.  Mass.  4. 

HAMLET.  A  small  village;  a  part  or 
member  of  a  vill. 

HAMSOCUE  (from  Saxon  Tiam,  house, 
sockue,  liberty,  immunity.  The  word  is  va- 
riously spelled  hamsoca,  hamsocua,  hamsolcen, 
haimsuken,  haihesaken).  The  right  of  security 
and  privacy  in  a  man's  house.  DuCange. 
The  breach  of  this  privilege  by  a  forcible 
entry  of  a  house  is  breach  of  the  peace.  Anc. 
Laws  &  In  St.  of  Eng.  Gloss. ;  DuCange;  Brac- 
ton,  lib.  3,  tr.  2,  c.  2,  ^  3.  The  right  to  entertain 
jurisdiction  of  the  offence.  Will.  Thorn,  p. 
2030 ;  Spelman ;  DuCange.  Immunity  from 
punishment  for  such  offence.    Id.;  Fleta,  lib. 

I,  c.  47,  §  18.  An  insult  offered  in  one's  own 
house  {insultiis  facius  in  domo).  Brompton, 
p.  957 ;  DuCange. 

HANAFER.  A  hamper  or  basket  in 
which  were  kept  the  writs  of  the  court  of 
chancery  relating  to  the  business  of  a  subject, 
and  their  returns,  5  &  6  Vict.  u.  113  ;  10  Ric. 

II.  u.  1 ;  equivalent  to  the  Roman  j^«c«s.  Id. 
According  to  Spelman,  the  fees  accruing  on 
writs,  etc.  were  there  kept.  Mon.  Angl.  to. 
1,  p.  943  ;  DuCange. 

HAND.  A  measure  of  length,  four  inches 
long:  used  in  ascertaining  the  height  of 
horses. 

HANDBILL.  A  written  or  printed  no- 
tice displayed  to  inform  those  concerned  of 
something  to  be  done. 

HAND  BOROW  (from  hand,  and  Saxon 
horow,  a  pledge).  Nine  of  a  decennary  or 
friborg  {q.v.)  were  so  called,  being  inferior 
to  the  tenth  or  head  borow, — a  decenna  or 
friborga  being  ten  freemen  or  frankpledges, 
who  were  mutually  sureties  for  each  other  to 
the  king  for  any  damage.  DuCange,  Friborg, 
Head-borow. 

HANDHABEND.  In  Saxon  Law. 
One  having  a  thing  in  his  hand ;  that  is,  a 
thief  found  having  the  stolen  goods  in  his 
possession, — latro  manifestus  of  the  civil  law. 
See  Laws  of  Hen.  I.  c.  59 ;  Laws  of  Athel- 
Btane,  §  6  ;  Fleta,  lib.  1,  c.  38,  ?  1 ;  Britton,  p. 
72:  DuCange,  Handhabenda. 

Jurisdiction  to  try  such  thief.     Id. 

HANDSALE.  Anciently,  among  all  the 
northern  nations,  shaking  of  hands  was 
held  necessary  to  bind  a  bargain, — a  custom 
still  retained  in  verbal  contracts:  a  sale  thus 
made  was  called  handsale,  venditio  per  mu- 
tuam  manum  complexionem.  In  process  of 
time  the  same  word  was  used  to  signify  the 
price  or  earnest  which  was  given  imme- 
diately after  the  shaking  of  hands,  or  instead 
thereof.  In  some  parts  of  the  country  it  is 
usual  to  speak  of  hand-money,  as  the  part  of 
the  consideration  paid  or  to  be  paid  at  the 
execution  of  a  contract  of  sale.  2  Blackstone, 
Comra.  448 ;  Ileineccius,  de  Antiquo  Jure  Ger- 
manico,  lib.  2,  J  335;  Toullier,  liv.  3,  t.  3,  c.  2, 
n.  33. 

HANDWRITING.     Any  thing  written 


by  a  person.  The  manner  in  which  a  person 
writes,  including  the  formation  of  the  charac- 
ters, the  separation  of  the  words,  and  other 
features  distinguishing  the  written  matter,  as 
a  mechanical  result,  from  the  writing  of  other 
persons. 

It  is  sometimes  necessary  to  prove  that  a 
certain  instrument  or  name  is  in  the  hand- 
writing of  a  particular  person ;  that  is  done 
either  by  the  testimony  of  a  witness  who  saw 
the  paper  or  signature  actually  written,  or  by 
one  who  has  by  sufficient  means  acquired 
such  a  knowledge  of  the  general  character 
of  the  handwriting  of  the  party  as  will  enable 
him  to  swear  to  his  belief  that  the  handwrit- 
ing of  the  person  is  the  handwriting  in  ques- 
tion. 1  Phillipps,  Ev.  422;  Starkie,  Ev. ;  2 
Johns.  Cas.  N.  Y.  211 ;  5  Johns.  N.  Y.  144; 
19  id.  134;  1  Dall.  Penn.  14;  2  Me.  33;  6 
Serg.  &  R.  Penn.  568 ;  1  Nott  &  M'C.  So.  C. 
554;  2  id.  400;  Anthon,  Nisi  P.  77;  4  Gray, 
Mass.  167;  5  Cush.  Mass.  295;  7  Comyns, 
Dig.  447 ;  Bacon,  Abr.  Evidence  (M) ;  Dane, 
Abr.  Index. 

HANGING.  Death  by  the  halter,  or  the 
suspending  of  a  criminal,  condemned  to  suffer 
death,  by  the  neck,  until  life  is  extinct.  A 
mode  of  capital  punishment. 

HANGMAN.  An  executioner.  The 
name  usually  given  to  a  man  employed  by 
the  sheriff  to  put  a  man  to  death,  according 
to  law,  in  pursuance  of  a  judgment  of  a  com- 
petent court  and  lawful  warrant. 

HANGWITE  (from  Saxon  hangian,  to 
hang,  and  wite,  fine).  Fine,  in  Saxon  law, 
for  illegal  hanging  of  a  thief,  or  for  allowing 
him  to  escape.  Immunity  from  such  fine. 
DuCange. 

HANSE.  A  commercial  confederacy  for 
the  good  ordering  and  protection  of  the  com- 
merce of  its  members.  An  imposition  upon 
merchandise.     DuCange,  Hansa. 

HANSE  TOWNS.  A  number  of  towns 
in  Europe  which  joined  in  a  league  for  mu- 
tual protection  of  commerce  as  early  as  the 
twelfth  century. 

Amsterdam  and  Bremen  were  the  first  two  that 
formed  it,  and  they  were  joined  by  others  in  Ger- 
many, Holland,  England,  France,  Italy,  a^d  Spain, 
till  in  1200  they  numbered  seventy-two.  They 
made  war  and  peace  to  protect  their  commerce,  and 
held  countries  in  sovereignty,  as  a  united  common- 
wealth. They  had  a  commmi  treasury  at  Lubcok, 
and  power  to  call  an  assembly  as  often  as  they 
chose.'  For  purposes  of  jurisdiction,  they  were  di- 
vided into  four  colleges  or  provinces.  Great  privi- 
leges were  granted  them  by  Louis  VI.  of  France 
and  succeeding  monarehs.  One  of  their  principal 
magazines  was  at  London.  Their  power  became 
so  great  as  to  excite  the  jealousy  of  surrounding 
nations,  who  forced  the  towns  within  their  jurisdic- 
tion which  belonged  to  the  league  to  renounce  it. 
Their  number  and  power  became  thus  gradually 
reduced,  beginning  from  the  middle  of  the  fifteenth 
century;  and  at  the  present  day  only  Bremen, 
Hamburg,  Lubeck,  and  Frankfort-on-the-Main  re- 
main,— these  being  recognized  by  the  act  establish- 
ing the  German  Confederacy,  in  1815,  as  free  Han- 
seatic  cities.     Encyc.  Brit. 

HANSE  TOW^NS,  LAWS  OP  THE. 
The  maritime  ordinances  of  the  Hanseatio 
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towns,  first  published  in  German  at  Lubeok 
in  1597,  and  in  May,  1614,  revised  and  en- 
larged. The  text  of  this  digest,  and  a  Latin 
translation,  are  published  with  a  comment- 
ary by  Kurioke;  and  a  French  translation  has 
been  given  by  Cleirao.     See  Code. 

HAP.  To  catch.  Thus,  "  hap  the  rent," 
"hap  the  deed-poll,"  were  formerly  used. 
Tech.  Diet. 

HARBOR  (Sax.  here-berga,  station  for  an 
army).  A  place  where  ships  may  ride  with 
safety ;  any  navigable  water  protected  by 
the  surrounding  country ;  a  haven.  It  is 
public  property.     1  Bouvier,  Inst.  u.  435. 

Harbor  is  to  be  distinguished  from  "  port,"  which 
has  a  reference  to  the  delivery  of  cargo.  See  7 
Mann,  k  G.  870 ;  9  Meto.  Mass.  .371-377 ;  2  Barnew. 
&  Aid.  460.  Thus,  we  have  the  "said  harbor  basin 
and  docks  of  the  port  of  Hull."  2  Barnew.  &  Aid. 
60.  But  they  are  generally  used  as  synonymous. 
Webster,  Diet. 

In  Torts.  To  receive  clandestinely  or 
without  lawful  authority  a  person  for  the  pur- 
pose of  so  concealing  him  that  another  hav- 
ing a  right  to  the  lawful  custody  of  such  per- 
son shall  be  deprived  of  the  same ;  for  exam- 
ple, the  harboring  of  a  wife  or  an  apprentice 
in  order  to  deprive  the  husband  or  the  master 
of  them ;  or,  in  a  less  technical  sense,  it  is 
the  reception  of  persons  improperly.  10  N. 
H.  247 ;  5  111.  498. 

The  harboring  of  such  persons  will  subject 
the  harborer  to  an  action  for  the  injury ;  but, 
in  order  to  put  him  completely  in  the  wrong,  a 
demand  should  be  made  for  their  restoration, 
for  in  cases  where  the  harborer  has  not  com- 
mitted any  other  wrong  than  merely  receiv- 
ing the  plaintiff's  wife,  child,  or  apprentice, 
he  may  be  under  no  obligation  to  return 
them  without  a  demand.  1  C  hitty,  Praot.  564 ; 
Dane,  Abr.  Index;  2  No.  C.  Law  Rep.  249 ; 
5  How.  215,  227. 

HARD  LABOR.  In  those  states  where 
the  penitentiary  system  has  been  adopted, 
convicts  who  are  to  be  imprisoned,  as  part  of 
their  punishment,  are  sentenced  to  perform 
hard  labor.  This  labor  is  not  greater  than 
many  freemen  perform  voluntarily,  and  the 
quantity  required  to  be  performed  is  not  at 
all  unreasonable.  In  the  penitentiaries  of 
Pennsylvania  it  consists  in  being  employed 
in  weaving,  shoemaking,  and  such  like  em- 
ployments. 

HART.  A  stag  or  male  d?er  of  the  forest 
five  years  old  complete. 

HAT  MONEY.  In  Maritime  Law. 
Primage ;  a  small  duty  paid  to  the  captain 
and  mariners  of  a  ship. 

HATJSTUS  (Lat.  from  haurire,  to  draw). 

In  Civil  Iia.vT.  The  right  of  drawing 
water,  and  the  right  of  way  to  the  place  of 
drawing.  L.  1,  D.  de  Servit.  Freed.  Rustic.; 
Fleta.  1.  4,  c.  27,  ?  9. 

HAVB  TO.     See  Habendum. 

HAVEN.  A  place  calculated  for  the  re- 
ception of  ships,  and  so  situated,  in  regard 
to  the  surrounding  land,  that  the  vessel  may 
ride  at  anchor  in  it  in  safety.     Hale,  de  Port. 


Mar.  c.  2;  2  Chitty,  Com.  Law,  2;  15  East, 
304,  305.     See  Creek  ;  Port  ;  Harbor. 

HA'WKER.  An  itinerant  or  travelling 
trader,  who  carries  goods  about  in  order  to 
sell  them,  and  who  actually  sells  them  to 
purchasers,  in  contradistinction  to  a  trader 
who  has  goods  for  sale  and  sells  them  in  a 
fixed  place  of  business.  Superadded  to  this, 
though  perhaps  not  essential,  is  generally 
understood  one  who  not  only  carries  goods 
for  sale,  but  seeks  for  purchasers,  either  by 
outcry,  which  some  lexicographers  conceive 
as  intimated  by  the  derivation  of  the  word, 
or  by  attracting  notice  and  attention  to  them, 
as  goods  for  sale,  by  an  actual  exhibition  or 
exposure  of  them  by  placards  or  labels,  or 
by  a  conventional  signal,  like  the  sound  of  a 
horn  for  the  sale  of  fish.  12  Cush.  Mass.  495. 
To  prevent  impositions,  hawkers  are  gene- 
rally required  to  take  out  licenses,  under 
regulations  established  by  the  local  laws  of 
the  states. 

HAYBOTE  (from  haye,  hedge,  and  bote, 
compensation).  Hedgebote:  one  of  the  esto- 
vers allowed  tenant  for  life  or  for  years; 
namely,  material  to  repair  hedges  or  fences. 
2  Sharswood,  Blackst.  Comm.  35;  1  Wash- 
burn, Real  Prop.  99. 

HAYWARD  (from  haye,  hedge,  and 
ward,  keeping).  In  Old  English  Law.  An 
officer  appointed  in  the  lord's  court  to  keep 
a  common  herd  of  cattle  of  a  town:  so  called 
because  he  was  to  see  that  they  did  not  break 
or  injure  the  hedges  of  inclosed  grounds. 
His  duty  was  also  to  impound  trespassing 
cattle,  and  to  guard  against  pound-breaches. 
Kitch.  46 ;  Cowel. 

HAZARDOUS  CONTRACT.  A  con- 
tract in  which  the  performance  of  that  which 
is  one  of  its  objects  depends  on  an  uncertain 
event.  La.  Civ.  Code,  art.  1769.  See  1  Bou- 
vier, Inst.  n.  707;  1  J.  J.  Marsh.  Ky.  596;  3 
id.  84;  Maritime  Loan. 

HEAD.  The  principal  source  of  a  stream. 
Webster,  Diet.  The  head  of  a  creek  will  be 
taken  to  mean  the  head  of  its  longest  branch, 
unless  there  be  forcible  evidence  of  common 
reputation  to  the  contrary.  1  Bibb,  Ky.  75 ; 
2  id.  112. 

HEAD-BOROUGH.  In  English  Law. 
An  ofiicer  who  was  formerly  the  chief  officer 
in  a  borough,  but  who  is  now  subordinate  to 
the  constable.  St.  Armand,  Leg.  Power  of 
Eng.  88. 

HEAD  OF  A  FAMILY.  Householder; 
one  who  provides  for  a  family.  19  Wend. 
N.  Y.  476.  There  must  be  the  relation  of 
father  and  child,  or  husband  and  wife.  3 
Humph.  Tenn.  216;  17  Ala.  N.  s.  486:  per 
contra,  20  Mo.  75. 

HEADLAND.  In  Old  EngUsh  Law. 
A  narrow  piece  of  unploughed  laud  left  at 
the  end  of  a  ploughed  field  for  the  turning  of 
the  plough.  Called,  also,  butt.  Kennett,  Paroch. 
Antiq.  587 ;  2  Leon.  70,  case  93 ;  1  Litt.  13. 

HEALSFANG  (from  Germ,  hals,  neck, 
fangen,  to  catch).   A  sort  of  pillory,  by  which 
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the  head  of  the  culprit  was  caught  between 
two  boards,  as  feet  are  caught  in  a  pair  of 
stocks. 

"  The  fine  which  every  man  would  have  to 
pay  in  commutation  of  this  punishment,  had 
it  been  in  use," — for  it  was  very  early  disused, 
no  mention  of  it  occurring  in  the  laws  of  the 
Saxon  kings.  Anc.  Laws  &  Inst,  of  Eng. 
Gloss;  Spelman,  Grloss. 

HEALTH.  Freedom  from  pain  or  sick- 
ness; the  most  perfect  state  of  animal  life. 
It  may  be  defined,  the  natural  agreement 
and  concordant  disposition  of  the  parts  of 
the  living  body. 

Public  health  is  an  object  of  the  utmost  import- 
ance, and  has  attracted  the  attention  of  the  national 
and  state  legislatures. 

By  the  act  of  Congress  of  the  25th  of  February, 
1799, 1  Story,  V.  S.  Laws,  564,  it  is  enacted:  sect.  1. 
That  the  quarantines  and  other  restraints,  which 
•hall  be  established  by  the  laws  of  any  state,  re- 
specting any  vessels  arriving  in  or  bound  to  any 
port  or  district  thereof,  whether  coming  from  a 
foreign  port  or  some  other  part  of  the  United 
States,  shall  be  observed  and  enforced  by  all  offi- 
cers of  the  United  States  in  such  place;  seel.  4.  In 
times  of  contagion  the  collectors  of  the  revenue 
may  remove,under  the  provisions  of  the  act,  into 
another  district;  sect.  5.  The  judge  of  any  aietrict 
court  may,  when  a  contagious  disorder  prevails  in 
his  district,  cause  the  removal  of  persons  confined 
in  prison  under  the  laws  of  the  United  States,  into 
another  district;  sect.  6.  In  case  of  the  prevalence 
of  a  contagious  disea^^e  at  the  seat  of  government, 
the  president  of  the  United  States  may  direct  the 
removal  of  any  or  all  public  offices  to  a  place  of 
safety ;  sect.  7.  In  case  of  such  contagious  disease 
lit  the  seat  of  government,  the  chief  justice,  or,  in 
case  of  his  death  or  inability,  the  senior  associate 
justice,  of  the  supreme  court  of  the  United  State.'', 
may  issue  his  warrant  to  the  marshal  of  the  district 
court  within  which  the  supreme  court  is  by  law  to 
be  holden,  directing  him  to  adjourn  the  said  session 
of  the  said  court  to  such  other  place  within  the 
game  or  adjoining  district  as  he  may  deem  conve- 
nient. And  the  district  judges,  under  the  same 
oirjumstances,  have  the  same  power  to  adjourn  to 
gome  other  part  of  their  several  districts. 

Offences  against  the  provisions  of  the  health 
laws  are  generally  punished  by  fine  and  im- 
prisonment. There  are  offences  against  pub- 
lic health,  punishable  by  the  common  law  by 
fine  and  imprisonment,  such,  for  example,  as 
selling  unwholesome  provisions.  4  Black- 
stone,  Comm.  102;  2  East,  PI.  Cr.  822;  6  id. 
133-141;  3  Maule  &  S.  10;  4  Campb.  10. 

Injuries  to  the  health  of  particular  indi- 
viduals are,  in  general,  remedied  by  an  action 
on  the  case,  or  perhaps,  in  some  instances, 
for  breach  of  contract,  and  may  be  also  by 
abatement,  in  some  cases  of  nuisance.  See 
4  Blaokstone,  Comm.  197 ;  Smith,  For.  Med. 
37-39;  Nuisance;  Abatement. 

HEALTH  OFFICER.  The  name  of  an 
officer  invested  with  power  to  enforce  the 
health  laws.  The  powers  and  duties  of  health 
officers  are  regulated  by  local  laws. 

HEARING.     In   Chancery  Practice. 

The  trial  of  a  chancery  suit. 

The  hearing  is  conducted  as  follows.  When  the 
ganse  is  called  on  in  court,  the  pleadings  on  each 
aide  are  opened  in  a  brief  man'ner  to  the  court  by 


the  junior  counsel  for  the  plaintiff;  after  whi.;h  the 
plaintiff's  leading  counsel  states  the  plaintiff's  case 
and  the  points  in  issue,  and  submits  to  the  court 
his  arguments  upon  them.  Then  the  depositions 
(if  any)  of  the  plaintiff's  witnesses,  and  such  parts 
of  the  defendant's  answer  as  support  the  plaintiff's 
case,  are  read  by  the  plaintiff's  solicitor;  after 
which  the  rest  of  the  plaintiff's  counsel  address  the 
court.  Then  the  same  course  of  proceedings  is  ob- 
served on  the  other  side,  excepting 'that  no  part  of 
the  defendant's  answer  can  he  read  in  his  lavor  if 
it  be  replied  to.  The  leading  counsel  for  the  plain- 
tiff is  then  heard  in  reply ;  after  which  the  conrt 
pronounces  the  decree.     Newland,  Pract.  153,  164; 

14  Viner,  Abr.  2.3.1 ;  Comyns,  Dig.  Chancery  (T  1, 
2,  3) ;  Daniell,  Chanc.  Pract. 

In  Criminal  Law.  The  examination  of 
a  prisoner  charged  with  a  crime  or  misde- 
meanor, and  of  the  witnesses  for  the  accused. 
See  Examination. 

HEARSAY  EVIDENCE.  That  kind 
of  evidence  which  does  not  derive  its  value 
solely  from  the  credit  to  be  given  to  the  wit- 
ness himself,  but  rests  also,  in  part,  on  the 
veracity  and  competency  of  some  other  per- 
son.    1  Phillipps,  Ev.  185. 

3.  The  term  applies  to  written  as  well 
as  oral  matter;  but  the  writing  or  words 
are  not  necessarily  hearsay,  because  those  of 
a  person  not  under  oath.  Thus,  information 
on  which  one  has  acted,  2  Barnew.  &  Ad.  845  ; 
9  Johns.  N.  Y.  45,  the  conversation  of  a  per- 
son suspected  of  insanity,  3  Hagg.  Eccl.  574, 
2  Ad.  &  E.  3 ;  7  id.  313,  replies  to  inquiries, 
1  Taunt.  364;  8  Bingh.  320;  9  id.  359;  5 
Mass.  444;  11  Wend.  N.  Y.  110;  1  Conn. 
387 ;  29  Ga.  718,  general  reputation,  2  Esp. 
482;  3  id.  236;  2  Stark.  116;  2  Campb.  512; 
33  Ala.  N.  s.  425,  expressions  of  feeling,  8 
Bingh.  376  ;  8  Watts,  Penn.  355 ;  4  M'Cord, 
So.  C.  38;  18  Ohio,  99;  7  Cush.  Mass.  581 ; 
1  Head,  Tenn.  373 ;  see  45  Me.  392,  general 
repute  in  the  family,  in  questions  of  pedigree, 
13  Ves.  Ch.  140,  514;  3  Russ.  &  M.  147;  1 
Crompt.  M.  &  R.  Exch.  919;  2  Carr.  &  K. 
701;  15  East,  29;  4  Rand.  Va.  607;  3  Dev. 
&  B.  No.  C.  91 ;  18  Johns.  N.  Y.  37  ;  2  Conn. 
347;  6  Cal.  197;  4  N.  H.  371;  17  Pet.  213; 
1  How.  231 ;  see  28  Vt.  416,  a  great  variety 
of  declarations,  see  Declaration,  entries 
made  by  third  persons  in  the  discharge,  of 
official  duties,  3  Barnew.  &  Ad.  890 ;  1  Bingh. 
N.  c.  654 ;  3  id.  408 ;  2  Younge  &  C.  Exch. 
249;  4  Q.  B.  132;  1  Crompt.  M.  &  R.  Exch, 
347;  and  see  8  Wheat.  326;  15  Mass.  380;  6 
Cow.  N.  Y.  162;  16  Serg.  &  R.  Penn.  89;  4 
Mart.  La.  n.  s.  383 ;   6  id.  351 ;  12  Vt.  178 ; 

15  Conn.  206,  entries  in  the  party's  shop- 
book,  8  Watts,  Penn.  544;  9  Serg.  &  R.  Penn. 
285  ;  6  Watts  &  S.  Penn.  350 ;  4  Mass.  455  ; 
13  id.  427 ;  2  Pick.  Mass.  65  ;  8  Mete.  Mass. 
269  ;  1  Nott  &  M'C.  So.  C.  186;  2  M'Cord, 
So.  C.  328;  4  id.n-,  1  Halst.  N.  J.  95 ;  1 
Iowa,  53;  8  id.  163;  1  Greenleaf,  Ev.  U  119, 
120,  or  other  books  kept  in  the  regular  course 
of  business,  7  Carr.  &  P.  720;  10  Ad.  &  E. 
598;  3  Campb.  305;  8  Wheat.  320;  15  Mass. 
380;  20  Johns.  N.  Y.  168;  2  Wend.  N.  Y. 
369,  513;  15  Conn.  206,  indorsements  of  par- 
tial payments,  2  Strange,  827;  2 Campb.  321,j 
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4  Pick.  Mass.  110;  17  Johns.  N.  Y.  182;  2 
M'Cord,  So.  C.  418,  have  been  held  admissi- 
ble as  original  evidence  under  the  ciroum- 
Btances,  and  for  particular  purposes. 

3.  As  a  general  rule,  hearsay  leports  of  a 
transaction,  whether  oral  or  written,  are  not 
admissible  as  evidence.  1  Greenleaf,  Ev.  ^ 
124 ;  9  Ind.  572;  16  N.  Y.  381 ;  5  Iowa,  532; 
14  La.  Ann.  830;  6  Wise.  63.  The  rule  ap- 
plies to  evidence  given  under  oath  in  a  cause 
between  other  litigating  parties.  1  East,  373 , 
2  id.  54;  3  Term,' 77  ;  7  Cranch,  296. 

Matters  relating  to  public  interest,  as,  for 
example,  a  claim  to  a  ferry  or  highway,  may 
be  proved  by  hearsay,  testimony,  1  Starltie, 
Ev.  195 ;  6  Mees.  &  W.  Exch.  234 ;  1  Maule 
&  S.  679  ;  1  Crompt.  M.  &  R.  Exch.  929;  19 
Conn.  250 ;  but  the  matter  in  controversy 
must  be  of  public  interest,  2  Bainew.  &  Ad. 
245;  4  id.  273;  29  Barb.  N.  Y.  593 ;  14  Md. 
398 ;  6  Jones,  No.  C.  459 ;  the  declarations 
must  be  those  of  persons  supposed  to  be  dead, 
llPrioe,  Exch.  162;  ICarr.  &K.  58;  12  Vt. 
178,  and  must  have  been  made  before  contro- 
versy arose.  13  Ves.  Ch.514;  3  Campb.  444; 
4  id.  417.  The  rule  extends  to  deeds,  leases, 
and  other  private  documents,  5  Esp.  60;  10 
Barnew.  &  0. 17 ;  1  Maule  &  S.  77 ;  4  id.  486, 
maps,  2  Moore  &  P.  625 ;  19  Conn.  250,  and 
verdict!=.  1  East,  355;  Carth.  181;  9  Bingh. 
465;  10  Ad.  &  E.  151;  7  Carr.  &  P.  181. 

Ancient  documents  purporting  to  be  a  part 
of  the  rea  gest(B  are  also  admissible  although 
the  parties  to  the  suit  are  not  bound.  5  Term, 
413,  u.;  5  Price,  Exch.  312;  4  Pick.  Mass. 
ICO.  See  2  Carr.  &  P.  440;  3  Johns.  Cap.  N. 
Y.  283;  1  Harr.  &  J.  Md.  174;  4  Den.  N.  Y. 
201.  See  Declaration  ;  Dying  Declara- 
tions. 

HEARTH-MONEY.  A  tax,  granted  by 
13  &  14  Car.  II.  c.  10,  abolished  1  Will.  & 
Mary,  st.  1,  c.  10,  of  two  shillings  on  every 
hearth  or  stove  in  England  and  Wales,  except 
such  as  pay  not  to  the  church  and  poor.  Ja- 
cob, Law  Diet.  Commonly  called  chimney- 
money.     Id. 

HEARTH-SILVER.  A  sort  of  modus 
for  tithes,  viz.:  a  prescription  for  cutting 
down  and  using  for  fuel  the  tithe  of  wood. 
2  Burn,  Eccl.  Law,  304. 

HEBBERMAN.  An  unlawful  fisher  in 
the  Thames  below  London  bridge ;  so  called 
because  they  generally  fished  at  ebbing  tide 
or  water.  4  Hen.  VII.  c.  15 ;  Jacob,  Law 
Diet. 

HEBBERTHEF.  The  privilege  of  hav- 
ing goods  of  thief  and  trial  of  him  within 
such  a  liberty.  Cartular.  S.  Edmundi  MS. 
163;  Cowel. 

HEDAGITTM  (Sax.  heda,  UtJia,  port).  A 
toll  or  custom  paid  at  the  hith,  or  wharf,  for 
landing  goods,  etc.,  from  which  an  exemp- 
tion was  granted  by  the  king  to  some  parti- 
cular persons  and  societies.  Cartular.  Abba- 
tise  de  Iledinges;  Cowel. 

HEDGE-BOTB.  Wood  used  for  repair- 
ing hedges  or  fences.  2  Blackstone,  Comm. 
35;  16  Johns.  N.Y.  15. 


HEIFER.  A  young  cow  which  has  not 
had  a  calf.  A  beast  of  this  kind  two  years 
and  a  half  old  was  held  to  be  improperly  de- 
scribed in  the  indictment  as  a  cow.  2  East, 
PI.  Cr.  616;  1  Leach,  Cr.  Cas.  105. 

HEIR.     At  Common  Law.     He  who  is 

born  or  begotten  in  lawful  wedlock,  and  upon 
whom  the  law  casts  the  estate  in  lands,  tene- 
ments, or  hereditaments  immediately  upon 
the  death  of  his  ancestor. 

The  term  heir  has  a  very  different  signification 
at  common  law  from  what  it  has  in  those  states  and 
countries  which  have  adopted  the  civil  law.  In  the 
latter,  the  term  applies  to  all  persons  who  are 
called  to  the  succession,  whether  by  the  act  of  the 
party  or  by  operation  of  law.  The  person  who  is 
created  universal  successor  by  a  will  is  called 
the  testamentary  heir;  and  the  next  of  kin  by 
blood  is,  in  cases  of  intestacy,  called  the  heir  at 
law,  or  heir  by  intestacy.  The  executor  of  the 
common  law  is  in  many  respects  not  unlike  the 
testamentary  heir  of  the  civil  law.  Again,  the  ad- 
ministrator in  many  respects  corresponds  with  the 
heir  by  intestacy.  By  the  common  law,  executors 
— unless  expressly  authorized  by  the  will — and  ad- 
ministrators have  no  right  except  to  the  personal 
estate  of  the  deceased ;  whereas  the  heir  by  the 
civil  law  is  authorized  to  administer  both  the  per- 
sonal and  real  estate.  I  Brown,  Civ.  Law,  344; 
Story,  Confl.  Laws,  §  508. 

No  person  is  heir  of  a  living  person.  A 
person  occupying  a  relation  which  may  be 
that  of  heirship  is,  however,  called  heir  ap- 
parent or  heir  presumptive.  2  Blackstone, 
Comm.  208.  A  monster  cannot  be  heir.  Coke, 
Litt.  7  6.  A  bastard  cannot  be  heir.  2  Kent, 
Comm.  208.     See  Bastard  ;  Descent. 

In  the  word  heirs  is  comprehended  heirs 
of  heirs  in  infinitum.  Coke,  Litt.  7  6,  9  a; 
Wood,  Inst.  69. 

According  to  many  authorities,  heir  may 
be  nomen  coUectivum,  as  well  in  a  deed  as 
in  a  will,  and  operate  in  both  in  the  same 
manner  as  the  word  heirs.  1  Rolle,  Abr. 
253;  Ambl.  453;  Godb.155;  T.Jones,  111; 
Croke  Eliz.  313;  1  Burr.  38;  10  Viner,  Abr. 
233.  But  see  2  Preston,  Est.  9,  iO.  In  wills, 
in  order  to  efiectuate  the  intention  of  the  tes- 
tator, the  word  heirs  is  sometimes  construed 
to  mean  the  next  of  kin,  1  Jac.  &  W.  Ch.  388, 
and  children.  Ambl.  273.  See,  further,  as 
to  the  force  and  import  of  this  word,  2  Ventr, 
311;  1  P.  Will.  229;  2  id.  1,  369;  3  Brown, 
Pari.  Cas.  60,  454;  2  W.  Blackst.  1010;  4 
Ves.  Ch.  26,  766,  794;  2  Atk.  Ch.  89,  580;  5 
East,  533;  5  Burr.  2615;  11  Mod.  189. 
_  In  Civil  Law.  He  who  succeeds  to  the 
rights  and  occupies  the  place  of  a  deceased 
person.    See  the  following  titles,  and  HiERES. 

HEIR  APPARENT.     One  who  has  an 

indefeasible  right  to  the  inheritance,  pro- 
vided he  outlive  the  ancestor.  2  Blackstone, 
Comm.  208. 

HEIRS,  BENEFICIARY.  In  CivU 
Law.  Those  who  have  accepted  the  suc- 
cession under  the  benefit  of  an  inventory  re- 
gularly  made.  La.  Civ.  Code,  art.  879.  If 
the  heir  apprehend  that  the  succession  will 
be  burdened  with  debts  beyond  its  value,  ho 
accepts  with  benefit  of   inventory,  and   in 
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that  case  he  is  responsible  only  for  the  value 
of  the  succession. 

HSIR,  COLLATERAL.  One  who  is 
not  of  the  direct  line  of  the  deceased,  but 
comes  from  a  collateral  line :  as,  a  brother, 
sister,  an  uncle  and  aunt,  a  nephew,  niece, 
or  cousin,  of  the  deceased. 

HEIR,  CONVENTIONAL.  In  Civil 
Lavr.  One  who  takes  a  succession  by  virtue 
of  a  contract — for  example,  a  marriage  con- 
tract— which  entitles  the  heir  to  the  succes- 
sion. 

HEIRS,  FORCED.  Those  who  cannot 
be  disinherited.     See  Forced  Heirs. 

HEIR,  GENERAL.  Heir  at  common 
law. 

HEIRS,  IRREGULAR.  In  Louisi- 
ana. Those  who  are  neither  testamentary 
nor  legal,  and  who  have  been  established  by 
law  to  take  the  succession.  See  La.  Civ. 
Code,  art.  874.  When  the  deceased  has  left 
neither  lawful  descendants  nor  ascendants, 
nor  collateral  relations,  the  law  calls  to  his 
inheritance  either  the  surviving  husband  or 
wife,  or  his  or  her  natural  children,  or  the 
state.  Id.  art.  911.  This  is  called  an  irre- 
gular succession. 

HEIR  AT  LAVT".  He  who,  after  his 
ancestor's  death  intestate,  has  a  right  to  all 
lands,  tenements,  and  hereditaments  which 
belonged  to  him  or  of  which  he  was  seised. 
The  same  as  heir  general. 
,  HEIR,  LEGAL.  In  CivU  Law.  A 
legal  heir  is  one  who  is  of  the  same  blood  as 
the  deceased,  and  who  takes  the  succession 
by  force  of  law.  This  is  different  from  a 
testamentary  or  conventional  heir,  who  takes 
the  succession  in  virtue  of  the  disposition  of 
man.  Set  La.  Civ.  Code,  art.  873,  875 ;  Diet, 
de  Jurisp.  H^ritier  legitime.  There  are  three 
classes  of  legal  heirs,  to  wit:  the  children 
and  other  lawful  descendants,  the  fathers  and 
mothers  and  other  lawful  ascendants,  and 
the  collateral  kindred.  La.  Civ.  Code,  art. 
883. 

HEIR-LOOM.  Chattels  which,  contrary 
to  the  nature  of  chattels,  descend  to  the  heir 
along  with  the  inheritance,  and  do  not  pass 
to  the  executor  of  the  last  proprietor. 

This  word  seems  to  be  compounded  of  heir  and 
looniy  that  is,  a  frame,  viz.  to  weave  in.  Some  de- 
rive the  word  loom  from  the  Saxon  loma,  or  yelomUj 
which  siguiiies  utensils  or  vessels  generally.  How- 
ever this  may  be,  the  word  loom,  by  time,  is  drawn  to 
a  more  general  signification  than  it  at  the  first  did 
bear,  comprehending  all  implements  of  household, 
as  tables,  presses,  cupboards,  bedsteads,  wainscots, 
and  which,  by  the  custom  of  some  countries,  hav- 
ing belonged  to  a  house,  are  never  inventoried  after 
the  decease  of  the  owner  as  chattels,  but  accrue  to 
the  heir  with  the  house  itself.  Minsbew.  The  term 
heir-looms  is  applied  to  those  chattels  which  are  con- 
sidered as  annexed  and  necessary  to  the  enjoyment 
of  an  inheritance. 

Charters,  deeds,  and  other  evidences  of  the 
title  of  the  land,  together  with  the  box  or 
chest  in  which  they  are  contained,  the  keys 
of  a  house,  and  flsh  in  a  fish-pond,  are  heir- 
looms-    Coke,  Litt.  3  a,  185  6;  7  Coke,  17  b; 


Croke  Eliz.  372 ;  Brooke,  Abr.  Charters,  pi; 
13 ;  2  Blackstone,  Comm.  28 ;  14  Viner,  Abr. 
291. 

HEIR,  PRESUMPTIVE.  One  who.  in 
the  present  circumstances,  would  be  entitled 
to  the  inheritance,  but  whose  rights  may  be 
defeated  by  the  contingency  of  some  nearer 
heir  being  born.  2  Blackstone,  Comm.  208. 
In  Louisiana,  the  presumptive  heir  is  he  who 
is  the  nearest  relation  of  the  deceased  capa- 
ble of  inheriting.  This  quality  is  given  to 
him  before  the  decease  of  the  person  from 
whom  he  is  to  inherit,  as  well  as  after  the 
opening  of  the  succession,  until  he  has  ac- 
cepted or  renounced  it.     La.  Civ.  Code,  art. 

HEIR,  TESTAMENTARY.  In  CIvU 
Law.  One  who  is  constituted  heir  by  testsr 
ment  executed  in  the  form  prescribed  by  law. 
He  is  so  called  to  distinguish  him  from  the 
legal  heirs,  who  are  called  to  the  succession 
by  the  law ;  and  from  conventional  heirs, 
who  are  so  constituted  by  a  contract  inter 
vivos.     See  H^bes  Facttis;  Devisee. 

HEIRS,  UNCONDITIONAL.  In 
Louisiana.  Those  who  inherit  without  any 
reservation,  or  without  making  an  inventory, 
whether  their  acceptance  be  express  or  tacit. 
La.  Civ.  Code,  art.  878. 

HEIRESS.  A'  female  heir  to  a  person 
having  an  estate  of  inheritance.  When 
there  are  more  than  one,  they  are  called  co- 
heiresses, or  co-heirs. 

HEIRSHIP  MOVABLES.  In  Scotch 
Law.  The  movables  which  go  to  the  heir, 
and  not  to  the  executor,  that  the  land  may  not 
go  to  the  heir  completely  dismantled,  such  as 
the  best  of  furniture,  horses,  cows,  etc.,  but 
not  fungibles.  Hope,  Minor  Pract.  p.  538; 
Erskine,  Inst.  3.  8.  13-17  et  seq.;   Bell,  Diet. 

HENGHEN  (ergastulum).  In  Saxon 
LaMr.  A  prison,  or  house  of  correction. 
Anc.  Laws  &  Inst,  of  Engl.  Gloss. 

HEPTARCHY.  The  name  of  the  king- 
dom or  government  established  by  the  Sax- 
ons on  their  establishment  in  Britain :  so 
called  because  it  was  composed  of  seven  king- 
doms, namely,  Kent,  Essex,  Sussex,  Wessex, 
East  Anglia,  Mercia,  and  Northumberland. 

HERALD  (from  French,  h&rault).  An 
ofiicer  whose  business  it  is  to  register  genealo- 
gies, adjust  ensigns  armorial,  regulate  fune- 
rals and  coronations,  and,  anciently,  to  carry 
messages  between  princes  and  proclaim  war 
and  peace. 

In  England,  there  are  three  chief  heralds,  called 
kingB-at-armt,  of  whom  Garter  is  the  principal,  in- 
stituted by  king  Henry  V.,  whose  ofiice  is  to  attend 
the  knights  of  the  Garter  at  their  solemnities,  and 
to  marshal  the  funerals  of  the  nobility.  The  next 
is  Clarencieiix,  instituted  by  Edward  IV.  after  he 
became  duke  of  Clarence,  and  whose  proper  office 
is  to  arrange  the  funerals  of  all  the  lesser  nobility, 
knights,  and  squires  on  the  south  side  of  Trent. 
The  third  is  Norroy  {north  rot/),  who  has  the  like 
office  on  the  north  side  of  Trent.  There  are,  also, 
six  inferior  heralds,  who  were  created  to  atten)?, 
dukes  or  great  lords  in  their  military  expeditions. 
The  office,  however,  has  grown  much  into  disuse, — 
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80  much  falsity  and  confusion  having  crept  into 
their  records  that  they  are  no  longer  received  in 
evidenco  in  any  court  of  justice,'  This  difficulty 
was  attempted  to  be  remedied  by  a  standing  order 
of  the  house  of  lords,  which  requires  Garter  to  de- 
liver to  that  house  an  exact  pedigree  of  each  peer 
and  his  family  on  the  day  of  his  iirst  admission. 
3  Blaokstone,  Comm.  106;  Encyc.  Brit. 

HERALDS'  COLLEGK  In  1450,  the 
heralds  in  England  were  collected  into  a  col- 
lege by  Richard  II.  The  earl  marshal  of 
England  was  chief  of  the  college,  and  under 
him  were  three  kings-at-arms  (styled  Garter, 
Clarencieux,  Norroy),  six  heralds-at-arms 
(styled  of  York,  Lancaster,  Chester,  Wind- 
sor, Richmond,  and  Somerset),  and  four  pur- 
suivants-at-arms  (styled  Blue  mantle,  Rouge 
croix.  Rouge  dragon,  and  Portcullis).  This 
organization  still  continues.     Encyc.  Brit. 

HERBAGIi.  In  English  Law.  An 
casement  which  consists  in  the  right  to  pas- 
ture cattle  on  another's  ground. 

HERD-WERCK.  Customary  uncertain 
services  as  herdsmen,  shepherds,  etc.  Anno 
1168,  Regist.  Bcclesise  Christi  Cant.  MS. ; 
Cowel. 

HBRBBANNTJM.  Calling  out  the  army 
by  proclamation.  A  fine  paid  by  freemen  for 
not  attending  the  army.  A  tax  for  the  sup- 
port of  the  army.     DuCange. 

HEREDAD.  In  Spanish  Law.  A  por- 
tion of  land  that  is  cultivated.  Formerly  it 
meant  a  farm,  hacienda  de  campo,  real  estate. 
HEREDERO.  In  Spanish  Law.  Heir ; 
he  who,  by  legal  or  testamentary  disposition, 
succeeds  to  the  property  of  a  deceased  per- 
son. "  Hceres  censeaiur  cum  defuncto  una  ea- 
demque  persona."     Las  Partidas,  7.  9.  13. 

HEREDITAMENTS.  Things  capable 
of  being  inherited,  be  it  corporeal  or  incorpo- 
real, real,  personal,  or  mixed,  and  including 
not  only  lands  and  every  thing  thereon,  but 
also  heir-looms,  and  certain  furniture  which, 
by  custom,  may  descend  to  the  heir  together 
with  the  land.  Coke,  Litt.  5  6;  2  Blaokstone, 
Comm.  17.  By  this  term  such  things  are 
denoted  as  may  be  the  subject-matter  of  in- 
heritance, but  not  the  inheritance  itself:  it 
cannot,  therefore,  by  its  own  intrinsic  force 
enlarge  an  estate  primd  facie  a  life  estate 
into  a  fee.  2  Bos.  &  P.  251;  8  Term,  503. 
See  4  Washburn,  Real  Prop.  Index. 

HEREDITARY.  That  which  is  the  sub- 
ject of  inheritance. 

HERES.     See'  H^res. 
HERIOT.    In  English  Law.    A  custom- 
ary tribute  of  goods  and  chattels,  payable 
to  the  lord  of  the  fee  on  the  decease  of  the 
owner  of  the  land. 

Heriot  service  is  such  as  is  due  upon  a  spe- 
cial reservation  in  the  grant  or  lease  of  lands, 
and  therefore  amounts  to  little  more  than  a 
mere  rent.  Heriot  custom  arises  upon  no 
special  .reservation  whatsoever,  but  depends 
merely  upon  immemorial  usage  and  custom. 
See  2  Blaokstone,  Comm.  97,  422 ;  Comyns, 
Dig.  Copyhold  (K 18) ;  Bacon,  Abr. ;  2  Saund. ; 
1  fern.  Ch.  441. 


HERISCHILD.  A  species  of  English 
military  service. 

HERISCHULD..S!.     A  fine  for  disobe- 
dience to  proclamation  of  warfare.     Skene. 
HERITABLE  BOND.  In  Scotch  Law. 

A  bond  for  a  sum  of  money  to  which  is  added, 
for  further  security  of  the  creditor,  a  convey- 
ance of  land  or  heritage  to  be  held  by  the  cre- 
ditor as  pledge.     1  Ross,  Lect.  76 ;  2  id.  324. 

HERITABLE  JURISDICTION.  In 
Scotch  Law.  Grants  of  criminal  jurisdic- 
tion made  to  great  families  for  the  better  exe- 
cution of  justice.  Abolished  by  20  Geo.  II.  c. 
43.     Bell,  Diet. 

HERITABLE  RIGHTS.  In  Scotch 
Lavr.  Rights  which  go  to  the  heir ;  gene- 
rally, all  rights  in  or  connected  with  lands. 
Bell,  Diet.  Heritable. 

HERITAGE.  In  Civil  Law.  Every 
species  of  immovable  which  can  be  the  sub- 
ject of  property:  such  as  lands,  houses,  or- 
chards, woods,  marshes,  ponds,  etc.,  in  what- 
ever mode  they  may  have  been  acquired, 
either  by  descent  or  purchase.  3  Toullier, 
472.     See  Coke,  Litt.  s.  731. 

HERMANDAD  (called,  also,  Santa 
Hermandad).  In  Spanish  Law.  A  frater- 
nity formed  among  different  towns  and  vil- 
lages to  prevent  the  commission  of  crimes, 
and  to  prevent  the  abuses  and  vexations  to 
which  they  were  subjected  by  men  in  power. 

To  carry  into  efTect  the  object  of  this  association, 
each  village  and  town  elected  two  alcaldes,- — one 
by  the  nobility  and  the  other  by  the  community  at 
large.  These  had  under  their  order  inferior  officers, 
formed  into  companies,  called  cuad  cilleroe.  Their 
duty  was  to  arrest  delinquents  and  bring  them  be- 
fore the  alcaldes,  when  they  were  tried  substantially 
in  the  ordinary  form.  This  tribunal,  established 
during  the  anarchy  prevailing  in  feudal  times,  con- 
tinued to  maintain  its  organization  in  Spain  for 
centuries;  and  various  laws  determining  its  juris- 
diction and  mode  of  proceeding  were  enacted  by 
Ferdinand  and  Isabella  and  subsequent  monarcbs, 
Nov.  Recop.  tit.  35,  b.  12.  §  7.  The  abuses  intro- 
duced in  the  exercise  of  the  functions  of  these  tri- 
bunals caused  their  abolition,  and  the  santas  her- 
mandadeB  of  Ciudad  Rodrigo,  Talavera,  and  Toledo, 
the  last  remnfints  of  these  anomalous  jurisdictions, 
were  abolished  by  the  law  of  the  7th  May,  1835. 

HERMAPHRODITES.  Persons  who 
have  in  the  sexual  organs  the  appearance  of 
both  sexes.  They  are  adjudged  to  belong  to 
that  sex  which  prevails  in  them.  Coke,  Litt. 
2,  7 ;  Domat,  Lois  Civ.  liv.  1,  t.  2,  s.  1,  n.  9. 

The  sexual  characteristics  in  the  human 
species  are  widely  separated,  and  the  two 
sexes  are  never,  perhaps,  united  in  the  same 
individual.  2  Dunglison,  Hum.  Physiol.  304; 
1  Beck,  Med.  Jur.  94^110.  Cases  of  malform- 
ation, however,  sometimes  are  found,  in  which 
it  is  very  difficult  to  decide  to  which  sex  the 
person  belongs.  See  2  Med.  Exam.  314 ;  1 
Briand,  Med.  Leg.  c.  2,  art.  2,  §  2,  n.  2;  Guy, 
Med.  Jur.  42,  47 ;  1  Beck,  Med.  Jur.  11th  ed. 
164  et  seq.;  Wharton  &  S.  Med.  Jur.  2d  ed.  2 
408  ei  seq. 

HERMENEUTICS  (Greek,  ip/invho,  to 
interpret).     The  art  and  science,  or  body  of 
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rules,  of  truthful  interpretation.  It  has  been 
used  chiefly  by  theologians ;  but  Zacharise, 
in  "  An  Essay  on  General  Legal  Hermeneu- 
tics"  (Versuch  einer  allg.  Hermeneiitik  des 
Reohts),  and  Dr.  Lieber,  in  his  work  on  Legal 
and  Political  Interpretation  and  Construction, 
also  make  use  of  it.  See  Inteepbetation  ; 
Construction. 

HIDAGE.  In  Old  English  Law.  A 
tax  levied,  in  emergencies,  on  every  hide  of 
land  ;  the  exemption  from  such  tax.  Bract, 
lib.  2,  c.  56.  It  was  payable  sometimes  in 
money,  sometimes  in  ships  or  military  equip- 
ments: e.g.  in  the  year  994,  when  the  Danes 
landed  in  England,  every  three  hundred  hides 
furnished  a  ship  to  king  Bthelred,  and  every 
eight  hides  one  pack  and  one  saddle.  Jacob, 
Law  Diet.  1 

HIDALQO  (spelled,  also,  Hijodalgo).  In 
Spanish  Lav7.  He  who,  by  blood  and  line- 
age, belongs  to  a  distinguished  family,  or  is 
noble  by  descent.  Las  Partidas,  2.  12.  3 
The  origin  of  this  word  has  given  rise  to 
much  controversy :  for  which  see  Escriche. 

HIDE  (from  Sax.  hi/den,  to  cover ;  so,  Lat. 
tectum,  from  tegere).  In  Old  English  Lainr. 
A  building  with  a  roof;  a  house. 

As  much  land  as  might  be  ploughed  with 
one  plough.  The  amount  was  probably  de- 
termined by  usage  of  the  locality:  some  make 
it  sixty,  others  eighty,  others  ninety-six, 
others  one  hundred  or  one  hundred  and 
twenty,  acres.  Coke,  Litt.  5  ;  1  Plowd.  167  ; 
Sheppard,  Touchst.  93  ;  DuCange. 

As  much  land  as  was  necessary  to  support 
a  hide,  or  mansion-house.  Coke,  Litt.  69  a; 
Spelman,  Gloss. ;  DuCange,  Hida ;  1  Introd. 
to  Domesday,  145.  At  present  the  quantity 
is  one  hundred  acres.  Auo.  Laws  &  Inst,  of 
Engl.  Gloss. 

HIDE  LANDS.  In  Old  EngUsh  Law. 
Lauds  appertaining  to  a  hide,  or  mansion. 
See  Hide. 

HIQH  COMMISSION  COURT.  .In 
EngUsh  Law.  An  ecclesiastical  court  of 
very  extensive  jurisdiction,  for  the  vindication 
of  the  peace  and  dignity  of  the  church,  by 
reforming,  ordering,  and  correcting  the  eccle- 
siastical state  and  persons,  and  all  manner 
of  errors,  heresies,  schisms,  abuses,  offences, 
contempts,  and  enormities. 

It  was  erected  by  stat.  1  Eliz.  c.  1,  and 
abolished  by  16  Car.  II.  c.  11. 

HIQH  CONSTABLE.  An  officer  ap- 
pointed in  some  cities  with  powers  generally 
limited  to  matters  of  police,  and  not  more 
extensive,  in  these  respects,  than  those  of 
constables.     See  Constable. 

HIGH  COURT  OP  ADMIRALTY. 
See  Admibaltv. 

HIGH  COURT  OP  DELEGATES. 
In  English  Law.  A  tribunal  which  for- 
merly exercised  appellate  jurisdiction  over 
cases  brought  from  the  ecclesiastical  and  ad- 
miralty courts. 

It  was  a  court  of  great  dignity,  erected  by 
the  statute  25  Hen.  VIII.  c.  19.  It  was  abo- 
iiahed,  and  its  jurisdiction  transferred  to  the 


I  judicial  committee  of  the  privy  council.    Seb 
I  2  &  3  Will.  IV.  c.  92 ;  3  &  4  Will.  IV.  c.  41 ; 
I  6  &  7  Vict.  c.  38;   3   Sharswood,  Blackst. 
Comm.  66. 

HIGH  COURT  OP  ERRORS  AND 
APPEALS.  In  American  Law.  An  ap' 
pellate  tribunal,  and  the  court  of  last  resort, 
in  the  state  of  Mississippi.     See  Mississippi. 

HIGH  COURT  OP  JUSTICIARY. 
See  CoDET  OF  Justiciary. 

HIGH  COURT  OP  PARLIAMENT. 
In  English  Law.  The  English  parliament, 
as  composed  of  the  house  of  peers  and  house 
of  commons. 

The  house  of  lords  sitting  in  its  judicial 
capacity. 

This  term  is  applied  to  parliament  by  most  of  the 
law  writers.  Thus,  parliament  is  said  by  Slack- 
stone  to  be  the  supreme  court  of  the  kingdom,  not 
only  for  the  making  but  also  for  the  execution  of 
the  laws.  4  Blackstone,  Comm.  259.  Lord  Coke 
and  Lord  Hale  also  apply  the  term  "court"  to  the 
whole  parliament ;  and  see  Finch,  Law,  233 ;  Fleta, 
lib.  2,  c.  2.  But,  from  the  fact  that  in  judicial  pro- 
ceedings generally  the  house  of  commons  takes  no 
part,  but  only  in  the  trial  of  impeachments,  and 
then  only  as  prosecutor,  and  from  the  fact  that  the 
house  of  commons  disclaimed  possession  of  judicial 
powers  at  the  deposition  of  Kichard  II.,  and  the 
twelve  judges  made  a  similar  decision  in  1  Hen. 
VII.,  the  propriety  of  this  use  of  the  term  has  betn 
questioned.  Blackstone,  Comm.,  Warren,  Abr.  216. 
The  propriety  of  its  application  would  seem  to  be 
derived,  from  the  claim  of  parliament  to  be  consi- 
dered as  the  successor  of  the  aula  regis,  which  was 
a  judicial  as  well  as  a  legislative  body,  and,  if  the 
succession  is  established,  would  be  applicable  al- 
though the  judicial  power  may  have  been  granted 
to  the  various  courts.     See  Courts. 

The  house  of  lords  only  acts  in  a  judicial 
capacity  in  civil  cases  and  in  most  criminal 
cases.     See  House  of  Lords  ;  Impeachment. 

HIGH  SEAS.  The  uuinclosed  waters  of 
the  ocean,  and  also  those  waters  on  the  sea- 
coast  which  are  without  the  boundaries  of 
low-water  mark.  ,  1  Gall.  C.  C.  624;  5  Mass. 
C.  C.  290 ;  1  Blackstone,  Comm.  110  ;  2  Hagg. 
Adm.  398;  Dunlop,  Adm.  Pract.  32,  33. 

The  act  of  congress  of  April  30,  1790,  s.  8,  1 
Story,  U.  S.  Laws,  84,  enacts  that  if  any  person 
shall  commit  upon  the  high  aeaa,  or  in  any  river, 
haven,  basin,  or  bay,  out  of  the  jurisdiction  of  any 
particular  state,  murder,  etc.,  which  if  committed 
within  the  body  of  a  county  would,  by  the  laws 
of  the  United  States,  be  punishable  with  death, 
every  such  offender,  being  thereof  convicted,  shall 
suffer  death;  and  the  trial  of  crimes  committed  on 
the  high  seas,  or  in  any  place  out  of  the  jurisdic- 
tion of  any  particular  state,  shall  be  in  the  district 
where  the  offender  is  apprehended,  or  into  which 
he  may  first  be  brought.  See  4  Ball.  Penn.  426;  3 
Wheat.  Penn.  336;  5  id.  184,  412;  3  Wash.  C.  C. 
515;  Sergeant,  Const.  Law,  334;  13  Am.  Jur.  279; 
1  Mas.  C.  C.  147,  152;  1  Gall.  C.  C.  624.  See 
Fauces  TerejE. 

HIGH  TREASON.  In  English  Law. 
Treason  against  the  king,  in  contradistinc- 
tion from  petit  treason,  which  is  the  treason 
of  a  servant  towards  his  master,  a  wife 
towards  her  husband,  a  secular  or  religious 
man  towards  his  prelate.  See  Petit  Trea- 
son; Treason. 
HIGH- WATER  MARK.     That  part  <  f 
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the  shore  of  the  sea  to  which  the  waves  ordi- 
narily reach  when  the  tide  is  at  its  highest. 
6  Mass.  435  ;  1  Pick.  Mass.  180 ;  1  Halst,  N.  J. 
1;  1  Russell,  Crimes,  107;  2  ^ast,  PI.  Cr. 
803.     See  Sea-Shore  ;  Tide. 

HIGHWAY.  A  passage,  road,  or  street 
which  every  citizen  has  a  right  to  use.  1 
Bouvier,  Inst.  n.  442;  3  Kent,  Comm.  432;  3 
Yeates,  Penn.  421. 

The  term  highway  is  the  generic  name  for  all 
kinds  of  public  ways,  wliether  they  be  carriage- 
ways, bridle-ways,-  foot-ways,  bridges,  turnpike 
roads,  railroads,  canals,  ferries,  or  navigable  rivers. 
6  Mod.  255 ;  Angell,  Highw.  c.  I;  .3  Kent,  Comm. 
432. 

3.  Highways  are  created  eiiiier  by  legisla- 
tive authority,  by  dedication,  or  by  necessity. 
First,  by  legislative  authority.  In  England, 
the  laying  out  of  highways  is  regulated  by  act 
of  parliament ;  in  this  country,  by  general 
statutes;  differing  in  different  states.  In  Eng- 
land, the  uniform  practice  is  to  provide  a 
compensation  to  the  owner  of  the  land  taken 
for  highways.  In  the  act  authorizing  the 
taking,  in  the  United  States,  such  a  provision 
must  be  made,  or  the  act  will  be  void  under  the 
clause  in  the  several  state  constitutions  that 
"private  property  shall  not  be  taken  for  public 
use  without  just  compensation."  The  amount 
of  such  compensation  may  be  determined  either 
by  a  jury  or  by  commissioners,  as  shall  be 

Prescribed  by  law.  1  Blaokstone,  Comm. 
39 ;  Angell,  Highw.  c.  2 ;  8  Price,  Exch. 
535;  12  Mass.  4(56;  18  Pick.  Mass.  501 ;  2 
Johns.  Ch.  >f.  Y.  162;  12  Barb.  N.  Y.  227  ; 
25  Wend.  N.Y.  462;  21  N.  H.  358  ;  1  Baldw. 
C.  C.  222;  3  Watts,  Penn.' 292.  In  case  the 
statute  makes  no  provision  for  indemnity  for 
land  to  be  taken,  an  injunction  may  be  ob- 
tained to  prevent  the  taking,  3  Paige,  Ch.  N. 
Y.  45;  2  Johns.  Ch.  N.  Y.  162*;  or  an  action 
at  law  may  be  maintained  after  the  damage  has 
been  committed.  5  Cow.  N.  Y.  165 ;  16  Conn. 
98  ;  and  cases  cited  above. 

3.  Second,  by  dedication.  This  consists  of 
two  things :  first,  on  the  part  of  the  owner 
of  the  fee,  an  appropriation  of  land  to  be 
used  by  the  public,  generally,  as  a  common 
way ;  second,  on  the  part  of  the  public,  an 
acceptance  of  the  land,  so  appropriated,  for 
such  use.  Against  the  owner,  dedication 
may  be  proved  by  his  express  declaration, 
whether  by  deed  or  by  parol,  or  by  any  act 
unequivocally  evincing  nis  intention  to  dedi- 
cate, as  by  his  opening  a  way  for  the  public 
over  his  land,  or  it  may  be  implied  from  his 
acquiescence  in  the  use  of  his  land  for  a  pub- 
lic way.  Where  acquiescence  is  the  only 
evidence  of  dedication,  it  must  ordinarily 
have  continued  for  twenty  years;  though  any 
shorter  period  will  suffice,  if  such  acqui- 
escence cannot  reasonably  be  accounted  for 
except  upon  the  supposition  of  an  intent  to 
dedicate.  In  all  cases,  the  intent  to  dedicate 
— the  animus  dedicandi — is  the  indispensable 
ingredient  of  the  proof  against  the  owner  of 
the  fee.  Angell,  Highw.  c.  3 ;  3  Kent,  Comm. 
451  •  5  Taunt.  125  ;  30  Eng.  L.  &  Eq.  207  ; 
11  East,  375;    11  Mees.  &  W.  Exch.  827;   6 


Pet.  431 ;  19  Pick.  Mass.  405  ;  5  Watts  &  S. 
Penn.  141.  There  may  be  a  dedication  to 
the  public  for  a  limited  purpose,  as  for  a  foot- 
way, horse-way,  or  drift-way,  but  not  to  a 
limited  part  of  the  public;  and  such  partial 
dedication  will  be  merely  void.  11  Mees.  & 
W.  Exch.  827  ;  8  Cush.  Mass.  195.  The  pro- 
per proof  of  an  acceptance  is  the  use  of  the 
way  by  the  public  generally,  5  Barnew.  & 
Ad.  469 ;  1  R.  I.  93  i  but  it  has  been  held,  in 
some  states,  that  an  acceptance  to  be  effectual 
must  be  made  by  the  body  chargeable  with 
the  duty  of  repairing.  13  Vt.  424;  6  N.  Y. 
257 ;   16  Barb.  N.  Y.  251 ;   8  Gratt.  La.  632  ; 

2  Ind.  147. 

Third,  by  necessity.  If  a  highway  be  im- 
passable, from  being  out  of  repair  or  other- 
wise, the  public  have  a  right  to  pass  in  an 
other  line,  and,  for  this  purpose,  to  go  on  the 
adjoining  ground ;  and  it  makes  no  difference 
whether  it  be  sown  with  grain  or  not.  1  Ld. 
Raym.  725 ;  Croke,  Car.  366  ;  1  Rolle,  Abr. 
390  a;  7  Cush.  Mass.  408 ;'  Yelv.  142,  n.  1. 

4.  A  highway  is  simply  an  easement  or 
servitude,  carrying  with  it,  as  its  incidents, 
the  right  to  use  the  soil  for  the  purposes  of 
repair  and  improvement;  and,  in  cities,  for 
the  more  general  purposes  of  sewerage,  the 
distribution  of  light  and  water,  and  the  fur- 
therance of  public  morality,  health,  trade, 
and  convenience.  The  owner  of  the  land 
over  which  it  passes  retains  the  fee  and  all 
rights  of  property  not  incompatible  with  the 
public  enjoyment,  such  as  tne  right  to  the 
herbage,  the  trees  and  fruit  growing  thereon, 
or  minerals  below,  and  may  work  a  mine, 
sink  a  drain  or  cellar,  or  carry  water  in  pipes 
beneath  it.  4  Viner,  Abr.  502 ;  Comyns, 
Dig.  Chemin  (A  2) ;  Angell,  Highw.  c.  7 ; 
1  Burr.  133;  1  N.  H.  16 ;  1  Sumn.  C.  C.  21 ; 

3  Rawle,  Penn.  495 ;  10  Pet.  25  ;  6  Mass.  454 ; 
15  Johns.  N.  Y.  447.  He  may  maintain 
ejectment  for  encroachments  thereon,  or  an 
assize  if  disseised  of  it,  3  Kent,  Comm.  432 ; 
Adams,  Eject.  19;  9  Serg.  &  R.  Penn.  26;  1 
Conn.  135;  2  Smith,  Lead.  Cas.  141,  or  trespass 
against  one  who  builds  on  it,  2  Johns,  N.  Y. ' 
357  ;  or  who  digs  up  and  removes  the  soil,  12 
Wend.  N.  Y.  98,  or  cuts  down  trees  growing 
thereon,  1  N.  II.  16;  or  who  stops  upon  it  for 
the  purpose  of  using  abusive  or  insulting  lan- 
guage. 11  Barb.  N.  Y.  390.  If  a  railroad 
be  laid  upon  a  highway,  even  though  laid 
by  legislative  authority,  the  owner  of  the  fee 
is  entitled  to  compensation  ibr  the  additional 
servitude.  2  E.  t>.  Smith,  N.  Y.  97  ;  3  Hill, 
N.  Y.  567 ;  4  Zabr.  N.  J.  592 ;  16  Miss.  649. 
The  owners  on  the  opposite  Bides  prima  Jiicie 
own  respectively  to  the  centre  of  the  high- 
way, Angell,  Highw.  |  313  ;  and  a  grant  of 
land  bounded  "  by,"  or  "  on,"  or  "  along"  a 
highway  carries,  by  presumption,  the  fee 
to  the  centre,  if  the  grantor  own  so  far ; 
though  this  presumption  may  be  rebutted  by 
words  showing  an  intention  to  exclude  the 
highway,  such  as,  "by  the  side  of,"  "by 
the  margin  of,"  or  "by  the  line  of"  the  high- 
way, or  other  equivalent  expression.  3  Kent, 
Comm.  433;  Angell,  Highw.  ?  315;  11  Me. 
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463 ;  4  Day,  Conn.  228  ;  13  N.  H.  381 ;  8 
Mete.  Mass.  266;  2  R.  I.  508;  2  Sandf.  N.  Y. 
234 ;  2  Whart.  Penn.  18.  Whenever  the  high- 
way is  abandoned  or  lost,  the  owner  of  the 
soil  recovers  his  original  unincumbered  do- 
minion. Angell,  Highw. ;  4  Mass.  429 ;  6 
Pet.  498,  513:  8  Watts.  Penn.  172;  15  Johns. 
N.  Y.  447. 

5.  In  England,  the  inhabitants  of  the 
several  parishes  are  primd  facie  bound  to 
repair  all  highways  lying  within  them,  unless 
by  prescription  or  otherwise  they  can  throw 
the  burden  upon  particular  persons.  Shel- 
ford.  Highw.  44;  1  Hawkins,  PI.  Cr.  76;  5 
Burr.  1700;  12  Mod.  409.  In  this  country, 
the  English  parochial  system  being  unknown, 
this  feature  of  the  common  law  does  not  pre- 
vail. The  liability  to  repair  is  here  deter- 
mined by  statute,  and,  in  most  of  the  states, 
devolves  upon  the  towns.  8  Barb.  N.  Y. 
645;  13  Pick.  Mass.  343 ;  1  Humphr.  Tenn. 
217.  The  liability  being  thus  created,  its 
measure  is  likewise  to  be  ascertained  by  sta- 
tute, the  criterion  being,  generally,  safety 
and  convenience  for  travel,  having  reference 
to  the  natural  characteristics  of  the  road  and 
the  public  needs.  Angell,  Highw.  |  259;  2 
Woodb.  &  M.  C.  C.  337 ;  19  Vt.  470;  4  Cush. 
Mass.  307,  365;  14  Me.  198.  For  neglect  to 
repair,  the  parish  in  England,  and  in  this 
country  the  town  or  body  chargeable,  is  in- 
dictable as  for  a  nuisance,  2  Wms.  Saund. 
158,  n.  4;  3  Term,  265  ;  28  N.  H.  195  ;  An- 
gell, Highw.  §  275,  and,  in  many  states,  is 
made  liable,  by  statute,  to  an  action  on  the 
case  for  damages  in  favor  of  any  person  who 
may  have  suffered  special  injury  by  reason 
of  such  neglect.  17  How.  161 ;  3  Gush.  Mass. 
174;  22  Penn.  St.  384;  31  Me.  299;  Angell, 
Highw.  §  286.  The  duty  of  repair  may,  in 
this  country,  rest  on  an  individual  to  the  ex- 
clusion of  the  town,  23  Wend.  N.  Y.  446,  or 
on  a  corporation  who,  in  pursuance  of  their 
charter,  build  a  road,  and  levy  tolls  for  the 
expense  of  maintaining  it.  7  Conn.  86.  The 
taking  of  toll  is  prima  facie  evidence  of  the 
duty.     1  Hawks,  No.  C.  451. 

6.  Any  act  or  obstruction  which  unneces- 
sarily incommodes  or  impedes  the  lawful  use 
of  a  highway  by  the  public,  is  a  common-law 
nuisance,  4  Stephen,  Comm.  294;  1  Haw- 
kins, PI.  Cr.  c.  76  ;  Angell,  Highw.  §  345,  and 
may  be  abated  by  any  one  whose  passage 
is  thereby  obstructed,  Angell,  Highw.  1 274 ; 
3  Stephen,  Comm.  5 ;  5  Coke,  101  ;  or  the 
person  causing  or  maintaining  the  same  may 
be  indicted,  1  Hawkins,  PI.  Cr.  c.  76 ;  2 
Saund.  158,  159,  note  ;  7  Hill,  N.  Y.  575  ;  13 
Mete.  Mass.  115 ;  or  may  be  sued  for  damages 
in  an  action  on  the  case  by  any  one  specially 
injured  thereby.  Coke,  Litt.  56  a,-  2  Bingh. 
263;  1  Binn.  Penn.  463;  7  Cow.  N.  Y.  609; 
19  Pick.  Mass.  147  ;  Angell,  Highw.  ?  285 
et  seq. 

It  is  the  duty  of  travellers  upon  highways, 
for  the  purpose  of  avoiding  collision  and  acci- 
dent, to  observe  due  care  in  accommodating 
themselves  to  each  other.  To  subserve  this 
purpose,  it  is  the  rule  in  England  that,  in 


meeting,  each  party  shall  bear  or  keep  to  the 
left ;  and  in  this  oountrv  the  reverse, — that  is, 
to  the  right.  2  Stephen,  Nisi  P.  984;  Story, 
Bailm.  §  599 ;  2  Dowl.  &  B.  255.  This  rule, 
however,  may  and  ought  to  be  varied,  where 
its  observance  would  defeat  its  purpose.  8 
Carr.  &  P.  103 ;  12  Mete.  Mass.  415 ;  23  Penn. 
St.  196.  The  rule  does  not  apply  to  eques- 
trians and  foot-passengers.  24  Wend.  N.  Y. 
465  ;  2  D.  Chipm.  Vt.  128 ;  8  Carr.  &  P.  373, 
091.  It  is  another  rule  that  travellers  shall 
drive  only  at  a  moderate  rate  of  speed,  furious 
driving  on  a  thronged  thoroughfare  being  an 
indictable  offence  at  common  law.  1  Pet. 
590  ;  13  id.  181 ;  8  Carr.  &  P.  694.  In  case 
of  injury  by  reason  of  the  nonobservance  of 
these  rules  or  of  other  negligence,  as  by  the 
use  of  unsuitable  carriages  or  harness,  or 
horses  imperfectly  trained,  the  injured  party 
is  entitled  to  recover  his  damages  in  an  action 
on  the  case  against  the  culpable  party,  unless 
the  injury  be  in  part  attributable  to  his  own 
neglect.  Angell,  Highw.  §  345  et  seq;  2 
Taunt.  314;  1  Pick.  Mass.  345;  11  East,  60; 
15  Conn.  359 ;  5  Watts  &  S.  Penn.  544;  5  Carr. 
&  P.  379 ;  6  Cow.  N.  Y.  191 ;  19  Wend.  N.  Y. 
399.  And  see  Bridge;  Tcrnpike;  Rail- 
road; Canal;  Ferry;  River;  Street;  Way. 

HIGH"WAYMAN.  A  robber  on  the  high- 
way. 

HIGLER.  In  English  Law.  A  person 
who  carries  from  door  to  door,  and  sells  by  re- 
tail, small  articles  of  provisions,  and  the  like. 

HIGUELA.  In  Spanish  Law.  Thewrit- 
ten  acknowledgment  given  by  each  of  the 
heirs  of  a  deceased  person,  showing  the  effects 
he  has  received  from  the  succession. 

HILARY  TERM.  In  English  Law.  A 
term  of  court,  beginning  on  the  11th  and  end- 
ing on  the  31st  day  of  January  in  each  year. 

HINDU  LAW.  The  system  of  native 
law  prevailing  among  the  Gentoos,  and  ad- 
ministered by  the  government  of  British 
India. 

In  all  the  arrangements  for  the  administration 
of  justice  in  India,  made  by  the  British  government 
and  the  Bast  India  Company,  the  principle  of  re- 
serving to  the  native  inhabitants  the  continuance 
of  their  own  laws  and  usages  within  certain  limits 
has  been  uniformly  recognized.  The  laws  of  the 
Hindus  and  Mohammedans  have  thus  been  brought 
into  notice  in  England,  and  are  occasionally  re- 
ferred to  by  writers  on  English  and  American  law. 
The  native  works  upon  these  subjects  are  very  nu- 
merous. The  chief  Engliyh  republications  of  the 
Hindu  law  are,  Colebrooke's  Digest  of  Hindu  Law, 
London,  1801 ;  Sir  Wm.  Jones'  Institutes  of  Hindu 
Law,  London,  1797.  For  a  fuller  account  of  the  Hin- 
du Law,  and  of  the  original  Digests  and  Commenta- 
ries, see  Morley's  Law  of  India,  London,  1858,  and 
Maonaghten's  Principles  of  Hindu  and  Moham- 
medan Law,  London,  1860.  The  principal  English 
republications  of  the  Mohammedan  Law  are  Ham- 
ilton's Hedaya,  London,  1791;  Baillie's  Digest, 
Calcutta,  1805;  Precis  de  Jurisprudence  mnssul- 
mane  selon  le  Rite  malikite,  Paris,  1848  ;  and  the 
treatises  on  Succession  and  Inheritance  translated 
by  Sir  William  Jones.  An  approved  outline  of 
both  systems  is  Maonaghten's  Principles  of  Hindu 
and  Mohammedan  Law ;    also  contained  in  tho 
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"  Principles  and  Preoedenta  "  of  the  same  law  pre- 
viously published  by  the  same  author. 

HIPOTECA.       In  Spanish  Law.      A 

mortgage  of  real  property.  Johnson,  Civ. 
Law  of  Spain,  156  [149] ;  "White,  New  Reoop. 
b.  2,  tit.  7. 

HIRE.  A  bailment  in  which  compensa- 
tion is  to  be  given  for  the  use  of  a  thing,  or  for 
labor  and  services  about  it.  2  Kent,  Comm. 
456 ;  Story,  Bailm.  ^  359.  The  divisions  of 
this  species  of  contract  are  denoted  by  Latin 
names. 

Locatio  operis  faciendi  is  the  hire  of  labor 
and  worli  to  be  done  or  care  and  attention  to 
be  bestowed  on  the  goods  let  by  the  hirer,  for 
a  compensation. 

Locatio  operis  mercium  vehendarum  is  the 
hire  of  the  carriage  of  goods  from  one  place 
to  another,  for  a  compensation.  Jones,  Bailm. 
85,86,90,  103,  118;  2  Kent,  Comm.  456;  La. 
Civ.  Code,  art.  1709-1711. 

Locatio  rei  or  locatio  conductio  rei  is  the 
bailment  of  a  thing  to  be  used  by  the  hirer 
for  a  compensation  to  be  paid  by  him. 

This  contract  arises  from  the  principles  of 
natural  law:  it  is  voluntary,  and  founded  in 
consent;  it  involves  mutual  and  reciprocal 
obligations ;  and  it  is  for  mutual  benefit.  In 
some  respects  it  bears  a  strong  resemblance 
to  the  contract  of  sale ;  the  principal  differ- 
ence between  them  being  that  in  cases  of 
sale  the  owner  parts  with  the  whole  proprie- 
tary interest  in  the  thing,  and  in  cases  of 
hire  the  owner  parts  with  it  only  for  a  tem- 
porary use  and  purpose.  In  a  sale,  the  thing 
itself  is  the  object  of  the  contract ;  in  hiring, 
the  use  of  the  thing  is  its  object.  Vinnias, 
lib.  3,  tit.  25,  in  pr.;  Pothier,  Louage,  nn. 
2-4;  Jones,  Bailm.  86;  Story,  Bailm.  2  3"1- 
See  Bailment;  Edwards,  Jones,  Story,  Bail- 
ments ;  Parsons,  Story,  Contracts ;  2  Kent, 
Comm.  456. 

HIRER.     He  who  hires.     See  Bailment. 

HIS  EXCELLENCY.  A  title  given  by 
the  constitution  of  Massachusetts  to  the  gov- 
ernor of  that  commonwealth.  Mass.  Const, 
part  2,  c.  2,  s.  1,  art.  1.  This  title  is  custom- 
arily given  to  the  governors  of  the  other 
states,  whether  or  not  it  be  the  official  desig- 
nation in  their  constitutions  and  laws. 

HIS  HONOR.  A  title  given  by  the  con- 
stitution of  Massachusetts  to  the  lieutenant- 
governor  of  that  commonwealth.  Mass. 
Const,  part  2,  c.  2,  s.  2,  art.  1.  It  is  also  cus- 
tomarily given  to  some  inferior  magistrates, 
as  the  mayor  of  a  city. 

HLAFORDSWICE  (Sax.  hlaford,  lord, 
literally  bread-giver,  and  wice).  In  Old 
English  Law.  Betraying  one's  lord;  trea- 
son.    Crabb,  Hist.  Eng.  Law,  59,  301. 

HLOTHBOTE  {Sax.  JihtJi,  company,  and 
bote,  compensation).  In  Old  English  Law. 
Fine  for  presence  at  an  illegal  assembly. 
DuCange,  Hlotboia. 

HODGE-PODGE  ACT.  A  name  given 
to  a  legislative  act  which  embraces  many 
subjects.     Such  acts,  besides  being  evident 


proofs  of  the  ignorance  of  the  makers  of  them, 
or  of  their  want  of  good  faith,  are  calculated 
to  create  a  confusion  which  is  highly  preju- 
dicial to  the  interests  of  justice.  Instances 
of  this  wretched  legislation  are  everywhere  to 
be  found.     See  Barrington,  Stat.  449. 

HOGHENHYNE  (from  Sax.  hogh, 
house,  and  hine,  servant).  A  domestic  ser- 
vant. Among  the  Saxons,  a  stranger  guest 
was,  the  first  night  of  his  stay,  called  iincuth, 
or  unknown;  tne  second,  gust,  guest;  the 
third,  hoghenhyne;  and  the  entertainer  was 
responsible  for  his  acts  as  for  those  of  his  own 
servant.  Bracton,  124  b;  DuCange,  Agen- 
hine;  Spelman.  Gloss.  Homehine. 

HOGSHEAD.  A  liquid  measure,  con- 
taining half  a  pipe;  the  fourth  part  of  a  tun, 
or  sixty-three  gallons. 

HOLD.  A  technical  word  in  a  deed  in- 
troducing with  "to  have"  the  clause  which 
expresses  the  tenure  by  which  the  grantee  ia 
to  have  the  land.  The  clause  which  com- 
mences witli  these  words  is  called  the  tenen- 
dum.    See  Tenendum  ;  Habendum. 

To  decide,  to  adjudge,  to  decree:  as,  the 
court  in  that  case  held  that  the  husband  was 
not  liable  for  the  contract  of  the  wife,  made 
without  his  express  or  implied  authority. 

To  bind  under  a  contract:  as,  the  obligor  is 
held  and  firmly  bound. 

In  the  constitution  of  the  United  States  it 
is  provided  that  no  person  held  to  service  oi 
labor  in  one  state  under  the  laws  thereof, 
escaping  into  another,  shall,  in  consequence 
of  any  law  or  regulation  therein,  be  dis- 
charged from  such  service  or  labor,  but  shall 
be  delivered  up  on  the  claim  of  the  party  to 
whom  such  service  or  labor  may  be  due.  See 
Fugitive  Slave. 

HOLD  FLEAS.  To  hear  or  try  causes. 
3  Sharswood,  Blackst.  Comm.  35,  298. 

HOLDER.  The  holder  of  a  bill  of  ex- 
change  is  the  person  who  is  legally  in  the 
possession  of  it,  either  by  indorsement  or  de- 
livery, or  both,  and  entitled  to  receive  pay- 
ment either  from  the  drawee  or  acceptor,  and 
is  considered  as  an  assignee.  4  Dall.  Penn. 
53.  And  one  who  indorses  a  promissory  note 
for  collection,  as  an  agent,  will  be  considered 
the  holder  for  the  purpose  of  transmitting 
notices.  20  Johns.  N.  Y.  372;  2  Hall,  N.  Y. 
112  ;  6  How.  248.     See  Bill  op  Exchanue. 

HOLDING  OVER.  The  act  of  keeping 
possession  by  the  tenant,  without  the  consent 
of  the  landlord,  of  premises  which  the  latter, 
or  those  under  whom  he  claims,  had  leased  to 
the  former,  after  the  term  has  expired. 

When  a  proper  notice  has  been  given,  this 
injury  is  remedied  by  ejectment,  or,  under 
local  regulations,  by  summary  proceedings. 
See  2  Yeates,  Penn.  523 ;  2  Serg.  k  R.  Penn. 
50,  486;  5  id.  174;  8  id.  459;  1  Binn.  Penn. 
334,  n. ;  5  id.  228;  4  Rawle,  Penn.  123;  Fob- 
ciBLE  Entry  and  Detainer. 

HOLOGRAFO.  In  Spanish  Law. 
Olograph!.  A  term  applicable  to  the  paper, 
document,  disposition,  and  more  particularly 
to  the  last  will  of  a  person,  which  in  order  to 
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be  valid  must  be  wholly  written,  signed;  and 
dated  by  the  testator.  "  Hulographum,  apud 
Testum,  appellatur  iestamentum,  quod  totum 
manu  testatoris  scriptum  est  et  subsignatum." 

HOLOGRAPH.  What  is  written  with 
one's  own  hand.     See  Olograph. 

HOLYDAY.  A  religious  festival;  a 
day  set  apart  for  commemorating  some  im- 
portant event  in  history ;  a  day  of  exemption 
from  labor.  Webster,  Diet.  (Webster  applies 
hohjday  especially  to  a  religious,  holiday  to  a 
secular,  festival.)  For  the  English  holydays 
see  22  Vict.  c.  2;  R.  H.  6  Will.  IV. ;  5th,  6th, 
and  7th  Orders,  8th  May,  1845.  They  are 
either  by  act  of  legislation  or  by  ancient  usage ; 
the  principal  now  are  Sundays,  the  day  of  the 
nativity  of  our  Lord  and  the  three  succeeding 
days,  Monday  and  Tuesday  in  Easter  week, 
Easter  eve,  and  Good  Friday,  and  such  of  the 
f,)ur  following  days  as  may  not  fall  within  the 
term,  viz.:  birthday  and  accession  of  sove- 
reign, Whit  Monday  and  Whit  Tuesday. 
These  by  statute  are  to  be  allowed  in  common- 
law  offices.  Fasts  and  thanksgiving  days 
are  also  occasionally  appointed  by  the  crown. 
See  Wharton,  Diet.  2d  Lond.  ed. ;  2  Burn,  Eocl. 
Law,  308  et  seq.  In  the  United  States  the 
matter  of  holydays  is  generally  regulated  by 
statute.  Sundays  and  the  4th  of  July,  the 
anniversary  of  the  Declaration  of  Independ- 
ence, are  observed  throughout  the  United 
States.  A  thanksgiving  day  and  a  fast  day 
are  appointed  each  year  by  the  governors  of 
most  of  the  states. 

HOLY  ORDERS.  In  Ecclesiastical 
La-w.  The  orders  or  dignities  of  the  church. 
Tiiose  within  holy  orders  are  archbishops, 
bishops,  priests,  and  deacons.  The  form  of 
ordination  must  be  according  to  the  form  in 
the  book  of  Commnn  Prayer.  Besides  these 
orders,  tlie  church  of  Rome  had  five  others, 
viz. :  subdeaoons,  acolyths,  exorcists,  readers, 
and  ostiaries.     2  Burn,  Eccl.  Law,  39,  40. 

HOMAGE  (anciently  hominium,  from 
homo).  A  mere  acknowledgment  of  tenure 
made  by  a  tenant  by  knight-service  upon  in- 
vestiture, in  the  following  form: 

The  tenant  in  fee  or  fee-taile  that  holds  by  homage 
shall  kneel  upon  both  his  knees,  ungirded,  and  the 
lord  shall  sit  and  hold  both  the  hands  of  his  tenant 
between  his  hands,  and  the  tenant  shall  say,  "  I 
become  your  man  [homo)  from  this  day  forward  of 
life  and  member,  of  earthly  honor,  and  to  you  shall 
be  faithful  and  true,  and  shall  bear  to  you  faith  for 
the  lan'Js  that  I  claim  to  hold  of  you,  saving  that 
faith  that  I  owe  to  our  lord  the  king  j"  and  then 
the  lord  so  sitting  shall  kiss  him.  The  kiss  is  in- 
dispensable (except  sometimes  in  the  case  cf  a 
woman.  DuCange).  After  this  the  oath  of  fealty 
is  taken  j  but  this  may  be  taken  by  the  steward, 
homage  only  by  the  lord.  Termes  de  la  Ley.  This 
species  of  homage  was  called  homaginm  planum  or 
timplex,  1  Sharswood,  Blaokst.  Comm.  367,  to  dis- 
tin^^uish  it  from  hnmngium  ligium,  or  liege  homage, 
which  included  fealty  and  the  services  incident. 
DuCange  j  Spelman,  Gloss. 

Liege  homage  was  that  homage  in  which 
allegiance  was  sworn  without  any  reservation, 
and  was,  therefore,  due  only  to  the  sovereign ; 
and,  as  it  came  in  time  to  be  exacted  without 


any  actual  holding  from  him,  it  sunk  into  tl 
oath  of  allegiance.     Termes  de  la  Ley. 

The  obligation  of  homage  is  mutual,  bim 
ing  the  lord  to  protection  of  the  vassal,  s 
well  as  the  vassal  to  fidelity.  Fleta,  lib.  i 
c.  16. 

HOMAGE  ANCESTRAL.  Homa^ 
was  so  called  where  time  out  of  mind  a  ma 
and  his  ancestors  had  held  by  homage ;  and  i 
this  case  the  lord  who  had  received  the  h 
mage  was  bound  to  acquit  the  tenant  of  a 
services  to  superior  lords,  and,  if  vouched, 
warrant  his  title.  If  the  tenant  by  homaj 
ancestral  aliened  in  fee,  his  alienee  held  by  h 
mage,  but  not  by  homage  ancestral.  Term( 
de  la  Ley ;  2  Sharswood,  Blackst.  Comm.  30' 

HOMAGE  JURY.     The  jury  of  a  lord 
court,  or  court  baron :  so  called  because  gen 
rally  composed  of  those  who  owed  homage 
the   lord,  or  the  pares  curice.     Kitchen; 
Sharswood,  Blackst.  Comm.  64,  366. 

HOMAGER.  One  that  is  bound  to  ( 
homage  to  another.    Jacob,  Law  Diet. 

HOMBRE  BUENO.  In  Spanish  LaT? 
The  ordinary  judge  of  a  district. 

Hence,  when  the  law  declares  that  a  co 
tract,  or  some  other  act,  is  to  be  conformab 
to  the  will  of  the  hombre  bueno,  it  means  th; 
it  is  to  be  decided  by  the  ordinary  judg 
Las  Partidas,  7.  34.  31. 

In  matters  of  conciliation,  it  applies  to  tl 
two  persons,  one  chosen  by  each  party,  to  a 
sist  the  constitutional  alcalde  in  forming  h 
judgment  of  reconciliation.  Art.  1,  chap, 
decree  of  9th  October,  1812. 

Arbitrators  chosen  by  litigants  to  dete 
mine  their  differences. 

Persons  competent  to  give  testimony  in 
cause.     L.  1.  t.  8.  b.  2,  Fuero  Real. 

HOME  PORT.  The  port  Where  tl 
owner  of  a  ship  resides. 

HOMESTALL.     The  mansion-house. 

HOMESTEAD.  The  place  of  the  hous 
or  home  place.  Homestead  farm  does  n 
necessarily  include  all  the  parcels  of  lai 
owned  by  the  grantor, -though  lying  and  ( 
cupied  together.  This  depends  upon  the  i 
tention  of  the  parties  when  the  term  is  me 
tioned  in  a  deed  and  is  to  be  gathered  fre 
the  context.  7  N.  H.  241 ;  15  Johns.  47 
See  Manor;  Mansion. 

HOMICIDE  (Lat.  homo,  a  man,  cede 
to  kill).  The  killing  any  human  creatui 
4  Blackstone,  Comm.  177. 

The  killing  of  a  man  by  a  man.  1  Hawkii 
PL  Cr.  c.  8,  §  2;  5  Cush.  Mass.  303. 

Excusable  homicide  is  that  which  tal 
place  under  such  circumstances  of  accident 
necessity  that  the  party  cannot  strictly  be  SE 
I  to  have  committed  the  act  wilfully  and  iut( 
tionally,  and  whereby  he  is  relieved  from  t 
penalty  annexed  to  the  commission  of  a  fe 
nious  homicide. 

Felonious  homicide  is  that  committed  vi 
fully  under  such  circumstances  as  to  renc 
it  punishable. 

Juslijiable  homicide  is  that  committed  w 
full  intent,  but  under  such  circumstances 
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duty  as  to  render  the  act  one  proper  to  be 
performed. 

According  to  Blackstone,.  4  Comm.  177,  homicide 
is  the  i^iUing  of  any  liuman  creature.  Tliis  is  tlie 
most  extensive  sense  of  this  word,  in  which  the  in- 
tention is  not  considered.  But  in  a  more  limited 
sense,  it  is  always  understood  that  the  killing  is  by 
human  agency  ;  and  Hawkins  defines  it  to  be  the 
killing  of  a  man  by  a  man.  1  Hawkins,  PI.  Cr.  c. 
8,  s.  2.  See  Dalloz,  Diet.;  6  Cush.  Mass.  303.  Ho- 
micide may  perhaps  be  described  to  be  the  destruc- 
tion of  the  life  of  one  human  being,  either  by  him- 
self or  by  the  act,  procurement,  or  culpable  omission 
of  another.  When  the  death  has  been  intentionally 
caused  by  the  deceased  himself,  the  offender  is 
called  fefo  tie  ne;  when  it  is  caused  by  another,  it 
is  justifiable,  excusable,  or  felonious. 

The  distinction  between  justifiable  and  excusable 
homicide  is  that  in  the  former  the  killing  takes 
place  without  any  manner  of  fault  on  the  part  of  the 
slayer ;  in  the  latter  there  is  some  slight  fault,  or 
at  any  rate  the  absence  of  any  duty  rendering  the 
act  a  proper  one  to  be  performed,  although  the 
blame  is  so  slight  as  not  to  render  the  party  pun- 
ishable. The  distinction  is  very  frequently  disre- 
garded, and  would  seem  to  be  of  little  practical 
utility.  See  2  Bishop,  Crim.  Law,  §§  638  et  acq. 
But  between  justifiable  or  excusable  and  felonious 
homicide  the  distinction,  it  will  be  evident,  is  of 
great  importance.  1  East,  PI.  Cr.  260,  gives  the  fol- 
lowing example :  "  If  a  person  driving  a  carriage 
happen  to  kill  another,  if  he  saw  or  had  timely  no- 
tice of  the  mischief  likely  to  ensue,  and  yot  wil- 
fully drove  on,  it  will  be  vntrder;  if  he  might  have 
seen  the  danger,  but  did  not  look  before  him,  it 
will  be  manBlitughter ;  but  if  the  accident  happened 
in  such  a  manner  that  no  want  of  due  care  could 
be  imputed  to  the  driver,  it  will  be  aciidental  death 
and  excusable  homicide."  See  4  Sharswood, 
Blaokst.  Comm.  176-204 ;  Eoscoe,  Crim.  Ev.  680. 

There  must  bo  a  person  in  actual  existence, 
C  Can-.  &  P.  349 ;  7  kl.  814, 850 ;  9  id.  25  ;  but  the 
destruction  of  human  life  at  any  period  after 
birth  is  homicide,  however  near  it  may  be  to 
extinction  from  any  other  cause.  2  Carr.  & 
K.  784;  2  Bishop,  Crim.  Law,  §  582.  The 
person  killed,  to  constitute  the  homicide  felo- 
nious, must  have  been  entitled  to  his  existence. 
Thus,  a  soldier  of  the  enemy  in  time  of  war 
has  no  right  to  his  life,  but  may  be  killed. 
A  criminal  sentenced  to  be  hung  has  no  right 
to  his  life  ;  but  no  person  can  take  it  but  the 
authorized  officer,  in  the  prescribed  manner. 
See  Murder;  MANSLAUcniER ;  Self-Defence. 

HOMINE  CAPTO  IN  ■WITHER- 
NAM. See  De  Homine  Capto  in  Withernam. 

HOMINE  ELIGENDO  ("Lat.).  In  Eng- 
lish La-w.  A  writ  directed  to  a  corporation, 
requiring  the  members  to  make  choice  of  a 
new  man,  to  keep  the  one  part  of  a  seal  ap- 
pointed for  statutes  merchant.     Tech.  Diet. 

HOMINE  REPLEGIANDO.  See  De 
Homine  Replegiando. 

HOMO  (Lat.).  A  human  being,  whether 
male  or  female.     Coke,  2d  Inst.  45. 

In  Feudal  Law.  A  vassal;  one  who, 
having  received  a  feud,  is  bound  to  do  homage 
and  military  service  for  his  land :  variously 
called  vassalus,  vassvs,  miles,  cliena  feudalis, 
tenens  per  servititim.  militare,  sometimes  baro, 
and  most  frequently  leudes.  Spelman,  Gloss. 
Homo  is  sometimes  also  used  for  a  tenant  by 
socage,  and  sometimes  for  any  dependent.   A 


homo  claimed  the  privilege  of  having  his  cause 
and  person  tried  only  in  the  court  of  his  lord. 
Kennett,  Paroch.  Antiq.  p.  152. 

HOMOLOGACION.  In  Spanish  Law. 
The  tacit  consent  and  approval,  inferred  by 
law  from  the  omission  of  the  parties,  for  the 
space  of  ten  days,  to  complain  of  the  sentences 
of  arbitrators,  appointment  of  syndics,  or 
assignees,  of  insolvents,  settlements  of  succes- 
sions, etc.  Also,  the  approval  given  by  the 
judge  of  certain  acts  and  agreements  for  the 
purpose  of  rendering  them  more  binding  and 
executory.     Escriche. 

HOMOLOGATION.  In  Civil  Law. 
Approbation  ;  confirmation  by  a  court  of  jus- 
tice; a  judgment  which  orders  the  execution 
of  some  act:  as,  the  approbation  of  an  award 
and  ordering  execution  on  the  same.  Merlin, 
R6pert.;  La.  Civ.  Code;  Dig.  4.  8;  7  Toullier, 
n.  224.  To  homologate  is  to  say  the  like,  simi- 
liter dicere.     9  Mart.  La.  324. 

In  Scotch  Law.  An  act  by  which  a 
person  approves  a  deed,  so  as  to  make  it 
binding  on  him,  though  in  itself  defective. 
Erskine,  Inst.  3.  3.  47  et  seq.;  2  Bligh.  Hon. 
L.  197;  1  Bell,.  Comm.  144. 

HONOR.  In  English  Law.  The  sei- 
gnory  of  a  lord  paramount.  2  Blackstone, 
Comm.  91. 

In  Common  Law.  To  accept  a  bill  of 
exchange;  to  pay  a  bill  accepted,  or  a  pro- 
missorv  note,  on  the  day  it  becomes  due.  7 
Taunt.' 104;    1  Term,  172. 

HONORARIUM.  Something  given  in 
gratitude  for  services  rendered. 

It  is  so  far  of  the  nature  of  a  gift  that  it 
cannot  be  sued  for.  5  Serg.  &  R.  Penn.  412; 
1  Chitt.  Bailm.  38;  2  Atk.  Ch.  332;  3  Black- 
stone,  Comm.  28.  Of  this  character  were 
formerly  in  England,  though  never  in  the 
United  States,  the  fees  of  counsellors  at  law 
and  of  physicians.  See  3  Sharswocd,  Blackst. 
Comm.  28. 

HONORARY  SERVICES.  Services 
by  which  lands  in  grand  serjeantry  were  held : 
such  as,  to  hold  king's  banner,  or  to  hold  his 
head  in  the  ship  which  carried  him  from  Do- 
ver to  Whitsand,  etc.  2  Sharswood,  Blackst. 
73,  and  note. 

HOR.aB  JUDICIiE  (Lat.).  Hours  judi- 
cial, or  those  in  which  judges  sit  in  court.  In 
Fortesque's  time,  these  were  from  8  to  11  .i.m., 
and  the  courts  of  law  were  not  open  in  the 
afternoon.  Coke,  Litt.  135  a ;  Coke,  2d  Inst. 
24G;  Eortesque,  51,  p.  120,  note. 

HORN  TENURE.  Tenure  by  winding 
a  horn  on  approach  of  enemy,  called  tenure 
by  carnage.  If  lands  were  held  by  this  ten- 
ure of  the  king,  it  was  grand  sergeantry ;  if  of 
a  private  person,  knight-service.  Many  an- 
ciently so  held  their  lands  towards  the  Picts' 
Wall.     Coke,  Litt.  ?  156;  Camd.  Britan.  009. 

K9RNING.  In  Scotch  Law.  A  pro- 
cess issuing  on  a  decree  of  court  of  sessions, 
or  of  an  inferior  court,  by  which  the  debtor  is 
charged  to  perform,  in  terms  of  his  obligation, 
or  on  failure  made  liable  to  caption,  that  is, 
imprisonment.      Bell,  Diet.  Horning,  Letters 
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of;  Diligence.  The  name  comes  from  the 
ancient  custom  of  proclaiming  letters  of  horn- 
ing not  obeyed,  and  declaring  the  recusant  a 
rebel,  with  three  blasts  of  a  horn,  called  put- 
ting him  to  the  horn.     1  Ross,  Lect.  258, 308. 

HORS  DE  SON  FEE  (Fr.  out  of  his 
fee). 

In  Old  English  Law^.  A  plea  to  an  ac- 
tion brought  by  one  who  claimed  to  be  lord 
for  rent-services  as  issuing  out  of  his  land,  by 
which  the  defendant  asserted  that  the  land  in 
question  was  out  of  the  fee  of  the  demandant. 
9  Coke,  30;  2  Mod.  104. 

HORSE.  Until  a  horse  has  attained  the 
age  of  four  years,  he  is  called  a  colt.  1  Russ. 
&  R.  Cr.  Cas.  416.  This  word  is  sometimes 
'used  as  a  generic  name  for  all  animals  of  the 
horse  kind.  3  Brev.  No.  C.  9.  SeeYelv.  67  a. 

HOSPITATOR  (Lat.).  A  host  or  enter- 
tainer. 

Hospitator  communis.  An  innkeeper.  8 
Coke,  32. 

Hospitator  magnus.  The  marshal  of  a 
camp. 

HOSTAGE.  A  person  delivered  into  the 
possession  of  a  public  enemy  in  the  time  of 
war,  as  a  security  for  the  performance  of  a 
contract  entered  into  between  the  belligerents. 

Hostages  are  frequently  given  as  a  security 
for  the  payment  of  a  ranaom-bill;  and  if  they 
should  die,  their  death  would  not  discharge 
the  contract.  3  Burr.  1734;  1  Kent,  Comm. 
106;  Dane,  Abr.  Index. 

HOSTEIiLAGITTM.  In  English  Law. 
A  right  reserved  to  the  lords  to  be  lodged  and 
entertained  in  the  houses  of  their  tenants. 

HOSTILITY.  A  state  of  open  enmity ; 
open  war.     Wolff,  Droit  de  la  Nat.  §  1191. 

Permanent  hoMlity  exists  when  the  indi- 
vidual is  a  citizen  or  subject  of  the  govern- 
ment at  war. 

Temporary  hostility  exists  when  the  indivi- 
dual happens  to  be  domiciliated  or  resident  in 
the  country  of  one  of  the  belligerents:  in  this 
latter  case  the  individual  may  throw  off  the 
national  character  he  has  thus  acquired  by 
residence,  when  he  puts  himself  in  motion, 
bona  fide,  to  quit  the  country  sine  animo  re- 
vertendi.  3  C.  Rob.  Adm.  12;  3  Wheat.  14. 
See  Enemy;  Domicil. 

HOTCHPOT  (spelled,  also,  hodge-podge, 
hotch-potch).  The  blending  and  mixing  pro- 
perty belonging  to  different  persons,  in  order 
to  divide  it  equally.  2  Blackstone,  Comm. 
190. 

The  bringing  together  all  the  personal 
estate  of  the  deceased,  with  the  advancements 
he  has  made  to  his  children,  in  order  that  the 
same  may  be  divided  agreeably  to  the  provi- 
sions of  the  statute  for  the  distribution  of  in- 
testates' estates. 

In  bringing  an  advancement  into  hotchpot, 
the  donee  is  not  required  to  account  for  the 
profits  of  the  thing  given :  for  example,  he  is 
not  required  to  bring  into  hotchpot  the  pro- 
duce of  negroes,  nor  the  interest  of  money. 
The  property  must  be  accounted  for  at  its 


value  when  given.  1  Wash.  Va.  224;  17  Mass. 
358;  3  Pick.  Mass.  450;  2  Des.  So.  C.  127;  3 
Band.  Va.  117,  559.     See  Advancement. 

HOUR.  The  twenty-fourth  part  of  a  natu- 
ral day;  the  space  of  sixty  minutes  of  time. 
Coke,  Litt.  135. 

HOUSE.  A  place  fol  the  habitation  atid 
dwelling  of  man. 

A  collection  of  persons;  an  institution;  a 
commercial  firm  ;  a  family. 

In  a  grant  or  demise  of  a  house,  the  curti- 
lage and  garden  will  pass,  even  without  the 
woi'ds  "with  the  appurtenances"  being  added. 
Croke  Eliz.  89;  3  Leon.  214;  1  Plowd.  171; 
2  Wms.  Saund.  401,  n.  2;  4  Penn.  St.  93. 
In  a  grant  or  demise  of  a  house  with  the  ap' 
purtenances,  no  more  will  pass  although  other 
lands  have  been  occupied  with  the  house.  1 
P.Will.  603;  Croke  Jac.  526;  2  Coke,  32; 
Coke,  Litt.  5  d,  36  a,h;  2  Wms.  Saund.  401, 
n.  2. 

If  a  house,  originally  entire,  be  divided  into 
several  apartments,  with  an  outer  door  to  eacli 
apartment,  and  no  communication  with  each 
other  subsists,  in  such  case  the  sevei-al  apart- 
ments are  considered  as  distinct  hoiwes.  6 
Mod.  214;  Woodfall,  Landl.  &  T.  178. 

As  to  what  the  term  includes  in  cases  of 
arson  and  burglary,  see  Arson  ;  Buhglart; 
Dwelling-House.     See,  also.  Arrest. 

HOUSE  OP  COMMONS.  One  of  the 
constituent  houses  of  the  English  parliament. 

It  is  composed  of  the  representatives  of  the 
people,  as  distinguished  from  the  house  of 
lords,  which  is  composed  of  the  nobility.  It 
consists  of  six  hundred  and  fifty-four  mem- 
bers, elected  as  follows:  four  hundred  and 
ninety-six  from  England  and  Wales,  fifty- 
three  from  Scotland,  and  one  hundred  and  five 
from  Ireland.  See  Parliament ;  High  Court 
OF  Parliament.  * 

HOUSE  OP  CORRECTION.  A  place 
for  the  imprisonment  of  those  who  have  com- 
mitted crimes  of  lesser  magnitude. 

HOUSE  OP  ILL  FAME.  In  Criminal 
Lavir.  A  house  resorted  to  for  the  purpose 
of  prostitution  and  lewdness.  5  Ired.  No.  C. 
C03. 

Keeping  a  house  of  ill  fame  is  an  offence  at 
common  law.  3  Pick.  Mass.  26;  17  id.  80: 
1  Russell,  Crimes,  Greaves  ed.  322.  So  the 
letting  of  a  house  to  a  woman  of  ill  fame, 
knowing  her  to  be  such,  with  the  intent  that 
it  shall  lae  used  for  purposes  of  prostitution, 
is  an  indictable  offence  at  common  law.  3 
Pick.  Mass.  26;  11  Cush.  Mass.  600.  If  a 
lodger  lets  her  room  for  the  purpose  of  indis- 
criminate prostitution,  she  is  guilty  of  keep- 
ing a  house  of  ill  fame,  as  much  as  if  she 
were  the  proprietor  of  the  whole  house.  2  Ld. 
Raym.  1197.  A  married  woman  who  lives 
apart  from  her  husband  may  be  indicted 
alone,  and  punisl  ed,  for  keeping  a  house  of 
ill  fame.  1  Me<  \  Mass.  151.  See  11  Mo. 
27 ;  10  Mod.  63.  Vhe  house  need  not  be  kept 
for  lucre,  to  const  ute  the  offence.  21  N.  H. 
345;  2  Gray,  Mass.  357:  18  Vt.  70.  See  17 
Pick.  80.   See,  also,  17  Conn.  467;  4  Cranch, 
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C.  C.  338,  372;  6  Gill,  Md.  425 ;  4  Iowa,  541 ; 
2  B.  Monr.  Ky.  417. 

HOUSE  OP  LORDS.  One  of  the  con- 
stituent houses  of  the  English  parliament. 

It  is  at  present  (1864)  composed  of  thirty 
lords  spiritual  (bishops  and  archbishops)  and 
four* hundred  and  twenty-six  lords  temporal; 
but  the  number  is  liable  to  increase  by  fresh 
creation  by  the  crown. 

This  body  is  the  supreme  court  of  judica- 
ture in  the  kingdom.  It  has  no  original  ju- 
risdiction, but  is  the  court  of  appeal  in  the  last 
resort,  with  a  few  exceptions  and  under  some 
limitations  as  to  the  right,  from  the  inferior 
courts  upon  appeal  or  writ  of  error  for  mis- 
take of  law.  Appeals  lie  to  this  tribunal 
from  Scotch  and  Irish  courts,  in  some  cases. 
See  stat.  4  Geo.  IV.  c.  85,  as  to  Scotch,  and 
Stat.  39  &  40  Geo.  III.  c.  67,  art.  8,  as  to  Irish, 
appeals. 

This  body,  when  sitting  as  a  court  of  law,  is  pre- 
sided over  bj  the  lord  chancellor,  whose  attend- 
ance alone  is  in  any  respect  compulsory,  and  is 
composed  of  as  many  of  its  members  who  have 
filled  judicial  stations  as  choose  to  attend.  Three 
laymen  also  attend  in  rotation,  but  do  not  vote 
upon  judicial  matters.  11  Clark  &  F.  Hou.  L.  421. 
In  the  absence  of  the  chancellor,  deputy  speakers, 
who  were  members  of  the  profession  but  not  of  the 
house,  have  been  appointed.  3  Sharswood,  Blackst. 
Comm.  56. 

It  sits  also  to  try  impeachments.  See  Im- 
peachment; High  Court  of  Paeliament; 
Parliament. 

HOUSE  OF  REFUGE.  A  prison  for 
juvenile  delinquents. 

HOUSE  OF  REPRESENTATIVES. 
The  name  given  to  the  more  numerous  branch 
of  the  federal  congress,  and  of  the  legislatures 
of  several  of  the  states  of  the  United  States. 

The  constitution  of  the  United  States,  art. 
1,  s.  2,  §  1,  provides  that  the  "  house  of  repre- 
sentatives shall  be  composed  of  members 
chosen  every  second  year  by  the  people  of  the 
several  states ;  and  the  electors  of  each  state 
shall  have  the  qualifications  requisite  for 
electors  of  the  most  numerous  branch  of  the 
state  legislature."  See  the  articles  upon  the 
various  states.  The  constitution  of  the  United 
States,  however,  requires  no  evidence  of  pro- 
perty in  the  representative,  nor  any  declara- 
tions as  to  his  religious  belief.  He  must  be 
free  from  undue  bias  or  dependence,  by  not 
holding  any  ofRce  under  the  United  States. 
Art.  1,  s.  6,  §  2.  The  number  is  not  to  exceed 
one  for  every  thirty  thousand  of  the  popula- 
tion ;  and  a  reapportionment  among  the  states 
is  made  every  tenth  year. 

HOUSE-BOTE.  An  allowance  of  neces- 
sary timber  out  of  the  landlord's  woods  for 
the  repairing  and  support  of  a  house  or  tene- 
ment. This  belongs  of  common  right  to  any 
lessee  for  years  or  for  life.  House-bote  is  said 
to  be  of  two  kinds,  estoveriam  cedificandi  ei 
ardendi.     Coke,  Litt.  41. 

HOUSEBREAKING.    In  Criminal 
Lavir.     The  breaking  and  entering  the  dwell- 
ing-house of  another  by  night  or  by  day,  with 
intent  to  commit  some  felony  within  the  same, 
Vol.  I.— 43 


whether  such  felonious  intent  is  executed  or 
not.     Housebreaking  by  night  is  burglary. 

This  crime  is  of  a  local  character,  and  the 
evidence  respecting  the  place  must  correspond 
with  the  allegation  in  the  indictment. 

HOUSEHOLD.  Those  who  dwell  under 
the  same  roof,  and  constitute  a  family.  Webst. 
But  it  is  not  necessary  that  they  should  be 
under  a  roof,  or  that  the  father  of  the  family 
be  with  it,  if  the  mother  and  children  keep 
together  so  as  to  constitute  a  family.  18 
Johns.  N.  Y.  402. 

Belonging  to  the  house  and  family ;  do- 
mestic.   Webster,  Diet. 

HOUSEHOLD  FURNITURE.  By  this 
expression,  in  wills,  all  personal  chattels  will 
pass  that  may  contribute  to  the  use  or  conve- 
nience of  the  household  or  the  ornament  of  the 
house :  as,  plate,  linen,  china,  both  useful  and 
ornamental,  and  pictures.  But  goods  or  plate 
in  the  hands  of  testator  in  the  way  of  his 
trade  will  not  pass,  nor  books,  nor  wines.  1 
Jarman,  Wills,  Perkins  ed.  591,  596,  notes; 

1  Ves.  Sen.  Ch.  97;  2  Williams,  Exec.  Am. 
ed.  1017 ;  1  Johns.  Oh.  N.  Y.  329. 

HOUSEHOLD  GOODS.  In  wills. 
This  expression  will  pass  every  thing  of  a 
permanent  nature  (that  is,  articles  of  house- 
hold which  are  not  consumed  in  their  enjoy- 
ment) that  were  used  or  purchased,  or  other- 
wise acquired  by  the  testator,  for  his  house, 
but  not  goods  in  the  way  of  his  trade.  Plate 
will  pass  by  this  term,  but  not  articles  of  con- 
sumption found  in  the  house,  as  malt,  hops, 
or  victuals,  nor  guns  and  pistols,  if  used  in 
hunting  or  sport,  and  not  for  defence  of  house. 
A  clock  in  the  house,  if  not  fixed  to  it,  will 
pass,  r  Jarman,  Wills,  Perkins  ed.  589 ;  1 
Roper,  Leg.  253. 

HOUSEHOLD  STUFF.  Words  some- 
times used  in  a  will.  Plate  will  pass  under 
the  term,  2  Freem.  Ch.  64,  but  not  apparel, 
books,  cattle,  victuals,  and  choses  in  action, 
which  do  not  fall  within  the  natural  meaning 
of  the  word,  unless  there  be  an  intention 
manifest  that  they  should  pass.  15  Ves.  Ch. 
319.  Goods,  as  seven  hundred  beds  in  pos- 
session of  testator  for  purposes  of  trade,  do 
not  pass  under  utensils  of  "household  stuff." 

2  P.  Will.  Ch.  302.  In  general,  "household 
stuff"  will  pass  all  articles  which  may  be 
used  for  the  convenience  of  the  house.  Swin- 
burne, Wills,  pt.  7,  I  10,  p.  484. 

HOUSEHOLDER.  Master  or  chief  of  a 
family ;  one  who  keeps  house  with  his  family. 
Webst.  But  a  man  who  has  absconded  from 
the  state,  and  left  his  wife  and  children  re- 
maining together  as  a  family,  was  for  their 
benefit  held  to  be  a  householder.  18  Johns. 
N.  Y.  402. 

A  keeper  of  a  tavern  or  boarding-house,  or 

a  master  or  mistress  of  a  dwelling-house.     I 

Supplem.  to  Rev.  Stat.  Mass.  1836-1853,  In- 

i  dex,  p.  170.     A  person  having  and  providing 

for  a  household.   The  character  is  not  lost  by 


a  temporary  cessation  from  housekeeping.  14 
Barb.  N.  Y.  456 ;  19  Wend.  N.  Y.  475. 
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HOTTSEEEEFER.  One  who  occupies  a 
house. 

A  person  who  occupies  every  room  in  the 
house,  under  a  lease,  except  one,  which  is  re- 
served for  his  landlord,  who  pays  all  the 
taxes,  is  not  a  housekeeper.  1  Chitty,  Bail. 
502.  Nor  is  a  person  a  housekeeper  who 
takes  a  house  which  he  afterwards  underlets 
to  another,  whom  the  landlord  refuses  to  ac- 
cept as  his  tenant:  in  this  case  the  under- 
tenant paid  the  taxes,  and  let  to  the  tenant 
the  first  floor  of  the  house,  and  the  rent  was 
paid  for  the  whole  house  to  the  tenant,  who 
paid  it  to  the  landlord.     Id.  note. 

In  order  to  make  the  party  a  housekeeper, 
he  must  be  in  actual  possession  of  the  house, 
1  Chitty,  Bail.  288,  and  must  occupy  a  whole 
house.  See  1  Barnew.  &  C.  178 ;  2  Term,  406 ; 
3  Petersdorff,  Abr.  103,  note;  2  Mart.  La. 
313. 

HOVEL.  A  place  used  by  husbandmen 
to  set  their  ploughs,  carts,  and  other  farming- 
utensils,  out  of  the  rain  and  sun.  Law  Lat. 
Diet.     A  shed ;  a  cottage ;  a  mean  house. 

HOTMAN.  The  master  or  captain  of  a 
hoy. 

Hoymen  are  liable  as  common  carriers. 
Story,  Bailm.  ?  496. 

HUDE-GELD.  In  Old  English  Law. 
A  compensation  for  an  assault  (transgressio 
itlata)  upon  a  trespassing  servant  {servus). 
Supposed  to  be  a  mistake  or  misprint  in  Fleta 
for  hinegeld.  Fleta,  lib.  1,  c.  47,  ?  20.  Also, 
the  price  of  one's  skin,  or  the  money  paid  by 
a  servant  to  save  himself  from  a  whipping. 
DuCange. 

HUE  AND  CRY.  In  Old  EngUsh  Law. 
A  pursuit  of  one  who  had  committed  felony, 
by  the  highway. 

The  meaning  of  hue  is  said  to  be  sJtoutf  from  the 
Saxon  kuer;  but  this  word  also  means  to  foot,  and 
it  may  be  reasonably  questioned  whether  the  term 
may  not  be  up  foot  and  cry,  in  other  words,  run 
and  cry  after  the  felon  ?  We  have  a  mention  of 
hue  and  cry  as  early  as  Edward  I. ;  and  by  the 
Statute  of  Winchester,  13  Edw.  I.,  "immediately 
upon  robberies  and  felonies  committed,  fresh  suit 
shall  be  made  from  town  to  town,  and  county  to 
county,  by  horsemen  and  footmen,  to  the  seaside. 
The  constable  (the  person  being  described,  etc.)  is 
to  call  upon  the  parishioners  to  assist  him  in  the 
pursuit  in  his  precinct;  and  to  give  notice  to  the 
next  constable,  who  is  to  do  the  same  as  the  first, 
etc.  If  the  county  will  not  answer  the  bodies  of 
the  offenders,  the  whole  hundred  shall  be  answer- 
able for  the  robberies  there  committed,  etc."  A 
person  engaged  in  the  hue  and  cry  apprehending 
a  felon  was,  on  the  felon's  conviction,  entitled  to 
forty  pounds,  on  a  certificate  of  the  judge  or  jus- 
tice before  whom  there  was  conviction,  as  well  as 
to  the  felon's  horse,  furniture,  arms,  money,  and 
other  goods  taken  with  him.  subject  to  the  rights 
of  other  persons  therein.  Wood,  Inst.  370-373. 
See  2  Hale,  PI.  Or.  100. 

HTTEBRA.  In  Spanish  Law.  An  acre 
of  land,  or  as  much  as  can  be  ploughed  in  a 
day  by  two  oxen.     2  White,  New  Coll.  49. 

HUISSIER.  An  usher  of  the  court.  An 
officer  who  serves  process. 

In  France,  an  officer  of  this  name  performs  many 
«f  the  duties  of  an  English  sheriff  or  constable.  In 


Canada,  there  may  be  many  huissiers  in  each 
county,  whose  acts  are  independent  of  each  other, 
while  there  can  be  but  one  shuriff,  who  is  presumed 
cognizant  of  the  acts  of  his  subordinates.  The 
French  huissier  certifies  his  process;  the  Canadian 
merely  serves  what  is  put  into  his  hands. 

HUNDRED.  In  English  Law.  A  divi- 
sion of  a  county,  which  some  make  to  have 
originally  consisted  of  one  hundred  hides  of 
land  others  of  ten  tithings,  or  one  hundred 
free  families. 

It  differed  in  size  in  different  parts  of  Eng- 
land. 1  Stephen,  Comm.  122.  In  many  cases, 
when  an  offence  is  committed  within  a  hun- 
dred, the  inhabitants  are  liable  to  make  good' 
the  damage  if  they  do  not  produce  the  offend- 
er.    See  12  East,  244. 

This  system  was  probably  introduced  by 
Alfred  (though  mentioned  in  the  Poenitentias 
of  Egbert,  where  it  seems  to  be  the  addition 
of  a  later  age),  being  borrowed  from  the 
continent,  where  it  was  known  to  the  Franks, 
under  the  name  centena,  in  the  sixth  century. 
See  Charlemagne  Capit.  1.  3,  c.  10. 

It  had  a  court  attached  to  it,  called  the 
hundred  court,  or  hundred  lagh,  like  a  court 
baron,  except  in  its  larger  territorial  jurisdic- 
tion. It  was  governed  by  the  hundredary 
{hundredarius).  9  Coke,  25.  The  jurisdiction 
of  this  court  has  devolved  upon  the  county 
courts.  Jacob,  Law  Diet. ;  DuCange.  Hun- 
dred-penny was  a  tax  collected  from  the  hun- 
dred by  its  lord  or  by  the  sheriff.  Ilundred- 
setena  signified  the  dwellers  in  the  hundred. 
Charta  Edg.  Reg.  Men.  Angl.  to.  1,  p.  10. 

HUNDRED  COURT.  An  inferior  court, 
whose  jurisdiction  extended  to  the  whole  ter- 
ritory embraced  in  a  hundred.  They  were 
courts  not  of  record ;  the  freeholders  were  the 
judges ;  they  were  held  before  the  steward 
of  the  manor  as  register;  and  they  resembled 
courts  baron  in  all  respects  except  in  their 
territorial  jurisdiction.  3  Blackstone,  Comm. 
34,  35. 

HUNDRED  GEMOTE.  An  assembly 
among  the  Saxons  of  the  freeholders  of  a 
hundred. 

It  met  twelve  times  in  the  year,  originally; 
though  subsequently  its  meetings  became  less 
frequent. 

It  had  an  extensive  jurisdiction,  both  civil 
and  criminal,  and  was  the  predecessor  of  the 
county  court  and  sheriff's  tourn,  and  pos- 
sessed very  similar  powers.  Spelman,  Gloss. 
Hundredum;  1  Reeve,  Hist.  Eng.  Law,  7. 

HUNDRED  LAGH  (Sax.).  Liability  to 
attend  the  hundred  court.  Spelman,  Gloss. 
See  Cowel ;  Blount. 

HUNDREDARY  {hundredarivs).  The 
chief  magistrate  of  a  hundred.    DuCange. 

HUNDREDORS.  The  inhabitants  of  a 
hundred,  who,  by  several  statutes,  are  held  to 
be  liable,  in  the  cases  therein  specified,  to 
make  good  the  loss  sustained  by  persons  within 
the  hundred  by  robbery  or  other  violence, 
therein  also  specified.  The  principal  of  these 
statutes  are  13  Edw.  I.  st.  2,  c.  1,  s.  4 ;  28 
Edw.  III.  c.  11 ;  27  Eliz.  c.  13 :  29  Car.  IL 
0.  7 ;  8  Geo.  II.  c.  16 ;  22  Geo.  II.  c.  24. 
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Persons  serving  on  juries,  or  fit  to  be  em- 
panelled thereon,  dwelling  within  the  hun- 
dred where  the  land  in  question  lies.  35  Hen. 
VIII.  c.  6.  And  some  such  were  necessarily 
on  every  panel  till  the  4  &  5  Anne,  c.  16.  4 
Stephen,  Comm.  370.  Him  that  had  the 
jurisdiction  of  the  hundred.  The  bailiff  of 
the  hundred.  Home,  Mirr.  of  Just.  lib.  1  ; 
Jacob,  Law  Diet. 

HUNGER.  The  desire  to  eat.  Hunger 
is  no  excuse  for  larceny.  1  Hale,  PI.  Cr.  64 ; 
4  Blaokstone,  Comm.  31. 

When  a  person  has  died,  and  it  is  suspected  he 
has  been  starved  to  death,  an  examination  of  his 
body  ought  to  be  made,  to  ascertain  whether  or  not 
he  died  of  hunger.  The  signs  ■which  usually  attend 
death  from  hunger  are  the  following.  The  body  is 
much  emaciated,  and  a  fetid,  acrid  odor  exhales 
from  it,  although  death  may  have  been  very  recent. 
The  eyes  are  red  and  open, — which  is  not  usual  in 
cases  of  death  from  other  causes.  The  tongue  and 
throat  are  dry,  even  to  aridity,  and  the  stomach 
and  intestines  are  contracted  and  empty.  The 
gall-bladder  is  pressed  with  bile,  and  this  fluid  is' 
found  scattered  over  the  stomach  and  intestines, 
BO  as  to  tinge  them  very  extensively.  The  lungs 
are  withered;  but  all  the  other  organs  are  gene- 
rally, in  a  healthy  state.  The  blood-vessels  are 
usually  empty.  2  Foderfi,  2?6;  3  id.  231;  2  Beck, 
Med.  Jur.  52.  See  Bunom.  Dial.  2,  J  47,  pp.  142, 
384,  note. 

HUNTING.     The   act  of  pursuing  and 

taking  wild  animals ;  the  chase. 

2.  The  chase  gives  a  kind  of  title  by  occu- 
pancy, by  which  the  hunter  acquires  a  right 
or  property  in  the  game  which  he  captures. 
In  the  United  States  the  right  of  hunting  is 
universal,  and  limited  only  so  far  as  to  ex- 
clude hunters  from  committing  injuries  to 
private  property  or  to  the  public :  as,  by  shoot- 
ing on  public  roads.  See  Fer^  Nature; 
Occupancy. 

HURDLE.  In  English  Law.  A  species 
of  sledge,  used  to  draw  traitors  to  execution. 

HUSBAND.     A  man  who  has  a  wife. 

2.  As  to  his  obligations.  lie  is  bound  to 
receive  his  wife  at  his  home,  and  should  fur- 
nish her  with  all  the  necessaries  and  conve- 
niences which  his  fortune  enables  him  to  do, 
and  which  her  situation  requires  ;  but  this 
does  not  include  such  luxuries  as,  according 
to  her  fancy,  she  deems  necessaries.  See 
Cruelty.  He  is  bound  to  love  his  wife,  and 
to  bear  with  her  faults,  and,  if  possible,  by 
mild  means  to  correct  them ;  and  he  is  re- 
quired to  fulfil  towards  her  his  marital 
promise  of  fidelity,  and  can,  therefore,  have 
no  carnal  connection  with  any  other  woman, 
without  a  violation  of  his  obligations.  As  he 
is  bound  to  govern  his  house  properly,  he  is 
liable  for  its  misgovernment,  and  he  may  be 
punished  for  keeping  a  disorderly  house  even 
where  his  wife  had  the  principal  agency,  and 
he  is  liable  for  her  torts,  as  for  her  slander 
or  trespass.  He  is  also  liable  for  the  wife's 
debts  incurred  before  coverture,  provided 
they  are  recovered  from  him  during  their  joint 
lives,  and,  generally,  for  such  as  are  con- 
tracted by  her,  after  coverture,  for  necessa- 
ries, or  by  his  authority,  express  or  implied. 


See  Eeeve,  Dom.  Eel. ;  Parsons,  Story,  Contr. ; 
Hilliard,  Torts. 

3.  Of  his  rights.  Being  the  head  of  th& 
family,  the  husband  has  a  right  to  establish 
himself  wherever  he  may  please,  and  in  this 
he  cannot  be  controlled  by  his  wife ;  he  may 
manage  his  affairs  in  his  own  way,  buy  and' 
sell  all  kinds  of  personal  property,  without  her 
control,  and  he  may  buy  any  real  estate  he 
may  deem  proper,  but,  as  the  wife  acquires  a 
right  in  the  latter,  he  cannot  sell  it,  discharged 
of  her  dower,  except  by  her  consent,  expressed 
in  the  manner  prescribed  by  the  laws  of  the 
state  where  such  lands  lie.  At  common  law, 
all  her  personal  property  in  possession  is 
vested  in  him,  and  he  may  dispose  of  it  as  if 
he  had  acquired  it  by  his  own  contract:  this 
arises  from  the  principle  that  they  are  con- 
sidered one  person  in  law,  2  Blackstone, 
Comm.  433 ;  and  he  is  entitled  to  all  her  pro- 
perty in  action,  provided  he  reduces  it  to 
possession  during  her  life.  Id.  434.  He  is 
also  entitled  to  her  chattels  real,  but  these  vest 
in  him  not  absolutely,  but  sub  modo :  as,  in 
the  case  of  a  lease  for  years,  the  husband 
is  entitled  to  receive  the  rents  and  profits  of 
it,  and  may,  if  he  pleases,  sell,  surrender,  of 
dispose  of  it  during  the  coverture,  and  it  is 
liable  to  be  taken  in  execution  for  his  debts ; 
and,  if  he  survives  her,  it  is  to  all  intents  and 
purposes  his  own.  In  case  his  wife  survives 
him,  it  is  considered  as  if  it  had  never  been 
transferred  from  her,  and  it  belongs  to  hei" 
alone.  In  his  wife's  freehold  estate  he  has 
a  life  estate  during  the  joint  lives  of  himself 
and  wife ;  and  at  common  law,  when  he  has 
a  child  by  her  who  could  inherit,  he  has  an 
estate  by  the  curtesy.  But  the  rights  of  ai 
husband  over  the  wife's  property  are  very 
much  abridged  in  some  of  the  United  States, 
by  statutes.     See  Married  Woman. 

4.  One  of  the  most  striking  differences  between 
the  law  of  Louisiana  and  of  the  other  states  of  the 
Union,  where  the  common  law  prevails,  is  with  re- 
gard to  the  relation  between  husband  and  wife. 
Py  the  common  law,  husband  and  wife  are  con- 
sidered as  one  person,  in  the  language  of  Black- 
stone  :  "  The  very  being  or  legal  existence  of  the 
woman  is  suspended  during  marriage,  or,  at  least, 
is  incorporated  or  consolidated  into  that  of  the 
husband."  By  the  law  of  Louisiana,  no  such  con- 
sequences flow  from  marriage;  tLe  parties  continue 
to  be  two  distinct  persons,  whose  rights  of  property 
are  not  necessarily  affected  by  the  relation  in  which 
they  stand  to  each  other.  When  the  marriage  is 
not  preceded  by  a  marriage  contract,  all  the  pro- 
perty, whether  movable  or  immovable,  which  the 
parties  hold,  continues  to  belong  to  them,  as  their 
separate  estate.  But,  so  far  as  future  acquisitions 
are  concerned,  the  law  creates  a  commvntt^  of 
acquets  or  gains  between  the  husband  and  wife 
during  marriage;  and  the  property  thus  acquired 
is  called  common  property. 

5.  Although  the  wife  acquires  an  equal  interest 
in  the  acquisitions  made  during  the  marriage,  yet 
she  can  exercise  no  control  in  the  administration  or 
disposition  of  the  common  property.  The  husband 
is  the  head  and  master  of  the  community  ;  he  ad- 
ministers its  effects,  disposes  of  the  revenues  which 
they  produce,  and  may  alienate  them  by  an  onerous 
title,  without  the  consent  and  permission  of  his  wife. 
La.  Civ.  Code,  art.  2373.    But  "he  can  make  no  con- 
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Teyance  inter  vivoe,  by  a  gratuitous  title,  of  the  im- 
movables of  the  community,  nor  of  the  whole  or  of 
a  quota  of  the  movables,  unless  it  be  for  the  esta- 
blishment of  the  children  of  the  marriage."  On  the 
dissolution  of  the  marriage,  the  wife  (or  her  heirs) 
may  renounce  the  community,  and  thereby  exone- 
rate herself  from  its  debts ;  but  if  she  accepts,  she 
is  entitled  to  one-half  of  the  property  and  becomes 
liable  for  one-half  of  the  debts.  The  community  is 
composed,  1,  ''of  all  of  the  revenues  of  the  separate 
property  of  the  husband;  2,  of  the  revenues  of  the 
separate  property  of  the  wife,  when  she  permits  her 
husband  to  administer  it ;  3,  of  the  produce  of  their 
reciprocal  industry  and  labor  j  and,  4,  of  all  pro- 
perty acquired  by  donations  made  jointly  to  the 
husband  and  wife,  or  by  purchase,  whether  made 
in  the  name  of  the  husband  or  wife."  But  donations 
made  to  them  separately  are  the  separate  property 
of  the  donee.  By  the  marriage  contract,  the  com- 
munity may  be  modified  or  entirely  excluded ;  in 
the  latter  case  the  parties  hold  their  property  and 
its  revenues  as  separate  and  distinct  as  if  they  were 
strangers ;  and  both  are  bound  to  contribute  to  the 
expense  of  the  marriage,  etc.  The  separate  property 
of  the  wife  is  subdivided  into  dotal  and  extra-dotal, 
or  paraphernal.  There  can  be  no  dotal  property 
without  a  marriage  contract  j  dotal  property  is  in- 
alienable, or  extra  commerciumj  during  the  marriage, 
except  in  a  few  enumerated  cases.  The  wife  may 
■ell  her  paraphernal  property,  with  the  consent  of 
her  husband;  and  in  case  the  husband  receives  the 
proceeds  of  8<;ich  sales,  the  wife  has  a  tacit  or  legal 
mortgage  on  all  the  immojvable  property  of  the  hus- 
band, to  seiiure  the  payment  of  the  money  which 
has  thus  come  into  his  hands. 

6.  Although  the  wife  does  not  lose  her  distinct 
and  separate  legal  existence,  nor  her  property,  by 
her  marriage,  yet  she  becomes  subject  to  the  mari- 
tal authority :  hence  in  the  exercise  of  her  legal 
rights  she  requires  the  authorization  or  consent  of 
the  husband;  she,  therefore,  cannot  appear  in  a 
court  of  justice,  either  as  plaintiff  or  defendant, 
without  the  authority  of  her  husband;  nor  can  she 
make  contracts  unless  authorized  by  him ;  but  under 
certain  circumstances  she  may  be  authorized  to  sue 
or  enter  into  contracts  by  a  competent  court,  in 
opposition  to  the  will  of  the  husband. 

One  of  the  most  important  rules  for  the  protection 
of  the  wife  is  that  "  she  cannot,  whether  separated 
in  property  by  contract  or  by  judgment,  or  not 
separated,  bind  herself  for  her  husband,  nor  con- 
jointly with  him,  for  debts  contracted  by  him  be- 
fore or  during  the  marriage."  The  Senatna  Gonanl- 
tum  VeUicninim  is  the  original  fountain  of  the  legis- 
lation of  Louisiana  on  this  subject,  and  it  applied 
to  all  contracts  and  engagements  whatever;  and 
her  courts  have  always  held  that,  no  matter  in  what 
form  a  transaction  might  be  attempted  to  be  dis- 
guised, the  wife  is  not  bound  by  any  promise  or 
engagement  made  jointly  and  severally  with  her 
husband,  unless  the  creditor  can  show  that  the  con- 
sideration of  the  contract  was  for  her  separate 
advantage,  and  not  something  which  the  husband 
was  bound  to  furnish  her.  9  La.  603  ;  7  Mart.  La. 
K.  s.  66. 

All  contracts  entered  into  during  the  marriage 
must  be  considered  as  made  by  the  husband  and 
for  his  advantage,  whether  made  in  his  own  name 
or  in  the  names  of  both  husband  and  wife.  This 
presumption  can  only  be  destroyed  by  positive 
proof  that  the  consideration  of  the  contract  inured 
to  the  separate  advantage  of  the  wife.  The  ac- 
knowledgment made  by  the  wife  in  the  instrument 
itself  cannot  avail  the  creditor,  5  La.  Ann.  586, 
But  see  6  How.  228. 

HUSBRECi:.  Housebreaking;  burglary. 

HUSTINGS.  In  English  Law  The 
name  of  a  court  held  before  the  lord  mayor 


and  aldermen  of  London :  it  is  the  principal 
and  supreme  court  of  the  city.  See  Coke,  2d 
Inst.  327 ;  St.  Armand,  Hist.  Essay  on  the 
Legisl.  Power  of  England,  75. 

The  place  of  meeting  to  choose  a  member 
of  parliament. 

The  term  is  used  in  Canadian  as  well  as  English 
law.  The  manner  of  conducting  an  election  in  Ca- 
nada and  England  for  a  member  of  the  legislative 
body  is  substantially  as  follows.  Upon  warrant  from 
the  proper  officer,  a  writ  issues  from  the  clerk  of  the 
crown  in  chancery,  directed  to  the  sheriff,  registrar, 
or  other  returning  officer  of  the  electoral  division. 
He  thereupon  issues  and  posts  in  public  places  a 
proclamation  appointing  a  day,  place,  and  hour  for 
his  holding  an  election,  and  also  fixing  a  day  when 
a  poll  will  be  opened,  if  one  be  demanded  and 
granted.  The  first  day  is  called  nomination-day. 
On  this  day  he  proceeds  to  the  hustings,  which 
must  be  in  the  open  air  and  accessible  to  all  the 
voters,  proclaims  the  purpose  of  the  election,  and 
calls  upon  the  electors  present  to  name  the  person 
they  require  to  represent  them.  The  electors  then 
make  a  show  of  hands,  which  may  result  in  an  elec- 
tion, or  a  poll  may  be  demanded  by  a  candidate  or 
by  any  elector.  On  such  demand,  a  poll  is  opened 
in  each  township,  ward,  or  parish  of  the  election 
district,  at  the  places  prescribed  by  statute. 

HVDROMETER.  An  instrument  for 
measuring  the  density  of  fluids:  being  im- 
mersed in  fluids,  as  in  water,  brine,  beer, 
brandy,  etc.,  it  determines  the  proportion  of 
their  density,  or  their  specific  gravity,  and 
thence  their  quality.  See  Act  of  Congr.  Jan. 
12,  1825,  3  Story,  U.  S.  Laws,  1976. 

HYPOBOLUM  (Lat.).    In  Civil  Law. 

The  name  of  the  bequest  or  legacy  given  by 
the  husband  to  his  wife,  at  his  death  above 
her  dowry.     Tech.  Diet. 

HYPOTHECATION.  A  right  which  a 
creditor  has  over  a  thing  belonging  to  another, 
and  which  consists  in  a  power  to  cause  it  to 
be  sold,  in  order  to  be  paid  his  claim  out  of 
the  proceeds. 

There  are  two  species  of  hypothecation,  one 
called  pledge,  pignvs,  and  the  other  properly  de- 
nominated hypothecation.  Pledge  is  that  species 
of  hypothecation  which  is  contracted  by  the  deli- 
very by  the  debtor  to  the  creditor  of  the  thing  hy- 
pothecated. Hypothecation,  properly  so  called,  is 
that  which  is  contracted  without  delivery  of  the 
thing  hypothecated.     2  Bell,  Ccmm.  5th  ed.  25. 

In  the  common  law,  cases  of  hypothecation,  in 
the  strict  sense  of  the  civil  law,  that  is,  of  a  pledge 
of  a  chattel  without  possession  by  the  pledgee,  are 
scarcely  to  be  found ;  cases  of  bottomry  bonds  and 
claims  for  seamen's  wages  against  ships  are  the 
nearest  approach  to  it;  but  these  are  liens  and  pri- 
vileges, rather  than  hypothecations.  Story,  Bailm. 
§  288.  It  seems  that  chattels  not  in  existence, 
though  they  cannot  be  pledged,  can  be  hypothecated, 
so  that  the  lien  will  attach  as  soon  as  the  chattel 
has  been  produced.     14  Pick.  Mass.  497. 

Conventional  hypothecations  are  those  which 
arise  by  agreement  of  the  parties.  Dig.  20. 
1.5. 

General  hypothecations  are  those  by  which 
the  debtor  hypothecates  to  his  creditor  all  his 
estate  which  he  has  or  may  have. 

Legal  hypothecations  are  those  which  arise 
without  any  contract  therefor  between  the 
parties,  express  or  implied. 
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Special  hypothecationa  are  hypdthecations 
of  a  particular  estate. 

Tacit  hypothecations  are  such  as  the  law 
gives  in  certain  cases,  without  the  consent  of 
the  parties,  to  secure  the  creditor.  They  are 
a  species  of  legal  hypothecation. 

Thus,  the  public  treasury  has  a  lien  over 
the  property  of  public  debtors.  Code,  8.  15. 1. 
The  landlord  has  a  lien  on  the  goods  in  the 
house  leased,  for  the  payment  of  his  rent. 
Dig.  20.  2.  2;  Code,  8.  15.  7.  The  builder 
has  a  lien,  for  his  bill,  on  the  house  he  has 
built.  Dig.  20.  1.  The  pupil  has  a  lieu  on 
the  property  of  the  guardian  for  the  balance 


of  his  account.  Dig.  46.  6.  22 ;  Code,  5.  37. 
20.  There  is  hypothecation  of  the  goods  of  a 
testator  for  the  security  of  the  legacy.  Code, 
6.  43.  1. 

See,  generally,  Pothier,  de  I'Hyp. ;  Pothier, 
Mar.  Contr.  Cnshing  ed.  145,  n.  26;  Merlin, 
R6pert. ;  2  Brown,  Civ.  Law,  195;  Abbott, 
Shipping;  Parsons,  Mar.  Law. 

HYPOTHEQUE.  In  French  Law.  Hy- 
pothecation ;  the  right  acquired  by  the  cre- 
ditor over  the  immovable  property  which  has 
been  assigned  to  him  by  his  debtor  as  secu- 
rity for  his  debt,  although  he  be  not  placed 
in  possession  of  it. 


I.  O.  TJ.  In  Common  Law.  A  memo- 
randum of  debt  in  use  among  merchants.  It 
is  not  a  promissory  note,  as  it  contains  no 
direct  promise  to  pay.  See  4  Carr.  &  P.  324 ; 
1  Mann.  &  G.  46  ;  1  C.  B.  543;  1  Esp.  426 ; 
Parsons,  Bills  &  Notes. 

IBIDEM  (Lat.).  The  same.  The  same 
book  or  place.  The  same  subject.  See  Ab- 
breviations, lb.,  Id. 

ICTUS  ORBIS  (Lat.).  In  Medical  Ju- 
risprudence. A  maim,  a  bruise,  or  swell- 
ing ;  any  hurt  without  cutting  the  skin. 

When  the  skin  ig  cut,  the  injury  is  called  a  wound. 
Braoton,  lib.  2,  tr.  2,  c.  5  and  24. 

Ictu»  is  often  used  by  medical  authors  in  the  sense 
of  percuaeua.  It  is  applied  to  the  pulsation  of  the 
arteries,  to  any  external  lesion  of  the  body  pro- 
duced by  violence ;  also,  to  the  wound  inflicted  by  a 
scorpion  or  venomous  reptile.  Orbia  is  used  in  the 
sense  of  circle,  circuit,  rotundity.  It  is  applied,  also, 
to  the  eyeballs  :  oculi  dicuntur  orbea.  Gastelli,  Lex. 
Med. 

IDEM  SONANS  (Lat.).  Sounding  the 
same. 

In  pleadings,  when  a  name  which  it  is  ma- 
terial to  state  is  wrongly  spelled,  yet  if  it  be 
idem  sonans  with  that  proved,  it  is  sufBcient: 
as,  Segrave  for  Seagrave,  2  Strange,  889 ; 
Whynyard  for  Winyard,  Russ.  &  R.  412 ; 
Benedetto  for  Beneditto,  2  Taunt.  401  ;  Keen 
for  Keene,  Thach.  Crim.  Cas.  Mass.  67 ;  Dew- 
dema  for  Diadema,  2  Ired.  No.  0.  346  ;  Hut- 
son  for  Hudson,  7  Miss.  142 ;  Coonrad  for 
Conrad,  8  Miss.  291.  Whether  or  not  the 
names  are  idem  sonantia  is  for  the  jury.  2 
Den.  Crim.  Cas.  231.  See  5  Ark.  72 ;  6  Ala. 
N.  s.  679.  See,  also,  Russ.  &  R.  Crim.  Cas. 
412;  2  Taunt.  401.  In  the  following  cases 
the  variances  there  mentioned  were  declared 
to  be  fatal:  Russ.  &  R.  351 ;  10  East,  83  ;  5 
Taunt.  14;  1  Baldw.  83 ;  2  Crompt.  &  M.  Exoh. 
189  ;  6  Price,  Exoh.  2 ;  1  Chitty,  Bail,  659. 
See,  generally,  3  Chitty,  Pract.  231,  232 ;  4 
Term,  611 ;  3  Bos.  &  P.  559  ;  1  Stark.  47  ;  2 
id.  29 ;  3  Campb.  29 ;  6  Maule  &  S.  45 ;  2 
N.  H.  557 ;  7  Serg.  &  R.  Penn.  479 ;  3  Caiues", 


N.  Y.  219 ;  1  Wash.  C.  C.  285 ;  4  Cow.  N.  T. 
148  ;  3  Starkie,  Ev.  g  1678. 

IDENTITATB  NOMINIS  (Lat.).  In 
English  Law.  The  name  of  a  writ  which 
lies  for  a  person  taken  upon  a  capias  or  exi- 
gent, and  committed  to  prison,  for  another 
man  of  the  same  name:  this  writ  directs  the 
sheriff  to  inquire  whether  he  be  the  person 
against  whom  the  action  was  brought,  and  if 
not,  then  to  discharge  him.  Fitzherbert,  Nat. 
Brev.  267.  In  practice,  a  party  in  this  con- 
dition would  be  relieved  by  habeas  corpus. 

IDENTITY.  Sameness.  In  cases  of  lar- 
ceny, trover,  and  replevin,  the  things  in  ques- 
tion must  be  identified.  4  Blackstone,  Comm. 
396.  So,  too,  the  identity  of  articles  taken  or 
injured  must  be  proved  in  all  indictments 
where  taking  property  is  the  gist  of  the  offence, 
and  in  actions  of  tort  for  damage  to  specific 
property.  Many  other  cases  occur  in  which 
identity  must  be  proved  in  regard  either  to 
persons  or  things.  The  question  is  sometimes 
one  of  great  practical  difficulty,  as  in  case  of 
the  death  of  strangers,  reappearance  after  a 
long  absence,  and  the  like.  See  Ryan,  Med. 
Jur.  301 ;  1  Beck,  Med.  Jur.  509  ;  1  Hall,  Am. 
Law  Jour.  70  ;  6  Carr.  &  P.  677  ;  1  Crompt. 
&  M.  Bxch.  730 ;  1  Hagg.  Cons.  189  ;  Shel- 
ford,  Marr.  &  D.  226 ;  Best,  Pros.  App.  Case 
4  ;  Wills,  Circ.  Ev.  143  et  seq. 

IDES  (Lat.).  In  Civil  Law.  A  day  in 
the  month  from  which  the  computation  of 
days  was  made. 

The  divisions  of  months  adopted  among  the  Ko- 
mans  were  as  follows.  The  calends  occurred  on  the 
first  day  of  every  month,  and  were  distinguished 
by  adding  the  name  of  the  month:  as,  calendit 
Jannarii,  the  first  of  January.  The  nonea  occurred 
on  the  fifth  of  each  month,  with  the  exception  of 
March,  July,  October,  and  May,  in  which  months 
they  occurred  on  the  seventh.  The  idea  occurred 
always  on  the  ninth  day  after  the  nonea,  thus  di- 
viding the  month  equally.  In  fact,  the  idea  would 
seem  to  have  been  the  srimal  division,  occurring  in 
the  middle  of  the  mnntn,  nearly.  Other  days  than 
the  three  designated  were  indicated  by  the  numbar 
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i>f  days  wbich  would  «litp.se  before  tihe  next  succeed- 
ing point  of  division.  TJin?,  tbc  second  of  April 
js  the  quarto  npnas  Aprilis ;  the  second  of  March^ 
the  sexto  nonae  Martiij  the  eighth  of  March,  octa- 
vius  idua  Mariii ;  the  eighth  of  April,  eextue  idus 
Aprilu;  the  sixteenth  of  March,  decimm  eeplimua 
fialendia  Apnlie, 

This  system  is  ^till  used  in  some  chanceries  in 
Europe;  and  we  therefore  ^ive  the  following 
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IDIOCHIRA  (from  Gr.  ISiog,  private,  and 
X^ip,  hand).  In  Civil  Law.  An  instrument 
privately  executed,  as  distinguislied  from  one 
publicly  executed.     Vioat,  Voc.  Jur. 

101007.  In  Medical  Jurisprudence. 
A  form  of  insanity,  resulting  either  from  con- 
genital jdefect,  or  some  obstacle  to  the  deve- 
lopment of  the  faculties  in  infancy. 

2>  It  always  implies  some  defect  or  disease  of 
the  brain,  which  is  generally  smaller  than  the 
jptandard  size  and  irregular  in  its  shape  and  pro- 
portions. Occasionally  the  head  is  unnaturally 
■large,  being  distended  by  water.  The  senses  aro 
Tery  imperfect  at  best,  and  one  or  more  are  often 
.entirely  wanting.  None  can  articulate  more  than 
a  few  words ;  while  many  utter  only  cries  or  mut- 
tered sounds.  Some  me^  known  their  wants  by 
signs  or  sounds  which  are  intelligible  to  those  who 
nave  charge  of  them.  The  head,  the  features,  the 
expression,  the  movements, — all  convey  the  idea 
of  extreme  mental  defloiency.  The  reflective  facul- 
ties are  entirely  wanting,  whereby  they  are  utterly 
incapable  of  any  effort  of  reasoning.  The  percept- 
ive faculties  exist  in  a  very  limited  degree,  and 
hence  they  are  rendered  capable  of  being  improved 
somewhat  by  education,  and  redeemed,  in  some 
measure,  from  their  brutish  condition.  They  have 
been  led  into  habits  of  propriety  and  decency,  have 
been  taught  some  of  the  elements  of  learning,  and 
have  learned  some  of  the  coarser  industrial  occu- 
pations. The  moral  sentiments,  such  as  self-esteem, 
love  of  approbation,  veneration,  benevolence,  are 
Dot'  unfrequently  manifested ;  while  some  propen- 

» If  February  is  bissextile,  Sexfo  Calemdas  (6  Cal.)  la 
counted  (wice,  vi;.,  for  th^  ^th  and  25th  of  the  month. 
Hence  the  word  b^tsexUlp, 


slties,  such  as  cunning,  destructivenese,  sexual  im- 
pulse, are  particularly  active. 

3*  In  some  parts  of  Europe  a  form  of  idiocy 
prevails  endemically,  called  cretinism.  It  Is  asso- 
ciated with  disease  or  defective  development  of 
other  organs  besides  the  head.  Cretins  are  short  in 
stature,  their  limbs  are  attenuated,  the  belly  tumid, 
and  the  neck  thick.  The  muscular  system  is  feeble, 
and  their  voluntary  movements  restrained  and  un- 
decided. The  power  of  language  is  very  imperfect, 
if  not  entirely  wanting.  In  the  least  degraded 
forms  of  this  disease,  the  perceptive  powers  may  be 
somewhat  developed,  and  the  individual  may  evince 
some  talent  at  music  or  construction.  In  Switzer- 
land they  make  parts  of  watches.  Unlike  idiocy, 
cretinism  is  not  congenita],  but  is  gradually  deve- 
loped in  the  early  years  of  childhood.  It  is  owing 
chiefly  to  atmospherical  causes,  and  is  transmitted 
from  one  generation  to  another. 

4.  Both  idiocy  and  cretinism  exhibit  various  de- 
grees of  mental  deficiency,  but  they  never  approxi- 
mate to  any  description  of  men  supposed  to  be 
rational,  nor  can  any  amount  of  education  efl'ace  the 
chasm  which  separates  them  from  their  better-en- 
dowed fellow-men.  The  older  law-writers,  whose 
observation  of  mental  manifestations  was  not  very 
profound,  thought  it  necessary  to  have  some  test  of 
idiocy;  and  accordingly,  Fitzherbert  says,  if  he  have 
sufliclent  understanding  to  know  and  understand 
his  letters,  and  to  read  by  teaching  or  information, 
he  is  not  an  idiot.  Natura  Brevium,  583.  Again, 
he  says,  a  man  is  not  an  idiot  if  be  hath  any  glim- 
mering of  reason,  ^o  that  he  can  tell  his  parents,  his 
age,  or  the  like  common  matters.  The  inference 
was,  no  doubt,  that  such  a  man  is  responsible  for 
his  criminal  acts.  At  the  present  day,  such  an  idea 
would  not  be  entertained  for  a  moment,  nor  are  we 
aware  of  any  case  on  record  of  an  idiot  suffering 
capital  punishment.  Of  course,  they  are  totally  in- 
capable of  any  civil  acts ;  but  in  this  country — in 
some  of  the  states,  at  least — they  would  not  be 
debarred  from  exercising  the  right  of  suffrage.  See 
Insanity. 

IDIOT.  A  person  who  has  been  without 
understanding  from  his  nativity,  and  whom 
the  law,  therefore,  presumes  never  likely  to 
attain  any.     Shelford,  Lun.  2. 

2.  It  is  an  imbecility  or  sterility  of  mind, 
and  not  a  perversion  of  the  understanding. 
Chitty,  Med.  Jur.  327,  note  s,  345 ;  1  Russell, 
Crimes,  6 j  Bacon,  Abr.  Idiot  (A) ;  Brooke, 
Abr.;  Coke,  Litt.  246,  247;  3  Mod.  44;  1 
Vern.  Ch.  16  ;  4  Coke,  126  ;  1  Blackstone, 
Comm.  302.  When  a  man  cannot  count  or 
number  twenty,  nor  tell  his  father's  or  mo- 
ther's name,  nor  how  old  he  is,  having  been 
frequently  told  of  it,  it  is  a  fair  presumption 
that  he  is  devoid  of  understanding.  Fitzher- 
bert,  Nat.  Brev.  233.  See  1  Dow,  Pari.  Cas. 
N.  s.  392;  3  Bligh,  n.  s.  1.  Persons  born 
deaf,  dumb,  and  blind  are  presumed  to  be 
idiots ;  for,  the  senses  being  the  only  inlets  of 
knowledge,  and  these,  the  most  important  of 
them,  being  closed,  all  ideas  and  associations 
belonging  to  them  are  totally  excluded  from 
their  minds.  Coke,  Litt.  42  ;  Shelford,  lun. 
3.  But  this  is  a  mere  presumption,  which, 
like  most  others,  may  be  rebutted ;  and  doubt- 
less a  person  born  deaf,  dumb,  and  blind,  who 
could  be  taught  to  read  and  write,  would  not 
be  considered  an  idiot.  A  remarkable  in- 
stance of  such  a  one  may  be  found  in  the 
person  of  Laura  Bridgman,  who  has  been 
taught  hovr  to  converse,  and  even  to  write. 
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This  young  woman  was,  in  the  year  1848,  at 
school  at  South  Boston.  See  Locke,  Hum. 
Und.  b.  2,  0.  11,  §?  12,  13;  Ayliffe,  Pand. 
234;  4  Comyns,  Dig.  610 ;  8  id.  644. 

3.  Idiots  are  incapable  of  committing 
crimes,  or  entering  into  contracts.  They  can- 
not, of  course,  make  a  will ;  but  they  may  ac- 
quire property  by  descent. 

See,  generally,  1  Dow,  Pari.  Gas.  n.  s.  392 ; 
3  Bligh,  1 ;  19  Ves.  Ch.  286,  352,  353 ;  Stock, 
Non.  Comp. ;  Bouvier,  Inst.  Index ;  Story, 
Parsons',  Contr. ;  Bishop,  Crimes. 

IDIOTA  INQUIRENDO,  WRIT  DB. 
This  is  the  name  of  an  old  writ  wliich  directs 
the  sheriif  to  inquire  whether  a  man  be  an 
idiot  or  not.  The  inquisition  is  to  be  made 
by  a  jury  of  twelve  men.  Fitzherbert,  Nat. 
Brev.  232. 

IDONEUS  (Lat.).  Sufficient;  fit;  ade- 
quate. He  is  said  to  be  idoneus  homo  who 
hath  these  three  things,  honesty,  knowledge, 
and  civility ;  and  if  an  officer,  etc.  be  not 
idoneus,  he  may  be  discharged.  8  Coke,  41. 
If  a  clerk  presented  to  a  living  is  not  persona 
idonea,  which  includes  ability  in  learning, 
honesty  of  conversation,  etc.,  the  bishop  may 
refuse  him.  And  to  a  quare  impedit  brought 
thereon,  "in  literaiurd  minus  svfflciens  is  a 
good  plea,  witliqut  setting  forth  the  particular 
kind  of  learning."  5  Coke,  58  ;  6  id.  49  6  ; 
Coke,  2d  Inst.  631 ;  3  Lev.  311 ;  1  Show.  88 ; 
Wood,  Inst.  32,  33. 

So  of  things :  idonea  quantiias,  Calvinus, 
Lex. ;  idonea  paries,  a  wall  sufficient  or  able 
to  bear  the  weight. 

In  Civil  Lavr.  Rich ;  solvent :  e.g.  idoneus 
tutor,  idoneus  debitor.     Calvinus,  Lex. 

IGNIS  JUDICIUM  (Lat.).  In  Old 
English  La-w.     The  judicial  trial  by  fire. 

IGNOMINY.  Public  disgrace;  infamy; 
reproacli ;  dishonor.  Ignominy  is  the  oppo- 
site of  esteem.     Wolff,  J  145. 

IGNORAMUS  (Lat.  we  are  ignorant  or 
uninformed).  In  Practice.  The  word  which 
is  written  on  a  bill  by  a  grand  jury  when 
they  find  that  there  is  not  sufficient  evidence 
to  authorize  their  finding  it  a  true  bill.  Some- 
times, instead  of  using  this  word,  the  grand 
jury  indorse  on  the  bill.  Not  found.  4  Black- 
stone,  Comm.  305. 

IGNORANCE.    The  lack  of  knowledge. 

2.  Ignorance  is  distinguishable  from  error.  Ig- 
norance is  want  of  knowledge ;  error  is  the  non-con- 
formity or  opposition  of  ideas  to  the  truth.  Con- 
sidered as  a  motive  of  actions,  ignorance  differs 
but  little  from  error.  They  are  generally  found 
together,  and  what  is  said  of  one  is  said  of  both. 

Essential  ignorance  is  ignorance  in  relation 
to  some  essential  circumstance  so  intimately 
connected  with  the  matter  in  question,  and 
which  so  influences  the  parties  that  it  induces 
them  to  act  in  the  business.  For  example,  if 
A  should  sell  his  horse  to  B,  and  at  the  time 
of  the  sale  the  horse  was  dead,  unknown  to 
the  parties,  the  fact  of  the  death  would  render 
the  sale  void.  Pothier,  Vente,  nn.  3,  4 ;  2 
Kent,  Comm.  367. 

3.  Ignorance  of  fact  is  the  want  of  know- 


ledge as  to  the  fact  in  question.  It  would  be 
an  error  resulting  from  ignorance  of  fact,  if 
a  man  believed  a  certain  woman  to  be  un- 
married and  free,  when,  in  fact,  she  was  a 
married  woman;  and  were  he  to  marry  her 
under  that  belief,  he  would  not  be  criminally 
responsible.  6  All.  Mass.  691.  Ignorance 
of  the  laws  of  a  foreign  government,  or  of 
another  state,  is  ignorance  of  fact.  9  Pick. 
Mass.  112.  See,  for  the  difference  between 
ignorance  of  law  and  ignorance  of  fact,  9 
Pick.  Mass.  112;  Clef  des  Lois  Rom.  Fait; 
Dig.  22.  6.  7;  Maxims,  Ignorantia  facti. 

Involuntary  ignorance  is  that  which  does 
not  proceed  from  choice,  and  which  cannot  be 
overcome  by  the  use  of  any  means  of  know- 
ledge known  to  a  person  and  within  his 
power :  as,  the  ignorance  of  a  law  which  has 
not  yet  been  promulgated. 

4>  Ignorance  of  law  consists  in  the  want  of 
knowledge  of  those  laws  which  it  is  our  duty 
to  understand,  and  which  every  man  is  pre- 
sumed to  know.  The  law  forbids  any  one  to 
marry  a  woman  whose  husband  is  living.  If 
any  man,  then,  imagined  he  could  marry  such 
a  woman,  he  would  be  ignorant  of  the  law  ; 
and  if  he  married  her  he  would  commit  an 
error  as  to  a  matter  of  law.  How  far  a  party 
is  bound  to  fulfil  a  promise  to  pay,  upon  a 
supposed  liability,  and  in  ignorance  of  the 
law,  see  12  East,  38  ;  2  Jac.  &  W.  Ch.  263.; 
5  Taunt.  143  ;  3  Barnew.  &  C.  280 ;  1  Johns. 
Ch.  N.  y.  512,  516  ;  6  id.  166  ;  9  Cow.  N.  Y. 
674 ;  4  Mass.  342 ;  7  id.  452,  488 ;  9  Pick. 
Mass.  112  ;  1  Binn.  Penn.  27.  And  whether 
he  can  be  relieved  from  a  contract  entered 
into  in  ignorance  or  mistake  of  the  law,  1 
Atk.  Ch.  591 ;  1  Ves.  &  B.  Ch.  Ir.  23,  30 ;  1 
Chanc.  Cas.  84;  2  Vern.  Ch.  243;  1  Johns. 
Ch.  N.  Y.  512;  2  id.  51 ;  6  id.  169;  1  Pet. 
1;  8  Wheat.  174;  2  Mas.  C.  C.  244,  342; 
Mistake. 

5.  Non-essential  or  accidental  ignorance  is 
that  which  has  not  of  itself  any  necessary 
connection  with  the  business  in  question,  and 
which  is  not  the  true  consideration  for  enter- 
ing into  the  contract :  as,  if  a  man  should 
marry  a  woman  whom  he  believed  to  be  rich, 
and  she  proved  to  be  poor,  this  fact  would  not 
be  essential,  and  the  marriage  would  there- 
fore be  good. 

Voluntary  ignorance  exists  when  a  party 
might,  by  taking  reasonable  pains,  have  ac- 
quired the  necessary  knowledge.  For  exam- 
ple, every  man  might  acquire  a  knowledge  of 
thelaws  which  have  been  promulgated :  a  neg- 
lect to  become  acquainted  with  them  is,  there- 
fore, voluntary  ignorance.  Doctor  &  Stud.  I, 
46 ;  Plowd.  343. 

See,  generally,  Eden,  Inf.  7  ;  1  Fonblanque, 
Eq.  b.  1,  c.  2,  J  7,  n.  v;  1  Story.  Eq.  Jur.  j 
137,  note  1  ;  Merlin,  Rupert. ;  Savigny,  Droit 
Rom.  App.  VIII.  387-444 ;  Doctor  &  Stud. 
Dial.  1,  c.  26,  p.  92,  Dial.  2,  c.  46,  p.  303  ;  1 
Campb.  134;  5  Taunt.  379  ;  2  East,  469;  12 
id.  38;  1  Brown,  Ch.  92;  14  Johns.  N.  Y. 
501:  IPet.  1;  8  Wheat.  174. 

IGNORE.  To  be  ignorant  of.  Webster, 
Diet.    To  pass  over  as  if  not  in  existence.   A 
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grand  jury  are  said  to  ignore  a  bill  when  they 
do  not  find  the  evidence  such  as  to  induce 
them  to  make  a  presentment.     Brande. 

ILL  FAME.  A  technical  expression, 
which  not  only  means  bad  character  as  gene- 
rally understood,  but  applies  to  every  person, 
whatever  may  be  his  conduct  and  character 
in  life,  who  visits  bawdy-houses,  gaming- 
houses, and  other  places  which  are  of  ill  fame. 

1  Rog.  N.  Y.  67  ;  2  Hill,  N.  Y.  558  ;  17  Pick. 
Mass.  80 ;  Ayliffe,  Par.  276 ;  1  Hagg.  ficol. 
720,  767  ;  1  Hagg.  Cons.  302;  2  id.  24;  2 
Greenleaf,  Ev.  ?  44. 

ILLEGAL.     Contrary  to  law  ;  unlavrful. 

ILLEGITIMATE.  That  which  is  con- 
trary to  law :  it  is  usually  applied  to  children 
born  out  of  lawful  wedlock. 

ILLEVIABLE.  A  debt  or  duty  that  can- 
not or  ought  not  to  be  levied.  Nihil  set  upon 
a  debt  is  a  mark  for  illeviable. 

ILLICIT.  What  is  unlavrful;  what  is 
forbidden  by  the  law. 

This  word  is  frequently  used  in  policies  of 
insurance,  where  the  assured  warrants  against 
illicit  trade.  By  illicit  trade  is  understood 
that  "which  is  made  unlawful  by  the  laws  of 
the  country  to  which  the  object  is  bound." 
The  assured,  having  entered  into  this  war- 
ranty, is  required  to  do  no  act  which  will  ex- 
pose the  vessel  to  be  legally  condemned.  2 
La.  337,  338.     See  Insurance  ;  Wakkanty. 

ILLICITE.     Unlawfully. 

This  word  has  a  technical  meaning,  and 
is  requisite  in  an  indictment  where  the  act 
charged  is  unlawful :  as,  in  the  case  of  a  riot. 

2  Hawkins,  PI.  Cr.  26,  ?  96. 

ILLINOIS.  One  of  the  new  states  of  the 
United  States. 

2.  Civil  government  was  organized  under  the 
jurisdiction  of  tlie  United  States,  by  the  ordinance 
of  the  Continental  congress,  in  1787,  being  part  of 
the  Northwestern  territory.  In  ISOO  that  territory 
was  divided,  and  a  territorial  government  was  cre- 
ated in  the  Indiana  territory,  including  this  coun- 
try. In  1809  the  territory  of  Illinois  was  created, 
and  continued  under  the  same  ordinance  and  the 
laws  of  the  Indiana  territory.  For  a  fuller  state- 
ment of  the  territorial  history,  see  Ohio. 

In  1818  Illinois  formed  a  constitution,  and  wa^ 
admitted  into  the  Union  on  an  equal  footing  with 
the  original  states,  with  the  following  boundaries, 
viz.:  By  the  Ohio  and  Wabash  rivers,  from  the  mouth 
of  the  former  to  a  point  on  the  northwest  bank  of 
the  latter  where  a  line  due  north  of  Vincennes 
would  strike  said  hank ;  thence  north  to  the  north- 
west corner  of  the  state  of  Indiana;  thence  east 
with  the  line  of  said  state  to  the  middle  of  lake 
Michigan;  thence  north  to  latitude 4-2°  30';  thence 
west  to  the  middle  of  the  Mississippi  river;  thence 
down  the  middle  of  the  stream  to  the  mouth  of  the 
Ohio,  with  jurisdiction  on  the  Ohio,  Wabash,  and 
Mississippi  rivers  with  coterminous  states.  The 
state  was  admitted  into  the  Union  in  1818.  In  1847 
a  convention  met  and  formed  a  new  constitution, 
which  went  into  operation  April  1,  1848. 

Every  white  male  citizen  twenty-one  years  of 
age,  resident  one  year  next  before  any  election,  and 
every  white  male  inhabitant  of  the  same  age,  resi- 
dent Id  the  state  March  6,  1848,  has  a  right  to 
vote  in  the  district  in  which  he  lives.    Soldiers, 


seamen,  and  marines  stationed  in  the  state  are  not 
included  in  the  above  enumeration  of  citizens;  and 
the  general  assembly  may  by  law  exclude  persons 
convicted  of  infamous  crimes.  No  person  is  eligible 
to  any  office,  civil  or  military,  who  is  not  a  citizen 
of  the  United  States,  and  who  has  not  been  one  year 
a  resident  of  the  state.  All  votes  must  be  by  ballot. 
3  111.  Hi. 

The  Legislative  Power. 

3.  This  is  exercised  by  a  senate  and  house  of 
representatives,  which  together  constitute  the  gene- 
ral assembly. 

The  Senate  is  composed  of  twenty-five  members, 
elected  by  the  people  of  the  districts  for  the  term 
of  four  years.  A  senator  must  be  thirty  years  of 
age  or  more,  a  citizen  of  the  United  States,  have 
been  five  years  an  inhabitant  of  the  state,  and 
one  year  of  the  county  or  district  in  which  he  is 
chosen,  immediately  preceding  his  election,  if  such 
county  or  district  has  been  so  long  erected ;  but  if 
not,  then  within  the  limits  of  the  county  or  coun- 
ties, district  or  districts,  out  of  which  the  same  was 
taken,  unless  he  has  been  absent  on  the  public 
business  of  the  United  States,  or  of  this  state,  and 
must  have  paid  a  state  or  county  tax. 

The  senators,  at  the  first  session,  were  divided  into 
two  classes,  so  that  one-half  are  elected  every  two 
years. 

The  Rouse  of  Repreeentativee  originally  consisted 
of  seventy-five  members,  with  the  provision  that 
when  the  population  of  the  state  amounted  to  one 
million,  five  members  should  be  added  to  the  house, 
and  five  additional  members  for  every  five  hundred 
thousand  inhabitants  thereafter,  until  the  whole 
number  of  representatives  should  amount  to  one 
hundred;  after  which  the  number  should  neilherbe 
increased  nor  diminished  ;  to  be  apportioned  among 
the  several  counties  according  to  the  number  of 
white  inhabitants.  The  members  are  elected  bien- 
nially, by  the  people,  for  the  term  of  two  years. 
Where  several  counties  are  thrown  into  one  repre- 
sentative district,  all  the  representatives  for  the 
district  are  to  be  elected  on  one  ticket.  A  repre- 
sentative must  have  attained  the  age  of  twenty -five 
years;  be  a  citizen  of  the  United  States,  and  have 
been  three  years  an  inhabitant  of  the  state;  have 
resided  within  the  limits  of  the  county  or  district 
in  which  he  shall  be  chosen  twelve  months  next 
preceding  his  election,  if  such  county  or  district  has 
been  so  long  erected ;  but  if  not,  then  within  the 
limits  of  the  county  or  counties,  district  or  districts, 
out  of  which  the  same  has  been  taken,  unless  absent 
on  public  business  of  the  United  States  or  of  this 
state;  and  must,  moreover,  have  paid  a  state  or 
county  tax. 

4.  The  general  assembly  holds  biennial  sessions, 
commencing  on  the  first  Monday  in  January. 

The  general  assembly  cannot  grant  divorces, 
authorize  lotteries,  revive  any  old  bank-charter, 
pass  a  private  or  special  law  for  the  sale  of  land  be- 
longing to  individuals,  nor  contract  a  debt  exceed- 
ing fifty  thousand  dollars  to  meet  casual  .deficits  or 
failures  in  revenue;  the  moneys  so  borrowed  shall 
be  applied  to  the  purposes  for  which  they  were  ob- 
tained, or  for  repelling  invasion,  suppressing  insur- 
rection, or  defending  the  state  in  war,  for  which  the 
faith  of  the  state  shall  be  pledged.  Laws  for  con- 
tracting any  other  debt  must  oontain  a  provision 
to  levy  a  tax,  unless  provided  for  by  some  other 
law,  for  the  payment  of  the  annual  interest  on  such 
loan,  and  both  laws  shall  he  submitted  to  a  vote  of 
the  people,  and  passed  at  the  polls  by  a  majority 
of  those  voting,  after  publishing  the  same  three 
months,  and  shall  be  irrepealable. 

The  Executive  Power. 

5.  The  Governor  is  elected  by  the  people  on  the 
Tuesday  next  after  the  first  Monday  in  November, 
every  fourth  year,  from  1848,  for  the  term  of  four 
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years  from  the  succeeding  first  of  January.  He 
must  be  a  citizen  uf  the  United  States,  have  at- 
tained the  age  of  thirty-five  years,  and  have  been 
ten  years  a  resident  of  the  state  and  fourteen  years 
a  citizen  of  the  United  States.  He  may  give  inform- 
ation and  recommend  measures  to  the  legislature, 
grant  reprieves,  commutations,  and  pardons,  ex- 
cept in  cases  of  treason  and  impeachment, — but  in 
these  cases  he  may  suspend  execution  of  the  sen- 
tence until  the  meeting  of  the  legislature, — require 
information  from  the  oflfieera  of  the  executive  de- 
partment, and  take  care  that  the  laws  be  faithfully 
executed,  on  extraordinary  occasions,  convene  the 
general  assembly  by  proclamation,  be  commander- 
in-chief  of  the  army  and  navy  of  the  state,  except 
when  they  shall  be  called  into  the  service  of  the 
United  States,  nominate  and,  by  and  with  the  con- 
sent and  advice  of  the  senate,  appoint  all  officers 
whose  offices  are  established  by  the  constitution,  or 
which  may  be  created  by  law,  and  whose  appoint- 
ments are  not  otherwise  provided  for,  and,  in  case  of 
disagreement  between  the  two  houses  with  respect 
to  the  time  of  adjournment,  adjourn  the  general  as- 
sembly to  such  time  as  he  thinks  proper,  provided 
it  be  not  to  a  period  beyond  the  constitutional  meet- 
ing of  the  same.     He  has  also  the  veto  power. 

A  Lieutenant- Governor  is  chosen  at  the  same  time 
and  for  the  same  term  as  the  governor.  He  is  speak- 
er of  the  senate  by  virtue  of  his  office,  may  debate 
and  vote  in  committee  of  the  whole,  give  a  casting 
vote  at  all  times,  and  if  the  office  of  governor  be- 
comes vacant  he  becomes  governor.  He  also  ex- 
ercises the  duties  of  this  office  in  case  of  temporary 
vacancy.  The  senate  have  power  to  elect  a  speaker 
pro  tempore,  who  in  like  manner  fills  the  office  of 
speaker  of  the  senate  and  lieutenant-governor,  or 
of  governor,  in  cases  of  vacancies  by  both  the  others. 

The  Judiciary  Power. 

6.  The  supreme  court  consists  of  three  judges, 
elected  by  the  people  for  a  term  of  nine  years,  one 
in  each  of  the  three  districts  into  which  the  state  is 
divided  for  the  purposes  of  this  court.  One  term 
of  the  court  is  held  annually  in  each  division.  The 
judges  must  be  citizens  of  the  United  States,  have 
resided  in  the  state  five  years  previous  to  their  re- 
spective elections,  and  two  years  next  preceding 
their  election  in  the  division,  circuit,  or  county  in 
which  they  are  respectively  elected,  and  not  be  less 
than  thirty-five  years  of  age  at  the  time  of  their 
election.  A  judge  is  elected  every  third  year  in 
some  one  of  the  districts.  Two  judges  constitute  a 
quorum,  and  the  oldest  judge  in  commission  is  chief 
justice.  The  jurisdiction  is  appellate,  except  in 
case  of  writs  of  habeas  corpus,  mandamus,  cases  re- 
lating to  the  revenue,  and  a  few  others  where  ori- 
ginal jurisdiction  is  given. 

Circuit  Courts. — At  present  (1864)  the  state  is  di- 
vided into  twenty-eight  circuits,  for  each  of  which 
a  judge  is  elected  by  the  qualified  voters  of  the  cir- 
cuit to  hold  office  for  six  years.  Each  judge  holds 
two  terms  or  more  of  court,  in  the  district  for  which 
he  is  elected,  each  year.  They  must  have  the  same 
qualifications  as  the  judges  of  the  supreme  court, 
except  that  they  are  eligible  at  thirty  years  of  age. 
These  courts  have  original  jurisdiction  in  all  cases 
in  law  or  in  equity,  and  appellate  jurisdiction  from 
all  inferior  courts. 

A  count!/  court  is  held  in  each  county,  consisting 
of  one  judge,  elected  by  the  people  for  the  term  of 
four  years.  Its  jurisdiction  extends  to  all  probate 
and  such  other  jurisdiction  as  the  general  assembly 
may  confer  in  civil  cases,  and  in  such  criminal  cases 
as  may  be  prescribed  by  law,  where  the  punishment 
is  by  fine  only,  not  exceeding  one  hundred  dollars. 
The  county  judge,  with  such  justices  of  the  peace 
in  each  county  as  may  be  designated  by  law  for 
the  transaction  of  county  business,  to  perform  such 
other  duty  as  the  general  assembly  prescribes. 


The  general  assembly  may  require  that  two  jus- 
tices, to  be  chosen  by  the  qualified  eleotore  of  each 
county,  shall  sit  with  the  county  judge  in  all  cases. 
A  clerk  of  the  county  court  is  elected  quadrennially 
in  eath  counly,  who  is  ex-ojicio  recorder.  The 
general  assembly  may,  by  law,  make  the  clerk  of 
the  circuit  court  ex-ojicio  recorder  in  lieu  of  the 
county  clerk. 

Justices  of  the  peace  are  to  be  elected  in  sufficient 
number  in  such  districts  as  the  general  assembly 
may  direct,  by  the  qualified  electors  thereof,  for  the 
term  of  four  years,  and  until  their  successors  shall 
have  been  elected  and  qualified. 

Jurisprudence. 

T.  In  1807  the  Indiana  territory  passed  an  act 
adopting  the  common  law  of  England,  all  statutes 
or  acts  of  the  British  parliament  made  in  aid  of  the 
common  law  prior  to  the  fourth  year  of  the  reign  of 
King  James  the  First,  excepting  stat.  43  Eliz.  c.  6, 
sec.  2, 13  Eliz.  c.  8,  and  37  Hen.  "VIII.  c.  9,  and  which 
are  of  a  general  nature  and  not  local  to  that  king- 
dom. This  statute  was  adopted  by  the  Illinois  ter- 
ritory, and  remains  in  full  force  in  the  state,  and  the 
common  law  and  general  statutes  of  England  as 
adopted  are  still  in  force,  except  so  far  as  modified 
or  repealed  since;  and  all  the  judicial  decisions  in 
the  state  are  to  be  understood  as  made  under  this 
system  of  jurisprudence.     13  111.  609. 

Taxation  is  to  be  made  on  a  property  basis,  ex- 
cept in  certain  specified  cases,  including  merchants, 
brokers,  auctioneers.  See  4  111.  130;  bid.  304;  12 
id.  140 ;  13  id.  557.  No  person  can  be  imprisoned 
for  debt,  unless  in  case  of  fraud,  or  refusal  to 
deliver  up  property  for  the  benefit  of  creditors.  12 
111.  61;  13  id.  664;  14  id.  415;  15  id.  361;  16  id. 
347;  20  VcZ.  291.  The  property  of  absconding,  con- 
cealed, or  non-resident  debtors  may  betaken  under 
a  process  provided  for  that  purpose,  as  may  effects 
and  credits  in  the  bands  of  third  persons  due  such 
debtors.  11  111.  448  ;  12  id.  487 ;  13  id.  398 ;  14  id, 
414;  19  id.  608;  20  id.  155;  21  id.  104;  22  id.253. 
Property  of  a  decedent  is  liable  for  his  debts,  except 
a  small  allowance  to  the  widow.  12  111.  142;  17 
id.  135;  18  id.  116;  19  id.  113.  Conveyances  of 
land  in  adverse  possession  are  good.  Scrolls  answer 
for  seals.  After  acquired,  estates  pass  by  grantor's 
deed. 

Conveyances.  The  words  *' grant,"  "bargain," 
"sell,"  constitute  a  covenant  that  the  grantor  was 
seized  of  an  indefeasible  estate  in  fee-simple,  free 
from  incumbrances  done  or  suff'ered  from  the  grantor 
except  the  rents  and  services  that  may  be  reserved ; 
also  for  quiet  enjoyment  against  the  grantor,  his 
heirs  and  assigns,  unless  limited  by  express  words. 
A  fee-simple  shall  be  intended  if  a  less  estate  be  not 
limited  by  express  words,  or  do  not  appear  to  have 
been  granted,  conveyed,  or  devised  by  construction 
or  operation  of  law.  3  III.  316,  373  ;  5  id.  117,  252, 
465;  11  id.  486;  14  id.  304;  15  id.  135. 

8.  The  real  estate  of  the  wife  may  be  conveyed 
by  her  joining  in  the  deed,  and  her  acknowledgment 
before  a  proper  officer,  to  whom  she  is  known,  or 
proved  by  a  credible  witness  to  be  the  same,  who 
shall  make  her  acquainted  with,  and  explain  to  her 
the  contents  of,  such  deed,  and  examine  her  sepa- 
rately and  apart  from  her  husband,  as  to  whether 
she  executed  the  same  voluntarily,  freely,  and  with- 
out compulsion  of  the  said  husband,  and  if  she  so 
acknowledge  its  execution,  and  that  she  dues  not 
wish  to  retract,  the  officer  shall  grant  a  certificate  to 
that  effect  upon  the  deed.  3  111.  307,  316,  334,  372, 
553;  5  id.  11;  11  id.  321,  344,  402,  416;  12  id. 
276;  14  id.  256;  15  id.  123,  329;  19  id.  395,  399. 
The  same  acts  are  necessary  to  bar  her  of  her  right 
of  dower,  both  as  to  joining  in  the  deed  and  the 
substance  and  form  of  acknowledgment.  Deeds 
may  be  acknowledged  or  proved  before  any  judge 
or  justice  of  the  supreme  or  district  court  of  the 
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United  States ;  any  commissioner  to  take  acknow- 
ledgment of  deeds;  any  judge  or  justice  of  the  su- 
preme or  circuit  court  of  any  of  the  United  States 
or  their  territories ;  any  clerk  of  a  court  of  record, 
mayor  of  a  city,  or  notary  public;  but  when  made 
before  a  clerk,  mayor,  or  notary  public  it  shall  be 
certified  by  such  officer  under  his  seal  of  office.  The 
officer  taking  such  acknowledgment  must  certify 
that  the  person  offering  to  make  such  acknowledg- 
ment is  personally  known  to  him  to  be  the  real 
person  whose  name  is  subscribed  to  the  deed  as 
baring  executed  the  same,  or  that  he  was  proved  to 
be  such  by  credible  witness. 

Wills  must  be  in  writing,  signed  by  the  testator, 
or  by  some  one  in  his  presence  and  by  his  direc- 
tion, and  attested  by  two  credible  witnesses.  In- 
terest is  to  be  at  six  per  cent. ;  but  any  other  rate  up 
to  ten  may  be  specified  for-  The  creditor  can  re- 
cover only  the  principal  if  a  greater  rate  is  specified 
for.  Contracts  made  in  Illinois,  payable  in  another 
state,  are  governed  by  Illinois  rules  as  to  interest. 
9  111.  521 ;    17  id.  321. 

A  homeetead  is  exempted  from  forced  sale  to  the 
amount  of  one  thousand  dollars  in  value.  See  21 
111.  40,  178. 

ILLITERATE.  Unacquainted  with  let- 
ters. 

3.  When  an  ignorant  man,  unable  to  read, 
signs  a  deed  or  agreement,  or  makes  his  mark 
instead  of  a  signature,  and  be  alleges,  and  can 
prove,  that  it  was  falsely  read  to  him,  he  is 
not  bound  by  it,  in  consequence  of  the  fraud. 
And  the  same  effect  would  result  if  the  deed 
or  agreement  were  falsely  read  to  a  blind 
man  who  could  have  read  before  he  lost  his 
sight,  or  to  a  foreigner  who  did  not  understand 
the  language.  For  a  plea  of  "laymen  and 
unlettered,"  see  4  Rawle,  Penn.  85,  94,  95. 

3a  To  induce  an  illiterate  man,  by  false 
representations  and  false  reading,  to  sign  a 
note  for  a  greater  amount  than  that  agreed 
on,  is  indictable  as  a  cheat.  1  Yerg.  Tenn. 
76.  See,  generally,  2  Nelson,  Abr.  946 ;  2 
Coke,  3  ;   11  id.  28;   F.  Moore,  148. 

ILLUSION.  A  species  of  mania,  in  which 
the  sensibility  of  the  nervous  system  is  altered, 
excited,  weakened,  or  perverted. 

The  patient  is  deceived  by  the  false  appearance 
of  things,  and  his  reason  is  not  sufficiently  active 
and  powerful  to  correct  the  error ;  and  this  last  par- 
ticular is  what  distinguishes  the  sane  from  the  in- 
sane. Illusions  are.  not  unfrequent  in  a  state  of 
health,  but  reason  corrects  the  errors  and  dissipates 
them.  A  square  tower  seen  from  a  distance  may 
appear  round,  but  on  approaching  it  the  error  is 
corrected.  A  distant  mountain  may  be  taken  for  a 
cloud,  but  as  we  approach  we  discover  the  truth. 
To  a  person  in  the  cabin  of  a  vessel  under  sail,  the 
shore  appears  to  move;  but  refiection  and  a  closer 
examination  soon  destroy  this  illusion.  An  insane 
indivichial  is  mistaken  on  the  qualities,  connections, 
and  causes  of  the  impressions  he  actually  receives, 
and  he  forms  wrong  judgments  as  to  his  internal 
and  external  sensations ;  and  his  reason  does  not 
correct  the  error.  1  Beck,  Med.  Jur.  538  ;  Esqulrol, 
Maladies  Mentales,  pr6m.  partie,  iii.,  tome  1,  p. 
202;  Diet,  des  Sciences  Medicates,  Hallucination, 
tome  20,  p.  64.     See  Halhicination. 

ILLUSORY  APPOINTMENT.  Such 
an  appointment  or  disposition  of  property 
under  a  power  as  is  merely  nominal  and  not 
substantial. 

2.  Illusory  appointments  are  void  in  equity, 
Sugden,  Pow.  489;  1  Vern.  Ch.  67;   1  Term, 


438, note;  4Ves.Ch.785;  16 id. 26;  1  Taunt, 
289,  but  not  at  law.  And  see,  also,  4  Kent, 
Comm.  342;  5  Fla.  52;  2  Stockt.  Ch.  N.  J, 
164. 

IMAGINE.  In  English  Law.  In  cases 
of  treason  the  law  makes  it  a  crime  to  imagine 
the  death  of  the  king.  In  order  to  complete 
the  offence  there  must,  however,  be  an  overt 
act, — the  terms  compassing  and  imagining 
"being  synonymous.  It  has  been  justly  re- 
marked that  the  words  to  compass  and  ima- 
gine are  too  vague  for  a  statute  whose  penalty 
affects  the  life  of  a  subject.  Barrington,  Stat. 
243.     See  Fiction. 

IMBECILIT7.  In  Medical  Jurlsprn- 
dence.  A  form  of  insanity  consisting  in  men- 
tal deficiency,  either  congenital  or  resulting 
from  an  obstacle  to  the  development  of  the 
faculties,  supervening  in  infancy. 

2*  Generally,  it  is  manifested  both  in  the  intel- 
lectual and  moral  faculties;  but  occasionally  it  is 
limited  to  the  latter,  the  former  being  but  little,  if 
at  all,  below  the  ordinary  standard.  Hence  it  is 
distinguished  into  intellectual  and  moral.  In  the 
former  there  are  seldom  any  of  the  repulsive  features 
of  idiocy,  the  head,  face,  limbs,  movements,  being 
scarcely  distinguishable,  at  first  sight,  from  those 
of  the  race  at  large.  The  sens-es  are  not  manifestly 
deficient,  nor  the  power  of  articulation ;  though  the 
use  of  language  may  be  very  limited.  The  percep- 
tive faculties  exhibit  some  activity ;  and  thus  the 
more  obvious  qualities  of  things  are  observed  and 
remembered.  Simple  industrial  operations  are  well 
performed,  and,  generally,  whatever  requires  but 
little  intelligence  is  readily  accomplished.  Occa- 
sionally a  solitary  faculty  is  prominently,  even 
wonderfully,  developed, — the  person  excelling,  for 
instance,  in  music,  in  arithmetical  calculations,  or 
mechanical  skill,  far  beyond  the  ordinary  measure. 
For  any  process  of  reasoning,  or  any  general  obser- 
vation or  abstract  ideas,  imbeciles  are  totally  in- 
competent. Of  law,  justice,  morality,  property, 
they  have  but  a  very  imperfect  notion.  Some  of 
the  afl'ective  faculties  are  usually  active,  particularly 
those  which  lead  to  evil  habits,  thieving,  incendia. 
rism,  drunkenness,  homicide,  assaults  on  women. 

The  kind  of  mental  defect  here  mentioned  is  uni- 
versal in  imbecility,  but  it  exists  in  different  degrees 
in  different  individuals,  some  being  hardly  distin- 
guishable, at  first  sight,  from  ordinary  men  of  feeble 
endowments,  while  others  encroach  upon  the  line 
which  separates  them  from  idiocy. 

3.  The  various  grades  of  imbecility,  how- 
ever interesting  in  a  philosophical  point  of 
view,  are  not  very  closely  considered  by  courts. 
They  are  governed  in  criminal  cases  solely 
by  their  tests  of  responsibility,  and  in  civil 
cases  by  the  amount  of  capacity,  in  connec- 
tion with  the  act  in  question,  or  the  abstract 
question  of  soundness  or  unsoundness. 

4.  Touching  the  question  of  responsibility, 
the  law  makes  no  distinction  between  imbe^ 
cility  and  insanity.     See  1  Carr.  &  K.  129. 

In  civil  cases,  the  effect  of  imbecility  is 
differently  estimated.  In  cases  involving  the 
validity  of  the  contracts  of  imbecile  persons, 
courts  have  declined  to  gauge  the  measure  of 
their  intellects,  the  only  question  with  them 
being  one  of  soundness  or  unsoundness,  and 
"  no  distinction  .being  made  between  import- 
ant and  common  affairs,  large  or  small  pro- 
perty." 4  Dane,  Abr.  561.  See  4  Cow.  N 
Y.  207.    Courts  of  equity,  also,  have  decU'ied 
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to  invalidate  the  contracts  of  imbeciles,  except 
on  the  ground  of  fraud.  1  Story,  Eq.  Jur. 
§  238.  Of  late  years,  however,  courts  have 
been  governed  by  other  considerations.  If 
the  contract  were  for  necessaries,  or  showed 
no  mark  of  fraud  or  unfair  advantage,  or  if 
the  other  party,  acting  in  good  faith  and 
ignorant  of  the  other's  mental  infirmity,  can- 
not be  put  into  statu  quo,  the  contract  has  been 
held  to-be  valid.  Chitty,  Coutr.  112 ;  Story, 
Contr.  §  27  ;  4  Exch.  17. 

5.  The  same  principles  have  governed  the 
courts  in  cases  involving  the  validity  of  the 
marriage  contract.  If  suitable  to  the  condi- 
tion and  circumstances  of  the  party,  and 
manifestly  tending  to  his  benefit,  it  has  been 
confirmed,  notwithstanding  a  considerable 
degree  of  incompetency.  If,  on  the  other 
hand,  it  has  been  procured  by  improper  influ- 
ences, manifestly  for  the  advantage  of  the 
other  party,  it  has  been  invalidated.  1  Hagg. 
355  ;  Ray,  Med.  Jur.  100.  The  law  has  al- 
ways showed  more  favor  to  the  wills  of  imbe- 
ciles than  to  their  contracts.  "If  a  man  be 
of  a  mean  understanding,  neither  of  the  wise 
sort  nor  of  the  foolish,  but  indifferent,  as  it 
were,  betwixt  a  wise  man  and  a  fool, — yea, 
though  he  rather  incline  to  the  foolish  sort,  so 
that  for  his  dull  capacity  he  might  worthily 
be  called  gronsvm  caput,  a  dull  pate,  or  a 
dunce, — such  a  one  is  not  prohibited  to  make 
a  testament."  Swinburne,  Wills,  part  2,  s.  4. 
Whether  the  testament  be  established  or  not, 
depends  upon  the  circumstances  of  the  case ; 
and  the  English  ecclesiastical  courts  have 
always  assumed  a  great  deal  of  liberty  in  their 
construction  of  these  circumstances.  The 
general  principle  is  that  if  the  will  exhibits 
a  wise  and  prudent  disposition  of  property, 
and  is  unquestionably  the  will  of  the  testator, 
and  not  another's,  it  should  be  established,  in 
the  face  of  no  inconsiderable  deficiency.  1 
Hagg.  384.  Very  different  views  prevailed 
in  a  celebrated  case  in  New  York.  26  Wend. 
N.  Y.  256.  The  mental  capacity  must  be 
equal  to  the  act ;  and  if  that  fact  be  established, 
and  no  unfair  advantage  have  been  taken  of 
the  mental  deficiency,  the  will,  the  marriage, 
the  contract,  or  whatever  it  may  be,  is  held 
to  be  valid. 

6.  The  term  moral  imbecility  is  applied  to 
a  class  of  persons  who,  without  any  consider- 
able, or  even  appreciable,  deficiency  of  intel- 
lect, seem  to  have  never  been  endowed  with 
the  higher  moral  sentiments.  They  are  un- 
able to  appreciate  fully  the  distinctions  of 
right  and  wrong,  and,  according  to  their  seve- 
ral opportunities  and  tastes,  they  indulge  in 
mischief  as  if  by  an  instinct  of  their  nature. 
To  vice  and  crime  they  have  an  irresistible 
proclivity,  though  able  to  discourse  on  the 
beauties  of  virtue  and  the  claims  of  moral 
obligation.  While  young,  many  of  them  mani- 
fest a  cruel  and  quarrelsome  disposition,  which 
leads  them  to  torture  brutes  and  bully  their 
companions.  They  set  all  law  and  admoni- 
tion at  defiance,  and  become  a  pest  and  a  ter- 
ror to  the  neighborhood.  It  is  worthy  of  no- 
tice, because  the  fact  throws  much  light  on 


the  nature  of  this  condition,  that  a  very  large 
proportion  of  this  class  of  persons  labor  under 
some  organic  defect.  Tney  are  scrofulous, 
rickety,  or  epileptic,  or,  if  not  obviously  suffer- 
ing from  these  diseases  themselves,  they  are 
born  of  parents  who  did.  Their  progenitors 
may  have  been  insane,  or  eccentric,  or  highly 
nervous,  and  this  morbid  peculiarity  has  be- 
come, unquestionably,  by  hereditary  trans- 
mission, the  efficient  cause  of  the  moral  defect 
under  consideration.  Thus  lamentably  con- 
stituted, wanting  in  one  of  the  essential  ele^ 
ments  of  moral  responsibility,  they  are  cer- 
tainly notfit  objects  of  punishment ;  for  though 
they  may  recognize  the  distinctions  of  right 
and  wrong  in  the  abstract,  yet  they  have  been 
denied  by  nature  those  faculties  which  prompt 
men  more  happily  endowed  to  pursue  the  one 
and  avoid  the  other.  In  practice,  however, 
they  have  been  regarded  with  no  favor  by 
the  courts.  Ray,  Med.  Jur.112-130.  See  In- 
sanity. 

IMMATERIAI.  AVERMENT.  In 
Pleading.  A  statement  of  unnecessary  par- 
ticulars in  connection  with,  and  as  descriptive 
of,  what  is  material.  Gould,  Plead,  c.  3,  J 
186.  Such  averments  must,  however,  be 
proved  as  laid,  it  is  said,  Dougl.  665 ;  though 
not  if  they  may  be  struck  out  without  striking 
out  at  the  same  time  the  cause  of  action,  and 
when  there  is  no  variance.  Gould,  PI.  c.  3,  § 
188.     See  1  Chitty,  Plead.  282. 

IMMATERIAL  ISSUE.  In  Pleading. 
An  issue  taken  upon  some  collateral  matter, 
the  decision  of  which  will  not  settle  the  ques- 
tion in  dispute  between  the  parties  in  action. 
For  example,  if  in  an  action  of  debt  on  bond, 
conditioned  for  the  payment  of  ten  dollars  and 
fifty  cents  at  a  certain  day,  the  defendant 
pleads  the  payment  of  ten  dollars  according 
to  the  form  of  the  condition,  and  the  plaiuti^ 
instead  of  demurring,  tenders  issue  upon  the 
payment,  it  is  manifest  that,  whether  this 
issue  be  found  for  the  plaintiff  or  the  defend- 
ant, it  will  remain  equally  uncertain  whether 
the  plaintiff  is  entitled  to  maintain  his  action, 
or  not ;  for  in  an  action  for  the  penalty  of  a 
bond,  conditioned  to  pay  a  certain  sum,  the 
only  material  question  is  whether  the  exact 
sum  were  paid  or  not,  and  the  question  of 
payment  of  a  part  is  a  question  quite  beside 
the  legal  merits.  Hob.  113  ;  5  Taunt.  386; 
Croke  Jac.  585 ;  2  Wms.  Saund.  319  6.  A 
repleader  will  be  ordered  when  an  immaterial 
issue  is  reached,  either  before  or  after  ver- 
dict. 2  Wms.  Saund.  319  6,  note ;  1  Rolle, 
Abr.  86  ;  Croke  Jac.  585.     See  Repleader. 

IMMEMORIAL  POSSESSION.  In 
Louisiana.  Possession  of  which  no  man 
living  has  seen  the  beginning,  and  the  exist- 
ence of  which  he  has  learned  from  his  elders. 
La.  Civ.  Code,  art.  762 ;  2  Mart.  La.  214 ;  7 
La.  46 ;  3  TouUier,  p.  410 ;  Poth.  Contr.  de 
Sooi6t6,  n.  244  ;  3  Bouvier,  Inst.  n.  3069,  note. 

IMMIGRATION.  The  removing  into 
one  place  from  another.  It  differs  from  emi- 
:  gration,  which  is  the  moving  from  one  place 
'  into  another. 
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IMMORAL  CONSIDERATION.   One 

contrary  to  good  morals,  and  therefore  inva- 
lid. Contracts  for  an  immoral  consideration 
are  generally  void.  An  agreement  in  consi- 
deration of  future  illicit  cohabitation  between 
the  parties,  3  Burr.  1568;  1  Bsp.  13;  1  Bos. 
&  P.  340,  341,  an  agreement  for  the  value  of 
libellous  and  immoral  pictures,  4  Bsp.  97,  or 
for  printing  a  libel,  2  Stark.  107,  or  for  an 
immoral  wager,  Chitty,  Contr.  156,  cannot, 
therefore,  be  enforced.  For  whatever  arises 
from  an  immoral  or  illegal  consideration  is 
void :  quid  turpi  ex  causd  promissum  est  non 
valet.    Inst.  3.  20.  24. 

It  is  a  general  rule  that  whenever  an  agree- 
ment appears  to  be  illegal,  immoral,  or  against 
public  policy,  a  court  of  justice  leaves  the 
parties  where  it  finds  them  ;  when  the  agree- 
ment has  been  executed,  the  court  will  not 
rescind  it ;  when  executory,  the  court  will  not 
help  the  execution.  4  Ohio,  419  ;  4  Johns. 
N.  Y.  419 ;  11  id.  388 ;  12  id.  306 ;  19  id. 
341 ;  3  Cow.  N.  Y.  213 ;  2  Wils.  341. 

IMMORALITY.  That  which  is  contra 
bonos  mores. 

In  England,  it  is  not  punishable,  in  some 
cases,  at  the  common  law,  on  account  of  the 
ecclesiastical  jurisdictions:  e.^.  adultery.  But 
except  in  cases  belonging  to  the  ecclesiastical 
courts  the  court  of  kmg's  bench  is  the  custos 
morum,  and  may  punish  delicto  contra  bonos 
mores.  3  Burr.  1438;  1  W.  Blackst.  94;  2 
Strange,  788. 

IMMOVABLES.  In  Civil  Lavir. 
Property  which,  from  its  nature,  destination, 
or  the  object  to  which  it  is  applied,  cannot 
move  itself  orbe  removed.  Pothier,  des  Choses, 
§  1 ;  Clef  des  Lois  Rom.  Immeubles. 

IMMUNITY.  An  exemption  from  serv- 
ing in  an  office,  or  performing  duties  which 
the  law  generally  requires  other  citizens  to 
perform.  See  Dig.  lib.  50.  t.  6 ;  1  Chitty, 
Crim.  Law,  821  ;  I  Harr.  &  M'H.  Md.  341. 

IMPAIRING  THE  OBLIGATION  OP 
CONTRACTS.  The  constitution  of  the 
United  States,  art.  1,  ?  10,  cl.  1,  contains 
this  provision,  among  others :  "  Nc  state  shall 
pass  ....  any  bill  of  attainder,  ea;pos</acto 
law,  or  law  impairing  the  obligation  oj  corir 
tracts." 

3.  This  article  of  the  constitution  only  for- 
bids the  states  to  pass  any  law  impairing  the 
obligation  of  contracts ;  but  there  is  nothing 
in  that  instrument  which  prohibits  congress 
from  passing  such  a  law:  on  the  contrary,  it 
would  seem  to  have  been  impliedly  reserved 
to  congress  ;  for  in  the  prohibitions  of  general 
application  as  well  to  the  United  States  as  to 
the  states,  art.  1,  J  9,  cl.  3,  it  is  declared  that 
"no  bill  of  attainder  ov  ex  post  facto  law  shall 
be  passed."  1  Pet.  322.  The  omission  of  the 
prohibition  in  the  one  case,  and  the  expression 
of  it  in  the  other,  would  imply  that  such  power 
remained  in  congress ;  though  the  exercise 
of  it  is  said  to  be  contrary  to  the  first  princi- 
ples of  the  social  compact,  and  to  every  prin- 
ciple of  sound  legislation.  Federalist,  no. 
44.     This  provision  is  not  applicable  to  laws 


enacted  by  the  states  before  the  first  Wednes- 
day of  March,  a.d.  1787.     5  Wheat.  420. 

3.  All  contracts,  whether  executed  or  exe- 
cutory, express  or  implied,  are  within  the 
provisions  of  this  clause.  6  Cranch,  135  ;  7 
id.  164.  A  state  law  annulling  private  con- 
veyances is  within  the  prohibition,  as  are  laws 
repealing  grants  and  corporate  franchises.  3 
Hill,  N.  Y.  531 ;  1  Pick.  Mass.  224 ;  2  Yerg. 
Tenn.  534;  13  Miss.  112;  9  Cranch,  43,  292; 
2  Pet.  657 ;  4  Wheat.  656  ;  6  How.  301. 

With  regard  to  grants,  it  is  also  necessarily 
the  case  that  this  clause  of  the  constitution 
was  not  intended  to  control  the  exercise  of  the 
ordinary  functions  of  government.  It  was 
not  intended  to  apply  to  public  property,  to 
the  discharge  of  public  duties,  to  the  exercise 
or  possession  of  public  rights,  nor  to  any 
changes  or  qualifications  in  these  which  the 
legislature  of  a  state  may  at  any  time  deem 
expedient.  1  Ohio  St.  603, 609,  657;  4  Ohio, 
427  ;  5  Me.  339  ;  5  111.  486  ;  13  id.  27  ;  11  Ired. 
No.  C.  558;  13  id.  175  ;  1  Green,  N.  J.  553; 
1  Dougl.  Mich.  225;  17  Conn.  79;  13  Wend. 
N.  Y.  325 ;  10  Barb.  N.  Y.  223  ;  2  Den.  N.  Y. 
272 ;  2  Sandf.  N.  Y.  355 ;  6  N.  Y.  285 ;  6  Serg. 
&  R.  Penn.  322 ;  5  Watts  &  S.  Penn.  416 ;  4 
Penn.  St.  51 ;  13  id.  133  ;  1  Harr.  &  J.  Md. 
236  ;  6  How.  548  ;  10  id.  402 ;  1  Sumn.  C.  C. 
277.  See  4  Wheat.  427  ;  19  Penn.  St.  258 ; 
4  N.  Y.  419  ;  3  How.  133. 

In  general,  only  contracts  are  embraced  in 
this  provision  which  respect  property,  or  some 
object  of  value,  and  confer  rights  which  can 
be  asserted  in  a  court  of  justice. 

4.  The  grant  of  exclusive  privileges  by  the 
state  governments  are  all  subject  to  the  exer- 
cise of  the  right  of  eminent  domain  by  the 
state. 

The  legislature  has  full  authority  to  exer- 
cise an  unlimited  power  as  to  the  manage- 
ment, employment,  and  use  of  the  eminent 
domain  of  the  state,  and  to  make  all  the  pro- 
visions necessary  to  the  exercise  of  this  right 
or  power,  but  no  authority  whatever  to  give 
this  away,  or  take  it  out  of  the  people,  directly 
or  indirectly.  6  How.  532;  13  id.  71 ;  20 
Johns.  N.  Y.  75  ;  3  Paige,  Ch.  N.  Y.  72,  73 ; 
17  Conn.  61 ;  23  Pick.  Mass.  360;  15  Vt.745; 
16  id.  446  ;  21  id.  591 ;  8  N.  H.  398  ;  10  id. 
369  ;  11  id.  19  ;'  8  Dan.  Ky.  289  ;  9  Ga.  517. 
See  Eminent  Domain  ;  Franchise. 

The  power  of  one  legislature  to  exempt 
altogether  from  taxation  certain  lands  or  pro- 
perty, and  in  this  way  to  bind  subsequent 
legislatures  and  take  from  the  people  one  of 
their  sovereign  rights,  is  not  yet  definitively 
settled  ;  though  the  supreme  court  of  the 
United  States  is  disposed  now  to  hold  that 
particular  property  may  be  exempted,  where. 
a  consideration  has  been  given  ;  but  the  aban- 
donment of  this  taxing  power  is  not  to  be  pre- 
sumed where  the  deliberate  purpose  of  the 
state  does  not  appear.  4  Pet.  514 ;  3  How. 
133;  10  id.  376;  4  Mass.  305;  12  id.  252; 
25  Wend.  N.  Y.  486  ;  1  Hill,  N.  Y.  616 ;  2 
id.  353  ;  10  N.  H.  138 ;  11  id.  24 ;  5  Gill,  Md. 
231 ;  13  Vt.  525  ;  15  id.  751 :  10  Penn.  St. 
442;    1  Ohio  St.  563,  591,  603;   7  Cranch, 
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164;  6  Conn.  223  ;  7  id.  335;  10  id.  495  ;  11 
id.  251. 

5.  In  relation  to  marriage  and  divorce, 
upon  which  it  is  now  settled  that  this  clause 
may  act.  A  legislature,  it  would  seem,  may 
pass  a  law  for  divorces,  limiting  its  effect  to 
marriages  which  shall  take  place  after  the 
law  is  enacted,  or  limiting  its  effect  as  to 
existing  marriages  to  transactions  which 
occur  subsequent  to  its  passage.  10  N.  H. 
380 ;  3  Johns.  Cas.  N.  Y.  73.  But  any  law 
creating  new  grounds  or  new  facilities  for  the 
divorce  of  parties  married  before  the  law  was 
passed,  would  impair  the  obligation  of  the 
marriage  contract,  and  therefore  be  void. 

It  is  said,  however,  that  divorce  may  be 
granted  for  what  is  absolutely  a  breach  of  the 
marriage  contract;  for  when  the  contract 
is  broken  no  obligation  remains  to  be  im- 
paired. 4  Wheat.  518.  See  7  Dan.  Ky. 
184,  where  it  is  held  that  marriage  is  so  much 
more  than  a  mere  contract  as  not  to  be  within 
the  scope  of  this  clause  of  the  constitution.  5 
Barb.  N.Y.  474;  2  N.  H.  268. 

6.  In  relation  to  bankruptcy  and  insol- 
vency. The  constitution,  art.  1,  ^  8,  cl.  4,  gives 
to  congress  the  power  of  making  a  bankrupt 
law.  But  it  seems  to  be  settled  that  this 
power  is  not  exclusive  ;  because  the  several 
states  may  also  make  distinct  bankrupt  laws, 
— ^though  they  have  generally  been  called 
insolvency  laws, — which  will  only  be  super- 
seded when  congress  chooses  to  exercise  its 
power  by  passing  a  bankruptcy  law.  4  Wheat. 
122;  12  iVZ.  213;  13  Mass.  1.  See  8  Wash. 
C.  C.  313. 

Exemption  from  arrest  affects  only  remedy ; 
an  exemption  from  attachment  of  the  pro- 
perty, or  a  subjection  of  it  to  a  stay  law  or 
appraisement  law,  impairs  the  obligation  of 
the  contract.  Such  a  statute  can  only  be  en- 
forced as  to  contracts  made  subsequently  to 
the  law.  1  How.  311 ;  2  id.  608 ;  8  Wheat. 
1,  75. 

It  is  admitted  that  a  state  may  make  partial 
exemptions  of  property,  as  of  furniture,  food, 
apparel,  or  even  a  homestead.  1  Den.  N.  Y. 
128  ;  3  id.  594  ;  1  N.  Y.  129  ;  6  Barb.  N.  Y. 
327  ;  2  Dougl.  Mich.  38 ;  4  Watts  &  S.  Penn. 
218  ;  4  Miss.  50  ;  17  Miss.  810. 

Nothing  in  the  constitution  prevents  a  state 
from  passing  a  valid  law  to  divest  rights 
which  have  been  vested  by  law  in  an  indi- 
vidual, because  this  was  not  a  contract,  8 
Dall.  386;  2  Pet.  412;  8  id.  89;  5  Barb.  N. 
Y.  48 ;  9  Gill,  Md.  299 ;  1  Md.  Ch.  Dec  66, 
unless  such  law  operates  as  a  direct  grant. 

'7.  Insolvent  laws  are  valid  which  are  in 
the  nature  of  a  cessio  bonorum,  leaving  the 
debt  still  existing,  or  which  provide  for  the 
discharge  of  the  debt,  but  refer  only  to 
subsequent  contracts,  or  which  merely  mo- 
dify or  affect  the  remedy,  as  by  exempting  the 
person  from  arrest,  but  still  leave  means  of 
enforcing.  But  a  law  exempting  the  person 
from  arrest  and  the  goods  from  attachment  on 
mesne  process  or  execution  would  be  void,  as 
against  the  constitution  of  the  United  States, 
6  Pet.  348  ;  6  How.  328  ;  16  Johns.  N.  Y.233  ; 


7  Johns.  Ch.  N.  Y.  297 ;  6  Pick.  Mass.  440  ; 
9  Conn.  314 ;  1  Ohio,  236 ;  9  Barb.  N.  Y. 
382  ;  4  Gilm.  Ta.  221 ;  13  B.  Monr.  Ky.  285. 
The  state  insolvent  laws  in  practice  operate 
in  favor  of  the  citizens  of  the  particular  state 
only,  as  to  other  citizens  of  the  same  state, 
and  not  against  citizens  of  other  states,  un- 
less they  have  assented  to  the  relief  or  dis- 
charge of  the  debtor  expressly,  or  by  some 
equivalent  act,  as  by  becoming  a  party  to  the 
process  against  him  under  the  law,  taking  a 
dividend,  and  the  like.  1  Gall.  C.  C.  371 ;  3 
Mas.  C.  C.  88  ;  5  Mass.  509  ;  10  id.  337  ;  13 
id.  18,  19  ;  2  Blackf.  Ind.  306  ;  7  Cush.  Mass. 
15  ;  3  Pet.  41. 

Some  states  refuse  to  aid  a  citizen  of  an- 
other state  in  enforcing  a  debt  against  a  citi-' 
zen  of  their  own  state,  when  the  debt  was 
discharged  by  their  insolvent  law.  In  such 
cases  the  creditor  must  resort  to  the  court  of 
the  United  States  within  the  state.  1  Gall. 
C.  C.  168;  8  Pick.  Mass.  194 ;  2  Blackf.  Ind. 
394;  1  Baldw.  C.  C.  296 ;  9  N.  H.  478.  See 
Insolvent  Laws. 

8.  The  law  of  place  acts  upon  a  contract, 
and  governs  its  construction,  validity,  and 
obligation,  but  constitutes  no  part  of  it.  The 
law  explains  the  stipulations  of  parties,  but 
never  supersedes  or  varies  them. 

This  is  very  different  from  supposing  that 
every  law  applicable  to  the  subject-matter,  as 
statutes  of  limitation  and  insolvency,  enters 
into  and  becomes  a  part  of  the  contract.  This 
can  neither  be  drawn  from  the  terms  of  the 
contract,  nor  presumed  to  be  contemplated  by 
the  parties  ex  contractu. 

There  is  a  broad  distinction  taken  as  to  the 
obligation  of  a  contract  and  the  remedy  upon 
it.  The  abolition  of  all  remedies  by  a  law 
operating  in  prceseniiis,  of  course,  an  impair- 
ing of  the  obligation  of  the  contract.  But  it 
is  admitted  that  the  legislature  may  vary  the 
nature  and  extent  of  remedies,  as  well  as  the 
times  and  modes  in  which  these  remedies  may 
be  pursued,  and  bar  suits  not  brought  within 
such  times  as  may  be  prescribed.  A  reason- 
able time  within  which  rights  are  to  be  en- 
forced must  be  given  by  laws  which  bar  cer- 
tain suits.  3  Pet.  290:  1  How.  311;  2  id. 
008;  2  Gall.  C.  C.  141  ;  8  Mass.  430;  1 
Blackf.  Ind.  36 ;  2  Me.  293  ;  14  id.  344 ;  7 
Ga.  163  ;  21  Miss.  395  ;  1  Hill,  So.  C.  328  ;  7 
B.  Monr.  Ky.  162 ;  9  Barb.  N.  Y.  489. 

9.  The  meaning  of  obligation  is  important 
with  regard  to  the  distinction  taken  between 
the  laws  existing  at  the  time  the  contract  is 
entered  into  and  those  which  are  enacted 
afterwards.  The  former  are  said  to  have 
been  in  contemplation  of  the  p.arties,  and  so 
far  entered  into  their  contract.  The  latter  are 
said  to  impair,  provided  they  affect  the  con- 
tract at  all.     See  cases  svpra. 

The  weight  of  authority  is  that  this  clause 
of  the  constitution,  like  that  which  relates  to 
the  regulation  of  commerce  by  the  congress 
of  the  United  States,  does  not  limit  the  power 
of  a  state  to  enact  general  police  regulations 
for  the  preservation  of  public  health  and  mo- 
1  rals.    8  How.  163  ;  1  Ohio  St.  15  ;  12  Pick. 
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Mass.  194 ;  7  Cow.  N.  Y.  349,  585 ;  24  Am. 
Jiir.  279,  280.  See  8  Mo.  607,  697 ;  9  id. 
389;  3  Harr.  Del.  442;  4  1^.427;  5  How. 
504;  7  id.  283;  11  Pet.  102.  See,  generally. 
Story,  Const.  §?  1368-1391 ;  Sergeant,  Const. 
Law,  356  ;  Rawle,  Const. ;  Dane,  Abr.  Index ; 
10  Am.  Jur.  273-297 ;  8  Watts  &  S.  Penn. 
219  2  Penn.  St.  22;  16  Miss.  9  ;  3  Rich.  So. 
C.  389  ;  8  Wheat.  1 ;  8  Ark.  150 ;  4  Fla.  23 ; 
4  La.  Ann.  94 ;  2  Dougl.  Mich.  197  ;  10  N. 
Y.  281 ;  2  Gray,  Mass.  43  :  3  id.  551 ;  3 
Mart.  La.  588 ;  4  id.  292 ;  26  Me.  191 ;  2  Par- 
sons, Contr.  5O9. 

IMPANEIi.  In  Practice.  To  write  the 
names  of  jurors  on  apanel  (g.  v.),  which  is  a 
schedule  or  list,  in  England  of  parchment : 
this  is  done  by  the  sheriff,  or  other  officer 
lawfully  authorized. 

In  American  practice,  the  word  is  used  of 
a  jury  drawn  for  trial  of  a  particular  cause 
by  the  clerk,  as  well  as  of  the  general  list 
of  jurors  returned  by  the  sheriff.  Graham, 
Pract.  275.  See  1  Archbold,  Pract.  365 ;  3 
Shavswood,  Blackst.  Comm.  354. 

IMPARLANCE  (from  Fr.  parler,  to 
speak). 

In  Pleading  and  Practice.  Time  given 
by  the  court  to  either  party  to  answer  the 
■  pleading  of  his  opponent:  as,  either  to  plead, 
reply,  rejoin,  etc. 

It  is  said  to  be  nothing  else  but  the  conti- 
nuance of  the  cause  till  a  further  day.  Bacon, 
Abr.  Pleas  (C).  In  this  sense  imparlances 
are  no  longer  allowed  in  English  practice.  3 
Chitty,  Gen.  Pract.  700. 

Time  to  plead.  This  is  the  common  sig- 
nification of  the  word.  2  Wms.  Saund.  1,  n. 
2;  2  Show.  310;  Barnes,  346  ;  Lawes,  Civ. 
PI.  93.  In  this  sense  imparlances  are  not 
recognized  in  American  law,  the  common 
practice  being  for  the  defendant  to  enter  an 
appearance,  when  the  cause  stands  continued, 
until  a  fixed  time  has  elapsed  within  which 
he  may  file  his  plea.     See  Continuance. 

A  general  imparlance  is  the  entry  of  a  gene- 
ral prayer  and  allowance  of  time  to  plead  till 
the  next  term,  without  reserving  to  the  de- 
fendant the  benefit  of  any  exception :  so  that 
after  such  an  imparlance  the  defendant  can- 
not object  to  the  jurisdiction  of  the  court,  or 
plead  any  matter  in  abatement.  This  kind 
of  imparlance  is  always  from  one  term  to 
another. 

A  general  special  imparlance  contains  a 
saving  of  all  exceptions  whatsoever,  so  that 
the  defendant  after  this  may  plead  not  only 
in  abatement,  but  he  may  also  plead  a  plea 
which  affects  the  jurisdiction  of  the  court,  as 
privilege.  He  cannot,  however,  plead  a  ten- 
der, and  that  he  was  always  ready  to  pay, 
because  by  craving  time  he  admits  that  he 
is  not  ready,  and  so  falsifies  his  plea.  Tidd, 
Pract.  418,  419. 

A  special  imparlance  reserves  to  the  de- 
fendant all  exception  to  the  writ,  bill,  or 
count ;  and  therefore  after  it  the  defendant 
may  plead  in  abatement,  though  not  to  the 
jurisdiction  of  the  court. 


See  Comyns,  Dig.  Abatement  (I)  19, 20, 21), 
Pleader  (D) ;  1  Chitty,  Plead.  420;  1  Sellon, 
Pract.  265 ;  Bacon,  Abr.  Pleas  (C). 

IMPEACHMENT.  A  written  accusa- 
tion by  the  house  of  representatives  of  the 
United  States  to  the  senate  of  the  iTtiited' 
States  against  an  officer. 

3.  The  constitution  declares  that  the  house 
of  representatives  Shall  have  the  sole  power 
of  impeachment,  art.  1,  s.  2,  cl.  5,  and  that 
the  senstte  shall  have  the  sole  power  to  try  all 
impeachments.     Art.  I,  s.  3,  cl.  6. 

3.  The  persons  liable  to  impeachment  are 
the  president,  vice-president,  and  all  civil  of- 
ficers of  the  United  States.  Art.  2,  s.  4.  A 
question  arose  upon  an  impeachment  before 
the  senate,  in  1799,  whether  a  senator  was  a 
civil  officer  of  the  United  States  within  the 
purview  of  this  section  of  the  constitution; 
and  it  was  decided  by  the  senate,  by  a  vote 
of  fourteen  against  eleven,  that  he  was  not. 
Senate  Jour.  Jan.  10,  1799 ;  Story,  Const.  | 
791 ;  Rawle,  Const.  213, 214 ;  Sergeant,  Const. 
Law,  376. 

4.  The  offences  for  which  a  guilty  officer 
may  be  impeached  are  treason,  bribery,  and 
other  high  crimes  and  misdemeanors.  Art. 
2,  s.  4.  The  constitution  defines  the  crime 
of  treason.  Art.  3,  s.  3.  Recourse  must  be 
had  to  the  common  law  for  a  definition  of 
bribery.  Not  having  particularly  mentioned' 
what  is  to  be  understood  by  "other  high 
crimes  and  misdemeanors,"  resort,  it  is  pre- 
sumed, must  be  had  to  parliamentary  prac- 
tice and  the  common  law  in  order  to  ascer- 
tain what  they  are.     Story,  Const.  ?  795. 

5.  The  mode  of  proceeding  in  the  institu- 
tion and  trial  of  impeachments  is  as  follows. 
When  a  person  who  may  be  legally  impeached 
has  been  guilty,  or  is  supposed  to  have  been 
guilty,  of  some  malversation  in  office,  a  reso- 
lution is  generally  brought  forward  by  a  mem- 
ber of  the  house  of  representatives,  either  to 
accuse  the  party,  or  for  a  committee  of  in- 
quiry. If  the  committee  report  adversely  to 
the  party  accused,  they  give  a  statement  of 
the  charges  and  recommend  that  he  be  im- 
peached. When  the  resolution  is  adopted  by 
the  house,  a  committee  is  appointed  to  im- 
peach the  party  at  the  bar  of  the  senate,  and 
to  state  that  the  articles  of  impeachment 
against  him  will  be  exhibited  in  due  time 
and  made  good  before  the  senate,  and  to  de- 
mand that  the  senate  take  order  for  the  ap- 
pearance of  the  party  to  answer  to  the  im- 
peachment. The  house  then  agree  upon  the 
articles  of  impeachment,  and  they  are  pre- 
sented to  the  senate  by  a  committee  appointed 
by  the  house  to  prosecute  the  impeachment. 
The  senate  then  issues  process,  summoning 
the  party  to  appear  at  a  given  day  before 
them,  to  answer  to  the  articles.  The  process 
is  served  by  the  sergeant-at-armsof  thesenate, 
and  a  return  is  made  of  it  to  the  senate  under 
oath.  On  the  return-day  of  the  process,  the 
senate  resolves  itself  into  a  court  of  impeach- 
ment, and  the  senators  are  sworn  to  do  jus- 
tice according  to  the  constitution  and  laws. 
The  person  impeached  i^  called  to  answer, 
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&  fd  either  appears  or  does  not  appear.  If 
!»->  does  not  appear,  his  default  is  recorded, 
aijd  the  senate  may  proceed  ex  parte.  If  he 
does  appear,  either  by  himself  or  attorney, 
the  parties  are  required  to  form  an  issue,  and 
a  time  is  then  assigned  for  the  trial.  The 
final  decision  is  given  by  yeas  and  nays ;  but 
no  person  can  be  convicted  without  the  con- 
currence of  two-thirds  of  the  members  pre- 
sent. Const,  art.  1,  8.  2,  cl.  6.  See  "Chase'^s 
Trial"  and  "  Trial  of  Judge  Peck;"  and  also 
proceedings  against  Judge  Humphreysj  June 
26, 1862,  Congress.  GlobOi  pt.  4,  2d  sess.,  32d 
.Congress,  pp.  2942-2953. 

6.  When  the  president  is  tried,  the  chief 
justice  shall  preside.  The  judgment,  in  cases 
of  impeachment,  shall  not  extend  further  than 
to  removal  from  office  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust,  or 
profit  under  the  United  States.  Proceedings 
on  impeachments  under  the  state  constitutions 
are  somewhat  similar.  See  Courts  or  the 
United  States. 

In  Evidence.  An  allegation,  supported 
by  proof,  that  a  witness  who  has  been  ex- 
amined is  unworthy  of  credit. 

Every  witness  is  liable  to  be  impeached  as 
to  his  character  for  truth ;  and,  if  his  gene- 
ral character  is  good,  he  is  presumed  at  all 
times  to  be  ready  to  support  it.  3  Bouvier, 
Inst.  11.  3224  et  seq. 

IMPEACHMENT  OP  "WASTE.  A 
restraint  from  committing  waste  upon  lands 
or  tenements ;  or,  a  demand  of  compensation 
for  waste  done  by  a,,  tenant  who  has  but  a 
particular  estate  in  the  land  granted,  and, 
therefore,  no  right  to  commit  waste. 

All  tenants  for  life  or  any  less  estate  are 
liable  to  be  impeached  for  waste,  unless  they 
hold  without  impeachment  of  waste:  in  the 
latter  case  they  may  commit  waste  without 
being  questioned,  or  any  demand  for  com- 
pensation for  the  waste  done.     11  Coke,  82. 

IMPEDIMENTO.  In  Spanish  Law. 
A  prohibition  to  contract  marriage,  esta- 
blished by  law  between  certain  persons. 

2.  The  disabilities  arising  from  this  cause  are 
twofold,  viz. : — 

Impedimenta  Birimente. — Such  disabilities  as  ren- 
der the  marriage  null,  although  contracted  with  the 
usual  legal  solemnities..  The  disabilities  arising 
from  this  source  are  enumerated  in  the  following 
Latin  verses : — 

"  Error,  conditio,  Votum,  cognatio,  crimen, 
Cultns  disparita^,  vis,  ordo,  ligamen,  honestafi. 
Si  sis  afflnis,  si  forte  colre  nequlbin, 
Si  parochi  et  duplicis  desit  praisentia  testis, 
Kaptave  sit  muller,  nee  parti  reddita  tutse, 
Ha^c  facienda  vetant  connubla,  facta  retractant." 

Among  these  impediments,  some  are  absolute, 
others  relative.  The  former  cannot  be  cured,  and 
render  the  marriage  radically  null ;  others  may  be 
removed  by  previous  dispensation. 

3*  In  Spain,  marriage  is  regarded  in  the  twofold 
aspect  of  a  civil  and  a  religious  contract.  Hence 
the  disabilities  are  of  two  kinds,  viz. :  those  cre- 
ated by  the  local  law  and  those  imposed  by  the 
church. 

In  the  earlier  ages  of  the  church,  the  emperors 
prohibited  certain  marriages  :  thus,  Theodosius  the 
G-reat  forbade  marriages  between  eousins-german  ; 
Justinian,  between  spiritual  relations ;  Valentinian, 


Valens,  Theodosius,  and  Arcadius,  between  persona 
of  different  religions. 

The  Catholic  church  adopted  and  extended  the 
disabilities  thus  created,  and  by  the  third  canon  at 
the  twenty-fourth  session  of  the  Council  of  Trent, 
the  church  reserved  to  itself  the  power  of  dispen- 
sation. As  the  Council  of  Trent  did  not  determine, 
being  divided,  who  had  the  power  of  granting  dis- 
pensation, it  is  accorded  in  Italy  to  the  pope,  and 
in  France  and  Spain,  with  few  exceptions,  to  the 
bishops.  The  dispositions  of  the  Council  of  Trent' 
being  in  force  in  Spain  (see  Schmidt,  Civ.  Law  of 
Spain,  p.  6,  note'  a),  the  ecclesiastical  authority  is 
alone  invested  with  this  power  in  Spain. 

For  the  cases  in  which  it  may  be  granted,  see 
Schmidt,  Civ,  Law,  e.  2,  s.  14. 

4,  ImpedimentOf  Impedientef  or  Prohibitivo. — 
Such  disabilities  as  impede  the  contracting  of  a 
marriage,  but  do  not  annul  it  when  contracted. 

Anciently,  the  impediments  expressed  in  the  fol- 
lowing Latin  verses  were  of  this  nature : — 
"  Incestus,  raptus,  sponsalia,  mors  muliebris, 
SuBCeptus  propriip  sobolis,  mors  presbyterialis, 
Yel  si  poeniteat  solemniter,  aut  monialem 
Accipiat  quisquam,  votum  simplex,  catechismus, 
EcclesifB  vetitum,  nee  non  tempus  feriarum, 
Impediunt  fieri,  permittunt  facta  temeri." 

For  the  effects  of  these  impediments,  see  Escriche, 
Diet.  Raz.  Impedimente  Prohibifivn. 

IMPEDIMENTS.  Legal  hindrances  to 
making  contracts.  Some  of  these  impediments 
are  minority,  want  of  reason,  coverture,  and 
the  like.     See  Contract  ;   Incapacity. 

In  CivU  Law.     Bars  to  marriage. 

Absolute  impediments  are  those  which  pre- 
vent the  person  subject  to  them  from  marry- 
ing at  all,  without  either  the  nullity  of  mar- 
riage or  its  being  punishable. 

Dirimant  impediments  are  those  which  ren- 
der a  marriage  void:  as,  where  one  of  the 
contracting  parties  is  already  married  to  an- 
other person. 

Prohibitive  impediments  are  those  which 
do  not  render  the  marriage  null,  but  subject 
the  parties  to  a  punishment. 

Relative  impediments  are  those  which  regard 
only  certain  persons  with  regard  to  each  other : 
as,  the  marriage  of  a  brother  to  a  sister. 

IMPENSiE  (Lat,).  In  Civil  Law.  Ex- 
pense ;  outlay.  Divided  into  necessarioe,  for 
necessity,  utiles,  for  use,  and  volupiuarice,  for 
luxury.     Dig.  79.  6.  14 ;  Voc.  Jur. 

IMPERPECT  OBLIGATIONS.  Those 
which  are  not,  in  view  of  the  law,  of  binding 
force. 

IMPBRIUM.  The  right  to  command, 
which  includes  the  right  to  employ  the  force 
of  the  state  to  enforce  the  laws :  this  is  one 
of  the  principal  attributes  of  the  power  of 
the  executive.     1  Toullier,  n.  58. 

IMPERTINENT  (Lat.  in,  not, pertinens, 
pertaining  or  relating  to). 

In  Pleading.  In  Equity.  A  term  ap- 
plied to  matters  introduced  into  a  bill,  an- 
swer, or  other  proceeding  in  a  suit  which  are 
not  properly  before  the  court  for  decision  at 
that  particular  stage  of  the  suit.  1  Sumn.  C. 
C,  506  :  3  Stor.  C.  C,  13  ;  1  Paige,  Ch.  N.  Y. 
555;  5  Blackf.  Ind.  439.  Impertinent  mat- 
ter is  not  necessarily  scandalous;  but  all 
scandalous  matter  is  impertinent. 

2.  The  rule  against  admitting  impertinent 
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matter  is  designed  to  prevent  oppression,  not 
to  become  oppressive.  1  Turn.  &  R.  489 ;  6 
Beav.  Rolls,  444 ;  27  N.  H.  38.  No  matter  is 
to  be  deemed  impertinent  which  is  material 
in  establishing  the  rights  of  the  parties  or 
ascertaining  the  relief  to  be  granted.  3  Paige, 
Ch.  N.  Y.  606;  5  id.  523;  12  Beav.  Rolls,  44; 
10  Sim.  Ch.  345  ;  13  id.  583. 

A  pleading  may  be  referred  to  a  master  to 
have  impertinent  matter  expunged  at  the  cost 
of  the  offending  party,  Story,  Eq.  Plead.  § 
266;  19  Me.  214;  4  lien.  &  M.  Va.  414;  2 
Ilayw.  No.  C.  407 ;  but  a  bill  may  not  be 
after  the  defendant  has  answered.  Cooper, 
Eq.  Plead.  19.  See,  generally,  Gresley,  Eq. 
Ev. ;  Story,  Eq.  Plead. ;  1  Johns.  Ch.  N.  Y. 
103  ;  11  Price,  Exch.  Ill ;  1  Russ.  &  M.  28. 

At  Law.  A  term  applied  to  matters  not 
necessary  to  constitute  the  cause  of  action  or 
ground  of  defence.  Cowp.  683 ;  5  Bast,  275 ; 
2  Mass.  283.  It  constitutes  surplusage, 
which  see. 

In  Practice.  A  term  applied  to  evidence 
of  facts  which  do  not  belong  to  the  matter  in 
question.  That  which  is  immaterial  is,  in 
general,  impertinent,  and  that  which  is  ma- 
terial is  not,  in  general,  impertinent.  1 
M'Clell.  &  Y.  Ch.  337.  Impertinent  matter 
in  the  interrogatories  to  witnesses  or  their 
answers,  in  equity,  will  be  expunged  after 
reference  to  a  master  at  the  cost  of  the  of- 
fending party.     2  Younge  &  C.  Ch.  445. 

IMPETRATION.  The  obtaining  any 
thing  by  prayer  or  petition.  In  the  ancient 
English  statutes  it  signifies  a  pre-obtaining 
of  church  benefices  in  England  from  the 
church  of  Rome  which  belonged  to  the  gift 
of  the  king  or  other  lay  patrons. 

IMPLEAD.     In  Practice.     To   sue  or 

prosecute  by  due  course  of  law.  9  Watts, 
Penn.  47. 

IMPLEMENTS  (Lat.  impleo,  to  fill). 
Such  things  as  are  used  or  employed  for  a 
trade,  or  furniture  of  a  house.  11  Mete. 
Mass.  82. 

Whatever  may  supply  wants:  particularly 
applied  to  tools,  utensils,  vessels,  instruments 
of  labor :  as,  the  implements  of  trade  or  of 
husbandry.  Webster,  Diet.  Things  of  ne- 
cessary use  in  any  trade  or  mystery,  without 
which  the  work  cannot  be  performed ;  also, 
the  furniture  of  a  house,  as  all  household 
goods  and  implements,  such  as  tables,  presses, 
cupboards,  etc.  Termes  de  la  Ley ;  Jacobs ; 
Tomlin;  Williams.  This  definition  is  quoted 
and  approved  by  Wilde,  J.,  in  11  Mete.  Mass. 
79,  where  he  holds  implement  and  apparatus 
to  be  synonymous,  and  not  applicable  to  liv- 
ing things. 

IMPLICATA  (Lat.).  Small  adventures 
for  which  the  freight  contracted  for  is  to  be 
received  although  the  cargo  may  be  lost. 
Targa,  o.  34 ;  Emerigon,  Mar.  Loans,  J  5. 

IMPLICATION.  An  inference  of  some- 
thing not  directly  declared,  but  arising  from 
what  is  admitted  or  expressed.  See  Con- 
tract ;  Deed  ;  Easement  ;  Way  ;  Will. 


IMPORTATION.     In  Common  Law. 

The  act  of  bringing  goods  and  merchandise 
into  the  United  States  from  a  foreign  country. 
5  Cranch,  368;  9  id.  104,  120;  2  Mann.  &  G. 
155,  note  a. 

To  prevent  the  mischievous  interference  of 
the  several  states  with  the  national  commerce, 
the  constitution  of  the  United  States,  art.  1, 
s.  10,  provides  as  follows:  "No  state  shall, 
without  the  consent  of  the  congress,  lay  any 
impost^  or  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  exe- 
cuting its  inspection  laws  ;  and  the  net  pro- 
duce of  all  duties  and  imposts  laid  by  any 
state  on  imports  or  exports  shall  be  for  the 
use  of  the  treasury  of  the  United  States ;  and 
all  such  laws  shall  be  subject  to  the  revision 
and  control  of  the  congress."  Story,  Const. 
|§  1616-1625.  Under  this  section  it  has  been 
held  that  a  state  law  imposing  a  license  tax 
.  on  importers  of  foreign  liquors  was  unconsti- 
tutional. 12Wheat.419.  See  5  How. 504-033; 
7  id.  283  ;  12  id.  299 ;  11  Pet.  102. 

IMPORTS.  Goods  or  other  property  im- 
ported or  brought  into  the  country  from  for 
eign  territory.  Story,  Const.  1 949.  See  U. 
S.  Const,  art.  1,  g  10 ;  7  How.  477. 

IMPORTUNITY.  Urgent  solicitation, 
with  troublesome  frequency  and  pertinacity. 

Wills  and  devises  are  sometimes  set  aside 
in  consequence  of  the  importunity  of  those 
who  have  procured  them.  Whenever  the  im- 
portunity IS  such  -as  to  deprive  the  devisor  of 
the  freedom  of  his  will,  the  devise  becomes 
fi-audulent  and  void.  Dane,  Abr.  c.  127,  a. 
14,  s.  5,  6,  7 ;  2  Phill.  Ecel.  551,  552. 

IMPOSITIONS.  Imposts,  taxes,  or  con- 
tributions. 

IMPOSTS.  Taxes,  duties,  or  impositions. 
A  duty  on  imported  goods  or  merchandise. 
Federalist,  no.  30 ;  Elliott,  Deb.  289 ;  Story, 
Const,  i  949. 

The  constitution  of  the  United  States  gives 
congress  power  "to  lay  and  collect  taxes,  du- 
ties, excises,  and  imposts,"  and  prohibits  the 
states  from  laying  "any  imposts  or  duties  on 
exports  or  imports"  without  the  consent  of 
congress.  U.  S.  Const,  art.  1,  g  8,  n.  1 ;  art. 
1,  I  10,  n.  2.  See  Bacon,  Abr.  Smuggling ; 
Davis,  Imp. ;  Coke,  2d  Inst.  62 ;  Dig.  165,  n. 

IMPOTENCE.  In  Medical  Jurispru- 
dence. The  incapacity  for  copulation  or 
propagating  the  species.  It  has  also  been 
used  synonymously  with  sterility. 

3.  Impotence  may  be  considered  as  incura- 
ble, curable,  accidental,  or  temporary.  Abso- 
lute or  incurable  impotence  is  that  for  which 
there  is  no  known  relief,  principally  origin- 
ating in  some  malformation  or  defect  of  the 
genital  organs.  Where  this  defect  existed  at 
the  time  of  the  marriage,  and  was  incurable, 
by  the  ecclesiastical  law  and  the  law  of  seve- 
ral of  the  American  states  the  marriage  may 
be  declared  void  ab  initio.  Comyns,  Dig.  Ba- 
ron and  Feme  (C  3) ;  Bacon,  Abr.  Marriage, 
efc.  (E3);  1  Blackstone,  Coram.  440;  1  Beck, 
Med.  Jur.  67  ;  Code,  5. 17. 10 ;  Poynter,  Marr. 
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6  Div.  c.  8  ;  5  Paige,  Oh.  N.  Y.  554 ;  Merlin, 
Rep.  Impuissance.  But  it  seems  the  party 
naturally  impotent  cannot  allege  that  fact  for 
the  purpose  of  obtaining  a  divorce.  3  Phill. 
Ecol.  147 ;  1  Eng.  Eocl.  384.  See  2  Phill. 
Eccl.  10 ;  3  id.  325 ;  1  Eng.  Eccl.  408 ;  1 
Chitty,  Med.  Jur.  377  ;  Ryan,  Med.  Jur.  OS- 
Ill  ;  Bishop,  Marr.  &  Div. ;  1  Blackstone, 
Comm.  440;  1  Hagg.  725.  See,  as  to  the 
signs  of  impotence,  1  Briand,  M6d.  Leg.  c. 
2,  art.  2,  g  2,  n.  1 ;  Dictionnaire  des  Sciences 
m^dicales,  art.  Impuissance ;  and,  generally, 
Trebuchet,  Jur.  de  la  M6d.  100-102  ;  1  State 
Tr.  315  ;  8  id.  App.  no.  1,  p.  23  ;  3  Phill.  147  ; 
1  Hagg.  Ecol.  523  ;  Foderfi,  M6d.  L6g.  J  237. 

IMPRESCRIPTIBILITY.  The  state 
of  being  incapable  of  prescription. 

A  property  which  is  held  in  trust  is  impre- 
scriptible :  that  is,  the  trustee  cannot  acquire 
a  title  to  it  by  prescription  ;  nor  can  the  bor- 
rower of  a  thing  get  a  right  to  it  by  any  lapse 
of  time,  unless  he  claims  an  adverse  right  to 
it  during  the  time  required  by  law. 

IMPRIMATUR  (;Lat.).  A  license  or 
allowance  to  one  to  print. 

At  one  time,  before  a  book  could  be  printed 
in  England,  it  was  requisite  that  a  permission 
should  be  obtained:  that  permission  was 
called  an  imprimatur.  In  some  countries 
where  the  press  is  liable  to  censure,  an  impri- 
matur is  required. 

IMPRIMERTT.  In  some  of  the  ancient 
English  statutes  this  word  is  used  to  signify 
a  printing-office,  the  art  of  printing,  a  print 
or  impression. 

IMPRIMIS  (Lat.).  In  the  first  place.  It 
is  commonly  used  to  denote  the  first  clause  in 
an  instrument,  especially  in  wills,  item  being 
used  to  denote  the  subsequent  clauses.  This 
is  also  its  classical  and  literal  meaning.  Ains- 
worth,  Diet.  See  Fleta,  lib.  2,  c.  54.  Impri- 
mitus  and  imprimum  also  occur.  DuOange, 
Prec.  Oh.  430;  Cases  temp.  Talb.  110;  6 
Madd.  Ch.  31 ;  Magna  Cart.  9  Hen.  III. ;  2 
Ano.  Laws  &  Inst,  of  Eng.  506. 

IMPRISONMENT.  The  restraint  of  a 
man's  liberty.      2  Bishop,  Grim.  Law,  ?  669. 

The  restraint  of  a  person  contrary  to  his 
will.  Coke,  2d  Inst.  589 ;  1  Baldw.  C.  0. 
239,  600. 

It  may  be  in  a  place  made  use  of  for  pur- 
poses of  imprisonment  generally,  or  in  one 
used  only  on  the  particular  occasion,  or  by 
words  and  an  array  of  force,  without  bolts  or 
bars,  in  any  locality  whatever.    9  N.  H.  491 ; 

7  Humphr.  Tenn.  43  ;     13  Ark.  43  ;     1  W. 
,  Blackst.  19  ;  7  Q.  B.  742 ;  1  Russell,  Crimes, 

Greaves  ed.  753.  A  forcible  detention  in  the 
street,  or  the  touching  of  a  person  by  a  peace- 
officer  by  way  of  arrest,  are  also  imprison- 
ments. Bacon,  Abr.  Trespass  (D  3);  1  Esp. 
431,  526.  See  7  Humphr.  Tenn.  43.  It  has 
been  decided  that  lifting  up  a  person  in  his 
chair  and  carrying  him  out  of  the  room  in 
which  he  was  sitting  with  others,  and  ex- 
cluding him  from  the  room,  was  not  an  impri- 
sonment, 1  Chitty,  Praot.  48 ;  and  the  merely 
Vol.  I.— 44 


giving  charge  of  a  person  to  a  peace-officer, 
not  followed  by  any  actual  apprehension  of 
the  person,  does  not  amount  to  an  imprison- 
ment, though  the  party,  to  avoid  it,  next  day 
attend  at  a  police,  1  Esp.  431 ;  3  Bos.  &  P. 
211 ;  1  Carr.  &  P.  153  ;  and  if,  in  consequence 
of  a  message  from  a  sherifi''s  officer  holding  a 
writ,  the  defendant  execute  and  send  him  a 
bail  bond,  such  submission  to  the  process  will 
not  constitute  an  arrest.  6  Barnew.  &  0. 528 ; 
Dowl.  &  R.  233. 

See,  generally,  Oomyns,  Dig.  Imprison- 
ment ;  1  Chitty,  Pract.  47 ;  3  Sharswood, 
Blackst.  Comm.  127 ;  2  Bishop,  Crim.  Law, 
§§  669  et  seq.;  1  Russell,  Crimes,  Greaves  ed. 
753  et  seq. 

IMPROBATION.  In  Scotch  Law.  An 

act  by  which  falsehood  and  forgery  are  proved. 
Erskine,  Inst  4  119 ;  Stair,  Inst.  4.  20 ;  Bell, 
Diet. 

IMPROPRIATION.  In  Ecclesiastical 
La'V7.  The  act  of  employing  the  revenues 
of  a  church  living  to  one's  own  use :  it  is  also 
a  parsonage  or  ecclesiastical  living  in  the 
hands  of  a  layman,  or  which  descends  by  in- 
heritance.    Techn.  Diet. 

IMPROVE.  To  impeach  as  false  or  forged. 
To  cultivate.     4  Cow.  N.  Y.  190. 

In  Scotch  La-w.  To  improve  a  lease 
means  to  grant  a  lease  of  unusual  duration  to 
encourage  a  tenant,  when  the  soil  is  exhaust- 
ed, etc.    Bell,  Diet. ;  Stair,  Inst.  p.  676,  g  23. 

IMPROVEMENT.  An  amelioration  in 
the  condition  of  real  or  personal  property 
efiected  by  the  expenditure  of  labor  or  money 
for  the  purpose  of  rendering  it  useful  for  other 
purposes  than  those  for  which  it  was  origin- 
ally used,  or  more  useful  for  the  same  pur- 


As  between  the  rightful  owner  of  lands 
and  an  occupant  who  in  good  faith  has  put 
on  improvements,  the  land  with  its  improve- 
ments belongs  to  the  rightful  owner  of  the 
land,  without  compensation  for  the  increased 
value  at  common  law,  8  Wheat.  1 ;  1  Dan. 
Ky.  481 ;  3  Ohio  St.  463  ;  4  McLean,  0.  0. 
489 ;  5  Johns.  N.  Y.  272 ;  2  Paine,  C.  0.  74 ; 
though  the  rule  is  otherwise  in  equity,  3  Atk. 
Oh.  134;  3  Sneed,  Tenn.  228  ;  1  Yerg.  Tenn. 
360 ;  24  Vt.  560 ;  2  Johns.  Cas.  N.  Y.  441, 
and  by  statute  in  some  of  the  states,  12  Mass. 
314;  10  Oush.  Mass.  451;  2  N.  H.  115;  4 
Vt.  37 ;  20  id.  614;  13  Ala.  n.  s.  31 ;  9  Me. 
62  ;  13  Ohio,  308  ;  9  111.  87  ;  9  6a.  133  :  12 
B.  Monr.  Ky.  195  ;  16  La.  423  ;  3  Cal.  69  ;  1 
Zabr.  N.  J.  248 ;  and  their  value  may  be  ofi'- 
set  to  an  action  for  mesne  profits  at  common 
law.  2  Wash.  0.  0.  165  ;  4  Cow.  N.  Y.  168 ; 
4  Dev.  No.  0.  95 ;  6  Humphr.  Tenn.  324;  1 
Story,  C.  0.  478 ;  2  Greene,  Iowa,  151 ;  3 
Iowa,  63. 

In  Patent  Law.  An  addition  of  some 
useful  thing  to  a  machine,  manufacture,  or 
composition  of  matter. 

The  patent  law  of  July  i,  1836,  authorizes  the 
granting  of  a  patent  for  any  new  and  useful  im- 
provement  on  any  art,  machine,  manufacture,  or 
composition  of  matter.     Sec.  6.    It  ia  often  very 
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difficult  to  say  vhat  ia  a  new  and  useful  improve- 
ment, the  cases  often  approaching  very  near  to  each 
other.  In  the  present  improved  state  of  machi- 
nery it  is  almost  impracticable  not  to  employ  the  same 
elements  of  motion,  and,  in  some  particulars,  the 
same  manner  of  operation,  to  produce  any  new 
effect.  1  Gall.  C.  C.  478 ;  2  id.  51.  See  4Barnew. 
4  Aid.  640 ;  2  Kent,  Comm.  370. 

IMPUBER  (Lat.).    In  ClvU  Lavr.    One 

who  is  more  than  seven  years  old,  or  out  of 
infancy,  and  who  has  not  attained  the  age 
of  puberty ;  that  is,  if  a  boy,  till  he  has  at- 
tained his  full  age  of  fourteen  years,  and  if 
a  girl,  her  full  age  of  twelve  years.  Domat, 
Liv.  Pr61.  t.  2,  s.  2,  n.  8. 

IMPUTATION  OP  PAYMENT.  In 
Civil  Law.  The  application  of  a  payment 
made  by  a  debtor  to  his  creditor. 

The  debtor  may  apply  his  payment  as  he 

S leases,  with  the  exception  that  in  case  of  a 
ebt  carrying  interest  it  must  be  first  applied 
to  discharging  the  interest. 

The  creditor  may  apply  the  funds  by  in- 
forming the  debtor  at  the  time  of  payment. 

The  law  imputes  in  the  neglect  of  the  par- 
ties to  do  so,  and  in  favor  of  the  debtor.  It 
directs  that  imputation  which  would  have 
been  best  for  the  debtor  at  the  time  of  pay- 
ment. Hence  it  applies  the  funds  to  obliga- 
tions most  burdensome  to  the  debtor:  e.g. 
to  a  mortgage  rather  than  to  a  book-ac- 
count, and  to  a  debt  which  would  render 
the  debtor  insolvent  if  unpaid,  rather  than 
to  any  less  important  one.  If  nothing  else 
appears  to  control  it,  the  rule  of  priority 
prevails. 

In  Louisiana  the  preceding  civil  law  rules 
are  in  force.  The  statutory  enactment,  Civ. 
Code,  art.  2159  et  seq.,  is  a  translation  of  the 
Code  NapoUon,  art.  1253-1256,  'slightly  al- 
tered. See  Pothier  on  Obligations,  n.  528, 
trans,  by  Evans,  and  the  notes.  Payment  is 
imputed  first  to  the  discharge  of  interest.  1 
Mart.  La.N.  S.571;  10  Rob.  La.  51;  5  La.  Ann. 
738.  But  if  the  interest  was  not  binding, 
being  usurious,  the  payment  must  go  to  the 
principal.  2  La.  Ann.  363  ;  5  id.  616.  The 
law  applies  a  payment  to  the  most  burden- 
some debt.  6  Mart.  La.  n.  s.  28 ;  10  La.  357 ; 
10  id.  1;  2  La.  Ann.  405,  520.  A  creditor's 
receipt  is  an  irrevocable  imputation,  except 
in  cases  of  surprise  or  fraud.  2  La.  Ann.  24 ; 
3  id.  351,  810.  See,  also,  late  cases  of  impu- 
tation in  6  La.  Ann.  774 ;  9  id.  455  ;  12  id. 
20.  The  cases  arise  under  the  Civil  Code, 
art.  2159-2162.  See  Appropriation  of  Pay- 
ments. 

IN  ACTION.  A  thing  is  said  to  be  in 
action  when  it  is  not  in  possession,  and  for  its 
recovery,  the  possessor  unwilling,  an  action 
is  necessary.  2  Sharswood,  Blackst.  Comm. 
396.     See  Chose  in  Action. 

IN  aJQUALI  JURE  (Lat.).  In  equal 
right.     See  Maxims. 

IN  ALIO  LOCO.  See  Cepit  in  Alio 
Loco. 

IN  AUTRE  DROIT  (L.  Fr.).  In  an- 
other's right.    As  representing  another.    An 


executor,  administrator,  or  trustee  sues  in 
autre  droit. 

IN  BLANK.  Without  restriction.  Ap- 
plied to  indorsements  on  promissory  notes 
where  no  indorsee  is  named. 

IN  CAPITA  (Lat.).  To  or  by  the  heads 
or  polls.  Thus,  where  persons  succeed  to 
estates  in  capita,  they  take  each  an  equal 
share;  so,  where  a  challenge  to  a  jury  is  in 
capita,  it  is  to  the  polls,  or  to  the  jurors  indi- 
vidually, as  opposed  to  a  challenge  to  the 
array.  3  Sharswood,  Blackst.  Comm.  361. 
Per  capita  is  also  used. 

IN  CAPITE  (Lat.).  In  chief.  A  tenant 
in  capite  was  one  who  held  directly  of  the 
crown,  2  Sharswood,  Blackst.  Comm.  60, 
whether  by  knight's  service  or  socage.  But 
tenure  in  capite  was  of  two  kinds,  general 
and  special;  the  first  from  the  king  (caput 
regni),  the  second  from  a  lord  (caput  j'eudi). 
A  holding  of  an  honor  in  king's  lands,  but 
not  immediately  of  him,  was  yet  a  holding  in 
capite.  Kitchen,  127 ;  Dy.  44 ;  Fitzherbert, 
Nat.  Brev.  5.  Abolished  by  12  Car.  II.  c. 
24.  ^ 

IN  CHIEF.  Principal;  primary;  directly 
obtained.  A  term  applied  to  the  evidence 
obtained  from  a  witness  upon  his  examination 
in  court  by  the  party  producing  him,  in  rela- 
tion to  the  matter  in  issue  at  the  trial.  The 
examination  so  conducted  for  this  purpose. 

Evidence  or  examination  in  chief  is  to  be 
distinguished  from  evidence  given  on  cross- 
examinationand  from  evidence  given  upon  the 
voir  dire. 

Evidence  in  chief  shovli  be  confined  to  such 
matters  as  the  pleadings  and  the  opening 
warrant;  and  a  departure  from  this  rule  will 
be  sometimes  highly  inconvenient,  if  not  fatal. 
Suppose,  for  example,  that  two  assaults  have 
been  committed,  one  in  January  and  the  other 
in  February,  and  the  plaintiff'  prove  his  cause 
of  action  to  have  been  the  assault  in  January; 
he  cannot  abandon  that,  and  afterwards  prove 
another  committed  in  February,  unless  the 
pleadings  and  openings  extend  to  both.  1 
Campb.  473.  See,  also,  6  Carr.  &  P.  73  ;  1 
Mood.  &  R.  282. 

This  matter,  however,  is  one  of  practice ; 
and  a  great  variety  of  rules  exist  in  the  differ- 
ent states  of  the  United  States,  the  leading 
object,  however,  being  in  all  cases  the  same, 
— to  prevent  the  plaintiff'  from  introducing  in 
evidence  a  diff'erent  case  from  the  one  which 
he  had  prepared  the  defendant  to  expect  from 
the  pleadings. 

IN  COMMEND  AM  (Lat.).  The  state 
or  condition  of  a  church  living  which  is  void 
or  vacant,  and  which  is  commended  to  the 
care  of  some  one.  In  Louisiana  there  is  a 
species  of  partnership  called  partnership  in 
commendam.     See  Comme.ndam. 

IN  CUSTODIA  LEGIS  (Lat.).  In  the 
custody  of  the  law.  In  general,  when  things 
are  in  custodia  legis,  they  cannot  be  dis- 
trained, nor  otherwise  interfered  with  by  a  pri- 
vate person,  or  by  another  officer  acting  under 
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authority  of  a  different  court  or  jurisdiction. 
10  Pet.  400;  20  How.  583,  and  cases  cited. 

IN  ESSE  fLat.).  In  being.  In  existence. 
An  event  ■whicn  may  happen  is  inposse;  when 
it  has  happened,  it  is  in  esse.  The  term  is 
often  used  of  liens  or  estates.  A  child  in  its 
mother's  womb  is,  for  some  purposes,  regarded 
as  in  esse. 

IN  EXTREMIS  (Lat.).  At  tfie  very  end. 
In  the  last  moments. 

IN  FACIE  ECCLESIJB  (Lat.).  In  the 
face  or  presence  of  the  church.  A  marriage 
is  said  to  be  made  in  facie  ecclesice  when 
made  in  a  consecrated  church  or  chapel,  or 
by  a  clerk  in  orders  elsewhere;  and  one  of 
these  two  things  is  necessary  to  a  marriage 
in  England  in  order  to  the  wife's  having 
dower,  unless  there  be  a  dispensation  or  li- 
cense. Bright,  Huab.  &  Wife,  pp.  370,  371, 
391.  But  see  6  &  7  Will.  IV.  c.  85  ;  1  Vict, 
c.  22 ;  3  &  4  Vict.  c.  72.  It  was  anciently 
the  practice  to  marry  at  the  church-door,  and 
there  make  a  verbal  assignment  of  dower. 
These  verbal  assignments,  to  prevent  fraud, 
were  necessarily  held  valid  only  when  made 
in  facie  et  ad  ostium  ecchsice.  See  2  Shars- 
wood,  Blackst.  Comm.  103 ;  Taylor,  Gloss. 

IN  FACIENDO  (Lat.).  In  doing.  Story, 
Eq.  Jur.  S  1308. 

IN  PAVORBM  LIBERTATIS  (Lat.). 
In  favor  of  liberty. 

IN  PAVOREM  VIT.a!  (Lat.).  In  favor 
of  life. 

IN  FIERI  (Lat.).  In  being  done;  in  pro- 
cess of  completion.  A  thing  is  said  to  rest 
in  fieri  when  it  is  not  yet  complete :  e.g.  the 
records  of  a  court  were  anciently  held  to  be 
in  fieri,  or  incomplete,  till  they  were  recorded 
on  parchment,  but  now  till  the  giving  of  judg- 
ment, after  which  they  can  be  amended  only 
during  the  same  term.  2  Barnew.  &  Ad.  791 ; 
3  Sharswood,  Blackst.  Comm.  407.  It  is  also 
used  of  contracts. 

IN  FORMA  PAUPERIS  (Lat.).  In 
the  character  or  form  of  a  poor  man. 

When  a  person  is  so  poor  that  he  cannot 
bear  the  charges  of  suing  at  law  or  in  equity, 
upon  making  oath  that  he  is  not  worth  five 
pounds,  and  bringing  a  certificate  from  a 
counsellor  at  law  that  he  believes  him  to  have 
a  just  cause,  he  is  permitted  to  sue  in  forma 
pauperis,  in  the  manner  of  a  pauper ;  that  is, 
he  is  allowed  to  have  original  writs  and  sub- 
poenas gratis,  and  counsel  assigned  him  with- 
out fee.  3  Blackstone,  Comm.  400.  See  3 
Johns.  Ch.  N.Y.  65;  1  Paige,  Ch.  N.Y.588; 
3  id.  273  ;  5  id.  58  ;  2  Moll.  475. 

IN  FORO  CONSCIENTI^  (Lat.). 
Before  the  tribunal  of  conscience  ;  conscien- 
tiously. The  term  is  applied  to  moral  obli- 
gations as  distinct  from  the  obligations  which 
the  law  enforces.  In  the  sale  of  property, 
for  example,  the  concealment  of  facts  by  the 
vendee  which  may  enhance  the  price  is  wrong 
in  faro  conscientice,  but  there  is  no  legal  obli- 
gation on  the  part  of  the  vendee  to  disclose 
them,   and  the  contract  will  be  good  if  not 


vitiated  by  fraud.  Pothier,  Vent.  part.  2,  c. 
2,  n.  233  ;  2  Wheat.  185,  note  c. 

IN  FRAUDEM  LEGIS  (Lat.).  In  fraud 
of  the  law ;  contrary  to  law.  Taylor,  Gloss. 
Using  process  of  law  for  a  fraudulent  pur- 
pose ;  and  if  a  person  gets  an  affidavit  of  ser- 
vice of  declaration  in  ejectment,  and  thereupon 
gets  judgment  and  turns  the  tenant  out,  when 
he  has  no  manner  of  title  in  a  house,  he  is  lia- 
ble as  a  felon,  for  he  used  the  process  of  law 
infraudem  legis.    1  Ld.  Kaym.  276;  Sid.  254. 

An  act  done  infraudem  legis  cannot  give 
right  of  action  in  the  courts  of  the  country 
whose  laws  are  evaded.     1  Johns.  N.  Y.  433. 

IN  FXJLL  LIFE.  Neither  physically  nor 
civilly  dead.  The  term  life  alone  has  also 
been  taken  in  the  same  sense,  as  including 
natural  and  civil  life :  e.g.  a  lease  made  to  a 
person  during  life  is  determined  by  a  civil 
death,  but  if  during  natural  life  it  would  be 
otherwise.  2  Coke,  48.  It  is  a  translation 
of  the  French  phrase  en  plein  vie.  Law  Fr. 
&  Lat.  Diet. 

IN  GENERALI  PASS  AGIO  (L.  Lat.). 
In  the  general  passage ;  passagium  being  a 
journey,  or,  more  properly,  a  voyage,  and  espe- 
cially when  used  alone  or  with  the  adjectives 
magnum,  generate,  etc., — the  journey  to  Jeru- 
salem of  a  crusader,  especially  of  a  king.  36 
Hen.  III. ;  3  Prynne,  Collect.  767  ;  DuCange. 

In  generali  passagio  was  an  excuse  for  non- 
appearance in  a  suit,  which  put  ofT  the  hear- 
ing sine  die ;  but  in  simplici peregrinatione  or 
passagio — i.e.  being  absent  on  a  private  pil- 
grimage to  the  Holy  Land — put  off  the  hear- 
ing for  a  shorter  time.     Bracton,  338. 

IN  GENERE  (Lat.).  In  kind;  of  the 
same  kind.  Things  which  when  bailed  may 
be  restored  in  genere,  as  distinguished  from 
those  which  must  be  returned  in  specie,  or 
specifically,  are  called  fungibles.  Kaufman, 
Mackeldey,  Civ.  Law,  |  148,  note. 

Heineccius,  Elem.  Jur.  Civ.  i  619,  defines 
genus  as  what  the  philosophers  call  species, 
viz.:  a  kind.     See  Dig.  12.  1.  2.  1. 

IN  GREMIO  LEGIS  (Lat.).  In  the 
bosom  of  the  law.  This  is  a  figurative  ex- 
pression, by  which  is  meant  that  the  subject 
IS  under  the  protection  of  the  law :  as,  where 
land  is  in  abeyance. 

IN  GROSS.  At  large ;  not  appurtenant 
or  appendant,  but  annexed  to  a  man's  person : 
e.g.  common  granted  to  a  man  and  his  heirs 
by  deed  is  common  in  gross ;  or  common  in 
gross  may  be  claimed  by  prescriptive  right. 
2  Blackstone,  Comm.  34. 

IN  INITIALIBUS  (Lat.).  In  Scotch 
Law.  In  the  preliminaries.  Before  a  wit- 
ness is  examined  as  to  the  cause  in  which  he 
is  to  testify,  he  must  deny  bearing  malice  or 
ill  will,  being  instructed  what  to  say,  or  hav- 
ing been  bribed,  and  these  matters  are  called 
initialia  testimonii,  and  the  examination  on 
them  is  said  to  be  in  initialibus:  it  is  similar 
to  our  voir  dire.  Bell,  Diet.  Initialia  Testi- 
monii; Erskine,  Inst.  p.  451 ;  Halkerston. 
Tech.  Terms, 


IN  INTEGRUM 


692 


IN  NUBIBUS 


IN  INTEGRUM  (Lat.).  The  original 
condition.  See  Restitutio  in  Integrdm. 
Vicat,  Voo.  Jur.  Integer. 

IN  INVITUM  (Lat.).  Unwillingly. 
Taylor,  Gloss.  Against  an  unwilling  party 
(or  one  who  has  not  given  his  consent),  by 
operation  of  law.  Wharton,  Diet,  2d  Lond.  ed. 

IN  ITINERIi  (Lat.).  On  a  journey ;  on 
the  way.  Justices  in  itinere  were  justices  in 
eyre,  who  went  on  circuit  through  the  king- 
dom for  the  purpose  of  hearing  causes.  3 
Sharswood,  Blackst.  Comm.  351 ;  Spelman, 
Gloss.  In  itinere  is  used  in  the  law  of  lien, 
and  is  there  equiyalent  to  in  transitu ;  that 
is,  not  yet  delivered  to  vendee. 

IN  JUDICIO  (Lat.).  In  or  by  a  judicial 
proceeding  ;  in  court.  In  judicio  non  credi- 
iur  ninjuratis,  in  judicial  proceedings  no  one 
is  believed  unless  on  oath.  Croke  Car.  64. 
See  Braoton,  fol.  98  6,  106,  287  6,  et  passim. 

In  Civil  Lavr.  The  proceedings  before  a 
praetor,  from  the  bringing  the  action  till  issue 
joined,  were  said  to  be  injure ;  but  after  issue 
joined,  when  the  cause  came  before  the  Judex, 
the  proceedings  were  said  to  be  in  judieio. 
See  Judex. 

IN  JURE  (Lat.  in  law).  In  CivU  Law. 
A  phrase  which  denotes  the  proceedings  in  a 
cause  before  the  pr»tor,  up  to  the  time  when 
it  is  laid  before  a  judex ;  that  is,  till  issue 
joined  (litis  contestatio) ;  also,  the  proceedings 
in  causes  tried  throughout  by  the  praetor 
(cognitiones  exiraordinarice).  Vicat,  Voc. 
Jur.  Jus. 

In  English  Law.  In  law  ;  rightfully ;  in 
right.  In  jure,  non  remoia  causa,  sedproxima, 
spectatur.  Broom,  Max.  104.  Incorporeal 
as  right  of  jurisdiction,  are 
;  only  in  jure,  in  right,  or  contem- 
ilnw,  and  to  admit  of  only  a  symbo- 
dsliS^eryr -^ge  Halkerston,  Tech.  Terms. 

IN  LIMINE  (Lat.).  In  or  at  the  begin- 
ning. This  phrase  is  frequently  used :  as, 
the  courts  are  anxious  to  check  crimes  iii 
limine. 

IN  LITEM  (Lat.  ad  litem).  For  a  suit; 
to  the  suit.     Greenleaf,  Ev.  ?  348. 

IN  LOCO  PARENTIS  (Lat.).  In  the 
place  of  a  parent :  as,  the  master  stands  to- 
wards his  apprentice  in  loco  parentis. 

IN  MERCY.  To  be  in  mercy  is  to  be  at 
the  discretion  of  the  king,  lord,  or  judge  in 
punishing  any  offence  not  directly  censured 
by  the  law.  Thus,  to  be  in  the  grievous  mercy 
of  the  king  is  to  be  in  hazard  of  a  great  pe- 
nalty. 11  Hen.  VI.  c.  6.  So,  where  tne  plain- 
tiff failed  in  his  suit,  he  and  his  pledges  were 
in  the  mercy  of  the  lord,  pro  falso  clamore 
suo.  This  is  retained  nominally  on  the  re- 
cord. 3  Sharswood,  Blackst.  Comm.  376.  So 
the  defendant  is  in  mercy  if  he  fail  in  his  de- 
fence.    Id.  398. 

IN  MISERICORDIA  (Lat.  in  mercy). 
The  entry  on  the  record  where  a  party  was 
in  mercy  was,  Ideo  in  misericordia,  etc.  The 
phrase  was  used  because  the  punishment  in 
luch  cases  ought  to  be  moderate.    See  Magna 


Cart.  c.  14 ;  Braoton,  lib.  4,  tr.  5,  c.  6.  ^m«- 
times  misericordia  means  the  being  quiii  uf 
all  amercements. 

IN  MITIORI  SENSU  (Lat.  in  a  milder 
acceptation). 

A  phrase  denoting'  a  rule  of  construction 
formerly  adopted  in  slander  suits,  the  object 
of  which  was  to  construe  phrases,  if  possible, 
so  that  they  would  not  support  an  action. 
Ingenuity  was  continually  exercised  to  de- 
vise or  discover  a  meaning  which  by  some 
remote  possibility  the  speaker  might  have 
intended;  and  some  ludicrous  examples  of 
this  ingenuity  may  be  found.  To  say  of  a 
man  who  was  making  his  livelihood  by  buy- 
ing and  selling  merchandise,  "  He  is  a  base, 
broken  rascal ;  he  has  broken  twice,  and  I'll 
make  him  break  a  third  time,"  was  gravely 
asserted  not  to  be  actionable, — "nepoetdar 
porter  action,  car  poet  estre  intend  de  burst- 
ness  de  belli/."  Latch,  114.  And  to  call  a 
man  a  thief  was  declared  to  be  no  slander, 
for  this  reason :  "perhaps  the  speaker  might 
mean  he  had  stolen  a  lady's  heart." 

S.  The  rule  now  is  to  construe  words  agree- 
ably to  the  meaning  usually  attached  to  them. 
It  was  long,  however,  before  this  rule,  ra- 
tional as  it  is,  and  supported  by  every  legal 
analogy,  prevailed  in  actions  for  words,  and 
before  the  favorite  doctrine  of  construing 
words  in  their  mildest  sense,  in  direct  oppo- 
sition to  the  finding  of  the  jury,  was  finally 
abandoned  by  the  courts.  ""For  some  inscru- 
table reason,"  said  Gibson,  J.,  in  a  very  re- 
cent case,  "the  earlier  English  judges  dis- 
couraged the  action  of  slander  by  all  sorts 
of  evasions,  such  as  the  doctrine  of  mitiori 
sensu,  and  by  requiring  the  slanderous  charge 
to  have  been  uttered  with  the  technical  pre- 
cision of  an  indictment.  But,  as  this  discou- 
ragement of  the  remedy  by  process  of  law 
was  found  inversely  to  encourage  the  remedy 
by  battery,  it  has  been  gradually  falling  into 
disrepute,  inasmuch  that  the  precedents  in 
Croke's  Reports  are  beginning  to  be  consi- 
dered apocryphal."  20  Penn.  St.  162 ;  7  Serg. 
&  R.  Penn.  451 ;  1  Nott  &  M'C.  So.  C.  217 ; 
2  id.  511 ;  8  Mass.  248  ;  1  Wash.  Va.  152 ;  1 
Kirb.  Conn.  12 ;  Heard,  Lib.  &  Sland.  §  102. 

IN  MORA  (Lat.).     In  delay. 

IN  MORTUA  MANU  (Lat.  in  a  dead 
hand).  Property  owned  by  religious  socie- 
ties was  said  to  be  held  in  moriua  manu,  or 
in  mortmain,  since  religious  men  were  eivili- 
termortui.  1  Sharswood,  Blackst.  Comm.  479; 
Taylor,  Gloss. 

IN  NUBIBUS  (Lat.).  In  the  clouds;  in 
abeyance ;  in  custody  of  law.  In  nubibvs, 
in  mare,  in  terrd  vel  in  eustodid  legis:  in  the 
air,  earth,  or  sea,  or  in  the  custody  of  the 
law.  Taylor,  Gloss.  In  case  of  abeyance, 
the  inheritance  is  figuratively  said  to  rest  in 
nubibus,  or  in  gremio  legis:  e.g.  in  case  of  a 
grant  of  life  estate  to  A,  and  afterwards  to 
heirs  of  Richard,  Richard  in  this  case,  being 
alive,  has  no  heirs  until  his  death,  and,  con- 
sequently, the  inheritance  is  considered  as 
resting  in  nubibas,  or  in  the  clouds,  till  the 
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death  of  A,  when  the  contingent  remainder 
either  vesta  or  is  lost,  and  the  inheritance 
goes  over.  See  2  Sharswood,  Blackst;  Comm. 
107,  n. ;  1  Colie,  137. 

IN  NULLO  EST  ERRATUM  (Lat.). 
In  Pleading.  A  plea  to  errors  assigned  on 
proceedings  in  error,  by  which  the  defendant 
in  error  affirms  there  is  no  error  in  the  record. 
As  to  the  effect  of  such  plea,  see  1  Ventr. 
262;  1  Strange,  684;  9  Mass.  532;  1  Burr. 
410 ;  T.  Raym.  231.  It  is  a  general  rule 
that  the  plea  in  nulla  est  erratum  confesses 
the  fact  assigned  for  error,  Yelv.  57  ;  Dane, 
Abr.  Index,  but  not  a  matter  assigned  con- 
trary to  the  record.  7  Wend.  N.  Y.  55 ;  Bacon, 
Abr.  Error  (G). 

IN  ODIUM  SPOLIATORIS  (Lat.). 
In  hatred  of  a  despoiler.  All  things  are  pre- 
sumed against  a  despoiler  or  wrong-doer :  in 
odium  spoliatoris  omnia  prassumuntur. 

IN  PAPER.  In  English  Practice.  A 
term  used  of  a  record  until  its  final  enrol- 
ment on  the  parchment  record.  3  Shars- 
wood, Blacltst.  Comm.  406  ;  10  Mod.  88  ;  2 
Lilly,  Abr.  322 ;  4  Geo.  II. 

IN  PARI  CAUSA  (Lat.).  In  an  equal 
cause.  It  is  a  rule  that  when  two  persons 
have  equal  rights  in  relation  to  a  particular 
thing,  the  party  in  possession  is  considered 
as  having  the  better  right:  in  pari  causa 
possessor  potior  est.  Dig.  50. 17. 128 ;  1  Bou- 
vier,  Inst.  n.  952.     See  Maxims. 

IN  PARI  DELICTO  (Lat.).  In  equal 
fault ;  equal  in  guilt.  Neitlier  courts  of  law 
nor  of  equity  will  interpose  to  grant  relief  to 
the  parties,  when  an  illegal  agreement  has 
been  made  and  both  parties  stand  in  pari 
delicto.  The  law  leaves  them  where  it  finds 
them,  according  to  the  maxim,  in  pari  delicto 
potior  est  conditio  defendentis  et  possidendis. 
1  Bouvier,  Inst.  n.  769.     See  Maxims. 

IN  PARI  MATERIA  (Lat.).  Upon  the 
same  matter  or  subject.  Statutes  in  pari  ma- 
teria are  to  be  construed  together. 

IN  PERPETUAM  REI  MEMORIAM 

(Lat.).  For  the  perpetual  memory  or  remem- 
brance of  a  thing.     Gilbert,  For.  Eom.  118. 

IN  PERSONAM  (Lat.).  A  remedy 
where  the  proceedings  are  against  the  per- 
son, in  contradistinction  to  those  which  are 
against  specific  things,  or  in  rem,  1  Bouvier, 
lust.  u.  2646. 

IN  POSSE  (Lat.).  In  possibility ;  not  in 
actual  existence:  used  in  contradistinction 
to  in  esse. 

IN  PRiESENTI  (Lat.).  At  the  present 
time :  used  in  opposition  to  in  futuro.  A 
marriage  contracted  in  words  de  prcesenti  is 
good :  as,  I  take  Paul  to  be  my  husband,  is 
a  good  marriage ;  but  words  de  futuro  would 
not  be  sufficient,  unless  the  ceremony  was 
followed  by  consummation.  1  Bouvier,  Inst. 
n.  258.     See  Debitum  in  Present:. 

IN  PRINCIPIO  (Lat.).  At  the  begin- 
ning. This  is  frequently  used  in  citations : 
as,  Bacon,  Abr.  Legacies,  in  pr.  I 


IN  PROPRIA  PERSONA  (Lat.).  In 
his  own  person;  himself:  as,  the  defendant 
appeared  in  proprid  pe/rsond;  the  plaintiff 
argued  the  cause  in  proprid  persond. 

IN  RE  (Lat.).  In  the  matter:  as,  in  re 
A  B,  in  the  matter  of  A  B. 

IN  REBUS  (Lat.).  In  things,  cases,  or 
matters. 

IN  REM  (Lat.).  A  technical  term  used 
to  d-esignate  proceedings  or  actions  instituted 
against  the  thing,  in  contradistinction  to  per- 
sonal actions,  which  are  said  to  be  in  per- 
sonam. 

Proceedings  in  rem  include  not  only  those 
instituted  to  obtain  decrees  or  judgments 
against  property  as  forfeited  in  the  admi- 
ralty or  the  English  exchequer,  or  as  prize, 
but  also  suits  against  property  to  enforce  a 
lien  or  privilege  in  the  admiralty  courts,  and 
suits  to  obtain  the  sentence,  judgment,  or 
decree  of  other  courts  upon  the  personal  sta- 
tus or  relations  of  the  party,  such  as  mar- 
riage, divorce,  bastardy,  settlement,  or  the 
like.     1  Greenleaf,  Ev.  §^  525,  541. 

Courts  of  admiralty  enforce  the  perform- 
ance of  a  contract,  when  its  performance  is 
secured  by  a  maritime  lien  or  privilege,  by 
seizing  into  their  custody  the  very  subject  of 
hypothecation.  In  these  suits,  generally,  the 
parties  are  not  personally  bound,  and  the  pro- 
ceedings are  confined  to  the  thing  in  specie. 
Brown,  Civ.  &  Adm.  Law,  98.  And  see  2 
Gall.  C.  C.  200 ;  3  Term,  269,  270. 

There  are  cases,  however,  where  the  re- 
medy is  either  in  personam  or  in  rem.  Sea- 
men, for  example,  may  proceed  against  the 
ship  or  freight  for  their  wages,  and  this  is 
the  most  expeditious  mode ;  or  they  may  pro- 
ceed against  the  master  or  owners.  4  Burr. 
1944 ;  2  Brown,  Civ.  &  Adm.  Law,  396.  See, 
generally,  1  Phillipps,  Ev.  254;  1  Starkie, 
Ev.  228 ;  Dane,  Abr. ;  Sergeant,  Const.  Law, 
202,  203,  212 ;  Parsons,  Marit.  Law. 

IN  RENDER.  A  thing  in  a  manor  is 
said  to  lie  in  render  when  it  must  be  ren- 
dered or  given  by  the  tenant,  e.g.  rent ;  to  lie 
in  prender,  when  it  may  be  taken  by  the  lord 
or  his  officer  when  it  chance.  West,  Sym- 
bol, pt.  2,  Fines,  §  126.       • 

IN  RERUM  NATURA  (Lat.).  In  the 
nature  (or  order)  of  things ;  in  existence. 
Not  in  rerum  naturd  is  a  dilatory  plea,  im- 
porting that  the  plaintiff  is  a  fictitious  person. 

In  Civil  La-w.  A  broader  term  than  in 
rebus  humanis:  e.g.  before  quickening,  an 
infant  is  in  rerum  naturd,  but  not  in  rebus 
humanis;  after  quickening,  he  is  in  rebus 
humanis  as  well  as  in  rerum  naturd.  Cal- 
vinus.  Lex. 

IN  SOLIDUM,  IN  SOLIDO  (Lat.). 
In  Civil  La-w.  For  the  whole ;  as  a  whole. 
An  obligation  or  contract  is  said  to  be  in  so- 
lido  or  in  solidum  when  each  is  liable  for  the 
whole,  but  so  that  a  payment  by  one  is  pay- 
ment for  all:  i.e.  it  is  a  joint  and  several  con- 
ract. 

Possession  is  said  to  be  in  solidum  when  it 
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is  exclusive.  "Duo  in  solidum  precario  ha- 
bere non  magia  possunt,  quam  duo  in  aolidum 
vi  possidere  aui  clam;  nam  neguejustce  negue 
injustce  possessiones  duce  eoncurrere  poisuiit." 
Savigny,  lib.  3,  g  11. 

IN  SPECIE  _(Lat.).  In  the  same  form : 
e.g.  a  ship  is  said  to  no  longer  exist  in  specie 
when  she  no  longer  exists  as  a  ship,  but  as  a 
mere  congeries  of  planks.  8  Barnew.  &  C. 
561 ;  Arnould,  Ins.  1012.  To  decree  a  thing 
in  specie  is  to  decree  the  performance  of  that 
thing  specifically. 

IN  STATU  Qtro  (Lat.).  In  the  same 
situation  as  ;  in  the  same  condition  as. 

IN  TERROREM  (Lat.).  By  way  of 
threat,  terror,  or  warning.  For  example, 
when  a  legacy  is  given  to  a  person  upon 
condition  not  to  dispute  the  validity  or  the 
dispositions  in  wills  and  testaments,  the  con- 
ditions are  not,  in  general,  obligatory,  but 
only  in  terrorem:  if,  therefore,  there  exist 
probabilis  causa  litigandi,  the  non-observ- 
ance of  the  conditions  will  not  be  a  forfeit- 
ure. 2  Vern.  Ch.  90;  1  Hill,  Abr.  253;  3  P. 
Will.  Ch.  344;  1  Atk.  Ch.  404.  But  when 
the  acquiescence  of  the  legatee  appears  to  be 
a  material  ingredient  in  the  gift,  the  bequest 
is  only  quousque  the  legatee  shall  refrain 
from  disturbing  the  will.  2  P.  Will.  Ch.  52; 
2  Ventr.  Ch.  352.  For  cases  of  legacies  given 
to  a  wife  while  she  shall  continue  unmarried, 
see  1  Madd.  Ch.  590 ;  1  Roper,  Leg.  558. 

IN  TERROREM  POPULI  (Lat.  to  the 
terror  of  the  people). 

A  technical  phra,3e  necessary  in  indict- 
ments for  riots.     4  Carr.  &  P.  373. 

Lord  Holt  has  given  a  distinction  between 
those  indictments  in  which  the  words  in  ter- 
rorem populi  are  essential,  and  those  wherein 
they  may  be  omitted.  He  says  that,  in  indict- 
ments for  that  species  of  riots  which  consist 
in  going  about  armed,  etc.  without  commit- 
ting any  act,  the  words  are  necessary,  be- 
cause the  offence  consists  in  terrifying  the 
J)ublic ;  but  in  those  riots  in  which  an  un- 
awful  act  is  committed,  the  words  are  useless. 
11  Mod.  116;  10  Mass.  518. 

IN  TOTIDEM  VERBIS  (Lat.).  In  just 
so  many  words:  as,  the  legislature  has  de- 
clared this  to  be  a  crime  in  iotidem  verbis. 

IN  TOTO  (Lat.).  In  the  whole;  wholly; 
completely:  as,  the  award  is  void  ire  foio.  In 
the  whole  the  part  is  contained:  in  ioto  et 
pars  coniinetur.    Dig.  50.  17.  123. 

IN  TRANSITU  (Lat.).  During  the 
transit,  or  removal  from  one  place  to  an- 
other.    See  Stoppage  in  Transitu. 

IN  VADIO  (Lat.).     In  pledge;  in  gage. 

IN  VENTRE  gA  MERE  (L.  F.).  In 
his  mother's  womb. 

2.  In  law  a  child  is,  for  all  beneficial  pur- 
poses, considered  as  born  while  in  ventre  sa 
mkre.  5  Term,  49 ;  Coke,  Litt.  36 ;  IP.  Will. 
Ch.329;  La.  Civ.  Code,  art.  948.  But  a  stran- 
ger can  acquire  no  title  by  descent  through 
a  child  in  ventre  sa  mire  who  is  not  subse- 
quently born  alive.     Such  a  child  is  enabled 


to  have  an  estate  limited  to  his  use,  1 
Blackstone,  Comm.  130;  may  have  a  distribu- 
tive share  of  intestate  property,  1  Ves.  Ch. 
81;  is  capable  of  taking  a  devise  of  lands, 

2  Atk.  Ch.  117;  1  Freem.  Ch.  224,  293;  takes 
under  a  marriage  settlement  a  provision  made 
for  children  living  at  the  death  of  the  father, 

I  Ves.  Ch.  85 ;  is  capable  of  taking  a  legacy, 
and  is  entitled  to  a  share  in  a  fund  bequeathed 
to  children  under  a  general  description  of 
"children,"  or  of  "children  living  at  the 
testator's  death,"  2  H.  Blaokst.  399;  2 
Brown,  Ch.  320;  2  Ves.  Ch.  673  ;  1  Sim.  &  S. 
Ch.  181 ;  1  Bos.  &  P.  243  ;  5  Term,  49;  see, 
also,  1  Ves.  Sen.  Ch.  85,  111 ;  1  P.  Will.  244, 
341  ;  2  id.U6;  2  Bro.  C.  C.  63;  Ambl.708, 
711 ;  1  Salk.  229 ;  2  Atk.  Ch.  114 ;  Prec.  Ch. 
50;  2  Vern.  Ch.  710;  7  Term,  100;  Bacon, 
Abr.  Legacies,  etc.  ( A) ;  3  Ves.  Ch.  486 ;  4  id. 
322 ;  1  Roper,  Leg.  52,  53 ;  5  Serg.  &,  R. 
Penn.  40 ;  may  be  appointed  executor.  Ba- 
con, Abr.  Infancy  (B). 

3.  A  bill  may  be  brought  in  its  behalf,  and 
the  court  will  grant  an  injunction  to  stay 
waste.     2  Vern.  Ch.  710 ;  Prec.  Ch.  50. 

The  mother  of  a  child  in  ventre  sa  mire  may 
detain  writings  on  its  behalf.  2  Vern.  Ch. 
710. 

The  destruction  of  such  a  child  is  a  high 
misdemeanor.  1  Blackstone,  Comm.  129, 130. 
See  2  Carr.  &  K.  784;  7  Carr.  &  P.  850. 

See  Posthumous  Child  ;  Curtesy  ;  Dowek. 

IN  WITNESS  -WHEREOF.  These 
words,  which,  when  conveyancing  was  in  the 
Latin  language,  were  in  cvjus  ret  testimo- 
nium, are  the  initial  words  of  the  concluding 
clause  in  deeds:  "In  witness  whereof  the 
said  parties  have  hereunto  set  their  hands," 
etc. 

INADEQUATE  PRICE.  A  term  ap- 
plied to  indicate  the  want  of  a  sufficient  con- 
sideration for  a  thing  sold,  or  such  a  price  as, 
under  ordinary  circumstances,  would  be  con- 
sidered insufficient. 

2.  Inadequacy  of  price  is  frequently  con- 
nected with  fraud,  gross  misrepresentations, 
or  an  intentional  concealment  of  defects  in 
the  thing  sold.  In  these  cases  it  is  clear  that 
the  vendor  cannot  compel  the  buyer  to  fulfil 
the  contract.  1  Lev.  Ill ;  1  Brown,  Pari. 
Cas.  187 ;  6  Johns.  N.  Y.  110 ;  3  Cranch, 
270 ;  4  Dall.  Penn.  250  ;  6  Yerg.  Tenn.  508 ; 

II  Vt.  315  ;   1  Mete.  Mass.  93  ;   20  Me.  462; 

3  Atk.  Ch.  283 ;  1  Brown,  Ch.  440. 

3.  In  general,  however,  inadequacy  of 
price  is  not  sufficient  ground  to  avoid  an  exe- 
cuted contract,  particularly  when  the  property 
has  been  sold  by  auction.  7  Ves.  Ch.  30, 35, 
n.;  3  Brown,  Ch.  228.  But  if  an  uncertain 
consideration,  as  a  life  annuity,  be  given  for 
an  estate,  and  the  contract  be  executory, 
equity,  it  seems,  will  enter  into  the  adequacy 
of  the  consideration.  7  Brown,  Pari.  Cas. 
184 ;  1  Brown,  Ch.  156.  See  1  Yeates,  Penn. 
312  ;  Sugden,  Vend.  189-199  ;  1  Ball  &  B. 
165  ;  1  M'Cord,  Ch.  So.  C.  383,  389,  390 ;  4 
Des.  Ch.  So.  C.  651.  And  if  the  price  be 
so  grossly  inadequate  and  given  under  such 


INADMISSIBLE 


695 


INCOMPETENCY 


circumstances  as  to  afford  a  necessary  pre- 
sumption of  fraud  or  imposition,  a  court  of 
equity  will  grant  relief,  b  Ga.  515  ;  19  Miss. 
21;  8B.Monr.Ky.ll;  2  Harr.  &G.Md.  114; 
11  N.H.  9 ;  1  Mete.  Mass.  93 ;  3  McLean,  0.  C. 
332;  Story,  Eq.  Jur.  J§  244,  245. 

INADMISSIBLE.  What  cannot  be  re- 
ceived. Parol  evidence,  for  example,  is  inad- 
missible to  contradict  a  ■written  agreement. 

IN.a3DIFICATIO  (Lat.).  In  CivU  Law. 
Building  on  another's  land  with  own  mate- 
rials, or  on  own  land  with  another's  materials. 
L.  7,  ii  10  &  12,  D.  de  Acquis.  Rer.  Domin.; 
Heineccius,  Elem.  Jur.  Civ.  I  363.  The  word 
is  especially  used  of  a  private  person's  build- 
ing so  as  to  encroach  upon  the  public  land. 
Calvinus,  Lex.  The  right  of  possession  of 
the  materials  yields  to  the  right  to  what  is  on 
the  soil.     Id. 

INALIENABLE.  A  word  denoting  the 
condition  of  those  things  the  property  in 
which  cannot  be  lawfully  transferred  from 
one  person  to  another.  Public  highways  and 
rivers  are  inalienable.  There  are  also  many 
rights  which  are  inalienable,  as  the  rights  of 
liberty  or  of  speech. 

INAtTGURATION.  A  word  applied  by 
the  Romans  to  the  ceremony  of  dedicating  a 
temple,  or  raising  a  man  to  the  priesthood, 
after  the  augurs  had  been  consulted. 

It  was  afterwards  applied  to  the  installaiion 
of  emperors,  kings,  and  prelates,  in  imitation 
of  the  ceremonies  of  the  Romans  when  they 
entered  the  temple  of  the  augurs.  It  is  ap- 
plied in  the  United  States  to  the  installation 
of  the  chief  magistrate  of  the  republic,  and 
of  the  governors  of  the  several  states. 

INCAPACITY.  The  want  of  a  quality 
legally  to  do,  give,  transmit,  or  receive  some- 
thing. 

In  general,  the  incapacity  ceases  with  the 
cause  which  produces  it.  ti  the  idiot  should 
obtain  his  senses,  or  the  married  woman's 
husband  die,  their  incapacity  would  be  at  an 
end.     See  Limitations,  Statute  of. 

INCENDIARY  (Lat.  incendium,  a  kin- 
dling). One  who  maliciously  and  wilfully  sets 
.another  person's  building  on  fire ;  one  guilty 
of  the  crime  of  arson.    See  Arson  ;  Burning. 

INCEPTION.  The  commencement ;  the 
beginning.  In  making  a  will,  for  example, 
the  writing  is  its  inception.  3  Coke,  31  6  ; 
Plowd.  343. 

INCEST.  The  carnal  copulation  of  a 
man  and  a  woman  related  to  each  other  in 
any  of  the  degrees  within  which  marriage  is 
prohibited  by  law.  Bishop,  Marr.  &  D.  214r- 
221.  It  is  punished  by  fine  and  imprison- 
ment, under  the  laws  of  the  respective  states. 
See  Dane,  Abr.  Index;  6  Conn.  446;  11  Ga. 
53 ;  1  Park.  Crim.  N.  Y.  344;  2  Bishop,  Crim. 
Law,  §  15. 

INCH  (Lat.  uncia).  A  measure  of 
length,  containing  one-twelfth  part  of  a  foot. 

INCHOATE.  That  which  is  not  yet 
completed  or  finished.     Contracts  are  consi- 


dered inchoate  until  they  are  executed  by  all 
the  parties  who  ought  to  have  executed  them. 
For  example,  a  covenant  which  purports  to 
be  tripartite,  and  is  executed  by  only  two  of 
the  parties,  is  incomplete,  and  no  one  is  bound 
by  it.  2  Halst.  N.  J.  142.  See  Locus  P<eni- 
tenti^. 

INCIDENT.  This  term  is  used  both  sub- 
stantively and  adjectively  of  a  thing  which, 
either  usually  or  naturally  and  inseparably, 
depends  upon,  appertains  to,  or  follows  an^ 
other  that  is  more  worthy.  For  example,  rent 
is  usually  incident  to  a  reversion,  1  Hilliard, 
Real  Prop.  243 ;  while  the  right  of  alienation 
is  necessarily  incident  to  a  fee-simple  at  com- 
mon law,  and  cannot  be  separated  by  a  grant. 
1  Washburn,  Real  Prop.  54.  So  a  court  baron 
is  inseparably  incident  to  a  manor,  in  Eng- 
land. Kitch.  36 ;  Coke,  Litt.  151.  AH  nomi- 
nate contracts  and  all  estates  known  to  com- 
mon law  have  certain  incidents  which  they 
draw  with  them  and  which  it  is  not  necessary 
to  reserve  in  words.     See  Jacob,  Law  Diet. 

INCIPITUR  (Lat.).  In  Practice.  This 
word,  which  means  "it  is  begun,"  signifies 
the  commencement  of  the  entry  on  the  roll 
on  signing  judgment,  etc. 

INCLUSIVE.  Comprehended  in  com- 
putation. In  computing  time,  as  ten  days 
from  a  particular  time,  one  day  is  generally 
to  be  included  and  one  excluded.  See  Ex- 
clusive. 

INCOME.  The  gain  which  proceeds  from 
property,  labor,  or  business :  it  is  applied  par- 
ticularly to  individuals ;  the  income  of  the 
government  is  usually  called  revenue. 

It  has  been  holden  that  a  devise  of  the  ins 
come  of  land  is  in  effect  the  same  as  a  devise 
of  the  land  itself.  9  Mass.  372 ;  1  Ashm. 
Penn.  136. 

INCOMMUNICACION.  In  Spanish 
Law.  The  condition  of  a  prisoner  who  is  not 
permitted  to  see  or  to  speak  with  any  person 
visiting  him  during  his  confinement.  A  per- 
son accused  cannot  be  subjected  to  this  treat- 
ment unless  it  be  expressly  ordered  by  the 
judge,  for  some  grave  offence,  and  it  cannot 
be  continued  for  a  longer  period  than  is  ab- 
solutely necessary.  Art.  7,  Reglamento  de  26 
Setiembre,  1835.  This  precaution  is  resorted 
to  for  the  purpose  of  preventing  the  accused 
from  knowing  beforehand  the  testimony  of 
the  witnesses,  or  from  attempting  to  corrupt 
them  and  concert  such  measures  as  will  efface 
the  traces  of  his  guilt.  As  soon,  therefore,  as 
the  danger  of  his  doing  so  has  ceased,  the  in- 
terdiction ceases  likewise.     Escriche. 

INCOMPATIBILITY.  Incapability  ot 
existing  or  being  exercised  together. 

Thus,  the  relations  of  landlord  and  of  tenant 
cannot  exist  in  one  man  at  the  same  time  in 
reference  to  the  same  land.  TwoofBces  may 
be  incompatible  either  from  their  nature  or 
by  statutory  provisions.  See  U.  S.  Const,  art. 
6,  ?  3,  n.  5,  art.  1,  §  6,  n.  2 ;  4  Serg.  &  R.  Penn. 
277;  n  id.  219;  Office. 

INCOaiPETENCY.  Lack  of  ability  or 
fitness  to  discharge  the  required  duty. 
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At  Common  La-w.  Judges  and  jurors 
are  said  to  be  incompetent  from  having  an 
interest  in  the  subject-matter.  A  judge  is 
also  incompetent  to  give  judgment  in  a  mat- 
ter not  within  his  jurisdiction.  See  Juris- 
diction. With  regard  to  the  incompetency 
of  a  judge  from  interest,  it  is  a  maxim  in  the 
common  law  that  no  one  should  be  a  judge 
in  his  own  cause  (aliquis  non  debet  esse  jvdex 
in  propria  causd).  Coke,  Litt.  141  a.  See 
14  Viner,  Abr.  573;  4  Comyns,  Dig.  6.  The 
greatest  delicacy  is  constantly  observed  on 
the  part  of  judges,  so  that  they  never  act 
when  there  is  the  possibility  of  doubt  whe- 
ther they  can  be  free  from  bias;  and  even  a 
distant  degree  of  relationship  has  induced  a 
judge  to  decline  interfering.  1  Knapp,  376. 
The  slightest  degree  of  pecuniary  interest  is 
considered  an  insuperable  objection.  But  at 
common  law,  interest  forms  the  only  ground 
for  challenging  a  judge.  It  is  not  a  ground 
of  challenge  that  he  has  given  his  opinion 
before.  2  Binn.  Penn.  454;  4  ia.  349.  See 
4  Mod.  226;  Comb.  218  ;  Hard.  44;  Hob.  87; 
13  Mass.  340 ;  5  id.  92 ;  6  Pick.  Mass.  109 ; 
1  Peck,  Tenn.  374;  Coxe,  N.J.  190;  3  Ohio, 
289 ;  3  Cow.  N.  Y.  725 ;  17  Johns.  N.  Y.  133 ; 
12  Conn.  88;  1  Penn.  N.J.  185;  4  Yeates, 
Penn.  466 ;  Salk.  396 ;  Bacon,  Abr.  Courts 
(B) ;  Jury;  Competency;  Interest. 

In  Evidence.  A  witness  may  be  at  com- 
mon law  incompetent  on  account  of  a  want  of 
understanding,  a  defect  of  religious  princi- 
ples, a  conviction  of  certain  crimes,  infamy 
of  character,  or  interest.  1  Phillipps,  Ev.  15. 
The  latter  source  of  incompetency  is  removed 
to  a  considerable  degree  in  some  states ;  and 
the  second  is  greatly  limited  in  modern  prac- 
tice. 

In  French  La-w.  Inability  or  insuffi- 
ciency of  a  judge  to  try  a  cause  brought  be- 
fore him,  proceeding  from  lack  of  jurisdic- 
tion. 

INCONCLUSrVB.  Not  finally  decisive. 
Inconclusive  presumptions  are  capable  of  be- 
ing overcome  by  opposing  proof.  3  Bouvier, 
Inst.  30G3. 

INCONTINENCE.  Impudicity;  indul- 
gence in  unlawful  carnal  connection. 

INCORPORATION.  The  act  of  cre- 
ating a  corporation. 

In  Civil  La-w.  The  union  of  one  domain 
to  another. 

INCORPOREAL  HEREDITA- 
MENTS. Any  thing,  the  subject  of  pro- 
perty, which  is  inheritable  and  not  tangible 
or  visible.  2  Wooddeson,  Lect.  4.  A  right  is- 
suing out  of  a  thing  corporate  (whether  real 
or  personal)  or  concerning  or  annexed  to  or 
exercisable  within  the  same.  2  Sharswood, 
Blackst.  Comm.  20;  1  Washburn,  Real  Prop. 
10.  _ 

2.  Their  existence  is  merely  in  idea  and  ab- 
stract contemplation,  though  their  effects  and 
profits  may  be  frequently  the  objects  of  the 
bodily  senses.  Coke,  Litt.  9  a;  Pothier,  Trait6 
des  Choses,  ?  2  According  to  Sir  William 
Blackstone,  there  are  ten  kinds  of  incorpo- 


real hereditaments:  viz.,  advowsons;  tithes; 
commons ;  ways ;  offices  ;  dignities ;  fran- 
chises; corodies;  annuities;  rents.  2  Black- 
stone,  Comm.  20. 

But  in  the  United  States  there  are  no  ad- 
vowsons, tithes,  dignities,  nor  corodies,  com- 
mons are  rare,  offices  rare  or  unknown,  and 
annuities  have  no  necessary  connection  with 
land.  3  Kent,  Comm.  402-404,  454.  And 
there  are  other  incorporeal  hereditaments  not 
included  in  this  list,  as  remainders  and  re- 
versions dependent  on  a  particular  estate  of 
freehold,  easements  of  light,  air,  etc.,  and  equi- 
ties of  redemption.  1  Washburn,  Real  Prop. 
11 ;  1  Hilliard,  Real  Prop.  443. 

3.  Incorporeal  hereditaments  were  said  to 
he  in  grant ;  corporeal,  in  livery :  since  a  sim- 
ple deed  or  grant  would  pass  the  former,  of 
which  livery  was  impossible,  while  livery  was 
necessary  to  a  transfer  of  the  latter.  But  this 
distinction  is  now  done  away  with,  even  in 
England.  See  8  &  9  Vict.  c.  106,  §  2;  1 
Washburn,  Real  Prop.  10 ;  13  Mass.  483. 

INCORPOREAL    PROPERTY.      In 

Civil  La-w.  That  which  consists  in  legal 
right  merely.  The  same  as  choses  in  action 
at  common  law. 

INCUMBENT.  In  Ecclesiastical  Law. 

A  clerk  resident  on  his  benefice  with  cure : 
he  is  so  called  because  he  does,  or  ought  to, 
bend  the  whole  of  his  studies  to  his  duties. 
In  common  parlance,  it  signifies  one  who  is 
in  possession  of  an  office:  as,  the  present  in- 
cumbent. 

INCUMBRANCE.  Any  right  to,  or  in- 
terest in,  land  which  may  subsist  in  third 
persons,  to  the  diminution  of  the  value  of  the 
estate  of  the  tenant,  but  consistently  with  the 
passing  of  the  fee.     2  Greenleaf,  Ev.  I  242. 

2.  A  public  highway,  2  Mass.  97 ;  3  N. 
H.  335  ;  10  Conn.  431 ;  12  La.  Ann.  541 ;  i7 
Vt.  739;  a  private  right  of  way,  15  Pick. 
Mass.  08 ;  7  Gray,  Mass.  83 ;  5  Conn.  497  ; 
a  claim  of  dower,  4  Mass.  630  ;  23  Ala.  n.  s. 
016,  though  inchoate  only,  2  Me.  22;  22 
Pick.  Mass.  447 ;  3  N.  J.  260  ;  an  outstanding 
mortgage,  5  Me.  94 ;  30  id.  392,  other  than 
one  which  the  covenantee  is  bound  to  pay,  2 
N.  II.  458 ;  12  Mass.  304 ;  8  Pick.  Mass.  547 ; 
11  Serg.  &  R.  Penn.  109  ;  4  Halst.  N.  J.  139 ; 
a  liability  under  the  tax  laws,  30  Vt.  655  ;  5 
Ohio  St.  271 ;  5  Wise.  407,  have  been  held 
incumbrances  within  the  meaning  of  the  co- 
venant against  incumbrances,  contained  in 
conveyances.  The  term  does  not  include  a 
condition  on  which  an  estate  is  held.  3  Gray, 
Mass.  515  ;  6  id.  572. 

The  vendor  of  real  estate  is  bound  to  dis- 
close incumbrances,  and  to  deliver  to  the 
purchaser  the  instruments  by  which  they  were 
created  or  on  which  the  defects  arise ;  and  the 
neglect  of  this  is  to  be  considered  fraud. 
Sugden,  Vend.  6 ;  1  Ves.  Sen.  Ch.  96.  See  6 
Ves.  193  ;  10  id.  470 ;  1  Schoales  &  L.  Ch.  Ir. 
227  ;  7  Serg.  &  R.  Penn.  73. 

3.  The  interest  on  incumbrances  is  to  be 
kept  down  by  the  tenant  for  life,  1  Washburn, 
Real  Prop.  95-97, 257, 573;  3  Edw.  Ch.  N.Y 


INDEBITATUS  ASSUMPSIT 


697 


INDENT 


312  i  5  Johns.  Ch.  N.  Y.  482 ;  5  Ohio,  28,  to  the 
extent  of  rents  accruing,  31  Ens.  L.  &  Eq. 
345  ;  Tudor,  Lead.  Cas.  60 ;  and  for  any  sum 
paid  beyond  that  he  becomes  a  creditor  of  the 
estate.  2  Atk.  Ch.  463 ;  1  Bail.  Eq.  So.  C. 
397. 

When  the  whole  incumbrance  is  removed 
by  a  single  payment,  the  share  of  the  tenant 
for  life  is  the  present  worth  of  an  annuity  for 
the  life  of  the  tenant  equal  to  the  annual 
amount  of  the  interest  which  he  would  be 
obliged  to  pay.  1  Washburn,  Real  Prop.  96, 
573.  The  rule  applies  to  estates  held  in  dower, 
10  Mass.  315,  n.;  5  Pick.  Mass.  146;  10 
Paige,  Ch.  N.  Y.  71,  158 :  3  Md.  Ch.  Dec. 
324 ;  7  Harr.  &  J.  Md.  367 ;  in  curtesy,  1 
Washburn,  Real.  Prop.  142 ;  in  tail  only  in 
special  cases.  1  Washburn,  Real  Prop.  80 ; 
Tudor,  Lead.  Cas.  613  ;  2  Law  Mag.  265, 
270  ;  3  P.  Will.  229. 

INDEBITATUS  ASSUMPSIT  (Lat.). 
In  Pleading.  That  species  of  action  of  as- 
sumpsit in  which  the  plaintiff  alleges,  in  his 
declaration,  first  a  debt,  and  then  a  promise  in 
consideration  of  the  debt  to  pay  the  amount 
to  the  plaintiff. 

It  is  so  called  from  tte  words  in  which  the  pro- 
mise is  laid  in  the  Latin  form,  translated  in  the 
modern  form,  being  indebted  he  promised.  The  pro- 
mise so  laid  is  generally  an  implied  one  only.  See 
1  Chitty,  Plead.  334;  Stephen,  Plead.  318  j  4Eo- 
binson,  Praot.  490  et  seq. ;  Yelv.  21 ;  4  Coke,  92  b. 
This  form  of  action  is  brought  to  recover  in  damages 
the  amount  of  the  debt  or  demand :  upon  the  trial 
the  jury  will,  according  to  evidence,  give  verdict 
for  whole  or  part  of  that  sum.  3  Sharswood, 
Blackst.  Gomm.  155  j  Selwyn,  Nisi  P.  68,  69,  et  aeq. 

Indebitatus  assumpsit  is  in  this  distinguished 
from  debt  and  covenant,  which  proceed  directly  for 
the  debt,  damages  being  given  only  for  the  deten- 
tion of  the  debt.  Debt  lies  on  contracts  by  spe- 
cialty as  well  as  by  parol,  while  indebitatus  assump- 
sit lies  only  on  parol  contracts,  whether  express  or 
implied.     Browne,  Actions  at  Law,  317. 

For  the  history  of  this  form  of  action,  see  3 
Reeve,  Hist.  Com.  Law  j  2  Comyns,  Contr.  549-556 ; 
1  H.  Blackst.  650,  651;  3  Blaokstone,  Comm.  154; 
Yelv.  ?0.     See  Assumpsit. 

INDEBITI  SOLUTIO  (Lat.).  In  Civil 
La'w.  The  payment  to  one  of  what  is  not 
due  to  him.  If  the  payment  was  made  by 
mistake,  the  civilians  recovered  it  back  by 
an  action  called  condictio  indebiti;  with  us, 
such  money  may  be  recovered  by  an  action 
of  assumpsit. 

INDEBTEDNESS.  The  state  of  being 
in  debt,  without  regard  to  the  ability  or  in- 
ability of  the  party  to  pay  the  same.  See  1 
Story,  Eq.  Jur.  343 ;  2  Hill,  Abr.  421. 

But  in  order  to  create  an  indebtedness  there 
must  be  an  actual  liability  at  the  time,  either 
to  pay  then  or  at  a  future  time.  If,  for  ex- 
ample, a  person  were  to  enter  and  become 
surety  for  another,  who  enters  into  a  rule  of 
reference,  he  does  not  thereby  become  a 
debtor  to  the  opposite  party  until  the  rendi- 
tion of  the  judgment  on  the  award.  1  Mass. 
134. 

INDECENCY.  An  act  against  good 
behavior  and  a  just  delicacy.  2  Serg.  &  R. 
Penn.  91. 


The  law,  in  general,  will  repress  indecency 
as  being  contrary  to  good  morals ;  but,  when 
the  public  good  requires  it,  the  mere  inde- 
cency of  disclosures  does  not  sufBce  to  exclude 
them  from  being  given  in  evidence.  3  Bou- 
vier,  Inst.  n.  3216. 

The  following  are  examples  of  indecency  : 
the  exposure  by  a  man  of  his  naked  person 
on  a  balcony,  to  public  view,  or  bathing  in 
public,  2  Campb.  89 ;  3  Day,  Conn.  103 ;  1 
Dev.  &  B.  No.  C.  208  ;  18  Vt.  574 ;  5  Barb. 
N.  Y.  203  ;  or  the  exhibition  of  bawdy  pic- 
tures. 2  Chitty,  Crim.  Law,  42 ;  2  Serg.  & 
R.  Penn.  91.  This  indecency  is  punishable 
by  indictment.  See  1  Sid.  168  ;  1  Kebl.  620; 
2  Yerg.  Tenn.  482,  589  ;  1  Mass.  8  ;  2  Chano. 
Cas.  110  ;  1  Russell,  Crimes,  302  ;  1  Hawkins, 
PI.  Cr.  u.  5,  s.  4;  4  Blaokstone,  Comm.  65,  n.; 
1  East,  PI.  Cr.  c.  1,  s.  1 ;  Burn,  Just.  Lewd- 
ness. 

INDECIMABLB.     Not  tithable. 

INDEFEASIBLE.  That  which  cannot 
be  defeated  or  undone.  This  epithet  is  usually 
applied  to  an  estate  or  right  which  cannot  be 
defeated. 

INDEFENSUS  (Lat.).  One  sued  or 
impleaded  who  refuses  or  has  nothing  to  an- 
swer. 

INDEFINITE  FAILURE  OP  ISSUE. 
See  Failure  of  Issue. 

INDEFINITE  NUMBER.  A  number 
which  may  be  increased  or  diminished  at 
pleasure. 

When  a  corporation  is  composed  of  an  inde- 
finite number  of  persons,  any  number  of  them 
consisting  of  a  majority  of  those  present  may 
do  any  act,  unless  it  be  otherwise  regulated  by 
the  charter  or  by-laws. 

INDEFINITE  PAYMENT.  That 
which  a  debtor  who  owes  several  debts  to  a 
creditor  makes  without  making  an  appropri- 
ation: in  that  case  the  creditor  has  a  right 
to  make  such  appropriation. 

INDEMNITY.  That  which  is  given  to  a 
person  to  prevent  his  suffering  damage.  2 
M'Cord,  So.  C.  279. 

It  is  a  rule  established  in  all  just  govern- 
ments that  when  private  property  is  required 
for  public  use,  indemnity  shall  be  given  by 
the  public  to  the  owner.  This  is  the  case  in 
the  United  States.  See  La.  Civ.  Code,  art. 
545 ;  Eminent  Domain. 

Contracts  made  for  the  purpose  of  indem- 
nifying a  person  for  doing  an  act  for  which 
he  could  be  indicted,  or  an  agreement  to  com- 
pensate a  public  officer  for  doing  an  act  which 
IS  forbidden  by  law,  or  for  omitting  to  do  one 
which  the  law  commands,  are  absolutely  void. 
But  when  the  agreement  with  an  officer  was 
not  to  induce  him  to  neglect  his  duty,  but  to 
test  a  legal  right,  as  to  indemnify  him  for  not 
executing  an  execution,  it  was  held  to  be  good. 
1  Bouvier,  Inst.  n.  780. 

INDENT  (Lat.  in,  and  dens,  tooth).  To 
cut  in  the  shape  of  teeth. 

Deeds  of  indenture  were  anciently  written  on  the 
same  parchment  or  paper  as  many  times  as  there 
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were  parties  to  the  instrument,  the  word  chirogra- 
phum  being  written  between,  and  then  the  several 
copies  cut  apart  in  a  zigzag  or  notched  line  (whence 
the  name),  part  of  the  word  chirographum  being  on 
either  side  of  it ;  and  each  party  kept  a  copy.  The 
practice  now  is  to  cut  the  top  or  side  of  the  deed  in 
a  waving  or  notched  line.  2  Sharswood,  Blackst. 
Comm.  295. 

To  bind  by  indentures ;  to  apprentice:  as, 
to  indent  a  young  man  to  a  shoemaker.  Web- 
ster, Diet. 

In  American  Law.  An  indented  certifi- 
cate issued  by  the  government  of  the  United' 
States  at  the  close  of  the  revolution,  for  the 
principal  or  interest  of  the  public  debt.  Ram- 
say, Ilamilton,  Webster ;  Eliot,  Funding  Sys- 
tem, 35  ;  5  McLean,  C.  C.  178  ;  Acts  of  April 
30,  1790,  sess.  2,  c.  9,  ?  14,  and  of  March 
3, 1825,  sess.  2,  c.  65,  |  17.  The  word  is  no 
longer  in  use  in  this  sense. 

INDENTURE.  A  formal  written  instru- 
ment made  between  two  or  more  persons  in 
different  interests,  as  opposed  to  a  deed  poll, 
which  is  one  made  by  a  single  person,  or  by 
several  having  similar  interests. 

Its  name  comes  from  a  practice  of  indenting  or 
scolloping  such  an  instrument  on  the  top  or  side  in 
a  waving  line.  This  is  not  necessary  in  England 
at  the  present  day,  by  stat.  8  &  9  Vict.  c.  106,  §  5, 
but  was  in  Lord  Coke's  time,  when  no  words  of 
indenture  would  supply  its  place.  5  Coke,  20.  In 
this  country  it  is  a  mere  formal  act,  nut  necessary 
to  the  deed's  being  an  indenture.  See  Bacon,  Abr. 
Lenses,  etc.  (E  2);  Comyns,  Dig.  Fait  (C,  and  note 
d);  Littleton,  g  370;  Coke,  Litt.  143  6,229  a ; 
Cruise,  Dig.  t.  32,  o.  1,  s.  24;  2  Sharswood,  Blackst. 
Cumm.  294 ;  2  Washburn,  Keal  Prop.  587  et  seq.  ; 
1  Stephen,  Comm.  447.  The  ancient  practice  was 
to  deliver  as  many  copies  of  an  instrument  as  there 
were  parties  to  it.  And  as  early  as  king  John  it 
became  customary  to  write  the  copies  on  the  same 
parchment,  with  the  word  chirographuyn,  or  some 
other  word,  written  between  them,  and  then  to  cut 
them  apart  through  such  word,  leaving  part  of  each 
letter  on  either  side  the  line,  which  was  at  first 
straight,  afterwards  indented  or  notched.  1  Reeve, 
Hist.  Eng.  Law,  89;  DuCange;  2  Washburn,  £eal 
Prop.  587  et  seq.     See  Indent. 

INDEPENDENCE.  A  state  of  perfect 
irresponsibility  to  any  superior.  The  United 
States  are  free  and  independent  of  all  earthly 
power. 

Independence  may  be  divided  into  political 
and  natural  independence.  By  the  former 
is  to  be  understood  that  we  have  contracted 
no  ties  except  those  which  flow  from  the  three 
great  natural  rights  of  safety,  liberty,  and 
property.  The  latter  consists  in  the  power  of 
being  able  to  enjoy  a  permanent  well-being, 
whatever  may  be  the  disposition  of  those  frpm 
whom  we  call  ourselves  independent.  In  that 
sense  a  nation  may  be  independent  with  re- 
gard to  most  people,  but  not  independent  of 
the  whole  world.  See  Declaration  of  Inde- 
pendence. 

INDEPENDENT  CONTRACT.  One 
in  which  the  mutual  acts  or  promises  have 
no  relation  to  each  other,  either  as  equivalents 
or  considerations.  La.  Civ.  Code,  art.  1762 ; 
1  Bouvier,  Inst.  n.  699. 

INDETERMINATE.  That  which  is 
uncertain,  or  not  particularly  designated :  as. 


if  I  sell  you  one  hundred  bushels  of  wheat, 
without  stating  what  wheat.  1  Bouvier,  Inst, 
n.  950.     See  Contract. 

INDIAN.  One  of  the  aboriginal  inhabit- 
ants of  America, 

In  general,  Indians  have  no  political  rights 
in  the  United  States;  they  cannot  vote  at  the 

feneral  elections  for  ofScers,  nor  hold  office, 
n  New  York  they  are  considered  as  citizens 
and  not  as  aliens,  owing  allegiance  to  the 

fovernment  and  entitled  to  its  protection.  20 
ohns.  N.  Y.  188,  633.  But  it  was  ruled  that 
the  Cherokee  nation  in  Georgia  was  a  distinct 
community.  6  Pet.  515.  See  8  Cow.  N.  Y. 
189;  9  Wheat.  673;  14  Johns.  N.Y.  181,  332; 
18  id.  506.  The  title  of  the  Indians  to  land 
was  that  of  occupation  merely,  but  could  be 
divested  only  by  purchase  or  conquest.  2 
Humphr.  Tenn.  19  ;  1  Dougl.  Mich.  546 ;  2 
McLean,  C.  C.  412;  8  Wheat.  571 ;  2  Wash- 
burn, Real  Prop.  521. 

INDIAN  TRIBE.  A  separate  and  dis- 
tinct community  or  body  of  the  aboriginal 
Indian  race  of  men  found  in  the  United 
States. 

Such  a  tribe,  situated  within  the  boundaries 
of  a  state,  and  exercising  the  powers  of  gov- 
ernment and  sovereignty,  under  the  national 
govern  ment,is  deemed  politically  a  state, — that 
is,  a  distinct  political  society,  capable  of  self- 
government  ;  but  it  is  not  deemed  a  foreign 
state  in  the  sense  of  the  constitution.  It  is 
rather  a  domestic  dependent  nation.  Such  a 
tribe  may  properly  be  deemed  in  a  state  of 
pupilage  ;  and  its  relation  to  the  United  States 
resembles  that  of  a  ward  to  a  guardian.  5 
Pet.  1,  16,  17  ;  20  Johns.  N.  Y.  193 ;  3  Kent, 
Comm.  308-318;  Story,  Const.  ?  1096;  4 
How.  567  ;  1  McLean,  C.  C.  254 ;  6  Hill,  So. 
C.  546;  8  Ala.  N.  s.  48.  Several  Indian 
tribes  within  the  limits  of  the  United  States 
have  an  organized  government.  See  CaocTAW 
Nation;  Cherokee  Nation. 

INDIANA.     The  name  of  one  of  the  new 

states  of  the  United  States. 

2.  This  state  was  admitted  into  the  Union  by 
virtue  of  a  resolution  of  congress,  approved  Deo. 
11,  1816. 

The  boundaries  of  the  state  are  defined,  and  the 
state  has  concurrent  jurisdiction  with  the  state  of 
Kentucky  on  the  Ohio  river,  and  with  the  state  of 
Illinois  on  the  Wabash.  As  to  the  soil,  the  south- 
ern boundary  of  Indiana  is  low-water  mark  on  the 
Ohio  river. 

The  first  constitution  of  the  state  was  adopted  in 
the  year  1816,  and  has  since  been  superseded  by 
the  present  constitution,  which  was  adopted  in  the 
year  1851.  This  contains  a  bill  of  rights,  which 
provides,  amongst  other  things,  that  no  law  shall, 
in  any  case  whatever,  control  the  free  exercise  and 
enjoyment  of  religious  opinions,  or  interfere  with 
the  rights  of  conscience;  that  no  preference  shall 
be  given  by  law  to  any  creed,  religious  society,  or 
mode  of  worship,  and  that  no  man  shall  be  com' 
polled  to  attend,  erect,  or  support  any  place  of  wor' 
ship,  or  to  maintain  any  ministry,  against  his  con- 
sent ;  that  no  religious  test  shall  be  required  as  a 
qualification  for  any  ofQoe  of  trust  or  profit ;  that 
no  money  shall  be  drawn  from  the  treasury  for  the 
benefit  of  any  religious  or  theological  institution  ; 
that  no  person  shall  be  rendered  incompetent  as  a 
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witness  in  consequence  of  his  opinions  on  matters 
of  religion. 

The  Legialatioe  Power. 

3*  This  is  vested  in  a  general  assembly,  consist- 
ing of  a  senate  and  house  of  representatives. 

The  Senate  is  composed  of  fifty  members,  elected 
by  the  people  for  the  term  of  four  years.  A  sena- 
tor must  be  at  least  tweuty-five  years  of  age,  a 
citizen  of  the  United  States,  for  two  years  next 
preceding  his  election  an  inhabitant  of  the  state, 
and  for  one  year  next  preceding  his  election  an  in- 
habitant of  the  county  or  district  whence  he  may 
be  chosen. 

The  House  of  Representaiivee  consists  of  one  hun- 
dred members,  elected  by  the  people  for  the  term 
of  two  years.  To  be  eligible  as  a  member  of  this 
body,  the  citizen  must  be  at  least  twenty-one  years 
of  age,  and  possess  the  same  qualifications  as  a 
senator  in  other  respects. 

The  sessions  of  the  general  assembly  are  to  be 
held  biennially,  at  the  capital  of  the  state,  com- 
mencing on  the  Thursday  next  after  the  first  Mon- 
day of  January  of  every  odd  year,  unless  a  differ- 
ent day  or  place  is  appointed  by  law.  But  if  in 
the  opinion  of  the  governor  the  public  welfare 
shall  require  it,  he  may  at  any  time,  by  proclama- 
tion, call  a  special  session. 

The  general  assembly  may  modify  the  grand- 
jury  system,  12Ind. 641j  have  power  to  adopt  are- 
vised  system  of  pleading  and  practice, — which  has 
been  done,  2  Rev.  Stat.  1852 ;  are  to  provide  for  a 
uniform  rate  of  taxation  of  all  property,  with  spe- 
cial exemptions  by  lawj  may  pass  a  general  bank- 
ing law,  but  may  not  incorporate  for  banking  pur- 
poses. 10  Ind.  137  J  11  id.  139,  424,  449. 
The  Executive  Power. 

4.  The  governor  is  elected  quadrennially,  at  the 
annual  election  in  October,  to  serve  for  the  term  of 
four  years.  He  is  not  eligible  to  re-ek'ction.  He 
must  be  at  least  thirty  years  of  age,  have  been  a 
citizen  of  the  United  States  for  five  years,  have 
resided  in  the  state  five  years  next  preceding  his 
election,  and  must  not  hold  any  office  under  the 
United  States  or  this  state.  He  must  take  care 
that  the  laws  be  faithfully  executed;  and  he  exer- 
cises the  pardoning  power  at  his  discretion. 

The  lieutenant-governor  shall  be  chosen  at  every 
election  for  a  governor,  in  the  same  manner,  con- 
tinue in  office  for  the  same  time,  and  possess  the 
same  qualifications.  In  voting  for  governor  and 
lieutenant-governor,  the  electors  shall  distinguish 
for  whom  they  vote  as  governor  and  for  whom  as 
lieutenant-governor.  He  shall,  by  virtue  of  his 
office,  be  president  of  the  senate;  have  a  right, 
when  in  committee  of  the  whole,  to  debate  and 
vote  on  all  subjects,  and,  when  the  senate  are 
equally  divided,  to  give  the  casting  vote.  In  case 
of  the  removal  of  the  governor  from  oflBc%,  death, 
i:esignation,  or  inability  to  discharge  the  duties  of 
the  office,  the  lieutenant-governor  shall  exercise 
all  the  powers  and  authority  appertaining  to  the 
office  of  governor.  Whenever  the  government  shall 
be  administered  by  the  lieutenant-governor,  or  he 
shall  be  unable  to  attend  as  president  of  the  senate, 
the  senate  shall  elect  one  of  their  own  members  as 
president  for  that  occasion.  And  the  general  as- 
sembly shall,  by  law,  provide  for  the  case  of  re- 
moval from  office,  death,  resignation,  or  inability, 
both  of  the  governor  and  lieutenant-governor,  de- 
claring what  officer  shall  then  act  as  governor; 
and  such  officer  shall  act  accordingly,  until  the 
disability  be  removed  or  a  governor  be  elected. 
The  lieutenant-governor,  while  he  acts  as  presi- 
dent of  the  senate,  shall  receive  for  his  services 
the  same  compensation  as  the  speaker  of  the  house 
of  representatives.  The  lieutenant-governor  shall 
not  be  eligible  to  any  other  office  during  the  term 
for  which  he  shall  have  been  elected. 


5a  A  Secretary  of  State,  an  Auditor,  a  Treasurer, 
and  a  Superintendent  of  Education  are  elected  bi- 
ennially, for  the  term  of  two  years.  They  are  to 
perform  such  duties  as  may  be  enjoined  by  law; 
and  no  person  is  eligible  to  either  of  said  offices 
more  than  four  years  in  any  period  of  six  years. 

The  qualifications  and  elections  of  county  and 
township  officers  are  specified  and  provided  for  by 
the  constitution.     Const,  art,  7. 

The  Judicial  Power. 
The  supreme  court  shall  consist  of  not  less  than 
three  nor  more  than  five  judges  (there  are  now, 
1864,  four  judges),  a  majority  of  whom  form  a 
quorum,  which  shall  have  jurisdiction  coextensive 
with  the  limits  of  the  state  in  appeals  and  writs 
of  error,  under  such  regulations  and  restrictions  as 
may  be  prescribed  by  law.  It  shall  also  have  such 
original  jurisdiction  as  the  general  assembly  may 
confer,  and  upon  the  decision  of  every  case  shall 
give  a  statement,  in  writing,  of  each  question  aris- 
ing in  the  record  of  such  case,  and  the  decision  of 
the  court  thereon. 

6.  The  circuit  courts  shall  each  consist  of  one 
judge.  The  state  shall,  from  time  to  time,  be  di- 
vided into  judicial  circuits.  There  are  {1864)  four- 
teen circuits.  They  shall  have  such  civil  and 
criminal  jurisdiction  as  may  be  prescribed  by  law. 
The  general  assembly  may  provide,  by  law,  that 
the  judge  of  one  circuit  may  hold  the  court  of  an- 
other circuit  in  case  of  necessity  or  convenience; 
and,  in  case  of  temporary  inability  of  any  judge, 
from  sickness  or  other  cause,  to  hold  the  courts  in 
his  circuit,  provision  shall  be  made  by  law  for  hold- 
ing such  courts. 

Tribunals  of  conciliation  may  be  established, 
with  such  powers  and  duties  as  shall  be  prescribed 
by  law,  or  the  powers  and  duties  of  the  same  may 
be  conferred  on  other  courts  of  justice;  but  such 
tribunals,  or  other  courts  when  sitting  as  such,  shall 
have  no  power  to  render  judgment  to  be  obligatory 
on  the  parties,  unless  they  voluntarily  submit  their 
matters  of  difference  and  agree  to  abide  by  the 
judgment  of  such  tribunal  or  court. 

The  judges  of  the  supreme  court  are  elected  by 
the  qualified  voters  to  serve  for  a  term  of  seven 
years.  The  circuit  judges  are  elected  for  terms  of 
six  years,  and  the  judges  of  the  courts  of  common 
pleas,  of  which  there  are  twenty-one  in  the  state, 
are  elected  for  terms  of  four  years. 

All  judicial  officers  shall  be  conservators  of  the 
peace  in  their  respective  jurisdictions. 

The  state  shall  be  divided  into  as  many  districts 
as  there  are  judges  of  the  supreme  court;  and  such 
districts  shall  be  formed  of  contiguous  territory  as 
nearly  equal  in  population  as,  without  dividing  a 
county,  the  same  can  be  made.  One  of  said  judges 
shall  be  elected  from  each  district,  and  reside  there- 
in ;  but  said  judges  shall  be  elected  by  the  electors 
of  the  state  at  large, 

7.  A  clerk  of  the  supreme  court  is  elected  for  four 
years,  and  a  prosecuting  attorney  is  elected  for  two 
years,  in  each  judicial  circuit. 

Juitices  of  the  peace,  in  sufficient  numbers,  are  to 
be  elected  for  the  term  of  four  years  in  each  town- 
ship.    Their  courts  are  courts  of  record. 

Attoi'neys  at  law.  For  admission  to  practice  as 
an  attorney  in  all  the  courts,  it  is  required  only 
that  the  applicant  be  a  voter  and  of  good  moral 
character. 

A  school  fund  is  provided  for,  and  the  benefits 
of  the  school  system  are  limited  to  white  rhildren. 

No  debt  can  be  contracted  on  behalf  of  the  state 
except  to  meet  casual  deficits  in  the  revenue,  to 
pay  the  interest  on  the  state  debt,  to  repel  inva- 
sion, suppress  insurrection,  or,  if  hostilities  bo 
threatened,  provide  for  the  public  defence. 

The  provisions  of  the  constitution  in  regard  to 
banking  are  as  follows : — 
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If  the  general  assembly  shall  enact  a ,  general 
banking  law,  such  law  shall  provide  for  the  re- 
gistry and  countersigning,  by  an  officer  of  state, 
of  all  paper  credit  designed  to  be  circulated  as 
money,  and  ample  collateral  security,  readily  con- 
vertible into  specie,  for  the  redemption  of  the  same 
in  gold  or  silver,  shall  be  required ;  which  collate- 
ral security  shall  be  under  the  control  of  the  proper 
officer  or  officers  of  state.     Sec.  3. 

The  general  assembly  may  also  charter  a  bank 
with  branches,  without  collateral  security,  as  re- 
quired in  the  preceding  section.     Sec.  4. 

If  the  general  assembly  shall  establish  a  bank 
with  branches,  the  branches  shall  be  mutually  re- 
sponsible for  each  other's  liabilities  upon  all  paper 
credit  issued  as  money.     Sec.  5. 

The  stockholders  in  every  bank  or  banking 
company  shall  be  individually  responsible,  to  an 
amount  over  and  above  their  stock  equal  to  their 
respective  shares  of  stock,  for  all  debts  or  liabili- 
ties of  said  bank  or  banking  company.     Sec.  6. 

All  bills  or  notes  issued  as  money  shall  be,  at  all 
times,  redeemable  in  gold  or  silver  j  and  no  law 
shall  be  passed  sanctioning,  directly  or  indirectly, 
the  suspension,  by  any  bank  or  banking  company, 
of  specie  payments.     Sec.  7. 

Holders  of  bank-notes  shall  be  entitled,  in  case 
of  insolvency,  to  preference  of  payment  over  all 
other  creditors.     Sec.  8. 

No  bank  shall  receive,  directly  or  indirectly,  a 
greater  rate  of  interest  than  shall  be  allowed  by 
law  to  individuals  loaning  money.     Sec.  9. 

Every  bank  or  banking  company  shall  be  re- 
quired to  cease  all  banking  operations  within 
twenty  years  from  the  time  of  its  organization, 
and  promptly  thereafter  to  close  its  business. 
See.  10. 

The  general  assembly  is  not  prohibited  from  in- 
vesting the  trust  funds  in  a  bank  with  branches ; 
but  in  case  of  such  investment  the  safety  of  the 
same  shall  be  guaranteed  by  unquestionable  se- 
curity.    Sec.  11. 

The  state  shall  not  be  a  stockholder  in  any  bank 
after  the  expiration  of  the  present  bank  charier; 
nor  shall  the  credit  of  the  state  ever  be  given,  or 
loaned,  in  aid  of  any  person,  association,  or  cor- 
pora,tion ;  nor  shall  the  state  hereafter  become  a 
stockholder  In  any  corporation  or  association. 
Sec.  12. 

Corporations  other  than  banking  shall  not  be 
created  by  special  act,  but  may  be  formed  under 
general  laws.     Sec.  13. 

Dues  from  corporations  other  than  banking 
shall  be  secured  by  such  individual  liability  of  the 
corporators,  or  other  means,  as  may  be  prescribed 
by  law.     Sec.  14. 

Negroes  and  mulattoes  are  prohibited  ingress; 
contracts  with  them  are  declared  void,  and  it  is 
made  a  criminal  offence  to  employ  them  or  to  en- 
courage them  to  remain  in  the  state.  Fines  col- 
lected for  these  offences  are  appropriated  to  the 
colonization  of  negroes  and  mulattoes.  See  the 
cases  referring  to  this  subject  collected  in  the  Ind. 
Dig.  273,  592. 

In  Indiana,  dower  and  curtesy  estates  are  abo- 
lished, with  some  qualifications  in  cases  of  second 
marriages,  and  one-third  of  the  estate  is  held  in 
fee-simple  instead.     11  Ind.  380;   12  id.  37. 

Property  cannot  be  sold  on  execution  at  less 
than  two-thirds  of  its  appraised  value,  except  in 
oases  of  breach  of  trust  and  where  the  law  is 
waived  by  agreement.     Ind.  Praet.  381. 

All  crimes  are  defined  by  statute.  Ind.  Pract. 
20  et  eeq. 

INDICIA  (Lat.).  Signs ;  marks.  Con- 
jectures which  result  from  circumstances  not 
absolutely  certain  and  necessary,  but  merely 
probable,  and  which  may  turn  out  not  to 


be  true,  though  they  hare  the  appearance 
of  truth. 

The  term  is  much  used  in  the  civil  law  in  a 
sense  nearly  or  entirely  synonymous  with  circum- 
stantial evidence.  It  denotes  facts  which  give 
rise  to  inferences,  rather  than  the  inferences  them- 
selves. However  numerous  indicia  may  be,  they 
only  show  that  a  thing  may  be,  not  that  it  has  been. 
An  indicium  can  have  effect  only  when  a  con- 
nection is  essentially  necessary  with  the  principal. 
Effects  are  known  by  their  causes,  but  only  when 
the  effects  can  arise  only  from  the  causes  to  which 
they  are  attributed.  When  several  causes  may 
have  produced  one  and  the  same  effect,  it  is,  there- 
fore, unreasonable  to  attribute  it  to  any  particular 
one  of  such  causes. 

The  term  is  much  used  in  common  law  of  signs 
or  marks  of  identity :  for  example,  in  replevin  it  is 
said  that  property  must  have  indicia,  or  ear-marks, 
by  which  to  distinguish  it  from  other  property  of 
the  same  kind.  So  it  is  much  used  in  the  phrase 
"  indicia  of  crime,"  in  a  sense  similar  to  that  of  the 
civil  law. 

INDICTED.  Having  had  an  indictment 
found  against  him. 

INDICTION.    The  Space  of  fifteen  years. 

It  was  used  in  dating  at  Rome  and  in  England. 
It  began  at  the  dismission  of  the  Nicene  council, 
A.D.  312.  The  first  year  was  reckoned  the  first  of 
the  first  indiotion,  and  so  on  till  fifteen  years  after- 
wards. The  sixteenth  year  was  the  first  year  of 
the  second  indi<-tion :  the  thirty-first  year  was  the 
first  year  of  the  third  indiction,  etc. 

INDICTMENT.  In  Criminal  Prac- 
tice. A  written  accusation  against  one  or 
more  persons  of  a  crime  or  misdemeanor,  pre^ 
sented  to,  and  preferred  upon  oath  or  affirma- 
tion by,  a  grand  jury  legally  convoked.  4 
Blackstone,  Comm.  299;  Coke,  Litt.  126;  2 
Hale,  PI.  Cr.  152;  Bacon,  Abr.;  Comyns, 
Dig. ;  1  Chitty,  Crim.  Law,  168. 

An  accusation  at  the  suit  of  the  crown, 
found  to  be  true  by  the  oaths  of  a  grand 
jury. 

A  written  accusation  of  a  crime  presented 
upon  oath  by  a  grand  jury. 

The  word  is  said  to  be  derived  from  the  old 
French  word  indiler,  which  signifies  to  indicate,  to 
show,  or  point  out.  Its  object  is  to  indicate  the  of- 
fence charged  against  the  aecnsed.  Key,  des  Inst. 
I'Angl.  tome  2,  p.  347. 

3.  The  essential  requisites  of  a  valid  indict- 
ment ate,—Jirst,  that  the  indictment  be  pre- 
sented to  some  court  having  jurisdiction  of  the 
offence  stated  therein ;  second,  that  it  appear 
to  have  been  found  by  the  grand  jury  of  the 
proper  county  or  district;  third,  that  the  in- 
dictment be  found  a  true  bill,  and  signed  by 
the  foreman  of  the  grand  jury;  fourth,  that 
it  be  framed  with  sufficient  certainty ;  for  this 
purpose  the  charge  must  contain  a  certain 
description  of  the  crime  or  misdemeanor  of 
which  the  defendant  is  accused,  and  a  state- 
ment of  the  facts  by  which  it  is  constituted, 
so  as  to  identify  the  accusation,  Cowp.  682; 
2  Hale,  PI.  Cr.  167 ;  1  Binn.  Penn.  201 ;  3  id. 
533;  4  Serg.  &  R.  Penn.  194;  6  id.  398;  4 
Sharswood,  Blackst.  Comm.  301;  4  Cranch, 
167;  fifth,  the  indictment  must  be  in  the 
English  language.  But  if  any  document  in 
a  foreign  language,  as  a  libel,  be  necessarily 
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introduced,  it  should  be  set  out  in  the  original 
tongue,  and  then  translated,  showing  its  ap- 
plication.    6  Term,  162. 

3.  The  formal  requisites  &t6,— first,  that  the 
venue,  which  at  common  law  should  always  be 
laid  in  the  county  where  the  offence  has  been 
committed,  although  the  charge  be  in  its  nature 
transitory,  as  a  battery.  Hawkins,  PI.  Cr.  b.  2, 
c.  25,  s.  35.  The  venue  is  stated  in  the  margin 

thus:  "City  and  county  of ,  to  wit."  Second, 

the  presentment,  which  must  be  in  the  present 
tense,  and  is  usually  expressed  by  the  follow- 
ing formula:  "  the  grand  inquest  of  the  com- 
monwealth of  ,   inquiring  for  the  city 

and  county  aforesaid,  upon  their  oaths  and 
affirmations  present."  See,  as  to  the  venue, 
lArk.171;  9 Yerg. Tenn. 357 ;  6Metc.Mass. 
225.  Third,  the  name  and  addition  of  the 
defendant;  but  in  case  an  error  has  been 
made  in  this  respect,  it  is  cured  by  the  plea 
of  the  defendant.  Bacon,  Abr.  Misnomer 
rB),  Indictment  (G  2);  2  Hale,  PI.  Cr.  175; 
1  Chitty,  Pract.  202 ;  Russ.  &R.  489.  Fourth, 
the  names  of  third  persons,  when  they  must 
be  necessarily  mentioned  in  the  indictment, 
should  be  stated  with  certainty  to  a  common 
intent,  so  as  sufficiently  to  inform  the  de- 
fendant who  are  his  accusers.  When,  how- 
ever, the  names  of  third  persons  cannot  be 
ascertained,  it  is  sufficient,  in  some  cases,  to 
state  "a  certain  person  or  persons  to  the  jurors 
aforesaid  unknown."  Hawkins,  PI.  Cr.  b.  2, 
c.  25,  a.  71 ;  2  East,  PI.  Cr.  651,  781 ;  2  Hale, 
Pl.Cr.181;  Plowd.85;  Dy.  97,  286;  8  Carr. 
&  P.  773.  Fifth,  theif'mewhen  the  offence  was 
committed  should,  in  general,  be  stated  to  be 
on  a  specific  year  and  day.  In  some  offences, 
as  in  perjury,  the  day  must  be  precisely 
stated,  2  Wash.  C.  C.  328 ;  but  although  it  is 
necessary  that  a  day  certain  should  be  laid 
in  the  indictment,  yet,  in  general,  the  prose- 
cutor may  give  evidence  of  an  offence  com- 
mitted on  any  other  day  previous  to  the  find- 
ing of  the  indictment.  5  Serg.  &  R.  Penn. 
316.  See  11  Serg.  &  R.  Penn.  177;  1  Chitty, 
Crim.  Law,  217,  224:  1  Chitty,  Plead.  Index, 
Tim^;  17  Wend.  N.  Y.  475 ;  2  Dev.  No.  C.  567 ; 
6  Miss.  14 ;  4  Dan.  Ky.  496 ;  1  Cam.  &  N. 
No.  C.  369 ;  1  Hawks,  No.  C.  460.  Sixth,  the 
offence  should  be  properly  described.  This  is 
done  by  stating  the  substantial  circumstances 
necessary  to  show  the  nature  of  the  crime, 
and,  next,  the  formal  allegations  and  terms 
of  art  required  by  law. 

4.  As  to  the  substantial  circumstances. 
The  whole  of  the  facts  of  the  case  necessary 
to  make  it  appear  judicially  to  the  court  that 
the  indictors  have  gone  upon  sufficient  pre- 
mises, should  be  set  forth ;  but  there  should 
be  no  unnecessary  matter,  nor  any  thing  which 
on  its  face  makes  the  indictment  repugnant, 
inconsistent,  or  absurd.  And  if  there  is  no 
necessary  ambiguity,  the  court  is  not  bound, 
it  has  been  observed,  to  create  one  by  read- 
ing the  indictment  in  the  only  way  which 
will  make  it  unintelligible.  It  is  a  clear  prin- 
ciple that  the  language  of  an  indictment  must 
be  construed  by  the  rules  of  pleading,  and 
not  by  the  common  interpretation  of  ordi- 


nary language;  for  nothing  indeed  differs 
more  widely  m  construction  than  the  same 
matter  when  viewed  by  the  rules  of  pleading 
and  when  construed  by  the  language  of  ordi- 
nary life.  Per  Erie,  J.,  16  Q.  B.  846 ;  1  Ad.  & 
E.  448 :  2HaIe,  Pi.  Cr.  183 ;  Hawkins,  PI.  Cr. b. 
2,  V.  25,  s.  57;  Bacon,  Abr.  Indictment  (G  1); 
Comyns,  Dig.  Indictment  (G3);  2  Leach,  Cr. 
Cas.  660;  2  Strange,  1226.  All  indictments 
ought  to  charge  a  man  with  a  particular  of- 
fence, and  not  with  being  an  offender  in 
general:  to  this  rule  there  are  some  excep- 
tions, as  indictments  against  a  common  bar- 
rator, a  common  scold,  and  the  keeper  of  a 
common  bawdy-house:  such  persons  may  be 
indicted  by  these  general  words.  1  Chitty, 
Crim.  Law,  230,  and  the  authorities  there 
cited.  The  offence  must  not  be  stated  in  the 
disjunctive,  so  as  to  leave  it  uncertain  on 
what  it  is  intended  to  rely  as  an  accusation: 
as,  that  the  defendant  erected  or  caused  to 
be  erected  a  nuisance.  2  Gray,  Mass.  501 ; 
6  Dowl.  &  R.  143;  2  Strange,  900;  2  Rolle, 
Abr.  31. 

5.  There  are  certain  terms  of  art  used,  so 
appropriated  by  the  law  to  express  the  pre- 
cise idea  which  it  entertains  of  the  offence, 
that  no  other  terms,  however  synonymous 
they  may  seem,  are  capable  of  filling  the 
same  office :  such,  for  example,  as  traitor- 
ously  (q.  v.),  in  treason;  feloniously  (g.  v.), 
in  felony;  burglariously  {q.  v.),  in  burglary; 
maim  [q.  v.),  in  mayhem,  etc. 

Seventh,  the  conclusion  of  the  indictment 
should  conform  to  the  provision  of  the  consti- 
tution of  the  state  on  the  subject,  where  there 
is  such  provision ;  as  in  Pennsylvania,  Const, 
art.  5,  s.  11,  which  provides  that  "all  prosecu- 
tions shall  be  carried  on  in  the  name  and  by 
the  authority  of  the  commonwealth  of  Penn- 
sylvania, and  conclude  against  the  peace  and 
dignity  of  the  same."  As  to  the  necessity 
and  propriety  of  having  several  counts  in  an 
indictment,  see  1  Chitty,  Crim.  Law,  248; 
Count;  as  to  joinder  of  several  offences  in 
the  same  indictment,  see  1  Chitiy,  Crim. 
Law,  253 ;  Archbold,  Crim.  Plead.  60.  Seve- 
ral defendants  may,  in  some  cases,  be  joined  in 
the  same  indictment.  Archbold,  Crim.  Plead. 
59.  When  an  indictment  may  be  amended, 
see  1  Chitty,  Crim.  Law,  297  ;  Starkie,  Crim. 
Plead.  286;  or  quashed,  1  Chitty,  Crim.  Law, 
298  ;  Starkie,  Crim.  Plead.  331 ;  Archbold, 
Crim.  Plead.  66. 

After  verdict  in  a  criminal  case,  it  will  be 
presumed  that  thope  facts  without  proof  of 
which  the  verdict  could  not  have  been  found 
were  proved,  though  they  are  not  distinctly 
alleged  in  the  indictment;  provided  it  con- 
tains terms  sufficiently  general  to  compre- 
hend them  in  reasonable  intendment.  1  Den 
Cr.  Cas.  356;  2  Carr.  &  K.  868;  1  Taylor, 
Ev.  I  73.  After  verdict,  defective  averments 
in  the  second  count  of  an  indictment  may  be 
cured  by  reference  to  sufficient  averments  in 
the  first  count.     2  Den.  Cr.  Cas.  340. 

See,  generally.  Train  &  H.  Prec.  of  Jud.; 
Archbold,  Starkie,  Crim.  Plead. ;  Chitty,  Rus- 
sell, Crim.  Law. 
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INDICTOR.  He  who  causes  another  to 
be  indicted.  The  latter  is  sometimes  called 
the  indictee. 

INDIFFEREIITT.  To  have  no  bias  or 
partiality.  7  Cunn.  229.  A  juror,  an  arbi- 
trator, and  a  witness  ought  to  be  indifferent ; 
and  when  they  are  not  so  they  may  be  chal- 
lenged.    See  9  Conn.  42. 

INDIGENA  (Lat.  {rominde,  in,  and g'eno, 
gigno,  to  beget).  A  native;  born  or  bred  in 
the  same  country  or  town.  Ainsw.  A  sub- 
ject born,  or  naturalized  by  act  of  parlia- 
ment. Opposed  to  alienigena.  Eymer,  to.  15, 
p.  37;  Coke,  Lilt.  8  a. 

INDIRECT  EVIDENCE.  Evidence 
which  does  not  prove  the  fact  in  question, 
but  one  from  which  it  may  be  presumed. 

Inferential  evidence  as  to  the  truth  of  a 
disputed  fact,  not  by  testimony  of  any  wit- 
ness to  the  fact,  but  by  collateral  circum- 
stances ascertained  by  competent  means.  1 
Starkie,  Ev.  15;  Wills,  Circumst.  Ev.  24; 
Best,  Ev.  21,  22,  §  27,  note;  I  Greenleaf,  Ev. 
?13. 

INDIVISIBLE.  Which  cannot  be  sepa- 
rated. 

It  is  often  important  to  ascertain  when  a 
consideration  or  a  contract  is  or  is  not  indi- 
visible. When  a  consideration  is  entire  and 
indivisible,  and  it  is  against  law,  the  contract 
is  void  in  toto.  11  Vt.  592;  2  Watts  &  S. 
Penu.  235.  When  the  consideration  is  divi- 
sible, and  part  of  it  is  illegal,  the  contract  is 
void  only  pro  tanto. 

To  ascertain  whether  a  contract  is  divisible 
or  indivisible  is  to  ascertain  whether  it  may 
or  may  not  be  enforced  in  part,  or  paid  in 
part,  without  the  consent  of  the  other  party. 
See  1  Bouvier,  Inst.  n.  694;  Entibbtt. 

INDIVISUM  (Lat.).  That  which  two  or 
more  persons  hold  in  common  without  parti- 
tion ;  undivided. 

INDORSE.  To  write  on  the  back.  Bills 
of  exchange  and  promissory  notes  are  in- 
dorsed by  a  party's  writing  his  name  on  the 
back.  Writs  in  Massachusetts  are  indorsed 
in  some  cases  by  a  person's  writing  his  name 
on  the  back,  in  which  case  he  becomes  liable 
to  pay  the  costs  of  the  suit. 

INDORSEMENT.  In  Commercial 
Iiav7.  That  which  is  written  on  the  back 
of  ah  instrument  in  writing  and  which  has 
relation  to  it. 

Writing  one's  name  on  the  tack  of  a  pro- 
missory note  or  other  negotiable  instrument. 
20  Vt.  499. 

2>  An  indorsement  is  generally  made  primarily 
for  the  purpose  of  transferring  the  rights  of  the 
holder  of  the  instrument  to  some  other  person.  It 
has,  however,  various  results,  such  as  rendering 
the  indorser  liable  in  certain  events;  and  hence 
an  indorsement  is  sometimes  made  merely  for  the 
purpose  of  additional  security.  This  is  called  an 
accommodation  indorsement  when  done  without 
consideration  other  than  an  exchange  of  indorse- 
ments. 

A  blank  indorsement  is  one  in  which  the 


name  of  the  indorser  only  is  written  upon 
the  instrument.  It  is  commonly  made  by 
writing  the  name  of  the  indorser  on  the  back, 
13  Serg.  &  R.  Penn.  315 ;  but  a  writing 
across  the  face  may  answer  the  same  pur- 
pose.    18  Pick.  Mass.  63;  16  East,  12. 

A  conditional  indorsement  is  one  made  sub- 
ject to  some  condition  without  the  perform- 
ance of  which  the  instrument  will  not  be  or 
remain  valid.    4  Taunt.  30. 

An  indorsement  in  full  is  one  in  which 
mention  is  made  of  the  name  of  the  indorsee. 
Chitty,  Bills,  170. 

A  qualified  indorsement  is  one  which  re- 
strains, or  limits,  or  qualifies,  or  enlarges  the 
liability  of  the  indorser,  in  any  manner  differ- 
ent from  what  the  law  generally  imports  as 
his  true  liability,  deducible  from  the  nature 
of  the  instrument.  Chitty,  Bills,  8th  ed.  261; 
7  Taunt.  160.  The  words  commonly  used  are 
sans  recours,  without  recourse.  3  Mass.  225 ; 
12  id.  14. 

A  restrictive  indorsement  is  one  which  re- 
strains the  negotiability  of  the  instrument  to 
a  particular  person  or  for  a  particular  pur- 
pose.    1  Rob.  La.  222. 

3>  The  effect  of  the  indorsement  of  a 
negotiable  promissory  note  or  bill  of  ex- 
change is  to  transfer  the  property  in  the 
note  to  the  person  mentioned  in  the  indorse- 
ment when  it  is  made  in  full,  or  to  any  per- 
son to  whose  possession  it  may  lawfully  come 
thereafter  even  by  mere  delivery,  when  it 
is  made  in  blank,  so  that  the  possessor  may 
sue  upon  it  in  his  own  name  at  law,  as  well 
as  if  he  had  been  named  as  the  payee.  11 
Pet.  80;  2  Hill,  N.  Y.  80. 

And  any  person  who  has  possession  of  the 
instrument  is  presumed  to  be  the  legal  honA 
fide  owner  for  value,  until  the  contrary  is 
shown. 

When  the  indorsement  is  made  before  the 
note  becomes  due,  the  indorsee  and  all  sub- 
sequent holders  are  entitled  to  recover  the 
face  of  the  note  against  the  maker,  without 
any  right  on  his  part  to  offset  claims  which 
he  may  have  against  the  payee;  or,  as  it  is 
frequently  stated,  the  indorsee  takes  it  free 
of  all  equities  between  the  antecedent  parties 
of  which  he  had  no  notice.  3  Term,  80,  83 ; 
7  id.  423;  8  Mees.  &  W.  Exch.  504;  8  Conn. 
505;  13  Mart.  La.  150;  16  Pet.  1. 

4t.  Indorsers  also,  unless  the  indorsement 
be  qualified,  become  liable  to  pay  the  amount 
demanded  by  the  instrument  upon  the  fail- 
ure of  the  principal,  the  m,aker  of  a  note,  the 
acceptor  of  a  bill,  upon  due  notification  of 
such  failure,  to  any  subsequent  indorsee  who 
can  legally  claim  to  hold  through  the  par- 
ticular indorsee.  Story,  Bills,  ?  224 ;  Parsons, 
Bills. 

The  effect  of  acceptance  upon  a  bill  is  to 
remove  the  acceptor  to  the  head  of  the  list  as 
as  principal,  while  the  drawer  takes  his  place 
first  indorser. 

See  Guaranty;  Bills  op  Exchange; 
Promissory  Notes.  Consult  Chitty,  Story, 
on  Bills  of  Exchange ;  Story  on  Promissory 
Notes;  Byles,  Parsons,  on  Bills  and  Notes. 
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In  Criminal  Iislmt.  An  entry  made  upon 
the  back  of  a  writ  or  warrant. 

When  a  warrant  for  the  arrest  of  a  person 
charged  with  a  crime  has  been  issued  by  a 
justice  of  the  peace  of  one  county,  which 
IS  to  be  executed  in  another  county,  it  is 
necessary,  in  some  states,  that  it  should  be 
indorsed  by  a  justice  of  the  county  where  it 
is  to  be  executed :  this  indorsement  is  called 
backing. 

INDORSER.  The  person  who  makes  an 
indorsement. 

3.  The  indorser  of  a  bill  of  exchange,  or 
other  negotiable  paper,  by  his  indorsement 
undertakes  to  be  responsible  to  the  holder 
for  the  amount  of  the  bill  or  note,  if  the 
latter  shall  make  a  legal  demand  from  the 
payer,  and,  in  default  of  payment,  give 
proper  notice  thereof  to  the  indorser.  But 
the  indorser  may  make  his  indorsement  con- 
ditional, which  will  operate  as  a  transfer  of 
the  bill  if  the  condition  be  performed;  or  he 
may  make  it  qualified,  so  that  he  shall  not 
be  responsible  on  non-payment  by  the  payer. 
Chitty,  Bills,  179,  180. 

3.  To  make  an  indorser  liable  on  his 
indorsement  to  parties  subsequent  to  his  own 
indorsee,  the  instrument  must  be  commercial 
paper;  for  the  indorsement  of  a  bond  or 
.single  bill  will  not,  per  se,  create  a  responsi- 
bility. 13  Serg.  &  R.  Penu.  311.  See  Story, 
Bills,  202;  11  Pet.  80. 

When  there  are  several  iudorsers,  the  first 
in  point  of  time  is  generally,  but  not  always, 
first  responsible :  there  may  be  circumstances 
which  will  cast  the  responsibility,  in  the  first 
place,  as  between  them,  on  a  subsequent  in- 
dorsee.    5  Munf.  Va.  252. 

INDUCEMENT.     In  Contracts.     The 

benefit  which  the  obligor  is  to  receive  from  a 
contract  is  the  inducement  for  making  it. 

In  Criminal  La-w.  The  motive.  Confes- 
sions are  sometimes  made  by  criminals  under 
the  influence  of  promises  or  threats.  When 
these  promises  or  threats  are  made  by  per- 
sons in  authority,  the  confessions  cannot  be 
received  in  evidence.     See  Confession. 

In  Pleading.  The  statement  of  matter 
which  is  introductory  to  the  principal  sub- 
ject of  the  declaration  or  plea,  and  which  is 
necessary  to  explain  or  elucidate  it.  Such 
matter  as  is  not  introductory  to,  or  necessary 
to  elucidate  the  substance  or  gist  of,  the 
declaration,  plea,  etc.,  nor  collaterally  appli- 
cable to  it,  is  surplusage. 

2.  An  inducement  is,  in  general,  more  a 
matter  of  convenience  than  of  necessity,  since 
the  same  mltter  may  be  stated  in  the  body 
of  the  declaration  ;  but  by  its  use  confession 
of  statement  is  avoided.    1  Chitty,  Plead.  259. 

But  in  many  cases  it  is  necessary  to  lay  a 
foundation  for  the  action  by  a  statement,  by 
way  of  inducement,  of  the  extraneous  or  col- 
lateral circumstances  which  give  rise  to  the 
plaintiff's  claim.  For  instance,  in  an  action 
for  a  nuisance  to  property  in  the  possession 
of  the  plaintiff,  the  circumstance  of  his  being 
possessed  of  the  property  should  be  stated  as 


inducement,  or  by  way  of  introduction  to  the 
mention  of  the  nuisance.  Lawes,  Plead.  66, 
67;  1  Chitty,  Plead.  292;  Stephen,  Plead. 
257  ;  14  Viner,  Abr.  405;  20  id.  345  ;  Bacon, 
Abr.  Fleas,  etc.  (12). 

When  a  formal  traverse  is  adopted,  it 
should  be  introduced  with  an  inducement,  to 
show  that  the  matter  contained  in  the  tra- 
verse is  material.  1  Chitty,  Plead.  38.  See 
Traverse;  Innuendo;  Colloquium. 

3.  In  an  indictment  there  is  a  distinction 
between  the  allegation  of  facts  constituting 
the  offence,  and  those  which  mu6t  be  averred 
by  way  of  inducement.  In  the  former  case, 
the  circumstances  must  be  set  out  with  par- 
ticularity ;  in  the  latter,  a  more  general  alle- 
gation is  allowed.  An  "inducement  to  an 
offence  does  not  require  so  much  certainty." 
Comyns,  Dig.  Indictment  (G  5).  In  an  in- 
dictment for  an  escape,  "debito  modo  com- 
missus"  is  enough,  without  showing  by 
what  authority;  and  even  "commissus"  is 
sufficient.  1  Ventr.  170.  So,  in  an  indict- 
ment for  disobedience  to  an  order  of  justice? 
for  payment  of  a  church-rate,  an  averment, 
by  way  of  inducement,  that  a  rate  was  duly 
made  as  by  law  required,  and  afterwards 
duly  allowed,  and  that  the  defendant  was  by 
it  duly  rated,  was  held  sufficient,  without 
setting  out  the  faets  which  constituted  the 
alleged  due  rating,  etc.,  although  in  the 
statement  of  the  offence  itself  it  would  not 
have  been  sufficient.     1  Den.  Cr.  Cas.  222. 

INDUCIiB  (Lat.).  In  Civil  Law.  A 
truce ;  cessation  from  hostilities  for  a  time 
agreed  upon.  Also,  such  agreement  itself. 
Calvinus,  Lex.  So  in  international  law. 
Grotius,  de  Jure  Bell.  lib.  3,  c.  2,1X1;  Hu- 
ber,  Jur.  Civit.  p.  743,  i  22. 

In  Old  Practice.  A  delay  or  indulgence 
allowed  by  law.  Calvinus,  Lex. ;  DuCange  ; 
Bract,  fol.  352  6;  Fleta,  lib.  4,  c.  5,  |  8.  See 
Bell,  Diet. ;  Burton,  Law  of  Scotl.  561.  So 
used  in  old  maritime  law :  e.g.  an  inducice  of 
twenty  days  after  safe  arrival  of  vessel  was 
allowed  in  case  of  a  bottomry  bond,  to  raise 
principal  and  interest.  Locceivus,  de  Jure 
Marit.  lib.  2,  c.  6,  §11. 

INDUCIiB  LEGALES  (Lat.).  In 
Scotch  Law.  The  days  between  the  cita- 
tion of  the  defendant  and  the  day  of  appear- 
ance ;  the  days  between  the  teste  day  and 
day  of  return  of  the  writ. 

INDUCTION.  In  Ecclesiastical  Law. 
The  giving  a  clerk,  instituted  to  a  benefice, 
the  actual  possession  of  its  temporalties,  in 
the  nature  of  livery  of  seisin.  Avliffe,  Pa- 
rerg.  299. 

INDULGENCE.     A  favor  granted. 

It  is  a  general  rule  that  where  a  creditor 
gives  indulgence,  by  entering  into  a  binding 
contract  with  a  principal  debtor,  by  which 
the  surety  is  or  may  be  damnified,  such  surety 
is  discharged,  because  the  creditor  has  put 
it  out  of  his  power  to  enforce  immediate  pay- 
ment, when  the  surety  would  have  a  right  to 
require  him  to  do  so.  6  Dow,  Pari.  Cas.  238 ; 
3  Mer.  Ch.  272;  Bacon,  Abr.  Ohlig.  (J5). 
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But  mere  inaction  by  the  creditor,  if  he  do 
not  deprive  himself  of  the  right  to  sue  the 
principal,  does  not,  in  general,  discharge  the 
surety.     See  Forbearance. 

INDULTO.     In    Spanish    Law.     The 

condonation  or  remission  of  the  punishment 
imposed  on  a  criminal  for  his  offence.  L.  1, 
t.  32,  pt.  7.  This  power  is  exclusively  vested 
in  the  king. 

The  right  of  exercising  this  power  has 
been  often  contested,  chiefly  as  impolitic,  for 
the  reason  §et  forth  in  the  following  Latin 
verses : — 

"  Plus  ssepe  nocet  patientia  regis 
Quam  rigor:  ille  nocet  paucia;  hrec  incitat  omnes. 
Bum  Be  ferre  suos  sperant  impune  reatus." 

INELIGIBILITY.  The  incapacity  to  be 
lawfully  elected. 

This  incapacity  arises  from  various  causes ; 
and  a  person  may  be  incapable  of  being 
elected  to  one  office  who  may  be  elected  to 
another:  the  incapacity  may  also  be  per- 
petual or  temporary. 

Among  perpetual  inabilities  may  be  reck- 
oned, the  inability  of  women  to  be  elected  to 
a  public  office;  and  of  a  citizen  bom  in  a 
foreign  country  to  be  elected  president  of  the 
United  States. 

Among  the  temporary  inabilities  may  be 
mentioned,  the  holding  of  an  office  declared 
by  law  to  be  incompatible  with  the  one 
sought;  the  non-payment  of  the  taxes  re- 
quired by  law ;  the  want  of  certain  property 
qualifications  required  by  the  constitution; 
the  want  of  age,  or  being  too  old. 

INEVITABLE  ACCIDENT.  A  term 
used  in  the  civil  law,  nearly  synonymous 
with  fortuitous  event.     10  Miss.  572. 

Any  accident  which  cannot  be  foreseen  and 
prevented.  Though  used  as  synonymous  with 
act  of  God,  it  would  seem  to  have  a  wider 
meaning,  the  act  of  God  being  any  cause 
which  operates  without  aid  or  interference 
from  man.  4  Dougl.  287,  290,  per  Lord 
Mansfield;  21  Wend.  N.  Y.  198,  per  Cowen, 
J.;  3  Blackf.  Ind.  222;  2  Ga.  349;  10  Miss. 
572;  1  Parsons,  Contr.  635. 

INFAMIS  (Lat.).  In  Roman  Law. 
One  who,  in  consequence  of  the  application 
of  a  general  rule,  and  not  by  virtue  of  an 
arbitrary  decision  of  the  censors,  lost  his  po- 
litical rights  but  preserved  his  civil  rights. 
Savigny,  Droit  Rom.  J  79. 

INFAMOUS  CRIIVIE.  A  crime  which 
works  infamy  in  one  who  has  committed  it. 

INFAMY.  That  state  which  is  produced 
by  the  conviction  of  crime  and  the  loss  of 
honor,  which  renders  the  infamous  person 
incompetent  as  a  witness. 

2.  When  a  man  is  convicted  of  an  offence 
■which  is  inconsistent  with  the  common  princi- 
ples of  honesty  and  humanity,  the  law  con- 
siders his  oath  to  be  of  no  weight,  and  ex- 
cludes his  testimony  as  of  too  doubtful  and 
suspicious  a  nature  to  be  admitted  in  a  court 
of  justice  to  deprive  another  of  life,  liberty, 
or  property.  Gilbert,  Bv.  256;  2  Bulstr.  154; 
]  Phillipps,  Ev.  23;  Buller,  Nisi  P.  291.    The 


crimes  which  render  a  person  incompetent 
are  treason,  5  Mod.  16,  74;  felony,  2  Bulstr. 
154;  Coke,  Litt.  6;  1  T.  Raym.  369;  receiv- 
ing stolen  goods,  7  Mete.  Mass.  500;  5  Gush. 
Mass.  287 ;  all  offences  founded  in  fraud,  and 
which  come  within  the  general  notion  of  the 
crimen  falsi  of  the  Roman  law.  Leach,  496 ; 
as  perjury  and  forgery,  Coke,  Litt.  6;  Fost. 
209;  piracy,  2  Rolle,  Abr.  886;  swindling, 
cheating,  Fost.  209;  barratry,  2  Salk.  690; 
conspiracy,  1  Leach,  Cr.  Cas.  442;  and  the 
bribing  a  witness  to  absent  himself  from  a 
trial,  in  order  to  get  rid  of  his  evidence. 
Fost.  208.  From  the  decisions  Professor 
Greenleaf  deduces  the  rule  "that  the  crimen 
falsi  of  the  common  law  not  only  involves 
the  charge  of  falsehood,  but  also  is  one  which 
may  injuriously  affect  the  administration  of 
justice,  by  the  introduction  of  falsehood  and 
fraud."  1  Greenleaf,  Ev.  ^  373.  A  conviction 
of  the  offence  of  obtaining  goods  by  false  pre- 
tences does  not  render  the  party  an  incom- 
petent witness.     11  Mete.  Mass.  302. 

3.  It  is  the  crime,  and  not  the  punishment, 
which  renders  the  offender  unworthy  of  be- 
lief.  1  Phillipps,  Ev.  25.  In  order  to  incapa- 
citate the  party,  the  judgment  must  be  proved 
as  pronounced  by  a  court  possessing  com- 
petent jurisdiction.  1  Sid.  51;  2  Stark.  183; 
Starkie,  Ev.  pt.  2,  p.  144,  note  1,  pt.  4,  p.  716. 
But  it  has  been  held  that  a  conviction  of  an 
infamous  crime  in  another  country,  or  another 
of  the  United  States,  does  not  render  the  wit- 
ness incompetent  on  the  ground  of  infamy. 
17  Mass.  515;  11  Mete.  Mass.  304.  See  2 
Harr.  &  M'H.  Md.  380 ;  3  Hawks,  No.  C.  393 ; 
10  N.  H.  22.  Though  this  doctrine  appears 
to  be  at  variance  with  the  opinions  enter- 
tained by  foreign  jurists,  who  maintain  that 
the  state  or  condition  of  a  person  in  the  place 
of  his  domicil  accompanies  him  everywhere. 
Story,  Confl.  Laws,  §  620,  and  the  authorities 
there  cited;  Foelix,  Trait6  de  Droit  Intern. 
Priv6,  I  31;  Merlin,  R6pert.  Loi,  §  6,  n.  6. 

The  objection  to  competency  may  be  an- 
swered by  proof  of  pardon  (see  Pardon),  and 
by  proof  of^a  reversal  by  writ  of  error,  which 
must  be  proved  by  the  production  of  the 
record.  As  to  the  effect  of  serving  out  the 
term  of  punishment,  see  stat.  6  &  7  Vict.  c. 
85,  §  1 ;  3  Ind.  16;  4  id.  128;  14  Mo.  348; 
31  N.  H.  314;  24  Conn.  363;  2  Paine,  C.  C. 
168;  2  Gray,  Mass.  562;  13  Tex.  168;  23 
Ala.  N.  s.  44.  See  2  Bennett  &  H.  Lead.  Crim. 
Cas.  394. 

4.  The  judgment  for  an  infamous  crime, 
even  for  perjury,  does  not  preclude  the  party 
from  making  an  affidavit  with  a  view  to  his 
own  defence.  2  Salk.  461;  2  Strange,  1148. 
He  may,  for  instance,  make  an  affidavit  in  re- 
lation to  the  irregularity  of  a  judgment  in  a 
cause  in  which  he  is  a  party ;  for  otherwise  he 
would  be  without  a  remedy.  But  the  rule  is 
confined  to  defence;  and  he  cannot  be  heard 
upon  oath  as  complainant.  2  Salk.  461;  2 
Strange,  1148.  When  the  witness  becomes 
incompetent  from  infamy  of  character,  the 
Effect  18  the  same  as  if  he  were  dead;  and  if 
he  has  attested  any  instrument  as  a  witness, 
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previous  to  his  conviction,  evidence  may  be 
given  of  his  handwriting.  2  Strange,  833; 
Starkie,  Ev.  pt.  2,  ?  193,  pt.  4,  p.  723. 

INFANT.  One  under  the  age  of  twenty- 
one  yeais.     Coke,  Litt.  171. 

2.  But  he  is  reputed  to  be  twenty-one  years  old, 
or  of  full  age,  the  first  instant  of  the  last  day  of  the 
twenty -first  year  next  before  the  anniversary  of  his 
birth;  because,  according  to  the  civil  computation 
of  time,  which  differs  from  the  natural  computa- 
tion, the  last  day  having  commenced,  it  is  con- 
sidered as  ended.  Savigny,  Br.  B-om.  §  182;  6  Ind. 
447.  If,  for  example,  a  person  were  born  at  any 
hour  of  the  first  day  of  January,  1810  (even  a  few 
minutes  before  twelve  o'clock  of  the  night  of  that 
day),  he  would  be  of  full  ago  at  the  first  instant  of 
the  thirty-first  of  December,  1830,  although  nearly 
forty-eight  hours  before  he  had  actually  attained 
the  full  age  of  twenty-one  years  according  to  years, 
days,  hours,  and  minutes,  because  there  is  in  this 
case  no  fraction  of  a  day.  1  Sid.  162;  1  Kebl.  589; 
1  Salk.  44;  Raym.  84;  1  Sharswood,  Blackst.  Comm. 
463,  464;  1  Lilly,  Reg.  67;  Comyna,  Dig.  Enfant 
(A);  Savigny,  Dr.  Rom.  ?§  383,  384. 

3.  A  curious  case  occurred  in  England,  of  a 
young,lady  who  was  born  after  the  house-clock 
had   struck,  while  the  parish   clock  was  striking, 

.  and  before  St.  Paul's  had  begun  to  strike,  twelve, 
on  the  night  of  the  fourth  and  fifth  of  January, 
1805;  the  question  was  whether  she  was  born  on 
the  fourth  or  fifth  of  January.  Mr.  Coventry  gives 
it  as  his  opinion  that  she  was  born  on  the  fourth, 
because  the  house-clock  does  not  regulate  any  thing 
but  domestic  affairs,  that  the  parochial  clock  is  much 
better  evidence,  and  that  a  metropolitan  clock  ought 
to  be  received  with  "implicit  acquiescence."  Cov- 
entry, Ev.  182.  It  is  conceived  that  this  can  only 
be  primd  facie  ;  because,  if  the  fact  were  otherwise, 
and  the  parochial  and  metropolitan  clocks  should 
both  have  been  wrong,  they  would  undoubtedly 
have  had  no  effect  in  ascertaining  the  age  of  the 
child. 

4.  The  sex  makes  no  difference  at  common 
law:  a  woman  is,  therefore,  an  infant  until 
she  has  attained  the  age  of  twenty-one  years. 
Coke,  Litt.  171.  It  is  otherwise,  however,  in 
some  of  the  United  States.  18  111.  209;  4 
Ind.  464.  Before  arriving  at  full  age,  an  in- 
fant may  do  many  acts.  A  male  at  fourteen 
is  of  discretion,  and  may  consent  to  marry ; 
and  at  that  age  he  may  disagree  to  and  an- 
nul a  marriage  he  may  before  that  time  have 
contracted ;  he  may  then  choose  a  guardian, 
and,  if  his  discretion  be  proved,  may,  at 
common  law,  make  a  will  of  his  personal  es- 
tate; he  may  act  as  executor  at  the  age  of 
seventeen  years.  A.  female  at  seven  may  be 
betrothed  or  given  in  marriage ;  at  nine  she  is 
entitled  to  dower;  at  twelve  she  may  consent 
or  disagree  to  marriage ;  and,  at  common  law, 
at  seventeen  she  may  act  as  executrix.  Con- 
siderable changes  of  the  common  law  have 
taken  place  in  many  of  the  states.  In  Penn- 
sylvania, to  act  as  an  executor  the  party  must 
be  of  full  age. 

5.  In  general,  an  infant  is  not  bound  by 
his  contracts,  unless  to  supply  him  necessa- 
ries, Selwyn,  Nisi  P.  137  ;  Chitty,  Contr.  31  r 
Bacon,  Abr.  Infancy,  etc.  (13);  9  Viner,  Abr, 
391  •  1  Comyns,  Contr.  150,  151 ;  3  Eawle, 
Penn.  351;  8  Term,  335;  1  Kebl.  905,  913 
1  Sid.  129,  258  ;  1  Lev.  168 ;  1  South.  N.  J. 
87 ;  but  see  6  Cranch,  226;  3  Pick.  Mass.  492 
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1  Nott  &  M'C.  So.  C.  197;  or  unless,  by  some 
legislative  provision,  he  is  empowered  to  enter 
into  a  contract ;  as,  with  the  consent  of  his 
parent  or  guardian  to  put  himself  apprentice, 
or  enlist  in  the  service  of  the  United  States. 
4  Binn.  487;  5  id.  423;  30  Vt.  357. 

6.  Contracts  made  with  him  may  be  er>- 
forced  or  avoided  by  him  on  his  coming  of 
age,  20  Ark.  600;  12  Ind.  76;  4  Sneed,  Tenn. 
118;  13  La.  Ann.  407;  32  N.  H.  345;  24 
Mo.  541;  but  must  be  avoided  within  a  rea- 
sonable time.  15  Gratt.  Va.  329;  29  Vt. 
465 ;  25  Barb.  N.  Y.  399.  But  to  this  general 
rule  there  may  be  an  exception  in  case  of 
contracts  for  necessaries  ;  because  these  are 
for  his  benefit.  See  Necessaries.  2  Head, 
Tenn.  33;  18  111.  63;  13  Md.  140;  32  N.  H. 
345 ;  11  Cush.  Mass.  40 ;  14  B.  Monr.  Ky. 
232.  The  privilege  of  avoiding  a  contract 
on  account  of  infancy  is  strictly  personal  to 
the  infant,  and  no  one  can  take  advantage  of 
it  but  himself.  3  Green,  N.  J.  343;  2  Brev. 
No.  C.  438 ;  6  Jones,  No.  C.  494;  23  Tex.  252 ; 
30  Barb.  N.  Y.  641 ;  31  Miss.  32.  When  the 
contract  has  been  performed,  and  it  is  such 
as  he  would  be  compellable  by  law  to  per- 
form, it  will  be  good  and  bind  him.  Coke, 
Litt.  172  a.  And  all  the  acts  of  an  infant 
which  do  not  touch  his  interest,  but  take 
effect  from  an  authority  which  he  has  been 
trusted  to  execute,  are  binding.  3  Burr. 
1794 ;  Ponblanque,  Eq.  b.  1,  c.  2,  §  5,  note  c. 

The  contract  cannot  be  avoided  by  an  adult 
with  whom  the  infant  deals.  29  Barb.  N.  Y. 
160 ;  12  Ind.  76  ;  32  id.  537  ;  5  Sneed,  Tenn. 
659. 

T.  The  protection  which  the  law  gives  an 
infant  is  to  operate  as  a  shield  to  him,  to 
protect  him  from  improvident  contracts,  but 
not  as  a  sword  to  do  injury  to  others.  An 
infant  is,  therefore,  responsible  for  his  torts, 
as  for  slander,  trespass,  and  the  like,  29 
Barb.  N.  Y.  218 ;  29  Vt.  465  ;  but  he  cannot 
be  made  responsible  in  an  action  ex  delicto, 
where  the  cause  arose  on  a  contract.  3 
Rawle,  Penn.  351;  6  Watts,  Penn.  9;  15 
Wend.  N.  Y.  233 ;  25  id.  399 ;  9  N.  H.  441 ; 
32  id.  101 ;  10  Vt.  71 ;  5  Hill,  So.  C.  391.  But 
see  6  Cranch,  226  ;  15  Mass.  359;  4  M'Cord, 
So.  C.  387. 

S.  With  regard  to  the  responsibility  of 
infants  for  crimes,  the  rule  is  that  no  infant 
within  the  age  of  seven  years  can  be  guilty 
of  felony  or  be  punished  for  any  capital 
offence ;  for  within  that  age  an  infant  is,  by 
presumption  of  law,  doli  incapax,  and  cannot 
be  endowed  with  any  discretion ;  and  against 
this  presumption  no  averment  shall  be  re- 
ceived. This  legal  incapacity,  however, 
ceases  when  the  infant  attains  the  age  of 
fourteen  years,  after  which  period  his  act 
becomes  subject  to  the  same  rule  of  con- 
struction as  that  of  any  other  person.  Between 
the  ages  of  seven  and  fourteen  years  an 
infant  is  deemed  primd  facie  to  be  doli 
incapax ;  but  in  this  case  the  maxim  applies, 
maZitia  snpplet  ceiaiem:  malice  supplies  the 
want  of  mature  years.  1  Russell,  Crimes,  ^, 
3;  31  Ala.  N.  s.  323. 
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INFANTICIDE.  In  Medical  Jurispru- 
dence. The  murder  of  a  new-born  infant. 
It  i8  thus  distinguishable  from  abortion  and 
foeticide,  which  are  limited  to  the  destruction 
of  the  life  of  ih&fostus  in  ulero. 

3.  The  crime  of  infanticide  can  be  com- 
mitted only  after  the  child  is  -wholly  born. 
5  Garr.  &  P.  329;  6  id.  349.  This  question 
involves  an  inquiry,  first,  into  the  signs  of 
maturity,  the  data  for  which  are — the  length 
and  weight  of  the  foetus,  the  relative  position 
of  the  centre  of  its  body,  the  proportional 
development  of  its  several  parts  as  compared 
with  each  other,  especially  of  the  head  as 
compared  with  the  rest  of  the  body,  the  de- 
gree of  growth  of  the  hair  and  nails,  the  con- 
dition of  the  skin,  the  presence  or  absence  of 
the  membraria  pupillaris,  and,  in  the  male, 
the  descent  or  non-descent  of  the  testicles. 
Dean,  Med.  Jur.  140. 

3.  Second,  was  it  born  alive?  The  second 
point  presents  an  inquiry  of  great  interest 
both  to  the  legal  and  medical  professions 
and  to  the  community  at  large.  In  the 
absence  of  all  direct  proof,  what  organic 
facts  proclaim  the  existence  of  life  subse- 
quent to  birth  ?  These  facts  are  derived 
principally  from  the  circulatory  and  respira- 
tory systems.  From  the  former  the  proofs  are 
gathered — from  the  character  of  the  blood, 
that  which  is  purely  foetal  being  wholly 
dark,  like  venous  blood,  destitute  of  fibrous 
matter,  and  forming  coagula  much  less  firm 
and  solid  than  that  which  has  been  subjected 
to  the  process  of  respiration ;  so,  also,  the 
coloring-matter  is  darker,  and  contains  no 
phosphoric  acid,  and  its  proportion  of  serum 
and  red  globules  is  comparatively  small. 
From  the  condition  of  the  heart  and  blood- 
vessels. The  circulation  anterior  and  subse- 
quent to  birth  must  necessarily  be  entirely 
different.  That  anterior,  by  means  of  the 
foetal  openings, — the  foramen  ovale,  the  duc- 
tus arteriosus,  and  the  dtictus  venosus, — is 
enabled  to  perform  its  circuit  without  send- 
ing the  entire  mass  of  the  blood  to  the  lungs 
for  the  purpose  of  oxygenation.  When  the 
extra-uterine  life  commences,  and  the  double 
circulation  is  established,  these  openings 
gradually  close:  so  that  their  closure  is  con- 
sidered clear  evidence  of  life  subsequent 
to  birth.  1  Beck,  Med.  Jur.  478  et  seq.; 
Dean,  Med.  Jur.  142  et  seq.  From  the 
difference  in  the  distribution  of  the  blood  in 
the  different  organs  of  the  body.  The  two 
organs  in  which  this  difference  is  most  per- 
ceptible are  the  liver  and  the  lungs, — espe- 
cially the  latter.  The  circulation  of  the  whole 
mass  of  the  blood  through  the  lungs  distends 
and  fills  them  with  blood,  so  that  their  rela- 
tive weight  will  be  nearly  doubled,  and  any 
incision  into  them  will  be  followed  by  a  free 
effusion. 

4.  From  the  respiratory  system  proofs  of 
life  subsequent  to  birth  are  derived.  From 
the  thorax:  its  size,  capacity,  and  arch  are 
increased  by  respiration.  From  the  lungs: 
they  are  increased  in  size  and  volume,  are 
projected  forward,  become  rounded  and  ob- 


tuse, of  a  pinkish-red  hue,  and  their  density 
is  inversely  as  their  volume.  Dean,  Med. 
Jur.  149  et  seq.  The  fact  of  the  specific  grac 
vity  of  the  lungs  being  diminished  in  pro- 
portion to  their  diminution  in  density  gives 
rise  to  a  celebrated  test, — the  hydrostatic, — 
thp  relative  weight  of  the  lungs  with  water. 
1  Beck,  Med.  Jur.  459  et  seq.  The  rule  is, 
that  lungs  which  have  not  respired  are  spe- 
cifically heavier  than  water,  and  if  placed 
within  it  will  sink  to  the  bottom  of  the  vessel. 
If  they  have  respired,  their  increase  in  vol- 
ume and  decrease  in  density  render  them  spe- 
cifically lighter  than  water,  and  when  placed 
within  it  they  will  float.  There  are  several 
objections  to  the  sufliciency  of  this  test;  but 
it  is  fairly  entitled  to  its  due  weight  in  the 
settlement  of  this  question.  Dean,  Med.  Jur. 
154  et  seq.  From  the  state  of  the  diaphragm. 
Prior  to  respiration  it  is  found  high  up  in 
the  thorax.  The  act  of  expanding  the  lungs 
enlarges  and  arches  the  thorax,  and,  by  neces- 
sary consequence,  the  diaphragm  descends. 

5.  The  fact  of  life  at  birth  being  esta- 
blished, the  next  inquiry  is,  how  long  did 
the  child  survive?  The  pro"ofs  here  are  de- 
rived from  three  sources.  The  foetal  open- 
ings, their  partial  or  complete  closure.  The 
more  perfect  the  closure,' the  longer  the  time. 
The  series  of  changes  in  the  umbilical  cord. 
These  are — 1,  the  withering  of  the  cord;  2, 
its  desiccation  or  drying,  and,  3,  its  separO' 
Hon  or  dropping  q^,— occurring  usually  four 
or  five  days  after  birth;  4,  cicatrization  of 
the  umbilicus, — occurring  usually  from  ten  to 
twelve  days  after  birth.  The  changes  in  the 
shin,  consisting  in  the  process  of  exfoliation 
of  the  epidermis,  which  commences  on  the 
abdomen,  and  extends  thence  successively  to 
the  chest,  groin,  axillae,  interscapular  space, 
limbs,  and,  finally,  to  the  hands  and  feet. 

6.  As  to  the  modes  by  which  the  life  of 
the  child  may  have  been  destroyed.  The 
criminal  modes  most  commonly  resorted  to 
are — 1,  suffocation;  2,  drowning;  3,  cold  and 
exposure;  4, starvation ;  5,  wounds, fractures, 
and  injuries  of  various  kinds ;  a  mode  not  un- 
frequently  resorted  to  is  the  introduction  of 
sharp-pointed  instruments  in  different  parts 
of  the  body ;  also,  luxation  and  fracture  of 
the  neck,  accomplished  by  forcibly  twisting 
the  head  of  the  child,  or  pulling  it  back- 
wards ;  6,  strangulation ;  7,  poisoning  ;  8,  in- 
tentional neglect  to  tie  the  umbilical  cord; 
and,  9,  causing  the  child  to  inhale  air  de- 
prived of  its  oxygen,  or  gases  positively  dele- 
terious. All  these  modes  of  destroying  life, 
together  with  the  natural  or  accidental  ones, 
wul  be  found  fully  discoursed  by  the  writers 
on  medical  jurisprudence.  1  Beck,  Med.  Jur. 
509  et  seq. ;  Dean,  Med.  Jur.  179  et  seq. ;  Byan, 
Med.  Jur.  137 ;  Dr.  Cummins,  Proof  of  Infan- 
ticide Considered. 

INFANZON.  In  Spanish  taw.  A 
person  of  noble  birth,  who  exercibcs  within 
his  domains  and  inheritance  no  other  rights 
and  privileges  than  those  conceded  to  fiim. 

INFEOFFMENT.  The  act  or  instru- 
ment of  feoffment.     In  Scotland  it  is  syno- 
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nymous  with  saisine,  meaning  the  instru- 
ment of  possession:  formerly  it  was  synony- 
mous witli  investiture.     Bell,  Diet. 

INFERENCE.  A  conclusion  drawn  by 
reason  from  premises  established  by  proof. 

It  is  the  province  of  the  judge  who  is  to 
decide  upon  the  facts  to  draw  the  inference. 
When  the  facts  are  submitted  to  the  court, 
the  judges  draw  the  inference ;  when  they 
are  to  be  ascertained  by  a  jury,  it  is  their 
duty  to  do  so.  The  witness  is  not  permitted, 
as  a  general  rule,  to  draw  an  inference  and 
testify  that  to  the  court  or  jury.  It  is  his 
duty  to  state  the  facts  simply  as  they  occurred. 
Inferences  differ  from  presumptions. 

INFERIOR.  One  who  in  relation  to 
another  has  less  power  and  is  below  him ; 
one  who  is  bound  to  obey  another.  He 
who  makes  the  law  is  the  superior  ;  he  who 
is  bound  to  obey  it,  the  inferior.  1  Bouvier, 
Inst.  n.  8. 

INFERIOR  COURTS.  By  this  term 
are  understood  all  courts  except  the  supreme 
courts.  An  inferior  court  is  a  court  of  limited 
jurisdiction,  and  it  must  appear  on  the  face 
of  its  proceedings  that  it  has  jurisdiction,  or 
its  proceedings  will  be  void.  3  Bouvier,  Inst, 
n.  2529. 

INFICIATIO  (Lat.).  In  Civil  Law. 
Denial.  Denial  of  fact  alleged  by  plaintiff, — 
especially,  a  denial  of  debt  or  deposit.  Voo. 
Jur.  Utr. ;  Calvinus,  Lex. 

INFIDEL.  One  who  does  not  believe  in 
the  existence  of  a  God  who  will  reward  or 
punish  in  this  world  or  that  which  is  to 
come.  Willes,  550.  One  who  professes  no 
religion  that  can  bind  his  conscience  to  speak 
the  truth.     1  Greenleaf,  Ev.  §  368. 

This  term  has  been  very  indefinitely  ap- 
plied. Under  the  name  of  infidel  Lord 
Coke  comprises  Jews  and  heathens.  Coke, 
2d  Inst.  606  ;  Coke,  3d  Inst.  165  ;  and  Haw- 
kins includes  among  infidels  such  as  do  not 
believe  either  in  the  Old  or  New  Testament. 
Hawkins,  PI.  Cr.  b.  2,  c.  46,  s.  148. 

The  objection  to  the  competency  of  wit- 
nesses who  have  no  religious  belief  is  removed 
in  Maine,  Stat.  1847,  c.  64;  Massachusetts, 
Gen.  Stat.  c.  131,  ?  12;  Michigan,  Rev.  Stat. 
1846,  c.  142,  §  96 ;  Missouri,  Rev.  Stat.  1845, 
c.  186,  I  21.  In  other  states  a  witness  must 
believe  in  the  existence  of  a  Supreme  Being, 
as  in  Connecticut,  Rev.  Stat.  1849,  tit.  1, 
?  140;  New  Hampshire,  Rev.  Stat.  1842,  c. 
188,  §  9,  who  will  punish  false  swearing.  2 
N.  Y.  Rev.  Stat.  3d  ed.  505. 

It  has  been  held  that  at  common  law  it  is 
only  requisite  that  the  witness  should  believe 
in  the  existence  of  a  God  who  will  punish 
and  reward  according  to  desert.  1  Atk.  Ch. 
21;  2  Cow.  N.  Y.  431,  433,  n.;  5  Mas.  0.  C. 
18 ;  13  Vt.  362  ;  26  Penn.  St.  274 ;  that  it  is 
sufficient  if  the  punishment  is  to  be  in  this 
world.  14  Mass.  184;  4  Jones,  No.  C.  25: 
contra,  7  Conn.  66.  And  see  17  Wend.  N.  Y. 
460;  2  Watts  &  S.  Penn.  262;  10  Ohio,  121. 
A  witness's  belief  is  to  be  presumed  till  the 
contrary  appear,  2  Dutch.  N.  J.  463,  601; 


and  his  disbelief  must  be  shown  by  declara- 
tions made  previously,  and  cannot  be  in- 
quired into  by  examination  of  the  witness 
himself.  1  Greenleaf,  Ev.  g  370,  n. ;  17  Me. 
157  ;  14  Vt.  535.    See  17  111.  541. 

INFIHT  (Sax.).  An  assault  upon  an  in- 
habitant of  same  dwelling.  Gloss.  Anc.  Inst, 
&  Laws  of  Eng. 

INFIRM.    Weak,  feeble. 

When  a  witness  is  infirm  to  an  extent 
likely  to  destroy  his  life,  or  to  prevent  his 
attendance  at  the  trial,  his  testimony  de  bene 
esse  may  be  taken  at  any  age.  1  P.  Will.  Ch. 
117.    See  Aged  Witness  ;  Going  Witness. 

INFIRMATIVE.  Weakening.  Webster, 
Diet.  Tending  to  weaken  or  render  infii-m  ; 
disprobabilizing.  3  Bentham,  Jud.  Ev.  13, 
14.  Exculpatory  is  used  by  some  authors  as 
synonymous.  See  Wills,  Circ.  Ev.  120  et  seq.; 
Best,  Pres.  i  217  ef  seq. 

INFORMATION.  In  French  Law. 
The  act  or  instrument  which  contains  the 
depositions  of  witnesses  against  the  accused. 
Pothier,  Proc.  Civ.  sect.  2,  art.  5. 

In  Practice.  A  complaint  or  accusation 
exhibited  against  a  person  for  some  criminal 
offence.     4  Blackstone,  Comiu.  308. 

It  diflfers  in  no  respect  from  an  indictment  in  its 
form  and  substance,  except  that  it  is  filed  at  the 
mere  discretion  of  the  proper  law  ofRcer  of  the 
government,  ex  oj^cio,  without  the  intervention  of 
a  grand  jury.  4  Blackstone,  Comm.  308.  The 
process  has  not  been  formally  put  in  motion  by 
congress  for  misdemeanors,  but  is  common  in  civil 
prosecutions  for  penalties  and  forfeitures.  3  Story;' 
Const.  659.  The  information  is  usually  made  upon 
knowledge  given  by  some  other  person  than  the 
officer,  called  the  relator. 

3.  Under  United  iStaies  laws,  informations 
are  resorted  to  for  illegal  exportation  of 
goods,  1  Gall.  C.  C.  3 ;  in  eases  of  smug- 
gling, 1  Mass.  c.  e.  482;  and  a  libel  for  seizure 
is  in  the  nature  of  an  information.  3  Wash. 
C.  C.  464;  1  Wheat.  9;  9  id.  381.  The 
provisions  of  the  U.  S.  constitution  have  been 
held  to  apply  only  to  the  proceedings  in  the 
federal  courts. 

In  Connecticut,  informations  may  be  made 
by  the  attorneys  of  the  state  in  their  respect- 
ive counties  for  all  crimes  not  punishable 
with  death  or  imprisonment  for  life.  Rev. 
Stat.  1854,  c.  12,  ?  155. 

In  Louisiana,  at  the  option  of  the  state. 
14  La.  Ann.  364. 

In  Massachusetts,  all  misdemeanors  less 
than  felonies  may  be  prosecuted  by  informa- 
tion.    5  Mass.  257 ;  81  Gray,  Mass.  329. 

In  Missouri,  for  misdemeanors.  29  Mo.  330. 

In  New  Hampshire,  an  information  lies  in 
all  cases  not  punishable  by  death  or  confine- 
ment at  hard  labor.     Rev.  Stat.  457. 

In  New  York,  it  lies  for  all  crimes  not 
infamous  or  punishable  capitally.  N.  Y. 
Const,  art.  1,  §  6. 

In  Pennsylvania  and  South  Carolina,  an 
information  cannot  be  brought  where  any 
indictment  lies.  Penn.  Const,  art.  9,  g  10; 
1  M'Cord,  So.  C.  35. 

In  Vermont,  the  state's  attorney  may  prosfc- 
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cute  by  information  all  crimes  not  capital 
and  for  which  the  punishment  does  not  ex- 
ceed seven  years  in  the  state  prison.  Vt. 
Rev.  Stat.  c.  3,  §  1. 

In  Virginia,  an  information  cannot  be  used 
for  felonies  or  in  any  case  except  by  leave  of 
the  court  and  where  the  accused  fails  to  show 
cause  to  the  contrary.     Va.  Code,  c.  207,  ^  2. 

3.  An  information  is  sufficiently  formal  if 
it  follows  the  words  of  the  statute,  9  Wheat. 
381 ;  14  Conn.  487  ;  but  enough  must  appear 
to  show  whether  it  is  found  under  the  statute 
or  at  common  law.  3  Day,  Conn.  103.  It 
must,  however,  allege  the  offence  with  suffi- 
cient fulness  and  accuracy,  10  Ind.  404,  and 
must  show  all  the  facts  demanding  a  forfeit- 
ure, as  in  a  penal  action,  when  it  is  to  re- 
cover a  penalty.  4  Mass.  462;  10  Conn.  461. 
Where  it  is  for  a  first  offence,  the  fact  need 
not  be  stated,  9  Conn.  560;  otherwise,  where 
it  is  for  a  second  or  subsequent  offence  for 
which  an  additional  penalty  is  provided.  2 
Meto.  Mass.  408.  It  cannot  be  amended  by 
adding  charges.     1  Dan.  Ky.  466. 

A  part  of  the  defendants  may  be  acquitted 
and  a  part  convicted,  1  Root,  Conn.  226 ;  and 
a  conviction  may  be  of  the  whole  or  a  part  of 
the  offence  charged.  4  Mass.  137.  In  some 
states  it  is  a  proceeding  by  the  state  officer, 
filed  at  his  own  discretion,  9  N.  H.  468 ;  6 
Ind.  281;  4  Wise.  567;  in  others,  leave  of 
court  may  be  granted  to  use  the  state  officer's 
name  to  any  relator,  upon  cause  shown.  7 
Halst.N.J.84;  2  Dall.  Penn.  1 12 ;  1  M'Cord, 
So.  C.  35,  52. 

INFORMATION  OP  INTRUSION. 
A  proceeding  instituted  by  the  state  prosecut- 
ing officer  against  intruders  upon  the  public 
domain.  See  Mass.  Gen.  Stat.  c.  141 ;  3  Pick. 
Mass.  224;  6  Leigh,  Va.  588. 

INFORMATION  IN  THE  NATURE 
OF  A  QUO  "WARRANTO.  A  proceeding 
against  the  usurper  of  a  franchise  or  office. 
See  Quo  Warranto. 

INFORMATUS    NON    SUM     (Lat.). 

n  Practice.     I  am  not  informed  :    a  formal 

answer  made  in  court  or  put  upon  record  by 

an  attorney  when  he  has  nothing  to  say  in 

defence  of  his  client.     Styles,  Reg.  372. 

INFORMER.  A  person  who  informs  or 
prefers  an  accusation  against  another,  whom 
he  suspects  of  the  violation  of  some  penal 
statute. 

3.  When  the  informer  is  entitled  to  the 
penalty  or  part  of  the  penalty,  upon  the 
conviction  of  an  offender,  he  is  or  is  not  a 
competent  witness,  according  as  the  statute 
creating  the  penalty  has  or  has  not  made 
him  BO.  1  Phillipps,  Ev.  97  ;  Roscoe,  Crim. 
Ev.  107;  5  Mass.  57;  1  Dall.  Penn.  68;  1 
Saund.  262,  c. 

INPORTIATUM  (Lat.).  In  Civil  Law. 
The  second  part  of  the  Digest  or  Pandects  of 
Justinian.    See  Digest. 

This  part,  which  commences  with  the  third  title 
of  the  twenty-fourth  book  and  ends  with  the  thirty- 
eighth  boolc,  was  thus  called  because  it  was  the  mid- 
dle part,  which,  it  was  said,  was  supported  and  for- 


tified by  the  two  others.  Some  have  supposed  that 
this  name  was  given  to  it  because  it  treats  of  suc- 
cessions, substitutions,  and  other  important  mat- 
ters, and,  being  more  used  than  the  others,  pro- 
duced greater  fees  to  the  lawyers. 

INFRA  (Lat.).  Below,  under,  beneath, 
underneath.  The  opposite  of  supra,  above. 
ThOs,  we  say,  prima  gradu  est — supra,  pater, 
mater,  intva,,  yilius,Jilia:  in  the  first  degree 
of  kindred  in  the  ascending  line,  above  is 
the  father  and  the  mother,  below,  in  the  de- 
scending line,  son  and  daughter.    Inst.  3. 6. 1. 

In  another  sense,  this  word  signifies  with- 
in :  as,  infra  corpus  civitatis,  within  the  body 
of  the  county ;  infra  prcesidia,  within  the 
guards.  So  of  time,  during:  infra  furorem, 
during  the  madness.  This  use  is  not  classi- 
cal. The  sole  instance  of  the  word  in  this 
sense  in  the  Code,  infra  anni  spatium,  Code, 
b.  5,  tit.  9,  §  2,  is  corrected  to  intra  anni 
spatium,  in  the  edition  of  the  Corpus  Jur. 
Civ.  of  1833  at  Leipsic.  The  use  of  infra 
for  intra  seems  to  have  sprung  up  among  the 
barbarians  after  the  fall  of  the  Roman  em- 
pire. In  Italian,  the  preposition  fra,  which 
IS  a  corruption  of  infra,  is  used  in  the  sense 
of  intra.    Bonetti,  Ital.  Diet. 

INFRA  iETATEM  (Lat.).  Within  or 
under  age. 

INFRA  ANNUM  LUCTUS  (Lat.). 
Within  the  year  of  grief  or  mourning.  1 
Sharswood,  Blackst.  Comm.  457 ;  Cod.  5.  9. 
2.  But  intra  anni  spatium  is  the  phrase  used 
in  the  passage  in  the  Code  referred  to.  See 
Corp.  Jur.  Civ.  1843,  Leipsic.  Intra  tempus 
luctus  occurs  in  Novella  22,  c.  40.  This  year 
was  at  first  ten  months,  afterwards  twelve.  1 
Beck,  Med.  Jur.  612. 

INFRA  BRACHIA  (Lat.).  Within  her 
arms.  Used  of  a  husband  dejure  as  well  as 
de  facto.  Coke,  2d  Inst.  317.  Also,  inter 
brachia.  Bracton,  fol.  148  b.  It  was  in  this 
sense  that  a  woman  could  only  have  an  ap- 
peal for  murder  of  her  husband  inter  brachia 
sua.     Woman's  Lawyer,  pp.  332,  335. 

INFRA  CORPUS  COMITATUS 
(Lat.).     Within  the  body  of  the  county. 

The  common-law  courts  have  jurisdiction 
infra  corpus  comitatus:  the  admiralty,  on  the 
contrary,  has  no  such  jurisdiction,  unless, 
indeed,  the  tide-water  may  extend  within  such 
county.  5  How.  441,  451.  See  Admiralty; 
Fauces  Terr^. 

INFRA  DIGNITATEM  CURIiE 
(Lat.).  Below  the  dignity  of  the  court.  Ex- 
ample: in  equity  a  demurrer  will  lie  to  a  bill 
on  the  ground  Of  the  triviality  of  the  matter 
in  dispute,  as  being  below  the  dignity  of  the 
court.  See  4  Johns.  Ch.  N.  Y.  183 ;  4  Paige, 
Ch.  N.  Y.  364 ;  4  Bouvier,  Inst.  n.  4237. 

INFRA  HOSPITIUM  (Lat.).  Within 
the  inn.  When  once  a  traveller's  baggage 
comes  infra  hospitiiim,  that  is,  in  the  care  and 
under  the  charge  of  the  innkeeper,  it  is  at 
his  risk.  See  1  Coke,  32 ;  14  Johns.  N.  Y. 
175;  21  Wend.  N.  Y.  282;  25  id.  642  ;  8  N. 
H.  408 ;  1  Smith,  Lead.  Cas.  47 ;  9  Pick.  Mass. 
280;  7  Cush.  Mass.  417;  1  Ad.  &  B.  522;  3 
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Nev.  &  M.  576 ;  2  Kent,  Comm.  593,  9th  ed. ; 
Story,  Bailm.  ^78;  1  Parsons,  Contr.  631, 
notes.     See  Guest  ;  Innkeeper. 

INFRA  PR.aiSIDIA  (Lat.  within  the 
walls).  A  term  used  in  relation  to  prizes,  to 
signify  that  they  have  been  brought  com- 
pletely in  the  power  of  the  captors ;  that  is, 
within  the  towns,  camps,  ports,  or  fleet  of -the 
captors.  Formerly  the  rule  was,  and  perhaps 
still  in  some  countries  is,  that  the  act  of  bring- 
ing a  prize  infra  prcesidia  changed  the  pro- 
perty ;  but  the  rule  now  established  is  that 
there  must  be  a  sentence  of  condemnation  to 
effect  this  purpose.  1  C.  Rob.  Adm.  134 ;  1 
Kent,  Comm.  104 ;  Chitty,  Law  of  Nat.  98  ; 
Abbott,  Shipp.  14 ;  Hugo,  Droit  Romain,  J  90. 

INFRACTION  (Lat.  infrango,  \a  break 
in  upon ).  The  breach  of  a  law  or  agreement ; 
the  violation  of  a  compact.  In  the  French 
law  this  is  the  generic  expression  to  designate 
all  actions  which  are  punishable  by  the  Code 
of  France. 

INFRINGEMENT.  In  Patent  Law. 
A  word  used  to  denote  the  act  of  trespassing 
upon  the  incorporeal  right  secured  by  a  patent. 
Any  person  who,  without  legal  permission, 
shall  make,  use,  or  sell  to  another  to  be  used, 
the  thing  which  is  the  subject-matter  of  any 
existing  patent,  is  guilty  of  an  infringement, 
for  whicn  damages  may  be  recovered  at  law 
by  an  action  on  the  case,  or  which  may  be 
remedied  by  a  bill  in  equity  for  an  injunction 
and  an  account.  The  subject  is  discussed  in 
the  article  Patents. 

INFUSION.  In  Medical  Jurispru- 
dence. A  pharmaceutical  operation,  which 
consists  in  pouring  a  hot  or  cold  fluid  upon  a 
substance  whose  medical  properties  it  is  de- 
sired to  extract.  The  product  of  this  opera- 
tion. 

Although  inftiaion  difiFers  from  decoction,  they 
are  said  to  be  ejuBdem  generis  ;  and  in  the  case  of  an 
indictment  which  charged  the  prisoner  with  giving 
a  decoction,  and  the  evidence  was  that  he  had  given 
an  infusion,  the  difference  was  hold  to  be  immate- 
rial.    3  Campb.  74. 

INGENIUM  (Lat.  of  middle  ages).  A 
net  or  hook,  DuCange ;  hence,  probably,  the 
meaning  given  by  Spelman  of  artiflce,  fraud 
(ingin).  A  machine,  Spelman,  Glossr,  espe- 
cially for  warlike  purposes  ;  also,  for  naviga- 
tion of  a  ship.     DuCange. 

INGENUI  (Lat.).  In  CivU  Law. 
Those  freemen  who  were  born  free.  Vicat, 
Vocab. 

They  were  a  class  of  freemen,  distinguished  from 
those  who,  born  slaves,  had  afterwards  legally  ob- 
tained their  freedom :  the  latter  were  called,  at 
various  periods,  sometimes  liberii,  sometimes  liber- 
tini.  An  unjust  or  illegal  servitude  did  not  pre- 
vent a  man  from  being  ingenuun. 

INGRESS,  EGRESS,  AND  RE- 
GRESS. These  words  are  frequently  used 
in  leases  to  express  the  right  of  the  lessee  to 
enter,  go  upon,  and  return  from  the  lands  in 
question. 

INGRESSTJ  (Lat.).  An  ancient  writ 
of  entry,  by  which  the  plaintiff  or  complain- 


ant sought  an  entry  into  his  lands.  Tech. 
Diet. 

INGROSSING.     In  Practice.    The  act 

of  copying  from  a  rough  draft  a  writing  in 
order  that  it  may  be  executed :  as,  ingrossing 
a  deed. 

INHABITANT  (Lat.  in,  in,  habeo,  to 
dwell).  One  who  has  his  domioil  in  a  place; 
one  who  has  an  actual  fixed  residence  in  a 
place. 

2.  A  mere  intention  to  remove  to  a  place 
will  not  make  a  man  an  inhabitant  of  such 
place,  although,  as  a  sign  of  such  intention, 
he  may  have  sent  his  wife  and  children  to 
reside  there.  1  Ashm.  Penn.  126.  Nor  will 
his  intention  to  quit  his  residence,  unless  con- 
summated, deprive  him  of  his  right  as  an  iu^ 
habitant.  1  DalL  Penn.  480.  SeelO  Ves.  339; 
14  Viner,  Abr.  420  ;  1  Phillipps,  Ev. ;  Mass. 
Gen.  Stat.  51;  Kyd,  Corp.  321;  AnaL  des 
Pand.  de  Pothier,  Mabiians;  Pothier,  Pand. 
1.  50,  t.  1,  s.  2 ;  6  Ad.  &  E.  153. 

3.  The  inhabitants  of  the  United  States 
are  native  or  foreign  born.  The  natives  con- 
sist, first,  of  white  persons,  and  these  are  all 
citizens  of  the  United  States,  unless  they  have 
lost  that  right;  second,  of  the  aborigines,  and 
these  are  not,  in  general,  citizens  of  the  United 
States,  nor  do  they  possess  any  political 
power ;  third,  of  negroes,  or  descendants  of  the 
African  race ;  fourth,  of  the  children  of  for- 
eign ambassadors,  who  are  citizens  or  sub- 
jects as  their  fathers  are  or  were  at  the  time 
of  their  birth. 

■4.  Inhabitants  bom  out  of  the  jurisdiction 
of  the  United  States  are,  first,  children  of  citi- 
zens of  the  United  States,  or  of  persons  who 
have  been  such ;  they  are  citizens  of  the 
United  States,  provided  the  father  of  such 
children  shall  have  resided  within  the  same. 
Act  of  Congress  of  April  14, 1802,  ^  4 ;  second, 
persons  who  were  in  the  country  at  the  time 
of  the  adoption  of  the  constitution ;  these  have 
all  the  rights  of  citizens;  third,  persons  who 
have  become  naturalized  under  the  laws  of 
any  state  before  the  passage  of  any  law  oil 
the  subject  of  naturalization  by  congress,  or 
who  have  become  naturalized  under  the  acts 
of  congress,  are  citizens  of  the  United  States, 
and  entitled  to  vote  for  all  officers  who  are 
elected  by  citizens,  and  to  hold  any  office  ex- 
cept those  of  president  and  vice-president  of 
the  United  States;  fourth,  children  of  natu- 
ralized citizens,  who  were  under  the  age  of 
twenty-one  years  at  the  time  of  their  parent's 
being  so  naturalized,  or  admitted  to  the  rights 
of  citizenship,  are,  if  then  dwelling  in  the 
United  States,  considered  as  citizens  of  the 
United  States,  and  entitled  to  the  same  rights 
as  their  respective  fathers ;  fifth,  persons  who 
resided  in  a  territory  which  was  annexed  to 
the  United  States  by  treaty,  and  the  territory 
became  a  state ;  as,  for  example,  a  person 
who,  born  in  France,  moved  to  Louisiana  in 
1806,  and  settled  there,  and  remained  in  the 
territory  until  it  was  admitted  as  a  state,  it 
was  held  that,  although  not  naturalized  under 
the  acts  of  congress,  he  was  a  citizen  of  the 
United  States,  Desbois'  case,  2  Mart.  La.  185; 
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»ixth,  aliens  or  foreigners,  who  have  never 
been  naturalized,  and  these  are  not  citizens 
of  the  United  States,  nor  entitled  to  any  poli- 
tical rights  vrhatever.  See  Alien  ;  Citizen  ; 
PoMiciL  ;  Naturalization. 

INHERENT  PO'WER.  An  authority 
■possessed  without  its  being  derived  from  an- 
other. A  right,  ability,  or  faculty  of  doing  a 
thing,  without  receiving  that  right,  ability,  or 
faculty  from  another. 

INHERITABLE  BLOOD.  Blood  of  an 
ancestor  which,  while  it  makes  the  person  in 
whose  veins  it  flows  a  relative,  will  also  give 
him  the  legal  rights  of  inheritance  incident 
to  that  relationship.  See  2  Sharswood, 
Blackst.  Comm.  254,  255.  Descendants  can 
derive  no  title  through  a  person  whose  blood 
is  not  inheritable.  Such,  in  England,  are  per- 
sons attainted  and  aliens.  But  attainder  is 
not  known  in  this  country.  Id.  See  4  Kent, 
Comm.  413,  424;  1  Ililliard,  Real  Prop.  148; 
2  id.  190. 

INHERITANCE.  A  perpetuity  in 
lands  to  a  man  and  his  heirs ;  the  right  to 
succeed  to  the  estate  of  a  person  who  dies  in- 
testate. Dig.  50.  16.  24.  The  term  is  ap- 
plied to  lands. 

The  property  which  is  inherited  is  called 
an  inheritance. 

The  term  inheritance  includes  not  only 
lands  and  tenements  which  have  been  ac- 
quired by  descent,  but  every  fee-simple  or 
Ke-tail  which  a  person  has  acquired  by  pur- 
chase may  be  said  to  be  an  inheritance,  be- 
cause the  purchaser's  heirs  may  inherit  it. 
Littleton,  i  9.     See  Estates. 

In  Civil  Laiiir.  The  succession  to  all  the 
rights  of  the  deceased.  It  is  of  two  kinds: 
that  which  arises  by  testament,  when  the 
testator  gives  his  succession  to  a  particular 
person ;  and  that  which  arises  by  operation 
of  law,  which  is  called  succession  ab  iniestat. 
Ileineccius,  Leq.  El.  ii  484,  485. 

INHERITANCE  ACT.  The  English 
statute  of  3  &  4  Will.  IV.  c.  106,  regulating 
the  law  of  inheritance.  2  Chitty,  Stat.  575  ; 
2  Sharswood,  Blackst.  Comm.  37 ;  1  Stephen, 
Comm.  500. 

INHIBITION.  In  Civil  Law.  A  pro- 
hibition which  the  law  makes  or  a  judge  or- 
dains to  an  individual.   Halifax,  Anal.  p.  126. 

In  English  Law.  The  name  of  a  writ 
which  forbids  a  judge  from  further  proceed- 
ing in  a  cause  depending  before  him:  it  is 
in  the  nature  of  a  prohibition.  Termes  de  la 
Ley ;  Fitzherbert,  Nat.  Brev.  39. 

In  Scotch  Law.  A  personal  prohibition 
which  passes  by  letters  under  the  signet, 
prohibiting  the  party  inhibited  to  contract 
any  debt  or  do  any  act  by  which  any  part 
of  the  heritable  property  may  be  aliened  or 
carried  off,  in  prejudice  of  the  creditor  inhi- 
biting. Erskine,  Pract.  b.  2,  tit.  ii.  s.  2.  See 
Diligences. 

INHIBITION  AGAINST  A  'WITH. 
In  Scotch  Law.  A  writ  in  the  sovereign's 
name,  passing  the  signet,  which  prohibits  all 
imd  sundry  from  having  transactions  with  a 


wife  or  giving  her  credit.  Bell,  Diet. ;  Erskine, 
Inst.  1. 6.  26. 

INITIAL  (from  Lat.  initium,  beginning). 
Beginning ;  placed  at  the  beginning.  Web- 
ster. Thus,  the  initials  of  a  man's  name  are 
the  first  letters  of  his  name:  as,  G.  W.  for 
George  Washington.  A  middle  name  or  ini- 
tial is  not  recognized  by  law.  2  Cow.  N.  Y. 
463  ;  1  Hill,  N.  Y.  102 ;  14  Barb.  N.  Y.  261 ; 
4  Watts,  Penn.  329 ;  26  Vt.  599 ;  28  N.  H. 
561 ;  8  Tex.  376 ;  14  id.  402;  Wharton,  Am. 
Crim.  Law,  68.  But  see  1  Pick.  Mass.  388. 
In  an  indictment  for  forgery,  an  instrument 
signed  "T.  Tupper"  was  averred  to  have 
been  made  with  intent  to  defraud  Tristam 
Tupper.  Held  good.  1  McMuU.  So.  C.  236. 
Signing  of  initials  is  good  signing  within  the 
Statute  of  Frauds.  12  J.  B.  Moore,  219 ;  1 
Campb.  513 ;  2  Bingh.  N.  s.  780 ;  2  Mood.  & 
R.  221;  Addison,  Contr.  Am.  ed.  46,  n;  1 
Den.  N.  Y.  471.  But  see  Erskine,  Inst.  3. 
2. 8.  When  in  a  will  the  legatee  is  described 
by  the  initials  of  his  name  only,  parol  evi- 
dence may  be  given  to  prove  his  identity.  3 
Ves.  Ch.  148. 

INITIALIA  TESTIMONII  (Lat.).  In 
Scotch  Law.  A  preliminary  examination 
of  a  witness  to  ascertain  what  disposition  he 
bears  towards  the  parties, — whether  he  has 
been  prompted  what  to  say,  whether  he  has 
received  a  bribe,  and  the  like.  It  resembles 
in  some  respects  an  examination  on  voir  dire 
in  English  practice. 

INITIATE.     Commenced. 

A  husband  was,  in  feudal  law,  said  to  be  tenant 
by  the  curtesy  initiate  when  a  child  who  might  in- 
herit was  born  to  his  wife,  because  he  then  first  had 
an  inchoate  right  as  tenant  by  the  curtesy,  and  did 
homage  to  the  lord  as  one  of  the  pares  curti'/t  (peers 
of  the  court) ;  whence  curtesy.  This  right  became 
consummated  on  the  death  of  the  wife  before  the 
husband.  See  2  Sharswood,  Blackst.  Comm.  127; 
1  Stephen,  Comm.  247. 

INITIATIVE.     In  French  Law.     The 

name  given  to  the  important  prerogative  con- 
ferred by  the  charte  constituiionnelle,  art.  16,. 
on  the  late  king  to  propose  through  his  min- 
isters projects  of  laws.  1  Toullier,  n.  39. 
See  Veto. 

INJUNCTION.  A  prohibitory  writ,  is- 
sued by  the  authority  of,  and  generally  under 
the  seal  of,  a  court  of  equity,  to  restrain  one 
or  more  of  the  defendants  or  parties,  or  gvasi 
parties,  to  a  suitor  proceeding  in  equity,  from 
doing,  or  from  permitting  his  servants  or  others 
who  are  under  his  control  to  do,  an  act  which 
is  deemed  to  be  unjust  or  inequitable  so  far 
as  regards  the  rights  of  some  other  party  or 
parties  to  such  suit  or  proceedings  in  equity. 
Eden,  Inj.  c.  1 ;  Jeremy,  Eq.  Jur.  b.  3,  c.  2, 
J  1 ;  Story,  Eq.  Jur.  §  861 ;  Willard,  Eq. 
Jur.  341 ;  4  Bouvier,  Inst.  120 ;  2  Green,  Ch. 
N.  J.  136 ;  1  Madd.  Ch.  126. 

The  interdict  of  the  Koman  law  resembles,  in 
many  respects,  our  injunction.  It  was  used  in  three 
distinct  but  cognate  senses.  1.  It  was  applied  to 
signify  the  edicts  made  by  the  praitor,  declaratory 
of  his  intention  to  give  a  remedy  in  certain  cases, 
chiefly  to  preserve  or  to  restore  possession;  this  in- 
terdict was  called  edictal :   edictaUj  qwjd  pratoriis 
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tdictia  proponiturf  ut  eciaut  oninefi  ed  formd  poege 
implorari.  2.  It  was  used  to  signify  his  order  or 
decree,  applying  the  remedy  in  the  given  case  be- 
fore him,  and  was  then  called  decretal :  decretale, 
Quod  prsetur  re  natd  implorantibue  decrevit.  It  is 
this  which  bears  a  strong  resemblance  to  the  in- 
junction of  a  court  of  equity.  3.  It  was  used,  in 
the  last  place,  to  signify  the  very  remedy  sought 
in  the  suit  commenced  under  the  prsetor's  edict; 
and  thus  it  became  the  denomination  of  the  action 
itself.  Livingston  on  the  Batture  case,  5  Am.  Law 
Jour.  271 ;  2  Story,  Eq.  Jur.  §  865. 

3.  Preliminary  injunctions  are  used  to  re- 
strain the  party  enjoined  from  doing  or  con- 
tinuing to  do  the  wrong  complained  of,  either 
temporarily  or  during  the  continuance  of  the 
suit  or  proceeding  in  equity  in  which  such 
injunction  is  granted,  and  before  the  rights 
of  the  parties  have  been  definitively  settled  by 
the  decision  and  decree  of  the  court  in  such 
suit  or  proceeding. 

Final  or  perpetual  injunctions  are  awarded, 
or  directed  to  be  issued,  or  the  preliminary 
injunction  already  issued  is  made  final  or 
perpetual,  by  the  final  decree  of  the  court,  or 
when  the  rights  of  the  parties  so  far  as  re- 
lates to  the  subject  of  the  injunction  are  finally 
adjudicated  and  disposed  of  by  the  decision 
and  the  order  or  decree  of  the  court.  2  Freem. 
Ch.  106;  4  Johns.  Ch.  N.Y.  69;  3  Yerg.  Tenn. 
360;  1  Bibb,  Ky.  184;  4  Bouvier,  Inst.  123. 

3.  In  England,  injunctions  were  divided  into 
common  injunctions  and  special  injunctions.  Eden, 
Inj.  3d  Am.  ed.  178,  n.  j  Willard,  Eq.  Jur.  342 ; 
Saxt.  Ch.  N.  J.  604.  The  common  injunction  was 
obtained  of  course  when  the  defendant  in  the  suit 
in  equity  was  in  default  fur  not  entering  his  appear- 
ance, or  for  not  putting  in  his  answer  to  tho  com- 
plainant's bill  within  tho  times  prescribed  by  tbe 
practice  of  the  court.  Eden,  Inj.  3d  Am.  ed.  5'J- 
01,  68-72,  93,  n.;  Story,  Eq.  Jur.  J  8'J2;  18  Ves. 
Ch.  623  ;  Jeremy,  Eq.  Jur.  b.  3,  ch.  2,  ?  1,  p.  339  ; 
Gilbert,  For.  Roman.  194;  Newby,  Chanc.  Pr.  o.  4, 
§  7.  Special  injunctions  were  founded  upon  the 
oath  of  the  complainant,  or  other  evidence  of  the 
truth  of  tha  charges  contained  in  his  bill  of  com- 
plaint. They  were  obtained  upon  a  sptcial  appji- 
«ation  to  the  court  or  to  the  officer  of  the  court  who 
was  authorized  to  allow  the  issuing  of  such  injunc- 
tion, and  usually  upon  notice  of  such  application 
given  to  the  party  whose  proceedings  were  sought 
to  be  enjoined.  Story,  Eq.  Jur.  g  892 ;  4  Eden,  Inj. 
78,  290  ;  Jeremy,  Eq.  Jur.  339,  341,  342;  3  Mer. 
Ch.  476 ;  18  Ves.  Ch.  522,  623.  In  the  United 
States  courts  and  in  the  equity  courts  of  most  of  the 
states  of  the  Union,  the  English  practice  of  granting 
the  common  injunction  has  been  discontinued  or 
superseded,  either  by  statute  or  by  the  rules  of  the 
courts.  And  the  preliminary  injunctions  are,  there- 
fore, all  special  injunctions  in  the  courts  of  this 
country  where  such  English  practice  has  been 
superseded.  * 

4.  When  used.  The  injunction  is  used  in  a 
great  variety  of  cases,  of  which  cases  the  fol- 
fowing  are  some  of  the  most  common :  to  stay 
proceedings  at  law  by  the  party  enjoined, 
Eden,  Inj.  c.  2;  Story,  Eq.  Jur.  ^  51,  874^ 
877  ;  Jerez  ay,  Eq.  Jur.  338  et  seq.;  Willard, 
Eq.  Jur.  345  et  seq.;  R.  M.  Charlt.  Ga.  93  ;  .6 
Gill&  J.  Md.  122;  1  Sumn.  0.  C.89;  4  Johns. 
Ch.  N.  Y.  17  ;  23  How.  500  ;  27  Conn.  579  ; 
4  Jones,  Eq.  No.  C.  32;  5  R.  I.  171  ;  23  Ga. 
139  ;  see  1  Beasl.  N.  J.  223  ;  13  Cal.  596 ;  20 
Tex.  661 ;  35  Miss.  77 ;  to  restrain  the  trans- 


fer of  stocks,  of  promissory  notes,  bills  of  ex- 
change, and  other  evidences  of  debt,  Eden, 
Inj.  c.  14 ;  Story,  Eq.  Jur.  g^  906,  907,  955 ; 
Willard,  Eq.  Jur.  358,  359 ;  2  Ves.  Ch.  445 ; 
1  Euss.  Ch.  412 ;  4  id.  550 ;  2  Swanst.  Ch. 
180 ;  2  Vern.  Ch.  122 ;  3  Brown,  Ch.  476 ; 
9  Wheat.  738 ;  4  Jones,  Eq.  No.  C.  257 ;  to 
restrain  the  transfer  of  the  title  to  property, 
1  Beasl.  N.  J.  252 ;  14  Md.  69  ;  7  Iowa,  33  ; 
6  Gray,  Mass.  562,  or  the  parting  with  the 
possession  of  such  property,  Eden,  Inj.  c.  14; 
Story,  Eq.  Jur.  JJ  953,  954;  16  Ves.  Ch.  267; 
3  Ves.  &  B.  Ch.  168;  4  Cow.  N.  Y.  440;  6 
Madd.  Ch.  10  ;  to  restrain  the  party  enjoined 
from  setting  up  an  unequitable  defence  in  a 
suit  at  law.  Story,  Eq.  Jur.  §§  903,  904;  Mit- 
ford,  Eq.  Plead.  Jeremy  ed.  134,  135  ;  Eden, 
Inj.  c.  16;  Cooper,  Eq.  Plead.  143;  to  re- 
strain the  infringement  of  a  patent,  Eden, 
Inj.  0. 12;  Phillipps,  Pat.  p.  451;  Story,  Eq. 
Jur.  §2  930,934;  3  Mer.  Ch.  624;  1  Vern. 
Ch.  137 ;  1  Ves.  Ch.  112 ;  3  id.  140 ;  3  P.  Will. 
355  ;  2  Blatchf  C.  C.  39 ;  4  Wash.  C.  C.  259, 
514,  534  ;  1  Paine,  C.  C.  441;  9  Johns.  N.  Y. 
507,  or  a  copyright,  or  the  pirating  of  trade- 
marks, Story,  Eq.  Jur.  |g  935-942 ;  Willard, 
Eq.  Jur.  383,  403,  404;  6  Ves.  Ch.  225;  1 
Jac.  314,  472 ;  17  Ves.  Ch.  424 ;  1  Hill,  N.  Y. 
119 ;  2  Bosw.  N.  Y.  1 ;  to  prevent  the  removal 
of  property,  3  Jones,  Eq.  No.  C.  253,  or  the 
evidences  of  title  to  property,  or  the  evidences 
of  indebtedness,  out  of  the  jurisdiction  of  the 
court;  to  restrain  the  committing  of  waste, 
Eden,  Inj.  c.  9  ;  2  Story,  Eq.  Jur.  §  909  et  seq.; 
Willard,  Eq.  Jur.  369  et  seq. ;  4  Kent,  Comm. 
161 ;  2  Johns.  Ch.  N.  Y.  148;  11  Paige,  Ch. 
N.  Y.  503 ;  3  Atk.  Ch.  723 ;  12  Md.  1 ;  14 
id.  152;  4  Jones,  Eq.  No.  C.  174;  2  Iowa, 
496;  32  Ala.  N.  s.  723 ;  1  MoAll.  C.  C.  271; 
to  prevent  the  creation  or  the  continuance  of 
a  private  nuisance,  12  Cush.  Mass.  454;  28 
Ga.  30 ;  11  Cal.  104,  or  of  a  public  nuisance 
particularly  noxious  to  the  party  asking  for 
the  injunction,  Eden,  Inj.  c.  11 ;  Mitford,  Eq, 
Plead.  124;  Story,  Eq.  |§  874,  903,  etc. ;  Wil- 
lard, Eq.  Jur.  388  ;  2  Sugden,  Vend.  Appx. 
9th  ed.  361 ;  2  Wils.  Ch.  101,  102 ;  1  Coop. 
Sel.  Cas.  333 ;  Jeremy,  Eq.  Jur.  309 ;  6  Johns. 
Ch.  N.  Y.  46  ;  28  Barb.  N.  Y.  228 ;  3  Paige, 
Ch.  N.Y.  210,  213;  &id.83;  8  id.  351,  354; 
9  id.  575;  14  La.  Ann.  247;  to  restrain  ille- 
gal acts  of  municipal  officers,  12  Cush.  Mass. 
410;  29  Barb.  N.Y.  396;  8  Wise.  485 ;  10 
Cal.  278 ;  see  23  Ga.  402 :  30  Ala.  N.  s.  135  ; 
to  prevent  a  purpresture.     12  Ind.  467. 

5.  It  is  necessary  to  the  obtaining  an  in- 
junction, as  to  other  equitable  relief,  that 
there  should  be  no  plain,  adequate,  and  com- 
plete remedy  at  law.  30  Barb.  N.  Y.  549;  5 
R.  I.  472;  31  Penn.  St.  387;  32  Ala.  n.  s. 
723  ;  37  N.  H.  254.  An  injunction  will  not  be 
granted  while  the  rights  between  the  parties 
are  undetermined,  except  in  cases  where  ma- 
terial and  irreparable  injury  will  be  done,  3 
Bosw.  N.  Y.  607 ;  1  Beasl.  N.  J.  247,  542; 
15  Md.  22;  13  Cal.  156,  190;  10  id.  528;  6 
Wise.  680  ;  1  Grant,  Cas.  Penn.  412 ;  16  Tex. 
410;  28  Mo.  210;  but  where  it  is  irreparable 
and  of  a  nature  which  cannot  be  compeu- 
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gated,  and  where  there  will  be  no  adequate 
remedy,  an  injunction  will  be  granted  which 
may  be  made  perpetual.  39  N.  H.  182 ;  12 
Cush.  Mass.  410 ;  27  Ga.  499 ;  1  McAU.  C.  C. 
271. 

Injunctions  are  used  by  courts  of  equity  in 
a  great  number  and  variety  of  special  cases ; 
and  in  England  and  in  the  United  States  this 
writ  was  formerly  used  by  such  courts  as  the 
means  of  enforcing  their  decisions,  orders,  and 
decrees.  But  subsequent  statutes  have  in 
most  cases  given  to  courts  of  equity  the  power 
of  enforcing  their  decrees  by  the  ordinary 
process  of  execution  against  the  property  of 
the  party :  so  that  an  injunction  to  enforce 
the  performance  of  a  decree  is  now  seldom 
necessary. 

6.  Injunctions  may  be  used  by  courts  of 
equity,  in  the  United  States  as  well  as  in 
England,  to  restrain  the  commencement  or 
the  continuance  of  proceedings  in  foreign 
courts,  upon  the  same  principles  upon  which 
they  are  used  to  restrain  proceedings  at  law 
in  courts  of  the  same  state  or  country  where 
such  injunction  is  granted.  3  Myl.  &  K.  Ch. 
104;  Story,  Eq.  Jur.  §  899.  But  a  state 
court  will  not  grant  an  injunction  to  stay  pro- 
ceedings at  law  previously  commenced  in  one 
of  the  United  States  courts.  Nor  will  a 
United  States  court  grant  an  injunction  to 
stay  proceedings  at  law  previously  com- 
menced in  a  state  court.  4  Cranch,  179  ;  7 
id.  279;  Willard,  Eq.  Jur.  348.  And  upon 
the  ground  of  comity,  as  well  as  from  prin- 
ciples of  public  policy,  the  equity  courts  of 
one  state  of  the  Union  will  not  grant  an  in- 
junction to  stay  proceedings  previously  com- 
menced in  a  court  of  a  sister  state,  where 
the  courts  of  such  sister  state  have  the  power 
to  afford  the  party  applying  for  the  injunc- 
tion the  equitable  relief  to  which  he  is  en- 
titled. 2  Paige,  Ch.  N.  Y.  401 ;  "Willard,  Eq. 
Jur.  348 ;  2  Barb.  Ch.  N.  Y.  280;  31  Barb. 
N.  Y.  364.  In  the  United  States,  an  injunc- 
tion bill  is  generally  sworn  to  by  the  com- 
plainant, or  is  verified  by  the  oath  of  some 
other  person  who  is  cognizant  of  the  facts 
and  charges  contained  in  such  bill,  so  far  at 
least  aa  relates  to  the  allegations  in  the  bill 
upon  which  the  claim  for  a  preliminary  in- 
junction is  founded.  And  an  order  allowing 
such  injunction  is  thereupon  obtained  by  a 
special  application  to  the  court,  or  to  some 
officer  authorized  by  statute,  or  by  the  rules 
and  practice  of  the  court,  to  allow  the  injunc- 
tion, either  with  or  without  notice  to  the 
party  enjoined,  and  with  or  without  security 
to  such  party,  as  the  law  or  the  rules  and 
practice  of  the  court  may  have  prescribed  in 
particular  cases  of  classes.  Woodb.  &  M.  C. 
C.  280. 

The  bill  must  disclose  a  primary  equity  in 
aid  of  which  this  secondary  remedy  is  asked. 
4  Jones,  Eq.  No.  C.  29  ;  28  Ga.  585  ;  14  La. 
Ann.  108 ;  1  Grant,  Cas.  Penn.  412 ;  12  Mo. 
315. 

t.  An  injunction  upon  its  face  should  con- 
tain sufficient  to  apprize  the  party  enjoined 
vhat  he  is  restrained  from  doing  or  from  per- 


mitting to  be  done  by  those  who  are  under  his 
control,  without  the  necessity  of  his  resort- 
ing to  the  complainant's  bill  on  file  to  ascer- 
tain what  he  is  to  refrain  from  doing  or  from 
permitting  to  be  done.  10  Cal.  347.  And 
where  a  preliminary  injunction  is  wanted, 
the  complainant's  bill  should  contain  a  pro- 
per prayer  for  such  process.  2  Edw.  Ch.  N. 
Y.188 ;  4  Paige,  Ch.  N.  Y.  229,  444;  3  Sim. 
Ch.  273. 

The  remedy  of  the  party  injured  by  the 
violation  of  an  injunction  by  the  party  en- 
joined is  by  an  application  to  the  court  to 
punish  the  party  enjoined  for  his  contempt 
in  disobeying  the  process  of  the  court.  See 
Contempt. 

See,  generally,  Eden,  Inj. ;  1  Maddox, 
Chanc.  Pract.  125-165 ;  Blake,  Chanc.  Pract. 
330-344 ;  1  Chitty,  Pract.  701-731 ;  Cooper, 
Eq.  Plead.  Index  ;  Mitford,  Eq.  Plead.  Index; 
Smith,  Chanc.  Pract. ;  14  Viner,  Abr.  442 ; 
2  Hov.  Supp.  Yes.  Jr.  173,  431,  442;  Comyns, 
Dig.  Cliancery  (D  8) ;  Newland,  Pract.  c.  4, 
s.  7 ;  Bouvier,  Inst.  Index  ;  Drewry,  Inj. ; 
Supplement  to  Drewry  on  Inj.;  Walker,  Am, 
Law;  2  Story,  Eq.  Jur.;  Dunlop,  Chanc. 
Pract. ;  and  the  books  on  Chancery  Practice 
generally. 

INJURIA  ABSQUE  DAiyTNO  (Lat.). 
Wrong  without  damage.  Wrong  done  with- 
out damage  or  loss  will  not  sustain  an  action. 
The  following  cases  illustrate  this  principle. 
6  Mod.  46,  47,  49  ;  1  Show.  64 ;  Willes,  74, 
note ;  1  Ld.  Raym.  940,  948 ;  2  Bos.  &  P.  86 ; 
5  Coke,  72 ;  9  id.  113 ;  Buller,  Nisi  P.  120. 

INJURIOUS  WORDS.  In  Louisiana. 
Slander,  or  libellous  words.  La.  Civ.  Code, 
art.  3501. 

INJURY  (Lat.  in,  negative,  ^Ms,  a  right). 
A  wrong  or  tort. 

Absolute  injuries  are  injuries  to  those  rights 
which  a  person  possesses  as  being  a  member 
of  society. 

Private  injuries  are  infringements  of  the 
private  or  civil  rights  belonging  to  indivi- 
duals considered  as  individuals. 

Public  injuries  are  breaches  and  violations 
of  rights  and  duties  which  affect  the  whole 
community  as  a  community. 

Injuries  to  personal  property  are  the  unlaw- 
ful taking  and  detention  thereof  from  the 
owner  ;  and  other  injuries  are  some  damage 
affecting  the  same  while  in  the  claimant's 
possession  or  that  of  a  third  person,  or  inju- 
ries to  his  reversionary  interests. 

Injuries  to  real  property  are  ousters,  tres- 
passes, nuisances,  waste,  subtraction  of  rent, 
disturbance  of  right  of  way,  and  the  like. 

Relative  injuries  are  injuries  to  those  rights 
which  a  person  possesses  in  relation  to  the 
person  who  is  immediately  affected  by  the 
wrongful  act  done. 

It  is  obvious  that  the  divisions  overlap  each 
other,  and  that  the  same  act  may  be,  for  example, 
a  relative,  a  private,  and  a  public  injury  at  once. 
For  many  injuries  of  this  chai-acter  the  offender 
may  be  obliged  to  suffer  punishment  for  the  public 
wrong  and  to  recompense  the  sufferer  for  the  par- 
ticular loss  which  he  has  sustained.     The  distino- 


INJURY 


713 


INN 


tion  is  more  commonly  marked  by  the  use  of  the 
terms  civil  injuriea  to  denote  private  injuries,  and 
of  Crimea,  mittdemeanora,  etc.  to  denote  the  public 
injury  done:  though  not  always;  as,  for  example, 
in  case  of  a  publio  nuisance  which  may  be  also  a 
private  nuisance. 

3.  Injuriea  arise  in  three  ways:  first,  by 
nonfeasance,  or  the  not  doing  what  was  a 
legal  obligation,  or  duty,  or  contract,  to  per- 
form ;  second,  misfeasance,  or  the  perform- 
ance in  an  improper  manner  of  an  act  which 
it  was  either  the  party's  duty  or  his  contract 
to  perform  ;  third,  malfeasance,  or  the  unjust 
performance  of  some  act  which  the  party 
had  no  right  or  which  he  had  contracted  not 
to  do. 

The  remedies  are  different  as  the  injury 
affects  private  individuals  or  the  publio. 
When  tne  injuries  affect  a  private  right  and  a 
private  individual,  although  often  also  affect- 
ing the  public,  there  are  three  descriptions 
of  remedies :  first,  the  preventive,  such  as 
defence,  resistance,  recaption,  abatement  of 
nuisance,  surety  of  the  peace,  injunction, 
etc. ;  second,  .  remedies  for  compensation, 
which  may  be  by  arbitration,  suit,  action,  or 
summary  proceedings  before  a  justice  of  the 
peace ;  third,  proceedings  for  punishment,  as 
by  indictment,  or  summary  proceedings  be- 
fore a  j  ustice.  When  the  injury  is  such  as  to 
affect  the  public,  it  becomes  a  crime,  misde- 
meanor, or  offence,  and  the  party  may  be  pun- 
ished by  indictment  or  summary  conviction 
for  the  public  injury,  and  by  civil  action  at 
the  suit  of  the  party  for  the  private  wrong. 
But  in  cases  of  felony  the  remedy  by  action 
for  the  private  injury  is  generally  suspended 
until  the  party  particularly  injured  has  ful- 
filled his  duty  to  the  public  by  prosecuting 
the  offender  for  the  publio  crime ;  and  in 
cases  of  homicide  the  remedy  is  merged  in 
the  felony.  1  Chitty,  Pract.lO;  Ayliffe.Pand. 
592. 

3.  There  are  many  injuries  for  which  the 
law  affords  no  remedy.  In  general,  it  inter- 
feres only  when  there  has  been  a  visible 
physical  injury  inflicted,  while  it  leaves  al- 
most totally  unprotected  the  whole  class  of 
the  most  malignant  mental  injuries  and  suf- 
ferings, unless  in  a  few  cases  where,  by  a 
fiction,  it  supposes  some  pecuniary  loss,  and 
sometimes  affords  compensation  to  wounded 
feelings.  A  parent,  for  example,  cannot  sue, 
in  that  character,  for  an  injury  inflicted  on 
his  child,  and  when  his  own  domestic  happi- 
ness has  been  destroyed,  unless  the  fact  will 
sustain  the  allegation  that  the  daughter  was 
the  servant  of  her  father,  and  that  by  reason 
of  such  seduction  he  lost  the  benefit  of  her 
services.  Another  instance  may  be  men- 
tioned. A  party  cannot  recover  damages 
for  verbal  slander  in  many  cases:  as,  when 
the  facts  published  are  true  ;  for  the  defend- 
ant would  justify,  and  the  party  injured  must 
fail.  Nor  will  the  law  punish  criminally  the 
author  of  ■verbal  slander  imputing  even  the 
most  infamous  crimes,  unless  done  with  in- 
tent to  extort  a  chattel,  money,  or  valuable 
thing.  The  lawpresumes,  perhaps  unnaturally 


enough,  that  a  man  is  incapable  of  being 
alarmed  or  affected  by  such  injuries  to  his 
feelings.     See  1  Chitty,  Med.  Jur.  320. 

4.  The  true  and  sufficient  reason  for  these 
rules  would  seem  to  be  the  uncertain  charac- 
ter of  the  injury  inflicted,  the  impossibility 
of  compensation,  and  the  danger,  supposing 
a  pecuniary'  compensation  to  be  attempted, 
that  injustice  would  be  done  under  the  ex- 
citement of  the  case.  The  sound  principle, 
as  the  experience  of  the  law  amply  indicates, 
is  to  inflict  a  punishment  for  crime,  but  not 
put  up  for  sale,  by  the  agency  of  a  court  of 
justice,  those  wounded  feelings  which  would 
constitute  the  ground  of  the  action. 

In  Civil  La-w.  A  delict  committed  in 
contempt  or  outrage  of  any  one,  whereby 
his  body,  his  dignity,  or  his  reputation  is 
maliciously  injured.  Voet,  Com.  ad  Pand. 
47,  t.  10,  n.  1. 

A  real  injury  is  inflicted  by  any  fact  by 
which  a  person's  honor  or  dignity  is  affected : 
as,  striking  one  with  a  cane,  or  even  aiming 
a  blow  without  striking ;  spitting  in  one's 
face  ;  assuming  a  coat  of  arms,  or  any  other 
mark  of  distinction,  proper  to  another,  etc. 
The  composing  and  publishing  defamatory 
libels  may  be  reckoned  of  this  kind.  Er- 
skine,  Pract.  4.  4.  45. 

A  verbal  injury,  when  directed  against  a 
private  person,  consists  in  the  uttering  con- 
tumelious words,  which  tend  to  injure  his 
character  by  making  him  little  or  ridiculous. 
"Where  the  offensive  words  are  uttered  in  the 
heat  of  a  dispute  and  spoken  to  the  person's 
face,  the  law  does  not  presume  any  malicious 
intention  in  the  utterer,  whose  resentment 
generally  subsides  with  his  passion ;  and 
yet  even  in  that  case  the  truth  of  the  in- 
jurious words  seldom  absolves  entirely  from 
punishment.  Where  the  injurious  expres- 
sions have  a  tendency  to  blacken  one's  moral 
character  or  fix  some  particular  guilt  upon 
him,  and  are  deliberately  repeated  in  differ- 
ent companies,  or  handed  about  in  whispers 
to  confidants,  the  crime  then  becomes  slan- 
der, agreeably  to  the  distinction  of  the  Ro- 
man law,  Dig.  15,  §  12,  de  Injur. 

INLAGARE,  INLEGIARIi.  To  re- 
store to  protection  of  law.  Opposed  to  utlor 
gare.  Bracton,  lib.  3,  tr.  2,  c.  14,  ^  1 ;  Du- 
Cange. 

INLAGATION.  Restoration  to  the  pro- 
tection of  law. 

INLAND.  Within  the  same  country. 
As  to  what  are  inland  bills  of  exchange,  see 
Bills  of  Exchange. 

INMATE.  One  who  dwells  in  a  part  of 
another's  house,  the  latter  dwelling,  at  the 
same  time,  in  the  said  house.  Kitchen,  45  6; 
Comyns,  Dig.  Justices  of  the  Peace  CB  85) ;  I 
Barnew.  &  C.  678;  8  id.  71;  9  id.  335;  2 
Dowl.  &  R.  743 ;  2  Mann.  &  R.  227 ;  4  id.  151  ^ 
2  Russell,  Crimes,  937 ;  1  Deacon,  Crim.  Law, 
185 ;  2  East,  PI.  Cr.  499,  505 ;  1  Leach,  Crim. 
Law,  90,  237, 427 ;  Ale.  Reg.  Cas.  21 ;  1  Mann. 
&  G.  83.     See  Lodger. 

INN.     A  house  where  a  traveller  is  fur- 
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nished  with  every  thing  he  has  occasion  for 
while  on  his  way.  Bacon,  Abr.  Imcs  (B) ;  12 
Mod.  255  ;  3  Barnew.  &  Aid.  283  ;  4  Campb. 
77  ;  2  Chitt.  Bail.  484;  9  B.  Monr.  Ky.  72; 
3  Chitty,  Comm.  Law,  365,  n.  6.  A  public 
house  of  entertainment  for  all  who  choose  to 
visit  it.    5  Sandf.  N.  Y.  247. 

INNAVIGABLE.  A  term  applied  in 
foreign  insurance  law  to  a  vessel  not  navi- 
gable, through  irremediable  misfortune  by  a 
peril  of  the  sea.  The  ship  is  relatively  in- 
navigable when  it  will  require  almost  as 
much  time  and  expense  to  repair  her  as  to 
build  a  new  one.  Targa,  c.  54,  p.  238,  c.  60, 
p.  256;  Emerigon,to.  Lpp.577,591;  3  Kent, 
Comm.  323,  note. 

INNINGS.  Lands  gained  from  the  sea 
by  draining.  Cunningham,  Law  Diet. ;  Law 
of  Sewers,  31. 

INNKEEPER.  The  keeper  of  a  com- 
mon inn  for  the  lodging  and  entertainment 
of  travellers  and  passengers,  their  horses  and 
attendants,  for  a  reasonable  compensation. 
Bacon,  Abr.  Inns,  etc.  ;  Story,  Bailm.  |  475. 
But  one  who  entertains  strangers  occasion- 
ally, although  he  may  receive  compensation 
for  it,  is  not  an  innkeeper.  2  Dev.  &  B.  No. 
C.  424;  7  Ga.  296;  1  Morr.  Tenn.  184.  See 
Guest;  Boardek. 

He  is  bound  to  take  in  and  receive  all 
travellers  and  wayfaring  persons,  and  to 
entertain  them,  if  he  can  accommodate  them, 
for  a  reasonable  compensation,  5  Term,  274; 
3  Barnew.  &  Aid.  285  ;  1  Carr.  &  K.  404 ;  7 
Carr.  &  P.  213 ;  4  Exch.  367 ;  and  he  must 
guard  their  goods  with  proper  diligence. 
He  is  liable  only  for  the  goods  which  are 
brought  within  the  inn.  8  Coke,  32 ;  Jones, 
Bailm.  91.     A  delivery  of  the  goods  into  the 

Eersonal  custody  of  the  innkeeper  is  not, 
owever,  necessary  in  order  to  make  him 
responsible ;  for,  although  he  may  not  know 
any  thing  of  such  goods,  he  is  bound  to  pay 
for  them  if  they  are  stolen  or  carried  away, 
even  by  an  unknown  person,  8  Coke,  32 ;  1 
Hayw.  No.  C.  41 ;  14  Johns.  N.  Y.  175  ;  23 
Wend.  N.  Y.  642;  5  Barb.  N.  Y.  560;  7 
Cush.  Mass.  114;  see  25  Eng.  L.  &  Eq.  91 ; 
27  Miss.  668 ;  1  Bell,  Comm.  469 ;  and  if  he 
receive  the  guest,  the  custody  of  the  goods 
may  be  considered  as  an  accessory  to  the 
principal  contract,  and  the  money  paid  for 
the  apartments  as  extending  to  the  care  of 
the  box  and  portmanteau.  Jones,  Bailm.  94 ; 
Story,  Bailm.  §  470 ;  1  Blaokstone,  Comm. 
430;  2  Kent,  Comm.  458-463.  The  liability 
of  an  innkeeper  is  the  same  in  character  and 
extent  with  that  of  a  common  carrier.  9  Pick. 
Mass.  280 ;  7  Cush.  Mass.  417 ;  9  Humphr. 
Tenn.  746  ;  1  Cal.  221 ;  8  Barnew.  &  C.  9  ;  31 
Me.  478 ;  8  Blaokf.  Ind.  535.  See  5  Q.  B.  164 ; 
23  Vt.  177;  26  id.  317  ;  14  111.  129.  He  is 
responsible  for  the  acts  of  his  domestics  and 
servants,  as  well  as  for  the.  acts  of  his  other 
guests,  if  the  goods  are  stolen  or  lost,  7  Cush. 
Mass.  417  ;  5  Barb.  N.  Y.  560 ;  but  he  is  not 
responsible  for  any  tort  or  injury  done  by 
his  servants  or  others  to  the  person  of  his 


guest,  without  his  own  co-operation  or  con- 
sent. 8  Coke,  32.  The  innkeeper  will  be  ex- 
cused whenever  the  loss  has  occurred  through 
the  fault  of  the  guest.  Story,  Bailm.  g  483  ; 
4  Maule.  &  S.  306  ;  1  Stark.  251,  n.;  2  Kent, 
Comm.  461;  1  Yeates,  Penn.  34.  He  must 
furnish  reasonable  accommodations.  See  8 
Mees.  &  W.  Exch.  269. 

The  innkeeper  is  entitled  to  a  just  com- 
pensation for  his  care  and  trouble  in  taking 
care  of  his  guest  and  his  property ;  and,  to 
enable  him  to  obtain  this,  the  law  invests 
him  with  some  peculiar  privileges,  giving 
him  a  lien  upon  the  goods  brought  into  the 
inn  by  the  guest,  and,  it  has  been  said,  upon 
the  person  of  his  guest,  for  his  compensation, 
3  Barnew.  &  Aid.  287 ;  8  Mod.  172 ;  1  Show. 
270;   see  7  Carr.  &  P.  67;  3  Hill,  N.  Y.  4^5; 

1  Rich.  So.  C.  213;  26  Vt.  335  ;  3  Mees.  & 
W.  Exch.  248 ;  Bacon,  Abr.  Inns,  etc.  (D) ; 
and  this  though  the  goods  belong  to  a  third 
person,  if  he  was  ignorant  of  the  fact.  3 
Stark.  172;  12  Q.  B.  197;  7  Carr.  &  P.  £08; 
11  Barb.  N.  Y.  41.  As  to  detaining  the  horse 
of  a  giiest,  see  25  Wend.  N.  Y.  664 ;  9  Pick. 
Mass.  280.  The  landlord  may  also  bring  an 
action  for  the  recovery  of  his  compensation. 

See,  generally,  1  Viner,  Abr.  224;  14  id. 
436;  Bacon,  Abr. ;  Yelv.  67  a,  162  a,.  2  Kent, 
Comm.  458  ;  Ayliffe,  Pand.  266. 

An  innkeeper  in  a  town  through  which 
lines  of  stages  pass  has  no  right  to  exclude 
the  driver  of  one  of  these  lines  frcm  his  yard 
and  the  common  public  rooms  where  travel- 
lers are  usually  placed,  who  comes  there  at 
proper  hours,  and  in  a  proper  manner,  to 
solicit  passengers  for  his  coach  and  without 
doing  any  injury  to  the  innkeeper.  8  N.  H. 
523. 

INNOCENCE.     The  absence  of  guilt. 

The  law  pres-umes  in  favor  of  innocence, 
even  against  another  presumption  of  law: 
for  example,  when  a  woman  marries  a  second 
husband  within  the  space  of  twelve  months 
after  her  husband  had  left  the  country,  the 
presumption  of  innocence  preponderates  over 
the  presumption  of  the  continuance  of  life. 

2  Barnew.  &  Aid.  386 ;  3  Starkie,  Ev.  1249. 
See  2  Ad.  &  E.  540 ;  1  Q.  B.  449;  1  Hon.  L. 
Cas.  498.  An  exception  to  this  rule  respect- 
ing the  presumption  of  innocence  has  been 
made  in  the  case  of  the  publication  of  a 
libel,  the  principal  being  presumed  to  have 
authorized  the  sale,  when  a  libel  is  sold  by 
his  agent  in  his  usual  place  of  doing  busi- 
ness. The  same  rule  applies  to  publishers 
of  newspapers.  1  Russell,  Crimes,  341 ;  10 
Johns.  N.  Y.  443 ;  BuUer,  Nisi  P.  6;  1  Green, 
leaf,  Ev.  §  36.  See  4  Nev.  &  M.  341;  2  id. 
219 ;  2  Ad.  &  E.  540  ;  5  Barnew.  &  Ad.  86 ; 
1  Stark.  21. 

INNOCENT  CONVEYANCES.  In 
English  LaTv.  Atechnical  term  used  to  sig- 
nify those  conveyances  made  by  a  tenant  of  his 
leasehold  which  do  not  occasion  a  forfeiture: 
these  are  conveyances  by  lease  and  release, 
bargain  and  sale,  and  a  covenant  to  stand 
seised  by  a  tenant  for  life.  1  Chitty,  Pract. 
243,  244. 
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INNOMINATE  CONTRACTS.  In 
Civil  Laiw.  Contracts  which  have  no  par- 
ticular names,  as  permutation  and  transac- 
tion. Inst.  2.  10.  13.  There  are  many  inno- 
minate contracts ;  but  the  Roman  lawyers  re- 
duced them  to  four  classes,  namely,  do  ut  des, 
do  ut  facias, facio  ut  des,  iiai  J'acio  ut  facias. 
Dig.  2.  14.  7.  2. 

INNOTBSCIMUS  (Lat.).  In  EngUsh 
La'W.  An  epithet  used  for  letters-patent, 
which  are  always  of  a  charter  of  feoffment, 
or  some  other  instrument  not  of  record,  con- 
cluding with  the  words  Innotescimus  per  prce- 
sentes,  etc.    Tech.  Diet. 

INNOVATION.  In  Scotch  Law.  The 
exchange  of  one  obligation  for  another,  so 
that  the  second  shall  come  in  the  place  of 
the  first.   Bell,  Diet.    The  same  as  Novation. 

INNS  OF  COURT.  The  name  given 
to  the  colleges  of  the  English  professors  and 
students  of  the  common  law. 

The  four  principal  Inns  of  Court  are  the  Inner 
Temple  and  Middle  Temple  (formerly  belonging  to 
the  Knights  Templar),  Lincoln's  Inn,  and  Gray's 
Inn  (anciently  lielonging  to  the  earls  of  Lincoln 
and  Gray).  The  other  inns  are  the  two  Sergeants' 
Inns.  The  Inns  of  Chancery  were  probably  so 
called  because  they  were  once  inhabited  by  such 
clerks  as  chiefly  studied  the  forming  of  writs,  which 
regularly  belonged  to  the  cursitors,  who  are  officers 
of  chancery.  These  are  Thavie's  Inn,  the  New 
Inn,  Symond's  Inn,  Clement's  Inn,  Clifford's  Inn, 
Staple's  Inn,  Lion's  Inn,  Furnival's  Inn,  and  Bar- 
nard's Inn. 

INNUENDO  (Lat.  innuere,  to  nod  at, 
to  hint  at;  meaning.  The  word  was  used 
when  pleadings  were  in  Latin,  and  has  been 
translated  by  "  meaning"). 

In  Pleading.  A  clause  in  a  declaration, 
indictment,  or  other  pleading  containing  an 
averment  which  is  explanatory  of  some  pre- 
ceding word  or  statement. 

It  derives  its  name  from  the  leading  word  by 
which  it  was  always  introduced  when  pleadings 
were  in  Latin.  It  is  mostly  used  in  actions  of 
slander,  and  is  then  said  to  be  a  subordinate  aver- 
ment, connecting  particular  parts  of  the  publica- 
tion with  what  has  gone  before,  in  order  to  eluci- 
date the  defendant's  meaning  more  fully.  1  Star- 
kie,  Sland.  431. 

3.  Its  object  is  to  explain  the  defendant's 
meaning  by  reference  to  previous  matter. 
See  Colloquium.  It  may  be  used  to  point 
to  the  plaintiff  as  the  person  intended  in  the 
defendant's  statement.  It  may  show  that 
a  general  imputation  of  crime  is  intended  to 
apply  to  the  plaintiff.  Heard,  Sland.  §  226; 
1  Hou.  L.  Cas.  637;  2  Hill,  N.Y.  282;  but 
it  cannot  be  allowed  to  give  a  new  sense  to 
words  where  there  is  no  such  charge.  8  Q. 
B.  825;  7C.  B.  280. 

3.  It  may  point  to  the  injurious  and 
actionable  meaning,  where  the  words  com- 
plained of  are  susceptible  of  two  meanings, 
8  Q.  B.  841 ;  Moore  &  S.  727,  and  generally 
explain  the  preceding  matter,  1  Dowl.  n.  s. 
602;  7  C.  B.  251 ;  15  id.  360 ;  1  Mees.  &  W. 
Exch.  245  ;  5  Bingh.  17;  10  id.  250;  12  Ad., 
&  E.  317 ;  but  cannot  enlarge  and  point  the 
effect  of  language  beyond  its  natural  and 


common  meaning  in  its  usual  acceptation, 
Heard,  Sland.  J  219;  Mete.  Yelv.  22;  2  Salk, 
513;  1  Ld.  Raym.  256;  2  Cowp.  688;  4 
Pen-.  &  D.  161 ;  6  Barnew.  &  C.  154;  4  Nev. 
&  M.  841 ;  4  Dowl.  703;  9  Ad.  &  E.  282;  12 
id.  719;  15  Pick.  Mass.  335,  unless  con- 
nected with  the  proper  introductoiT  aver- 
ments. 1  Crompt.  &  J.  Exch.  143;  1  Ad.  & 
E.  554 ;  9  id.  282,  286,  n. ;  1  C.  B.  728  ;  6  id. 
239 ;  1  Saund.  242;  2  Pick.  Mass.  320;  13  id. 
198  ;  15  id.  321 :  16  id.  1 ;  11  Mete.  Mass.  473 ; 
8N.  11.246;  12Vt.51;  1  Binn.  Penn.  537;  5 
id.  218 ;  11  Serg.  &  R.  Penn.  343 ;  5  Johns.  N. 
Y.  211.  These  introductory  averments  need 
not  be  in  the  same  count.  2  Wils.  114 ;  2 
Pick.  Mass.  329. 

4.  For  the  innuendo  in  case  of  an  ironical 
libel,  see  7  Dowl.  210;  4  Mees.  &  W.  Exch. 
446. 

If  not  warranted  by  preceding  allegations, 
it  may  be  rejected  as  superfluous.  Heard, 
Sland.  J  225 ;  but  only  where  it  is  bad  and 
useless, — not  where  it  is  good  butunsupported 
by  evidence,  even  though  the  words  would  be 
actionable  without  an  innuendo.  3  Hou.  L. 
Cas.  395;  1  Crompt.  &  M.  Exch.  675;  1  Ad. 
&  E.  558;  2  Bingh.  N.  c.  402;  4  Barnew.  & 
C.  655 ;  3  Campb.  461 ;  9  East,  93 ;  Croke 
Car.  512;  Croke  Eliz.  609. 

INOPPICIOSUM  (Lat.).  In  Civil 
Iiaw.  InofBcious;  contrary  to  natural  duty 
or  affection.  Used  of  a  will  of  a  parent  which 
disinherited  a  child  without  just  cause,  or  of 
that  of  a  child  which  disinherited  a  parent, 
and  which  could  be  contested  by  querela  in- 
officiosi  testamenti.  Dig.  2.  5.  3,  13;  Paulus, 
lib.  4,  tit.  5,  i  1. 

INOFICIOCIDAD.  In  Spanish  Law. 
Every  thing  done  contrary  to  a  duty  or  obli- 
gation assumed,  as  well  as  in  opposition  to 
the  piety  and  affection  dictated  by  nature: 
inofficiosum  dicitur  id  omne  quod  contra  pie- 
taiis  officium  factum  est.  The  term  applies 
especially  to  testaments,  donations,  dower, 
etc.,  which  may  be  either  revoked  or  reduced 
when  they  affect  injuriously  the  rights  of 
creditors  or  heirs. 

INOPS  CONSILII  (Lat.).  Destitute  or 
without  counsel.  In  the  construction  of  wills 
a  greater  latitude  is  given,  because  the  testa- 
tor is  supposed  to  have  been  inops  cotLsilii. 

INQUEST.  A  body  of  men  appointed 
by  law  to  inquire  into  certain  matters:  as, 
the  inquest  examined  into  the  facts  connected 
with  the  alleged  murder.  The  grand  jury  is 
sometimes  called  the  grand  inquest. 

The  judicial  inquiry  itself,  by  a  jury  sum- 
moned for  the  purpose,  is  called  an  inquest. 
The  finding  of  such  men,  upon  an  investiga^ 
tion,  is  also  called  an  inquest,  or  an  inqui 
sition. 

INQUEST  OP  OFFICE.  An  inquiry 
made  by  the  king's  officer,  his  sheriff,  coroner, 
or  escheator,  either  virtute  officii,  or  by  writ 
sent  to  him  for  that  purpose,  or  by  commis- 
sioners specially  appointed,  concerning  any 
matter  that  entitles  the  king  to  the  posses- 
sion of  lands  or  tenements,  goods  or  chat- 
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tels.  It  is  done  by  a  jury  of  no  determinate 
number, — either  twelve,  or  more,  or  less.  3 
Sharswood,  Blackst.  Comm.  258;  Finch, 
Law,  323-325.  An  inquest  of  office  was 
bound  to  find  for  the  king  upon  the  direction 
of  the  court.  The  reason  given  is  that  an 
inquest  concluded  no  man  of  his  right,  but 
only  gave  the  king  an  opportunity  to  enter, 
so  that  he  could  have  his  right  tried.  3 
Sharswood,  Blackst.  Comra.  260;  4  Stephen, 
Comm.  61;  F.  Moore,  730;  Vaugh.  135;  3 
Hen.  VII.  10;  2  Hen.  IV.  5;  3  Leon.  196. 
An  inquest  of  office  was  also  called,  simply, 
"  office."  As  to  "  office"  in  the  United  States, 
see  1  Caines,  N.Y.  426;  7  Cranch,  603 ;  2 
Kent,  Comm.  16,  23. 

INQUIRY,  -WRIT  OP.  A  writ  sued 
out  by  a  plaintiff  in  a  case  where  the  de- 
fendant has  let  the  proceedings  go  by  de- 
fault, and  an  interlocutory  judgment  has 
been  given  for  damages  generally,  where  the 
damages  do  not  admit  of  calculation.  It 
issues  to  the  sheriff  of  the  county  in  which 
the  venue  is  laid,  and  commands  him  to  in- 
quire, by  a  jury  of  twelve  men,  concerning 
the  amount  of  damages.  The  sheriff  there- 
upon tries  the  cause  in  his  sheriff's  court, 
and  some  amount  must  always  be  returned 
to  the  court.  But  the  return  of  the  inquest 
merely  informs  the  court,  which  may,  if  it 
choose,  in  all  cases  assess  damages  and 
thereupon  give  final  judgment.  2  Arohbold, 
Pract.  Waterman  ed.  952 ;  3  Sharswood, 
Blackst.  Comm.  398;  3  Chitty,  Stat.  495,  497. 

INQUISITION.  In  Practice.  An  ex- 
amination of  certain  facts  by  a  jury  impan- 
elled by  the  sheriff  for  the  purpose.  The 
instrument  of  writing  on  which  their  deci- 
sion is  made  is  also  called  an  inquisition. 
The  sheriff  or  coroner,  and  the  jury  who 
make  the  inquisition,  are  called  the  inquest. 

An  inquisition  on  an  untimely  death,  if 
omitted  by  the  coroner,  maybe  taken  by  jus- 
tices of  gaol  delivery  and  oyer  and  terminer, 
or  of  the  peace;  but  it  must  be  done  publicly 
and  openly:  otherwise  it  will  be  quashed. 
Inquisitions  either  of  the  coroner  or  of  the 
other  jurisdictions  are  traversable.  1  Burr. 
18,  19. 

INQUISITOR.  A  designation  of  sheriffs, 
coroners  super  visum  corporis,  and  the  like, 
who  have  power  to  inquire  into  certain  mat- 
ters. 

In  Ecclesiastical  La-w.  The  name  of  an 
officer  who  is  authorized  to  inquire  into  here- 
sies, and  the  like,  and  to  punish  them.  A 
judge. 

INROLMENT,  ENROLLMENT 
(Law  Lat.  irrotulatio).  The  act  of  putting 
upon  a  roll. 

Formerly,  the  record  of  a  suit  was  kept  on  skins 
of  parchment,  which,  best  to  preserve  them,  were 
kept  upon  a  roll  or  in  the  form  of  a  roll;  what 
was  written  upon  them  was  called  the  inrulment. 
After,  whi.n  such  records  came  to  be  kept  in  books, 
the  mnklng  up  of  the  record  retained  the  old  name 
of  inrolment.  Thus,  in  equity,  the  inrolment  of  a 
decree  is  the  recording  of  it,  and  will  prevent  the 
rehearing  of  the  cause,   except  on  appeal  to  the 


house  of  lords  or  by  bill  of  review.  The  decre« 
may  be  inrolled  immediately  after  it  has  been 
passed  and  entered,  unless  a  caveat  has  been  en- 
tered. 2  Freem.  179;  4  Johns.  Cb.  199;  14  Johns. 
N.  Y.  501.  And  before  signing  and  inrolment  a 
decree  cannot  be  pleaded  in  bar  of  a  suit,  though 
it  can  be  insisted  on  by  way  of  answer.  3  Atk. 
Ch.  809;  2  Ves.  Ch.  577;  4  Johns.  Ch.  N.Y.  199. 
See  Saunders,  Orders  in  Chauc.  Inrolment. 

Transcribing  upon  the  records  of  a  court 
deeds,  etc.  according  to  the  statutes  on  the 
subject.  See  1  Chitty,  Stat.  425,  426 ;  2  id. 
69,  76-78;  3  id.  1497.  Placing  on  file  or 
record  generally,  as  annuities,  attorneys,  etc. 

INSANITY.  In  Medical  Jurispru- 
dence. The  prolonged  departure,  without 
any  adequate  cause,  from  the  states  of  feel- 
ing and  modes  of  thinking  usual  to  the  indi- 
vidual in  health. 

2.  Of  late  years  this  word  has  been  used  to  de- 
signate all  mental  impairments  and  deficiencies 
formerly  embraced  in  the  terms  lunacy f  idiocy,  and 
unBoundiieas  of  mind.  Even  to  the  middle  of  the 
last  century  the  law  recognized  only  two  classes  of 
persons  requiring  its  protection  on  the  score  of 
mental  disorder,  viz. ;  lunaticn  and  idiots.  The 
former  were  supposed  to  embrace  all  who  had  lost 
the  reason  which  they  once  possessed,  and  their 
disorder  was  called  dementia  accidentalia ;  the  lat- 
ter, those  who  had  never  possessed  any  reason,  and 
this  deficiency  was  called  dementia  naturalia.  Lu- 
natics were  supposed  to  be  much  influenced  by  the 
moon;  and  another  prevalent  notion  respecting 
them  was  that  in  a  very  large  proportion  there  oc- 
curred lucid  iniervalSf  when  reason  shone  out,  for 
a  while,  from  behind  the  cloud  that  obscured  it, 
with  its  natur.al  brightness.  It  may  be  remarked, 
in  passing,  that  lucid  intervals  are  far  less  common 
than  they  were  once  supposed  to  be,  and  that  the 
restoration  is  not  so  complete  as  the  descriptions  of 
the  older  writers  would  lead  us  to  infer.  In  modem 
practice,  the  term  lucid  interval  signifies  merely  a 
remission  of  the  disease,  an  abatement  of  the  vio- 
lence of  the  morbid  action,  a  period  of  comparative 
calm ;  and  the  proof  of  its  occurrence  is  generally 
drawn  from  the  character  of  the  act  in  question.  It 
is  hardly  necessary  to  say  that  this  is  an  unjustifi- 
able use  of  the  term,  which  should  be  confined  to 
the  genuine  lucid  interval  that  does  occasionally 
occur. 

It  began  to  be  found  at  last  that  a  large  class  of 
persons  required  the  protection  of  the  law,  who  were 
not  idiots,  because  they  had  reason  once,  nor  luna- 
tics in  the  ordinary  signification  of  the  term,  be- 
cause they  were  not  violent,  exhibited  no  very 
notable  derangement  of  reason,  were  independent 
of  lunar  influences,  and  had  no  lucid  intervals. 
Their  mental  impairment  consisted  in  a  loss  of  in- 
tellectual power,  of  interest  in  their  usu^l  pursuits, 
of  the  ability  to  comprehend  their  relations  to 
persons  and  things.  A  new  term — nnsoundneaa  of 
mind — was,  therefore,  introduced  to  meet  this  exi- 
gency; but  it  has  never  been  very  clearly  defined. 

3«  The  law  has  never  held  that  all  lunatics  and 
idiots  are  absolved  from  all  responsibility  for  their 
civil  or  criminal  acts.  This  consequence  was  attri- 
buted only  to  the  severest  grades  of  these  affections, 
— to  lunatics  who  have  no  more  understanding  than 
a  brute,  and  to  idiots  who  cannot  number  twenty 
pence  nor  tell  how  old  they  are.  Theoretically  the 
law  has  changed  but  little,  ev^n  to  the  present  day ; 
but  practically  it  exhibits  considerable  improve- 
ment: that  is,  while  the  general  doctrine  remaini 
unchanged,  it  is  qualified,  in  one  way  or  another, 
by  the  courts,  so  as  to  produce  less  practical  in- 
justice. 

Insanity  implies  the  presence  of  disease  or  con- 


INSANITY 


717 


INSANITY 


genital  defect  in  the  brain,  and  though  it  may  be 
accompanied  by  disease  in  other  organs,  yet  the 
cerebral  affection  is  always  supposed  to  be  primary 
and  predominant.  It  is  to  be  borne  in  mind,  how- 
ever, that  bodily  diseases  may  be  accompanied,  in 
some  stage  of  their  progress,  by  mental  disorder 
which  may  affect  the  legal  relations  of  the  patient. 

4.  To  give  a  definition  of  insanity  not  congeni- 
tal, or,  in  other  words,  to  indicate  its  essential  ele- 
ment, the  present  state  of  our  knowledge  does  not 
permit.  Most  of  the  attempts  to  define  insanity 
are  sententious  descriptions  of  the  disease,  rather 
than  proper  definitions.  For  all  practical  purposes, 
however,  a  definition  is  unnecessary,  because  the 
real  question  at  issue  always  is,  not  what  consti- 
tutes insanity  in  general,  but  wherein  consists  the 
insanity  of  this  or  that  individual.  Neither  sanity 
nor  insanity  can  be  regarded  as  an  entity  to  be 
handled  and  described,  but  rather  as  a  condition  to 
be  considered  in  reference  to  other  conditions.  Men 
vary  in  the  character  of  their  mental  manifestations, 
insomuch  that  conduct  and  conversation  perfectly 
proper  and  natural  in  one  might  in  another,  differ- 
ently constituted,  be  indicative  of  insanity.  In 
determining,  therefore,  the  mental  condition  of  a 
person,  he  must  not  be  judged  by  any  arbitrary 
standard  of  sanity  or  insanity,  nor  compared  with 
other  persons  unquestionably  sane  or  insane.  He 
can  properly  be  compared  only  with  himself.  When 
a  person,  without  any  adequate  cause,  adopts  no- 
tions he  once  regarded  as  absurd,  ^r  indulges  in 
conduct  opposed  to  all  his  former  habits  and  prin- 
ciples, or  changes  completely  his  ordinary  temper, 
maiin:;rs,  and  dispositions, — the  man  of  plain  prac- 
tical sense  indulging  in  speculative  theories  and 
projects,  the  miser  becoming  a  spendthrift  and 
the  spendthrift  a  miser,  the  staid,  quiet,  unobtru- 
sive citizen  becoming  noisy,  restless,  and  boister- 
ous, the  gay  and  joyous  becoming  dull  and  dis- 
co'istdate  even  to  the  verge  of  despair,  the  care- 
ful, cautious  man  of  business  plunging  into  hazard- 
ous schemes  of  speculation,  the  discreet  and  pious 
becoming  shamefully  reckless  and  profligate, — no 
stronger  proof  of  insanity  can  be  had.  And  yet 
nut  one  of  these  traits,  in  and  by  itself  alone,  dis- 
ennnected  from  the  natural  traits  of  character, 
could  be  regarded  as  conclusive  proof  of  insanity. 
In  accordance  with  this  fact,  the  principle  has 
been  laid  down,  with  the  sanction  of  the  highest 
legal  and  medical  authority,  that  it  is  the  pro- 
longed departure,  without  any  adequate  cause, 
from  the  states  of  feeling  and  modes  of  thinking 
usual  to  the  individual  when  in  health,  which  is 
the  essential  feature  of  insanity.  Gooch,  Lend. 
Quart.  Rev.  xliii.  355;  Combe,  Ment.  Derang.  196j 
Meidway  vi.  Croft,  3  Curt.  Eccl.  671. 

5.  That  insanity,  in  some  of  its  forma, 
annuls  all  criminal  responsibility,  and,  in  the 
same  or  other  forms,  disqualifies  its  subject 
from  the  performance  of  certain  civil  acts, 
is  a  well-established  doctrine  of  the  common 
law.  In  the  application  of  this  principle  there 
has  prevailed,  for  many  years,  the  utmost  di- 
versity of  opinion.  The  law  as  expounded  by 
Hale,  Pleas  of  the  Crown,  30,  was  received 
without  question  until  the  beginning  of  the 
present  century.  In  the  trial  of  Iladfield, 
Mr.  Erskine  contended  that  the  true  test  of 
such  in.'anity  as  annulled  responsibility  for 
crime  was  delusion  ;  and  accordingly  the  pri- 
soner was  acquitted  with  the  approbation  of 
the  court.  Subsequently,  in  Bellingham's 
case,  5  Carr.  &  P.  168,  the  court  declared 
that  the  prisoner  was  responsible  if  he  knew 
right  from  wrong,  or  knew  that  murder  was 
A  crime  against  the  laws  of  God  and  nature. 


Similar  language  was  used  in  Reg.  v.i.  Ilig- 

ginson,  1  Carr.  &  K.  129  ;  Reg.  vs.  Stokes,  3 
arr.  &  K.  185.  This  test  has  sometimes 
been  modified  so  as  to  make  the  knowledge 
of  right  and  wrong  refer  solely  to  the  act 
i-n  question.  Rex  vs.  Ofibrd,  5  Carr.  &  P. 
168 ;  9  id.  525 ;  Reg.  vs.  Vaughan,  1  Cox, 
Crim.  Cas.  80;  Reg.  vs.  Barton,  3  Cox,  Crim. 
Cas.  275 ;  Reg.  vs.  Pate,  Lond.  Times,  July 
12, 1850;  State  vs.  Spencer,  1  Zabr.  N.J.  196; 
People  vs.  Freeman,  4  Den.  N.Y.  29.  This 
was  formally  pronounced  to  be  the  law  of  the 
land  by  the  English  judges,  in  their  reply  to 
the  questions  propounded  by  the  house  of 
lords  on  occasion  of  the  McNaughton  trial. 
10  Clark  &  F.  IIou.  L.  200.  A  disposition  to 
multiply  the  tests,  so  as  to  recognize  essential 
facts  in  the  nature  of  insanity,  has  been  oc- 
casionally manifested  in  this  country.  In 
Com.  vs.  Rogers,  7  Mete.  Mass.  600,  the  jury 
were  directed  to  consider,  in  addition  to  the 
above  test,  whether  the  prisoner,  in  commit- 
ting the  homicide,  acted  from  an  irresistible 
and  uncontrollable  impulse;  and  this  case 
has  been  much  relied  on  in  American  courts. 
Ray,  Med.  Jur.  58.  Occasionally  the  court 
has  thought  it  sufficient  for  the  jury  to  con- 
sider whether  the  prisoner  was  sane  or  in- 
sane,— of  sound  memory  and  discretion,  or 
otherwise.  State  us.  Wilson ;  State  us.  Cory ; 
State  vs.  Prescott ;  Ray,  Med.  Jur.  55. 

6.  To  this  remarkable  diversity  of  views 
may  be  attributed,  in  some  measure,  no 
doubt,  the  actual  diversity  of  results.  To 
any  one  who  has  followed  with  some  atten- 
tion the  course  of  criminal  justice  in  trials 
where  insanity  has  been  pleaded  in  defence, 
it  is  obvious  that,  if  some  have  1)een  properly 
convicted,  others  have  just  as  improperly 
been  acquitted.  It  must  be  admitted,  how- 
ever, that  the  verdict  in  such  cases  is  often 
determined  less  by  the  instructions  of  the 
court  than  by  the  views  and  feelings  of  the 
jury  and  the  testimony  of  experts. 

Side  by  side  with  this  doctrine  of  the  crimi- 
nal law  which  makes  the  insane  responsible 
for  their  criminal  acts  is  another  equally 
well  authorized,  viz. ;  that  a  kind  and  degree 
of  insanity  which  would  not  excuse  a  person 
for  a  criminal  act  may  render  him  legally 
incompetent  to  the  management  of  himself 
or  his  affairs.  Bellingham's  case,  Collinson, 
657.  This  implies  that  the  mind  of  an  in- 
sane person  acts  more  clearly  and  delibe- 
rately, and  with  a  sounder  view  of  its  rela- 
tions to  others,  when  about  to  CQmmit  a  great 
crime  than  when  buying  or  selling  a  piece 
of  property.  It  is  scarcely  necessary  to  add 
that  no  ground  for  this  distinction  can  be 
found  in  our  knowledge  of  mental  disease. 
On  the  contrary,  we  know  that  the  same  per- 
son who  destroys  his  neighbor,  under  the  de- 
lusion that  he  has  been  disturbing  his  peace 
or  defaming  his  character,  may,  at  the  very 
time,  dispose  of  his  property  with  as  correct 
an  estimate  of  its  value  and  as  clear  an  in- 
sight into  the  consequences  of  the  act  as  he 
ever  had.  If  a  person  is  incompetent  to 
manage  property,  it  is  because  he  has  lost 
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some  portion  of  his  mental  power ;  and  this 
fact  cannot  be  justly  ignored  in  deciding 
upon  his  responsibility  for  criminal  acts. 
Insanity  once  admitted,  it  is  within  the 
reach  of  no  mortal  comprehension  to  know 
exactly  how  far  it  may  have  affected  the 
quality  of  his  acts.  To  say  that,  possibly, 
it  may  have  had  no  effect  at  all,  is  not 
enough:  it  should  be  proved  by  the  party 
who  affirms  it. 

1.  More  clearly  reflecting  the  light  of  sci- 
ence, the  French  penal  code  says  there  can 
be  no  crime  nor  offence  if  the  accused  were 
in  a  state  of  madness  at  the  time  of  the  act. 
Art.  64.  The  same  provision  was  intro- 
duced into  Livingston's  Code  and  into  the  Re- 
vised Statutes  of  New  York,  vol.  2,  §  697.  The 
law  of  Arkansas  provides  that  a  lunatic  or 
insane  person  without  lucid  intervals  shall 
not  be  found  guilty  of  any  crime  or  misde- 
meanor with  which  he  may  be  charged.  Kev. 
Stat.  236.  In  New  York,  however,  in  spite 
of  this  clear  and  positive  provision  of  law, 
the  courts  have  always  acted  upon  the  doc- 
trines of  the  common  law,  and  instructed  the 
jury  respecting  the  tests  of  that  kind  of  in- 
sanity which  annuls  criminal  responsibility. 
Freeman  in  Error  vs.  The  People,  10  Bost. 
Law  Rep.  12.  In  this  case,  the  court  (0.  J. 
Beardsley)  declared  that  the  insanity  men- 
tioned in  the  statute  means  only  insanity  in 
reference  to  the  criminal  act,  and  therefore 
its  qualities  must  be  defined. 

8.  The  effect  of  the  plea  of  insanity  has 
sometimes  been  controlled  by  the  instructions 
of  the  court  in  regard  to  the  burden  of  proof 
and  the  requisite  amount.  The  older  doc- 
trine was  that  the  person  is  to  be  considered 
sane  until  proved  beyond  a  doubt  to  be  in- 
sane. Thus,  in  State  vs.  Spencer,  1  Zabr. 
N.J.  196,  the  court  (C.  J.  Hornblower)  said, 
"Where  it  is  admitted,  or  clearly  proved, 
that  he  [the  prisoner]  committed  the  act, 
but  it  is  insisted  that  he  was  insane  at  the 
time, — and  the  evidence  leaves  the  question 
of  insanity  in  doubt, — there  the  jury  ought  to 
find  against  him."  Of  late  years,  and  espe- 
cially in  this  country,  a  very  different  doc- 
trine has  prevailed  to  some  extent.  Thus,  on 
an  appeal  for  a  new  trial  in  People  vs.  Mc- 
Cann,  16  N.  Y.  58,  it  was  held,  all  the  judges 
concurring,  "  that  it  was  an  error  in  the  j  udge 
to  charge  the  jury  that,  sanity  being  the 
normal  state,  there  is  no  presumption  of  in- 
sanity ;  that  the  burden  of  proving  it  is  upon 
the  prisoner  <  that  a  failure  to  prove  it,  like 
a  failure  to  prove  any  other  fact,  is  the  mis- 
fortune of  the  party  attempting  the  proof, 
and  thus  they  must  be  satisfied  of  his  in- 
sanity beyond  a  reasonable  doubt,  or  other- 
wise must  convict."  So,  too,  in  Com.  vs. 
Rogers,  7  Mete.  Mass.  600,  the  court  (C.  J. 
Shaw)  told  the  jury  "  that  if  the  prepon- 
derance of  the  evidence  were  in  favor  of  his 
insanity, — if  its  bearing  and  leaning,  as  a 
whole,  inclined  that  way, — they  would  be 
authorized  to  find  him  insane."  See,  also.  Or. 
Cas.  239 ;  4  Den.  N.  Y.  9 ;  Elwell,  Malp.  420 ; 
I  Russ.  Crimes,  9;  1  Mood.  &  R,  75 ;  9  Carr. 


&  P.  667;  8  Scott,  n.r.  595;  19  N.  Y.  58;  1 
Park.  Crim.  N.  Y.  649;  3  id.  272,  274;  30 
Miss.  600 ;  5  Ohio  St.  77 ;  6  McLean,  C.  C.  121 ; 
21  Mo.  464;  16  B.  Monr.  Ky.  587;  17  Ala.  n.s! 
434;  ICurt.  1;  29Eng.  L.  &Eq.38;  2  Barb. 
N.  Y.  566;  6  Humphr.  Tenn.  199;  4  Penn. 
St.  264;  7  Mete.  Mass.  500;  4  M'Cord,  So.C. 
183;  4Cow.  N.Y.  207. 
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relates  to  Insanity.     Lond.  1817. 
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Nouvelle  Discussion  m6dico-16gale  sur  la 
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dleside  vs.  Harrison,  2  Phillimore,  449. 
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Febrile;  Delirium  Tremens,  or  Mania-1- 
PoTu;  Dementia;  Drunkenness;  Idiocy; 
Imbecility;  Lucid  Intervals;  Mania;  Som- 
nambulism; Suicide. 

INSCRIPTION.  In  Civil  Law.  An 
engagement  which  a  person  who  makes  a 
solemn  accusation  of  a  crime  against  an- 
other enters  into  that  he  will  suffer  the  same 
punishment,  if  he  has  accused  the  other 
falsely,  which  would  have  been  inflicted  upon 
him  had  he  been  guilty.  Code,  9.  1.  10;  9. 
2.  16  and  17. 

In  Evidence.  Something  written  or  en- 
graved. 

Inscriptions  upon  tombstones  and  other  pro- 
per places,  as  rings,  and  the  like,  are  held 
to  be  evidence  of  pedigree.  BuUer,  Nisi  P. 
233  ;  Cowp.  591 ;  10  Bast,  120;  13  Ves.  Ch. 
145.     See  Declaration  ;  Hearsay. 

INSCRIPTIONES  (Lat.).  The  name 
given  by  the  old  English  law  to  any  written 
instrument  by  which  any  thing  was  granted. 
Blount. 

INSENSIBLE.  In  Pleading.  That 
which  is  unintelligible  is  said  to  be  insensi- 
ble.    Stephen,  Plead.  378. 

INSIDIATORES  VIARUM  (Lat.). 
Persons  who  lie  in  wait  in  order  to  commit 
some  felony  or  other  misdemeanor. 

INSIMTTL  COMPUTASSENT  (Lat.). 
They  had  accounted  together.  See  Account 
Stated. 

INSINUACION.  In  Spanish  Law. 
The  presentation  of  a  public  document  to  a 
competent  judge,  in  order  to  obtain  hia  ap- 
probation and  sanction  of  the  same,  and 
thereby  giving  it  judicial  authenticity. 

"  Insinuatio  est  ejus  quod  traditur,  sive 
agitur,  coram  quocumque  judice  in  scripturam 
redaciio." 

This  formality  is  requisite  to  the  validity 
of  certain  donations  inter  vivos.  Esoriche, 
voc.  Insinuacion. 

INSINUATION.  In  Civil  Law.  The 
transcription  of  an  act  on  the  public  regis- 
ters, like  our  recording  of  deeds.  It  was  not 
necessary  in  any  other  alienation  but  that 
appropriated  to  the  purpose  of  donation, 
last.  2.  7.  2 ;  Pothier,  TraitS  des  Donations, 
Entre  Vifs,  sec.  2,  art.  3,  g  3 ;  EncyclopSdie ; 
8  Toullier,  u.  198. 

INSINUATION  OP  A  WILL.  In 
Civil  Law.  The  first  production  of  it ;  oi", 
leaving  it  in  the  hands  of  the  register  in 
order  to  its  probate.  21  Hen.  VIII.  o.  5  ; 
Jacob,  Law  Diet. 

INSOLVENCY  (Lat.OT,  privative,  solvo, 
to  free,  to  pay).  The  state  of  a  person  who 
is  insolvent  or  unable  from  any  cause  to  pay 
his  debts,  2  Blaekstone,  Comm.  285,  471,  or 
who  is  unable  to  pay  his  debts  as  they  fall 
due  in  the  usual  course  of  trade  or  business. 
,2  Kent,  Comm.  389;  La.  Civ.  Code,  art. 
4980 ;  3  Dowl.  &  R.  218 ;  1  Maule  &  S.  338  ; 
1  Campb.  492,  n. ;  Sugden,  Vend.  487  ;  3 
Gray,  Mass.  600. 


3.  The  distinction  between  bankruptcy  and  in- 
solvency which  is  taken  by  jurists  and  accurate 
law  writers  seems  to  be  little  regarded  in  common 
use,  or  even  by  the  courts,  in  many  of  the  Ameri- 
can states.  In  its  primary  sense,  insolvency  has 
a  much  more  extensive  signification  than  bank- 
ruptcy. The  latter,  whith  is  one  species  or  phase 
of  the  former,  denotes  the  condition  of  a  trader  or 
merchant  who  is  unable  to  pay  his  debts  in  the 
course  of  business,  2  Bell,  Comm.  6th  ed.  162;  1 
Maule  &,  S.  338;  5  Dowl.  A  R.  218;  i  Hill,  N.  Y. 
850;  4  Gush.  Mass.  134.  (Hence  its  derivation 
from  bancus  ruptiis,  signifying  the  broken  bench 
or  counter,  per  Story,  J.,  3  Stor.  C.  C.  463 ;  art. 
Banker,  Encyc.  Brit.  (1860),  or  from  hanqitej-oute, 
a  word  of  disputed  etymology.)  The  bankrupt, 
says  Blaekstone,  "is  a  trader  who  secretes  himself, 
or  does  certain  other  acts  tending  to  defraud  his 
creditors."  (Fraud  is  also  implied  in  France  by 
the  use  of  hanqueroutier  as  distinguished  from  the 
simple/ai7^/.)  And  the  preamble  to  the  statute  34 
&  35  Hen.  VIII.  cap.  6  ( A.  D.  1642),  is  as  follows  : 
"Whereas  divers  and  sundry  persons,  craftily  ob- 
taining into  their  own  hands  great  substance  of 
other  men's  goods,  do  suddenly  flee  to  parts  un- 
known, or  keep  their  houses,  not  minding  to  pay  or 
restore  to  any  of  their  creditors  their  debts  and 
duties,  but,  at  their  own  wills  and  pleasures,  con- 
sume the  substance  obtained  by  credit  of  other 
men  for  their  own  pleasure  and  delicyte  living, 
against  all  reason,  equity,  and  good  conscience." 
From  these  passages  it  appears  that  originally  the 
word  bankrupt  could  only  be  applied  to  a  dishon- 
est merchant  or  trader.  The  meaning,  however,  is 
now  so  far  changed  that  no  dishonesty  is  implied 
from  the  status  of  bankruptcy;  but  the  word  is 
still  properly  applied  only  to  tradere  or  merchants. 
Therefore  the  parliamentary  commissioners  of  3840 
report,  "The  immediate  object  of  the  bankrupt  law 
is  the  equal  distribution  of  the  debtor's  property 
among  his  creditors,  and  the  discharge  of  the  Hon 
est  trader.  The  object  of  the  law  for  the  relief  of 
insolvent  debtors  is  the  personal  discharge  of  hon- 
est debtors,  prolonged  imprisonment  for  the  dis- 
honest and  fraudulent,  and  a  fair  distribution  of 
their  present  and  future  acquired  property  among 
their  creditors."  Insolvency,  then,  as  distinguished 
from  strict  bankruptcy,  is  the  condition  or  status 
of  one  who  is  unable  to  pay  his  debts;  and  insol- 
vent laws  are  distinguished  from  strict  bankruptcy 
laws  by  the  following  characteristics. 

3.  Bankruptcy  laws  apply  only  to  traders  or 
merchants;  insolvent  laws,  to  those  who  are  not 
traders  or  merchants.  Bankrupt  laws  discharge 
absolutely  the  debt  of  the  honest  debtor,  12  Wheat. 
230;  4  id.  122,  209;  2  Mas.  C.  C.  161;  2  Blackf. 
Ind.  394;  3  Caines,  N.  Y.  164;  26  Wend.  N.  Y. 
43;  1  East,  6,  11;  5  id.  124;  4  Barnew.  &  Aid. 
654;  1  Baldw.  C.  C.  296.  Insolvent  laws  dis- 
charge the  person  of  the  debtor  from  arrest  and 
imprisonment,  but  leave  the  future  acquisitions  of 
the  .debtor  still  liable  to  the  creditor.  4  Wheat. 
122;  3  Harr.  &  J.  Md.  61.  Both  laws  contemplate 
an  equal,  fair,  and  honest  division  of  the  debtor's 
present  effects  among  his  creditors  pro  rata.  A 
bankrupt  law  may  contain  those  regulations  which 
are  generally  found  in  insolvent  laws,  and  an  in- 
solvent law  may  contain  those  which  are  com- 
mon to  a  bankrupt  law.  Per  Marshall,  G.  J.,  4 
Wheat.  195;  1  Woodb.  &  M.  G.  G.  115.  And  in- 
solvent laws  quite  coextensive  with  the  English 
bankrupt  system  have  not  been  unfrequent  in  our 
colonial  and  state  legislation,  and  no  distinction 
was  ever  attempted  to  be  made  in  the  same  be- 
tween bankruptcies  and  insolvencies.  Story,  Gomm. 
on  Const.  U.  S.  vol.  3,  p.  11.  By  art.  I,  J  8,  of  the 
constitution  of  the  United  States,  "  congress  shall 
have  power  to  establish  an  uniform  rule  on  the 
subject  of     .     .     .      bankruptcies  throughout  the 
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United  States."  From  a  desire  of  avoiding  what 
might  seem  to  be  an  infringement  upon  an  exclu- 
sive right  of  congress,  the  laws  passed  by  the  va- 
rious states — with  the  exception  of  Texas — upon 
the  subject,  whether  properly  insolvent  or  bank- 
rupt laws,  have  been  termed  insolvent  laws.  In 
Texas  there  is  a  "bankrupt  law."  And  when 
congress  exercised  its  constitutional  right  to  pass 
a  bankruptcy  law,  by  the  act  "to  establish  a  uni- 
form system  of  bankruptcy  throughout  the  United 
States/'  19  August,  1841,  all  persons  were  included 
within  its  operation,  and  were  allowed,  upon  peti- 
tion, to  be  discharged  from  their  debts.  The  law 
of  congress  rendered  Inoperative  the  state  insolvent 
laws;  and,  under  certain  circumstances^  traders 
could  be  proceeded  against  upun  petition  of  their 
creditors.  The  provision  in  the  bankrupt  act  ren- 
dering it  properly  an  insolvent  act,  being  exclu- 
sively in  operation,  gave  rise  to  serious  doubts  whe- 
ther the  act  was  within  the  purview  of  the  consti- 
tution (5  Hill,  N.  Y.  317,  327,  Bronson,  J.,  dissent- 
ing; 1  Barb.  Ch.  N.Y.  404;  12  Mete.  Mass.  428 ; 
6  Ark.  35;  25  Me.  232;  3  Gilm.  Va.  225,  hold  the 
act  constitutional;  eontraj  2  N.  Y.  Leg.  Obs.  184), 
and  finally  led  to  its  repeal,  March  3, 1843.  Encyc. 
Brit.  Bankruptcy  ;  2  Kent,  Comm.  391,  n.  o.  There- 
fore, in  the  United  States,  both  the  legislation  of 
congress  and  of  the  separate  states  has  tended  to 
obliterate  the  true  distinction  between  bankruptcy 
and  insolvency.  The  first  bankrupt  law,  passed  by 
congress  in  1800,  limited  to  five  years,  and  expir- 
ing with  its  limitation,  was  modelled  upon  the 
English  bankruptcy  acts  then  in  operation,  and, 
like  them,  was  only  applicable  to  merchants.  See 
Act  March  3,  1791,  1  Story,  Laws  U.  S.  465;  Act 
March  2,  1799,  1  Story,  Laws  U.  S.  630;  Act 
March  3,  1841,  4  Sharswood,  Cont.  Sto.  L.  U.  S. 
2236;  Act  Jan.  7, 1834,  4  Sharswood,  Cont.  Sto.  L. 
U.  S.  2258 ;  Act  March  2, 1837,  4  Sharswood,  Cont. 
Sto.  L.  U.  S.  2636. 

4.  Besides  the  power  vested  in  congress  of 
making  uniform  laws  for  the  regulation  of  bank- 
ruptcies, Const,  of  U.  S.  art.  1,  §  8,  it  is  provided, 
art.  1,  g  10,  Const,  of  U.  S.,  that  "no  state  shall 
pass  any  .  .  .  law  impairing  the  obligation  of 
contracts"  (^'V.).  By  these  clauses  it  was  gene- 
rally understood  that  congress  possessed  the  ex- 
clusive regulation  of  both  bankruptcy  and  insol- 
vency. But  the  question  how  far  the  states  may 
legislate  upon  these  subjects  came  to  be  fully  dis- 
cussed in  the  celebrated  case  Ogden  vs.  Saunders, 
12  Wheat.  218.  The  decision  of  that  case  recog- 
nized much  larger  powers  in  the  states  than  had 
previously  been  supposed  to  exist.  It  was  held 
that  the  power  of  making  a  bankrupt  law  which 
shall  be  applicable  and  binding  upon  all  creditors 
and  all  descriptions  of  debts  resides  in  congress; 
when  congress  exercises  its  power,  it  is  exclusive, 
and  by  its  exercise  the  state  insolvent  laws  {so 
called)  are  rendered  inoperative,  9  Mete.  Mass.  16; 
contra^  2  Ired.  No.  C.  463 ;  but  that  a  state  insol- 
vent law,  whereby  it  is  provided  that  a  debtor  on 
giving  up  his  property  to  his  creditors  is  abso- 
lutely discharged  from  further  liability,  will,  as  long 
as  there  is  no  act  of  congress  on  baakruptcy,  be 
valid  in  respect  to  creditors  residing  in  such  state, 
and  to  contracts  made  in  the  state  subsequently  to 
the  passage  of  such  insolvent  law.  5  How.  295;  1 
Oush.  430-434, n.;  14N.H.  38;  10  Mete.  Mass.  694; 
12  id.  470;  26  Me.  110  ;  1  Woodb.  &  M.  C.  C.  115; 
&  Gill,  Md.  4.37.  Therefore  such  an  insolvent  law 
cannot  be  made  to  apply  to  contracts  made  within 
the  state  between  a  citizen  of  the  state  and  one 
who  is  a  citizen  of  another  state,  12  Wheat.  213, 
nor  to  contracts  not  made  within  the  state.  1 
M'All.  C.  C.  226,  523.  Consequently,  an  insolvent 
law  of  a  state,  however  general  its  provisions,  can 
have  only  a  partial  and  limited  effect  as  a  bankrupt 
law.     In  oases  where  the  state  has  complete  juris- 


diction, such  a  law  may  have  all  the  essential  ope- 
ration of  a  bankrupt  law,  not  being  limited  to  a 
mere  discharge  of  the  person  of  the  debtor  on  sur- 
rendering bis  effects.  If  a  creditor  out  of  a  state 
voluntarily  makes  himself  a  party  to  proceedings 
under  the  insolvent  laws  of  the  state,  and  accepts 
a  dividend,  he  is  bound  by  his  own  act,  and  is 
deemed  to  have  waived  his  ex-territorial  immunity 
and  right.  4Wheat.l22;  12  7rf.  213  ;  8Pick.Mass. 
194;  3  Pet.  C.  C.  411 ;  3  Story,  Const.  252-256;  9 
Conn.  314;  2  Blackf.  Ind.  394;  1  Baldw.  C.  C.  296; 
9  N.  H.  478.  See  8  Barnew.  &  C.  477 ;  3  Caines, 
N.  Y.  164;  4  Barnew.  &  Aid.  654  ;  26  Wend.  N.Y. 
43;  2  Gray,  Mass,  43;  3  Gray,  N.  J.  551;  7  Cush. 
Mass.  15;  4  Bosw.  N.  Y.  459;  32  Miss.  246.  In- 
solvency may  of  course  be  simple  or  notorious. 
Simple  insolvency  is  attended  by  no  badge  of  no- 
toriety. Notorious  or  legal  insolvency,  with  which 
the  law  has  to  do,  is  designated  by  some  public 
act  or  legal  proceeding.  This  is  the  situation  of  a 
person  who  has  done  some  notorious  act  to  divest 
himself  of  all  his  property :  as,  making  an  assign- 
ment, applying  for  relief,  or  having  been  proceeded 
against  -in  invitum  under  bankrupt  or  insolvent 
laws.  1  Pet.  195;  2  Wheat.  396;  7  Toullier,  n.45; 
Bomat,  liv.  4,  tit.  5,  nn.  1,  2;  2  Bell,  Comm.  5th  ed. 
165. 

5.  It  is  with  regard  to  the  latter  that  the  insol- 
vency laws  (so  called)  are  operative.  They  are  gene- 
rally statutory  provisions  by  which  the  property 
of  the  debtor  is  surrendered  for  his  debts;  and 
upon  this  condition,  and  the  assent  of  a  certain 
proportion  of  bis  creditors,  he  is  discharged  from 
all  further  liabilities.  9  Mass.  431;  16  id,  5Z;  2 
Kent,  Comm.  321 ;  Ingraham,  Insolv.  9.  This  legal 
insolvency  may  exist  without  actual  inability  to 
pay  one's  debts  when  the  debtor's  estate  is  finally 
settled  and  wound  up.  (See  definition,  2d  branch, 
beginning  of  this  article.)  3  Gray,  Mass.  600. 
Insolvency,  according  to  some  of  the  state  statutes, 
may  be  Df  two  kinds,  voluntary  and  involuntary. 
The  latter  is  called  the  proceeding  against  the  cre- 
ditor in  invitum.  Voluntary-  insolvency,  which  is 
the  more  common,  is  the  case  in  which  the  debtor 
institutes  the  procedings,  and  is  desirous  of  avail- 
ing himself  of  the  insolvent  laws,  and  petitions  for 
that  purpose. 

6<  Involuntary  insolvency  is  where  the  proceed- 
ings are  instituted  by  the  creditors  in  iun'iirm,  and 
so  the  debtor  forced  into  insolvency.  The  circum- 
stances entitling  either  debtor  or  creditors  to  invoke 
the  aid  of  the  insolvent  law  are  in  a  measure  pecu- 
liar to  each  state.  But  their  general  characteristics 
are  as  follows.  In  cases  of  voluntary  insolvency, 
the  debtor  must  owe  a  certain  amount, — which 
amount,  with  his  inability  to  pay  the  same,  must 
be  set  forth  in  his  petition.  The  creditors  are 
usually  entitled  to  proceed  ininvitttm  to  petition  to 
have  the  debtor  declared  insolvent  and  his  effects 
taken  possession  of  and  distributed,  upon  the  fol- 
lowing grounds:  that  the  creditor  has  fraudulently 
concealed  his  property,  or  has  conveyed  it  away,  or 
has  allowed  it  to  be  attached  and  to  remain  so  for 
a  certain  length  of  time  without  dissolving  the  at- 
tachment. The  ofiicers  before  whom  insolvency 
proceedings  may  be  had  are,  in  the  different  stales, 
judges  (who  are  frequently  judges  of  probate  also), 
commissioners  in  insolvency,  masters  in  chancery, 
etc.  They  are  appointed  for  the  purpose,  and  pro- 
ceedings are  commenced  by  petition,  which  set 
forth  the  facts  upon  which  the  claim  for  relief  is 
founded.  Upon  a  petition  of  a  debtor  the  facts 
ore  commonly  taken  to  be  true  as  set  forth  in 
the  petition.  A  messenger  or  officer  of  the  court 
is  immediately  sent  to  take  possession  of  the  pro- 
perty of  the  debtor,  and  a  call  is  issued  to  the  va- 
rious creditors  to  attend  a  meeting.  In  a  proceed- 
ing in  invitum  by  the  creditors,  the  facts  alleged 
must  be  proved  before  the  warrant  can  be  issued. 
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And  the  debtor  is  usually  entitled  to  notice 
of  the  proceedings  instituted  against  him,  and 
may  appear  and  show  cause,  if  any  he  hiis,  why  a 
oommission  should  not  issue  against  him.  The 
first  step  taken  by  the  magistrate  in  a  case  properly 
before  him  is  to  take  possession,  by  means  of  his 
oflBcer,  of  the  debtor's  effects,  which  in  some  eases 
the  messenger  maybe  directed  to  sell  for  the  bene- 
fit of  all  concerned  (as  in  the  case  of  perishable 
articles,  etc.).  Then,  a  meeting  of  creditors  being 
called,  an  assignee  is  chosen  in  a  way  provided  by 
statute.  In  his  choice  the  creditors  are  considered 
both  with  regard  to  their  numbers  and  amounts 
due  them.  To  the  assignee  all  the  property  is 
transferred,  or  ordered  to  be  transferred,  by  the 
magistrate,  by  virtue  of  the  powers  by  law  vested 
in  him.  This  assignee  becomes  to  all  intents  and 
purposes  the  owner  of  the  property  of  the  debtor, 
and,  as  agent  for  his  creditors,  baa  power  to  sell, 
dispose  of,  collect,  and  reduce  to  money  all  the  pro- 
perty of  the  debtor.  He  calls  meetings  of  the  cre- 
ditors, when  directed  so  to  do  by  the  magistrate, 
and  transacts  all  the  other  business  and  performs 
all  tlie  duties  by  law  imposed  upon  him.  The 
right  of  a  debtor  to  a  discharge  is  very  different  in 
the  various  states  of  America.  In  some  the  honest 
debtor  may  obtain  a  discharge,  however  small  a 
percentage  of  hia  debts  he  may  pay.  In  others 
he  is  entitled  to  a  discharge  upon  the  payment  of 
a  certain  percentage,  or  upon  obtaining  the  assent 
of  a  majority  of  the  creditors.  It  is  alao  provided 
by  the  statutes  of  some  of  the  states  that  the 
second  or  tbird  discharge  shall  not  be  obtained  at 
all,  or  as  easily  as  in  the  first  instance  of  insol- 
vency. 

The  refusing  to  discbarge  a  debtor  upon  the 
ground  that  he  has  been  guilty  of  fraudulent  con- 
duct is  also  subject  to  state  legislation.  Certain 
acts  are  made  presumptive  evidence  of  fraud :  as, 
the  securing  of  debts  within  a  certain  time  before 
the  application  for  the  discharge.  Such  times 
are  regulated  by  the  statutes,  and,  commonly, 
the  times  limited  are  six  months  or  one  year. 
In  some  states,  if  a  pre-existing  debt  has  been 
paid  or  secured  within  a  year  prior  to  being  de- 
clared insolvent,  the  debtor  having  reasonable  cause 
at  the  time  to  suppose  himself  insolvent^  his  discharge 
will  not  be  granted. 

T.  In  England,  besides  the  Bankrupt  Act,  34  & 
35  Hen.  VIII.  cap.  6,  a.d.  1542,  which  has  been 
mentioned,  there  have  been  many  acts  of  parlia- 
ment amending  and  revising  previous  legislation 
upon  the  subject.  Among  the  most  important  of 
these  are  the  act  of  1670;  the  act  of  1S25  (6  Geo. 
IV.  cap.  15),  called  the  Samuel  Romilly's  Act, 
act  of  1831  (1  A  2  Will.  IV.  cap.  66),  callerl  Lord 
Brougham's  Act;  the  act  of  1849  (12  &  13  Vict, 
cap.  106,  ^  178).  Although  this  system  has  been 
the  growth  of  more  than  three  centuries,  and  has 
been  matured  by  the  talents  and  experience  of  the 
wisest  and  most  distinguished  men  in  chancery, 
Lord  Eldon,  as  late  as  1801,  upon  succeeding  to  the 
great  seal,  expressed  his  indignatinn  against  the 
frauds  committed  under  cover  of  the  system.  He 
said  that  its  abuse  was  a  disgrace  to  the  country, 
and  that  it  would  be  better  at  once  to  repeal  all 
the  statutes  than  to  suffer  them  to  be  applied  to 
such  purposes.  There  was  no  mercy  to  the  estate. 
Nothing  was  less  thought  of  than  the  object  of  the 
commission.  As  they  were  frequently  conducted 
in  the  country,  they  were  little  more  than  stock  in 
trade  for  the  commissioners,  the  assignees,  and 
the  solicitor.  6  Ves.  Ch.  1.  The  act  34  Geo.  III. 
eh.  B9,  was  called  an  insolvent  debtors*  act;  but 
the  first  act  of  insolvency  properly  so  called  was 
passed  in  1826.  And  the  act  of  7  &  8  Vict.  cap. 
70,  called  "  an  act  for  facilitating  arrangements 
between  debtor  and  creditor,"  is  properly  an  insol- 
vency law.  This  provides  for  the  discharge  of 
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non-trading  debtor  if  he  has  a  certain  concur 
rence  from  his  creditor:*.  This  is  one-third,  both 
in  value  and  number,  to  the  initiatory  steps.  To 
the  discharge,  a  proportional  consent  at  an  initia- 
tory meeting,  and,  finally,  the  consent  of  three- 
eighths  in  both  number  and  value,  or  nine-tenths  in 
value  of  creditors  to  the  sum  of  twenty  pounds  and 
upwards.  In  England  there  are  now  two  lords  jus- 
tices of  insolvency  and  bankruptcy,  five  London 
commissioners,  and  district  commi.-sioners.  Ire- 
land follows  the  English  system,  u.s  does  Scotland 
in  most  respects,  with  a  change  in  nomenclature. 
But  for  the  latter  greater  excellence  is  claimed.  1 
Bell.  Comm.  17. 

8.  The  French  bankruptcy  code,  says  M.  Dupin, 
is  equally  complained  of  by  debtors  and  creditors, 
A  bill  is  now  before  parliament  in  England  (in- 
troduced by  Sir  Richard  Bethel,  late  attorney- 
general,  now  Lord  Chancellor  Westbury)  for  a 
general  bankrupt  act  applicable  to  non-traders  as 
well  as  to  traders.  The  bill  has  already  (July, 
1861)  passed  the  house  of  commons;  but  much 
discussion  has  arisen  in  the  house  of  lords  with 
regard  to  the  manner  in  which  the  assignee  of  the 
debtor's  estate  shall  be  chosen  or  elected.  It  has 
been  the  practice  in  England  to  have  the  assignee 
elected  by  the  creditors;  and  it  was  so  provided  by 
Sir  Richard  Bethel's  bill.  It  was  proposed  in  the 
house  of  lords  to  have  the  assignee  appointed  by 
the  magistrate.  That  the  magistrate  should  con- 
trol the  election  of  the  assignee  we  consider  a  wise 
provision  in  an  insolvent  or  bankrupt  law.  But 
the  creditors  are  better  satisfied  to  elect  him  among 
themselves;  and  this  is  the  feeling  among  the  com- 
mercial community  in  Great  Britain.  In  Massa- 
chusetts, the  election  of  the  assignee  by  the  cre- 
ditors is  subject  to  the  approval  of  the  judge.  Bo' 
low  we  give  a  synop^iis  of  the  insolvent  laws  of  the 
various  states  of  the  United  States  which  have 
legislated  upon  the  subject. 

9.  Many  of  the  states  have  laws  for  the  distri- 
bution of  insolvent  estates,  and  also  laws  for  the 
relief  of  poor  debtors.  These  are  neither  properly 
called  insolvent  laws  in  the  sense  in  which  we  have 
used  the  words, — though  the  latter  relieve  the  debt- 
or's body  from  restraint  upon  a  surrender  of  his 
goods  and  estate,  and  leave  his  future,  acquisitions 
still  liable.  See  articles  Insolvent  Estates,  Exe- 
cutors AND  Administkators,  and  Poor  Debtor. 
\A'hen  there  are  found  statute  provisions  upon 
either  of  these  subjects,  ttey  will  be  mentioned. 

10.  Who  may  petition.  In  California, 
Maryland,  Minnesota,  New  York,  and  Wis- 
consin, every  insolvent  debtor  may  be  dis- 
charged upon  petition  and  upon  making  an 
assignment  of  all  his  property  (except  cer- 
tain articles  necessary  for  the  support  ^f 
the  debtor  or  his  family)  for  the  benefit  of  hia 
creditors  equally.  In  Alabama^  a  person  im- 
prisoned on  a  judgment  or  for  failing  to 
pay  a  fine.  In  Arkansas  and  Illinois,  ono 
imprisoned  or  liable  to  be  arrested.  In  Con- 
necticut,  one  owing  one  hundred  dollars.  In 
Delawarey  a  resident  of  the  state  for  one 
year  who  is  in  prison,  unless  committed  by 
chancery  court.  In  Georgia^  one  who  has 
not  within  a  year  lost  money  by  gambling. 
In  Massachusetts,  an  inhabitant  who  owes 
more  than  two  hundred  dollars.  In  MissouH, 
one  imprisoned  for  fine,  or  costs,  or  breach 
of  the  peace.  In  North  Carolina,  one  im- 
prisoned twenty  days.  In  Ohio,  a  resident 
of  the  state  for  two  years,  or  of  the  county 
for  six  months,  or  in  custody  after  sixty 
days.      In  Pennsylvania,  a  resident  of  the 
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state  BIX  months,  or  who  has  been  in  jail 
three  months,  detained  on  civil  process,  held 
on  bail  prise,  or  not  arrested.  In  Rhode 
Island,  an  inhabitant  for  three  years  (which 
the  court  may  dispense  with)  owing  more 
than  one  hundred  dollars.  In  South  Caro- 
lina, one  sued,  or  within  one  month  after 
being  in  custody.  In  Texas,  a  citizen,  male 
twenty-one  years  of  age,  female  eighteen 
years  of  age,  may  be  banlirupt. 

11.  Thepetition  may  be  addressed  to  whom. 
In  Alabama  and  Missouri,  the  petition  is 
addressed  to  the  county  court.  In  Arkansas, 
to  the  judge  of  the  county  court  or  circuit 
court.  In  California,  Iowa,  and  Minnesota, 
to  the  district  court.  In  Connecticut,  Illi- 
nois, and  Massachusetts,  to  the  court  of  pro- 
bate. In  Delaware  and  New  Jersey,  to  the 
supreme  court  of  the  county  where  the 
debtor  is  imprisoned.  In  Georgia,  to  a 
justice  of  the  inferior,  or  a  judge  of  th« 
superior.  In  Maryland,  to  the  circuit  court 
of  the  county,  or  the  court  of  common  pleas 
in  Baltimore.  In  Michigan,  to  a  judge  of 
the  supreme  court,  county  judge,  circuit 
court,  or  a  commissioner.  In  Mississippi, 
to  a  judge  of  the  high  court  of  errors  and 
appeals,  of  the  circuit  court,  or  the  probate 
court,  or  the  president  of  the  board  of  county 
police.  In  New  York,  to  the  supreme  judi- 
cial court,  county  judge,  recorder  or  mayor 
of  the  city  of  New  York.  In  North  Caro- 
lina, to  a  judge  of  the  superior  or  inferior 
court.  In  Ohio,  to  a  commissioner  of  insol- 
vency appointed  by  the  court  of  common 
pleas  of  each  county,  who  gives  bonds  and 
may  be  removed.  In  Pennsylvania  and 
South  Carolina,  to  the  court  of  common 
pleas.  In  Rhode  Island,  to  the  superior 
court  of  the  county.  In  Texas,  to  the  chief 
justice  of  the  county.  In  AVisconsin,  to  a 
judge  of  the  supreme  judicial  court,  or 
circuit  court. 

The  petition  must,  by  statute,  contain,  in 
Alabama,  Arkansas,  California,  Connecticut, 
Delaware,  Georgia,  Illinois,  Maryland,  Massar 
chusetts,  Michigan,  Minnesota,  Ohio,  Rhode 
Island,  South  Carolina,  Texas,  and  Wiscon- 
sin, a  schedule  under  oath  of  the  debtor's 
property,  of  the  sums  due,  a  list  of  creditors, 
and  the  causes  of  insolvency,  an  affidavit  of 
honesty  and  inability  to  pay  debts,  and  an 
offer  to  deliver  up  his  property  for  the  bene- 
fit of  his  creditors.  In  Michigan  and  New 
York,  two-thirds  in  value  of  the  creditors 
residing  in  the  United  States,  or  their  repre- 
sentatives, must  join  in  the  petition  and 
make  oath  that  they  are  honest  and  no 
reward  has  been  taken.  In  Missouri,  the 
debtor  makes  an  affidavit  of  assets  and 
honesty. 

12.  Notice.  In  Alabama,  the  plaintiff  in 
the  suit  has  one  day's  notice;  and  in  Arkan- 
sas, notice  is  ordered  and  the  petitioner  set 

.  free  on  giving  bonds.  1  English,  219.  In  Cali- 
fornia and  Connecticut,  thirty  days'  notice 
is  required.  In  Delaware,  Michigan,  and 
Minnesota,  the  creditors  are  summoned  to 
show  cause  why  a  discharge  should  not  be 


granted.  In  Minnesota,  notice  is  given  in 
the  papers.  In  Maryland,  there  is  a  notice 
and  examination.  In  New  York  and  North 
Carolina,  there  is  a  notice  and  summons,  in 
New  York,  a  notice  also  in  the  papers.  In 
Massachusetts,  the  messenger  gives  notice. 
In  Rhode  Island,  there  is  a  special  order  of 
notice,  which  is  given  by  the  clerk  of  the 
court.  In  Texas,  the  notice  is  published' 
three  weeks.  In  Wisconsin,  if  one-fourth  of 
the  creditors  are  foreign,  a  notice  is  ordered 
where  they  are;  if  they  are  domestic,  six 
weeks'  notice  is  given;  if  some  tut  less  than 
one-fourth  are  foreign,  ten  weeks'  notice  is 
given  by  publication  in  the  papers. 

Proceedings  upon  petition.  In  Alabama, 
if  the  plaintiff  swears  the  schedule  of  the 
insolvent  is  false,  a  jury  is  summoned.  In 
Arkansas,  if  the  court  is  satisfied  of  the 
debtor's  honesty,  on  transfer  to  the  sheriff 
till  a  trustee  is  appointed,  the  debtor  is  dis- 
charged from  arrest.  In  California  a  re- 
ceiver, in  Massachusetts  a  messenger,  takes 
possession  till  debts  are  proved  on  oath.  In 
Michigan,  Minnesota,  North  Carolina,  and 
Wisconsin,  if  the  officer  is  satisfied  of  the 
honesty  of  the  debtor  (in  the  two  former  a 
jury  may  be  had  by  any  creditor),  then  an 
assignment  is  made.  In  New  York  and 
South  Carolina,  an  order  is  passed  for  an 
assignment.  In  the  former  state  there  are 
certain  exceptions. 

13.  The  assignment.  The  assignment  in  Ar- 
kansas, California,  and  Massachusetts  stops 
liens,  attachment,  and  processes.  In  Ar- 
kansas, it  frees  from  arrest,  and  the  debtor 
may  be  discharged  if  arrested  upon  a  writ  of 
habeas  corpus.  In  Connecticut,  attachments 
are  dissolved  and  the  creditor  may  be  en- 
joined from'  attaching.  In  Minnesota,  the 
moneys  are  paid  to  the  clerk  of  the  court,  or 
the  court  appoints  an  assignee.  In  Texas,  a 
deed  is  ordered  to  trustees. 

The  assignee  or  trustee.  He  in  general 
gives  bonds,  has  the  same  power  as  an  owner 
in  disposing  of  the  estate,  may  be  discharged 
by  the  court,  has  great  discretionary  power 
with  regard  to  the  settlement  of  claims,  and 
returns  account  into  court,  calls  meetings  of 
creditors,  and  makes  distribution  of  money 
among  them.  In  Alabama  and  Missouri,  the 
sheriff  of  the  county  sells  the  property.  In 
Arkansas,  Connecticut,  Delaware,  Maryland, 
North  Carolina,  South  Carolina,  and  Texas, 
the  assignees  are  appointed  by  the  court.  In 
California  and  Rhode  Island,  a  majority  in 
value  of  the  creditors  elect  not  more  than 
three  assignees,  whose  bonds,  in  California, 
are  determined  by  the  creditors  and  the 
court;  and  fraud  in  the  choice  of  an  as- 
signee may  be  tried  by  a  jury.  In  Geor- 
gia, the  sheriff  of  the  county  is  the  assignee, 
except  of  the  choses  in  action,  of  which  the 
nominee  of  the  majority  of  creditors  takes 
possession. 

In  Massachusetts,  Michigan,  and  New 
York,  a  majority  in  value  of  the  creditors 
elect  the  assignees.  In  Massachusetts,  if  there 
are  less  than  five  creditors   there  are  not 


INSOLVENCY 


723 


INSOLVENCY 


more  than  two  assignees,  if  there  are  ten 
creditors  three  assignees  may  be  elected,  and 
all  elections  are  subject  to  the  approval  of 
the  judge  who  himself  conveys  to  the  as- 
signee. In  Massachusetts  and  Michigan,  if 
there  is  no  election  by  the  majority  of  the 
creditors,  the  court  appoints  the  assignee.  In 
Ohio,  the  commissioners  take  the  property 
and  have  the  usual  powers.  In  Pennsyl- 
vania, two-thirds  in  number  and  value  of 
the  creditors  elect  the  trustees,  as  they  are 
called.  In  general,  the  assignees,  or  trustees, 
may  examine  the  insolvent  under  oath,  and 
may  bring  actions  in  their  own  names  for  the 
insolvent  property.  In  South  Carolina,  the  as- 
signees must  pay  dividends  every  six  months. 
In  Texas,  they  distribute  all  moneys  in  land 
within  one  year,  excepting  five  per  cent. 
thereof,  and  make  a  full  settlement  within 
two  years,  and  only  make  a  partial  sale  if 
the  assets  exceed  the  debts.  In  Wisconsin, 
all  contingent  interests  vesting  within  three 
years  in  the  insolvent  are  taken  by  the  as- 
signeea, 

14.  Fraud  or  fraxidulent  preferences  of 
creditors  before  assignment.  These,  in  general, 
prevent  the  insolvent  from  procuring  a  dis- 
charge. So  in  Arkansas  frauds  prevent  the 
insolvent  from  holding  office;  so  a  discharge 
is  refused  if  there  has  been  a  preference 
within  three  months;  so  if  the  debtor  has  no 
property,  or  less  than  one-third  the  amount 
of  debts,  or  has  been  insolvent  within  one 
year,  unless  two  disinterested  persons  swear 
that  his  misfortunes  have  happened  as  al- 
leged. In  Delaware,  Maryland,  Michigan, 
and  New  York,  a  jury  may  be  called  upon 
tlie  question  of  fraud.  In  Michigan,  if  the 
jury  disagree  the  court  decides.  In  Georgia, 
and  in  most  of  the  states,  fraudulent  prefer- 
ences are  void  as  to  ther  assignees,  and  dis- 
honesty may  be  punished.  In  Georgia  and 
Pennsylvania,  the  debtor's  having  lost  money 
by  gambling  prevents  his  discharge;  in 
Maryland,  having  been  an  applicant  for  the 
benefit  of  the  insolvent  laws  within  two 
years  previous  (in  South  Carolina,  within 
three),  making  a  preference  within  one  year 
of  the  time  ,of  insolvency,  or  (as  also  in  New 
York)  in  contemplation  of  insolvency.  In  Ar- 
kansas, the  discharge  may  be  rendered  void, 
and  the  insolvent  forever  deprived  of  the  bene- 
fits of  the  act,  by  a  jury  finding  fraud  within 
two  years  after  the  discharge  was  granted. 
In  Massachusetts,  Michigan,  Minnesota, 
North  Carolina,  New  York,  Rhode  Island, 
South  Carolina,  and  Wisconsin,  frauds  render 
the  discharge  void  ;  and  fraud  includes  con- 
cealments, perjuries,  and  deceits  of  all  kinds. 
In  Missouri,  fraud  excludes  the  prisoner  for- 
ever from  the  benefits  of  the  act.  In  North 
Carolina  the  question  may  be  tried  by  jury. 
In  New  York,  a  preference  within  two  years 
before  insolvency  or  contemplation  thereof. 
In  South  Carolina,  the  fraud  must  be  tried 
within  four  years  after  the  discharge.  In 
Rhode  Island,  the  validity  of  a  discharge  may 
be  disputed  on  notice,  and  the  dishonesty 
must  be  proved.     In  Arkansas,  a  creditor 


assisting  a  fraudulent  debtor  loses  his  debt 
and  becomes  equally  liable  with  the  debtor. 
In  Maryland,  a  dishonest  creditor  forfeits  his 
debt;  m  Rhode  Island,  doubl&  the  amount 
of  his  debt.  In  Massachusetts,  a  fraudulent 
grantee  will  take  no  title  as  against  the 
assignees.  In  Ohio,  all  transfers  of  property 
by  the  debtor  after  arrest  are  void.  In  South 
Carolina,  mortgagees  are  deemed  fraudu- 
lent unless  they  account.  In  most  of  the 
states,  the  assignees  of  the  insolvent  may 
recover  from  the  fraudulent  creditor  of  the 
insolvent  for  the  benefit  of  the  rest  of  the 
creditors. 

15.  A  discharge.  This  in  Arkansas,  Cali- 
fornia, Connecticut,  Maryland,  Massachu- 
setts, Michigan,  Minnesota,  New  York,  Rhode 
Island,  Texas,  and  Wisconsin,  exonerates  the 
debtor  from  arrest  and  from  debts  due  at  the 
time  of  the  insolvent's  discharge  or  petition. 
In  Arkansas,  the  debtor  who  has  become 
entitled  to  the  benefit  of  the  act  may  be  freed 
from  arrest  upon  a  writ  of  habeas  corpus.. 
In  California,  Connecticut,  and  Massachu- 
setts, fiduciary  debts  are  not  discharged.  In 
Maryland,  a  judgment  for  seduction  or  de- 
famation of  an  unmarried  female  is  not 
afifected  by  a  discharge.  In  Michigan,  debts 
accruing  previous  to  a.  d.  1838,  unless  the 
creditors  choose  to  come  in,  are  not  dis- 
charged. In  Rhode  Island,  all  contracts  are 
discharged,  except  the  contract  of  marriage. 
In  Alabama,  Delaware,  Georgia  (16  Ga. 
137),  Illinois,  Missouri,  North  Carolina, 
Ohio,  and  Pennsylvania,  a  discharge  protects 
the  person  of  the  debtor  from  arrest,  but 
subsequently  acquired  property  is  still  liable 
for  the  debt,  unless  paid.  In  Rhode  Island, 
the  goods  of  the  debtor  are  exempt  from 
attachment.  In  South  Carolina,  a  discharge 
exonerates  the  debtor,  except  in  an  action  of 
tort,  or  against  a  creditor  wno  did  not  receive 
a  dividend.  Such  a  creditor  is  allowed  to 
perpetuate  his  debt,  against  which  the  debtor 
IS  not  allowed  to  plead  the  statute  of  limita- 
tions as  a  bar.  Nor  is  the  debtor  allowed  to 
serve  as  a  juror  for  one  year  after  hfs  dis- 
charge. In  Maryland,  the  discharge  of  the 
insolvent  as  surety  does  not  discharge  other 
sureties.  In  Massachusetts,  there  is  no  dis- 
charge unless  fifty  per  cent,  of  the  debt  is 
paid,  unless  a  majority  of  the  creditors  ^oth 
in  number  and  value  assent  thereto.  A  second 
discharge  of  an  insolvent  must  be  assented 
to  by  three-quarters  of  the  creditors  in  num- 
ber and  value.  There  can  be  no  third  dis- 
charge unless  the  previous  debts  are  paid. 
The  debtor  receives  an  allowance  of  five  per 
cent,  of  the  estate  above  fifty  per  cent,  of  the 
debts.  In  Connecticut,  the  debtor  receives 
twenty-five  per  cent,  of  the  estate  above  fifty 
per  cent,  not  exceeding  one  thousand  dollars. 
In  Michigan,  a  discharge  may  be  plead  upoa 
general  issue  and  notice  of  such  pleading. 
In  general,  it  is  the  rule  that  the  debtor 
may  be  examined  on  oath  by  the  creditors  or 
assignees,  and  may  be  compelled  to  answer 
such  questions  as  are  put  to  him  with  regard 
to  his  property,  conveyances,  etc.     In  New 
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York,  the  wife  of  the  debtor  may  be  sum- 
moned in  if  she  can  be  found.  In  Califor- 
nia, a  creditor  can  only  object  to  a  dividend 
within  fifteen»days  after  it  is  declared.  Even 
the  homestead  is  surrendered,  and  the  judge 
makes  an  allowance  for  support.  All  the 
debtor's  suits  are  transferred  to  the  county 
in  which  he  petitions.  In  Delaware,  a  dis- 
charge has  no  effect  upon  mortgage  or  judg- 
ment liens.  In  Texas,  the  debtor  may  plead 
discharge  granted  in  another  state,  and  will 
be  discharged  on  producing  the  certificate. 
In  Iowa,  no  general  assignment  in  contem- 
plating insolvency  shall  be  good  unless  for 
the  benefit  of  all  creditors.  But  if  so,  the 
creditors'  assent  is  presumed.  1  Iowa,  460, 
582 ;  6  id.  61 ;  8  id.  96 ;  4  G.  287,  443.  All 
property  passes  to  the  assignee,  who  gives 
private  notice  to  the  creditors,  and  six  weeks' 
notice  in  the  papers.  The  creditors  file  their 
claims  in  three  months.  The  property  is  di- 
vided within  one  year  by  the  assignee,  who 
is  subject  to  the  court  and  renders  account. 
In  Delaware,  a  negro  who  ia  unable  to  pay 
his  debts  may  be  made  by  decree  of  the 
court  to  serve  not  more  than  seven  years. 
In  Illinois,  an  insolvent  judge  goes  before 
the  county  commissioner  for  the  benefit  of 
the  act. 

IT.  Proceedings  in  invitum  as  regulated  in 
some  states.  In  Connecticut,  a,  creditor  may 
petition  the  court  of  probate  where  he  has 
taken  out  a  writ  for  a  debt  of  one  hundred 
dollars,  sworn  to  be  due  or  to  become  due, 
when  an  ofiicer  cannot  find  sufficient  pro- 
perty to  attach.  The  court  appoints  trus- 
tees, and  the  subsequent  proceedings  are 
regulated  as  stated  above,  where  the  debtor 
petitions. 

In  Massachusetts,  when  a  debtor  has  not 
given  bail  for  one  hundred  dollars  or  up- 
wards, has  been  in  jail  thirty  days,  has  not 
dissolved  attachment  for  seven  days  after  the 
return  day,  been  guilty  of  fraud,  or  removed 
from  the  state,  a  creditor  to  the  amount  of 
one  hundred  dollars  may  petition  under 
oath,  ivhen  propor  notice  must  be  given  to 
the  debtor ;  and  the  other  proceedings  are 
the  same  as  when  the  insolvent  petitions. 

In  New  York,  when  a  debtor  has  been  actu- 
ally imprisoned  more  than  sixty  days,  a  cre- 
ditor to  the  amount  of  twenty-five  dollars  may 
petition,  with  affidavit  of  these  facts,  and  that 
he  fears  the  estate  will  be  embezzled.  Other 
creditors  are  notified,  to  see  if  they  will  join. 
The  debtor  has  notice,  and  the  magistrate 
hears  the  parties.  If  the  creditors  unite,' the 
debtor  is  examined,  and  on  refusal  impri- 
soned, and  the  magistrate  proceeds  to  otner 
proof.  If  two-thirds  of  the  creditors  in  the 
United  States  join,  the  debtor  is  ordered  to 
make  a  conveyance.  If  the  debtor  refuses, 
officers  make  it,  and  then  the  debtor  cannot 
be  discharged  except  upon  a  petition  de  novo 
with  his  creditors. 

In  Illinois,  a  debtor  is  arrested  upon  re- 
fusal to  surrender  his  goods.  If  arrested 
upon  an  affidavit  of  fraud,  the  probate  court 
is  to  summon  a  jury  of  seven  members;   if 


found  guilty,  the  debtor  is  imprisoned  till 
he  makes  a  schedule.  The  assignee  adver- 
tises the  goods  and  settles  within  eighteen 
months. 

Florida,  Kentucky,  Louisiana,  Maine,  New 
Hampshire,  Oregon,  Tennessee,  Vermont, 
Virginia,  Kansas,  the  territories  of  Arizona, 
Nebraska,  New  Mexico,  Utah,  and  Washing- 
ton, and  the  Choctaws  and  Chickasaws,  have 
no  insolvent  laws. 

IS.  The  following  compilations  of  the  stat- 
utes of  the  various  states  have  been  consulted. 
The  references  are  made  to  both  insolvent  and 
poor  debtor  laws. 

Alabama:  Code  1852,  ?§  27,  41,  p.  498; 
Act  Jan.  20,  1858  (Ins.  Est.  §  27,  41,  p.  498). 

Arkansas :    Digest  of  Stat.  1858,  ch.  90. 

California:    Compiled  Laws  1850-1853. 

Columbia,  Dist.  of:  Revised  Code  1857,  ^ 
62. 

Connecticut :  Statutes  of  Connecticut, 
Compilation  of  1854:  Laws  of  1855,  p.  30; 
Acts  June  23, 1860 ;  June  9  and  July  2, 1856. 

Delaware:    Revised  Code  1852. 

Florida  (no  laws  on  these  subjects) : 
Thompson's  Digest  1847  ;  Insolvent  Estates, 
1852. 

Georgia:  Statutes  1851  (T.  R.  R.  Cobb's 
New  Dig.  Law  of  Georgia) ;  Constitution, 
art.  iv.  S  vii. ;   Act  Feb.  2,  1856. 

Illinois:  Statutes,  p.  ii.  583,  1858;  13  Illi- 
nois, 660. 

Indiana :  Revised  Statutes  1852 ;  2  Blackf, 
Ind.  394. 

Iowa :   Revision  1860. 

Kansas  (no  laws  on  these  subjects) :  Kan. 
Territory,  1855. 

Kentucky  (no  laws  on  these  subjects) :  Re- 
vised Statutes  1852. 

Louisiana  (no  laws  on  these  subjects):  Re- 
vised Statutes  1856. 

Maine:   Revised  Statutes,  ch.  113. 

Maryland :  Public  General  Laws,  art.  48, 
p.  344,  1860. 

Massachusetts:    General  Statutes, ■  ch.  118. 

Michigan:    Compiled  Laws,  1417  (1857), 

ch.  CLV.,  CLVIl.,  CLVIII. 

Minnesota  :  Statutes  Territory  Minnesota, 
1851,  ch.  89,  445  (Ins.  Estates,  254,  ch.  57); 
Statutes  1847,  1858  (Ins.  Estates  |  36,  p.  444; 
Ins.  Debtor,  ^  1,  p.  665,  ch.  89  Revised  Sta- 
tutes). 

Mississippi :  Revised  Code  1857,  536  (448, 
2  11,  Insolvent  Estates). 

Missouri :  Criminal  Court  of  the  County,  or 
Justice  or  Clerk  of  County  Court. 

New  Hampshire :  Compiled  Statutes,  ch. 
171,  p.  411. 

New  Jersey:  Laws  of  New  Jersey  from 
1709-1855. 

New  York:  Statutes  1852,  part  ii.  ch.  v. 
198;   ch.  147,  Apr.  4,  1854,  5  vol.  79. 

North  Carolina:  Revised  Code  1854,  ch.  59, 

Ohio:  Revised  Statutes  1854,  ch.  57,  p.  466. 
Oregon :  Statutes  of  5th  and  6th  Sessions. 
Pennsylvania:  Purdon's Digest  1700-1862. 
Rhode  Island:  Revised  Statutes  1857  (In- 
solv.  Deceased,  369 ;   Poor  Debtor,  481). 
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South  Carolina:  3d  vol.  South  Carolina, 
173,  662,  663 ;  4th  vol.  92. 

Tennessee:    1850,  Code. 

Texas :    Digest  1859. 

Vermont:  Laws  1850,  251,  253,  ??  70-79, 
ch.  42,  p.  355  (Ins.  Estates). 

Virginia :    Revised  Code  1854. 

Wisconsin:  Revised  Statutes  1858,  ch.  161, 
p.  920. 

19.  In  Upper  Canada  (Consolidated  Stat- 
utes, chap.  18,  p.  117),  any  person  in  debt  or 
imprisoned  may  apply  to  the  judges  of  the 
county  court  for  relief.  The  petition  con- 
tains a  proposal  to  pay  the  debts  in  whole  or 
in  part,  a  sworn  schedule,  etc.,  and  a  petition 
for  protection.  Notice  is  published  in  the 
Canada  Gazette  and  the  county  paper,  and 
given  to  one-fourth  in  value  and  number  of 
the  creditors  personally.  An  ofBoial  assignee 
is  appointed  by  the  judge,  in  whom  the  es- 
tate and  the  usual  powers  vest.  Notice  is 
then  given ;  the  majority  in  number  and 
value  of  the  creditors  choose  an  assignee 
subject  to  the  judge's  approval,  who  has  a 
right  to  six  days  to  accept.  The  discharge 
protects  both  person  and  property;  though 
the  latter  may  be  made  liable  on  petition 
of  the  assignees.  The  judge  has  great  dis- 
cretionary power,  and  may  commit  witnesses 
for  refusing  to  answer.  All  acts  of  the  offi- 
cial assignee  are  made  legal  though  the  pe- 
tition be  not  finally  granted.  The  assignees 
may  sue  in  their  own  or  their  petitioners' 
name. 

In  Nova  Scotia  (Revised  Statutes  1851), 
any  person  imprisoned  on  mesne  process, 
execution,  or  attachment  for  costs  may  peti- 
tion judge  of  superior  court,  or  two  commis- 
sioners who  are  appointed  by  the  governor 
in  council.  A  schedule  of  property  is  filed, 
the  creditors  summoned,  who  may  have  the 
debtor  put  on  oath.  This  may  be  waived  on 
crown  debts,  and  the  attorney-general  may 
discharge  crown  debts.  A  creditor  may  make 
an  affidavit  of  cause,  and  the  prisoner  may 
be  remanded,  and  detained  for  a  year,  if 
fraud  appear.  If  a  process  be  issued  by  a 
justice  of  the  peace,  two  justices  of  the  peace 
may  relieve  the  prisoner.  The  supreme  court, 
or  the  judges  thereof,  constitute  a  court  of 
appeals.  The  prisoner  is  discharged  from 
arrest,  but  his  subsequent  property  is  liable. 
The  provinces  of  Lower  Canada  and  New 
Brunswick  have  no  insolvent  court  or  poor 
debtor  laws. 

INSOLVENT  ESTATES  OP  PER- 
SONS DECEASED.  In  some  states,  the 
distribution  of  the  estates  of  deceased  insol- 
vent debtors  is  specially  provided  for  by  sta- 
tute. In  others,  these  estates  are  left  to  the 
general  regulations  existing  in  most  states 
with  regard  to  administration. 

In  some  states,  special  regulations  have  been 
made.  These  regulations  frequently  provide 
that  certain  claims  shall  be  privileged,  and 
insure  the  fair  division  of  the  remainder  of 
the  assets  of  the  deceased  among  all  his  cre- 
ditors pro  rata.  The  following  states  have 
statutory  provisions,  and  the  statute  is  cited 


after  each  state.  Alabama,  Code  1852,  g  2741f 
p.  498;  Connecticut,  Comp.  Stat.  1854;  Illi- 
nois, Stat.  1858,  1209-1213  Kentucky,  Rev. 
Stat.  52,  713. 

In  Maine  and  Massachusetts,  a  petition  is 
addressed  to  the  judge  of  probate,  who  ap- 
points two  commissioners  to  decide  upon  the 
claims.  Rev.  Stat,  of  Me.  ch.  66,  p.  324,  Feb. 
21,  1860  ;  Gen.  Laws  of  Mass.  ch.  99,  p.  496; 
Minnesota,  ch.  57,  254  New  Hampshire, 
Comp.  Stat.  ch.  171,  p.  411.  In  Vermont,  the 
distribution  of  insolvent  estates  is  provided 
for.     Stat,  of  Vt.  ch  42,  p.  355. 

INSPECTION  (Lat.  inspicere,  to  look 
into).  The  examination  of  certain  articles 
made  by  law  subject  to  such  examination,  so 
that  they  may  be  declared  fit  for  commerce. 
The  decision  of  the  inspectors  is  not  final: 
the  object  of  the  law  is  to  protect  the  com- 
munity from  fraud,  and  to  preserve  the  cha- 
racter of  the  merchandise  abroad.  8  Cow. 
N.  Y.  45.  See  1  Johns.  N.  Y.  205 ;  13  id.  331 ; 
2Caines,  312;  Z  id.  207. 

In  Practice.    Examination. 

The  inspection  of  all  public  records  is  free 
to  all  persons  who  have  an  interest  in  them, 
upon  payment  of  the  usual  fees.  7  Mod. 
129;  1  Strange,  304;  2  id.  260,  954,  1005. 
But  it  seems  a  mere  stranger,  who  has  no 
such  interest,  has  no  right  at  common  law. 
8  Term,  390. 

INSPECTOR.  The  name  given  to  cer- 
tain officers  whose  duties  are  to  examine  and 
inspect  things  over  which  they  have  juris- 
diction :  as,  inspector  of  bark,  one  who  is  by 
law  authorized  to  examine  bark  for  exporta- 
tion, and  to  approve  or  disapprove  of  its 
quality.  Inspectors  of  customs  are  officers 
appointed  by  the  general  government:  as  to 
their  duties,  see  1  Story,  U.  S.  Laws,  590, 
605,  609,  610,  612,  619,  621,  623,  650;  2  id. 
1490,  1516;  3  id.  1650,  1790. 

INSPEXIMUS  (Lat.).  "We  have  seen. 
A  word  sometimes  used  in  letters  patent,  re- 
citing a  grant,  inspeximus  such  former  grant, 
and  so  reciting  it  verbatim:  it  then  grants 
such  further  privileges  as  are  thought  conve- 
nient.    5  Coke,  54. 

INSTALLATION,     INSTALMENT. 

The  act  by  which  an  officer  is  put  in  public 
possession  of  the  place  he  is  to  fill.  The 
president  of  the  United  States,  or  a  governor, 
is  installed  into  office,  by  being  sworn  agree- 
ably to  the  requisition  of  the  constitution 
and  laws. 

INSTALMENT.  A  part  of  a  debt  due 
by  contract,  and  agreed  to  be  paid  at  a  time 
different  from  that  fixed  for  the  payment  of 
the  other  part.  For  example,  if  I  engage  to 
pay  you  one  thousand  dollars,  in  two  pay- 
ments, one  on  the  first  day  of  January  and 
the  other  on  the  first  day  of  July,  each  of 
these  payments  or  obligations  to  pay  will  be 
an  instalment. 

In  such  case,  each  instalment  is  a  separate 
debt  so  far  that  it  may  be  tendered  at  any 
time,  or  the  first  may  be  sued  for  although 
the  other  shall  not  be  due.     3  Dane,  Abr. 
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403,  494;  I  Esp.  129, 226;  2  id.  235;  3  Salk. 
6,  18;  1  Maule  &  S.  706. 

A  debtor  who  by  failing  to  pay  three  in- 
Btalments  of  rent  due  on  a  lease  would  for- 
feit his  estate,  may,  in  order  to  save  it,  ten- 
der one  instalment  to  prevent  the  forfeiture, 
although  there  may  be  two  due  at  the  time; 
and  he  is  not  bound  to  tender  both.  6  Toul- 
lier,  n.  688. 

INSTANCE  (literally,  standing  on: 
bence,  urging,  fiolieitation.    Webster,  Diet.). 

In  Civil  and  Frencii  Law.  In  general, 
all  sorts  of  actions  and  judicial  demands. 
Dig.  44.  7.  58. 

la  Ecclesiastical  Iiatir.  Causes  of  irir 
tftance  are  those  proceeded  in  at  solicitation 
jof  some  party,  as  opposed  to  causes  of  olEce, 
which  run  in  the  name  of  the  judge.  Halif. 
Anal.  p.  122. 

In  Scotch  Law.  That  which  may  be 
insisted  on  at  one  diet  or  course  of  probation. 
Whart. 

INSTANCE  COURT.  In  English 
Law.  That  branch  of  the  admiralty  court 
which  has  the  j  urisdiction  of  all  matters  ex- 
cept those  relating  to  prizes. 

The  term  is  sometimes  used  in  American  law  far 
ipnrpoaes  of  explanation,  but  has  no  proper  appli- 
cation to  admiralty  coTirts  in  the  United  iStates, 
where  the  powers  of  both  instance  and  prize  courts 
are  conferred  without  any  distinction.  3  Ball.  6j 
1  Gall.  C.  C.  563 ;  3  Kent,  Comm.  355,  378. 

See  Admiralty. 

INSTANCIA.  In  Spanish  Law.  The 
institution  and  prosecution  of  a  suit  from  its 
inception  until  definitive  judgment.  The 
first  instance,  "primera  instancia,"  is  the 
prosecution  of  the  suit  before  the  judge  com- 
petent to  take  cognizance  of  it  at  its  incep- 
tion ;  the  second  instance,  "  secunda  in- 
stancia," is  the  exercise  of  the  same  action 
before  the  court  of  appellate  jurisdiction; 
and  the  third  instance,"  iercera  instancia,"  is 
the  prosecution  of  the  same  suit,  either  by 
«n  application  of  revision  before  the  appel- 
late tribunal,  that  has  already  decided  the 
cause,  or  before  some  higher  tribunal,  having 
jurisdiction  of  the  same. 

All  civil  suiis  must  be  tried  and  decided, 
in  the  first  instance,  within  three  years ;  and 
all  criminal,  within  two  years. 

As  a  general  rule,  three  instances  are  ad- 
mitted in  all  civil  and  criminal  cases.  Art. 
285,  Const.  1812. 

INSTANTER  (Lat.),  Immediately; 
presently.  This  term,  it  is  said,  means  that 
the  act  to  which  it  applies  shall  be  done 
■jrithin  twenty-four  hours;  but  a  doubt  has 
been  suggested  by  whom  is  the  account  of 
the  hours  to  be  kept,  and  whether  the  term 
instanter  as  applied  to  the  subject-matter 
may  not  be  more  properly  taken  to  mean 
"  before  the  rising  of  the  court,"  when  the 
act  is  to  be  done  in  court,  or  "before  the 
shutting  of  the  office  the  same  night,"  when 
'tine  act  18  to  be  done  there.  1  Taunt.  343 ;  6 
East,  587,  n.  e;  Tidd,  Pract.  3d  ed.  508,  n. ;  3 
Chitty,  Pract.  112.  See  3  Burr.  1809;  Coke, 
Litt.  157;  Styles,  Keg.  452. 


IN  STAR  (Lat.).  Like;  resembling; 
equivalent:  as,  instar  deniium,  like  teeth^ 
insiar  omnium,  equivalent  to  all. 

INSTIGATION.  The  act  by  which  one 
incites  another  to  do  something,  as,  to  injure 
a  third  person,  or  to  commit  some  crime  or 
misdemeanor,  to  commence  a  suit,  or  to  prose- 
cute a  criminal.     See  Accomplice. 

INSTITOR  (Lat.).  In  CivU  Law.  A 
clerk  in  a  store;  an  agent. 

He  was  so  called  because  he  watched  over 
the  business  with  which  he  was  charged; 
and  it  is  immaterial  whether  he  was  em- 
ployed in  making  a  sale  in  a  store,  or  whe- 
ther charged  with  any  other  business.  In- 
stitor  appellatus  est  ex  eo,  quod  negotio  ge- 
rendo  insiet;  nee  multum  facit  iabernce  sil 
prcepositus,  an  cuilibet  alii  negotiationi.  Dig. 
lib.  14,  tit.  3,  1.  3.  Mr.  Bell  says  that  the 
charge  given  to  a  clerk  to  manage  a  store 
or  shop  is  called  institorial  power.  1  Bell, 
Comm.  479,  5th  ed.;  Erskine,  Inst.  3.  3.  46 j 
I  Stair,  Inst,  by  Brodie,  b.  1,  tit.  11,  ??  12, 
18,  19;  Story,  Ag.  g  8. 

INSTITUTE.  In  Scotch  Law.  The 
person  first  called  in  the  tailzie;  the  rest, 
or  the  heirs  of  tailzie,  are  called  substitutes. 
Erskine,  Pract.  3.  8.  8.  See  Tailzie,  Heir 
OF;  Substitutes. 

In  Civil  Law.  One  who  is  appointed 
heir  by  testament,  and  is  required  to  give 
the  estate  devised  to  another  person,  who  is 
called  the  substitute. 

To  name  or  to  make  an  heir  by  testament. 
Dl^.  28.  5.  65.  To  make  an  accusation;  to 
commence  an  action. 

INSTITUTES.  Elements  of  jurispru- 
dence ;  text-books  containing  the  principles 
of  law  mad«  the  foundation  of  legal  studies. 

The  word  was  first  used  by  the  civilians  to  de- 
signate those  books  prepared  for  the  student  and 
supposed  to  embrace  the  fundamental  legal  prin- 
ciples arranged  in  an  orderly  munner.  Two  books 
of  Institutes  were  known  to  the  civil  lawyers  of 
antiquity, — Gaius  and  Justinian. 

1.  Coke's  Institutes.  Four  volumes  of 
commentaries  upon  various  parts  of  the  Eng- 
lish law. 

2.  Sir  Ed.  Coke  hath  written  four  volumes  of 
Institutes,  as  be  is  pleased  to  call  them,  though 
they  have  little  of  the  institutional  method  to 
warrant  such  a  title.  The  first  volume  is  a  very 
extensive  commentary  uipon  a  little  excellent  trea- 
tise of  tenures,  compiled  by  Judge  Littleton  in  the 
reign  of  ^dw.  IV.  This  comment  is  a  rich  mine 
of  valuable  common-law  learning,  collected  and 
beaped  together  from  the  ancient  reports  and 
year-books,  but  greatly  defective  in  method.  The 
second  volume  is  a  comment  on  many  old  acts  of 
'parliament,  without  any  systematical  ordtr;  the 
third,  a  more  methodical  treatise  on  the  pleas  of 
the  crown;  and  the  fourth,  an  account  of  the  seve- 
ral species  of  courts.  These  Institutes  are  usually 
cited  thus;  the  first  volume  as  Co.  Litt.,  or  1  Inst.; 
the  second,  third,  and  fourth  as,  2,  3,  or  4  Inst., 
without  any  author's  name.  1  Blackstone,  Comm. 
72. 

II.  Gaics'  Institutes.  A  tractate  upon 
Hie  Boman  law,  ascribed  to  Cains  or  Gaius. 

3.  Of  the  personal  history  of  this  jurist  nothing 
is  known.    Even  the  spolUag  of  bis  name  is  mat- 
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ter  of  controversy,  and  he  is  Jmown  by  no  other 
title  than  Gaius,  or  Caius.  He  is  believed  to  hare 
lived  in  the  reign  of  Marcus  Aurelius.  The  his- 
tory of  Galus's  Institutes  is  remarkable.  In  1816| 
Niibuhr  was  sent  to  Kome  by  the  king  of  Prussia. 
On  his  way  thither,  he  spent  two  days  in  the  cathe- 
dral library  of  Verona,  and  at  this  time  discovered 
these  Institutes,  which  had  been  lost  to  the  jurists 
of  the  middle  ages.  In  1817,  the  Royal  Academy 
of  Berlin  charged  Goeschen,  Bekker,  and  HoUweg 
with  the  duty  of  transcribing  the  discovered  manu- 
script. In  1819,  G-oeschen  gave  the  first  completed 
edition,  as  far  as  the  manuscript  could  be  deci- 
phered, to  his  fellow-jurists.  It  created  an  un- 
usual sensation,  and  became  a  fruitful  source  of 
comment.  It  formed  a  new  era  in  the  study  of 
Boman  law.  It  gave  the  modern  jurist  the  signal 
advantage  of  studying  the  source  of  the  Institutes 
of  Justinian.  It  is  helieved  by  the  best  modern 
scholars  that  Gaius  was  the  first  original  tractate 
of  the  kind,  not  being  compiled  from  former  pub- 
lications. The  language  of  Gaius  is  clear^  terse, 
and  technical, — evidently  written  by  a-  master  of 
law  and  a  master  of  the  Latin  tongue.  Tiie  Insti- 
tutes were  unquestionably  practical.  There  is  no 
attempt  at  criticism  or  philosophical  discussion  ; 
the  disciple  of  Sabinus  is  content  to  teach  law  as 
he  finds  it.  Its  arrangement  is  solid  and  logical, 
and  Justinian  follows  it  with  an  almost  servile 
imitation. 

■I.  The  best  editions  of  Gaius  are  Goescben'e  2d 
ed.,  Berlin,  1824,  in  which  the  text  was  again  col- 
lated by  Bluhme,  and  the  3d  ed.  of  Goeschen,  Ber- 
lin, 1842,  edited  by  Lachman  from  a  critical  re- 
vision by  Goeschen  which  had  been  interrupted 
by  his  death.  In  France,  Gaius  attracted  equal 
attention,  and  we  have  three  editions  and  transla- 
tions: Boulet,  Paris,  1824;  Domenget,  1843  ;  and 
Pellait,  1844.  We  are  also  promised  a  commentary 
by  the  last  very  distinguished  civilian,  which  will 
^ive  us  a  complete  critical  text  and  elaborate  notes, 
— a  thing  much  to  be  desired. 

In  1859,  Francesco  Lisi,  a  learned  Italian  scholar, 
published,  at  Bologna,  a  new  edition  of  the  first 
hook  of  Gaius,  with  an  Italian  translation  en  ri~ 
gard.  The  edition  is  accompanied  and  enriched 
by  many  valuable  notes,  printed  in  both  Latin  and 
Italian.  Perhaps  this  must  be  considered,  so  far 
as  printed,  the  most  complete  edition  of  the  old 
civilian  that  modern  scholars  have  yet  produced. 

The  reader  who  may  wish  to  pursue  his  Gaiiiin 
studies  should  consult  the  list  of  some  thirty-odd 
treatises  and  commentaries  mentioned  in  Mackel- 
<dey's  Lehrbuch  des  RHm.  Rechts,  p.  47,  note  (b), 
13th  ed.,  "Wien,  1851;  Huschke,  Essay  Zur  Kritik 
und  Interp.  von  Gaius  Inst.,  Breslau,  1830;  Hau- 
bold's  Inst.  Juris  Rom.  Prev.  Line.,  pp.  151,  152, 
S05,  506,  Lipsias,  1826;  Boecking's  Goiiis,  Preface, 
pp.  11-18,  Leps.,  1845;  Li&i's  Gaius,  Preface,  pp.  x. 
xi.,  Bologna,  1859. 

III.  Justinian's  Institutes  are  an  a,bridg- 
ment  of  the  Code  and  Digest,  composed  by 
©rd^r  of  that  emperor  and  under  his  guid- 
ance, with  an  intention  to  give  a  summary 
knowledge  of  the  law  to  those  persons  not 
Tersed  in  it,  and  particularly  to  students. 
Inst.  Proem.  §  3. 

5.  The  lawyers  employed  to  compile  it  were 
Tribonian,  Theophilus,  and  Dorotheus.  The  work 
was  first  published  an  the  21st  of  Novemher  in 
the  year  533,  and  received  the  sanction  of  statute 
law  by  order  of  the  emperor.  They  are  divided  into 
four  books  :  each  book  is  divided  into  titles,  and 
each  title  into  separate  paragraphs  or  sections,  pre- 
ceded by  an  introductory  part.  The  first  part  is 
called  principium,  because  it  is  the  commencement , 
of  the  title;  those  which  follow  are  numbered,  and 
called  paragraphs.     The  work  treats  of  the  rights 


of  persons,  of  things,  and  of  actions.  The  fi-rst  book 
treats  of  persons;  the  second,  third,  and  the  first 
five  titles  of  the  fourth  book,  of  things;  and  the  re- 
mainder of  the  fourth  book,  of  actions.  The  method 
of  citing  the  Institutes  should  be  understood,  and  \a 
now  commonly  by  giving  the  number  of  the  book, 
title,  and  section,  thus:  Inst.  I.  2.  5. — thereby  indi* 
eating  book  I.  title  2,  section  5.  Where  it  is  in- 
tended to  indicate  the  first  paragraph,  or  princi- 
pium, thus :  Inst.  B.  I.  2.  pr.  Frequently  the 
citation  is  simply  I.  or  J.  I.  2.  5.  A  second  mode 
of  citation  is  thus :  ^  5,  Inst,  or  1.  I.  2. — meaning 
book  I,  title  2,  paragraph  5.  A  third  method  of 
citation,  and  one  in  universal  use  with  the  older 
jurists,  was  by  giving  the  name  of  the  title  and  the 
first  words  of  the  paragraph  referred  to,  thus :  ^ 
senatusconsultum  est  I  de  jure  nat.  gen.  et  civil. — 
which  means,  as  before^  Inst.  B.  I.  tit.  2,  ^  5. 
See  1  Golquhoun,  s.  61. 

6.  The  £rst  printed  edition  of  the  Institutes  is 
that  of  SchoyfFer,  fol.,  146B.  The  last  critical  Ger- 
man edition  is  that  of  Schrader,  4to,  Berlin,  1832. 
This  work  of  Schru  der  is  the  most  learned  and  most 
elaborate  commentary  on  the  text  of  Justinian  in 
any  language,  and  was  intended  to  form  a  part  of 
the  Berlin  Corpus  Juris ;  but  nothing  further  has 
been  yet  published.  It  is  impossible  in  this  brief 
article  to  name  all  the  commentaries  on  these  In- 
stitutes, which  in  all  ages  have  commanded  the 
study  and  admiration  of  jurists.  More  than  one 
hundred  and  fifty  years  ago  one  Homberg  printed 
a  tract  Pe  Multitudine  nimia  Commentatorum  in 
Institutiones  Juris.  But  we  must  refer  the  reader 
to  the  best  recent  French  and  English  editions. 
Ortolan's  Institutes  de  I'Empereur  Justinien  avec 
le  texte,  la  traduction  en  regard,  et  les  explications 
sous  chaque  paragraph*,  Paris,  1857,  3  vols.  8vo, 
sixth  edition.  This  is,  by  common  consent  of  scho^ 
lars,  regarded  as  the  best  historical  edition  of  the 
Institutes  ever  published-  Du  Caurroy's  Institutes 
de  Justinien  traduites  et  expliqu^es  par  A.  M. 
Du  Caurroy,  Paris,  1851,  8th  ed.  2  vols.  8vo.  The 
Institutes  of  Justinian:  with  English  Introduction, 
Translation,  and  Notes,  by  Thomas  Collet  Sandars, 
M.A.,  London,  1863,  8vo;  2d  ed.,  1860.  This  work 
has  been  prepared  expiressly  for  beginners,  and  is 
founded  mainly  upon  Ortol^n^  with  a  liberal  use  of 
LaGrange,  Du  Caurroy,  Warnkoenig,  and  Puchta, 
as  well  as  Harris  and  Cooper.  A  careful  study  of 
this  edition  will  result  in  the  student's  abandoning 
its  pages  and  betaking  himself  to  Schrader  and 
Ortolan.  The  English  i*dition  of  Harris,  and  Ihe  ■ 
American  one  of  Cooper,  have  ceased  to  attract 
attention. 

IV.  Theophilus' Institutes.  A  paraphrase 
of  Justinian,  made,  it  is  believed,  soon  after 
A.D.  533. 

T,  It  is  generally  supposed  that  in  A.D.  534,  535, 
and  536,  Theophilus  read  his  commentary  in  Greek 
to  his  pupils  in  the  law  school  of  Constantinuple. 
He  is  conjectured  to  have  died  some  time  in  a.d. 
536.  This  paraphrase  maintained  itself  as  a  manual 
of  law  until  the  eighth  or  tenth  century.  This  text 
was  used  in  the  time  of  Hexabiblos  of  Harmeni- 
pulus,  the  last  of  the  Greek  jurii'ts.  It  is  also 
conjectured  that  Theophilus  was  not  the  editor  of 
his  own  paraphrase,  but  that  it  was  drawn  up  by 
some  of  his  pupils  after  his  explanations  and  lec- 
tures, inasmuch  as  it  contains  certain  barbarous 
phrases,  and  the  texts  of  the  manuscripts  vary 
greatly  from  each  other. 

It  has,  however,  always  been  somewhat  in  use, 
and  jurists  consider  that  its  study  aids  the  text  of 
the  Institutes;  and  Cujas  and  Hugo  have  both 
praised  it.  The  first  edition  wag  that  of  Zuichem, 
fol.,  Basle,  1531 ;  the  best  edition  is  that  of  Reitz,  2 
vols.  4tr),  1751,  Haag.  There  is  a  German  transla- 
tion by  Wiisterman,  1823, 2  vols.  8vo;  and  a  French 
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translation  by  Mons.  Ilr^gier,  Paris,  1847,  8vo, 
whose  edition  is  prefaced  by  a  learned  and  valuable 
introduction  and  dissertation.  Consult  Mortreuil, 
Hist,  du  Droit  Byzan.,  Paris,  1843 ;  Smith,  Diet. 
Biog.  London,  184y,  3  vols.  8to;  1  Kent,  Comm. 
633 ;  Profession  d'Avooat,  torn.  ii.  n.  536,  page  95  ; 
Introd.  k  I'Etude  du  Droit  Romuin,  p.  124,'  Diet,  de 
Jurisp. ;  Merlin,  B6pert.;  Eneyclop^die  de  d'Alem- 
bert. 

INSTITtTTION  (Lat.  instiiuere,  to  form, 
to  establish). 

In  Civil  Law.  The  appointment  of  an 
heir ;  the  act  by  which  a  testator  nominates 
one  or  more  persons  to  succeed  him  in  all  his 
rights,  active  and  passive.  Halifax,  Anal. 
39 ;  Pothier,  Tr.  des  Donations  testamen- 
taires,  c.  2,  s.  1,  ^  1 ;  La.  Civ.  Code,  1598 ; 
Dig.  28.  5.1;  1.  28.  6.  1,  2.  H- 

In  Ecclesiastical  Iia'^v.  To  become  a 
parson  or  vicar,  four  things  are  necessary, 
viz. :  holy  orders,  presentation,  institution, 
induction.  Institution  is  a  kind  of  investi- 
ture of  the  spiritual  part  of  the  benefice  ;  for 
by  institution  the  care  of  the  souls  of  the 
parish  is  committed  to  the  charge  of  the 
clerk, — previous  to  which  the  oath  against 
simony  and  of  allegiance  and  supremacy  are 
to  be  taken.  By  institution  the  benefice  is 
full :  so  that  there  can  be  no  fresh  presenta- 
tion (except  the  patron  be  the  king),  and 
the  clerk  may  enter  on  parsonage-house  and 
glebe  and  take  the  tithes ;  but  he  cannot  grant 
or  let  them,  or  bring  an  action  for  them,  till 
induction.  See  1  Sharsw^ood,  Blackst.  Comm. 
389-391 ;  1  Burn,  Eccl.  Law,  1C9-172. 

In  Political  Law.  A  law,  rite,  or  cere- 
mony enjoined  by  authority  as  a  permanent 
rule  of  conduct  or  of  government:  as,  the  In- 
stitutions of  Lycurgus.  Webster,  Diet.  An 
organized  society,  established  either  by  law 
or  the  authority  of  individuals,  for  promot- 
ing any  object,  public  or  social.  Webster, 
Diet. 

In  Practice.  The  commencement  of  an 
action :  as,  A  B  has  instituted  a  suit  against 
C  D  to 'recover  damages  for  trespass. 

INSTRUCTIONS.  In  Common  Law. 
Orders  given  by  a  principal  to  his  agent  in 
relation  to  the  business  of  his  agency. 

The  agent  is  bound  to  obey  the  instructions 
he  has  received  ;  and  when  he  neglects  so  to 
do  he  is  responsible  for  the  consequences, 
unless  he  is  justified  by  matter  of  necessity. 
4  Binn.  Penn.  361;  1  Livermore,  Ag.  368. 
See  Agent. 

In  Practice.  The  statements  of  a  cause 
of  action  given  by  a  client  to  his  attorney, 
and  which,  where  such  is  the  practice,  are 
sent  to  his  pleader  to  put  into  legal  form  of  a 
declaration.     Warren,  Law  Stud.  284. 

Instructions  to  counsel  are  their  indemnity 
for  any  aspersions  they  may  make  on  the 
opposite  party ;  but  attorneys  who  have  a 
just  regard  to  their  own  reputation  will  be 
cautious,  even  under  instructions,  not  to 
make  any  unnecessary  attack  upon  a  party 
or  witness.  For  such  unjustifiable  conduct 
the  counsel  will  be  held  responsible.  Eunom. 
Dial.  2,  §  43,  p.  132.  For  a  form  of  instruc- 
tions, see  3  Chitty,  Pract.  117,  120,  n. 


In  French  Law.  The  means  used  and 
formality  employed  to  prepare  a  case  for 
trial.  It  is  generally  applied  to  criminal 
cases,  and  is  then  called  criminal  instruction ; 
it  is  then  defined  the  acts  and  proceedings 
which  tend  to  prove  positively  a  crime  or 
delict,  in  order  to  inflict  on  the  guilty  person 
the  punishment  which  he  deserves. 

INSTRUMENT.  The  writing  which 
contains  some  agreement,  and  is  so  called  be- 
cause it  has  been  prepared  as  a  memorial  of 
what  has  taken  place  or  been  agreed  upon. 
The  agreement  and  the  instrument  in  which 
it  is  contained  are  very  difierent  things, — the 
latter  being  only  evidence  of  the  existence 
of  the  former.  The  instrument  or  form  of 
the  contract  may  be  valid,  but  a  contract 
itself  may  be  void  on  account  of  fraud.  See 
Aylifife,  Parerg-  305 ;  Dunlop,  Adm.  Pract. 
220. 

INSTRUMENTA  (Lat.).  That  kind  of 
evidence  which  consists  of  writings  not  under 
seal:  as,  court-rolls,  accounts,  and  the  like. 
3  Coke,  Litt.  Thomas  ed.  487. 

INSUFFICIENCY.  In  Chancery 
Practice.  After  filing  of  defendant's  an- 
swer, the  plaintiff  has  six  weeks  in  which  to 
file  exceptions  to  it  for  insvfficieney, — ^which 
is  the  fault  of  not  replying  specifically  to 
specific  charges  in  the  bill.  Smith,  Chanc. 
Pract.  344 ;  Mitford,  Eq.  Plead.  376,  note ; 
Sanders,  Ord.  in  Chanc.  Index. 

INSULA  (Lat.  island).  A  house  not 
connected  with  other  houses,  but  separated 
by  a  surrounding  space  of  ground.  Calvi- 
nus.  Lex. 

INSURABLE  INTEREST.  Such  an 
interest  in  a  subject  of  insurance  as  will  en- 
title the  person  possessing  it  to  obtain  in- 
surance. 

2.  It  is  essential  to  the  contract  of  insu- 
rance, as  distinguished  from  a  wager,  that  the 
assured  should  have  a  legally  recognizable 
interest  in  the  insured  subject,  the  pecuniary 
value  of  which  may  be  appreciated  and  com- 
puted or  valued.  It  is  not  requisite  that  the 
insured  party  should  have  an  absolute  pro- 
perty in  the  insured  subject,  or  that  the  sub- 
ject or  interest  should  be  one  that  can  be 
exclusively  possessed  or  be  transferable  by  tra- 
dition or  assignment.  The  subject  or  interest 
must,  however,  be  such  that  it  may  be  de- 
stroyed, lost,  damaged,  diminished,  or  inter- 
cepted by  the  risks  insured  against.  The 
interests  usually  insured  are  those  of  the 
owner  in  any  species  of  property,  of  mort- 
gagor, mortgagee,  holder  of  bottomry  or  re- 
spondentia bond,  of  an  agent,  consignee, 
lessee,  factor,  carrier,  bailee,  or  party  having 
a  lien  or  entitled  to  a  rent  or  income,  or  being 
liable  to  a  loss  depending  upon  certain  con- 
ditions or  contingencies,  or  having  the  cer- 
tainty or  probability  of  a  profit  or  pecuniary 
benefit  depending  on  the  insured  subject.  I 
Phillips,  Ins.  c.  3  ;  11  Eng.  L.  &  Eq.  2 ;  28 
id.  312  ;  34  id.  116 ;  48  id.  292 ;  5  N.  Y.  151 ; 
19  id.  184 ;  11  Penn.  St.  429 ;  10  Cush.  Mass. 
37;    6  Gray,' Mass.  192;   2  Md.  Ill;   13  B. 
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Monr.  Ky.  311;  16  id.  242;  5  Sneed,  Tenn. 
139. 

3.  The  certainty  or  probability,  direct  or 
incidental,  of  pecuniary  benefit  by  the  living, 
or  pecuniary  loss  or  damage  to  any  one  by 
the  decease,  of  another,  gives  an  insurable 
interest  in  his  life.  1  Phillips,  Ins.  o.  3,  sec. 
xiv. ;  10  Cush.  Mass.  244 ;  22  Perm.  65  ;  27 
id.  268 ;  23  Conn.  244 ;  22  Barb.  N.  Y.  9 ; 
28  Mo.  383  ;  28  Eng.  L.  &  Eq.  312. 

The  amount  of  insurable  interest  is  the 
value  of  the  insured  subject  as  agreed  by  the 
policy,  or  its  market  value,  or  the  pecuniary 
loss  to  which  the  assured  is  liable  by  the 
risks  insured  against,  though  the  insured 
subject — for  example,  life  or  health — has  not 
a  market  value.  2  Phillips,  Ins.  c.  14  ;  13 
Barb.  N.  Y.  206  ;  7  N.  Y.  530  ;  13  id.  31 ;  24 
N.  H.  234;  2  Parsons,  Marit.  Law,  c.  2, 
sec.  2. 

INSURANCE  (also  called  Assurance). 
A  contract  wheieby,  for  an  agreed  premium, 
one  party  undertakes  to  indemnify  the  other 
against  loss  on  a  specified  subject  by  speci- 
fied perils.  The  party  agreeing  to  make  the 
indemnity  is  usually  called  the  insurer  or 
underwriter;  the  other,  the  insured  or  as- 
sured; the  agreed  consideration,  the  pre- 
mium; the  written  contract,  a  policy;  the 
events  insured  against,  risks  or  perils;  and 
the  subject,  right,  or  interest  to  be  protected, 
the  insurable  interest.  1  Phillips,  Ins.  §| 
X — 0. 

Insurance  on  risks  in  navigation  is  on 
vessels  and  other  navigable  craft,  freight, 
cargo,  and  liens  on  either  by  bottomry, 
respondentia,  mortgage  for  commissions  or 
otherwise,  and  on  profits. 

Insurance  against  Jire  on  land  is  upon 
buildings,  and  all  species  of  property,  real 
and  personal,  that  is  subject  to  destruction 
or  direct  damage  by  fire.  Insurance  on  lives 
is  applicable  mostly  to  human  life,  but  is 
also  made  on  domestic  animals,  or  such  as 
are  in  possession.  See  Abandonment;  Ad- 
justment; Average;  Deviation;  Insurable 
Interest;  Memorandum;  Valuation;  Pol- 
icy; Warranty. 

INSURANCE  AGENT.  An  agent  for 
effecting  insurance  may  be  such  by  appoint- 
ment or  the  recognition  of  his  acts  done  as 
such.  2  Phillips,  Ins.  §  1848 ;  4  Cow.  N.  Y. 
045.  He  may  be  agent  for  either  of  the 
parties  to  the  policy,  or  for  distinct  purposes 
for  both.  16  T.  B.  Monr.  Ky.  252;  20  Barb. 
N.Y.  68. 

An  insurance  agency  may  be  more  or  less 
extensive  according  to  the  express  or  implied 
stipulations  and  understanding  between  him 
and  his  principals.  It  may  be  for  filling  up 
and  issuing  policies  signed  in  blank  by  his 
principals,  for  transmitting  applications  to 
his  principals  filled  up  by  himself,  as  their 
agent  or  that  of  the  applicant,  for  receiving 
and  transmitting  premiums,  for  adjusting 
and  settling  losses,  or  granting  liberties  and 
making  new  stipulations,  or  for  any  one  or 
more  of  these  purposes.  2  Phillips,  Ins.  ch. 
xxiii.  sects.1,2,  3;  2  Dutch.  N.  J.  208 ;  6  Gray, 


Mass.  497;  7  id.  261 ;  25  Barb.  N.  Y.  497;  18 
N.  Y.  376;  19  id.  305 ;  25  Conn.  53,  465,  542; 
26  id.  42;  12  La.  122;  37  N.  H.  35  ;  12  Md. 
348 ;  1  Grant,  Cas.  Penn.  472 ;  23  Penn.  St, 
50.  72 ;  26  id.  50. 

Notice  to  an  agent  of  matters  within  his 
commission  is  such  to  the  company.  16  Barb. 
N.  Y.  159;  1  Eng.  L.  &  Eq.  140;  6  Gray, 
Mass.  14. 

INSURA.NCB  COMPANY.  A  com, 
pany  which  issues  policies  of  insurance, — an 
incorporated  company,  and  either  a  stock 
company,  a  mutual  one,  or  a  mixture  of  the 
two.  In  a  stock  company,  the  members  or 
stockholders  pay  in  a  certain  capital  which 
is  liable  for  the  contracts  of  the  company. 
In  a  mutual  company,  the  members  are  them- 
selves the  parties  insured;  in  other  words, 
all  the  members  contribute  premiums  to  the 
fund,  which  is  liable  for  indemnity  to  each 
member  for  loss,  according  to  the  terms  of  the 
contract;  and  much  the  greater  number  of 
American  companies  for  all  descriptions  of 
insurance  are  of  this  class.  In  the  mixed 
class,  certiKn  members,  who  may  or  may  not 
be  insured,  contribute  a  certain  amount  of 
the  capital,  for  which  they  hold  certificates 
of  shares,  and  are  entitled  to  interest  on  the 
same  at  a  stipulated  rate,  or  to  an  agreed 
share  of  the  surplus  receipts,  after  the  pay- 
ment of  losses  and  expenses,  to  be  estimated 
at  certain  periods. 

INSURED.  The  person  who  procures 
an  insurance  on  his  property. 

It  is  the  duty  of  the  insured  to  pay  the 
premium,  and  to  represent  fully  and  fairly 
all  the  circumstances  relating  to  the  subject- 
matter  of  the  insurance,  which  may  influence 
the  determination  of  the  underwriters  in 
undertaking  the  risk  or  estimating  the  pre- 
mium. A  concealment  of  such  facts  amounts 
to  a  fraud,  which  avoids  the  contract.  1  • 
Marshall,  Ins.  464;  Park,  Ins.  See  Conceal- 
ment ;  Misrepresentation  ;  Warranty. 

INSURER.  The  underwriter  in  a  policy 
of  insurance ;  the  party  agreeing  to  make 
indemnity  to  the  other.  Sometimes  applied 
improperly  to  denote  the  party  insured. 

INSURGENT.  One  who  is  concerned 
in  an  insurrection.  He  difi'ers  from  a  rebel 
in  this,  that  rebel  is  always  understood  in  a 
bad  sense,  or  one  who  unjustly  opposes  the 
constituted  authorities;  insurgent  may  be  one 
who  justly  opposes  the  tyranny  of  constituted 
authorities.  The  colonists  who  opposed  the 
tyranny  of  the  English  government  were  in- 
surgents, not  rebels. 

INSURRECTION.  A  rebellion  of  citi- 
zens or  subjects  of  a  country  against  its  gov- 
ernment. 

The  constitution  of  the  United  States,  art. 
1,  s.  8,  gives  power  to  congress  "to  provide 
for  calling  forth  the  militia  to  execute  the 
laws  of  the  Union,  suppress  insurrections, 
and  repel  invasions." 

By  the  act  of  congress  of  the  28th  of  Feb- 
ruary, 1795,  1  Story,  U.  S.  Laws,  389,  it  is 
provided: — 
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g  1.  That  wheDever  the  United  States  shall 
be  invaded,  or  be  in  imminent  danger  of 
invasion,  from  any  foreign  nation  or  Indian 
tribe,  it  shall  be  lawful  for  the  president  of 
the  United  States  to  call  forth  such  number  of 
the  militia  of  the  state,  or  states,  most  con- 
venient to  the  place  of  danger  or  scene  of 
action,  as  he  may  judge  necessary  to  repel 
such  invasion,  and  to  issue  his  orders,  for 
that  purpose,  to  such  officer  or  officers  of  the 
militia  as  he  shall  think  proper.  And  in 
case  of  an  insurrection  in  any  state  against 
the  government  thereof,  it  shall  be  lawful 
for  the  president  of  the  United  States,  on 
application  of  the  legislature  of  such  state, 
or  of  the  executive  (when  the  legislature 
cannot  be  convened),  to  call  forth  such  num- 
ber of  the  militia  of  any  other  state  or  states, 
as  may  be  applied  for,  as  he  may  judge 
sufficient  to  suppress  such  insurrection. 

J  2,  That,  whenever  the  laws  of  the  United 
States  shall  be  opposed,  or  the  execution 
thereof  obstructed,  in  any  state,  by  combina- 
tions too  powerful  to  be  suppressed  by  the 
ordinary  course  of  judicial  proceedings,  or 
by  the  powers  vested  in  the  marshals  by 
this  act,  it  shall  be  lawful  for  the  president 
of  the  United  Slates  to  call  forth  the  militia 
of  such  state,  or  of  amy  other  state  or  states, 
as  may  be  necessary  to  suppress  such  com- 
binations, and  to  cause  the  laws  to  be  duly 
executed ;  and  the  use  of  militia  so  to  be 
called  forth  may  be  continued,  if  necessary, 
until  the  expiration  of  thirty  days  after  the 
commencement  of  the  next  session  of  con- 
gress. 

I  3.  That  whenever  it  may  be  necessary, 
in  the  judgment  of  the  president,  to  use  the 
military  force  hereby  directed  to  be  called 
forth,  the  president  shall  forthwith,  by  pro- 
clamation, command  such  insurgents  to  dis- 
perse, and  retire  peaceably  to  their  respective 
abodes,  within  a  limited  time. 

Further  important  provisions  relative  to 
insurrection  are  contained  in  the  acts  of 
Congress  of  July  13,  1861,  12  U.  S.  Stat,  at 
Large,  257;  Jan.  31,  1862,  12  id.  334;  May 
20, 1802, 12  id.  404;  July  17, 1862, 12  id.  590; 
July  14,  ft62,  12  id.  625 ;  March  3,  1863,  12 
id.  755 ;  March  3,  1863,  12  id.  762 ;  March  3, 
1803,  12  id.  820. 

INTAKERS.     In    English  Law.     The 

name  given  to  receivers  of  goods  stolen  in 
Scotland,  who  take  them  to  England.  9  lien, 
\.  c.  27. 

INTEGER  (Lat.).  Whole;  untouched, 
ifw  integi-a  means  a  question  which  is  new 
and  undecided.     2  Kent,  Comm.  177. 

INTENDANT.  One  who  has  the  charge, 
management,  or  direction  of  some  office,  de- 
partment, or  public  business. 

INTENDED  TO  BE  RECORDED. 

This  phrase  is  frequently  used  in  convey- 
ancing, in  deeds  which  recite  <iither  deeds 
which  have  not  been  recorded.  In  Pennsyl- 
vania, it  has  been  construed  to  be  a  covenant, 
on  the  part  of  the  grantor,  to   procure  the 


deed  to  be  recorded  in  a  reasonable  time.  2 
Rawle,  Penn.  14. 

INTENDENTE.  In  Spanish  Law. 
The  immediate  agent  of  the  minister  of 
finance,  or  the  chief  and  principal  director 
of  the  different  branches  of  the  revenue, 
appointed  in  the  various  departments  in 
each  of  the  provinces  of  the  Spanish  mon- 
archy.    See  Esoriche,  Intendente. 

INTENDMENT  OP  LAW.  The  true 
meaning,  the  correct  understanding,  or  inten- 
tion, of  the  law ;  a  presumption  or  inference 
made  by  the  courts.     Coke,  Litt.  78. 

It  is  an  intendment  of  law  that  every  man 
is  innocent  until  proved  guilty,  see  Inno- 
cence; that  every  one  will  act  for  his  own 
advantage ;  that  every  officer  acts  in  his  office 
with  fidelity;  that  the  children  of  a  married 
woman,  born  during  the  coverture,  are  the 
children  of  the  husband.  See  Bastardy. 
Many  things  are  intended  after  verdict,  in 
order  to  support  a  judgment;  but  intendment 
cannot  supply  the  want  of  certainty  in  a 
charge  in  an  indictment  for  a  crime.  5  Coke, 
121.  See  Comyns,  Dig.  Pleader  (C  25),  (S 
31) ;  Dane,  Abr.  Index;  14  Viner,  Abr.  449; 
1  Halst.  Ch.  N.  J.  132. 

INTENT.     Intention,  which  see. 

INTENTIO  (Lat.).  In  Civil  Law. 
The  formal  complaint  or  claim  of  a  plaintiff 
before  the  prietor.  "  Reus  exceptionem  velvi 
intentionem  implet :''  id  est,  reus  in  exceptione 
actor  est.  The  defendant  makes  up  his  plea 
as  if  it  were  a  declaration ;  i.e.  the  defendant 
is  plaintiff  in  the  plea. 

In  Old  English  Law.  A  count  or  decla- 
ration in  a  real  action  [narratio).  Bracton, 
lib.  4,  tr.  2,  c.  2;  Fleta,,  lib.  4,  c.7;  DuCange. 

INTENTION.  A  design,  resolve,  or  de- 
termination of  the  mind. 

2.  In  Criminal  Law.  To  render  an  act 
criminal,  a  wrongful  intent  must  exist.  Hob. 
134;  Ambl.  307;  Russ.  &  R.  196,  154;  1 
Leach,  Cr.  Cas.  4th  ed.  280,  284:  2  id.  1019; 
7  Carr.  &  P.  428;  8  id.  136;  1  Den.  Cr.  Cas, 
387  ;  Paine,  C.  C.  16  ;  2  McLean,  C.  C.  14 ;  2 
Ind.  207 ;   30  Me.  132 ;   1  Rice,  So.  C.  145 ; 

4  Harr.  Del.  315;  19  Vt.  564;  3  Dev.  No. 
C.  114 ;  1  Bishop,  Crim.  Law,  I  221  el  seq. 
And  with  this  must  be  combined  a  wrongful 
act;  as  mere  intent  is  not  punishable,  Cald. 
397  ;  1  Strange,  644;  2  id.  1074;  9  Coke,  81 
a;  1  Ell.  &  B.  435;  2  Carr.  &  P.  414;  7  id. 
156;  2  Mass.  138;  2  B.  Monr.  Ky.  417 ;  1 
Dall.  Penn.  33 ;  9  Ark.  42  j  10  Vt.  353  ;  I 
Dev.  &  B.  No.  C.  121;   Gilp.  Dlst.  Ct.  306; 

5  Cranch,  311;  but  see  Jebb,  Cr.  Cas.  48  n. ; 
Russ.  &.  R.  308;  1  Ell.  &  B.  435  ;  1  Lew.  Cr. 
Cas.  42 ;  1  Russell,  Crimes,  Greaves  ed.  48 ; 
but  a  wrongful  intent  may  render  an  act 
otherwise  innocent,  criminal.  1  Carr.  &  K. 
600;  Carr.  &  M.  236;  2  All.  Mass.  181;  1 
East,  PI.  Cr.  255 ;  1  Bishop,  Crim.  Law,  ?| 
229,  253. 

3.  Generally,  where  any  wrongful  act  is 
committed,  the  law  will  infer  conclusively 
that  it  was  intentionally  committed,  2  Gratt. 
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Va.  594;  4  Ga.  14;  2  All.  Mass.  179;  and 
also  that  the  natural,  necessary,  and  even  pro- 
bable consequences  were  intended.  1  Green- 
leaf,  Ev.  J  18  ;   3  id.  13  ;   3  Dowl.  &  R.  404  ; 

2  Lew.  Cr.  Oas.  237  ;  3  Maule  &  S.  11,  15 ; 
5  Carr.  &  P.  538  ;  8  id.  143,  148  ;  9  id.  258, 
499;  3  Wash.  C.  C.  515;  13  Wend.  N.  Y.  87; 

3  Pick.  Mass.  304;  15  id.  337;  9  Mete.  Mass. 
410;  2  Gratt.  Va.  594;  1  Bav,  So.  0.  245 ;  9 
Humphr.  Tenn.  66;  1  Ov.  Tenn.  305.  See, 
also,  8  Carr.  &  P.  143,  274, 582;  2  Carr.  &  K. 
356,  777  ;  Baldw.  C.  C.  370 ;  4  N.  H.  239 ;  8 
id.  240 ;  1  Ired.  No.  C.  76 ;  2  id.  153  ;  5  id. 
350;  18  Johns.  N.Y.  115;  6  Blackf.  Ind.  299 ; 
3  Ilarr.  Del.  571;  13  Ala.  n.  s.  413. 

When  by  the  common  law,  or  by  the  pro- 
vision of  a  statute,  a  particular  intention  is 
essential  to  an  offence,  or  a  criminal  act  is 
attempted  but  not  accomplished,  and  the  evil 
intent  only  can  be  punished,  it  is  necessary 
to  allege  the  intent  with  distinctness  and 
precision,  and  to  support  the  allegations  with 
proof.  On  the  other  hand,  if  the  offence  does 
not  rest  merely  in  tendency  or  in  an  attempt 
to  do  a  certain  act  with  a  wicked  purpose, 
but  consists  in  doing  an  unlawful  or  criminal 
act,  the  evil  intention  will  be  presumed,  and 
need  not  be  alleged,  or,  if  alleged,  it  is  a  mere 
formal  averment,  which  need  not  be  proved. 
Bigelow,  C.  J.,  2  All.  Mass.  180.  See  1  Star- 
kie,  Crim.  Plead.  165 ;  1  Chitty,  Crim.  Law, 
233  ;  6  East,  474 ;  5  Cush.  Mass.  306. 

4.  This  proof  may  be  of  external  and  visi- 
ble acts  and  conduct  from  which  the  jury  may 
infer  the  fact,  8  Coke,  146 ;  or  it  may  be  by 
proof  of  an  act  committed :  as,  in  case  of  bur- 
glary with  intent  to  steal,  proof  of  burglary 
and  stealing  is  conclusive.  1  Bishop,  Crim. 
Law,  il  250,  251 ;  5  Carr.  &  P.  510 ;  7  id. 
518 ;  9  id.  729 ;  2  Mood.  &  R.  Cr.  Cas.  40. 
When  a  man  intending  one  wrong  fails,  and 
accidentally  commits  another,  he  will,  except 
where  the  particular  intent  is  a  substantive 
part  of  the  crime,  be  held  to  have  intended 
the  act  he  did  commit.  Eden,  Pen.  Law,  3d 
ed.  229;  13  Wend.  N.Y.  159;  21  Pick.  Mass. 
515;  2  Mete.  Mass.  329;  1  Gall.  C.  C.  624;  1 
Carr.  &  K.  746 ;  Roscoe,  Crim.  Ev.  272. 

In  Contracts.  An  intention  to  enter  into 
the  contract  is  necessary :  hence  the  person 
must  have  sufficient  mind  to  enable  him  to 
intend. 

In  Wills  and  Testaments.  The  inten- 
tion of  the  testator  governs  unless  the  thing 
to  be  done  be  opposed  to  some  unbending  rule 
of  law.  6  Cruise,  Dig.  295  ;  Jarman,  WUle, 
Index ;  6  Pet.  68.  This  intention  is  to  be 
gathered  from  the  instrument,  and  from  every 
part  of  it.  3  Ves.  Ch.  105  ;  4  id.  610.  See 
wills;  Construction. 

INTER  AIiIA  (Lat.).  Among  other 
things:  as,  "the  said  premises,  which,  inter 
alia,  Titius  granted  to  Caius." 

INTER  ALIOS  (Lat.).  Between  other 
parties,  w^ho  are  strangers  to  the  proceeding 
in  question. 

INTER  APICES  JURIS.  See  Apex 
Juris. 


INTER  CANEM  ET  LITFUM  (Lat. 
between  the  dog  and  the  wolf).  The  twi- 
light ;  because  then  the  dog  seeks  his  rest, 
and  the  wolf  his  prey.     Coke,  3d  Inst.  63. 

INTER  PARTES  (Lat.  between  the 
parties).  A  phrase  signifying  an  agreement 
professing  in  the  outset,  and  before  any  stipu- 
lations are  introduced,  to  be  made  between 
such  and   such   persons:     as,  for   example, 

"  This  indenture,  made  the day  of , 

1848,  between  A  B  of  the  one  part,  and  C  D 
of  the  other."  It  is  true  that  every  contract 
is  in  one  sense  inter  partes,  because  to  be  valid 
there  must  be  two  parties  at  least ;  but  the 
technical  sense  of  this  expression  is  as  above 
mentioned.  '  Addison,  Contr.  9. 

2.  This  being  a  solemn  declaration,  the 
effect  of  such  introduction  is  to  make  all  the 
covenants  comprised  in  a,  deed  to  be  cove- 
nants between  the  parties  and  none  others:  so 
that  should  a  stipulation  be  found  in  the  body 
of  a  deed  by  which  "  the  said  A  B  covenants 
with  E  F  to  pay  him  one  hundred  dollars," 
the  words  "with  E  F"  are  inoperative,  unless 
they  have  been  used  to  denote  for  whose  bene- 
fit the  stipulation  may  have  been  made,  being 
in  direct  contradiction  with  what  was  pre- 
viously declared,  and  C  D  alone  can  sue  for  the 
non-payment ;  it  being  a  maxim  that  where 
two  opposite  intentions  are  expressed  in  a 
contract,  the  first  in  order  shall  prevail.  8 
Mod.  116;  1  Show.  58  ;  3  Lev.  138  ;  Carth. 
76;  BoUe,  196;  7  Mees.  &  W.  Exch.  63.  But 
this  rule  does  not  apply  to  simple  contriicts 
mUr  partes.  2  Dowl.  &  R.  277  ;  3  id.  273  ; 
Addison,  Contr.  244,  256. 

3.  When  there  are  more  than  two  sides  to 
a  contract  inter  partes,  for  example,  a  deed, 
as,  when  it  is  made  between  A  B  of  the  first 
part,  C  D  of  the  second,  and  E  F  of  the  third, 
there  is  no  objection  to  one  covenanting  with 
another  in  exclusion  of  the  third.  See  5  Coke, 
182;  8  Taunt.  245;  4  Q.  B.  207  ;  Addison, 
Contr.  267. 

INTER  SE,  INTER  SESE  (Lat). 
Among  themselves.     Story,  Partn.  |  405. 

INTER  VIVOS  (Lat.).  Between  living 
persons :  as,  a  gift  inter  vivos,  which  is  a  gift 
made  by  one  living  person  to  another.  See 
GirTS  Inter  Vivos.  It  is  a  rule  that  a  fee 
cannot  pass  by  grant  or  transfer  inter  vivos, 
without  appropriate  words  of  inheritance.  2 
Preston,  Est.  64.     See  Donatio  Causa  Mor> 

TIS. 

INTERCOMMON.  To  enjoy  a  right  of 
common  mutually  with  the  inhabitants  of  a 
contiguous  town,  vill,  or  manor.  2  Shars- 
wood,  Blackst.  Comm.  33  ;  Termes  de  la  Ley. 

INTERDICT.  In  CivU  Law.  The 
formula  according  towhichthe  praetor  ordered 
or  forbade  any  thing  to  be  done  in  a  cause  con> 
cerning  true  or  qiiasi  possession  until  it  should 
be  decided  definitely  who  had  a  right  to  it. 
But  in  modern  civil  law  it  is  an  extraordi- 
nary action,  by  which  a  summary  decision  is 
had  in  questions  of  possession  or  quasi  pos- 
session. Heineccius,  Elem.  Jur.  Civ.  ^  1287. 
Interdicts  are  either  prohibitory,  restorative, 
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or  exhibitory  :  the  first  being  a  prohibition, 
the  second  a  decree  for  restoring  possession 
lost  by  force,  the  third  a  decree  for  the  ex- 
hibiting of  accounts,  etc.  Id.  1290.  Inter- 
dicts were  decided  by  the  praetor  without  the 
intervention  of  a  judex,  differing  in  this  from 
actions  {actlones). 

The  etymology  of  the  word,  according  to 
Justinian,  is  quod  inter  duos  dicitur ;  accord- 
ing to  Isidorus,  quod  interim  dicitur.  Voc. 
Jur.  Utr. ;  Sand.  Just.  589 ;  Mackeldey,  Civ. 
Law,  §2  195,  230,  235.  Like  an  injunction, 
the  interdict  was  merely  personal  in  its  ef- 
fects ;  and  it  had  also  another  similarity  to  it, 
by  being  temporary  or  perpetual.  Dig.  43. 1. 
1,  3, 4.  See  Story,  Eq.  Jur.  ^  865 ;  Halifax, 
Anal.  ch.  6.     See  Injunction. 

In  Ecclesiastical  Lavr.  An  ecclesias- 
tical censure,  by  which  divine  services  are  pro- 
hibited either  to  particular  persons  or  particu- 
lar places.  These  tyrannical  edicts,  issued  by 
ecclesiastical  powers,  have  been  abolished  in 
England  since  the  reformation,  and  were 
never  known  in  the  United  States.  See  2 
Burn,  Eccl.  Law,  340,  341.  Baptism  was  al- 
lowed during  an  interdict ;  but  the  holy  eu- 
charist  was  denied,  except  in  the  article  of 
death,  and  burial  in  consecrated  ground  was 
denied,  unless  without  divine  offices. 

INTERDICTION  In  Civil  Law.  A 
judicial  decree,  by  which  a  person  is  de- 
prived of  the  exercise  of  his  civil  rights. 

The  condition  of  the  party  who  labors  under 
this  incapacity. 

2.  There  can  be  no  voluntary  interdiction, 
as  has  been  erroneously  stated  by  some 
writers:  the  status  of  every  person  is  regu- 
lated by  the  law,  and  can  in  no  case  be  affected 
by  contract. 

It  is  to  be  observed  that  interdiction  is  one 
of  those  beneficent  measures  devised  by  the 
law  for  the  special  protection  of  the  rights 
and  persons  of  those  who  are  unable  to  ad- 
minister them  themselves,  and  that  although 
the  person  interdicted  is  not  permitted  to 
exercise  his  legal  rights,  he  is  by  no  means 
deprived  of  their  enjoyment.  These  rights  are 
exercised  for  his  benefit  by  a  curator,  who  is 
held  to  a  strict  accountability,  and  the  fidelity 
of  whose  administration  is  secured,  in  most 
cases,  by  a  bond  of  security,  and  always  by  a 
tacit  mortgage  on  all  his  property. 

3.  By  the  law  of  the  twelve  tables,  prodi- 
gals alone  could  be  interdicted.  Curators 
were  appointed  to  those  afilicted  with  mental 
aberration,  idiocy,  or  incurable  diseases,  qui 
perpetuo  morbo  laborant ;  but  no  decree  of 
interdiction  was  pronounced  against  them. 
By  the  modern  civil  law,  prodigality  and  pro- 
fligacy are  not  sufficient  reasons  for  inter- 
diction ;  but  whenever  a  person  is  prostrated, 
either  by  mental  or  physical  diseases,  to  such 
a  degree  as  to  be  permanently  disabled  from 
administering  his  estate,  he  may  be  inter- 
dicted. 

No  decree  of  interdiction  can  be  pronounced 
against  a  person  except  by  a  court  whose 
jurisdiction  extends  over  his  domicil. 

All  the  relations  of  the  party  are  bound  to 


apply  for  his  interdiction  when  the  exigency 
arises.  The  same  duty  is  imposed  on  hus- 
band and  wife  with  regard  to  each  other;  and 
their  failure  to  discharge  it  exposes  them  to 
all  the  damages  which  may  result  from  such 
neglect.  In  the  absence  of  relatives  or  spouse, 
or  if  they  refuse  to  act,  the  law  authorizes 
even  a  stranger  to  make  the  application.' 

4.  The  mode  of  proceeding  is  by  a  petition 
addressed  to  the  court,  in  which  the  reasons 
which  render  the  interdiction  necessary  are 
specifically  and  explicitly  set  forth.  It  is  not 
sufficient  to  allege  in  vague  and  general  terms 
that  the  party  is  rendered  incapable  of  ad- 
ministering his  estate  by  mental  or  physical 
maladies;  but  their  nature,  character,  and 
symptoms  must  be  stated  with  such  legal  ac- 
curacy as  to  give  the  party  or  his  representar 
tive  notice  of  the  real  state  of  facts  on  which 
the  application  is  based.  A  copy  of  this  pe- 
tition is  communicated  to  the  person  sought 
to  be  interdicted ;  and  if  he  fails  to  employ 
counsel  the  court  appoints  one  to  assist  in 
the  defence  of  the  action.  After  the  contes- 
tatio  litis  has  been  formed  by  the  answer  of 
the  defendant  and  his  counsel,  a  careful  in- 
vestigation of  the  condition  of  the  party  is 
entered  upon. 

No  decree  of  interdiction  can  be  rendered 
unless  it  be  conclusively  proved  that  the 
party  is  subject  to  an  habitual  state  of 
idiocy,  madness,  insanity,  or  bodily  infirmi- 
ties to  such  a  degree  as  to  disable  him  from 
administering  his  estate;  but-the  mere  fact 
that  the  person  laboring  under  mental  aber- 
ration has  lucid  intervals  is  no  objection  to 
the  interdiction.  , 

5.  With  regard  to  the  nature  of  the  evi' 
dence,  it  consists  chiefly  in  the  report,  under 
oath,  of  physicians  who  are  appointed  to 
examine  into  the  condition  of  the  party,  his 
answers  to  such  interrogatories  as  the  judge 
propounds  to  him,  and  of  his  recent  acts 
and  conduct.  Courts  act  with  great  caution 
and  circumspection  in  applications  for  in- 
terdiction, and  will  never  render  the  decree 
unless  it  clearly  appears  to  be  absolutely 
necessary  that  it  should  be  done  for  the  pro- 
tection of  the  interest  of  the  party  to  be  in- 
terdicted. 

During  the  pendency  of  the  proceedings, 
the  court  will  appoint  a  provisional  admi- 
nistrator if,  in  its  discretion,  such  an  ap- 
pointment is  deemed  necessary. 

Immediately  after  the  interdiction  has  been 
decreed,  thecourtproceeds  toappoint  a  curator 
or  permanent  administrator  to  take  care  of 
the  person  and  to  administer  the  estate  of  the 
interdicted  party.  In  the  appointment  of  the 
curator,  the  nearest  male  relation  is  entitled 
to  the  preference,  and  is  compelled  to  accept 
the  trust,  unless  he  offers  a  legal  excuse. 
When  the  wife  is  interdicted,  the  husband  is 
entitled  to  the  curatorship ;  but  a  curator  ad 
litem  is  appointed  to  act  for  her  in  suits  where 
her  interest  comes  in  conflict  with  that  of  the 
husband.  The  wife  has  also  the  right  of 
claiming  the  curatorship  of  her  husband  who 
has  been  interdicted.     Neither  the  husband 
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nor  the  wife  is  required  to  give  security ;  but 
a  tacit  mortgage  exists  on  their  property  to 
secure  the  faithful  execution  of  the  trust.  A 
judicial  inventory  is  taken  of  all  the  property 
belonging  to  the  interdicted  person,  vrhich 
must  be  homologated  and  approved  by  the 
court,  and  forms  a  part  of  the  record  of  the 
proceedings. 

6.  The  powers  vested  in  the  curator  are 
administrative  only:  he  has  no  power  of 
alienation  whatever.  Whenever  there  is  a 
necessity  for  the  sale  of  any  part  of  the  pro- 
perty, an  application  must  be  made  to  the 
court,  and  if  the  reasons  alleged  are  con- 
sidered sufficient  the  sale  is  ordered  to  be 
made  at  public  auction,  and  a  return  thereof 
made  to  the  court.  Nor  is  the  curator  per- 
mitted to  mix  the  funds  belonging  to  the 
interdicted  person  with  his  own,  but  he  is 
compelled  to  keep  them  se{)arate  and  distinct, 
under  severe  penalties. 

The  decree  of  interdiction  has  a  retroac- 
tive operation,  or  relation  back  to  the  date 
of  the  application.  Prom  that  period  the 
party  ceases  to  be  sui  juris,  and  becomes 
alieni  juris :  consequently,  all  legal  transac- 
tions he  may  enter  into  are  null  and  void, 
and  no  evidence  is  admissible  to  show  that 
the  acts  were  done  during  a  lucid  interval. 
The  incapacity  thus  created  can  only  be  re- 
moved by  a  formal  judgment,  rendered  by 
the  same  court,  revoking  the  interdiction. 
In  order  to  obtain  this  revocation,  it  must  be 
alleged  and  proved  that  the  cause  for  the  in- 
terdiction has  ceased. 

7.  It  is  made  the  duty  of  the  curator  to 
publish  the  decree  of  interdiction  in  the  news- 
papers ;•  and  if  he  should  neglect  to  do  so  he  is 
liable  in  damages  to  those  who  may  contract 
with  the  interdicted  person  in  ignorance  of 
his  incapacity. 

During  the  continuance  of  the  interdic- 
tion the  law  expresses  the  most  tender  soli- 
citude for  the  care  and  protection  of  the  in- 
terdicted person,  and  directs  every  possible 
step  to  be  taken  for  the  alleviation  of  hia 
sufferings  and  the  cure  of  his  disease.  His 
revenues  are  all  to  be  applied  for  the  attain- 
ment of  these  ends.  A  superintendent  is  ap- 
pointed, whose  duty  it  is  to  visit  the  sufferer 
from  time  to  time  and  make  a  report  of  his 
condition  to  the  court.  Besides,  the  judge 
of  the  court  is  bound  to  visit  him.  Nor  can 
he  be  taken  out  of  the  state,  except  on  the 
recommendation  of  a  family  meeting,  based 
on  the  certificate  of  at  least  two  physicians, 
that  they  consider  his  removal  necessary  for 
the  restoration  of  his  health.  , 

The  foregoing  rules  on  the  subject  of  inter- 
diction, found  in  the  Law  of  Louisiana,  are 
substantially  the  same  in  all  the  modern  codes 
having  the  civil  law  for  their  basis. 

INTERESSE  TERMINI  (Lat.).  An 
interest  in  the  term.  The  demise  of  a  term 
in  land  does  not  vest  any  estate  in  the  lessee, 
but  gives  him  a  mere  right  of  entry  on  the 
land,  which  right  is  called  his  interest  in  the 
term,  or  interesse  termini.  See  Coke,  Litt. 
46;  2  Blaokstone,  Comm.  144;  10  Viner,  Abr. 


348;  Dane,  Abr.  Index;  Watkins,  Couv.  15; 

1  Washburn.  Real  Prop.  Index. 
INTEREST   (Lat.  it  concerns;   it  is  of 

advantage). 

In  Contracts.  The  right  of  property 
which  a  man  has  in  a  thing.  See  Insurable 
Interest. 

On  Debts.  The  compensation  which  is 
paid  by  the  borrower  of  money  to  the  lender 
for  its  use,  and,  generally,  by  a  debtor  to  his 
creditor  in  recompense  ior  his  detention  of 
the  debt. 

2.  Who  is  hound  to  pay  interest.  The  coti- 
tractor  who  has  expressly  or  impliedly  under- 
taken to  pay  interest  is,  of  course,  bound  to 
do  so. 

Executors,  12Conn.  350;  7  Serg.  &R.  Penn. 
264,  administrators,  4  Gill  &  J.  Md.  453 ;  35 
Miss.  321,  assignees  of  bankrupts  or  insolvents, 

2  Watts  &  S.  Penn.  557,  guardians.  29  Ga.  82 ; 
14  La.  Ann.  764,  and  trustees,  1  Pick.  Mass. 
528;  lOGill&J.  Md.  175;  15Md.75;  29  Ga. 
82;  11  Cal.  71,  who  have  kept  money  an  un- 
reasonable length  of  time,  18  Pick.  Mass.  1; 
1  Ashm.  Penn.  305 ;  29  Ga.  82,  and  have  made 
or  might  have  made  it  productive,  4  Gill  &  J. 
Md.  453  ;  1  Pick.  Mass.  530,  are  chargeable 
with  interest. 

Tenants  for  life  must  pay  interest  on 
incumbrances  on  the  estate.  4  Ves.  Ch.  33  ; 
1  Vein.  Ch.  404,  n. ;  1  Washburn,  Real  Prop. 
96,  257,  573;  Story,  Eq.  Jur.  §487  ;  5  Johns. 
Ch.  N.  Y.  482.  In  Pennsylvania,  the  heir  at 
law  is  not  bound  to  pay  interest  on  a  mort- 
gage given  by  his  ancestor. 

In  Massachusetts,  a  bank  is  liable,  inde- 
pendently of  the  statute  of  1809,  c.  37,  to 
pay  interest  on  their  bills  if  not  paid  when 
presented  for  payment.     8  Mass.  ■WS. 

Revenue  officers  must  pay  interest  to  the 
United  States  from  the  time  of  receiving  the 
money.     6  Binn.  Penn.  266. 

3.  Who  are  entitled  to  receive  interest.  The 
lender  upon  an  express  or  implied  contract 
for  interest.  Executors,  administrators,  etc. 
are  in  some  cases  allowed  interest  for  ad- 
vances made  by  them  on  account  of  the 
estates  under  their  charge.  10  Pick.  Mass. 
77  ;  6  Halst.  Ch.  N.  J.  44.  See  9  Mass.  37. 
The  rule  has  been  extended  to  trustees,  1 
Binn.  Penn.  488,  and  compound  interest, 
even,  allowed  them.     16  Mass.  228. 

Ore  what  claims  allowed.  On  express  con- 
tracts. When  the  debtor  expressly  under- 
takes to  pay  interest,  he  or  his  personal 
representatives  having  assets  are  bound  to 
pay  it.  But  if  a  party  has  accepted  the 
principal,  it  has  been  determined  that  he 
cannot  recover  interest  in  a  separate  action. 
1  Esp.  N.  P.  110 ;  3  Johns.  220.  See  1  Campb. 
50;  1  Dall.  315;  Stark.  Ev.  pt.  iv.  787;  45 
Me.  542;  9  Ohio  St.  452. 

4.  On  implied  contracts  where,  from  the 
course  of  dealings  between  the  parties,  a 
promise  to  pay  is  implied.  1  Campb.  50 ;  3 
Brown,  Ch.  436  ;  Kirb.  Conn.  207  ;  2  Wend. 
N.  Y.  501 ;  4  id.  483;  2  Penn.  N.  J.  548 ;  33 
Ala.  N.  s.  459 ;  8  Iowa,  163.  On  an  account 
stated,  or  other  liquidated  sum,   whenever 
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the  debtor  knows  precisely  what  he  is  to 
lay  and  when  he  is  to  pay  it.  2  W.  Blackst. 
61 ;  Wils.  205  ;  2  Ves.  Ch.  365  ;  8  Brown, 

Pari.  Cas.  561;  2  Burr.  1085;  5  Esp.  114; 

2  Comyns,  Contr.  207  ;  1  Hayw.  No.  C.  173 ;  2 
Cox,  N.  J.  219 ;  12  Johns.  N.  Y.  156 ;  20  N. 
Y.  463;  13  Ind.  475  ;  8  Fla.  161.  But  interest 
is  not  due  for  unliquidated  damages,  or  on  a 
running  account  where  the  items  are  all  on 
one  side,  unless  otherwise  agreed  upon.  I 
Ball.  Penn.  265  ;  2  Wend.  N.  Y.  501 ;  4  Cow. 
N.  Y.  496 ;  5  id.  187 ;  6  id.  193;  5  Vt.  177 ; 
1  Speers,  So.  C.  209;  1  Rice,  So.  C.  21;  2 
Blackf.  Ind.  313;  1  Bibb,  Ky.  443;  20  Ark. 
410.  On  the  arrears  of  an  annuity  secured 
by  a  specially,  14  Viner,  Abr.  458,  pi.  8 ;  3 
Atk.  Ch.  579;  9  Watts,  Penn.  530,  or  given 
in  lieu  of  dower.  1  Harr.  Del.  106 ;  3  Watts 
&  S.  Penn.  437.  On  bills  and  notes.  If  pay- 
able at  a  future  day  certain,  after  due,  3 
Dev.  &  B.  No.  C.  70;  5  Humphr.  Tenn.406; 
19  Ark.  690;  13  M.).  252;  if  payable  on 
demand,  after  a  demand  made.  Bunb.  119; 
6  Mod.  138  ;  1  Strange,  Ch.  649 ;  2  Ld.  Raym. 
733:  2  Burr.  1081 ;  5  Ves.  Ch.  133  ;  15  Serg.  & 
R.  Penn.  204;  1  M'Cord,  So.  C.  370;  6  Dan. 
Kv.  70 ;  1  Hempst.  C.  C.  155 ;  18  Ala.  n.  s. 
300.  See  4  Ark.  210.  Where  the  terms  of  a 
promissory  note  are  that  it  shall  be  psiyable 
by  instalments,  and  on  the  failure  of  any 
instalment  the  whole  is  to  become  due, 
interest  oh  the  whole  becomes  payable  from 
the  first  default.  4  Esp.  147.  "Where,  by 
the  terms  of  a  bond  or  a  promissory  note, 
interest  is  to  be  paid  annually,  and  the 
principal  at  a  distant  day,  the  interest  may 
be  recovered  before  the  principal  is  due.  1 
Binn.  105;  2  Mass.  568;  3  id.  221.  See  2 
Parsons,  Notes  &  B.  391  et  seq. 

S.  On  a  deposit  by  a  purchaser,  which  he 
is  entitled  to  recover  back,  paid  either  to  a 
principal  or  an  auctioneer.  Sugden,  Vend. 
327;  3  Campb.  258 ;  5  Taunt.  625.  But  see 
4  Taunt.  334,  341.  For  goods  sold  and 
delivered,  after  the  customary  or  stipulated 
terra  of  credit  has  expired.  Dougl.  376 ;  2 
Bos.  &  P.  337  ;  2  Dall.  Penn.  193;  4  id.  289; 
6  Binn.  Penn.  162;  11  Ala.  451;  1  McLean, 
C.  C.  411;  12  N.  H.  474;  26  Ga.  465;  8  Iowa, 
163.  On  judgment  debts,  14  Viner,  Abr. 
458,  pi.  15 ;  4  Dall.  Penn.  251 ;  2  Ves.  Ch. 
162;  5  Binn.  Penn.  61;  1  Harr.  &  J.  Md. 
754;  3  Wend.  N.  Y.  490;  4  Mete.  Mass.  317; 
6  Halst.  N.  J.  91 ;  3  xMo.  86  ^  4  J.  J.  Marsh, 
Ky.  244;  T.  U.  P.  Charlt.  Ga.  138.  See  3 
M'Cord,  So.  C.  166 ;  1  111.  52 ;  14  Mass.  239. 
On  judgments  affirmed  in  a  higher  court.  2 
Burr.  1097;  2  Strange,  931;  4  Burr.  2128; 
Dougl.  752,  n.  3;  2  H.  Blackat.  267,  284;  2 
Campb.  428,  n. ;  3  Taunt.  503 ;  4  id.  30.     See 

3  Hill,  N.  Y.  426.  On  money  obtained  by 
fraud,  or  where  it  has  been  wrongfully  de- 
tained. 9  Mass.  504;  1  Campb.  129  ;  3  Cow. 
N.  Y.  426.  On  money  paid  by  mistake,  or 
recovered  on  a  void  execution.  1  Pick.  Mass. 
212 ;  4  Meto.  Mass.  181 ;  1  Watts  &  S.  Penn. 
235;  9  Serg.  &  R.  Penn.  409;  3  Sumn.  C.  C. 
336.  On  money  lent  or  laid  out  for  another's 
use.  Bunb.  Exch.  119;  2  W.  Blackst.  761;  L 


Ves.  Ch.  63;  1  Binn.  Penn.  488;  6  id.  163; 
1  Dall.  Penn.  349;   2  Hen.  &   M.  Va.  381; 

I  Ilayw.  No.  C.  4;  9  Johns.  N.  Y.  71;  2 
Wend.  N.  Y.  413;  1  Conn.  32;  7  Mass.  14; 

II  id.  504;  1  Mo.  718;  2  Mete.  Mass.  108. 
On  money  had  and  received  after  demand.  1 
Ala.  N.  s.  452;  4  Blackf.  Ind.  21,  164.  On 
purchase-money  which  has  lain  dead,  where 
the  vendor  cannot  make  a  title.  Sugden, 
Vend.  327.  On  purchase-money  remaining 
in  purchaser's  hands  to  pay  off  incumbrances. 
1  Schoales  &  L.  Ir.  Ch.  134.  See  1  Wash. 
Va.  125  ;  5  Munf.  Va.  342;  6  Binn.  Penn.  435. 
Beni  in  arrear  due  by  covenant  bears  interest, 
unless  under  special  circumstances,  which 
may  be  recovered  in  action,  1  Yeates,  Penn. 
72;  4  id.  264;  6  Binn.  Penn.  159;  but  no 
distress  can  be  made  for  such  interest.  2 
Binn.  Penn.  246.  Interest  cannot,  however, 
be  recovered  for  arrears  of  rent  payable  in 
wheat.  1  Johns.  N.  Y.  276.  See  2  Call,  Va. 
249,  253 ;  3  Hen.  &  M.  Va.  463 ;  4  id.  470;  5 
Munf.  Va.  21. 

6.  On  legacies.  On  specific  legacies  inte- 
rest is  to  be  calculated  from  the  date  of  the 
death  of  testator.  2  Ves.  Sen.  Ch.  563 ;  6 
Ves.  Ch.  345 ;  5  Binn.  Penn.  475 ;  5  Watts 
&  S.  Penn.  30 ;  3  Munf.  Va.  10. 

A  general  legacy,  when  the  time  of  payment 
is  not  named  by  the  testator,  is  not  payable  till 
the  end  of  one  year  after  testator's  death,  at 
which  time  the  interest  commences  to  run. 
1  \es.  Ch.  308,  366 ;  13  id.  333  ;  1  Schoales 
&'  L.  Ir.  Ch.  10;  5  Binn.  Penn.  475  ;  3  Ves. 
&  B.  Ch.  183.  But  where  only  the  interest 
is  given,  no  payment  will  be  due  till  the  end 
of  the  second  year,  when  the  interest  will 
begin  to  run.     7  Ves.  Ch.  89. 

Where  a  general  legacy  is  given,  and  the 
time  of  payment  is  named  by  the  testator, 
interest  is  not  allowed  before  the  arrival  of  the 
appointed  period  of  payment,  and  that  not- 
withstandingthe  legacies  are  vested.  Prec.  in 
Chanc.  337.  But  when  that  period  arrives  the 
legatee  will  be  entitled  although  the  legacy  be 
charged  upon  a  dry  reversion.  2  Atk.  Ch. 
108.  See,  also,  3  Atk.  Ch.  101 ;  3  Ves.  Ch.  10 ; 
4  id.  1 ;  4  Brown,  Ch.  149,  n.;  1  Cox,  Ch. 
133.  Where  a  legacy  is  given  payable  at  a 
future  day  with  interest,  and  the  legatee 
dies  before  it  becomes  payable,  the  arrears 
of  the  interest  up  to  the  time  of  his  death 
must  be  paid  to  his  personal  representatives. 
McClel.  Exch.  141.  And  a  bequest  of  a  sum 
to  be  paid  annually  for  life  bears  interest 
from  the  death  of  testator.  5  Binn.  Penn. 
475. 

T.  Where  the  legatee  is  a  child  of  the 
testator,  or  one  towards  whom  he  has  placed 
himself  in  loco  parentis,  the  legacy  bears 
interest  from  the  testator's  death,  whether  it 
be  particular  or  residuary,  vested  but  pay- 
able at  a  future  time,  or  contingent  if  the 
child  have  no  maintenance.  In  that  case  the 
court  will  do  what  in  common  presumption 
the  father  would  have  done, — -provide  neces- 
saries for  the  child.  2  P.  Will.  Ch.  31 ;  3 
Ves.  Ch.  13,  287 ;  Bacon,  Abr.  Legacies  (K 
3);  Fonblanque,  Eq.  431,  n.  j ;   1  Eq.  Caa. 
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Abr.  301,  pi.  3 ;  3  Atk.  Ch.  432 ;  1  Dick.  Cb. 
310;  2  Brown,  Ch.  59;  2  Rand.  Ya.  409. 
In  case  of  a  child  in  ventre  aa  m&re  at  the 
time  of  the  father's  decease,  interest  is 
allowed  only  from  its  birth.  2  Cox,  Ch. 
425.  Where  maintenance  or  interest  is  given 
by  the  will,  and  the  rate  specified,  the  legatee 
will  not,  in  general,  be  entitled  to  claim  more 
than  the  maintenance  or  rate  specified.  3  Atk. 
Ch.  697,  716 ;  3  Ves.  Ch.  286,  n.  And  see, 
further,  as  to  interest  in  eases  of  legacies  to 
children,  15  Ves.  Ch.  363;  1  Brown,  Ch.  267  ; 
4  Madd.  Ch.  275;  1  Swanst.  Ch.  553;  1  P. 
Will.  Ch.  783  ;  1  Vern.  Ch.  251 ;  3  Ves.  &  B. 
Ch.  Ir.  183. 

8.  Interest  is  not  allowed  byway  of  main- 
tenance to  any  other  person  than  the  legiti- 
mate children  of  the  testator,  3  Ves.  Ch.  10 ; 
4  id.  1,  unless  the  testator  has  put  himself 
in  loco  parentis.  1  Schoales  &  L.  Ir.  Ch.  5, 
6.  A  wife,  15  Ves.  Ch.  301,  a  niece,  3  Ves. 
Ch.  10,  a  grandchild,  6  Ves.  Ch.  540;  12  id. 
3  ;  15  id.  301 ;  1  Cox,  Ch.  133,  are,  therefore, 
not  entitled  to  interest  by  way  of  mainten- 
ance. Nor  is  a  legitimate  child  entitled  to 
such  interest  if  ne  have  a  maintenance, 
although  it  may  be  less  than  the  amount  of 
the  interest  of  the  legacy.  1  Schoales  &  L. 
Ir.  Ch.  5 ;  3  Ves.  Ch.  17.  But  see  4  Johns. 
Ch.  N.  Y.  103;  2  Roper,  Leg.  202. 

Where  an  intention,  though  not  expressed, 
is  fairly  inferable  from  the  will,  interest  will 
be  allowed.     1  Swanst.  Ch.  561,  n. 

Interest  is  not  allowed  for  maintenance, 
although  given  by  immediate  bequest  for 
maintenance,  if  the  parent  of  the  legatee, 
who  is  under  moral  obligation  to  provide  for 
him,  be  of  sufficient  ability :  so  that  the  inte- 
rest will  accumulate  for  the  child's  benefit 
until  the  principal  becomes  payable.  3  Atk. 
Ch.  399;  1  Brown,  Ch.  380;  3  id.  60,  416. 
But  to  this  rule  there  are  some  exceptions. 
3  Yes.  Ch.  730;  4  Brown,  Ch.  223;  4  Madd. 
Ch.  275,  289;  4  Yes.  Ch.  498. 

9.  Where  a  fund,  particular  or  residuary, 
is  given  upon  a  contingency,  the  intermediate 
interest  undisposed  of-^that  is-  to  say,  the 
intermediate  interest  between  the  testator's 
death,  if  there  be  no  previous  legatee  for 
life,  or,  if  there  be,  between  the  death  of  the 
previous  taker  and  the  happening  of  the 
contingency — will  sink  into  the  residue  for 
the  benefit  of  the  next  of  kin,  or  executor  of 
the  testator,  if  not  bequeathed  by  him ;  but 
if  not  disposed  of,  for  the  benefit  of  his  resi- 
duary legatee.  1  Brown,  Ch.  57  ;  4  id.  114; 
Mer.  Ch.  384;  2  Atk.  Ch.  329;  Forr.  Exoh. 
145 ;  2  Roper,  Leg.  224. 

Where  a  legacy  is  given  by  immediate  be- 
quest, whether  such  legacy  be  particular  or 
residuary,  and  there  is  a  condition  to  divest 
it  upon  the  death  of  the  legatee  under  twenty- 
one,  or  upon  the  happening  of  some  other 
event,  with  a  limitation  over,  and  the  legatee 
dies  before  twenty-one,  or  before  such  other 
event  happens,  which  nevertheless  does  take 
place,  yet,  as  the  legacy  was  payable  at  the 
end  of  a  year  after  the  testator's  death,  the 
legatee's  representatives,  and  not  the  legatee 


over,  will  be  entitled  to  the  interest  which  ac- 
crued during  the  legatee's  life,  until  the  hap- 
pening of  the  event  which  was  to  divest  the 
legacy.  1  P.  Will.  Ch.  500 ;  2  id.  504 ;  Ambl. 
448  ;  5  Ves.  Ch.  335,  522. 

10.  Where  a  residue  is  given,  so  as  to  be 
vested  but  not  payable  at  the  end  of  the  year 
from  the  testator's  death,  but  upon  the  lega- 
tee's attaining  twenty-one,  or  upon  any  other 
contingency,  and  with  a  bequest  over  divest- 
ing the  legacy,  upon  the  legatee's  dying  un- 
der age,  or  upon  the  happening  of  the  con- 
tingency, then  the  legatee's  representatives 
in  the  former  case,  and  the  legatee  himself  in 
the  latter,  shall  be  entitled  to  the  interest 
that  became  due  during  the  legatee's  life  or 
until  the  happening  of  the  contingency.  2 
P.  Will.  Ch.  419 ;  I  Brown,  Ch.  81,  335 ;  3 
Mer.  Ch.  335. 

Where  a  residue  of  personal  estate  is  given, 
generally,  to  one  for  life  with  remainder  over, 
and  no  mention  is  made  by  the  testator  re- 
specting the  interest,  nor  any  intentkn  to  the 
contrary  to  be  collected  from  the  will,  the  rule 
appears  to  be  now  settled  that  the  person 
taking  for  life  is  entitled  to  interest  from  the 
death  of  the  testator,  on  such  part  of  the  resi- 
due bearing  interest  as  is  not  necessary  for 
the  payment  of  debts.  And  it  is  immaterial 
whether  the  residue  is  only  given  generally, 
or  directed  to  be  laid  out,  with  all  convenient 
speed,  in  funds  or  securities,  or  to  be  laid  out 
in  lands.  See  6  Yes.  Ch.  520  ;  9  id.  89,  549, 
553;  2  Roper,  Leg.  234. 

11.  But  where  a  residue  is  directed  to  be 
laid  out  in  land,  to  be  settled  on  one  for  life, 
with  the  remainder  over,  and  the  testator  di- 
rects the  interest  to  accumulate  in  the  mean 
time  until  the  money  is  laid  out  in  land,  or 
otherwise  invested  on  security,  the  accumu- 
lation shall  cease  at  the  end  of  one  year  from 
the  testator's  death,  and  from  that  period  the 
tenant  for  life  shall  Le  entitled  to  the  inte- 
rest. 6  Yes.  Ch.  520,  5l8,  519  ;  7  id.  95  ;  2 
Sim.  &  S.  Ch.  396. 

Where  no  time  of  payment  is  mentioned  by 
the  testator,  annuities  are  considered  as  com- 
mencing from  the  death  of  the  testator  ;  and, 
consequently,  the  first  payment  will  be  due  at 
the  end  of  the  year  from  that  event ;  if,  there- 
fore, it  be  not  made  then,  interest,  in  those 
cases  wherein  it  is  allowed  at  all,  must  be 
computed  from  that  period.  2  Bopcr,  Leg. 
249  ;  5  Binn.  Penn.  475.  See  6  Mass.  37  ; 
1  Hare  &  W.  Sel.  Dec.  356. 

13.  How  much  intei-est  is  to  be  allowed.  As 
to  time.  In  actions  for  money  had  and  re- 
ceived, interest  is  allowed  from  the  date  of 
service  of  the  writ.  I  Mass.  426 ;  15  Pick. 
Mass.  500  ;  12  N.  H.  474.  On  debts  payable 
on  demand,  interest  is  payable  only  from  the 
demand.  Add.  Penn.  137;  15  Pick.  Mass. 
500  ;  5  Conn.  C22;  1  Mas.  C.  C.  117.  See  12 
Mass.  4.  The  words  "with  interest  fur  the 
same"  carry  interest  from  date.  Add.  Penn. 
323,  324;  1  Stark.  452,  507. 

The  mere  circumstance  of  war  existing  be- 
tween two  nations  is  not  a  sufficient  reason 
for  abating  interest  on  debts  due  by  the  sub- 
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jects  of  one  belligerent  to  another.  1  Pet.  C. 
C.  524 ;  4  Harr.  &  MoH.  Md.  161.  But  a 
prohibition  of  all  intercourse  with  an  enemy 
during  war  furnishes  a  sound  reason  for  the 
abatementof  interest  until  the  return  of  peace. 
See,  on  this  subject,  2  Dall.  Penn.  102,  182; 
4  id.  286  ;  1  Wash.  Va.  172  ;  1  Call,  Va.  194; 

3  Wash.  C.  C.  396 ;  8  Serg.  &  R.  Penn.  103 ; 
2  1§,  beyond. 

A  debt  barred  by  the  statute  of  limitations 
and  revived  by  an  acknowledgment  bears  in- 
terest for  the  whole  time.    16  Vt.  297. 

13.  As  to  the  allowance  of  simple  and 
compound  interest.  Interest  upon  interest  is 
not  allowed,  except  in  special  cases,  1  Eq. 
Cas.  Abr.  287  ;  Fonblanque,  Eq.  b.  1,  c.  2,  ? 
4,  note  a ;  31  Vt.  679 ;  34  Penn.  St.  210 ;  and 
the  uniform  current  of  decisions  is  against  it, 
as  being  a  hard,  oppressive  exaction,  and  tend- 
ing to  usury.  1  Johns.  Ch.  N.  Y.  14 ;  Cam. 
&  N.  No.  C.  361 ;  13  Vt.  430.  By  the  civil 
law,  interest  could  not  be  demanded  beyond 
the  principal  sum,  and  payments  exceeding 
that  amount  were  applied  to  the  extinguish- 
ment of  the  principal.  Ridley's  View  of  the 
Civil,  etc.  Law,  84;  Authentics,  9th  Coll. 

Where  a  partner  has  overdrawn  the  part- 
nership funds,  and  refuses,  when  called  upon 
to  account,  to  disclose  the  profits,  recourse 
would  be  had  to  compound  interest  as  a  sub- 
stitute for  the  profits  he  might  reasonably  be 
supposed  to  have  made.  2  Johns.  Ch.  N.  Y. 
213. 

14.  When  executors,  administrators,  or 
trustees  convert  the  trust-money  to  their  own 
use,  or  employ  it  in  business  or  trade,  or  fail 
to  invest,  they  are  chargeable  with  compound 
interest.  1  Pick.  Mass.  528 ;  I  Johns.  Ch. 
N.  Y.  620. 

In  an  action  to  recover  the  annual  interest 
due  on  a  promissory  note,  interest  will  be  al- 
lowed on  each  year's  interest  until  paid.  2 
Mass.  568  ;  8  id.  445  ;  1  N.  H.  179  ;  16  Vt. 
45.  See,  as  to  charging  compound  interest, 
the  following  cases:  1  Johns.  Ch.  N.  Y. 550; 
Cam.  &  N.  No.  C.  361 ;  1  Binn.  Penn.  165  ;  4 
Yeates,  Penn.  220 ;  1  Hen.  &  M.  Va.  4;  3  id. 
89;  1  Viner,  Abr.  457,  Interest  (C);  Comyns, 
Dig.  Chancery  (3  S  3) ;  1  Hare  &  W.  Sel.  Dec. 
371.  An  infant's  contract  to  pay  interest  on 
interest  after  it  has  accrued  will  be  binding 
upon  him  when  it  is  for  his  benefit.  1  Eq. 
Cas.  Abr.  286 ;  1  Atk.  Ch.  489 ;  3  id.  613 ; 
Newhvnd,  Contr.  2. 

15.  As  limited  by  the  penalty  of  a  bond.  It 
is  a  general  rule  that  the  penalty  of  a  bond 
limits  the  amount  of  the  recovei-y.  2  Term, 
388.  But  in  some  cases  the  interest,  is  re- 
coverable beyond  the  amount  of  the  penalty. 

4  Cranch,  333  ;  15  Wend.  N.  Y.  76 ;  10  Conn. 
95;  Paine,  C.  C.  661;  6  Me.  14;  8  N.  H. 
491.  The  recovery  depends  on  principles  of 
law,  and  not  on  the  arbitrary  discretion  of  a 
jury.    3  Caines,  N.  Y.  49. 

The  exceptions  are — where  the  bond  is  to 
account  for  moneys  to  be  received,  2  Term, 
388 ;  where  the  plaintiff  is  kept  out  of  his 
money  by  writs  of  error,  2  Burr.  1094,  or 
delayed  by  injunction,  1  Vern.  Ch.  349 ;  16 


Viner,  Abr.  303  ;  if  the  recovery  of  the  debt 
be  delayed  by  the  obligor,  6  Ves.  Ch.  92 ;  1 
Vern.  Ch.  349 ;  Show.  Pari.  Cas.  15  ;  if  ex- 
traordinary emoluments  are  derived  from 
holding  the  money,  2  Brown,  Pari.  Cas.  25 1, 
or  the  bond  is  taken  only  as  a  collateral  secu- 
rity, 2  Brown,  Pari.  Cas.  333,  or  the  action 
be  on  a  judgment  recovered  on  a  bond.  1 
East,  436.  See,  also,  4  Day,  Conn.  30;  3 
Caines,  N.  Y.  49 ;  1  Taunt.  218 ;  1  Mass.  308 ; 
Comyns,  Dig.  Chancery  (3  S  2) ;  Viner,  Abr. 
Interest  (E). 

But  these  exceptions  do  not  obtain  in  the 
administration  of  the  debtor's  assets  where 
his  other  creditors  might  be  injured  by  allow- 
ing the  bond  to  be  rated  beyond  the  penalty. 
5  Ves.  Ch.  329.  See  Viner,  Abr.  Interest  (C 
5). 

16.  As  to  the  allowance  of  foreign  interest. 
The  rate  of  interest  of  the  place  of  perform- 
ance is  to  be  allowed,  where  such  place  is 
soecified,  10  Wheat.  367;  4  Pet.  Ill;  20 
Johns.  N.  Y.  102;  8  Pick.  Mass.  194;  6 
Paige,  Ch.  N.  Y.  627;  3  N.  Y.  266;  12  La. 
Ann.  815  ;  1  B.  Monr.  Ky.  29  ;  2  Watts  &  S. 
Penn.  327  ;  23  Vt.  286  ;  21  Ga.  VAb  ;  22  Tex. 
108 ;  7  Ired.  No.  C.  424;  5  Clark  &  F.  Hou. 
L.- 1-12 ;  otherwise,  of  the  place  of  making  the 
contract.  2  Atk.  Ch.  382;  11  Ves.  Ch.  314; 
2  Vern.  Ch.  395 ;  1  Wash.  C.  C.  521 ;  2  id. 
253  ;  4  id.  296  ;  3  Wheat.  101 ;  12  Mass.  4 ; 

1  J.  J.  Marsh.  Ky.  406;  5  Ired.  No.  C.  590; 
17  Johns.  N.  Y.  511 ;  1  Paige,  Ch.  N.  Y.220; 

2  N.  H.  42 ;  25  id.  474 ;  1  Ala.  387 ;  13  La. 
91 ;  25  Harr.  &  J.  Md.  193  ;  3  Conn.  253  ;  5 
Tex.  87,  262.  But  the  rate  of  interest  of  either 
place  may  be  reserved ;  and  this  provision  will 
govern,  if  an  honest  transaction  and  not  a 
cover  for  usury.  26  Barb.  N.  Y.  208  ;  2 
Penn.  St.  85  ;  14  Vt.  33  ;  20  Mart.  La.  1 ;  2 
Johns.  Cas.  N.  Y.  355  ;  10  Wheat.  367.  See 
2  Parsons,  Notes  &  B.  337,  375.  _ 

IT.  How  computed.  In  casting  interest 
on  notes,  bonds,  etc.  upon  which  partial  pay- 
ments have  been  made,  every  payment  is  to 
be  first  applied  to  keep  down  the  interest;  but 
the  interest  is  never  allowed  to  form  a  part 
of  the  principal  so  as  to  carry  interest.  2 
Wash.  C.  C.  167;  1  Halst.  N.  J.  408;  2 
Hayw.  No.  C.  17 ;  17  Mass.  417  ■,  1  Dall. 
Penn.  378.     See  14  Conn.  445. 

When  a  partial  payment  exceeds  the  amount 
of  interest  due  when  it  is  made,  it  is  correct 
to  compute  the  interest  to  the  time  of  the  first 
payment,  add  it  to  the  principal,  subtract  the 
payment,  cast  interest  on  the  remainder  to 
the  time  of  the  second  payment,  add  it  to  the 
remainder,  and  subtract  the  second  payment, 
and  in  like  manner  from  one  payment  to  an- 
other, until  the  time  of  judgment.  1  Pick. 
Mass.  194 ;  4  Hen.  &  M.  Va.  431 ;  8  Serg.  & 
R.  Penn.  458 :  2  Wash.  C.  C.  167.  See  3 
Wash.  C.  C.  350,  396 ;  3  Cow.  N.  Y.  86. 

The  same  rule  applies  to  judgments.  2  N, 
H.  169 ;  8  Serg.  &  R.  Penn.  452. 

Where  a  partial  payment  is  made  before 
the  debt  is  due,  it  cannot  be  apportioned  part 
to  the  debt  and  part  to  the  interest.  As,  if 
there  be  a  bond  for  one  hundred  dollars,  pay- 
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able  in  one  year,  and  at  the  expiration  of 
six  months  fifty  dollars  be  paid  in,  this  pay- 
ment shall  not  be  apportioned  part  to  the 
principal  and  part  to  the  interest,  but  at  the 
end  of  the  year  interest  shall  be  charged  on 
the  whole  sum,  and  the  obligor  shall  receive 
credit  for  the  interest  of  fifty  dollars  for  six 
months.     1  Dall.  Penn.  124. 

18.  When  interest  will  be  barred.  When 
the  money  due  is  tendered  to  the  person  en- 
titled to  it,  and  he  refuses  to  receive  it,  the 
interest  ceases.  3  Campb.  296.  See  8  East, 
168  ;  3  Binn.  Penn.  295. 

Where  the  plaintifi"  was  absent  in  foreign 
parts  beyond  seas,  evidence  of  that  fact  may 
be  given  in  evidence  to  the  jury  on  the  plea 
of  payment,  in  order  to  extinguish  the  inte- 
rest during  such  absence.  1  Call,  Va,  133  ;  3 
M'Cord,  So.  C.  340  ;  1  Root,  Conn.  178.  But 
see  9  Serg.  &  R.  Penn.  263. 

Whenever  the  law  prohibits  the  payment 
of  the  principal,  interest  during  the  prohibi- 
tion is  not  demandable.  2  Dall.  Penn.  102 ;  1 
Pet.  C.  C.  524.  See,  also,  2  Dall.  Penn.  132; 
4  id.  286. 

If  the  plaintiff  has  accepted  the  principal, 
he  cannot  recover  the  interest  in  a  separate 
action.  1  Esp.  110;  3  Johns.  N.  Y.  229. 
See  14  Wend.  N.  Y.  116. 

19.  The  rate  of  interest  allowable  has  been  fixed 
in  the  various  states  of  the  United  States,  by  sta- 
tutory enactments,  as  follows : 

Alabam-a.  Eight  per  centum  per  annum  is  al- 
lowed. Notes  not  exceeding  one  dollar  bear  inte- 
rest at  the  rate  of  one  hundred  per  centum  per  an- 
num. Some  of  the  bank  charters  prohibit  certain 
banks  from  charging  more  than  six  per  cent,  upon 
bills  of  exchange,  and  notes  negotiable  at  the  bank, 
not  having  more  than  six  months  to  run;  and  over 
six  and  under  nine,  not  more  than  seven  per  cent. ; 
and  over  nine  months,  to  charge  not  more  than 
eight  per  cent.  Aiken,  Dig.  236.  Contracts  for 
more  than  the  legal  rate  are  void  only  as  to  the  in- 
terest; and  the  taking  of  usury  does  not  affect  the 
principal  sum. 

Arkanaaa.  Six  per  centum  per  annum  is  the  legal 
rate  of  interest ;  but  the  parties  may  agree  in  wri- 
ting for  the  payment  of  interest  not  exceeding  ten 
per  centum  per  annum  on  money  due  and  to  become 
due  on  any  contract,  whether  under  seal  or  not. 
Uev.  Stat.  c.  80,  ss.  1,  2.  Contracts  where  a  greater 
amount  is  reserved  are  declared  to  be  void,  except 
bills  of  exchange  and  negotiable  notes  in  the  hands 
of  a  bondjide  holder.     Rev.  Stat.  c.  80,  §  7. 

20.  California.  Ten  per  cent,  per  annum  is  the 
legal  rate;  but  parties  may'agree  for  any  rate.  Comp. 
Laws,c.  13;  11  Cal.  14. 

Connecticut.  Six  per  centum  per  annum  is  the 
amount  allowed  by  law.  The  party  stipulating  for 
more  cannot  recover  any  interest,  but  he  may  re- 
cover the  principal.     Comp.  Stat.  1854,  tit.  56. 

Delaware.  The  legal  rate  is  six  per  centum  per  an- 
num. The  person  taking  more  than  the  legal  rate 
shall  forfeit  a  sum  equal  to  the  money  lent,  one-half 
to  any  person  suing  for  the  same,  and  one-half  to  the 
state.     Rev.  Code,  c.  63,  §§  1-3. 

Florida.  Eight  per  cent,  is  allowed :  if  a  higher 
rate  is  reserved,  interest  is  forfeited.  Thompson, 
Dig.  1847,  234. 

21.  Georgia,  Eight  per  cent,  is  the  legal  rate; 
and  where  more  is  reserved  the  principal  sum  is 
alone  recoverable.     Prince,  Dig.  Ga.  Laws,  294. 

Jllinoie.     Legal  interest  is  six  per  cent.     Parties 
may  contract  for  conventional  interest  not  exceed* 
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ing  ten  per  cent.  Usurious  contracts  are  void  for 
all  interest,  but  the  principal  sum  may  be  recovered. 
See  20  III.  137. 

Jndiana.  Six  per  centum  per  annum  is  the  rate 
fixed  by  law,  except  in  Union  county.  On  the  fol- 
lowing funds  loaned  out  by  the  state,  namely,  sink- 
ing, surplus,  revenue,  saline,  and  college  funds, 
seven  per  cent.;  on  the  common  school  fund,  eight 
per  cent.  Act  of  January  31,  1842.  Contracts  for 
more  than  the  legal  rate  are  void  as  to  the  interest 
only.     Rev.  Stat.  1852,  c.  67. 

22.  loioa.  Six  per  centum  per  annum  is  the  legal 
rate ;  but  parties  may  contract  for  any  rate  not  ex- 
ceeding ten  per  cent.  The  person  taking  usury  for- 
feits ten  per  cent,  on  the  sum  loaned,  to  the  school 
fund,  but  he  may  recover  his  principal  sum  without 
interest.     Rev..  Code,  1860,  gg  1787-1793. 

Kansas.  Ten  per  cent,  is  the  legal  rate;  but 
twenty  may  be  stipulated  for.  Banks  are  not  to 
receive  more  than  six  per  cent,  or  the  amount  fixed 
by  charter.  Payments  of  more  than  twenty  per 
cent,  are  to  be  held  payments  toward  the  principal. 
Comp.  Law,  1862,  c.  116. 

Kentucky.  Six  per  cent,  per  annum  is  the  legal 
rate.  Contracts  for  more  are  void  as  to  the  excess 
above  this  rate  only.  The  principal  and  legal  in- 
terest may  be  recovered.  Rev.  Stat.  1860,  Stanton 
ed.  c.  53. 

S3.  Louisiana,  Legal  interest  is  fixed  at  the 
following  rates,  to  wit :  at  five  per  cent,  on  all  sums 
which  are  the  objectof  a  judicial  demand, — whence 
this  is  called  judicial  interest, — and  sums  discounted 
by  banks,  at  the  rate  established  by  their  charters. 
The  amount  of  conventional  interest  cannot  exceed 
ten  per  cent.  The  same  must  be  fixed  in  writing; 
and  the  testimonial  proof  of  it  is  not  admitted. 
Usurers  forfeit  all  interest ;  and  if  usurious  interest 
has  been  paid,  it  may  be  recovered  back  if  sued  for 
within  a  year.     Civ.  Code,  1930-1939,  2895. 

Maine.  Six  per  centum  per  annum  is  the  legal 
interest;  and  any  contract  for  more  is  voidable  as 
to  the  excess,  except  in  case  of  letting  cattle,  and 
other  usages  of  a  like  nature  in  practice  among 
farmers,  or  maritime  contracts  among  merchants, 
as  bottomry,  insurance,  or  course  of  exchange,  as 
has  been  heretofore  practised.  Me.  Rev.  Stat.  1857, 
c.  45.  The  innocent  indorsee  of  negotiable  paper 
may  recover  thereon  though  usurious  in  its  incep- 
tion. 

Maryland.  Six  per  centum  per  annum  is  the 
amount  limited  by  law,  in  all  cases.  Usurious  con- 
tracts are  void ;  and  persons  stipulating  for  more 
than  lawful  interest  forfeit  treble  the  amount  lent, 
one  half  to  the  state  and  the  other  to  the  prose- 
cutor.    Md.  Rev.  Code,  1860,  art.  95. 

24,  MassachuBetta.  Six  per  cent,  per  annum  la 
the  lawful  rate  for  all  sums,  for  whatever  time  lent. 
Usury  subjects  the  lender  to  a  forfeiture  of  three 
times  the  interest  and  costs,  but  does  not  avoid  the 
contract,  12  Cush.  Mass.  156;  6Metc.  Mass,  296;  7 
id.  14;  11  id.  526;  7  Pick.  Mass.  40;  and  whero 
usurious  interest  has  been  paid  threefold,  the  unlaw- 
ful interest  may  be  recovered  by  action  within  two 
years.  Gen.  Stat.  c.  53,  g§  3-5;  3  Gray,  Mass.  225; 
4  id.  593 ;  7  Mete.  Mass.  625. 

Jfickigan.  Seven  per  cent,  is  the  legal  rate  of 
interest;  but  on  stipulation  in  writing,  interest  is 
allowed  to  any  amount  not  exceeding  ten  per  cent, 
on  loans  of  money,  but  only  on  such  loans.  Rev. 
Stat.  160,  161.  The  bondjide  holder  of  negotiable 
paper  may  recover  although  usurious  in  its  incep- 
tion. The  security  by  which  usurious  interest  ia 
reserved  is  not  void,  but  may  be  made  the  founda- 
tion of  an  action  for  the  principal  and  legal  in* 
teres  t. 

25.  Minnesota.  The  legal  rate  is  seven  per  cent. ; 
but  parties  may  agree  for  any  rate.  Comp.  Stat. 
1858,  c.  30. 

Miaaiaaippi,     The  legal  interest  is  six  per  cent.,' 
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buf  on  all  bonds,  notes,  or  contracts  in  writing 
signed  by  the  debtor  for  the  bond  Jide  loan  of 
money,  expressing  therein  the  rate  of  interest 
fairly  agreed  on  between  the.  parties  for  the  use  of 
money  so  loaned,  eight  per  cent,  interest  is  allowed. 
Rev.  Code,  1857,  o.  50;  35  Miss.  540.  Usury  does 
not  avoid  the  contract:  the  lender  can  recover 'hia 
principal  and  lawful  interest. 

Missouri.  When  no  contract  is  made  as  to  inte- 
rest, six  per  cent,  per  annum  is  allowed.  But  the 
parties  may  agree  to  pay  any  higher  rate,  not 
exceeding  ten  per  cent.     Rev.  Code,  333. 

!!6>  New  Hampshire.  No  person  shall  take 
interest  for  the  loan  of  money,  wares,  or  merchan- 
dise, or  any  other  personal  estate  whatsoever, 
above  the  value  of  six  pounds,  for  the  use  or  for- 
bearance of  one  hundred  pounds,  for  a  year,  and 
after  that  rate  for  a  greater  or  lesser  sum  or  for  a 
longer  or  shorter  time.  Provided  that  nothing  in 
this  act  shall  extend  to  the  letting  of  cattle,  or 
other  usages  of  a  like  nature  in  practice  among 
farmers,  or  to  maritime  contracts  among  mer- 
chants, .as  bottomry,  insurance,  or  course  of  ex- 
change, as  hath  been  heretofore  used.  Act  of  Feb- 
ruary 12,  1791,  s.  2.  The  person  who  takes  a 
higher  rate  forfeits  three  times  the  amount  taken. 
Comp.  Stat.  1853,  c.  203. 

New  Jersey.  The  legal  rate  is  six  per  cent,  per 
annum;  and  a  usurious  contract  is  void.  In  Hud- 
son and  Essex  counties,  and  in  the  cities  of  Rah- 
way,  Paterson,  Hoboken,  and  Jersey  City,  seven  per 
cent,  may  be  taken,  provided  one  of  the  parties 
reside  within  those  places  or  out  of  the  state.  Nixon, 
Dig.  N.  J.  Laws,  173. 

3T.  Ne\o  York.  Seven  per  cent,  is  the  rate  fixed 
by  statute  for  interest  in  all  cases  except  bottomry 
and  respondentia  bonds,  and  contracts,  and  loans 
by  some  moneyed  corporations  for  a  short  period, 
for  which  latter  class  the  rate  is  restricted  to  &\x. 
per  cent.  Contracts  wherein  more  is  reserved  are 
void,  and  the  lender  is  guilty  of  a  misdemeanor 
punishable  by  fine  or  imprisonment.  3  N.  Y.  Rev. 
Btat.  5th  ed.  72. 

North  Carolina.  Six  per  cent,  per  annum  is  the 
interest  allowed  by  law.  The  banks  are  allowed 
to  take  the  interest  off  at  the  time  of  making  a 
discount.  Usurious  contracts  are  void.  Persons 
taking  more  than  legal  interest  forfeit  double  the 
money  lent,  one-half  to  the  state  and  one-half  to 
the  prosecutor.     No.  C.  Rev.  Code,  1864,  e.  114. 

il&m  Ohio.  The  legal  rate  is  six  per  cent. ',  but 
any  parties  except  banks  may  contract  for  ten  per 
cent.  Usurious  contracts  are  void  as  to  the  excess 
of  interest  only.  7  Ohio,  80.  Banks  are  obliged  to 
pay  twelve  per  cent,  interest  during  a  suspension 
of  specie  payment.     Swan,  Stat,  1860,  c.  60. 

Oregon.  Legal  interest  is  ten  per  cent,  per  an- 
num ;  but  parties  may  agree  for  any  rate,  and  for 
compound  interest. 

Pennsylvania.  Interest  is  allowed  at  the  rate 
of  six  per  cent,  per  annum  for  the  loan  or  use  of 
money  or  other  commodities.  Act  of  March  2, 
1723,  And  lawful  interest  is  allowed  on  judg- 
ments. Act  of  1700  ;  1  Smith,  Penn.  Laws,  12. 
Bee  6  Watts,  Penn.  53;  12  Serg.  &  R.  Penn.  47; 
13  tU  221,-  4'  Whart.  Penn.  221;  6  Binn.  Penn. 
435;  1  DaU.  Penn.  378,  407;  2  id.  92;  2  Pet.  538, 
B  Wheat.  355.  Any  person  taking  more  than  legal 
interest  forfeits  the  amount  lent,  one  half  to  the 
government  and  the  other  to  the  prosecutor ;  but 
Ihe  contract  is  valid. 

29.  Bhode  Island.  Six  per  cent,  is  the  lawful 
rate  on  all  loans  of  money.  The  principal  and 
lawful  interest  may  be  recovered  on  usurious  con- 
tracts.    R.  I,  Rev.  Stat.  1857,  o.  121. 

South  Carolina. .  Seven  per  cent,  per  annum 
is  the  legal  rate  of  interest.  The  taking  of  usury 
does  not  avoid  the  contract,  but  all  interest  is 
forfeited  and  the  principal  only  recoverable. 


Tennessee.  The  .interest  allowed  by  law  is  six 
per  cent,  per  annum.  When  more  is  charged,  it  is 
not  recoverable ;  but  the  principal  and  legal  inte- 
rest may  be  recovered.  Tenn.  Code,  1848,  g|  1943- 
1954. 

Texas.  The  legal  rate  is  eight  per  cent. ;  but 
parties  may  agree  for  any  rate  not  exceeding 
twelve.  Usurious  contracts  are  void  only  to  the 
extent  of  all  interest.  Hartley,  Dig.  Tex.  Laws,  art. 
1606-1611;  20  Tex.  465., 

30.  Vermont.  Six  per  cent,  per  annum  is  the  . 
legal  interest..  If  more  be  charged  and  paid,  it 
may  be  recovered  back  in  an  action  of  assumpsit. 
But  these  provisions  do  not  extend  "  to  the  letting 
of  cattle,  and  other  usages  of  a  like  nature  among 
farmers,  or  maritime  contracts,  bottomry,  or  course 
of  exchange,  as  has  been  customary."  Vt.  Comp. 
Stat.  1850,  c.  76. 

Virginia.  Interest  is  allowed  at  the  rate  of  six 
per  cent.'  per  annum.  Usurious  contracts  are  void. 
Persons  taking  usury  forfeit  double  the  money  or 
property  lent,  and  the  borrower  may  file  a  bill  in 
equity  and  compel  the  lender  to  disclose  the  terms 
of  the  loan,  and  if  usurious  the  lender  recovers  his 
principal  without  interest.     Va.  Rev.  Code,  c.  141.. 

Wisconsin.  Seven  per  cent,  per  annum  is  the 
legal  rate;  but  parties  may  contract  in  writing  for 
any  ratenot  exceeding-ten  per  cent.;  usurious  con- 
tracts are  void.     Wise.  Rev.  Stat.  1858,  c.  61. 

31.  In  Practice.  Concern  ;  advantage ; 
benefit. 

Such  a  relation  to  the  matter  in  issue  as 
creates  a  liability  to  pecuniary  gain  or  loss 
from  the  event  of  the  suit.  11  Mete.  Mass. 
395,  396. 

A  person  may  be  disqualified  to  act  as  a 
judge,  juror,  or  witness  in  a  cause  by  reason 
of  an  interest  in  the  subject-matter  in  dispute. 

As  to  the  disqualifying  interest  of  judges, 
see  Judge;  as  to  the  disqualifying  interest 
of  jurors,  see  Juroe. 

An  interest  disqualifying  a  ■witness  must 
be  legal,  as  contradistinguished  from  mere 
prejudice  or  bias  arising  from  relationship, 
friendship,  or  any  of  the  numerous  motives 
by  which  a  witness  may  be  supposed  to  be 
influenced,  Leach,  Or.  Cas.  154;  2  How.  St. 
Tr.  334,  891;  2  Hawkins,  PI.  Cr.  46,  s.  25; 
must  be  present,  1  Hoffman,  N.  Y.  21 ;  14  La. 
Ann.  417 ;  must  be  certain,  vested,  and  not  un- 
certain and  contingent,  Dougl.  134;  2  P.  Will. 
287  ;  3  Serg.  &  R.  Penn.  132;  4  Binn.  Penn. 
83;  2Yeates,  Penn.  200;  6  Johns.  N.Y.  256; 
7  Mass.  25;  25  Ga.  337;  2  Mete.  Ky.  608;  2 
Iowa,  580;  35  Penn.  St.  351;  must  be  an  in- 
terest in  the  event  of  the  cause,  or  the  verdict 
must  be  lawful  evidenceybr  or  against  him  in 
another  suit,  oj  the  record  must  be  an  instru- 
ment of  evidence  for  or  against  him.  22  Tex. 
295 ;  3  John.  Cas.  83 ;  I  Phillipps,  Ev.  36. 
But  an  interest  in  the  question  does  not  dis- 
qualify the  witness.  1  Caines,  N.  Y.  171 ;  4 
Johns.  N.  Y.  302 ;  5  id.  255  ;  1  Sere.  &  R. 
Penn.  32,  36 ;  6  Binn.  Penn.  266 ;  1  Hen.  & 
M.  Va.  165,  168. 

33.  The  magnitude  of  the  interest  is  alto- 
gether immaterial:  a  liability  for  costs  is  suf- 
ficient, 5  Term,  174;  2  Vern,  Ch,  317 ;  2  Me. 
194;  11  Johns.  N,  Y.  57, 

Interest  will  not  disqualify  a  person  as  a 
witness  if  he  has  an  equal  interest  on  both 
sides,     7  Term,  480,  481,  n.;   1  Bibb,  Ky. 
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298  ;  2  Mass.  108;  2  Serg.  &  R.  Penn.  119; 
6  Penn.  St.  322. 

The  objection  to  incompetency  on  the 
ground  of  interest  may  be  removed  by  an 
extinguishment  of  that  interest  by  means  of, 
a  release,  executed  either  by  the  witness, 
■when  he  -would  receive  an  advantage  by  his 
testimony,  or  by  those  who  have  a  claim  upon 
h  ni,  when  his  testimony  would  be  evidence 
of  his  liability.  The  objection  may  also  be 
removed  by  payment.  Starkie,  Ev.  pt.  4,  p. 
757.  Under  the  statutes  of  some  of  the  states, 
it  is  no  limger  a  cause  of  objection  to  the 
competency  of  witnesses  that  they  have  an 
interest  in  the  subject-matter  in  issue.  See, 
generally,  Greenleaf,  Starkie,  Phillipps,  Evi- 
dence, 

INTEREST,  MARITIME.  See  Maki- 
TiME  Interest. 

INTEREST  OR  NO  INTEREST.  A 
provision  in  a  policy  of  insurance,  which  im- 
ports that  the  policy  is  to  be  good  though  the 
insured  have  no  insurable  interest  in  the  sub- 
ject-matter. This  constitutes  a  wager  policy, 
which  is  bad  in  England,  by  statute  19  Geo. 
II.  c.  37,  and,  generally,  from  the  policy  of 
the  law.     2  Parsons,  Mar.  Law,  89,  note. 

INTERFERENCE.  The  state  of  things 
which  exists  when  a  person  applies  for  a 
patent  which  if  granted  would  cover  any 
of  the  patentable  ground  occupied  by  any 
existing  patent,  or  by  any  patent  for  which 
an  application  is  then  pending.  An  investi- 
gation is  ordered  by  the  commissioner  of 
patents,  for  the  purpose  of  determining  which 
of  the  parties  was  the  first  to  make  the  in- 
vention, or  that  portion  of  it  from  which 
the  interference  results.  When  the  contro- 
versy is  between  two  applications,  a  patent 
will  be  finally  granted  to  him  who  is  shown 
to  be  the  first  inventor,  and  will  be  denied  to 
the  other  applicant  so  far  as  the  point  thus 
controverted  is  concerned.  But  if  the  inter- 
ference is  between  an  application  on  the  one 
hand  and  an  actual  patent  on  the  other,  as 
there  is  no  power  in  the  patent  office  to  can- 
cel the  existing  patent,  all  that  can  be  done 
is  to  grant  or  withhold  from  the  applicant 
the  patent  he  asks.  If  the  patent  is  granted 
to  him,  there  will  be  two  patents  for  the 
same  thing.  The  two  parties  will  stand  upon 
a  footing  of  equality,  and  must  settle  their 
rights  by  a  resort  to  the  courts,  in  the  manner 
provided  by  the  act  of  congress.  In  interfer- 
ence cases,  each  party  is  allowed  to  take  the 
testimony  of  witnesses  in  accordance  with 
rules  established  by  the  patent  office.  See 
Act  of  July  4,  1836,  ??  8,  16. 

INTERIM  (Lat.).  In  the  mean  time; 
meanwhile.  An  assignee  ad  interim  is  one 
appointed  between  the  time  of  bankruptcy 
and  appointment  of  the  regular  assignee.  2 
Bell,  Comm.  355. 

'     INTERLINEATION.   Writing  between 
two  lines. 

Interlineations  are  made  either  before  or 
aftee  the  execution  of  an  instrument  Those 
^■^A/^zi   T^afnrA   shniild    hft   Tiotfid    Tirfivinnslv  in 


its  execution;  those  made  after  are  mad* 
either  by  the  party  in  whose  favor  they  are, 
or  by  strangers. 

When  made  by  the  party  himself,  whether 
the  interlineation  be  material  or  immaterial, 
they  render  the  deed  void,  1  Gall.  C.  C.  71,  - 
unless  made  with  the  consent  of  the  opposite  • 
party.  See  11  Coke,  27  a;  9  Mass.  307  ;  15 
Johns.  N.  Y.  293;  1  Dall.  Penn.  57;  1 
Halst.  N.  J.  215.  But  see  1  Pet.  C.  C.  364; 
5  Harr.  &  J.  Md.  41;  2  La.  290;  4  Bingh, 
123;  Fitzg.  207,  223;  2  Penn.  St.  191. 

When  the    interlineation   is   made   by   a  : 
stranger,   if   it  be  immaterial   it  will    not 
vitiate  the  instrument,  but  if  it  be  material-, 
it  will,  in  general,  avoid  it.    See  Cruise,  Dig.  . 
tit.  32,  c.  26,  s.  8;  Comyns,  Dig.  Fait  (F  1). 
See  Ai'TERATioN ;  Ekasuee. 

INTERLOCUTORY.  Something  which 
is  done  between  the  commencement  and  the 
end  of  a  suit  or  action  which  decides  some  ' 
point  or  matter,  which,  however,  is  not  a  final 
decision  of  the  matter  in  issue:  as,  interlo- 
cutory judgments,  or  decrees,  or  orders.  See 
Decree;  Judgment. 

INTERLOPERS.  Persons  who  inter- 
rupt the  trade  of  a  company  of  merchants, 
by  pursuing  the  same  business  with  them  in 
the  same  place,  without  lawful  authority. 

INTERNATIONAL  LAW.  The  sys- 
tem of  rules  which  Christian  states  acknow- 
ledge to  be  obligatory  upon  them  in  their  re- 
lations to  each  other  and  to  each  other's  sub-  . 
jects.  It  is  the  jus  inter  gentes,  as  distin- 
guished from  the  JUS  gentium. 

2.  The  scientific  basis  of  these  rules  is  to  be  . 
found  in  natural  law,  or  the  doctrine  of  rights 
and  of  the  state ;  for  nations,  like  smaller 
communities  and  individuals,  have  rights 
and  correlative  obligations,  moral  claims  and 
duties.  Hence  it  might  seem  as  if  the  science 
consisted  simply  of  deductions  from  certain 
fundamental  propositions  of  natural  right; 
but  this  is  far  from  being  the  case,  for 
national  intercourse  is  the  most  voluntary 
possible,  and  takes  a  shape  widely  different 
from  a  system  of  natural  justice.  It  would 
be  true  to  say  that  this  science,  like  every 
department  of  moral  science,  can  require 
nothing  unjust;  but,  on  the  other  hand,  the 
actual  law  of  nations  contains  many  pro- 
visions which  imply  a  waiver  of  just  rights ; 
and,  in  fact,  a  great  part  of  the  modern  im- 
provements in  this  code  are  due  to  the  spirit 
of  humanity  controlling  the  spirit  of  justice, 
and  leading  the  circle  of  Christian  nations 
freely  to  abandon  the  position  of  rigorous 
right  for  the  sake  of  mutual  convenience  or 
good  will. 

3.  So  much  for  the  general  foundation  of 
international  law.  The  particular  sources 
are  the  jural  and  the  moral.  The  jural  ele- 
ments SLve,  first,  the  rights  of  states  as  such, 
deducible  from  the  nature  of  the  state  and  i 
from  its  office  of  a  protector  to  those  who  live 
under  its  law ;  second,  those  rights  which  the  j 
state   shares  with  individuals,  and  in  part 
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perty,  contract,  and  reputation ;  and,  third, 
the  rights  which  arise  when  it  is  wronged, 
as  those  of  self-protection  and  redress.  To 
these  have  been  joined  by  some  the  rights  of 
punishment  and  of  conquest, — the  latter,  at 
least,  without  good  reason ;  for  there  is  and 
can  be  no  naked  right  of  conquest,  irrespect- 
ive of  redress  and  self-protection.  The  moral 
elements  are  the  duties  of  humanity,  comity, 
and  intercourse. 

4.  Various  divisions  of  international  law 
have  been  proposed,  but  none  are  of  any 
great  importance.  One  has  been  into  natu- 
ral and  voluntary  law,  in  which  latter  con- 

">iventional  or  treaty  law  and  customary  are 
embraced.  Another,  somewhat  similar,  separ 
rates  international  rules  into  those  which  are 
deduoible  from  general  natural  jus,  those 
which  are  derived  from  the  idea  of  estate, 
and  those  which  grow  put  of  simple  compact. 
Whatever  division  be  made,  it  is  to  be  ob- 
served that  nations  are  yo\\aitaiy,  first,  in  de- 
ciding the  question,  what  intercourse  they  will 
hold  with  each  other ;  second,  that  they  are 
voluntary  in  defining  their  rights  and  obliga- 
tions, moral  claims  and  duties,  although  these 
have  an  objective  existence  beyond  the  con- 
trol of  the  will  of  nations ;  and,  third,  that 
when  international  law  has  arisen  by  the 
free  assent  of  those  who  enter  into  certain 
arrangements,  obedience  to  its  provisions  is 
as  truly  in  accordance  with  natural  law — 
which  requires  the  observance  of  contracts — 
as  if  natural  law  had  been  intuitively  dis- 
cerned or  revealed  from  heaven  and  no  con- 
sent had  been  necessary  at  the  outset. 

5.  The  aids  in  ascertaining  what  interna- 
tional law  is  or  has  been,  are  derived  from 
the  searcodes  of  medieval  Europe,  especially 
the  Consolato  del  Mare ;  from  treaties,  espe- 
cially those  in  which  a  large  part  of  Europe 
has  had  a  shave,  like  the  Treaties  of  West- 
phalia; from  judicial  decisions,  state  papers 
on  controverted  points,  and  the  treatises  of 
text-writers.  Among  the  latter,  Grotius  led 
the  way  in  the  seventeenth  century,  while 
Puffendorf,  fifty  years  afterwards,  from  his 
having  confounded  the  law  of  nature  with 
that  of  nations,  has  sunk  into  deserved  ob- 
livion. In  the  next  century,  Cornelius  van 
Bynkershoek,  although  the  author  of  no  con- 
tinuous work  embracing  the  whole  of  our 
science,  ranks  among  its  ablest  expounders, 
through  his  treatises  entitled,  De  Dominio 
Maris,  De  Foro  Legatorum,  and  Qucestiones 
Juris  Publici.  In  the  middle  of  the  eigh- 
teenth century,  Vattel,  a  disciple  of  the  Wol- 
fian  philosophy,  published  a  clear  but  some- 
what superficial  treatise,  which  has  had  more 
than  its  due  share  of  popularity  down  to  the 
present  day.  Of  the  very  numerous  modern 
works  we  can  only  name  that  of  Kliiber,  in 
French  and  German  (1819  and  since),  that 
of  De  Martens,  which  came  to  a  fifth  edition 
in  1855,  and  those  of  Wheaton  (1855, 6th  ed.) 
and  of  Hoff'ter  (1855,  3d  ed.),  which  two  last 
are  the  leading  authorities, — the  former  for 
the  English-speaking  lands,  the  latter  for  the 
Germans.    The  literature  of  the  science  must 


be  drawn  from  Von  Ompteda  and  his  conti- 
nuator,  Von  Kamptz,  or  from  the  more  re- 
cent work  of  Von  Mohl  (Erlangen,  1855-58), 
in  which,  also,  an  exposition  of  the  history 
is  included.  The  excellent  works  of  Ward 
(Inquiry  into  the  Foundation  and  History  of 
the  Law  of  Nations,  etc.)  and  of  Wheaton 
(History  of  the  Law  of  Nations  from  the 
Earliest  Times  to  the  Treaty  of  Washington 
in  1842)  are  of  the  highest  use  to  all  who 
would  study  the  science,  as  it  ought  to  be 
studied,  as  the  offshoot  and  index  of  a  pro- 
gressive Christian  civilization. 

6.  Among  the  provisions  of  international 
law,  we  naturally  start  from  those  which 
grow  out  of  the  essence  of  the  individual 
state.  The  rights  of  the  state,  as  such,  may 
be  comprised  under  the  term  sovereignty,  or 
be  divided  into  sovereignty,  independence, 
and  equality ;  by  which  latter  term  is  in- 
tended equality  of  rights.  Sovereignty  and 
independence  are  two  sides  of  the  same  pro- 
perty, and  equality  of  rights  necessarily  be- 
longs to  sovereign  states,  whatever  be  their 
size  or  constitution  ;  for  no  reason  can  be  as- 
signed why  all  states,  as  they  have  the  same 
powers  and  destination  in  the  system  of 
things,  should  not  have  identically  the  same 
rights.  States  are  thus,  as  far  as  other  states 
are  concerned,  masters  over  themselves  and 
over  their  subjects,  free  to  make  such  changes 
in  their  laws  and  constitutions  as  they  may 
choose,  and  yet  incapable  by  any  change, 
whether  it  be  union,  or  separation,  or  what- 
ever else,  of  escaping  existing  obligations. 
With  regard  to  every  state,  international  law 
only  asks  whether  it  be  such  in  reality,  whe- 
ther it  actually  is  invested  with  the  proper- 
ties of  a  state.  With  forms  of  government 
international  law  has  nothing  to  do.  All 
forms  of  government,  under  which  a  state 
can  discharge  its  obligations  and  duties  to 
others,  are,  so  far  as  this  code  is  concerned, 
equally  legitimate. 

7.  Thus,  the  rule  of  non-intervention  in  the 
affairs  of  other  states  is  a  well-settled  princi- 
ple of  international  law.  In  the  European 
system,  however,  there  is  an  acknowledged 
exception  to  this  rule,  and  also  a  claim  on 
the  part  of  certain  states  to  a  still  wider  de- 
parture from  the  rule  of  non-intervention, 
which  other  states  have  not  as  yet  admitted. 

It  is  conceded  that  any  political  action  of 
any  state  or  states  which  seriously  threatens 
the  existence  or  safety  of  others,  any  disturb- 
ance of  the  balance  of  power,  may  be  resisted 
and  put  down.  This  must  be  regarded  as  an 
application  of  the  primary  principle  of  self- 
preservation  to  the  affairs  of  nations. 

But  when  certain  states  claim  a  right  to 
interfere  in  the  internal  affairs  of  others  in 
order  to  suppress  constitutional  movements 
and  the  action  of  a  people  without  its  own 
sphere,  this  is  as  yet  an  unauthorized  ground 
of  interference.  The  plea  here  is,  on  the  part 
of  those  states  which  have  asserted  such  a 
right,  especially  of  Austria,  Prussia,  Russia, 
and  at  times  of  France,  that  internal  revo- 
lutions are  the  result  of  wide-spread  conspi* 
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racies,  and  if  successful  anywhere  are  fatal 
to  the  peace  and  prosperity  of  all  absolute  or 
non-constitutional  governments.  The  right, 
if  admitted,  would  destroy  by  an  internar 
tional  law  all  power  of  the  people  in  any 
state  over  their  government,  and  would  place 
the  smaller  states  under  the  tutelage  of  two 
or  three  of  the  larger.  England  has  always 
protested  against  this  enlargement  of  the 
right  of  interference,  and  France  has  esta- 
blished more  than  one  revolutionary  govern- 
ment in  spite  of  it. 

8.  In  the  notion  of  sovereignty  is  involved 
paramount  exclusive  jurisdiction  within  a 
certain  territory.  As  to  the  definition  of  ter- 
ritory, international  law  is  tolerably  clear. 
Beside  the  land  and  water  included  within 
the  line  of  boundary  separating  one  state  from 
another,  it  regards  as  territory  the  coast- water 
to  the  distance  of  a  marine  league,  and  the 
portions  of  sea  within  lines  drawn  between 
headlands  not  very  remote,  or,  in  other  words, 
those  parts  of  the  sea  which  are  closely  con- 
nected with  a  particular  country  when  it 
needs  to  defend  itself  against  attack  and  its 
laws  are  exposed  to  violation.  The  high  sea, 
on  the  other  hand,  is  free,  and  so  is  every 
avenue  from  one  part  of  the  sea  to  another, 
which  is  necessary  for  the  intercourse  of  the 
world.  It  has  been  held  that  rivers  are  ex- 
clusively under  the  jurisdiction  of  countries 
through  which  they  flow,  so  that  the  dwellers 
on  their  upper  waters  have  no  absolute  right 
of  passage  to  and  from  the  sea;  but  prac- 
tically, at  present,  all  the  rivers  which  divide 
or  run  through  different  states  are  free  for 
all  those  who  live  upon  them,  if  not  for  all 
mankind.  It  has  been  claimed  that  ships 
are  territory ;  but  it  is  safer  to  say  that  they 
are  under  the  jurisdiction  of  their  own  state 
until  they  come  within  that  of  another  state. 
By  comity,  public  vessels  are  exempt  from 
foreign  jurisdiction,  whether  in  foreign  ports 
or  elsewhere. 

9.  The  relations  of  a  state  to  aliens,  espe- 
cially within  its  borders,  come  next  under 
review.  Here  it  cannot  be  affirmed  that  a 
state  is  obligated,  in  strict  right,  to  admit 
foreigners  into  or  to  allow  them  transit  across 
its  territory,  or  even  to  hold  intercourse  with 
them.  All  this  may  be  its  duty  and  per- 
haps, when  its  territory  affords  the  only  con- 
venient pathway  to  the  rest  of  the  world  or 
its  commodities  are  necessary  to  others  of 
mankind,  transit  and  intercourse  may  be  en- 
forced. But,  aside  from  these  extreme  cases, 
intercourse  is  only  a  duty,  and  not  definable 
with  precision,  as  is  shown  by  the  endless 
varieties  of  commercial  treaties.  It  can  only 
be  said  that  the  practice  of  Christian  states 
is  growing  more  and  more  liberal,  both  as 
regards  admitting  foreigners  into  their  terri- 
tories and  to  the  enjoyment  of  those  rights 
of  person  and  property  which  the  natives 
possess,  and  as  regards  domiciliating  them, 
or  even  incorporating  them,  afterwards,  if 
they  desire  it,  into  the  body  politic.  See 
Alien. 

The   multiplied   and  very  close  relations 


which  have  arisen  between  nations  in  mo. 
dern  times,  through  domiciled  or  temporary 
residents,  have  given  rise  to  the  question. 
What  law,  in  particular  cases  involving  per- 
sonal status,  property,  contracts,  family  rights, 
and  succession,  shall  control  the  decisions  of 
the  courts?  Shall  it  be  always  the  lex  loci, 
or  sometimes  some  other?  The  answers  to 
these  questions  are  given  in  private  internar 
tional  law,  or  the  conflict  of  law,  as  it  is 
sometimes  called, — a  very  interesting  branck 
of  law,  as  showing  how  the  Christian  nations 
are  coming  from  age  to  age  nearer  to  one  an- 
other in  their  views  of  the  private  relations 
of  men.     See  Conflict  of  Laws. 

lO.  Intercourse  needs  its  agents,  both  those 
whose  office  it  is  to  attend  to  the  relations  of 
states  and  the  rights  of  their  countrymen  in 
general,  and  those  who  look  after  the  com- 
mercial interests  of  individuals.  The  former 
share  with  public  vessels,  and  with  sovereigns 
travelling  abroad,  certain  exemptions  from 
the  law  of  the  land  to  which  they  are  sent. 
Their  persons  are  ordinarily  inviolate ;  they 
are  not  subject  to  foreign  civil  or  criminal 
jurisdiction ;  they  are  generally  exempt  from 
imposts;  they  have  liberty  of  worship,  and  a 
certain  power  over  their  trains,  who  likewise 
share  their  exemptions.  Only  within  five 
centuries  have  ambassadors  resided  perma^ 
nently  abroad, — a  change  which  has  had  an 
important  effect  on  the  relations  of  states. 
Consuls  have  almost  none  of  the  privileges 
of  ambassadors,  except  in  countries  beyond 
the  pale  of  Christianity. 

Nations,  like  individuals,  have  the  right 
of  contracts,  and  their  treaties  are  subject  to 
the  same  rules  of  interpretation  and  of  mo- 
rality which  govern  in  municipal  law.  An 
interesting  description  of  treaties  are  those 
of  guaranty,  by  which  sometimes  a  right  of 
intervention  in  the  affairs  of  other  states  is 
secured  beforehand. 

But  treaties  may  be  broken,  and  all  other 
rights  invaded ;  and  there  is  no  court  of 
appeal  where  wrongs  done  by  states  can  be 
tried.  The  rights  of  self-defence  and  of  re- 
dress now  arise,  and  are  of  such  importance 
that  but  for  redress  by  force  or  war,  and  to 
prevent  war,  international  law  would  be  a 
very  brief  science.  The  laws  and  usages  of 
modern  warfare  show  a  great  advance  of  the 
nations  in  humanity  since  the  middle  ages. 
The  following  are  among  the  leading  princi- 
ples and  usages: — 

That  declarations  of  war,  as  formerly  prac- 
tised, are  unnecessary ;  the  change  in  this  re- 
spect being  due  chiefly  to  the  intimate  know- 
ledge which  nations  now  have,  through  resi- 
dent ambassadors  and  in  other  ways,  of  each 
other's  movements  and  dispositions. 

That  at  the  opening  of  war  the  subjects 
of  one  hostile  state  within  the  territory  of 
another  are  protected  in  their  persons  and 
property,  and  this  notwithstanding  it  is  con- 
ceded that  by  strict  right  such  property  is 
liable  to  confiscation. 

That  war  is  waged  between  states,  and  by 
the  active  war  agents  of  the  parties,  but  that 
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non-oombatarits  are  to  be  uninjured  in  per- 
'■'son  and  property  by  ari  invading  army.  Con- 
^tributions  or  requisitions,*  however,  are  still 
.collected  from  a  conquered  or  occupied  terri- 
•'tory,  and  property  ia  taken  for  the  uses  of 
/armies  at  a  compensation. 
«  That  combatants,  ■when  surrendering  them- 
selves in  battle,  are  spared,  and  are  to  be 
'  treated  with  humanity  during  their  captivity, 
'-until  exchanged  or  ransomed. 
^  That  even  public  property,  when  not  of  a 
military  character,  is  exempt  from  the  ordi- 
inary  operations  of  war,  unless  necessity  re- 

-  quires  the  opposite  course. 

>■     That  in  the  storming  of  inhabited  towns 

freat  license  has  hitherto  been  given  to  the 
esieging  party;  and  this  is  one  of  the  blots 
.of  modern  as  well  as  of  ancient  warfare. 
/But  humane  commanders  avoid  the  bom- 
bardment of  fortified  towns  as  far  as  possible ; 
■  while  mere  fortresses  may  be  assailed  in  any 
manner. 

■,'  The  laws  of  sea-warfare  have  not  as  yet 
come  up  to  the  level  of  those  of  land-warfare. 
■Especially  is  capture  allovved  on  the  sea  in 
cases  where  it  would  not  occur  on  the  land. 
Yet  there  are  indications  of  a  change  in  this 
respect :  privateering  has  been  abandoned  by 
many  states,  and  there  is  a  growing  demand 
ithat  all  capture  upon  the  sea,  even  from 

-  enemies,  except  for  violations  of  the  rules  of 
:iO()ntraband,  blockade,  and  search,  shall  cease. 
-See  Capture. 

11.  When  captures  are  made  on  the  sea, 
the  title,  by  modern  law,  does  not  fully  vest 
in  the  captor  at  the  moment,  but  needs  to 
pass  under  the  revision  of  a  "competent  court. 
The  captured  vessel  may  be  ransomed  on 
■the  sea,  unless  municipal  law  forbids,  and 
the  ransom  is  of  the  nature  of  a  safe-con- 
duct. If  a  vessel  is  recaptured,  or  rescued 
ifrom  other  perils,  a  compensation  is  due  to 
-the  rescuer,  which  is  called  salvage;  which 
see. 

In  modern  international  law,  questions  of 
neutrality  play  a  great  part.  A  neutral  is 
one,  strictly,  who  affords  assistance  to  neither 
^arty;  for  assistance  afforded  to  both  alike, 
'in  almost  every  case,  would  benefit  one 
party  and  be  of  little  use  to  the  other.  The 
neutral  territory,  on  land  and  sea,  must  be 
untouched  by  the  war ;  and  for  all  violations 
fpf  this  rule  the  neutral  can  take  or  demand 
satisfaction. 

•    The  principal  liabilities  of  neutral  trade 
are  the  following: — 

■•  In  regard  to  the  nationality  of  goods  and 
vessels,  the  rule,  on  the  whole,  has  been  that 
eBemy's  goods  were  exposed  to  capture  on 
any  vessel,  and  neutral's  safi-  on  any,  and 
*hat  the  neutral  vessel  was  not  guilty  for 
having  enemy's  goods  on  board.  Owing  to 
the  declaration  of  the  Peace  of  Paris  in  1856, 
the  humane  rule  that  free  ships  make  free 
goods  will  no  doubt  become  universal. 
.  Certain  articles  of  especial  use  in  war  are 
Bailed  contraband,  and  are  liable  to  capture. 
But  the  list  has  been  stretched  by  bellige- 
rents, especially  by  England,  so  as  to  include 


ha,val  stores  and  provisions;  and  then,  to 
cure  the  hardship  of  the  rule.'another — the 
rule  of  pre-emption — has  been  introduced. 
The  true  doctrine  with  regard  to  contraband 
seems  to  be  that  nothing  can  be  so  called 
unless  nations  have  agreed  so  to  consider  it; 
or,  in  other  words,  that  articles  cannot  become 
occasionally  contraband  owing  to  the  con- 
venience of  a  belligerent.     See  Contraband. 

An  attempt  of  a  neutral  ship  to  enter  a 
blockaded  place  is  a  gross  violation  of  neti- 
trality ;  and,  as  in  cases  of  contraband  trade 
the  goods,  so  here  the  guilty  vessel  is  confis- 
cated. But  blockade  must  exist  in  fact,  and 
not  alone  upon  paper,  must  be  made  known 
to  neutrals,  and,  if  discontinued,  must  be 
resumed  with  a  new  notification.  See  Block- 
ade. 

To  carry  out  the  rights  of  war,  the  right  of 
search  is  indispensable ;  and  such  search  ought 
to  be  submitted  to  without  resistance.  Search 
is  exclusively  a  war  right,  excepting  that  ves- 
sels in  peace  can  be  arrested  near  the  coast 
on  suspicion  of  violating  revenue  laws,  and 
anywhere  on  suspicion  of  piracy.  The  slave- 
trade  not  being  piracy  by  the  law  of  nations, 
vessels  of  other  nations  cannot  be  searched 
on  suspicion  of  being  engaged  in  this  traffic. 
And  here  comes  in  the  question  which  has 
agitated  the  two  leading  commercial  stites 
of  Christendom: — How  shall  it  be  known 
that  a  vessel  is  of  a  nationality  which  renders 
search  unlawful?  The  English  claim,  and 
justly,  that  they  have  a  right  to  ascertain 
this  simple  fact  by  detention  and  examina^ 
tion ;  the  United  States  contend  that  if  in  so 
doing  mistakes  are  committed,  compensatioli 
is  due,  and  to  this  England  has  agreed. 

INTERNUNCIO.  A  minister  of  a  se- 
cond order,  charged  with  the  affairs  of  the 
court  of  Rome,  where  that  court  has  no  nun- 
cio under  that  title. 

INTERPELATION.  In  CivU  Law. 
The  act  by  which,  in  consequence  of  an 
agreement,  the  party  bound  declares  that  he 
will  not  be  bound  beyond  a  certain  time. 
Wolff,  Inst.  Nat.  I  752. 

In  the  case  of  a  lease  from  year  to  year,  or 
to  continue  as  long  as  both  parties  please,  a 
notice  given  by  one  of  them  to  the  other  of 
a  determination  to  put  an  end  to  the  contract 
would  bear  the  name  of  interpelation. 

INTERPLEADER.  In  Practice.  A 
proceeding  in  the  action  of  detinue,  by  which 
the  defendant  states  the  fact  that  the  thing 
sued  for  is  in  his  hands,  and  that  it  is  claimed 
by  a  third  person,  and  that  whether  such 
person  or  the  plaintiff  is  entitled  to  it  is 
unknown  to  the  defendant,  and  thereupon 
the  defendant  prays  that  a  process  of  gar- 
nishment may  be  issued  to  compel  such  third 
person  so  claiming  to  become  defendant  in 
his  stead.  3  Reeve,  Hist.  Eng.  Law,  c.  23; 
Mitford,  Eq.  PI.  Jeremy  ed.  141 ;  Story,  Eq. 
Jur.  gS  800,  801,  802.  Interpleader  is  al- 
lowed to  avoid  inconvenience ;  for  two  parties 
claiming  adversely  to  each  other  cannot  be 
entitled   to  the   same  thing,  Brooke,  Abr. 
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Interpleader,  4;  hence  the  rule  which  re- 
quires the  defendant  to  allege  that  different 
parties  demand  the  same  thing. 

If  two  persons  sue  the  same  person  in 
detinue  for  the  thing,  and  both  actions  are 
depending  in  the  same  court  at  the  same 
time,  the  defendant  may  plead  that  fact, 
produce  the  thing  [e.g.  a  deed  or  charter)  in 
court,  and  aver  his  readiness  to  deliver  it  to 
either  as  the  court  shall  adjudge,  and  there- 
upon pray  that  they  may  interplead.  In  such 
a  case  it  has  been  settled  that  the  plain- 
tiff whose  writ  bears  the  earliest  teste  has 
ithe  right  to  begin  the  interpleading,  and  the 
other  will  be  compelled  to  answer.  Brooke, 
Abr.  Interpleader,  2. 

For  the  law  in  regard  to  interpleader  in 
equity,  see  Bill  of  Intehpleadee. 

INTERPRETATION.  The  discovery 
and  representation  of  the  true  meaning  of 
any  signs  used  to  convey  ideas.  Lieber,  Leg. 
and  Pol.  Hermeneutios. 

The  "true  meaning"  of  any  signs  is  that  meaning' 
which  those  who  used  them  were  desirous  of  ex- 
pressing. A  person  adopting  or  sanctioning  them; 
"uses"  them  as  well  as  their  immediate  author. 
Both  parties  to  an  agreement  equally  make  use  of 
the  signs  declaratory  of  that  agreement,  though 
one  only  is  the  originator,  and  the  other  may  be; 
entirely  passive.  The  most  common  signs  used  to 
convey  ideas  are  words.  When  there  is  a  contra- 
diction in  signs  intended  to  agree,  resort  must  be 
had  to  construction, — that  is,  the  drawing  of  con- 
clusions from  the  given  %igns,  respecting  ideas 
which  they  do  not  express.  Construction  is  usually 
confounded  with  interpretation.  A  distinction 
between  the  two,  first  made  in  the  Leg.  and  Pol. 
Hermeneutios,  has  been  adopted  by  Greenleaf  and 
■other  American  and  European  jurists.  Hermeneu- 
tics  includes  both. 

Close  interpretation  (interpretatio  restricta) 
is  adopted  if  just  reasons,  connected  with  the 
fbrmatiou  and  character  of  the  text,  induce 
us  to  take'  the  words  in  their  narrowest 
meaning.  This  species  of  interpretation  has 
generally  been  called  literal,  but  the  term  is 
inadmissible.     Lieber,  Herm.  66. 

Extensive  interpretation  {interpretatio  ex- 
tensiva,  called,  also,  liberal  interpretation) 
adopts  a  more  comprehensive  signification  oi 
the  word. 

Extravagant  interpretation  {interpretatio  ex- 
eedens)  is  that  which  substitutes  a  meaning 
evidently  beyond  the  true  one:  it  is,  there- 
fore, not  genuine  interpretation. 

Free  or  unrestricted  interpretation  {inter- 
pretatio soluta)  proceeds  simply  on  the 
J;eneral  principles  of  interpretation  in  good 
aith,  nt)t  bound  by  any  specific  or  superior 
principle. 

Limited  or  restricted  interpretation  {inter- 
pretatio limitata)  is  when  we  are  influenced 
by  other  principles  than  the  strictly  herme- 
neutic  ones.     Ernesti,  Institutio  Interpretis. 

Predestined  interpretation  {interpretatio  pre- 
desitinala)  takes  place  if  the  interpreter, 
laboring  under  a  strong  bias  of  mind,  makes 
•the  text'  subservient  to  his  preconceived 
views  or  desires.  This  includes  artful  inter- 
pretation {interpretatio  vajer),  by  which  the 


interpreter  seeks  to  give  a  meaning  to  the 
text  other  than  the  one  he  knows  to  haVa 
been  intended. 

9.  The  civilians  divide  Interpretation  into : — 

Authentic  [interpretMio  authehtica),  which  pro- 
ceeds from'  the  author  himself. 

Usual  (interpretatio  usualia),  when  the  interpreta- 
tion is  on  the  ground  of  usage. 

Doctrinal  {interpretatio  doctrinalis),  when  made 
agreeably  to  rules  of  science.  Doctrinal  interpret- 
ation is  subdivided  into  extensive,  restrictive,  and 
declaratory :  extensive,  whenever  the  reason  of  a 
propositibn  has  a  broader  sense  than  its  terms,  and 
it  is  consequently  applied  to  a  case  which  had  not 
been  explained :  restrictive,  when  the  expressions 
have  a  greater  latitude  than  the  reasons ;  and  de- 
claratory, when  the  reasons  and  terms  agree,  but 
it  is  necessary  to  settle  the  meaning  of  some  term 
or  terms  to  make  the  sense  complete. 

3.  The  following  are  the  elementary  prin- 
ciples and  rules  of  interpretation  and  'con- 
struction, which  are  here  given  together  on 
account  of  their  intimate  connection  and  the 
diflculty  of  separating  them. 

There  can  be  no  sound  interpretation  with- 
out good  faith  and  common  sense.  The  ob- 
ject of  all  interpretation  and  construction 
is  to  ascertain  the  intention  of  the  authors, 
even  so  far  as  to  control  the  literal  signiflcar 
tion  of  the  words ;  for  verba  ita  aunt  intelli- 
genda  ut  res  magis  valeat  quam  pereat. 
Words  are,  therefore,  to  be  taken  as  those 
who  used  them  intended,  which  must  be 
presumed  to  be  in  their  popular  and  ordinary 
signification,  unless  there  is  some  good  reason 
for  supposing  otherwise,  as  where  technical 
terms  are  used:  quoties  in  verbis  nulla  est 
ambiguitas  ibi  nulla  expositio  contra  verba 
fienda  est.  When  words  have  two  senses, 
of  which  one  only  is  agreeable  to  the  law, 
that  one  must  prevail,  Cowp.  714;  when 
they  are  inconsistent  with  the  evident  inten- 
tion, they  will  be  rejected,  2  Atk.  Ch.  32; 
when  words  are  inadvertently  omitted,  and 
the  meaning  is  obvious,  they  will  be  supplied 
by  inference  from  the  context.  Impossible 
things  cannot  be  required.  The  subject- 
matter  and  nature  of  the  context,  or  its  ob- 
jects, causes,  effects,  consequences,  or  pre- 
cedents, or  the  situation  of  the  parties,  must 
often  be  consulted  in  order  to  arrive  at  their 
intention,  as  when  words  have,  when  lite- 
rally construed,  either  no  meaning  at  all  or 
a  very  absurd  one.  The  whole  of  an  instru- 
ment must  be  viewed  together,  and  not  each 
part  taken  separately ;  and  effect  must  be 
given  to  every  part,  if  possible.  Assistance 
must  be  sought  from  the  more  near  before 
proceeding  to  the  remote.  When  one  part 
is  totally  repugnant  to  the  rest,  it  will  be 
stricken  out;  but  if  it  is  only  explanatory 
it  will  operate  as  a  limitation.  Reference  to 
the  lex  loci  or  the  usage  of  a  particular  placfe 
or  trade  is  frequently  necessary  in  order  to 
explain  the  meaning.  4  East,  135;  2  Bos. 
&  P.  164;  3  Starkie,  Ev.  1036;  6  Term,  320^ 
16  Serg.  &  R.  Penn.  126. 

4.  Words  spoken  cannot  vary  the  terms  of 
a  written  agreement;  they  may  overthrow  it. 
Words  spoken  at  the  time  of  the  making  of 
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a  written  agreement  are  merged  in  the  writ- 
ing. 5  Coke,  26;  2  Barnew.  &  C.  634;  4 
Taunt.  779.  But  there  are  exceptions  to  this 
rule,  as  in  a  case  of  fraud.  1  Serg.  &  R. 
Penn.  464;  10  id.  292.  Where  there  is  a 
latent  ambiguity  which  arises  only  in  the 
application  and  does  not  appear  upon  the 
face  of  the  instrument,  it  may  be  supplied 
by  other  proof;  ambiguUas  verborum  latens 
verificatione  supplelur.  1  Dall.  Penn.  426;  4 
id.  340;  3  Serg.  &  R.  Penn.  609.  The  rule 
that  an  agreement  is  to  be  construed  most 
strongly  against  the  party  benefited  can  only 
je  applied  in  doubtful  cases.  The  more 
the  text  partakes  of  a  solemn  compact,  the 
stricter  should  be  its  construction.  Penal 
statutes  must  be  strictly  interpreted ;  reme- 
dial ones  liberally,  1  Blackstone,  Comm.  88  ; 
6  Watts  &  S.  Penn.  276 ;  3  Taunt.  377  ;  and 
generally,  in  regard  to  statutes,  the  coustrc- 
tiou  given  them  in  the  country  where  they 
were  enacted  will  be  adopted  elsewhere.  The 
general  expressions  used  in  a  contract  are 
controlled  by  the  special  provisions  therein. 
In  agreements  relating  to  real  property,  the 
lex  rei  siicB  prevails,  in  personal  contracts 
the  lex  loci  contractus,  except  when  they  are 
to  be  performed  in  another  country,  and  then 
the  law  of  the  latter  place  governs.  2  Mass. 
88 ;  1  Pet.  317 ;  Story,  Confl.  of  Laws,  ?  242 ; 
4  Cow.  N.  Y.  410,  note;  2  Kent,  Comm. 
39,  457,  notes;  3  Conn.  253,  472;  4  id.  517  ; 

1  Wash.  C.  C.  253.  See  12  Mass.  4.  When 
there  are  two  repugnant  clauses  in  a  deed, 
which  cannot  stand  together,  the  first  pre- 
vails. With  a  will  the  reverse  is  the  case. 
In  all  instruments  the  written  part  controls 
the  printed. 

5.  In  addition  to  the  above  rules,  there  are 
many  presumptions  of  law  relating  to  agree- 
ments, such  as,  that  the  parties  to  a  simple 
contract  intend  to  bind  their  personal  repre- 
sentatives; that  where  several  parties  con- 
tract without  words  of  severalty,  they  are 
presumed  to  bind  themselves  jointly;  that 
every  grant  carries  with  it  whatever  is  ne- 
cessary to  its  enjoyment;  when  no  time  is 
mentioned,  a  reasonable  time  is  meant;  and 
other  presumptions  arising  out  of  the  nature 
of  the  case.  It  is  the  duty  of  the  court  to 
interpret  all  written  instruments,  see  3  Binn. 
Penn.  337;  4  Serg.  &  R.  Penn.  279;  7  U. 
372;  15  id.  100;  10  Mass.  384;  3  Cranch, 
180 ;  3  Rand.  586 ;  written  evidence,  2  Watts, 
Penn.  347 ;  and  foreign  laws.  1  Penn.  388. 
For  the  rules  respecting  interpretation  and 
construction  in  general,  see  1  Blackstone, 
Comm.  59;  2  Kent,  Comm.  652;  4  id.  419; 
Pothier,  Obi. ;  1  Bouvier,  Inst.  n.  4419  et  seq.; 
Lieber,  Leg.  &  Pol.  Hermeneutios ;  Encyc. 
Amer.  ad  verbum  Law,  appendix  of  vol.  vii. ; 

2  Comyns,  Contr.  23-28  ;  2  Story,  Contr.  1 ; 
2  Parsons,  Contr.  3 ;  Long,  Sales,  106 ;  Story, 
Sales;  Story,  Const.  §§  397-456;  1  Bishop, 
Crim.  Law,  ^§  51-59;  Barringtou,  Stat.;  1 
Bell,  Comm.  5th  ed.  431 ;  Construction. 

INTERPRETER.  One  employed  to 
make  a  translation. 

An  interpreter  should  be  sworn  before  he 


translates  the  testimonyof  a  witness.  4  Mass. 
81 ;  6  id.  219 ;  2  Caines,  N.  Y.  155. 

A  person  employed  between  an  attorney 
and  client  to  act  as  interpreter  is  considered 
merely  as  the  organ  between  them,  and  is  not 
bound  to  testify  as  to  what  he  has  acquired 
in  those  confidential  communications.  1  Pet. 
C.  C.  356 ;  4  Munf.  Va.  273 ;  3  Wend.  N.  Y. 
337. 

INTERREGNUM  (Lat.).  The  period, 
in  case  of  an  established  government,  which 
elapses  between  the  death  of  a  sovereign  and 
the  election  of  another,  is  called  interregnum. 
The  vacancy  which  occurs  when  there  is  no 
government. 

INTERROGATOIRE.  In  French 
La'w.  An  act,  or  instrument,  which  con- 
tains the  interrogatories  made  by  the  judgf 
to  the  person  accused,  on  the  facts  which  arc 
the  object  of  the  accusation,  and  the  answers 
of  the  accused.  Pothier,  Proc.  Crim.  s.  4 
art.  2,  i  1. 

INTERROGATORIES.  Material  and 
pertinent  questions,  in  writing,  to  necessary 
points,  not  confessed,  exhibited  for  the  exami- 
nation of  witnesses  or  persons  who  are  to 
give  testimony  in  the  cause. 

They  are  either  original  and  direct  on  the 
part  of  him  who  produces  the  witnesses,  or 
cross  and  counter,  on  behalf  of  the  adverse 
party,  to  examine  witnesses  produced  on  the 
other  side.  Either  party,  plaintifi'  or  defend- 
ant, may  exhibit  ori'ginal  or  cross  interrogar 
tories. 

The  form  which  interrogatories  assume  is 
as  various  as  the  minds  of  the  persons  who 
propound  them.  They  should  be  as  distinct 
as  possible,  and  capable  of  a  definite  answer ; 
and  they  should  leave  no  loop-holes  for  evar 
sion  to  an  unwilling  witness.  Care  must  be 
observed  to  put  no  leading  questions  in  origi- 
nal interrogatories,  for  these  always  lead  to 
inconvenience ;  and  for  scandal  or  imperti- 
nence interrogatories  will,  under  certain  cir- 
cumstances, be  suppressed.  See  Wills,  Int. 
passim;  Gresley,  Eq.  Ev.  pt.  1,  c.  3,  s.  1; 
Viner,  Abr. ;  Hind,  Chanc.  Pract.  317 ;  4  Bou- 
vier, Inst.  n.  4419  et  seq.;  Daniell,  Chanc. 
Pract. 

INTERRUPTION.  The  efi'ect  of  some 
act  or  circumstance  which  stops  the  course  of 
a  prescription  or  act  of  limitations.  3  Bligh, 
N.  s.  444  ;  4  Mees.  &  W.  Exch.  497.  . 

Civil  interruption  is  that  which  takes  place 
by  some  j  udicial  act. 

Natural  interruption  is  an  interruption  in 
fact.  4  Mas.  C.  C.  404 ;  2  Younge  &  J .  Exch. 
285.  See  Easements;  Limitations;  Pre- 
scription. 

In  Scotch  La'w.  The  true  proprietor's 
claiming  his  right  during  the  course  of  pre- 
scription.    Bell,  Diet. 

INTERVENTION  (Lat.  iniervenio,  to 
come  between  or  among).  In  Civil  La'w. 
The  act  by  which  a  third  party  becomes  a 
party  in  a  suit  pending  between  Other  per- 
sons. 

The  intervention  is  made  either  to  be  joine"? 
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to  the  plaintiff,  and  to  claim  the  same  thing 
he  does,  or  some  other  thing  connected  with 
it;  or  to  join  the  defendant,  and  with  him  to 
oppose  the  claim  of  the  plaintiff,  which  it  is 
his  interest  to  defeat.  Pothier,  Proc.  Civ. 
lere  part.  ch.  2,  s.  6,  g  3. 

In  English  Ecclesiastical  Law.  The 
proceeding  of  a  third  person,  who,  not  being 
originally  a  party  to  the  suit  or  proceeding, 
but  claiming  an  interest  in  the  subjectrmatter 
in  dispute,  in  order  the  better  to  protect  such 
interest,  interposes  his  claim.  2  Chitty, 
Pract.  492;  3  Chitty,  Com.  Law,  633;  2 
Hagg.  Cons.  137;  3  PhiU.  Eccl.  586 ;  1  Add. 
Eccl.  5  ;  4  Hagg.  Eccl.  67  ;  Dunlop,  Adm. 
Pract.  74.  The  intervener  may  come  in  at 
any  stage  of  the  cause,  and  even  after  judg- 
ment, if  an  appeal  can  be  allowed  on  such 
judgment.  2  Hagg.  Cons.  137  ;  1  Eng.  Eccl. 
480 ;  2  id.  13. 

INTESTABLE.  One  who  cannot  law- 
fully make  a  testament. 

An  infant,  an  insane  person,  or  one  civilly 
dead,  cannot  make  a  will,  for  want  of  capa- 
city or  understanding ;  a  married  woman 
cannot  make  such  a  will  without  some  spe- 
cial authority,  because  she  is  under  the  power 
of  her  husband.     They  are  all  intestable. 

INTESTACY.  The  state  or  condition  of 
dying  without  a  will. 

INTESTATE.  One  who,  having  lawful 
power  to  make  a  will,  has  made  none,  or  one 
which  is  defective  in  form.  In  that  case,  he 
is  said  to  die  intestate,  and  his  estate  descends 
to  his  heir  at  law. 

This  term  comes  from  tlie  Latin  intestatue.  For- 
merly, it  was  used  in  France  indiscriminately  with 
de-confess;  that  is,  without  confession.  It  was  re- 
garded as  a  crime,  on  account  of  the  omission  of 
the  deceased  person  to  give  something  to  the  church, 
and  was  punished  by  privation  of  burial  in  conse- 
crated ground.  This  omission,  according  to  Four- 
nel,  Hist,  des  Avocats,  vol.  1,  p.  116,  could  be  re- 
paired by  making  an  ampliative  testament  in  the 
name  of  the  deceased.  See  Vely,  tom.  6,  page  145 ; 
Henrion  de  Pansey,  Authority  judiciaire,  129,  and 
note;  Descent;  Distribution;  Will. 

INTIMATION.  In  Civil  Law.  The 
name  of  any  judicial  act  by  which  a  notice  of 
a  legal  proceeding  is  given  to  some  one ;  but 
it  is  more  Xisually  understood  to  mean  tlie  no- 
tice or  summons  which  an  appellant  causes 
to  be  given  to  the  opposite  party,  that  the 
sentence  will  be  reviewed  by  the  superior 
judge. 

In  Scotch  Law.  An  instrument  of  Wri- 
ting, made  under  the  hand  of  a  notary,  and 
notified  to  a  party,  to  inform  him  of  a  right 
which  a  third  person  had  acquired :  for  ex- 
ample, when  a  creditor  assigns  a  claim  against 
his  debtor,  the  assignee  or  cedent  must  give 
an  intimation  of  this  to  the  debtor,  who,  till 
then,  is  justified  in  making  payment  to  the 
original  creditor.     Kames,  Eq.  b.  1,  p.  1,  s.  1. 

INTRODUCTION.  That  part  of  a  wri- 
ting in  which  are  detailed  those  facts  which 
elucidate  the  subject. 

INTROMISSION.  In  Scotch  Law. 
The  assuming  possession  of  property  belong- 


ing to  another,  either  on  legal  grounds,  or 
without  any  authority :  in  the  latter  case  it 
is  called  vicious  intromission.     Bell,  Diet. 

INTRONISATION.  In  French  Ec- 
clesiastical Law.  The  installation  of  a 
bishop  in  his  episcopal  see.  Clef  des  Lois 
Rom. ;  Andr6. 

INTRUDER.  One  who,  on  the  death  of 
the  ancest(jr,  enters  on  the  land,  unlawfully, 
before  the  heir  can  enter. 

INTRUSION.  The  entry  of  a  stranger 
after  the  determination  of  a  particular  estate 
of  freehold,  before  the  entry  of  him  in  rever- 
sion or  remainder. 

This  entry  and  interposition  of  the  stranger  dif- 
fers from  an  abatement  in  this,  that  an  abatement 
is  always  to  the  prejudice  of  an  heir  or  immediate 
devisee;  an  intrusion  is  always  to  the  prejudice 
of  him  in  remainder  or  reversion.  3  Sharswood, 
Blackst.  Comm.  169;  Fitzherbert,  Nat.  Brev.  203; 
Archbold,  Civ.  Plead.  12 ;  Dane,  Abr.  Index ;  3 
Stephen,  Comm.  443. 

The  name  of  a  writ  brought  by  the  owner 
of  a  fee-simple,  etc.  against  an  intruder.  New 
Nat.  Brev.  453.  Abolished  by  3  &  4  Will.  IV. 
c.  57. 

INUNDATION.  The  overflow  of  waters 
by  coming  out  of  their  bed. 

Inundations  may  arise  from  three  causes: 
from  public  necessity,  as  in  defence  of  a  place 
it  may  be  necessary  to  dam  the  current  of  a 
stream,  which  will  cause  an  inundation  to 
the  upper  lands  ;  they  may  be  occasioned  by 
an  invincible  force,  as  by  the  accidental  fall 
of  a  rock  in  the  stream,  or  by  a  natural  flood 
or  freshet;  or  they  may  result  from  the  erec- 
tions of  works  on  the  stream.  In  the  first 
case,  the  injury  caused  by  the  inundation  is  to 
be  compensated  as  other  injuries  done  in  war; 
in  the  second,  as  there  was  no  fault  of  any 
one,  the  loss  is  to  be  borne  by  the  unfortunate 
owner  of  the  estate ;  in  the  last,  when  the 
riparian  proprietor  is  injured  by  such  works 
as  alter  the  level  of  the  water  where  it  enters 
or  where  it  leaves  the  property  on  which  they 
are  erected,  the  person  injured  may  recover 
damages  for  the  injury  thus  caused  to  his 
property  by  the  inundation.  9  Coke,  59  ;  1 
Barnew.  &  Aid.  258 ;  1  Sim.  &  S.  Ch.  203  ; 
4  Day,  Conn.  244;  17  Serg.  &  R.  Penn.  383; 
1  Rawle,  Penn.  218;  3  Mas.  C.  C.  172 ;  4  id. 
400;  7  Pick.  Mass.  198;  9  Mass.  316;  7  Cow. 
N.Y.266;  17  Johns.  N.Y.  306;  3Hill,  N.Y. 
531 ;  5  N.  H.  232 ;  30  id.  478;  32  id.  90,  316; 
1  Coxe,  N.  J.  460;  3  Harr.  &  J.  Md.  231;  27 
Ala.  N.  s.  127;  3  Strobh.  Sn.  C.  348.  See 
Schultes,  Aq.  R.  122;  Angell,  Wat.  C.  ii  330- 
388;  5  Ohio,  3i22,  421;  Dam;  Backwater. 

INURE.     To  take  effect ;  to  result. 

INVADIATIO  (L.  Lat.).  A  pledge  or 
mortgage. 

INVALID.  Not  valid.  Of  no  binding 
force. 

INVASION.  The  entry  of  a  country  by 
a  public  enemy,  making  war. 

The  constitution  of  the  United  States,  art. 
1,  s.  8,  gives  power  to  congress  "  to  provide 
for  calling  the  militia  to  execute  the  laws  of 
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the  Union,  suppress  insurrections,  and  repel 
invasions."     See  Insurrection. 

INVECTA  ET  IIiLATA  (Lat.).  In 
Civil  la&vr.  Things  carried  and  brought  in. 
Things  brought  into  a  building  hired  (cedes), 
or  into  a  hired  estate  in  the  city  [prcedium 
urhanum),  which  are  held  by  a  tacit  mort- 
gage for  the  refit.  Yoc.  Jur.  Utr. ;  Domat, 
Civ.  Law. 

INVENTION.  In  Patent  Law.  The 
act  or  operation  of  finding  out  something 
new ;  the  contrivance  of  that  which  did  not 
before  exist.  The  word  is  also  used  to  de- 
note the  thing  itself  which  has  been  so  con- 
trived and  which  is  the  subject-matter  of  a 
patent. 

An  invention  differs  from  a  disooverj,  iuasnjuoh 
as  this  latter  term  is  used  to  signify  the  finding 
out  of  something  which  existed ;  before.  Thus,  we 
..spealt  of  the  discovery  of  the  properties  of  steam, 
"or  of  electricity;  but  the  first  contrivance  of  any 
machinery  by  which  those  discoveries  were  ap- 
plied to  practical  use  was  an  invention :  the  former' 
always  existed,  though  not  before  known ;  the  lat-, 
ter  did  not  previously  exist. 

3.  Patents  are  sometimes  granted  for 
simple  discoveries,  or,  rather,  for  the  sole  use 
of  the  thing  which  has  been  discovered.  The 
discoverer  of  some  substance  which  can  be 
usefully  employed  in  the  arts,  as  in  making 
a  dye,  or  a  paint,  or  a  cement,  may  obtain  a 
patent  therefor.  But  in  almost  all  cases  the: 
subject-matter  of  a  patent  is  an  invention. 
The  discovery  of  any  truth  in  science  cannot, 
as  a  general  rule,  be  patented ;  but  he  who 
reduces  those  truths  to  a  practically  useful 
shape  can  obtain  a  patent  for  the  contrivances 
by  which  he  produces  the  results :  they  are 
inventions,  and  it  matters  not  for  this  pur- 
pose whether  these  inventions  were  the  re- 
sult of  an  accident  or  a  blunder,  or  whether 
-they  were  wrought  out  by  scientific  research 
and  the  highest  exhibition  of  inductive  rea- 
soning. 

3.  Whenever  a  change  in  a  pre-existing 
machine  or  process,  and  its  consequences, 
taken  together  and  viewed  as  a  sum,  are 
considerable,  there  must  be  a  sufficiency  of 
invention  to  support  a  patent:  thus,  when 
.the  change,  however  minute,  leads  to  results 
of   great  practical  utility,  this  condition  is 

-satisfied ;  but  if  the  consequence  be  incon- 
siderable, the  change  also  being  inconsider- 
able, and  such  as  would  most  readily  sug- 
gest itself  to  any  one,  the  condition  is  not 
fulfilled,  and  the  invention  is  not  sufficient  to 
support  a  patent.  The  change  and  its  con- 
sequences must,  therefore,  be  considered  in 
connection.     Webster,  Pat.  24,  29. 

By  the  laws  of  the  United  States,  a  patent 
can  only  be  allowed  to  the  original  and  first 
inventor  himself,  or  to  his  as.signee  or  ex- 
ecutor, and  not  to  one  who  imports  an  inven- 
tion from  abroad ;  although  it  is  otherwise  in 
England.    See  Patents. 

4.  Abandonment  of  invention.  The  right  to 
a  patent  may  be  lost  by  an  abandonment  of 
the  invention. 

The  earlier    patent  laws  of  the  United 


States  did  not  permit  the  granting  of  a  pat- 
ent in  any  cage  where  the  invention  had 
been  in  public  use  or  on  sale,  with  the  con- 
sent and  allowance  of  the  inventor,  prior  to 
his  making  an  application  for  such  patent. 
(See  especially  the  act  of  1836,  J  6.)  The 
use  in  public  by  way  of  trial-  or  experiment 
was  not  held  to  be  a  "public  use"  within  the 
meaning  of  .the  law ;  but  a  single  sale  of  one 
of  the  machines  invented,  with  a  design  or 
expectation  that  it  would  go  into  common 
use,  was  sufficient  to  prevent  the  granting 
of  a  patent  on  any  application  subsequently 
made. 

But  the  seventh  section  of  the^  act  of  1839 
declared  that  "no  patent-shall  be  held  to  be 
invalid  by  reason  of ,  such  purchase,  sale,  or 
use  prior  to  the  application  for  the  patent,  as 
aforesaid,  except  on  proof  of  abandonment 
of  such  invention  to  the  public,  or  that  such 
purchasp,  sale,  or  prier  use  has  been  for  more 
than  two  years  prior  to.  such  application  for 
a  patent." 

5.  As ;  the  law  now  stands,  therefore,  the 
public  use  of  an  invention  for  more  than  two 
years  prior  to  the  date  of  an. application  for 
a  patent  amounts  to  an  inflexible  bar  to  the 
granting  of  such  patent,  and  is  in  substance 
an  abandonment  of  the  invention  to  the 
public  by  operation  of  law. 

But  there  are  many  other  ways  in  which 
an  invention  may  be  abandoned  even  within 
the  two  years.  This  may  be  done  directly 
and  at  once,  or  it  may  be  inferred  from  cir- 
cumstances. But,  in  whatever  way  it  is  made, 
if  once  completed  it  can  never  be  recalled, 
and  will  entirely  prevent  the  granting  of  a 
valid  patent  for  that  invention  forever  after- 
wards. 

6.  Abandonment  is  a  question  of  inten- 
tion: it  is  never  to  be  presumed,  but  must 
always  be  proved  before  it  can  be  regarded 
as  established.  But,  under  certain  circum- 
stances, a  public  use  for  a  much  less  period 
than  two  years  will  amount  to  sufficient 
proof  of  that  fact.  If  a  person  treats  his 
invention  as  though  it  belonged  to  the  public, 
or  if  he  stands  silently  by  while  it  is  so 
treated  by  others,  by  reason  whereof  the 
actions  of  third  persons  have  been  influenced 
in  relation  to  it,  he  wiU  be  estopped  from 
afterwards  setting  up  any  exclusive  privilege 
in  that  invention.  Wherever  the  conduct  of 
an  inventor  has  been  such  that  it  would  be  a 
breach  of  good  faith  with  the  public  for  him 
to  enforce  his  exclusive  privilege,  such  con- 
duct will  generally  amount  to  an  abandon- 
ment. 

The  following  are  the  principal  authorities 
on  the  subject:  1  Gall.  C.  C.  476;  1  Stor. 
C.  C.  278;  3  Sumn.  C.  C.  514;  1  Pet.  C.  C. 
394;  4  Mas.  C.  C.  108;  1  Blatchf.  C.  C.  250; 
2  id.  229.  240,  279;  2  Pet.  1;  7  id.  202;  1 
How.  202;  6  N.  H.  477. 

INVENTIONES.  A  word  used  in  some 
ancient  English  charters  to  signify  treasure- 
trove. 

INVENTOR.  One  who  finds  out  some- 
thing new,  or  -who  contrives  or  produces  a 
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thing  which  did  not  before  exist.  One  who 
makes  an  invention.  The  word  is  generally 
used  to  denote  the  author  of  such  oontn- 
vanoes  as  are  by  law  patentable.     See  In- 

rENTION. 

INVENTORY.  A  list,  schedule,  or  enu- 
meration in  writing,  containing,  article  by 
article,  the  goods  and  chattels,  rights  and 
credits,  and,  in  some  cases,  the  lands  and 
tenements,  of  a  person  or  persons.  A  cori- 
servatory  act,  which  is  made  to  ascertain  the 
situation  of  an  intestate's  estate,  the  estate 
of  an  insolvent,  and  the  like,  for  the  purpose 
of  securing  it  to  those  entitled  to  it. 

3.  When  the  inventory,  is  made  of  goods 
and  estates  assigned  or  conveyed  in  trust,  it 
must  include  all  the  property  conveyed. 

In  case  of  intestate  estates,  it  is  required 
to  contain  only  the  personal  property,  or  that 
to  which  the  administrator  is  entitled.  The 
claims  due  to  the  estate  ought  to  be  sepa- 
rated; those  which  are  desperate  or  bad 
ought  to  be  so  returned.  The  articles  ought 
to  be  set  down  separately,  as  already  men- 
tioned, and  separately  valued. 

3.  The  inventory  is  to  be  made  in  the  pre- 
sence of  at  least  two  of  the  creditors  of  the  de- 
ceased, or  legatees,  ornext  of  kin,  and,  in  their 
default  and  absence,  of  two  honest  persons. 
The  appraisers  must  sign  it,  and  make  oath 
or  affirmation  that  the  appraisement  is  just 
to  the  best  of  their  knowledge.  See,  gene- 
rally, 14  Viner,  Abr.  465  ;  Bacon,  Abr.  Execu- 
tors, etc.  {IE,  11) ;  Ayliffe,  Pand.414;  Ayliffe, 
Parerg.  305;  Comyns,  Dig.  Administration 
(B  7);  3  Burr.  1922;  2  Add.  Eecl.  319;  2 
Eccl.  322;  Lovelace,  Wills,  38;  2  Blackstone, 
Coram.  514;  8  Serg.  &  R.  Penn.  128;  Wil- 
liams, Exec.  Index. 

INVEST  (Lat.  investire,  to  clothe).  To 
put  in  possession  of  a  fief  upon  taking  the 
oath  of  fealty  or  fidelity  to  the  prince  or 
superior  lord. 

INVESTITURE.  The  act  of  giving  pos- 
session of  lands  by  actual  seisin. 

When  livery  of  seisin  was  macle  to  a  person  by 
the  common  law,  he  was  invested  with  the  whole 
fee ;  this  the  foreign  feudists,  and  sometimes  our 
own  law  writers,  call  investiture;  but,  generally 
speaking,  it  is  termed  by  the  common-law  writers 
the  seisin  of  tha  fee.  2  Blackstone,  Gomm.  209, 
ai3  ;  Fearne,  Cont.  Rem.  223,  n.  (z). 

By '  the  canon  law,  investiture  was  made  per 
baaittum  et  annulum,  by  the  ring  and  crosier,  which 
were  regarded  as  symbols  of  the  e'piscopEil  jurisdic- 
tion. Ecclesiastical  and  secular  fiefs  were  governed 
by  the  same  rule  in  this  respect, — that  previously 
to  investiture  neither  a  bishop,  abbot,  or  lay  lord 
could  take  possession  of  a  fief  conferred  upon  them 
by  the  prince. 

Pope  Gregory  VI.  first  disputed  the  right  of 
sovereigns  to  give  investiture  of  ecclesiastical  fiefs, 
A.i).  1046 ;  but  Pope  Gregory  VII.  carried  on  the 
dispute  with  much  more  vigor,  a.d.  1073.  He 
excommunicated  the  emperor  Henry  IV.  The 
popes  Victor  III.,  Urban  II.,  and  Paul  II.  con- 
tinued the  contest.  This  dispute,  it  is  said,  cost 
Christendom  sixty-three  battles,  and  the  lives  of 
many  millions  of  men.     De  Pradt. 

INVIOLABILiry.     That  which  is  not 


to  be  violated.  The  persons  of  ambassadors 
are  inviolable.     See  Ambassador. 

INVITO  DOMINO  (Lat.).  In  Crimi- 
nal Law.    Without  the  consent  of  the  owner. 

In  order  to  constitute  larceny,  the  property 
stolen  must  \>s  taken  invito  domino;  this  is 
the  very  essence  of  the  crime.  Cases  of 
considerable  difficulty  arise  when  the  owner 
has,  for  the  purpose  of  detecting  thieves,  by 
himself  or  his  agents,  delivered  the  property 
taken,  as  to  whether  they  are  larcenies  or 
not:  the  distinction  seems  to  be  this,  that 
when  the  owner  procures  the  property  to  be 
taken,  it  is  not  larceny;  and  when  he  merely 
leaves  it  in  the  power  of  the  defendant  to 
execute  his  original  purpose  of  taking  it,  in 
the  latter  case  it  will  be  considered  as  taken 
invito  domino.  2  Bail.  So.  C.  569 ;  2  Russell, 
Crimes,  66,  105;  2  Leach,  Cr.  Cas.  913;  2 
East,  PL  Cr.  666  ;  Bacon,  Abr.  Felony  ( C  ) ; 
Alison,  Pract.  273;  2  Bos.  &  P.  508;  1  Carr. 
&  M.  217 ;  Larceny. 

INVOICE.  In  Commercial  Law.  An 
account  of  goods  or  merchandise  sent  by 
merchants  to  their  correspondents  at  home 
or  abroad,  in  which  the  marks  of  each  pack- 
age, with  other  particulars,  are  set  forth, 
Marshall,  Ins.  408 ;  Dane,  Abr.  Index.  An 
invoice  ought  to  contain  a  detailed  statement, 
which  should  indicate  the  nature,  quantity, 
quality,  and  price  of  the  things  sold,  de- 
posited, etc.  1  Pardessus,  Dr.  Com.  n.  248. 
See  Bill  of  Lading;  2  Wash.  C.  C.  113,  155. 

INVOICE  BOOK.  A  book  in  which 
invoices  are  copied. 

INVOLUNTARY.  An  involuntary  act 
is  that  which  is  performed  with  constraint 
(}. !).),  or  with  repugnance,  or  without  the 
will  to  do  it.  An  action  is  involuntary,  then, 
which  is  performed  under  duress.  Wolffius, 
Inst.  §  5. 

IOWA  (an  Indian  word,  denoting  "the 
place,  ov final  resting-place").  The  name  of 
one  of  the  new  western  states  of  the  United 
States. 

2.  This  state  was  admitted  into  the  Union  by 
an  aot  of  congress  approved  December  28,  1846. 

The  right  of  suffrage  is  extended  only  to  white 
male  citizens  of  the  United  States,  of  the  age  of 
twenty-one  years,  having  a  residence  of  six  months 
in  the  state  next  preceding  the  election,  and  of 
sixty  days  in  the  county  where  they  claim  to  vote. 
Art.  2,  sec.  1. 

No  person  in  the  military,  naval,  or  marine  ser- 
vice of  the  United  States  is  to  be  considered  a 
resident  of  the  state  by  being  stationed  in  any 
garrison,  barrack,  military  or  naval  place  or  sta- 
tion  within  the  state.  And  no  idiot  or  insane  per- 
son, or  person  convicted  of  any  infamous  crime, 
is  entitled  to  the  privilege  of  an  elector.  Const, 
art.  3. 

The  Legielaiive  Power. 

3.  This  is  vested  in  a  Senate  and  House  of 
Representatives,  together  constituting  the  General 
Assembly. 

The  Senate  is  composed  of  not  less  than  one- 
third  nor  more  than  one-half  as  many  members  as 
the  House,  elected  quadrennially,  for  the  term  of 
four  years,  on  the  first  Monday  in  August.  Sena- 
tors must  be  at  least  twenty -five  years  of  age,  must 
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have  resided  in  tlie  state  one  year  next  preceding 
their  election,  and  possess  the  qualifications  of 
electors.  They  are  so  classified  that  one-  half  the 
senate  is  elected  erery  two  years.  Const,  art.  4, 
sec.  3-6. 

The  House  of  Repreaentativea  is  composed  of 
members  elected  for  two  years,  who  must  be  at 
least  twenty-one  years  of  age,  and  otherwise 
possess  the  same  qualifications  as  senators.  The 
number  is  not  limited  by  the  constitution.  Each 
house  of  the  general  assembly  has  power  to  choose 
its  own  ofiicers  and  judge  of  the  qualification  of 
its  members,  sit  upon  its  adjournments,  keep  a 
journal  of  its  proceedings  and  publish  the  same, 
punish  members  for  disorderly  behavior,  and,  with 
the  consent  of  two-thirds,  expel  a  member,  but  not 
a  second  time  for  the  same  offence,  and  has  all 
other  powers  necessary  for  a  branch  of  the  general 
assembly  of  a  free  and  independent  state. 

■t.  The  general  assembly  is  possessed  of  the 
powers  usually  incident  to  such  bodies.  Amongst 
other  provisions  are  the  following:  that  no  act 
shall  embrace  more  than  one  subject,  and  matters 
germane  thereto,  which  shall  be  expressed  in  the 
title;  that  no  bill  shall  be  passed  unless  by  the 
assent  of  a  majority  of  all  the  members  elected  to 
each  branch  of  the  general  assembly,  and  the  ques- 
tion of  the  final  passage  thereof  to  be  taken  by 
yeas  and  nays,  which  are  to  be  entered  upon  the 
journal;  that  no  divorces  or  lotteries  shall  be 
granted  or  authorized  by  the  general  assembly ; 
local  and  special  laws  cannot  be  passed  for  laying 
out,  opening,  and  working  roads  and  highways,  for 
the  assessment  and  collection  of  taxes  for  state, 
county,  or  road  purposes,  for  changing  the  names 
of  persons,  for  the  incorporation  of  cities  and 
towns,  for  vacating  roads,  town  plats,  streets, 
alleys,  or  public  squares,  for  locating  county  seats. 
Upon  these  subjects  all  laws  are  to  be  general  and 
of  uniform  operation  throughout  the  state.  Const, 
art.  3,  sec.  17,  27,  28,  29,  30. 

The  Executive  Power, 

5,  The  Governor  is  elected  for  the  term  of  four 
years  from  his  installation,  and  till  a  successor  is 
duly  qualified.  He  must  be  a  citizen  of  the  United 
States,  thirty  years  old  at  least,  and  a  resident 
of  the  state  for  two  years  next  preceding  his 
election.  The  governor  is  commander-in-chief  of 
the  militia,  army,  and  navy  of  the  state ;  transacts 
executive  business  with  the  officers  of  the  govern- 
ment ;  is  to  see  that  the  laws  are  faithfully  ex- 
ecuted; may  fill  vacancies  by  granting  temporary 
commissions ;  on  extraordinary  occasions,  convenes 
the  general  assembly  by  proclamation ;  communi- 
cates with  the  general  assembly  at  every  session ; 
adjourns  the  two  houses  when  they  cannot  agree 
upon -the  time  of  an  adjournment;  grants  reprieves 
and  pardons,  and  commutes  punishment  after  con- 
viction, except  in  cases  of  impeachment;  shall  be 
keeper  of  the  great  seal,  and  sign  all  commissions ; 
and  is  invested  with  the  veto  power. 

A  Lieutenant-Governor  is  also  chosen,  whose  qual- 
ifications, time  of  election,  and  term  of  service  are 
the  sam-)  as  the  governor's.  He  is  ex  officio  presi- 
dent of  the  senate ;  and  the  duties  of  the  governor 
devolve  upon  him  in  the  usual  contingencies. 

A  Secretary  of  State,  a  Treasurer,  an  Auditor,  an 
Attorney-General,  and  a  Reijister  of  the  Land  Office, 
are  also  chosen  by  the  electors,  at  the  same  time, 
for  the  term  of  two  years. 

The  Judicial  Power. 

6.  The  Supreme  Court  consists  of  three  judges, 
who  are  elected  by  the  people  for  the  term  of  six 
years,  and  were  so  classified  that  one  judge  goes 
out  of  office  every  two  years,  and  the  one  holding 
the  shortest  term  of  office  under  such  classification 
is  chief  justice  of  the  court  during  his  term; 
and  so  on,  in  rotation.    This  court  has  appellate 


jurisdiction  in  cases  in  chancery,  and  is  consti- 
tuted a  court  for  the  correction  of  errors  at  law^ 

'  exercising  a  supervisory  control  over  all  the  in- 
ferior judicial  tribunals  throughout  the  state,  but 
under  such  restrictions  as  the  legislature  may  by 
law  prescribe.  The  sessions  are  held  at  such  times 
and  places  as  the  law  may  prescribe. 

1  The  District  Court  is  composed  of  a  single  judge, 
who  is  elected  by  the  people  of  his  district  for  the 
term  of  four  years,  possessing  original  jurisdiction 
in  civil  and  criminal  matters  arising  in  his  par- 
ticular district;  and  is  a  court  both  of  law  and 
equity,  which  are  separate  and  distinct  jurisdic- 
tions. Const,  art.  6,  sec.  6,  6.  The  code  of  proce- 
dure in  this  state  has  recently  (March,  I860)  been 
revised  and  modified. 

IPSE  (Lat.).  I  (before  verbs  of  first  per^  ■ 
son) ;  thou  (before  verbs  of  second  person) ; 
he  himself,  she  herself,  he  alone,  etc. ;  the 
very  one :  e.g.  ipsum  corpus,  the  very  thing 
itself.  Halkerst.  Tech.  Terms.  Ipsce  [ete- 
nim]  leges  cupiunt  ut  jure  regantur,  for  the 
very  laws  themselves  wish  that  they  should 
be  ruled  by  right, — a  line,  quoted  from  Cato, 
which  occurs  in  the  decision  of  Ch.  J.  Wray 
and  the  whole  court  in  The  Case  of  Bankrupts, 
2  Coke,  25  6. 

IPSISSIMIS  VERBIS  (Lat).  In  the 
identical  words :  opposed  to  substantively.  7 
How.  719 ;  5  Ohio  St.  346. 

IPSO  FACTO  (Lat.).  By  the  fact  itself. 
By  the  mere  fact. 

IPSO  JURE  (Lat.).  By  the  operation 
of  law.     By  mere  law. 

IRE  AD  IiARGUM  (Lat.).  To  go  at 
large. 

IRREGULAR  DEPOSIT.  That  kind 
of  deposit  where  the  thing  deposited  need  not 
be  returned :  as,  where  a  man  deposits,  in  the 
usual  way,  money  in  bank  for  safe-keeping ; 
for  in  this  case  the  title  to  the  identical  money 
becomes  vested  in  the  bank,  and  he  receives 
in  its  place  other  money. 

IRREGULARITY.  In  Practice.  The 
doing  or  not  doing  that,  in  the  conduct  of  a 
suit  at  law,  which,  conformably  with  the 
practice  of  the  court,  ought  or  ought  not  to  be 
done. 

2.  A  party  entitled  to  complain  of  irregu- 
larity should  except  to  it  previously  to  taking 
any  step  by  him  in  the  cause,  Lofft,  323,  333 ; 
because  the  taking  of  any  such  step  is  a  waiver 
of  any  irregularity.  1  Bos.  &  P.  342 ;  5  id. 
509;  1  Taunt.  58;  2  id.  243;  3  East,  547; 
2  Wils.  380.     See  Abatement. 

3.  The  court  will,  on  motion,  set  aside  pro- 
ceedings for  irregularity.  On  setting  aside  a 
judgment  and  execution  for  irregularity,  they 
have  power  to  impose  terms  on  the  defendant, 
and  will  restrain  him  from  bringing  an  action 
of  trespass,  unless  a  strong  case  of  damage 
appears.  1  Chitty,  Bail,  133,  n.  And  see 
Baldw.  C.  C.  246 ;  3  Chitty,  Pract.  509. 

In  Canon  La'V7,  Any  impediment  which 
prevents  a  man  from  taking  holy  orders. 

IRRELEVANT  EVIDENCE.  That 
which  does  not  support  the  issue,  and  which, 
of  course,  must  be  excluded.     See  Evidence. 

IRREPLEVIABLE.    That  cannot  b» 
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replevied  or  delivered  on  sureties.  Spelled, 
also,  irreplevisable.  Coke,  Litt.  145 ;  13  Edw. 
I.  0.  2. 

IRRESISTIBLE  FORCE.  A  term 
applied  to  such  an  interposition  of  human 
agency  as  is,  from  its  nature  and  power, 
absolutely  uncontrollable ;  as,  the  inroads  of 
a  hostile  army.  Story,  Bailm.  g  25  ;  Lois  des 
Batim.  pt.  2,  o.  2,  |  1.  It  differs  from  inevi- 
table accident,  vrhich  title  see. 

IRREVOCABLE.  Which  cannot  be  re- 
voked or  recalled.  A  power  of  attorney  in 
which  the  attorney  has  an  interest  granted 
for  consideration  is  irrevocable.     See  Will. 

IRRIGATION.  The  act  of  wetting  or 
moistening  the  ground  by  artificial  means. 

The  owner  of  land  over  which  there  is  a 
current  stream  is,  as  such,  the  proprietor  of 
the  current.  4  Mas.  C.  C.  400.  It  seems  the 
riparian  proprietor  may  avail  himself  of  the 
river  for  irrigation,  provided  the  river  be  not 
thereby  materially  lessened  and  the  water 
absorbed  be  imperceptible  or  trifling.  An- 
gell,  Wat.  C.  34.  And  see  Washburn,  Ease- 
ments, Index ;  1  Root,  Conn.  535 ;  2  Conn. 
584;  7  Mass.  136;  13  id.  420;  5  Pick.  Mass. 
175 ;  9  id.  59  ;  8  Me.  266 ;  6  Bingh.  379  ;  5 
Esp.  56.  The  French  law  coincides  with  our 
own.  1  Lois  des  B3,timens,  sec.  1,  art.  3, 
page  21. 

IRRITANCY.    In  Scotch  Lawi     The 

happening  of  a  condition  or  event  by  which 
a  charter,  contract,  or  other  deed,  to  which 
a  clause  irritant  is  annexed,  becomes  void. 
Erskine,  Inst.  b.  2,  t.  5,  n.  25.  Irritancy  is 
a  kind  of  forfeiture.  It  is  legal  or  conven- 
tional.    Burton,  Real  Prop.  298. 

IRROTULATIO  (Law  Lat.).  An  in- 
rolling  ;  a  record.  2  Rymer,  Foed.  673 ;  Du- 
Cange  ;  Law  Fr.  &  Lat.  Diet. ;  Bracton,  fol. 
293 ;  Fleta,  lib.  2,  c.  65,  |  11. 

ISLAND.  A  piece  of  land  surrounded 
by  water. 

When  new  islands  arise  in  the  open  sea, 
they  belong  to  the  first  occupant ;  but  when 
they  are  newly  formed  so  near  the  shore  as  to 
be  within  the  boundary  of  some  state,  they 
belong  to  that  state. 

Islands  which  arise  in  rivers  when  in  the 
middle  of  the  stream  belong  in  equal  parts  to 
the  riparian  proprietors.  When  they  arise 
mostly  on  one  side,  they  will  belong  to  the  ri- 
parian owners  up  to  the  middle  of  the  stream. 
See  Accession  ;  Accretion  ;  Boundary  ;  2 
Washburn,  Real  Prop. ;  Kent,  Comm. 

ISSINT  (Norm.  Fr.  thus,  so).  In  Plead- 
ing. A  term  formerly  used  to  introduce  a 
statement  that  special  matter  already  pleaded 
amounts  to  a  denial. 

In  actions  founded  on  deeds,  the  defendant 
may,  instead  of  pleading  non  est  factum  in 
the  common  form,  allege  any  special  matter 
which  admits  the  execution  of  tne  writing  in 
question,  but  which,  nevertheless,  shows  that 
it  is  not  in  law  his  deed,  and  may  conclude 
with,  "  and  so  it  is  not  his  deed ; "  as,  that  the 
writirig  was  delivered  to  A  B  as  an  escrow. 


to  be  delivered  over  on  certain  conditions, 
which  have  not  been  complied  with,  "and  so 
it  is  not  his  act;"  or  that  at  the  time  of  mak- 
ing the  writing  the  defendant  was  a  feme  co- 
vert, "and  so  it  is  not  her  act."  Bacon,  Abr. 
Pleas  (H  3),  (I  2);  Gould,  Plead,  c.  6,  pt.  1, 
?64. 

An  example  of  this  form  of  plea,  which  is 
sometimes  called  the  special  general  issue, 
occurs  in  4  Rawle,  Penn.  83,  84. 

ISSUABLE.  In  Practice.  Leading  or 
tending  to  an  issue.  An  issuable  plea  is  one 
upon  which  the  plaintiff  can  take  issue  and 
proceed  to  trial. 

ISSUABLE  TERMS.  Hilary  and 
Trinity  Terms  are  so  called  from  the  making 
up  of  the  issues,  during  those  terms,  for  the 
assizes,  that  they  may  be  tried  by  tlie  judgej, 
who  generally  go  on  circuit  to  try  such  issues 
after  these  two  terms.  But  for  town  causes 
all  four  terms  are  issuable.  3  Sharswood, 
Blackst.  Comm.  350 ;  1  Tidd,  Pract.  121. 

ISSUE.  In  Real  La-w.  Descendants 
All  persons  who  have  descended  from  a  com- 
mon  ancestor.  3  Ves.  Ch.  257;  17  id.  481 ; 
19  id.  547  ;  1  Roper,  Leg.  90. 

In  a  will  it  may  be  held  to  have  a  more 
restricted  meaning,  to  carry  out  the  testator's 
intention.  7  Ves.  Ch.  522;  19  id.  73;  1  Ro- 
per, Leg.  90.  See  Bacon,  Abr.  Curtesy  (D), 
Legatee. 

In  Pleading.  A  single,  certain,  and  ma- 
terial point,  deduced  by  the  pleadings  of  the 
parties,  which  is  afSrmed  on  the  one  side  and 
denied  on  the  other. 

•  The  entry  of  the  pleadings.  1  Chitty, 
Plead.  630. 

Several  connected  matters  of  fact  may  go 
to  make  up  the  point  in  issue. 

An  actual  issue  is  one  formed  in  an  action 
brought  in  the  regular  manner,  for  the  pur- 
pose of  trying  a  question  of  right  between  the 
parties.  -. 

A  collateral  issue  is  one  framed  upon  some 
matter  not  directly  in  the  line  of  the  plead-, 
ings :  as,  for  example,  upon  the  identity  of 
one  who  pleads  diversity  in  bar  of  execution. 
4  Blackstone,  Comm.  396. 

A  common  issue  is  that  which  is  formed 
upon  the  plea  of  non  est  factum  to  an  action 
of  covenant  broken. 

This  is  so  called  because  it  denies  the  deed  only,- 
and  not  the  breach,  and  does  not  put  the  whole 
declaration  in  issue,  and  because  there  is  no  gene- 
ral issue  to  this  form  of  action.  1  Chitty,  Plead. 
482;  Lawes,  Plead.  113;  Gould,  Plead,  c.  6,  pt.  1, 
\i  7-10. 

An  issue  in  fact  is  one  in  which  the  truth 
of  some  fact  is  aflirmed  and  denied. 

In  general,  it  consists  of  a  direct  affirmative  alle- 
gation on  one  side  and  a  direct  negative  on  thg 
other.  Coke,  Litt.  128  a  ;  Bacon,  Abr.  Pleas  (G  1) ; 
2  W.  Blackst.  1312;  8  Term,  278;  5  Pet.  149.  But 
an  affirmative  allegation  which  completely  excludes 
the  truth  of  the  preceding  may  be  sufficient.  1 
Wils.  6;  2  Strange,  1177.  Thus,  the  general  issue 
in  a  writ  of  right  (called  the  mise)  is  formed  by  twa 
affirmatives,  the  demandant  claiming  a  greater  right 
than  the  tenant,  and  the  tenant  a  greater  than  the 
demandant.     3  Blackstone,  Comm.  195,  305.    And 
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in  an  action  of  dower  the  count  merely  demands 
the  third  part  of  [  ]  acres  of  land,  etc.,  as  the 
dower  of  the  demandant  of  the  endowment  of  A  B, 
heretofore  the  husband,  etc.,  and  the  general  issue 
is  that  A  B  was  not  seised  of  such  estate,  etc.,  and 
that  he  could  not  endow  the  demandant  thereof, 
etc. ;  which  mode  of  denial,  "being  argumentative, 
would  not,  in  general,  be  allowed.    2  Saund.  329. 

A  feigned  issue  is  one  formed  in  afictitious 
action,  under  direction  of  the  court,  for  the 
purpose  of  trying  before  a  jury  some  ques- 
tion of  fact. 

Such  issues  are  generally  ordered  by  a  court  of 
equity,  for  which  no  jury  is  summoned,  to  ascertain 
the  truth  of  some  disputed  fact.  They  are  also  fre- 
quently used  in  courts  of  law,  by  the  consent  of  the 
parties,  to  determine  some  disputed  rights  without 
the  formality  of  pleading;  and  by  this  practice  much 
time  and  expense  are  saved  in  the  decision  of  a 
cause.  3  JBlackstone,  Comm.  452.  Suppose,  for 
example,  it  is  desirable  to  settle  a  question  of  the 
validity  of  a  will  in  a  court  of  equity.  For  this 
purpose  an  action  is  brought,  in  which  the  plaintiff 
by  a  fiction  declares  that  he  laid  a  wager  for  a  sum 
of  money  with  the  defendant,  for  example,  that  a 
certain  paper. is  the  last  will  and  testament  of  A, 
then  avers  it  is  his  will,  and  therefore  demands  the 
money;  the  defendant  admits  the  wager,  but  avers 
that  it  is  not  the  will  of  A ;  and  thereupon  that  issue 
is  joined,  which  is  directed  out  of  chancery  to  be 
tried  ;  and  thus  the  verdict  of  the  jurors  at  law  de- 
termines the  fact  in  the  court  of  equity. 

The  name  is  a  miiinomer,  inasmuch  as  the  ienue 
itself  is  upon  a  real,  material  point  in  question  be- 
tween the  parties,  and  the  pircumstances  only  are 
fictitious.  It  is  a  contempt  of  the  court  in  which 
the  action  is  brought  to  bring  such  an  action,  except 
under  the  direction  of  some  court,     i  Term,  402. 

A  formal  issue  is  one  which  is  framed  ac- 
cording to  the  rules  required  by  law,  in  an 
artificial  and  proper  manner. 

A  general  issue  is  one  which  denies  in  direct 
terms  the  whole  declaration :   as,  for  exam- 

Ele,  where  the  defendant  pleads  ml  debet  (that 
e  owes  the  plaintiff  nothing),  ov  nul  dissei- 
sin (no  disseisin  committed).  3-Ccreenleaf,  Ev. 
I  9;  3  Blackstone,  Comm.  305.  See  General 
Issue. 

An  immaterial  issue  is  one  formed  ofl  some 
immaterial  matter,  which,  though  found  by 
the  verdict,  will  not  determine  the  merits  of 
the  cause,  and  will  leave  the  court  at  a  loss 
how  to  give  judgment.  2  Wms.  Saund.  319, 
n.  6.     See  Immaterial  Issue. 

An  informal  issue  is  one  which  arises  when 
a  material  allegation  is  traversed  in  an  im- 
proper or  inartificial  manner.  Bacon,  Abr. 
Pleas  (G  2),  (N  5) ;  2  Wms.  Saund.  319  a,  n. 
6.  The  defect  is  cured  by  verdict,  by  the 
statute  32  Hen.  VIIL  ^.  30. 

A  material  issue  is  one  properly  formed  on 
some  material  point  which  will,  when  de- 
cided, decide  the  question  between  the  par- 
ties. 

A  special  issue  is  one  formed  by  the  defend- 
ant's selecting  any  one  substantial  point  and 
resting  the  weight  of  his  cause  upon  that. 
It  is  contrasted  with  the  general  issue.  Co- 
myns.  Dig.  Pleader  (R  1,  2). 

ISSUE  ROLL.    In  English  Law.    The 

name  of  a  record  which  contains  an  entry  of 
the  term  of  which  the  demurrer  book,  issue, 


or  paper  book  is  entitled,  and  the  warrants  of 
attorney  supposed  to  have  been  giVen  by  the 
parties  at  the  commencement  of  the  cause, 
and  then  proceeds  with  the  transcript  of  the 
declaration  and  subsequent  pleadjngs,  con- 
tinuances, and  award  of  the  mode  of  the  de- 
cision as  contained  in  the  demurrer,  issue,-  or 
paper  book.  Stephen,  Plead.  98,  99.  After 
final  judgment  the  issue  roll  is  no  longer  called 
by  that  name,  but  assumes  that  of  judgrhent 
roll.    2  Archbold,  Pract.  206. 

ISSUES.  In  English  Law.  The  goods 
and  profits  of  the  lands  of  a  defendant  against 
whom  a  writ  of  distringas  or  distress  infinite 
has  been  issued,  taken  by  virtue  of  such  writ, 
are  called  issues.  3  Blackstone,  Comm.  280 ; 
1  Chitty,  Crim.  Law,  351. 

ITA  EST  (Lat.).     So  it  is. 

Among  the  civilians,  when  a  notary  dies, 
leaving  his  register,  an  officer  who  is  author- 
ized to  make  ofiioial  copies  of  his  notarial 
acts  writes,  instead  of  the  deceased  notary's 
name,  which  is  required  when  he  is  living, 
ita  est. 

ITA  QUOD  (Lat.).  The  name  or  condi- 
tion in  a  submission,  which  is  usually  intro- 
duced by  these  words,  "so  as  the  award  be 
made  of  and  upon  the  premises,"  which,  from 
the  first  words,  is  called  the  ita  quod. 

When  the  submission  is  with  an  Ha  quod, 
the  arbitrator  must  make  an  award  of  all 
matters  submitted  to  him  of  which  he  had 
notice,  or  the  award  will  be  entirely  void.  7 
East,  81;  Croke  Jac.  200;  2  Vern.  Ch.  109; 
RoUe,  Abr.  Arbitrament  (L  9). 

ITEM  (Lat.).  Also;  likewise;  in  like 
manner;  again;  a  second  time.  These  are 
the  various  meanings  of  this  Latin  adverb. 

It  is  used  to  introduce  a  new  paragraph,  or 
chapter,  or  division ;  also,  to  denote  a  particu- 
lar in  an  account.  It  is  used  when  any 
article  or  clause  is  addei  to  a  former,  as  if 
there  were  here  a  new  beginning.  DuCange. 
Hence  the  rule  that  a  clause  in  a  will  intro- 
duced by  item  shall  not  influence  or  be  influ- 
enced by  what  precedes  or  follows,  if  it  be 
sensible  taken  independently,  1  Salk.  239, 
or  there  is  no  plain  intent  that  it  should  be 
taken  in  connection,  in  which  cases  it  may  be 
construed  conjunctively,  in  the  sense  of  and, 
or  also,  in  such  a.  manner  as  to  connect  sen- 
tences. If,  therefore,  a  testator  bequeath  a 
legacy  to  Peter,  payable  out  of  a,  particular 
fund  or  charged  upon  a  particular  estate, 
Hem  a  legacy  to  James,  James's  legacy  as  well 
as  Peter's  will  be  a  charge  upon  the  same 
property.  1  Atk.  Ch.  436 ;  3  id.  256 :  1  Brown, 
Ch.  482;  1  Rolle,  Abr.  844;  1  Mod.  100; 
Croke  Car.  368;  Vaugh.  262;  2  Roper,  Leg. 
349 ;  1  Salk.  234. 

ITER  (Lat.).  In  Civil  Law.  A  way;  a 
right  of  way  belonging  as  a  servitude  to  an 
estate  in  the  country  (prmdium  rusticum). 
The  right  of  way  was  of  three  kinds:  1,  iter, 
a  right  to  walk,  or  ride  on  horseback  or  in  a 
litter;  2,  actus,  a  right  to  drive  a  beast  or 
vehicle;  3,  via,  a  full  right  of  way,  com- 
prising right  to  walk  or  ride,  or  drive  beast 
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»r  carriage.  Heinecoins,  Elem.  Jur.  Civ.  | 
408.  Or,  as  some  think,  they  were  distin- 
guished by  the  width  of  thfe  objects  which 
could  be  rightfully  carried  over  the  way:  e.g. 
via,  8  feet;  actus,  4  feet,  etc.  Mackeldy,  Civ. 
Law,  1 290 ;  Bracton,  232 ;  4  Bell,  Hou.  L.  390. 
In  Old  English  Law.     A  journey,  espe- 


cially a  circuit  made  by  a  justice  in  eyre,  or 
itinerant  justice,  to  try  causes  according  to 
his  own  mission.  DuOange;  Bracton,  lib.  3, 
c.  11,  12,  13;  Britton,  c.  2;  Cowel;  Justices 
IN  Etre. 

ITINERANT.     Wandering;  travelling; 
who  makes  circuits.     See  Justices  in  Eyre. 


J. 


JACTITATION  OF  MARRIAGE.    In 

English  Ecclesiastical  Iiavr.  The  boasting 
by  an  individual  that  he  or  she  has  married 
another,  from  which  it  may  happen  that  they 
will  acquire  the  reputation  of  being  married 
to  each  other. 

The  ecclesiastical  courts  may  in  such  cases 
entertain  a  libel  by  the  party  injured,  and, 
on  proof  of  the  facts,  enjoin  the  wrong-doer 
to  perpetual  silence,  and,  as  a  punishment, 
make  nim  pay  the  costs.  3  Blackstone,  Comm. 
93;  2  Hagg.  Cons.  423,  285;  2  Chitty,  Praot. 
459. 

JACTURA  (La,t.jaceo,  to  throw).  A  jetr 
tison. 

JACTUS  (Lat.).  A  throwing  goods  over- 
board to  lighten  or  save  the  vessel,  in  which 
case  the  goods  so'  sacrificed  are  a  proper  sub- 
ject for  general  average.  Dig.  14.  2,  de  lege 
Ehodia  de  Jactu;  1  Pardessus,  Collec.  des 
Lois  marit.  104  et  sea.;  Kuricke,  Inst.  Marit. 
Hanseat.  tit.  8;  1  Parsons,  Mar.  Law,  288, 
note. 

JAIL,  GAOL  (fr.  Lat.  caveola,  a  cage  for 
birds).  A  place  for  the  confinement  of  per- 
sons arrested  for  debt  or  for  crime  and  held 
in  the  custody  of  the  sheriff.  Webster,  Diet. 
It  may  be  used  also  for  the  confinement  of 
witnesses ;  and,  in  general,  now  there  is  no 
distinction  between  a  jail  and  a  prison,  except 
that  the  latter  belongs  to  a  greater  extent  of 
country:  thus,  we  say  a  state's  prison  and  a 
county  jail.  Originally,  a  jail  seems  to  have 
been  a  place  where  persons  were  confined  to 
await  further  proceeding, — e.g.  debtors  till 
they  paid  their  debts,  witnesses  and  accused 
persons  till  a  certain  trial  came  on,  etc., — as 
opposed  to  prison,  which  was  for  confinement, 
as  punishment. 

A  jail  is  an  inhabited  dwelling-house,  and  a 
Jtouse  within  the  statutes  against  arson.  2  W. 
Blackst.  682;  1  Leach,  Cr.  Cas.  4th  ed.  69 ;  2 
East,  PI.  Cr.  1020 ;  2  Cox,  Cr.  Cas.  65 ;  18 
Johns.  N.  Y.  115  ;  4  Call,  Va.  109  ;  4  Leigh, 
Va.  683.     See  Gaol;  Prison. 

JAMUNLINGI,     JAMUNDILINGI. 

Freemen  who  delivered  themselves  and  pro- 
perty to  the  protection  of  a  more  powerful 
person,  in  order  to  avoid  military  service  and 
other  burdens.     Spelman,   Gloss.     Also,  a 


species  of  serfs  among, the  Germans.     Du- 
Cange.     The  same  as  commendati. 

JEOFAILS  (L.  Fr.).  I  have  failed ;  I  am 
in  error. 

Certain  statutes  are  called  statutes  of 
amendments  and  jeofailes,  because,  where  a 
pleader  perceives  any  slip  in  the  form  of  his 
proceedings,  and  acknowledges  the  error 
(jeofaile),  he  is  at  liberty,  by  those  statutes,  to 
amend  it.  The  amendment,  however,  is  sel- 
dom made ;  but  the  benefit  is  attained  by  the 
court's  overlooking  the  exception.  3  Black- 
stone,  Comm.  407 ;  1  Saund.  228,  n.  1 ;  Doc- 
trina  Plac.  297 ;  Dane,  Abr.  These  statutes 
do  not  apply  to  indictments. 

JEOPARDY.     Peril;  danger. 

The  term  is  used  in  this  sense  in  the  act  esta- 
blishing and  regulating  the  post  olfice  department. 
The  words  of  the  act  are,  "  or  if.  in  effecting  such 
robbery  of  the  mail  the  first  time,  the  offender 
shall  wound  the  person  having  the  custody  there- 
of, or  put  his  life  in  jeopardy  by  the  use  of  danger- 
ous weapons,  such  offender  shall  suffer  death."  3 
Story,  Laws  tj.  S.  1992.     See  Baldw.  C.  C.  93-95. 

The  situation  of  a  prisoner  when  a  trial 
jury  is  sworn  and  impanelled  to  try  his  case 
upon  a  valid  indictment,  and  such  jury  has 
been  charged  with  his  deliverance.  1  Bail. 
So.  C.  655;  7  Blackf  Ind.  191;  1  Gray, 
Mass.  490 ;  38  Me.  574 ;  8  Serg.  &  R.  Penn. 
586;  23  Penn.  St.  12;  12  Vt.  93;  1  Bishop, 
Grim.  Law,  §  660.  See  18  Johns.  N.  Y.  206 ; 
2  Sumn.  C.  C.  60  ;  4  Wash.  C.  C.  402. 

This  is  the  sense  in  which  the  term  is  used  in 
the  United  States  constitution  :  "  no  person  .  .  . 
shall  be  subject  for  the  same  offence  to  be  twice  put 
in  jeopardy  of  life  or  limb,"  U.  S.  Const,  art.  v. 
Amend.,  and  in  the  statutes  or  constitutions  of 
most  if  not  all  of  the  states.  1  Bishop,  Crim.  Law, 
§650. 

2t  As  to  the  effect  of  conviction  or  ac- 
quittal of  a  crime  in  a  foreign  state,  or  in 
a  state  or  federal  court,  as  preventing  further 
punishment  by  another  jurisdiction,  see  14 
Ala.  N.  s.  486 ;  11  Wend.  N.  Y.  129;  7  N.  Y. 
295  ;  5  Wheat.  184 ;  5  How.  410 ;  14  id.  13  ; 
8  Meto.  Mass.  313 ;  1  Dougl.  Mich.  207 ;  1 
Park.  Cr.  Cas.  N.  Y.  659 ;  5  Leigh,  Va.  707; 
1  Bishop,  Crim.  Law,  655  6. 

It  is  a  privilege  which  may  be  waived.  6 
Cush.  Mass.  560;  37  Me.  156;  2  Hawks. 
Tenn.  443;  2  Barb.  N.  Y.  427;  4  Dev.  No. 
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C.  305  ;  16  Miss.  587  ;  1  Bishop,  Crim.  Law, 
J  672  et  seq.     See  Discharge  op  a  Jury. 

JERGUER.  In  English  Law.  An  officer 
of  the  custom-house,  who  oversees  the  waiters. 
Techn.  Diet. 

JETTISON,  JETSAM.  The  casting  out 
of  a  vessel,  from  necessity,  a  part  of  the 
lading.     The  thing  so  cast  out. 

It  differs  from  flotsam  in  this,  that  in  the  latter 
the  goods  float,  while  in  the  former  they  sink,  and 
remain  under  water.     It  differs  also  from  ligan. 

The  jettison  must  be  made  for  sufficient 
cause,  and  not  from  groundless  timidity.  It 
must  be  made  in  a  case  of  extremity,  when 
the  ship  is  in  danger  of  perishing  by  the  fury 
of  a  storm,  or  is  laboring  upon  rocks  or 
shallows,  or  is  closely  pursued  by  pirates  or 
enemies. 

If  the  residue  of  the  cargo  be  saved  by 
such  sacrifice,  the  property  saved  is  bovind  to 
pay  a  proportion  of  the  loss.  In  ascertain- 
ing such  average  loss,  the  goods  lost  and 
saved  are  both  to  be  valued  at  the  price  they 
would  have  brought  at  the  place  of  delivery 
on  the  ship's  arrival  there,  freight,  duties, 
and  other  charges  being  deducted.  Mar- 
shall, Ins.  246;  3  Kent,  Coram.  185-187; 
Park.  Ins.  123 ;  Pothier,  Chartepartie,  n.  108 
et  suiv. ;  Boulay-Paty,  Dr.  Com.  tit.  13  ;  Par- 
dessus.  Dr.  Com.  n.  734 ;  1  Ware,  Dist.  Ct.  9. 
The  owner  of  a  cargo  jettisoned  has  a  mari- 
time lien  on  the  vessel  for  the  contributory 
share  from  the  vessel  on  an  adjustment  of 
the  average,  which  may  be  enforced  by  a 
proceeding  in  venue  in  the  admiralty.  19 
How.  162  ;  2  Parsons,  Marit.  Law,  373.  See 
Average  ;  AD.rusTMENT. 

JETTX  DE  BOURSE.  In  French  Law. 
A  kind  of  gambling  or  speculation,  which 
consists  of  sales  and  purchases  which  bind 
neither  of  the  parties  to  deliver  the  things 
which  are  the  object  of  the  sale,  and  which 
are  settled  by  paying  the  difference  in  the 
value  of  the  things  sold  between  the  day  of 
the  sale  and  that  appointed  for  delivery  of 
such  things.  1  Pardessus,  Droit  Com.  n. 
162. 

JOB.  The  whole  of  a  thing  which  is  to 
be  done.  In  this  sense  it  is  employed  in  the 
Civil  Code  of  Louisiana,  art.  2727:  "To 
build  by  plot,  or  to  work  by  the  job,"  says 
that  article,  "  is  to  undertake  a  building  for 
a  certain  stipulated  price."  See  Durantou, 
du  Contr.  de  Louage,  liv.  3,  t.  8,  nn.  248,  263 ; 
Pothier,  Cohtr.  de  Louage,  nn.  392,  394 ;  De- 
viation. 

JOBBER.  In  Commercial  Law.  One 
who  buys  and  sells  articles  for  others.  Stock- 
jobbers are  those  who  buy  and  sell  stocks 
for  others.  This  term  is  also  applied  to  those 
who  speculate  in  stocks  on  their  own  ac- 
count. 

JOCALIA  (Lat.).  Jewels.  This  term 
was  formerly  more  properly  applied  to  those 
ornaments  which  women,  although  married, 
call  their  own.  When  these  jocalia  are  not 
euitable  to  her  degree,  they  are  assets  for  the 
"sayment  of  debts.     1  RoUe,  Abr.  911. 


JOINDER.  In  Pleading.  Union ;  con- 
currence. 

Of  Actions.  In  Civil  Cases.  The  union 
of  two  or  more  causes  of  action  in  the  same 
declaration. 

At  common  law,  to  allow  a  joinder,  the 
form  of  actions  must  be  such  that  the  same 
plea  may  be  pleaded  and  the  same  judgment 
given  on  all  the  counts  of  the  declaration,  or, 
the  counts  being  of  the  same  nature,  that 
the  same  judgment  may  be  given  on  all.  2 
Saund.  177  c;  1  Term,  276;  Comyns,  Dig. 
Actions  (G) ;  16  N.  Y.  548 ;  6  Du.  N.  Y.  43; 
4  Cal.  27 ;  12  La.  Ann.  873 ;  33  N.  H.  495. 
And  all  the  causes  of  action  must  have  ac- 
crued to  the  plaintiff  or  against  the  defend- 
ant, 12  La.  Ann.  44,  in  the  same  right, 
though  it  may  have  been  by  different  titles. 
Thus,  a  plaintiff  cannot  join  a  demand  in 
his  own  right  to  one  as  representative  of 
another  person,  or  against  the  defendant  him- 
self to  one  against  him  in  a  representative 
capacity.  2  viner,  Abr.  62;  Bacon,  Abr. 
Action  in  General  (C);  21  Barb.  N.  Y.  245. 
See  25  Mo.  357. 
In  real  actions  there  can  be  but  one  count. 
In  mixed  actions  joinder  occurs,  though  but 
infrequently.  8  Coke,  876;  Poph.  24;  Croke 
Eliz.  290. 

In  personal  actions  joinder  is  frequent. 
By  statutes,  in  many  of  the  states,  joinder  of 
actions  is  allowed  and  required  to  a  greater 
extent  than  at  common  law. 

2.  In  Criminal  Cases.  Different  offences 
of  the  same  general  nature  may  be  joined  in 
the  same  indictment,  1  Chitty,  Crim.  Law, 
253,  255;  29  Ala.  N.  s.  62;  10  Cush.  Mass. 
530;  28  Miss.  267;  4  Ohio  St.  440;  6  Mc> 
Lean,  C.  C.  596 ;  4  Den.  N.  Y.  133 ;  18  Me. 
103;  1  Cheves,  So.  C.  103;  4  Ark.  50;  see 
14  Gratt.  Va.  687 ;  and  it  is  no  cause  of 
arrest  of  judgment  that  they  have  been  so 
joined,  29  Bng.  L.  &  Eq.  536;  29  N.  H.  184; 
11  Ga.  225 ;  3  Woodb.  &  M.  C.  C.  164 ;  see  1 
Strobh.  So.  C.  455;  but  not  in  the  same 
count,  5  R.  I.  385  ;  24  Mo.  353 ;:  1  Rich.  So. 
C.  260;  4  Humphr.  Tenn.  25  ;  and  an  indict- 
ment may  be  quashed,  in  the  discretion  of 
the  court,  where  the  counts  are  joined  in 
such  manner  as  will  confound  the  evidence. 
17  Mo.  544;  19  Ark.  563,  577;  20  Miss.  468. 
No  count,  it  is  said,  will,  however,  permit  a 
prisoner  to  be  tried  upon  one  indictment  for 
two  distinct  and  separate  crimes.  29  N.  H. 
184.  See  5  Sere.  &  R.  Penn.  59 ;  12  id.  69 ; 
10  Cush.  Mass.  530. 

In  Demurrer.  The  answer  made  to  a 
demurrer.  Coke,  Litt.  71  h.  The  act  of 
making  such  answer  is  merely  a  matter  of 
form,  but  must  be  made  within  a  reason- 
able time.     10  Rich.  So.  C.  49. 

Of  Issue  The  act  by  which  the  parties 
to  a  cause  arrive  at  that  stage  of  it  in  their 
pleadings,  that  one  asserts  a  fact  to  be  so, 
and  the  other  denies  it.  For  example,  when 
one  party  denies  the  fact  pleaded  by  his 
antagonist,  who  has  tendered  the  issue  thus, 
"And  this  he  prays  may  be  inquired  of  by 
the  country,"  or,  "and  of  this  he  puts  him- 
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self  upon  the  country,"  the  party  denying 
the  fact  may  immediately  subjoin,  "  And  the 
said  A  B  does  the  like ;"  when  the  issue  is 
said  to  be  joined. 

Of  Parties.     In  Civil  Cases. 

In  Equity. 

3.  All  parties  materially  interested  in  the 
subject  of  a  suit  in  equity  should  be  made 
parties,  however  numerous.  Mitford,  Eq. 
Plead.  144;  2  Eq.  Cas.  Abr.  179;  3  Swanst. 
Ch.  139;  1  Pet.  299;  2  id.  482;  13  id.  359; 
7  Cranoh,  72 ;  2  Mas.  C.  C.  181 ;  5  McLean, 
C.  C.  444 ;  2  Paine,  C.  0.  536 ;  1  Johns.  Ch. 
N.  Y.  349 ;  2  Paige,  Ch.  N.  Y.  278 ;  3  id. 
466  ;  11  id.  321 ;  4  Cow.  N.  Y.  682 ;  2  Bibb, 
Ky.  184 ;  4  J.  J.  Marsh.  Ky.  447 ;  24  Me. 
20;  36  id.  50;  3  Vt.  160;  11  id.  290;  7 
Conn.  342 ;  11  id.  112 ;  11  Gill  &  J.  Md. 
426;  4  Rand.  Va.  451;  1  Bail.  Ch.  So.  C. 
384 ;  2  Dev.  &  B.  Eq.  No.  C.  31 ;  7  Ired.  Eq. 
No.  C.  261 ;  1  M'Cord,  So.  C.  301 ;  2  Stew. 
Ala.  280 ;  6  Blaokf.  lud.  223 ;  15  111.  257 ; 
11  Ga.  645.  But,  where  the  parties  are  very 
numerous,  a  portion  may  appear  for  all  in 
the  same  situation.  16  Ves.  321 ;  16  How. 
288;  11  Conn.  112;  3  Paige,  Ch.  222;  19 
Barb.  517. 

Mere  possible  or  contingent  interest  does 
not  render  its  possessor  a  necessary  party. 
6  Wheat.  550;  3  Conn.  354;  5  Cow.  N.  Y. 
719.  And  see  3  Bibb,  Ky.  86 ;  6  J.  J.  Marsh. 
Ky.  425. 

There  need  be  no  connection  but  commu- 
nity of  interests.    2  Ala.  n.  b.  209. 

Plaintiffs. 

4.  All  persons  having  a  unity  of  interest 
in  the  subject-matter,  3  Barb.  Ch.  N.  Y.  397; 
2  Ala.  N.  s.  209,  and  in  the  object  to  be 
attained,  2  Iowa,  55 ;  3  id.  443,  who  are 
entitled  to  relief,  14  Ala.  N.  s.  135 ;  17  id. 
631,  may  join  as  plaintiffs.  The  claims 
must  not  arise  under  different  contracts,  8 
Pet.  123;  5  J.  J.  Marsh.  Ky.  154;  6  id.  33 ; 
or  to  the  same  person  in  different  capacities. 
1  Busb.  Eq.  No.  C.  196.  And  see  1  Paige,  Ch. 
N.  Y.  637;  4  id.  23;  6  Mete.  Mass.  118;  1 
Monr.  Ky.  206. 

Assignor  and  assignee.  The  assignor  of  a 
contract  for  the  sale  of  lands  should  be  joined 
in  a  suit  by  the  assignee  for  specific  perform- 
ance, 3  Sandf.  Ch.  N.  Y.  614;  and  the  as- 
signor of  part  of  his  interest  in  a  patent  in 
a  suit  by  assignee  for  violation.  3  McLean, 
C.  C.  350. 

But  he  should  not  be  joined  where  he  has 
parted  with  all  his  legal  and  beneficial  inte- 
rest. 32  Me.  203,  343  ;  13  B.  Monr.  Ky.  210. 
The  assignee  of  a  mere  chose  in  action  may 
sue  in  his  own  name,  in  equity.  17  How. 
43;  5  "Wise.  270;  6  B.  Monr.  Ky.  540;  7  id. 
273. 

Corporations.  Two  or  more  may  join  if 
their  interest  is  joint.  8  Ves.  Ch.  706.  A  cor- 
poration may  join  with  its  individual  mem- 
bers to  establish  an  exemption  on  their  be- 
half. 3  Anstr.  738. 
iToi..  I. — 18 


Husband  and  wife  must  join  where  the 
husband  asserts  an  interest  in  behalf  of  his 
wife,  6  B.  Monr.  Ky.  514;  3  Hayw.  No.  C. 
252;  5  Johns.  Ch.  N.  Y.  196;  9  Ala.  133; 
4  J.  J.  Marsh.  Ky.  49:  as,  for  a  legacy,  5 
Johns.  Ch.  N.  Y.  196,  or  for  property  de- 
vised or  descended  to  her  during  coverture,  5 
J.  J.  Marsh.  Ky.  179,  600;  or  where  he 
applies  for  an  injunction  to  restrain  a  suit  at 
law  against  both,  affecting  her  interest.  1 
Barb.  Ch.  N.  Y.  313. 

5.  Idiots  and  lunatics  may  be  joined  or 
not  in  bills  by  their  committees,  at  the  elec- 
tion of  the  committee  to  set  aside  acts  done 
by  them  whilst  under  imbecility.  1  Chanc. 
Cas.  112;  1  Jac.  377;  7  Johns.  Ch.  N.  Y. 
139 ;  3  Barb.  Ch.  N.  Y.  24.  They  must  be 
joined  in  suits  brought  for  the  partition  of 
real  estate.  3  Barb.  Ch.  24.  In  England  it 
seems  to  be  the  custom  to  join.  2  Vern.  Ch. 
678.  See  Story,  Eq.  Plead.  ?  64,  and  note ; 
Story,  Eq.  Jur.  §  1336,  and  note ;  Edwards, 
Partn.  294^316. 

Infants.  Several  may  join  in  the  same  bill 
for  an  account  of  the  rents  and  profits  of 
their  estate.     2  Bland,  Ch.  Md.  68. 

Fnisiee  and  cestui  que  trust  should  join  in 
a  bill  to  recover  the  trust  fund,  5  Dan.  Ky. 
128  ;  but  need  not  to  foreclose  a  mortgage,  5 
Ala.  447;  4  Abb.  Pract.  N.  Y.  106,  nor  to  re- 
deem one  made  by  the  trustee.  2  Gray,  Mass. 
190.  And  see,  also,  3  Bdw.  Ch.  N.  Y.  175 ; 
7  Ala.  N.  s.  386. 

Defendants. 

6.  In  general,  all  persons  interested  in  the 
subject-matter  of  a  suit  who  (jannot  be  made 
plaintiffs  should  be  made  defendants.  They 
may  claim  under  different  rights  if  they 
possess  an  interest  centring  in  the  point  in 
issue.    4  Cow.  N.  Y.  682. 

Bills  for  discovery  need  not  contain  all  the 
parties  interested  as  defendants,  1  M'Cord, 
Ch.  So.  C.  301 ;  and  a  person  may  be  joined 
merely  as  defendant  in  such  bill.  3  Ala.  214 
A  person  should  not  be  joined  as  a  party  to 
such  bill  who  may  be  called  as  a  witness  on 
trial.  13  111.  212 ;  3  Barb.  Ch.  N.  Y.  482. 
And  see  1  Chandl.  Wise.  286. 

Assignor  and  assignee.  An  assignor  who 
retains  even  the  slightest  interest  in  the  sub- 
ject-matter must  be  made  a  party.  2  Dev.  & 
B.  Eq.  No.  C.  395 ;  1  Greene,  Ch.  N.  J.  347 ; 
2. Paige,  Ch.  N.  Y.  289 ;  11  Cush.  Mass.  Ill : 
as,  a  covenantee  in  a  suit  by  a  remote  assignee, 
1  Dan.  585 ;  and  the  original  plaintiff  in  a 
creditors'  bill  by  the  assignee  of  a  judgment. 
4  B.  Monr.  Ky.  594. 

A  fraudulent  assignee  need  not  be  joined 
in  a  bill  by  a  creditor  to  obtain  satisfaction 
out  of  a  fund  so  transferred.  1  Paige,  Ch. 
N.  Y.  637.  The  assignee  of  a  judgment  must 
be  a  party  in  a  suit  to  stay  proceedings.  11 
Paige,  Ch.  N.  Y.  438. 

A  party  who  acquires  his  interest  pendente 
lite  cannot  be  made  a  party.  5  111.  354.  Other. 
wise  of  an  assignee  m  insolvency,  who  must 
be  made  a  party.  3  Johns.  N.  Y.  543 :  1  Johns. 
Ch.  N.  Y.  339;  10  Paige,  Ch.  N.  Y.  20. 
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'?.  Corporations  and  associations.  A  cor- 
poration charged  with  a  duty  should  be  joined 
with  the  trustees  it  has  appointed,  in  a  suit 
for  a  breach.  1  Gray,  Mass.  399 ;  7  Paige, 
Ch.  N.  Y.  281.  Where  the  legal  title  is  in 
part  of  the  members  of  an  association,  no 
others  need  be  joined.     1  Gilm.  Va.  187. 

Officers  and  agents  may  be  made  parties 
merely  for  purposes  of  discovery.  9  Paige, 
Ch.  N.  Y.  188. 

Creditors  who  have  repudiated  an  assign- 
ment and  pursued  their  remedy  at  law  are 
properly  made  parties  to  a  bill  brought  by 
the  others  against  the  trustee  for  an  ac- 
count and  the  enforcement  of  the  trust.  3 
Wise.  367.  So,  when  judgments  are  im- 
peached and  sought  to  be  set  aside  for  fraud, 
the  plaintiffs  therein  are  indispensable  parties 
to  the  bill.  20  Ala.  200.  To  a  bill  brought 
against  an  assignee  by  a  creditor  claiming 
the  final  balance,  the  preferred  creditors  need 
not  be  made  parties.  28  Vt.  465.  See,  also, 
20  How.  94;  1  Md.  Ch.  Dec.  299;  3  Mete. 
Mass.  474;  11  Paige,  Ch.  N.  Y.  49;  22  Barb. 
N.  Y.  597. 

Debtors  must  in  some  cases  be  joined  with 
the  executor  in  a  suit  by  a  creditor ;  though 
not  ordinarily.  Story,  Eq.  Plead.  ^  227 ;  1 
Johns.  Ch.  N.  Y.  305.  Where  there  are  several 
debtors,  all  must  be  joined,  1  M'Cord,  Ch.  So. 
C.  301,  unless  utterly  irresponsible.  1  Mich. 
446.  Judgment  debtors  must  in  some  cases 
be  joined  in  suits  between  the  creditor  and 
assignees  or  mortgagees.  3  Barb.  Ch.  N.  Y. 
630 ;  5  Sandf.  N.  Y.  271. 

8.  Executors  and  administrators  should  be 
made  parties  to  a  bill  to  dissolve  a  partner- 
ship, 21  Ga.  6;  to  a  bill  against  heirs  to  dis- 
cover assets,  7  B.  Monr.  Ky.  127 ;  to  a  bill 
by  creditors  to  subject  lands  fraudulently 
conveyed  by  the  testator  their  debtor,  to  the 
satisfaction  of  their  debt.  9  Mo.  304.  See, 
also,  21  Ga.  433;  6  Munf.  Va.  520;  7  Eng. 
L.  &  Bq.  54. 

Foreclosure  suits.  All  persons  having  an 
interest,  legal  or  equitable,  existing  at  the 
commencement  of  a  suit  to  foreclose  mort- 
gaged premises,  must  be  made  parties,  or 
thej'will  not  be  bound,  4  Johns.  Ch.  N.  Y. 
605;  10  Paige,  Ch.  N.  Y.  307;  10  Ala.  n.  s. 
283;  3  Ark.  364;  6  McLean,  C.  C.  416;  11 
Tex.  526 ;  including  the  mortgagor  within  a 
year  after  the  sale  of  his  interest  by  the 
sheriff,  4  Johns.  Ch.  649,  and  his  heirs  and 
personal  representatives  after  his  death.  2 
Bland,  684.  A  person  claiming  adversely  to 
mortgagor  and  mortgagee  cannot  be  made  a 
defendant  to  such  suit.  3  Barb.  Ch.  N.  Y. 
438. 

9.  Heirs,  distributees,  and  devisees.  All 
the  heirs  should  be  made  parties  to  a  bill 
respecting  the  real  estate  of  the  testator,  3 
N.  Y.  261 ;  2  Ala.  n.  s.  571 ;  3  Litt.  Ky.  365 ; 
4  J.  J.  Marsh.  Ky.  231;  7  id.  432;  5  III. 
452,  although  the  testator  was  one  of  several 
mortgagees  of  the  vendee,  and  the  bill  be 
brought  to  enforce  the  vendor's  lien,  6  B. 
Monr.  Ky.  74 ;  but  need  not  to  a  bill  affect- 
ing personalty.     1  M'Cord,  Ch.  So,  C.  280. 


All  the  devisees  are  necessary  parties  to  a 
bill  to  set  aside  the  will,  2  Dan.  Ky.  155,  or 
to  enjoin  executors  from  selling  lands  be- 
longing to  the  testator's  estate.  2  T.  B.  Monr. 
Ky.  30.  All  the  distributees  are  necessary 
parties  to  a  bill  for  distribution,  1  B.  Monr. 
Ky.  27;  to  a  bill  by  the  widow  of  the  in- 
testate against  the  administrator  to  recover 
her  share  of  the  estate,  4  Bibb,  Ky.  543 ; 
and  to  a  bill  against  an  administrator  to 
charge  the  estate  with  an  annual  payment 
to  preserve  the  residue.  1  Hill,  Ch.  51.  See, 
also,  2  Litt.  Ky.  48  ;  11  Paige,  Ch.  N.  Y.  49; 
2  T.  B.  Monr.  Ky.  95  ;  5  id.  573. 

Idiots  and  lunatics  should  be  joined  with 
their  committees  when  their  interests  conflict 
and  must  be  settled  in  the  suit.  2  Johns. 
Ch.  N.  Y.  242 ;  3  Paige,  Ch.  N.  Y.  470. 

10.  Partners  must,  in  general,  be  all  joined 
in  a  bill  for  dissolution  of  the  partnership, 
hut  need  not  if  without  the  iurisdiction.  l7 
How.  468 ;  12  Mete.  Mass.  329.  And  see  3 
Stor.  C.  C.  335.  _ 

Assignees  of  insolvent  partners  must  be 
joined.     10  Me.  255. 

Dormant  partners  need  not  be  joined  when 
not  known  in  the  transaction  on  which  the 
bill  is  founded.     7  Blackf.  Ind.  218. 

Principal  and  agent  should  be  joined  if 
there  be  a  charge  of  fraud  in  which  the 
agent  participated,  3  Stor.  C.  C.  611;  12 
Ark.  720 ;  and  the  agent  should  be  joined 
where  he  binds  himself  individually.  3  A. 
K.  Marsh.  Ky.  484. 

See,  also,  5  Harr.  &  J.  Md.  147 ;  8  Ired.  Eq. 
I  No.  C.  229 ;  2  Dev.  &  B.  No.  C.  357 ;  1  Barb. 
I  Ch.  N.  Y.  157. 

Trustee  and  cestui  que  trust.  A  trustee  may 
or  not,  at  the  plaintiff's  election,  be  joined  in 
a  bill  by  the  cestui  que  trust  to  recover  the 
fund.     2  Paige,  Ch.  N.  Y.  278. 

The  trustees  under  a  settlement  of  real 
estate,  against  whom  a  trust  or  power  given 
to  thera  to  sell  the  estate  is  to  be  enforced, 
are  necessary  parties  to  a  suit  for  that  puiv 
pose.  39  Eng.  L.  &  Eq.  76.  See,  also,  39 
Eng.  L.  &  Eq.  225 ;  24  Miss.  597 ;  19  How. 
376 ;  5  Du.  N.  Y.  168 ;  8  Md.  34. 

At  Law. 

In  actions  ex  contractu. 

11.  All  who  have  a  joint  legal  interest 
or  are  jointly  entitled  must  join  in  an  action 
on  a  contract,  even  though  it  be  in  terms 
several,  or  be  entered  into  by  one  in  behalf 
of  all.  Brown,  Partn.  18;  1  Saund.  153;  Arch- 
bold,  Civ.  PI.  58 ;  Meto.  Yelv.  177,  n.  1 ;  10 
East,  418;  8  Term,  140;  8  Serg.  &  R.  Penn. 
308 ;  10  id.  257 ;  15  Me.  295 ;  23  id.  Ill ;  3 
Brev.  No.  C.  249 ;  3  Ark.  565 ;  16  Barb.  N.  Y. 
325;  6Du.  N.Y.  182;  3  Bosw.  N.  Y.  516:  as, 
where  the  consideration  moves  from  several 
jointly.  2  Wms.  Saund.  116  a;  4  Mees.  &  W. 
Exoh.  295 ;  6  id.  698,  or  was  taken  from  a  joint 
fund.  19  Johns.  N.Y.  218;  1  Meigs,  Tenn.  394. 

One  of  several  joint  obligees,  payees,  or 
assignees  may  sue  in  the  name  of  all.  10 
Yerg.  Tenn.  235.     See  4  Saund.  657. 
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'Some  contracts  may  bo  consideved  as  either 
joint  or  several,  and  in  such  case  all  may 
join,  or  each  may  sue  separately;  but  part 
cannot  join  leaving  the  others  to  sue  sepa- 
rately. 

In  an  action  for  a  breach  of  a  joint  con- 
tract made  by  several,  all  the  contracting 
parties  should  be  made  defendants,  1  Saund. 
158  n.,  even  though  one  or  more  be  bankrupt 
or  insolvent,  2  Maule  &  S.  33 ;  but  see  1 
Wils.  89 ;  or  an  infant ;  but  not  if  the  contract 
be  utterly  void  as  to  him,  3  Taunt.  307 ;  5 
Johns.  N.  Y.  160,  280;  11  id.  101;  5  Mass. 
270 ;  1  Pick.  Mass.  500. 

On  a  joint  and  several  contract,  each  may 
be  sued  separately,  or  all  together.  1  Pet.  73; 
1  Wend.  N.  Y.  524. 

12.  Executors  and  administrators  must 
bring  their  actions  in  the  joint  names  of  all, 
3  Boiivier,  Inst.  146 ;  Hammond,  Partn.  272 ; 
Broom,  Part.  103;  5  Scott,  n.  B.  728 ;  1  Saund. 
291  g;  2  id.  213;  2  Nott  &  M'C.  So.  C.  70;  2 
Penn.  St.  721 ;  1  Dutch.  N.  J.  374;  even  though 
gome  are  infants.     Broom,  Part.  104. 

All  the  executors  who  have  proved  the  will 
are  to  be  joined  as  defendants  in  an  action 
on  the  testator's  contract.  Broom,  Part.  196; 
1  Lev.  161;  3  Term,  560;  1  Crompt.  M.  & 
R.  Exch.  74;  2  Crompt.  &  J.  Exch.  548;  4 
Bingh.  704.  But  an  executor  de  son  tori  is 
not  to  be  joined  with  the  rightful  executor. 
And  the  executors  are  not  to  be  joined  with 
other  persons  who  were  joint  contractors  with 
the  deceased.  P.  A.  Browne,  Penn.  31 ;  2 
Wheat.  344;  6  Serg.  &  R.  Penn.  272;  5  Cal. 
173. 

Administrators  are  to  be  joined,  like  ex- 
ecutors. Comyns,  Dig.  Administrators  (B 
12).  Foreign  executors  and  administrators 
are  not  recognized  as  such,  in  general.  2 
Jones,  Eq.  No.  C.  276;  10  Rich.  So.  C.  393; 
7  Ind.  211. 

13.  Husband  and  wife  must  join  to  recover 
rent  due  the  wife  before  coverture  on  her 
lease  while  sole.  Coke,  Litt.  55  6;  Croke  Eliz. 
700 ;  on  the  lease  by  both  of  lands  in  which 
she  has  a  life  estate,  where  the  covenant 
runs  to  both,  20  Barb.  N.  Y.  269 ;  but  on  a 
covenant  generally  to  both,  the  husband  may 
sue  alone,  2  Mod.  217 ;  1  Barnew.  &  C.  443 ; 
1  Bulstr.  331;  in  all  actions  in  implied  pro- 
mises to  the  wife  acting  in  autre  droit,  Co- 
myns, Dig.  Baron  &  F.  (V) ;  9  Mees.  &  W. 
Exch.  694 ;  4  Tex.  283 ;  as  to  suit  on  a  bond 
to  both,  see  2  Penn.  St.  827  ;  on  a  contract 
running  with  land  of  which  they  are  joint 
assignees,  Woodfall,  Landl.  &  Ten.  190 : 
Croke  Car.  503  ;  in  general,  to  recover  any  of 
the  wife's  choses  in  action  where  the  cause 
of  action  would  survive  to  her.  Comyns,  Dig. 
Baron  &  F.iY);  1  Ohitty,  Plead.  17 ;  Broom, 
Part.  82;  1  Maule  &  S.  180;  1  Yeates,  Penn. 
551  ;  1  P.  A.  Browne,  Penn.  263 ;  13  Wend. 
N  Y.  271 ;  10  Pick.  Mass.  470  ;  9  Ired.  No. 
C  163;  21  Conn.  557  ;  5  Miss.  204;  24  Miss. 
245  ;  2  Wise.  22. 

14.  They  may  join  at  the  husband's  elec- 
tion in  suit  on  a  covenant  to  repair,  when  they 
become  joint  grantees  of  a  reversion,  Croke 


Jac.  399 ;  Broom,  Part.  78 ;  to  recover  the 
value  of  the  wife's  choses  in  action,  5  Harr. 
Del.  57;  24  Conn.  45;  2  Wise.  22-,  2  Mod. 
217;  2Ad.  &E.30;  2  Maule  &  S.  396,  n.;  in 
case  of  joinder  the  action  survives  to  her,  6 
Mees.  &  W.  Exch.  426;  10  Barnew.  &  C.  558; 
in  case  of  an  express  promise  to  the  wife,  or 
to  both  where  she  is  the  meritorious  cause 
of  action.  Croke  Jac.  77,  205 ;  Broom,  Part. 
80;  1  Chitty,  Plead.  18;  5  Harr.  Del.  57 ;  32 
Ala.  N.  s.  30. 

They  must,  in  general,  be  joined  in  actions 
on  contracts  entered  into  by  the  wife  dum 
sola,  1  Kebl.  281;  2  Term,  480;  7  id.  348;  1 
Taunt.  217;  7  id.  432;  8  Johns.  N.  Y.  149; 
1  Grant,  Cas.  Penn.  21;  5  Harr.  Del.  357; 
25Vt.  207;  see  1  Chitty,  Plead.  45  ;  15  Johns. 
N.  Y.  403 ;  17  id.  167  ;  7  Mass.  291,  where 
the  cause  of  action  accrues  against  the  wife 
in  autre  droit.  Croke  Car.  518.  They  may 
be  joined  when  the  husband  promises  anew 
to  pay  the  debt  of  the  wife  contracted  dum 
sola,  7  Term,  349 ;  for  rent  or  breaches  of 
covenant  on  a  joint  lease  to  both  for  the  wife's 
benefit.     Broom,  Part.  178,  179. 

15.  Joint  tenants  must  join  in  debt  or  an 
avowry  for  rent.  Broom,  Part.  24 ;  but  one 
of  several  may  make  a  separate  demise,  thus 
severing  the  tenancy,  Bacon,  Abr.  Joint  Ten. 
(H  2);  12  East,  39,  57,  61;  3  Campb.  190; 
and  one  may  maintain  ejectment  against  his 
co-tenants.     Woodfall,  Landl.  &  Ten.  789. 

Partners  must  all  join  in  suing  strangers 
on  partnership  transactions.  Broom,  Part.  61 ; 
1  Esp.  183  ;  2  Campb.  302 ;  18  Barb.  N.  Y. 
534;  4Du.  N.Y.416;  7  Rich.  So.  C.  118;  in- 
cluding only  those  who  were  such  at  the  time 
the  cause  of  action  accrued.  Broom,  Part. 
65  ;  although  one  or  more  may  have  become 
insolvent,  2  Crompt.  &  M.  Exch.  318 ;  but 
not  joining  the  personal  representative  of  a 
deceased  partner,  2  Salk.  444 ;  2  Maule  &  S. 
225  ;  4  Barnew.  &  Aid.  374  ;  9  Barnew.  &  C. 
538 ;  with  a  limitation  to  the  actual  parties 
to  the  instrument  in  case  of  specialties,  6 
Maule  &  S.  75 ;  and  including  dormant  part- 
ners or  not,  at  the  election  of  the  ostensi- 
ble partners.  2  Esp.  468;  2  Taunt.  324;  10 
Barnew.  &C.  671;  4  Barnew.  &  Aid.  437.  See 
4  Wend.  N.  Y.  628.  Where  one  partner  con- 
tracts in  his  name  for  the  firm,  he  may  sue 
alone,  or  all  may  join,  4  Barnew.  &  Ad.  815; 
4  Barnew.  &  Aid.  437;  but  alone  if  he  was 
evidently  dealt  with  as  the  sole  party  in  in- 
terest.    1  Maule  &  S.  249. 

16.  The  surviving  partners,  3  Ball  &  B. 
Ch.  Ir.  30;  1  Barnew.  &  Aid.  29,  522;  18 
Barb.  N.  Y.  592,  must  all  be  joined  as  defend- 
ants  in  suits  on  partnership  contracts.  Broom, 
Part.  163  ;  1  East,  30.  And  third  parties  are 
not  bound  to  know  the  arrangements  of  part- 
ners amongst  themselves.  9  East,  527  ;  4 
Maule  &  S.  482;  8  Mees.  &  W.  Exch.  703, 
710. 

A  partner  need  not  be  joined  if  he  was  not 
known  as  such  at  the  time  of  making  the  con- 
tract  and  there  was  no  indication  of  his  being 
a  partner.  1  Bosw.  N.  Y.  28  ;  19  Ark.  701. 
And  see  Partnership. 
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•  Tenants  in  common  should  join  in  an  action 
on  any  joint  contract.  Comyns,  Dig.  Abate- 
ment (E  10). 

Trustees  must  all  join  in  bringing  an  ac- 
tion.   1  Wend.  N.  Y.  470. 

In  actions  ex  delicto. 

17.  Joint  owners  must,  in  general,  join  in 
an  action  for  a  tortious  injury  to  their  pro- 
perty, 1  Salk.  31 ;  1  Saund.  291  g;  6  Term, 
766  ;  7  id.  297 ;  11  N.  H.  141 ;  in  trover,  for 
its  conversion,  5  East,  407 ;   in  replevin,  to 

fet  possession,  6  Pick.  Mass.  571 ;  8  Mo.  522; 
5  Me.  245 ;  or  in  detinue,  for  its  detention, 
or  for  injury  to  land.  3  Bingh.  455;  29 
Barb.  N.  Y.  9. 

So  may  several  owners  who  sustain  a  joint 
damage.     1  Woodb.  &  M.  C.  C.  223. 

For  injury  to  the  person,  plaintiffs  cannot, 
in  general,  join.  2  Wms.  Saund.  117  a.; 
Croke  Car.  512  ;  Croke  Eliz.  472. 

Partners  may  join  for  slanders,  3  Bingh. 
452 ;  10  id.  270 ;"  1  Carr.  &  K.  568  ;  8  Carr. 
&  P.  708 ;  for  false  representations,  17  Mass. 
182,  injuring  the  partnership. 

In  cases  where  several  can  join  in  the  com- 
mission of  a  tort,  they  may  be  joined  in  an 
action  as  defendants,  3  East,  62 ;  5  Term, 
651 ;  7  id.  259  ;  6  Taunt.  29 ;  14  Johns.  N.  Y. 
462 ;  19  id.  381 :  as,  in  trover,  1  Maule  &  S. 
588 ;  in  trespass,  2  Wms.  Saund.  117  a;  for 
libel.  Broom,  Part.  249, — not  for  slander, 
Croke  Jac.  647 ;  in  trespass.  1  Carr.  &  M. 
96. 

IS.  Husband  and  vyife  must  join  in  action 
for  direct  damages  resulting  from  personal 
injury  to  the  wife,  3  Blackstone,  Comm.  140 ; 
4  Iowa,  420;  in  detinue,  for  the  property 
which  was  the  wife's  before  marriage,  2 
Tayl.  No.  C.  266  ;  see  30  Ala.  n.  s.  582;  for 
injury  to  the  wife's  property  before  marriage, 

2  Jones,  No.  C.  59;  where  the  right  of  action 
accrues  to  the  wife  in  autre  droit.  Comyns, 
Dig.  Baron  &  F.  (V);  11  Mod.  177;  2  Bos. 
&  P.  407 ;  and,  generally,  in  all  cases  where 
the  cause  of  action  by  law  survives  to  the 
wife.  4  Barnew.  &  Aid.  523 ;  10  Pick.  Mass. 
470;- 35  Me.  89. 

They  may  join  for  slander  of  the  wife,  if 
the  words  spoken  are  actionable  per  se,  for 
the  direct  injury,  4  Mees.  &  W.  E.xch.  5;  22 
Barb.  N.  Y.  396 ;  2  Du.  N.  Y.  633 ;  2  Hill, 
N.  Y.  309  ;  2  T.  B.  Monr.  Ky.  56  ;  25  Mo. 
»80;  4  Iowa,  420;  11  Cush.  Mass.  10;  and 
in  ejectment  for  lands  of  the  wife.  Broom, 
Part.  235  ;  1  Bulstr.  21. 

19.  They  must  be  joined  as  defendants 
for  torts  committed  by  the  wife  before  mar- 
riage, 2  Roper,  Husb.  &  Wife,  127;  Coke, 
Litt.  351  6;  5  Binn.  Penn.  43,  or  during  co- 
verture, Broom,  Part.  299 ;  19  Barb.  N.  Y. 
321 ;  2  E.  D.  Smith,  N.  Y.  90;  or  for  libel  or 
slander  uttered  by  her,  5  Carr.  &  P.  484; 
and  in  action  for  waste  by  the  wife,  before 
marriage,  as  administratrix.  2  Williams, 
Exec.  1441. 

They  may  be  joined  in  trespass  for  their 
joint  act.   2  Strange,  1094 ;  4  Bingh.  n.  c.  96; 

3  Barnew.  &  Aid.  687 ;  6  Gratt.  Va.  213. 


Joint  tenants  and  parceners,  during  the 
continuance  of  the  joint  estate,  must  join  in 
all  actions  ex  delicto  relative  thereto,  as  in 
trespass  to  their  land,  and  in  trover  or  reple- 
vin for  their  goods.  Broom,  Part.  215 ;  2 
Blackstone,  Comm.  182,  188 ;  Bacon,  Abr. 
Joint  Ten.  (K) ;  2  Salk.  205  ;  2  Lev.  113 ; 
29  Barb.  N.  Y.  29.  Joint  tenants  may  join 
in  an  action  for  slander  of  the  title  to  their 
estate.  Broom,  Part.  211;  3  Bingh.  455. 
They  should  be  sued  jointly,  in  trespass,  tro- 
ver, or  case,  for  any  thing  respecting  the  land 
held  in  common.  Broom,  Part.  261,  255 ;  5 
Term,  651 ;   Comyns,  Dig.  Abatement  (F  6) ; 

1  Wms.  Saund.  291  e.  Joint  tenants  should 
join  in  an  avowry  or  cognizance  for  rent,  3 
Salk.  207 ;  1  id.  390 ;  or  for  taking  cattle 
damage  feasant.  Bacon,  Abr.  Joint  Ten.  (K); 
or  one  joint  tenant  should  avow  in  his  own 
right,  and  as  bailiff  to  the  other.  ^  Salk. 
207.  But  a  tenant  in  common  cannot  avow 
the  taking  of  the  cattle  of  a  stranger  upon 
the  land  damage  feasant,  without  making 
himself  bailiff  or  servant  to  his  co-tenant.  2 
H.  Blaokst.  388,  389 ;  Bacon,  Abr.  Replevin 
(K). 

20.  Master  and  servant,  where  co-tres- 
passers, should  be  joined  though  they  be  not 
equally  culpable.   2  Lev.  172;  1  Bingh.  418  ; 

5  Barnew.  &  C.  559.  Partners  may  join  for  a 
joint  injury  in  relation  to  the  joint  property. 

2  Bouvier,  Inst.  110;  3  Carr.  &  P.  196.  Thej 
may  be  joined  as  defendants  where  property  is 
taken  by  one  of  the  firm  for  its  benefit,  1  Carr. 

6  M.  93  ;  and  where  the  firm  makes  fraudu- 
lent representations  as  to  the  credit  of  a  third 
person,  whereby  the  firm  gets  benefit.  17 
Mass.  182. 

Tenants  in  common  must  join  for  a  trespass 
upon  the  lands  held  in  common,  Littleton, 
I  315 ;  15  Johns.  N.  Y.  497;  1  Wend.  N.  Y. 
380_;  8  Cow.  N.  Y.  304 ;  28  Me.  136  ;  or  for 
taking  away  their  common  property,  Croke 
Eliz.  143;  or  for  detaining  it,  1  Hill,  N.  Y. 
234 ;  or  for  a  nuisance  to  their  estate.  14 
Johns.  N.  Y.  246. 

In  Criminal  Cases.  Two  or  more  persons 
who  have  committed  a  crime  may  be  jointly 
indicted  therefor,  7  Gratt.  Va.  619 ;  6  McLean, 
C.  C.  596 ;  10  Ired.  No.  C.  153 ;  8  Blackf. 
Ind.  205,  only  where  the  offence  is  such  that 
it  may  be  committed  by  two  jointly.  3  Sneed, 
Tenn.  107. 

They  may  have  a  separate  trial,  however,  in 
the  discretion  of  the  court,  15  111.  536 ;  1 
Park.  Crim.  N.  Y.  424;  7  Gratt.  Va.  619;  10 
Cush.  Mass.  530 ;  5  Strobh.  So.  C.  85  ;  9  Ala. 
N.  s.  137 ;  and  in  some  states  as  a  matter  of 
right.    1  Park.  Crim.  N.  Y.  371. 

JOINT  ACTION.  An  action  brought 
by  two  or  more  as  plaintiffs  or  against  two  or 
more  as  defendants.  See  1  Parsons,  Contr.; 
Actions;  Joinder,  J  1. 

JOINT  BOND.  The  bond  of  two  or  more 
obligors,  the  action  to  enforce  which  must  be 
joint  against  them  all. 

JOINT  AND  SEVERAL  BOND.     A 

bond  of  two  or  more  obligors,  who  bind  them- 
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selves  jointly  and  severally  to  the  obligees, 
wlio  can  sue  all  the  obligors  jointly,  or  any 
one  of  them  separately,  for  the  whole  amount, 
but  cannot  bring  a  joint  action  against  part, — 
that  is,  treat  it  as  joint  as  to  some  and  seve- 
ral as  to  others.  Upon  the  payment  of  the 
whole  by  one  of  such  obligors,  a  right  to  con- 
tribution arises  in  his  favor  against  the  other 
obligors. 

JOINT  CONTRACT.  One  in  which  the 
contractors  are  jointly  bound  to  perform  the 
promise  or  obligation  therein  contained,  or 
entitled  to  receive  the  benefit  of  such  promise 
or  obligation. 

2.  It  is  a  general  rule  that  a  joint  con- 
tract survives,  whatever  may  be  the  beneficial 
interests  of  the  parties  under  it.  When  a 
partner,  covenantor,  or  other  person  entitled, 
having  a  joint  interest  in  a  contract  not 
running  with  the  land,  dies,  the  right  to  sue 
survives  in  the  other  partner,  etc.  1  Dall. 
Penn.  65,  248;  Addison,  Contr.  285.  And 
when  the  obligation  or  promise  is  to  perform 
something  jointly  by  the  obligors  or  promis- 
Bors,  and  one  dies,  the  action  must  be  brought 
against  the  survivor.  Hammond,  Partn.  156 ; 
Barbour,  Partn. 

3>  When  all  the  parties  interested  in  a 
joint  contract  die,  the  action  must  be  brought 
by  the  executors  or  administrators  of  the 
last  surviving  obligee  against  the  executors 
or  administrators  of  the  last  surviving  obli- 
gor. Addison,  Contr.  285.  See  Contracts  ; 
Parties  to  Actions  ;  Co-Obligob. 

JOINT  EXECUTORS.  Those  who  are 
joined  in  the  executicm  of  a  will. 

2.  Joint  executors  are  considered  in  law 
as  but  one  person  representing  the  testator ; 
and,  therefore,  the  acts  of  any  one  of  them, 
which  relate  either  to  the  delivery,  gift,  sale, 
payment,  possession,  or  release  of  the  tes- 
tator's goods,  are  deemed,  as  regards  the  per- 
sons with  whom  they  contract,  the  acts  of  all. 
Bacon,  Abr. ;  11  Viner,  Abr.  358;  Comyns, 
Dig.  Administration  (B  12)  ;  1  Dane,  Abr. 
583  ;  2  Lilt.  Ky.  315 ;  God.  314 ;  Dy.  23,  in 
marg. ;  16  Serg.  &  R.  Penn.  337.  But  an 
executor  cannot,  without  the  knowledge  of 
his  co-executor,  confess  a  judgment  for  a 
claim  part  of  which  was  barred  by  the  act 
of  limitations,  so  as  to  bind  the  estate  of  the 
testator.     6  Penn.  St.  267. 

3.  As  a  general  rule,  it  may  be  laid  down 
that  each  executor  is  liable  for  his  own 
wrong  or  devastavit  only,  and  not  for  that 
of  his  colleague.  He  may  be  rendered  liable, 
however,  for  the  misplaced  confidence  which 
he  may  have  reposed  in  his  co-executor :  as, 
if  he  signs  a  receipt  for  money,  in  conjunc- 
tion with  another  executor,  and  he  receives 
no  part  of  the  money,  but  agrees  that  the 
other  executor  shall  retain  it,  and  apply  it  to 
his  own  use,  this  is  his  own  misapplication, 
for  which  he  is  responsible.  1  P.  Will.  Ch.  241, 
n  1-  lSchoales&L.Ch.Ir.341;  2  id.  231;  7 
Bast,  256;  11  Johns.  N.  Y.  16;  11  Serg.  &  R. 
Penn.  71;  5  Johns.  Ch.  N.  Y.  283.  And  see 
2  Brown,  Ch.  116;  3  id.  U2;  2  Penn.  421; 
Fonblanque,  Eq.  b.  2,  c.  7,  s.  5,  n.  k. 


Upon  the  death  of  one  of  several  joint  ex- 
ecutors, the  right  of  administering  the  estate 
of  the  testator  devolves  upon  the  survivor.  3 
Atb.  Ch.  509;  Comyns,  Dig.  Administration 
(B  12) ;  Hammond,  Partn.  148. 

JOINT  INDICTMENT.  One  indict- 
ment brought  against  two  or  more  ofienders, 
charging  the  defendants  jointly.  It  may  be 
where  there  is  a  joint  criminal  act,  without 
any  regard  to  any  particular  personal  de- 
fault or  defect  of  either  of  the  defendants: 
thus,  there  may  be  a  joint  indictment  against 
the  joint  keepers  of  a  gaming-house.  1  Ventr. 
Ch.  302;  2  Hawkins,  PI.  Cr.  240. 

JOINT  STOCK  BANKS.  In  English 
La-w.  A  species  of  quasi  corporations,  or 
companies  regulated  by  deeds  of  settlement. 

In  some  respects  they  s^nd  in  the  same  situa- 
tion as  other  unincorporated  bodies;  but  they  differ 
from  the  latter  in  this,  that  they  are  invested  by 
certain  statutes  with  powers  and  privileges  usually 
incident  to  corporations.  These  ena^itments  pro- 
vide for  the  continuance  of  the  partnership  not- 
withstanding a  change  of  partners.  The  death, 
bankruptcy,  or  the  sale  by  a  partner  of  his  share, 
does  not  affect  the  identity  of  the  partnership :  it 
continues  the  same  body,  under  the  same  name,  by 
virtue  of  the  act  of  parliament,  notwithstanding 
these  changes.     7  Geo.  IV.  c.  46,  s.  9. 

JOINT  STOCK  COMPANY.  A  quasi 
partnership,  invested  by  statutes,  in  England 
and  many  of  the  states,  with  some  of  the 
privileges  of  a  corporation.  There  is  in  such 
a  company  no  dilectus  personarum,  that  is, 
no  choice  about  admitting  partners :  the 
shares  into  which  the  capital  is  divided  are 
transferable  at  the  pleasure  of  the  person 
holding  them,  and  the  assignee  becomes  a 
partner  by  virtue  of  the  transfer,  and  the 
rights  and  duties  of  the  partners  or  membera 
are  determined  by  articles  of  association,  or, 
in  England,  by  a  deed  of  settlement.  A 
partnership  whereof  the  capital  is  divided,  or 
agreed  to  be  divided,  into  shares  so  as  to  be 
transferable  without  the  express  consent  of 
all  the.  co-partners.  1  Parsons,  Contr.  121. 
The  7  &  8  Vict,  includes  within  the  term  joint 
stock  company  all  life,  fire,  and  marine  insur- 
ance companies,  and  every  partnership  con- 
sisting of  more  than  twenty-five  members. 
In  this  country,  where  there  are  no  statutes 
providing  for  joint  stock  companies,  they  are 
rather  to  be  regarded  as  partnerships.  1  Par- 
sons, Contr.  121 ;  3  Kent,  Comm.  262.  See 
Wordsworth,  Pub.  Comp. 

JOINT  TENANTS.  Two  or  more  per- 
sons to  whom  are  granted  lands  or  tenements 
to  hold  in  fee-simple,  fee-tail,  for  life,  for 
years,  or  at  will.  2  Blackstone,  Comm.  179. 
The  estate  which  they  thus  hold  is  called  an 
estate  in  joint  tenancy.  See  Estate  in  Joint 
Tenancy  ;  Jus  Accrescendi  ;  Survivor. 

JOINT  TRUSTEES.  Two  or  more  per- 
sons who  are  intrusted  with  property  for  the 
benefit  of  one  or  more  others. 

Unlike  joint  executors,  joint  trustees  can- 
not act  separately,  but  must  join  both  in 
conveyances  and  receipts;  for  one  cannot  sell 
without  the  others,  or  receive  more  of  the 
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consideration-money  or  be  more  a  trustee 
than  his  partner.  The  trust  having  been 
given  to  the  whole,  it  requires  their  joint  act 
to  do  any  thing  under  it.  They  are  not  re- 
sponsible for  money  received  by  their  co- 
trustees, if  the  receipt  be  given  for  the  mere 
purposes  of  form.  But  if  receipts  be  given 
under  circumstances  purporting  that  the 
money,  though  not  received  by  both,  vras 
under  the  control  of  both,  such  a  receipt 
shall  charge,  and  the  consent  that  the  other 
shall  misapply  the  money,  particularly  where 
he  has  it  in  his  power  to  secure  it,  renders 
him  responsible.  11  Serg.  &  R.  Penn.  71. 
See  1  Schoales  &  L.  Ch.  Ir.  341 ;  5  Johns.  Ch. 
N.  Y.  283  ;  Fonblanque,  Eq.  b.  2,  c.  7,  s.  5  ; 
Bao.  Abr.  Uses  and  Trusts,  K ;  2  Brown, 
Ch.  116  ;  3  id.  112. 

JOINTRESS,  JOINTURESS.  A  wo- 
man who  has  an  estate  settled  on  her  by  her 
husband,  to  hold  during  her  life,  if  she  sur- 
vive him.     Coke,  Litt.  46. 

JOINTURE.  A  joint  estate  limited  to 
both  husband  and  wife.  A  competent  liveli- 
hood of  freehold  for  the  wife,  of  lands  and 
tenements,  to  take  effect,  in  profit  or  pos- 
session, presently  after  the  death  of  the  hus- 
band, for  the  life  of  the  wife  at  least. 

Jointures  are  regulated  by  the  statute  of 
27  Hen.  VIII.  c.  10,  commonly  called  the 
'statute  of  uses. 

To  make  a  good  jointure,  the  following 
circumstances  must  concur,  namely.  It  must 
take  effect,  in  possession  or  profit,  immediately 
from  the  death  of  the  husband.  It  must  be 
for  the  wife's  life,  or  for  some  greater  estate. 
It  must  be  limited  to  the  wife  herself,  and 
Hot  to  any  other  person  in  trust  for  her.  It 
must  be  made  in  satisfaction  for  the  wife's 
whole  dower,  and  not  of  part  of  it  only.  The 
estate  limited  to  the  wife  must  be  expressed 
or  averred  to  be  in  satisfaction  of  her  whole 
dower.  It  must  be  made  before  marriage.  A 
jointure  attended  with  all  these  circumstances 
is  binding  on  the  widow,  and  is  a  complete 
bar  to  the  claim  of  dower ;  or,  rather,  it  pre- 
vents its  ever  arising.  But  there  are  other 
modes  of  limiting  an  estate  to  a  wife,  which. 
Lord  Coke  says,  are  good  jointures  within 
the  statute,  provided  the  wife  accepts  of  them 
after  the  death  of  the  husband.  She  may, 
however,  reject  them,  and  claim  her  dower. 
Cruise,  Dig.  tit.  7 ;  2  Blaokstone,  Comm, 
137;  Perkins.  In  its  more  enlarged  sense, 
a  jointure  signifies  a  joint  estate  limited  to 
both  husband  and  wife.  2  Blackstone,  Comm. 
137.  See  14  Viner,  Abr.  540 ;  Bacon,  Abr. ; 
2  Bouvier,  Inst.  n.  1761  ei  seq. ;  Washburn, 
Real  Prop. 

JOUR.  A  French  word,  signifying  day. 
It  is  used  in  our  old  law-books:  as,  tout  jours, 
forever.  It  is  also  frequently  employed  in 
the  composition  of  words :  as,  journal,  a  day- 
book ;  journeyman,  a  man  who  works  by  the 
dlay ;  journeys  account. 

JOURNAL.     In  Maritime  Law.     The 

book  kept  on  board  of  a  ship  or  other  vessel, 
Trhich  contains    an  account  of   the    ship's 


course,  with  a  short  history  of  every  occur- 
rence during  the  voyage.  Another  name  for 
log-book.    Chitty,  Law  of  Nat.  199. 

In  Commercial  Law.  A  book  used  among 
merchants,  in  which  the  contents  of  the  waste- 
book  are  separated  every  month,  and  entered 
on  the  debtor  and  creditor  side,  for  more  con- 
venient posting  in  the  ledger. 

In  Legislation.  An  account  of  the  pro- 
ceedings of  a  legislative  body. 

The  constitution  of  the  United  States,  art.  1,  s. 
5,  directs  that  "each  house  shall  keep  a  journal  of 
its  proceedings,  and  from  time  to  time  publish  the 
same,  excepting  such  parts  as  may,  in  their  judg- 
ment, require  secrecy."     See  2  Story,  Const.  301. 

The  constitutions  of  the  several  states  contain 
similar  provisions. 

The  journal  of  either  house  is  evidence  of  the 
action  of  that  house  upon  all  matters  before  it.  7 
Cow.  N.  Y.  613;  CoTfp.  17. 

JOURNEYS  ACCOUNT.  In  English 
Practice.  A  new  writ  which  the-  plaintiff 
was  permitted  to  sue  out  within  a  reasonable 
time  after  the  abatement,  without  his  fault, 
of  the  first  writ.  This  time  was  computed 
with  reference  to  the  number  of  days  which 
the  plaintiff  must  spend  in  journeying  to 
reach  the  court :  hence  the  name  of  journeys 
account,  that  is,  journeys  accompies  or  counted. 
This  writ  was  quasi  a  continuance  of  the  first 
writ,  and  so  related  back  to  it  as  to  oust  the 
defendant  or  tenant  of  his  voucher,  plea  of 
non-tenure,  joint  tenancy  fully  administered,  or 
any  other  plea  arising  upon  matter  happen- 
ing after  date  of  the  first  writ.  Coke,  Litt. 
fol.  9  b. 

2.  This  mode  of  proceeding  has  fallen  into 
disuse,  the  practice  now  being  to  permit  that 
writ  to  be  quashed,  and  to  sue  out  another. 
See  Termes  de  la  Ley  ;  Bacon,  Abr.  Abate- 
ment (Q) ;  14  Viner,  Abr.  558  ;  4  Comyn, 
Dig.  714;  7  Mann.  &  G.  762;  8  Cranoh,  84. 

JUBILACIOVr.    In  Spanish  Law.    The 

right  of  a  public  nffic«r  to  retire  from  oflice, 
retaining  his  title  and  his  salary,  either  in 
whole  or  in  part,  after  he  has  attained  the 
age  of  fifty  years  and  been  in  public  service 
at  least  twenty  years,  whenever  his  inlirmi- 
ties  prevent  him  from  discharging  the  duties 
of  his  office. 

JUDAISMUS  (Lat.).  The  religion  and 
rites  of  the  Jews.  DuCange.  A  quarter  set 
apart  for  residence  of  Jews.  DuCange.  A 
usurious  rate  of  interest.  1  Mon.  Angl.  839 ; 
2  id.  10,  665.  Sex  marciis  sterlingorum  ad 
acquietandam  terram  prcedictum  de  Judaismo, 
inquo  fuit  impignorata.  DuCange.  An  in- 
come anciently  accruing  to  the  kiug  from  the 
Jews.     Blount. 

JUDEX  (Lat.).  In  Roman  La-w.  One 
who,  either  in  his  own  right  or  by  appoint- 
ment of  the  magistrate  for  the  special  case, 
judged  causes. 

Thus,  the  prtetor  w  a«  formerly  called  judex.  But, 
generally,  prsetovs  and  magistrates  who  judge  of 
their  own  right  are  distinguished  from  jitdieea,  who 
are  private  persons,  appointed  by  the  praetor,  on 
application  of  the  plaintiff,  to  try  the  cause,  as  soon 
as  issue  is  joined,  and  furnished  by  him  with  instruc- 
tions as  to  the  legal  principles  involved.     They 
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were  variously  Q&Wed  ju dices  delegati,  or  pedanei,  or 
apeciales.  They  resemble  in  many  respects  jurors : 
thus,  both  are  private  persons,  brought  in  at  a  cer- 
tain stage  of  the  proceedings,  viz.,  issue  joined,  to 
try  the  cause,  under  instructions  from  the  judge  as 
to  the  law  of  the  case.  But  civilians  are  not  clear 
whether  the  judices  had  to  decide  the  fact  alone,  or 
the  law  and  fact.  The  judex  resembles  in  many 
respects  the  arhitraior,  or  arbiter,  the  chief  dififer- 
ences  being,^r8^,  that  the  latter  is  appointed  in  cases 
of  trust  and  confidence,  the  former  in  cases  where 
the  relations  of  the  parties  are  governed  by  strict 
law  {in  pactionibus  strictis) ;  second,  the  latter  has 
the  whole  control  of  case,  and  decides  according  to 
equity  and  good  conscience,  the  former  by  strict 
formulae  ;  third,  that  the  latter  may  be  a  magis-  * 
trate,  the  former  must  be  a  private  person  j  fourth, 
that  the  award  of  the  arbiter  derives  its  force  from 
the  agreement  of  submission,  while  the  decree  of 
the  judex,  has  its  sanction  in  the  commaml  of  the 
prsBtor  to  try  the  cause.  Calvinus,  Lex. ;  1  Spenoe, 
Bq.  Jur.  210,  note;  Maokeldey,  Civ.  Law,  Kanf- 
mann  ed.  ^  193,  note. 

There  was  generally  one  ^'M(?ex,  sometimes 
three, — in  which  case  the  decision  of  two,  in 
the  absence  of  the  third,  had  no  effect.  Cal- 
vinus, Lex.  Down  to  the  time  of  handing 
over  the  cause  to  the  judex,  that  is,  till  issue 
joined,  the  proceedings  were  before  the  prse- 
tor,  and  were  said  to  be  injure;  after  that, 
before  the  judex,  and  were  said  to  be  injudv- 
cio.  In  all  this  we  see  the  germ  of  the  An- 
glo-Saxon system  of  judicature.  1  Spenoe, 
Eq.  Jur.  67. 

In  Civil  Law.  A  judge  who  conducts 
the  trial  from  beginning  to  end;  magistra- 
tus.  The  practice  of  calling  in  judices  was 
disused  before  Justinian's  time:  therefore, 
in  the  Code,  Institutes,  and  Novels,  judex 
means  judge  in  its  modern  sense.  Heinec- 
cius,  Elem.  Jur.  Civ.  i  1327. 

In  Old  English  Law.  A  juror.  Spel- 
man,  Gloss.  A  judge,  in  modern  sense,  espe- 
cially— as  opposed  to  justiciarius,  i.e.  a  com- 
mon-law judge — to  denote  an  ecclesiastical 
judge.     Bracton,  fol.  401,  402. 

JUDEX  ORDINARITJS  (Lat.).  In 
Civil  Law.  A  judge  who  had  jurisdiction 
by  his  own  right,  not  by  another's  appoints 
ment.  Calvinus,  Lex. ;  Vicat,  Voc.  Jur. 
Blackstone  says  that  judices  ordinarii  de- 
cided only  questions  of  fact,  while  questions  of 
law  were  referred  to  the  centumviri;  but  this 
would  seem  to  be  rather  the  definition  oi  judi- 
ces selecti;  and  not  all  questions  of  law  were 
referred  to  the  centumviri,  but  particular 
actions :  e.g.  querela inojfficiosi  iestamenti.  See 
2  Sharswood,  Blackst.  Comm.  315 ;  Vicat, 
Voc.  Jur.  Utr.  Ceutumviri, 

JUDG-E.  A  public  officer  lawfully  ap- 
pointed to  decide  litigated  questions  accord- 
ing to  law. 

An  officer  so  named  in  his  commission,  and 
who  presides  in  some  court. 

In  its  most  extensive  sense  the  term  includes  all 
ofi&cers  appointed  to  decide  litigated  questions  while 
■  acting  in  that  capacity,  including  justices  of  the 
peace,  and  even  jurors,  it  is  said,  who  n,re  judges  of 
the  facts,  i  Ball.  Penn.  229 ;  3  Yeatos,  Penn.  300. 
In  ordinary  legal  use,  however,  the  term  is  limited 
to  the  sense  of  the  second  of  the  definitions  here 
given,  15  111.  388,  unless  it  may  be  that  the  case  of 


a  justice  or  commissioner  acting  judicially  is  to  bt 
considered  an  extension  of  this  meaning.  See  3 
Gush.  Mass.  584. 

2.  Judges  are  appointed  or  elected  in  a  vari- 
ety of  ways  in  the  United  States.  For  the  fede- 
ral courts  they  are  appointed  by  the  presi- 
dent, by  and  with  the  consent  of  the  senate ; 
in  some  of  the  states  they  are  appointed  by 
the  governor,  the  governor  and  senate,  or  by 
the  legislature.  See  11  Ind.  357;  29  Penn. 
St.  129;  2  Greene,  Iowa,  458;  6  Ired.  No.  C. 
5.  The  judges  of  the  federal  courts  and  of 
the  courts  of  some  of  the  states  hold  their 
offices  during  good  behavior,  see  3  Cush. 
Mass.  584 ;  of  others,  as  in  New  York,  during 
good  behavior,  or  until  they  shall  attain  a 
certain  age :  and  of  others,  for  a  limited  term 
of  years.     See  80  Miss.  206. 

Impartiality  is  the  first  dutyof  a  judge:  if 
he  has  any  (the  slightest)  interest  in  the 
cause,  he  is  disqualified  from  sitting  as  judge; 
aliquis  non  debet  esse  judex  in  propria  causd, 
8  Coke,  118  ;  6  Pick.  Mass.  109  ;  21  id.  101 ; 
5  Mass.  92  ;  13  id.  340 ;  14  Serg.  &  R.  Penn. 
157  ;  4  Ohio  St.  675  ;  17  Ga.  253  ;  17  Barb. 
N.  Y.  414 ;  22  N.  H.  473  ;  19  Conn.  585  ;  see 
32  Miss.  148  ;  16  Ark.  196  ;  27  Ala.  N.  s.  423 ; 
22  Conn.  178 ;  5  N.  Y.  389 ;  1  Spence,  N.  J. 
457 ;  and  when  he  is  aware  of  such  interest, 
he  ought  himself  to  refuse  to  sit  on  the  case. 
It  seems  it  is  discretionary  with  him  whether 
he  will  sit  in  a  cause  in  which  he  has  been 
of  counsel.  2  A.  K.  Marsh.  Ky.  517 ;  Coxe, 
N.  J.  164.  See  2  Binn.  Penn.  454 ;  5  Ind.  230. 
But  the  delicacy  which  characterizes  the 
judges  in  this  country,  generally,  forbids  their 
sitting  in  such  a  cause.  Judges  consider  it 
their  duty,  also,  to  declare  and  expound  the 
law,  not  to  make  it.     10  Ga.  190. 

3.  While  acting  within  the  bounds  of  his 
jurisdiction,  the  judge  is  not  responsible  for 
any  error  of  judgment  or  mistake  he  may 
commit  as  judge.  Coke,  Litt.  294 ;  2  Dall. 
Penn.  160;  2  Nott  &  M'C.  So.  C.  168  ;  1  Day, 
Conn.  315  ;  1  Root,  Conn.  211 ;  5  Johns.  N. 
Y.282;  9id.395;  11  id.  150;  3  A.K.Marsh. 
Ky.  76;  1  South.  N.  J.  74 ;  1  N.  H.  374;  but 
when  he  acts  corruptly  he  may  be  impeached. 
5  Johns.  N.  Y.  282;  8  Cow.  N.  Y.  178;  4 
Dall.  Penn.  225. 

A  judge  is  not  competent  as  a  witness  in  a 
cause  trying  before  him,  for  this  among  other 
reasons,  that  he  can  hardly  be  deemed  oapar 
ble  of  impartially  deciding  on  the  admissi- 
bility of  his  own  testimony,  or  of  weighing  it 
against  that  of  another.  2  Mart.  La.  N.  s.  312 ; 
2  Cal.  358.  See  Comyn,  Die.  Courts  (B  4), 
(C2),  (El),  (PIQ),  Justices  {II,  2,  •S);'Baaon, 
Abr.  Courts  (B);  1  Kent,  Comm.  291;  Story, 
Const.;  Charge. 

JUDGE  ADVOCATE.  An  officer  of  a 
court-martial  who  is  to  discharge  seme  duties 
at  the  trial  of  offenders.  His  duties  are  to 
prosecute  in  the  name  of  the  United  States; 
but  he  shall  so  far  consider  himself  as  coun- 
sel for  the  prisoner,  after  the  prisoner  shall 
have  made  his  plea,  as  to  object  to  leading 
questions  to  any  of  the  witnesses,  or  any  ques- 
tion to  the  prisoner  the  answer  to  which  might 
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tend  to  criminate  himself.  He  is,  further,  to 
Bwear  the  members  of  the  court  before  they 
proceed  upon  any  trial.  Rules  and  Articles 
of  "War,  art.  69 ;  2  Story,  U.  S.  Laws,  1001 ; 
Holt,  Dig.  passim. 

JUDGE'S  CERTIFICATE.  In  English 

Practice.  The  written  statement  of  the  j  udge 
who  tried  the  cause  that  one  of  the  parties  is 
entitled  to  costs  in  the  action.  It  is  very  im- 
portant in  some  cases  that  these  certificates 
should  be  obtained  at  the  trial.  See  Tidd, 
Pract.  879 ;  3  Chitty,  Pract.  458, 486 ;  3  Campb. 
316 ;  5  Barnew.  &  Aid.  796.  A  statement  of 
the  opinion  of  the  court,  signed  by  the  judges, 
upon  a  question  of  law  submitted  to  them  by 
the  chancellor  for  their  decision.  See  3  Shars- 
wood,  Blackst.  Comm.  453 ;  Case  Stated. 

JUDGE'S  NOTES.  Short  statements, 
noted  by  a  judge  on  the  trial  of  a  cause,  of 
what  transpires  in  the  course  of  such  trial. 

They  usually  contain  a  statement  of  the 
testimony  of  witnesses,  of  documents  offered 
or  admitted  in  evidence,  of  offers  of  evidence 
and  whether  it  has  been  received  or  rejected, 
and  the  like  matters. 

In  general,  judge's  notes  are  not  evidence 
of  what  transpired  at  a  former  trial,  nor  can 
they  be  read  to  prove  what  a  deceased  witness 
swore  to  on  such  former  trial;  for  they  are  no 
part  of  the  record,  and  he  is  not  officially 
bound  to  make  them.  But  in  chancery,  when 
a  new  trial  is  ordered  of  an  issue  sent  out  of 
chancery  to  a  court  of  law,  and  it  is  sug- 
gested that  some  of  the  witnesses  in  the  for- 
mer trial  are  of  an  advanced  age,  an  order 
may  be  made  that,  in  the  event  of  death  or 
inability  to  attend,  their  testimony  may  be 
read  from  the  judge's  notes.  1  Greenleaf,  Ev. 
I  166. 

JUDGMENT.  In  Practice.  The  con- 
clusion of  law  upon  facts  found,  or  admitted 
by  the  parties,  or  upon  their  default  in  the 
course  of  the  suit.     Tidd,  Pract.  930. 

The  decision  or  sentence  of  the  law,  given 
by  a  court  of  justice  or  other  competent  tri- 
bunal, as  the  result  of  proceedings  instituted 
therein  for  the  redress  of  an  injury. 

Judgment  of  cassetur  breve  or  hilla  (that  the 
writ  or  bill  be  quashed)  is  a  judgment  ren- 
dered in  favor  of  a  party  pleading  in  abate- 
ment to  a  writ  or  action.  Stephen,  Plead.  130, 
131. 

Judgment  hy  confession  is  a  judgment  en- 
tered for  the  plaintiff  in  case  the  defendant, 
instead  of  entering  a  plea,  confesses  the  ac- 
tion, or  at  any  time  before  trial  confesses  the 
action  and  withdraws  his  plea  and  other  alle- 
gations. 

Contradictory jvdgmentis&]\iAgm6Ts.tv!'h\G\i 
has  been  given  after  the  parties  have  been 
heard  either  in  support  of  their  claims  or  in 
their  defence.  11  La.  366.  It  is  used  in 
Louisiana  to  distinguish  such  judgments  from 
those  rendered  by  default. 

Judgment  hy  default  is  a  judgment  rendered 
in  consequence  of  the  non-appearance  of  the 
defendant. 

Judgment  in  error  is  a  judgment  rendered 


by  a  court  of  error  on  a  record  sent  up  from 
an  inferior  court. 

Final  judgment  is  one  which  puts  an  end  to 
a  suit. 

Interlocutory  judgment  is  one  given  in  the 
progress  of  a  cause  upon  some  plea,  proceed- 
ing, or  default  which  is  only  intermediate  and 
does  not  finally  determine  or  complete  the 
suit.   3  Blackstone,  Comm.  396. 

Judgment  of  nil  capiat  per  breve  or  per  hilr 
lam  is  a  judgment  in  favor  of  the  defendant 
upon  an  issue  raised  upon  a  declaration  or 
peremptory  plea. 

Judgment  by  nil  dicit  is  one  rendered  against 
a  defendant  for  want  of  a  plea. 

Judgment  of  nolle  prosequi  is  a  judgment 
entered  against  the  plaintiff  where  after  ap- 
pearance and  before  judgment  he  says  "  he 
will  not  further  prosecute  his  suit."  Stephen, 
Plead.  130. 

Judgment  of  non-obntarde  veredicto  is  a  judg- 
ment rendered  in  favor  of  the  plaintiff  wiih- 
out  regard  to  the  verdict  obtained  by  the  de- 
fendant. 

Judgment  ofnon  pros,  {non  prosequitur)  is 
one  given  against  the  plaintiff  for  a  neglect 
to  take  any  of  those  steps  which  it  is  incum- 
bent on  him  to  take  in  due  time. 

Judgment  by  non  sum  informatus  is  one 
which  is  rendered  when,  instead  of  entering 
a  plea,  the  defendant's  attorney  says  he  is  not 
informed  of  any  answer  to  be  given  to  the 
action.    Stephen,  Plead.  130. 

Judgment  ofnon  suit,  a  judgment  rendered 
against  the  plaintiff  when  he,  on  trial  by  jury, 
on  being  called  or  demanded,  at  the  instance 
of  the  defendant,  to  be  present  while  the  jury 
give  their  verdict,  fails  to  make  an  appear- 
ance. 

Judgment  pro  retomo  habendo  is  a  judgment 
that  the  party  have  a  return  of  the  goods. 

Judgment  quod  computet  is  a  judgment  in 
an  action  of  accounl/render  that  the  defend- 
ant do  account. 

Judgment  quod  partitio  fiat  is  the  interlo- 
cutory judgment  in  a  writ  of  partition  that 
partition  be  made. 

Judgment  quod  partes  replacifant  is  a  judg- 
ment for  repleader.     See  Repleader. 

Judgment  quod  recuperet  is  a  judgment  in 
favor  of  the  plaintiff  (that  he  do  recover)  ren- 
dered when  he  has  prevailed  upon  an  issue 
in  fact  or  an  issue  in  law  other  than  one  arising 
on  a  dilatory  plea.    Stephen,  Plead.  126. 

Judgment  of  respondeat  ouster  is  a  judg- 
ment given  against  the  defendant  after  he 
has  failed  to  establish  a  dilatory  plea  upon 
which  an  issue  in  law  has  been  raised. 

Judgment  of  retraxit  is  one  given  against 
the  plaintiff  where,  after  appearance  and 
before  judgment,  the  plaintiff  enters  upon 
the  record  that  he  "withdraws  his  suit." 

2.  Judgments  upon  facts  found  are  the  follow- 
ing. Judgment  of  nul  tiel  record  occurs  when  soma 
pleading  denies  the  existence  of  a  record,  and  issue 
is  joined  thereon ;  the  record  being  produced  is 
compared  by  the  court  with  the  statement  in  the 
pleading  which  alleges  it ;  and  if  they  correspond, 
the  party  asserting  its  existence  obtains  judgment  j 
if  they  do  not  correspond,  the  other  party  ootaind 
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judgment  of  mtl  tiel  record.  Judgment  upon  ver- 
dict is  the  moat  usual  of  the  judgments  upon  facts 
found,  and  ia  for  the  party  obtaining  the  ver- 
dict. Judgment  no n-obstante  veredicto  is  a  judgment 
rendered  in  favor  of  the  plaintiff  noiwithatanding 
the  verdict  for  the  defendant:  this  judgment  is 
given  upon  motion  (which  can  only  be  made  by 
the  plaintiff)  when,  upon  an  examination  of  the 
whole  proceedings,  it  appears  to  the  court  that  the 
defendant  has  admitted  himself  to  be  in  the  wrong, 
and  that  the  issue,  though  decided  in  his  favor  by 
the  jury,  is  on  a  point  which  does  nut  at  all  better 
his  case.  Smith,  Actions,  161.  This  is  called  a 
judgment  upon  confession,  because  it  occurs  after 
a  pleading  by  defendant  in  confession  and  avoid- 
ance and  issue  joined  thereon,  and  verdict  found 
for  defendant,  and  then  it  appears  that  the  plead- 
ing was  bad  in  law  and  might  have  been  demurred 
to  on  that  ground.  The  plea  being  substantially 
bad  in  law,  of  course  the  verdict  which  merely 
shows  it  to  be  true  in  point  of  fact  cannot  avail 
to  entitle  the  defendant  to  judgment;  while,  on  the 
other  band,  the  plea  being  in  confession  and  avoid- 
ance involves  a  confession  of  the  plaintiff's  declara- 
tion, and  shows  that  he  was  entitled  to  maintain 
his  action.  Sometimes  it  may  be  expedient  for  the 
plaintiff  to  move  for  judgment  non-obatante  vere- 
dicto even  though  the  verdict  be  in  his  favor ;  for, 
in  a  case  like  that  described  above,  if  he  takes  judg- 
ment aa  upon  the  verdict  it  seems  that  such  judg- 
ment would  be  erroneous,  and  that  the  only  safe 
course  is  to  take  it  a«  wpon  confession,  1  Wils.  63  j 
Croke  Eliz.  778  j  2  Rolle,  Abr.  99  j  1  Bingh.  n.  c. 
767.  See,  also,  Croke  Eliz.  214;  6  Mod.  10:  Str. 
394;  1  Ld.  Raym.  641,-  8  Taunt.  413;  Rastell, 
Ent.  622;  1  Wend.  N.  Y.  307;  2  id.  624;  4  id,  468; 
5  id.  513 ;  6  Cow.  N.  Y.  225.  A  judgment  of  re- 
pleader is  given  when  issue  ia  joined  on  an  imma- 
terial point,  or  one  on  which  the  court  cannot  give 
a  judgment  which  will  determine  the  right.  On 
the  award  of  a  repleader,  the  parties  must  recom- 
mence their  pleadings  at  the  point  where  the  im- 
material issue  originated.  See  Repleader.  This 
judgment  is  interlocutory,  quod  partes  replacitent. 
Sea  Bacon,  Abr.  Picas,  4  (Mj;  3  Hayw.  No.  C.  159. 
3.  Judgments  upon  facts  admitted  by  the  par- 
ties are  as  follows.  Judgment  upon  a  demurrer 
against  the  party  demurring  concludes  him,  be- 
cause by  demurring  a  party  admits  the  facts 
alleged  in  the  pleadings  of  his  adversary,  and 
relies  on  their  insufficiency  in  law.  It  sometimes 
iiappens  that  though  the  adveVse  parties  are  agreed 
AS  to  the  facts,  and  only  differ  as  to  the  law  arising 
out  of  them,  still  these  facts  do  not  so  clearly 
appear  on  the  pleadings  as  to  enable  them  to  obtain 
the  opinion  of  the  court  by  way  of  demurrer  j  for 
on  demurrer  the  court  can  look  at  nothing  what- 
ever except  the  pleadings.  In  such  circumstances 
the  statute  3  &  4  Will,  IV.  c.  42,  §  25,  which  has 
been  imitated  in  most  of  the  states,  allows  them 
after  issue  joined,  and  on  obtaining  the  consent 
of  a  single  judge,  to  state  the  facts  in  a  special 
case  for  the  opinion  of  the  court,  and  agree  that  a 
judgment  shall  be  entered  for  the  plaintiff  or  de- 
fendant by  confession  qx  nolle  prosequi  immediately 
after  the  decision  of  the  case;  and  judgment  is 
entered  accordingly.  Sometimes  at  the  trial  the 
parties  find  that  they  agree  on  the  facts,  and  the 
only  q^uestion  is  one  of  law.  In  such  case  a  ver- 
dict pro  forma  is  taken,  which  is  a  species  of 
admission  by  the  parties,  and  is  general,  where  the 
jury  find  for  the  plaintiff  generally  but  subject  to 
the  opinion  of  the  court  on  a  special  case,  or  special, 
where  they  state  the  facts  as  they  find  them,  con- 
cluding that  the  opinion  of  the  court  shall  decide 
in  whose  favor  the  verdict  shall  be,  and  that  they 
assess  the  damages  accordingly.  The  jndjrments 
in  these  cases  arc  called,  respectively,  judgment  on 
a  case  stated,  judgment  on  a  general  verdict  sub- 


ject to  a  special  case,  and  judgment  on  u  special 

verdict. 

4*  Besides  these,  a  judgment  may  be  based  apon 
the  admissions  or  confessions  of  one  only  of  the 
parties.  Such  judgments  when  for  defendant  upon 
the  admissions  of  the  plaintiff  are :  Judgment  of 
nolle  prosequi,  where,  after  appearance  and  before 
judgment,  the  plaintiff  says  he  "will  not  further 
prosecute  his  suit."  Judgment  of  retraxit  is  one 
where,  after  appearance  and  before  judgment,  the 
plaintiff  enters  upon  the  record  that  he  "withdraws 
his  suit,"  whereupon  judgment  is  rendered  against 
him.  The  difference  between  these  is  that  a  re- 
traxit is  a  bar  to  any  future  action  for  the  same 
cause;  while  a  nolle  prosequi  is  not,  unless  made 
after  judgment.  Bowden  vs.  Home,  7  Bingh.  716; 
1  Wms.  Saund.  207,  n.  A  plaintiff  sometimes,  when 
he  finds  he  has  misconceived  his  action,  obtains 
leave  from  the  court  to  discontinue,  on  which  there 
is  a  judgment  against  him  and  he  has  to  pay 
costs;  but  he  may  commence  a  new  action  for  the 
same  cause.  A  atet  processus  is  entered  where  it  is 
agreed  by  leave  of  the  court  that  all  further  pro- 
ceedings shall  be  stayed  :  though  in  form  a  judg- 
ment for  the  defendant,  it  is  generally,  like  dis- 
continuance, in  point  of  fact  for  the  benefit  of  the 
plaintiff,  and  entered  on  his  application,  as,  for  in- 
stance, when  the  defendant  has  become  insolvent, 
it  does  not  carry  costs.     Smith,  Actions,  162,  163. 

5.  Judgments  for  the  plaintiff  upon  facts  ad- 
mitted by  the  defendant  are  judgment  hy  cogno- 
vit actionem,  cognovit  or  confession,  where,  instead 
of  entering  a  plea,  the  defendant  chooses  to  ac- 
knowledge the  rightfulness  of  the  plaintiff's  ac- 
tion; or  by  confession  relicta  verificutione,  where, 
after  pleading  and  before  trial,  he  both  confesses 
the  plaintiff's  cause  of  action  to  be  just  and  true 
and  withdraws,  or  abandons,  his  plea  or  other  alle- 
gations. Upon  this,  judgment  is  entered  against 
him  without  proceeding  to  trial. 

Analogous  to  this  is  the  judgment  confessed  by 
warrant  of  attorney :  this  is  an  authority  given  by 
the  debtor  to  an  attorney  named  by  the  creditor, 
empowering  him  to  confess  judgment  either  by 
cognovit  actionem,  nil  dicit,  or  non  sum  informatus. 
This  differs  from  a  cognovit  in  that  an  action  must 
be  commenced  before  a  cognovit  can  be  given,  3 
Dowl.  278,  per  Parke,  B.,  but  not  before  the  execu- 
tion of  a  warrant  of  attorney.  Judgments  by  nil 
dicit  and  non  sum  informatus,  though  they  are  in 
fact  founded  upon  a  tacit  acknowledgment  on  the 
part  of  the  defendant  that  he  has  no  defence  to 
the  plaintiff's  action,  yet  as  they  are  commonly 
reckoned  among  the  judgments  by  defaults,  they 
will  be  explained  under  that  head. 

6.  A  judgment  is  rendered  on  the  default  of  a 
party,  on  two  grounds:  it  is  considered  that  the 
failure  of  the  party  to  proceed  is  an 'admission  that 
he,  if  plaintiff,  has  no  just  cause  of  action,  or,  if 
defendant,  has  no  good  defence;  and  it  is  intended 
as  a  penalty  for  his  neglect;  for  which  reason,  when 
such  judgment  is  set  aside  or  opened  at  the  in- 
stance of  the  defaulting  party,  the  court  generally 
require  him  to  pay  costs.  Judgment  by  default  is 
against  the  defendant  when  he  has  failed  to  ap- 
pear after  being  served  with  the  writ;  to  plead, 
after  being  ruled  so  to  do,  or,  in  Pennsylvania  and 
some  othcir  states,  to  file  an  affidavit  of  defence 
within  the  prescribed  time,  or,  genersiUy,  to  take 
any  step  in  the  cause  incumbent  on  him.  Judg- 
ment by  non  sum  informatus  is  a  species  of  judg- 
ment by  default,  where,  instead  of  entering  a  plea, 
the  defendant's  attorney  says  he  is  "not  informed" 
of  any  answer  to  be  given  to  the  action.  Judg- 
ment by  nil  dicit  is  rendered  against  the  defend- 
ant  where,  after  being  ruled  to  plead,  he  neglects 
to  do  so  within  the  time  specified. 

7.  Judgment  of  nojijoros.  {ivovsx  non  prosequitur) 
ia  on©  given  against  the  plaintiff  for  a  neglect  to 
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take  any  of  those  steps  whicli  it  is  incumbent  on 
him  to  take  in  due  time.  Judgment  of  non  suit 
(from  noil  aequiturf  or  ne  suit  pas)  ia  where  the 
plaintiff,  after  giving  in  his  evidence,  finds  that  it 
will  not  sustain  his  case,  and  therefore  voluntarily 
makes  default  by  absenting  himself  when  he  ia 
called  on  to  hear  the  verdict.  The  court  gives 
judgment  against  him  for  this  default;  but  the 
proceeding  is  really  for  his  benefit,  because  after 
a  nou-suit  he  can  institute  another  action  for  the 
same  cause,  which  is  not  the  case — except  in  eject- 
ment, in  some  states — after  a  verdict  and  judgment 
against  him.  It  follows  that  at  common  law  the 
plaintiff  cannot  be  nonsuited  against  his  will;  for 
a  party  cannot  be  compelled  to  make  default.  But 
in  Pennsylvania,  by  statute,  the  plaintiff  may  be 
nonsuited  compulaorily.  This  may  be  done  in  two 
cases :  1,  under  tJxe  act  of  11th  March,  1836,  when 
the  defendant  has  offered  no  evidence,  and  the 
plaintiff's  evidence  is  not  sufficient  in  law  to  main- 
tain his  action  J  2,  under  the  act  of  14th  April, 
1846,  confined  to  Philadelphia,  when  the  cause  is 
reached  and  the  plaintiff  or  his  counsel  does  not 
appear,  or,  if  he  appears,  does  not  proceed  to  trial, 
and  does  not  assign  and  prove  a  sufficient  legal 
cause  for  continuance. 

The  formality  of  calling  the  plaintiff  when  he  is 
to  suffer  a  nonsuit  is  obsolete  in  most  of  the  states. 

In  England,  when  the  plaintiff  neglects  to  carry 
down  the  record  to  the  assizes  for  trial,  the  defend- 
ant is  empowered,  by  stat.  Goo.  II.  c.  17,  to  move 
for  judgment  ««  in  case  of  nonsuit,  which  the  court 
may  either  grant,  or  may,  upon  just  and  reasonable 
terms,  allow  the  plaintiff  further  time  to  try  the 
issue. 

8,  Interlocutory  judgments  are  such  as  are  given 
in  the  middle  of  a  cause  upon  some  plea,  proceed- 
ing, or  default  which  is  only  intermediate,  and 
does  not  finally  determine  or  complete  the  suit.  3 
Blackstone,  Comm,  396.  Such  is  a  judgment  for 
the  plaintiff  upon  a  plea  in  abatement,  which  merely 
decides  that  the  cause  must  proceed  and  the  de- 
fendant put  in  a  better  plea.  But,  in  the  ordinary 
sense,  interlocutory  judgments  are  those  incom- 
plete judgments  whereby  the  right  of  the  plaintiff 
is  indeed  established,  but  the  quantum  of  damages 
sustained  by  him  is  not  ascertained.  This  can  only 
be  the  case  where  the  plaintiff  recovers;  for  judg- 
ment for  the  defendant  is  always  complete  as  well 
as  final.  The  interlocutory  judgments  of  most  com- 
mon occurrence  are  where  a  demurrer  has  been  de- 
termined for  the  plaintiff,  or  the  defendant  has 
made  default,  or*has  by  cognovit  actionem  acknow- 
ledged the  plaintiff's  demand  to  be  just.  After  in- 
terlocutory judgment  in  such  case,  the  plaintiff 
must  ordinarily  take  out  a  writ  of  inquiry,  which 
is  addressed  to  the  sheriff,  commanding  him  to 
summon  a  jur^  and  assess  the  damages,  and  upon 
the  return  of  the  writ  of  inquiry  final  judgment 
may  be  entered  for  the  amount  ascertained  by  the 
jury.  It  is  not  always  necessary  to  have  a  writ 
of  inquiry  upon  interlocutory  judgment;  for  it  is 
said  that  "this  is  a  mere  inquest  of  office  to  inform 
the  conscience  of  the  court,  who,  if  they  please, 
may  themselves  assess  the  damages,"  3  Wils.  62, 
per  Wilmot,  C.  J. ;  and  accordingly,  if  the  damages 
are  matter  of  mere  computation,  as,  for  instance, 
interest  upon  a  bill  of  exchange  or  promissory  note, 
it  is  usual  for  the  court  to  refer  it  to  the  master  or 
prothonotary,  to  ascertain  what  is  due  for  princi- 
pal, interest,  and  costs,  whose  report  supersedes  the 
necessity  of  a  writ  of  inquiry.  4  Term,  275;  1  H. 
Blackst.  541 ;  4  Price,  134.  But  in  actions  where 
a  specific  thing  is  sued  for,  as  in  actions  of  debt 
for  a  sum  certiiin.  the  judgment  upon  demurrer, 
default,  or  confession  is  not  interlocutory,  but  is 
absolutely  complete  and  final  in  the  first  instance. 

y<  Final  jiid(/nienta  are  such  as  at  once  put  an 
end  to  the  action  by  determining  the  right  and  fix- 


ing the  amount  in  dispute^.  Such  are  a  judgment 
for  defendant  at  any  stage  of  the  suit,  a  judgment 
for  plaintiff  after  verdict,  a  judgment  for  a  specifio 
amount  confessed  upon  warrant  of  attorney,  and  a 
judgment  signed  upon  the  return  of  a  writ  of  in- 
quiry, or  upon  the  assessment  of  damages  by  the 
master  or  prothonotary.  Judgment  for  plaintiff  is 
final  also  in  an  action  brought  for  a  specific  sum, 
as  debt  for  a  sum  certain,  although  entered  upon 
demurrer  or  default,  because  here,  the  amoimt  being 
ascertained  at  the  outset,  the  only  question  at  issue 
is  that  respecting  the  right,  find  when  that  is  de- 
termined nothing  remains  to  be  done. 

When  an  issue  in  fact,  or  an  issue  in  laio  arising 
on  a  peremptory  plea,  is  determined  for  the  plain- 
tiff, the  judgment  is  "that  the  plaintiff  do  recover, 
etc.,"  which  is  called  a  judgment  quod  recuperet, 
Stephen,  Plead.  126;  Comyn,  Dig.  Abateinent  (I 
14,  I  15);  2  Archbold,  Pract.  3.  When  the  issue 
in  law  arises  on  a  dilatory  plea  and  is  determined 
for  the  plaintiff,  the  judgment  is  only  that  the  de- 
fendant "do  answer  over,"  called  a  judgment  of 
respondeat  ouster.  In  an  action  of  account,  judg- 
ment for  the  plaintiff  is  that  the  defendant  "do 
account,"  quod  computet.  Of  these,  the  last  two, 
quod  computet  and  quod  respondeat  ouster,  aro  in- 
terlocutory only ;  the  first,  quod  recuperet,  is  either 
final  or  interlocutory  according  as  the  quantum  of 
damages  is  or  is  not  ascertained  at  the  rendition 
of  the  judgment. 

Judgment  in  error  ia  either  in  affirmance  of  the 
former  judgment;  in  recall  of  it  for  error  in  fact; 
in  reversal  of  it  for  error  in  law ;  that  the  plaintiff 
be  barred  of  his  writ  of  error,  where  a  plea  of  re- 
lease of  errors  or  of  the  statute  of  limitations  is 
found  for  the  defendant;  or  that  there  be  a  venire 
facias  de  novo,  which  is  an  award  of  a  new  trial. 
Smith,  Actions,  196.  A  venire  facias  de  novo  will 
always  be  awarded  when  the  plaintiff's  declaration 
contains  a  good  cause  of  action,  and  judgment  in 
his  favor  ia  reversed  by  the  court  of  error.  24 
Penn.  St.  470.  In  general,  however,  when  judg- 
ment is  reversed,  the  court  of  error  not  merely 
overturns  the  decision  of  the  court  below,  b?jt  will 
give  such  a  judgment  as  the  court  below  ought  to 
have  given.    Smith,  Actions,  196. 

lO.  Requisites  op.  To  be  valid,  a  judicial 
judgment  must  be  given  by  a  competent 
judge  or  court,  at  a  time  and  place  appointed 
by  law,  and  in  the-form  it  requires,  A  judg- 
ment would  be  null  if  the  judge  had  not 
jurisdiction  of  the  matter,  or,  h&,ving  such 
jurisdiction,  he  exercised  it  when  there  was 
no  court  held,  or  out  of  his  district,  or  if  he 
rendered  a  judgment  before  the  cause  was 
prepared  for  a  hearing. 

The  judgment  must  confine  itself  to  the 
question  raised  before  the  court,  and  cannot 
extend  beyond  it.  For  example,  where  the 
plaintiff  sued  for  an  injury  committed  on  his 
lands  by  animals  owned  and  kept  carelessly 
by  defendant,  the  judgment  may  be  for  dam- 
ages, but  it  cannot  command  the  defendant 
for  the  future  to  keep  his  cattle  out  of  the 
plaintiff's  land.  That  would  be  to  usurp  the 
power  of  the  legislature.  A  judgment  de- 
clares the  rights  which  belong  to  the  citizen, 
the  law  alone  rules  future  actions.  The  law 
commands  all  men,  it  is  the  same  for  all,  be- 
cause it  is  general;  judgments  are  particular 
decisions,  which  apply  only  to  particular  per- 
sons, and  bind  no  others  ;  they  vary  like  the 
circumstances  on  which  they  are  founded. 

H.  Effect  op.   Final  judgments  are  com> 
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monly  said  to  conclude  the  parties ;  and  this 
is  true  in  general,  but  does  not  apply  to  judg- 
ments for  defendant  on  non  suit,  as  in  case  of 
non  suit  by  nolk  prosequi,  and  the  like, 
■which  are  final  judgments  in  one  sense,  be- 
cause they  put  an  end  to  all  proceedings  in 
the  suit,  but  which  nevertheless  do  not  debar 
the  plaintiff  from  instituting  another  suit  for 
the  same  cause.  With  this  qualification,  the 
rule  as  to  the  effect  of  a  judgment  is  as  fol- 
lows. The  judgment  of  a  court  of  concurrent 
j  urisdiction  directly  upon  the  point  is,  as  a  plea, 
a  bar,  or,  as  evidence,  conclusive  between  the 
same  parties  upon  the  same  matter  directly 
in  question  in  another  court.  The  judgment 
of  a  court  of  exclusive  jurisdiction  directly 
upon  the  point  is  in  like  manner  conclusive 
upon  the  same  matter,  between  the  same 
parties,  coming  incidentally  in  question  in 
another  court  for  a  different  purpose.  But 
neither  the  judgment  of  a  concurrent  nor  ex- 
clusive jurisdiction  is  evidence  of  any  matter 
vrhich  came  collaterally  in  question,  though 
■within  their  jurisdiction,  nor  of  any  matter 
incidentally  cognizable,  nor  of  any  matter  to 
be  inferred  by  argument  from  the  judgment. 
Duchess  of  Kingston's  case,  20  Howell,  St.  Tr. 
538  ;  2  Smith,  Lead.  Cas.  424 ;  and  see  the  au- 
thorities in  this  place.  See,  also,  2  Gall.  C. 
C.  229 ;  4  Watts,  Penn.  183.  The  rule  above 
given  relates  to  the  effect  of  a  judgment  upon 
proceedings  in  another  court ;  if  the  Court  is 
the  same,  of  course  the  rule  holds  a  fortiori. 
Moreover,  all  persons  who  are  represented 
by  the  parties  and  claim  under  them  or  in 
privity  with  them  are  equally  concluded  by 
the  proceeedings.  All  privies  whatever  in 
estate,  in  blood,  or  in  law  are,  therefore, 
estopped  from  litigating  that  which  is  con- 
clusive upon  him  with  whom  they  are  in 
privity.     1  Greenleaf,  Ev.  ?§  523,  536. 

A  further  rule  as  to  the  conclusiveness  of 
judgments  is  sometimes  stated  thus :  "  a  judg- 
ment of  a  court  of  competent  jurisdiction 
cannot  be  impeached  or  set  aside  in  any 
collateral  proceeding  except  on  the  ground  of 
fraud."  See,  generally,  1  Greenleaf,  Ev.  pt. 
3,  ch.  5,  and  the  authorities  there  cited. 

This  does  not  prevent  a  judgment  from 
being  attached  directly  by  writ  of  error  or 
other  proceeding  in  the  nature  of  an  appeal ; 
and  its  validity  may  be  impeached  in  other 
direct  proceedings,  as  by  motion  to  open  or 
set  it  aside,  and  in  contests  between  creditors 
in  regard  to  the  validity  of  their  respective 
judgments:  in  this  latter  class  of  cases  the 
court  will  sometimes  award  a  feigned  issue  to 
try  questions  of  fact  affecting  the  validity  of 
the  judgment. 

And  matters  of  defence  arising  since  the 
judgment  may  be  taken  advantage  of  by  a 
writ  of  audita  querela,  or,  which  is  more 
usual,  the  court  may  afford  summary  relief 
on  motion. 

13.  As  TO  Form.  The  form  of  the  judg- 
ment varies  according  to  the  nature  of  the 
action  and  the  circumstances,  such  as  de- 
fault, verdict,  etc.,  under  which  it  is  obtained. 
Anciently  great  particularity  was  required 


in  the  entries  made  upon  the  judgment  roll ; 
but  now,  even  in  the  English  practice,  the 
drawing  up  the  judgment  roll  is  generally 
neglected,  except  in  cases  where  it  is  abso- 
lutely necessary,  as  vfhere  it  is  desirable  to 
give  the  proceedings  in  evidence  on  some 
future  occasion.  Smith,  Actions,  169.  In 
this  country  the  roll  is  rarely  if  ever  drawn 
up,  the  simple  entry  on  the  trial  list  and 
docket,  "judgment  for  plaintiff,"  or  "judg- 
ment for  defendant,"  being  all  that  is  gene- 
rally considered  necessary ;  and  though  the 
formal  entries  are  in  theory  still  required  to 
constitute  a  complete  record,  yet  if  such 
record  should  subsequently  be  needed  for  any 
purpose,  it  may  be  made  up  after  any  length 
of  time  from  the  skeleton  entries  upon  the 
docket  and  trial  list.  See  Wilkins  vs.  Ander- 
son, 1  Jones,  Penn.  399.  When  the  record 
is  thus  drawn  up  in  full,  the  ancient  form- 
alities must  be  observed,  at  least  in  a  measure. 

Judgments  on  Verdict. 

In  account,  judgment  for  the  plaintiff  is 
interlocutory  in  the  first  instance,  that  the  de- 
fendant  do  account,  quod  computet.  4  Wash. 
C.  C.  84;  2  Watts,  Penn.  95 ;  1  Penn.  138. 

In  assumpsit,  judgment  for  the  plaintiff  is 
that  he  recover  the  damages  assessed  by  the 
jury,  and  full  costs  of  suit.  1  Chitty,  PI.  100. 
Judgment  for  the  defendant  is  that  he  recover 
his  costs.  For  the  form,  see  Tidd,  Pract. 
Forms,  165. 

In  case,  trover,  and  trespass,  the  judgment 
is  the  same  in  substance,  and  differs  but 
slightly  in  form  from  that  in  assumpsit.  1 
Chitty,  Plead.  100,  147. 

In  covenant,  judgment  for  the  plaintiff  is 
that  he  recover  the  amount  of  his  damages  as 
found  which  he  has  sustained  by  reason  of 
the  breach  or  breaches  of  the  defendant's 
covenant,  together  with  costs  of  suit.  1  Chitty, 
Plead.  116,  117.  Judgment  for  defendant  is 
for  costs. 

13.  In  debt,  judgment  for  the  plaintiff  is 
that  he  recover  his  debt,  and,  in  general, 
nominal  damages  for  the  detention  thereof ; 
•and  in  cases  under  the  8th  &  9th  Will.  III. 
c.  11,  for  successive  breaches  of  a  bond  con- 
ditioned for  the  performance  of  covenant,  it 
is  also  awarded  that  he  have  execution  for 
such  damages,  and  likewise  full  costs  of 
suit.  1  Chitty,  PI.  108,  109.  But  in  some 
penal  and  other  actions  the  plaintiff  does  not 
always  recover  costs.  Espinasse,  Pen.  Act. 
154;  Hull,  Costs,  200;  Buller,  Nisi  P.  333; 
5  Johns.  N.  Y.  251.  Judgment  for  defendant 
is  generally  for  costs ;  but  in  certain  penal 
actions  neither  party  can  recover  costs.  5 
Johns.  N.  Y.  251.  See  the  form,  Tidd,  Pract. 
Forms,  176.' 

In  detinue,  judgment  for  the  plaintiff  is 
in  the  alternative  that  he  recover  the  goods 
or  the  value  thereof  if  he  cannot  have  the 
goods  themselves,  with  damages  for  the  de- 
tention, and  costs.  1  Chitty,  PI.  121,  122;  1 
Dall.  Penn.  458.  See  the  form,  Tidd,  Pract. 
Forms,  187. 

Executor.  If  judgment  in  any  of  the  above 
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personal  actions  is  against  the  defendant  in 
the  character  of  executor,  it  confines  the  liar 
bility  of  the  defendant  for  the  debt  or  dam- 
ages to  the  amount  of  assets  of  the  testator 
in  his  hands,  but  leaves  him  personally  liable 
for  costs.  See  the  form,  Tidd,  Pract.  Forms, 
168.  If  the  executor  defendant  has  pleaded 
plene  adminiatravit,  judgment  against  him 
confines  his  liability  to  such  amount  of  the 
assets  as  shall  hereafter  come  to  his  hands. 
See  the  form,  Tidd,  Pract.  Forms,  174.  A 
general  judgment  for  costs  against  an  ad- 
ministrator plaintiflf  is  against  the  estate  only. 

14.  In  dower,  judgment  for  demandant  is 
interlocutory  in  the  first  instance  with  the 
award  of  a  writ  of  habere  facias  seisinam, 
and  inquiry  of  damages,  on  the  return  of 
which  final  judgment  is  rendered  for  the 
value  of  the  land  detained,  as  ascertained  by 
the  jury,  from  the  death  of  the  husband  to 
the  suing  out  of  the  inquisition,  and  costs  of 
suit.  See  the  form,  3  Chitty,  Plead.  7th  ed. 
583-585. 

In  ejectment,  judgment  for  plaintiff  is  final 
in  the  first  instance,  that  he  recover  the  term, 
together  with  the  damages  assessed  by  the 
j  ury ,  and  the  costs  of  suit,  with  award  of  the 
writ  of  habere  facias  possessionem,  directing 
the  sheriff  to  put  him  in  possession.  See  the 
form,  3  Blackstone,  Comm.  App.  xii. ;  Tidd, 
Pract.  Forms,  188. 

la  partition,  judgment  for  plaintiff  is  also 
interlocutory  in  the  first  instance  ;  quod  par- 
titiofai,  with  award  of  the  writ  de  partiiione 
facienda,  on  the  return  of  which  final  judg- 
ment is  rendered, — "  therefore  it  is  considered 
that  the  partition  aforesaid  be  held  firm  and 
effectual  forever,"  quod  partitio  facta  frma  et 
stabilis  in  perpetuam  teneatur.  Co.  Litt.  169  ; 
2  Bl.  Rep.  1159.  See  the  form,  2  Sellon, 
Pract.  319,  2d  ed.  222. 

15.  In  replevin.  If  the  replevin  is  in  the 
detineut,  i.e.  where  the  plaintiff  declares  that 
the  chattels  "were  detained  until  replevied 
by  the  sheriff,"  judgment  for  plaintiff  is  that 
he  recover  the  damages  assessed  by  the  jury 
for  the  taking  and  unjust  detention,  or  for  the 
detention  only  where  the  taking  was  justifi- 
able, and  also  his  costs.  5  Serg.  &  R.  Penn. 
133  ;  Hammond,  Nisi  P.  488.  If  the  replevin 
is  in  the  deiinet,  i.e.  where  the  plaintiff  de- 
clares that  the  chattels  taken  are  "yet  de- 
tained," the  jury  in  giving  a  verdict  for 
plaintiff  find,  in  addition  to  the  above,  the 
value  of  the  chattels  each  separately ;  for  the 
defendant  will  perhaps  restore  some,  in  which 
case  the  plaintiff  is  to  recover  the  value  of  the 
remainder.  Hammond,  Nisi  P.  489 ;  Fitz- 
herbert,  Nat.  Brev.  159  6;  5  Serg.  &  R.  Penn. 
130. 

If  the  replevin  be  abated,  the  judgment  is 
that  the  writ  or  plaint  abate,  and  that  the 
defendant,  having  avowed,  have  a  return  of 
the  chattels. 

If  the  plaintiff  is  nonsuited,  the  judgment 
for  defendant,  at  common  law,  is  that  the 
chattels  be  restored  to  him,  and  that  without 
his  first  assigning  the  object  of  the  taking, 
because  by  abandoning  his  suit  the  plaintiff 


admits  that  he  had  no  right  to  dispossess  tha 
defendant  by  prosecuting  the  replevin.  The 
form  of  this  judgment  is  simply  "to  have  a 
return,"  pro  retorno  habendo,  without  adding 
the  words  "to  hold  irreplevisable."  Ham- 
mond, Nisi  P.  490.  For  the  form  of  judgments 
oi non-suit  under  the  statutes  21  Hen.vIII.  c. 
19,  and  17  Car.  II.  c.  7,  see  Hammond,  Nisi 
P.  490,  491 ;  2  Chitty,  Plead.  161 ;  8  Went- 
worth,  PI.  116;  5  Serg.  &  R.  Penn.  132;  1 
Saund.  195,  n.  3 ;  2  id.  286,  n.  5.  In  these 
cases  the  defendant  has  the  option  of  taking 
his  judgment  pro  retorno  habendo  at  common 
law.  5  Serg.  &  R.  Penn.  132 ;  1  Lev.  255 ; 
3  Term,  849. 

When  the  avowant  succeeds  upon  the 
merits,  the  common-law  judgment  is  that  he 
"have  return  irreplevisable;"  for  it  is  ap- 
parent that  he  is  by  law  entitled  to  keep 
possession  of  the  goods.  5  Serg.  &  R.  Penn. 
145  ;  Hammond,  Nisi  P.  493 ;  1  Chitty,  PI. 
162.  For  the  form  of  judgment  in  such  case 
under  the  statutes  last  mentioned,  see  Ham- 
mond, Nisi  P.  494. 

16.  After  verdict,  the  general  form  of  judg- 
ment for  plaintiff  in  actions  on  contracts 
sounding  in  damages,  and  in  actions  founded 
on  torts  unaccompanied  with  violence,  is  this. 
"Therefore  it  is  considered  that  the  said  A 
B   do  recover    against    the    said   C   D   his 

damages  aforesaid,  and  also for  his  said 

costs  and  charges  by  the  court,  now  here  ad- 
judged of  increase  to  the  said  A  B,  with  his 
assent;  which  said  damages,  costs,  and  charges 

in  the  whole  amount  to .     And  the  said 

C  D  in  mercy,  etc."  In  debt  for  a  sura  cer- 
tain, the    general    form   is,  " that  the 

said  A  B  do  recover  against  the  said  C  D 

his  said  debt,  and  also for  his  damages 

which  he  has  sustained,  as  well  on  occasion 
of  detaining  the  said  debt  as  for  his  costs  and 
charges  by  him  about  his  suit  in  this  behalf 
expended  by  the  court  now  here  adjudged  to 
the  said  A  B,  and  with  his  assent.  And  the 
said  C  D  in  mercy,  etc."  In  actions  founded 
on  torts  accompanied  with  violence,  the  form 

of  judgment  for  plaintiff  is,  " that  the 

said  A  B  do  recover  against  the  said  C  D 

his  damages  aforesaid,  and  also for  his 

said  costs  and  charges  by  the  court  now  here 
adjudged  of  increase  to  the  said  A  B,  and 
with  his  consent;  which  said  damages,  costs, 

and  charges  in  the  whole  amount  to .  And 

let  the  said  C  D  be  taken,  etc." 

Final  judgment  for  the  defendant  is  in  these 
words;  "Therefore  it  is  considered  that  the 
said  A  B  take  nothing  by  his  writ,  but  that 
he  be  in  mercy,  etc.  {or  that  he  and  his  pledges 
to  prosecute  be  in  mercy,  etc.),  and  that  the 
said  C  D  do  go  thereof  without  day,   etc. 

And  it  is  further  considered ,"     Then 

follows  the  award  of  costs  and  of  execution 
therefor.     See  Tidd,  Pract.  Forms,  189. 

This  is  the  general  form  of  judgment  for 
defendant,  whether  it  arise  upon  interlocutory 
proceedings  or  upon  verdict,  and  whatever  be 
the  form  of  action.  This  is  sometimes  called 
judgment  of  nil  capiat  per  breve  or  per  billam. 
'Stephen,  PI.  128. 
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17.  The  words   "  and   the   said  in 

mercy,  etc.,"  or,  as  expressed  in  Latin,  quod 
sit  in  misericordia  pro  falso  clamore  suo,  were 
formerly  an  operative  part  of  the  judgment, 
it  being  an  invariable  rule  of  the  common  law 
that  the  party  who  lost  his  cause  was  pun- 
ished by  amercement  for  having  unjustly 
asserted  or  resisted  the  claim.  And  on  this 
account  pledges  of  prosecution  were  required 
of  the  plaintiif  before  the  return  of  the  origi- 
nal, who  were  real  and  responsible  persons 
and  liable  for  these  amercements,  feut  after- 
wards the  amercements  ceased  to  be  exacted, 
— perhaps  because  the  payment  of  costs  took 
their  place, — and,  this  portion  of  the  judgment 
becoming  mere  matter  of  form,  the  pledges 
returned  were  the  fictitious  names  John  Doe 
and  Richard  Roe.  Bacon,  Abr.  Fines,  etc. 
(CI);  1  Ld.  Raym.  273,  274. 

Thewords  "and  let  the  said betaken," 

in  Latin,  capiaiur  pro  fine,  which  occur  above 
in  the  form  of  judgment  in  actions  founded  on 
torts  accompanied  with  violence,  were  opera- 
tive at  common  law,  because  formerly  a  de- 
fendant adjudged  to  have  committed  a  civil 
injury  with  actual  violence  was  obliged  to  pay 
a  fine  to  the  king  for  the  breach  of  the  peace 
implied  in  the  act,  and  was  liable  to  be  ar- 
rested and  imprisoned  till  the  fine  was  paid. 
This  was  abolished  by  stat.  5  "W.  &  M.  c.  12; 
but  the  form  was  still  retained  in  entering 
judgment  against  defendant  in  such  actions. 
"See  Gould,  Plead.  H  38,  82 ;  Bacon,  Abr. 
Fines,  etc.  (C  1);  1  Ld.  Raym.  273,  274; 
Style,  346. 

These  are  called,  respectively,  judgments 
of  misericordia  and  of  capiafur. 

18.  Judgments  in  other  cases.  On  a  plea 
in  abatement,  either  party  may  demur  to  the 
pleading  of  his  adversary,  or  they  may  join 
issue.  On  demurrer,  judgment  for  the  plain- 
tiff is  that  the  defendant  have  another  day  to 
plead  in  chief,  or,  as  it  is  commonly  expressed, 
that  he  answer  over:  quod  respondeat  ouster; 
and  judgment  for  defendant  is  that  the  writ 
be  quashed :  quod  cassetur  hilla  or  breve.  But 
if  issue  be  joined,  judgment  for  plaintiff  is 
quod  recuperet,  that  he  recover  his  debt  or 
damages,  and  not  quod  respondeat;  judgment 
for  defendant  is  the  same  as  in  the  case  of 
demurrer,  that  the  writ  be  quashed.  But 
the  plaintiff  may  admit  the  validity  of  the 

Elea  in  abatement,  and  may  himself  pray  that 
is  bill  or  writ  may  be  quashed,  quod  cassetur 
hilla  or  brew,  in  order  that  he  may  afterwards 
sue  or  exhibit  a  better  one.  Steph.  PI.  128, 
130, 131 ;  Lawes,  Civ.  PL  See  the  form,  Tidd, 
Pract.  Forms,  195. 

Judgment  on  demurrer  in  other  cases,  when 
for  the  plaintiff  is  interlocutory  in  assumpsit 
and  actions  sounding  in  damages,  and  recites 
that  the  pleading  to  which  exception  was 
taken  by  defendant  appears  sufiicient  in  law, 
and  that  the  plaintiff  ought  therefore  to  re- 
cover ;  but  the  amount  of  damages  being  un- 
known, a  court  of  inquiry  is  awarded  to  ascer- 
tain them.  See  the  form,  Tidd,  Pract.  Forms, 
181.  In  debt  it  is  final  in  the  first  instance. 
See  the  form,  id.  pp.  181, 182.    Judgment  on 


demurrer  when  for  the  defendant  is  always 
final  in  the  first  instance,  and  is  for  costs 
only.     See  the  form,  id.  195,  196. 

19.  Judgment  by  de/awZi,  whether  by  nil  dicit 
or  non  sum  informaius,  is  in  these  words,  in 
assumpsit  or  other  actions  for  damages,  after 
stating  the  default:  "wherefore  the  said  A 
B  ought  to  recover  against  the  said  C  D  his 
damages  on  occasion  of  the  premises;  but 
because  it  is  unknown  to  the  court,  etc.  now 
here  what  damages  the  said  A  B  hath  sus- 
tained, by  means  of  the  premises,  the  sheriff 
is  commanded,  etc."  Then  follows  the  award 
of  the  writ  of  inquiry,  on  the  return  of  which 
final  judgment  is  signed.  See  the  forms, 
Tidd,  Pract.  Forms,  165-169.  In  debt  for  a 
sum  certain,  as  on  a  bond  for  the  payment 
of  a  sum  of  money,  the  judgment  on  default 
is  final  in  the  first  instance,  no  writ  of  in- 
quiry being  necessary.  See  the  form,  id. 
169,  170. 

Judgment  by  cognovit  actionem  is  for  the 
amount  admitted  to  be  due,  with  costs,  as  on 
a  verdict.     See  the  form,  id.  176. 

Judgment  of  non  pros,  or  non  suit  is  final, 
and  is  for  defendant's  costs  only,  which  is 
also  the  case  with  judgment  on  a  discontinu- 
ance or  nolle  prosequi.     See  id.  189-195. 

20.  Op  Matters  of  Practice.  Of  dock- 
eting the  judgment.  By  the  stat.  4  &  5  W. 
&  M.  c.  20,  all  final  judgments  are  required 
to  be  regularly  docketed:  that  is,  an  abstract 
of  the  judgment  is  to  be  entered  in  a  book 
called  the  judgment-docket.  3  Blackstone, 
Comm.  398.  And  in  these  states  the  same 
regulation  prevails.  Besides  this,  an  index 
is  required  to  be  kept  in  England  of  judg- 
ments confessed  upon  warrant  of  attorney, 
and  of  certain  other  sorts  of  judgments.  Id. 
396,  Shars.  ed.  n.  (9).  In  most  of  the  states 
this  index  is  required  to  include  all  judg- 
ments. The  effect  of  docketing  the  judgment 
is  to  notify  all  interested  persons,  including 
purchasers  or  incumbrancers  of  land  upon 
which  the  judgment  is  a  lien,  and  subsequent 
judgment  creditors,  of  the  existence  and 
amount  of  the  judgment.  In  Pennsylvania, 
the  judgment  index  is  for  this  purpose  con- 
clusive evidence  of  the  amount  of  a  judgment 
in  favor  of  a  purchaser  of  the  land  bound 
thereby,  but  not  against  him:  if  the  amount 
indexed  is  less  than  the  actual  amount,  the 
purchaser  is  not  bound  to  go  beyond  the  index ; 
but  if  the  amount  indexed  is  too  large,  he  may 
resort  to  the  judgment-docket  to  correct  the 
mistake.     1  Penn.  St.  408. 

And  now,  in  England,  judgments,  in  order 
to  affect  purchasers,  mortgagees,  and  creditors, 
must  be  registered  in  the  common  pleas,  and 
renewed  every  five  years.  See  2  &  3  Vict.  c. 
11,  s.  5. 

Of  the  time  of  entering  the  judgment.  After 
verdict  a  brief  interval  is  allowed  to  elapse 
before  signing  judgment,  in  order  to  give  the 
defeated  party  an  opportunity  to  apply  for  a 
new  trial,  or  to  move  in  arrest  of  judgment, 
if  he  is  so  disposed.  This  interval,  in  Eng- 
land, is  four  days.  Smith,  Actions,  150  In 
this  country  it  is  generally  short;  but,  being 
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regulated  either  by  statute  or  by  rules  of 
court,  it  of  course  may  vary  in  the  difierent 
states,  and  even  in  different  courts  of  the 
same  state. 

See  Arrest  of  Judgment;  Assumpsit; 
Attachment  ;  Conpuct  of  Lavts  ;  Cove- 
nant ;  Debt  ;  Detintie  ;  Ejectment  ;  Fo- 
reign Judgment  ;  Lien  ;  Replevin  ;  Tres- 
pass; Trover. 

JUDGMENT  NISI.  A  judgment  en- 
tered on  the  return  of  the  nisi  prius  record 
with  the  postea  indorsed,  which  will  become 
absolute  according  to  the  terms  of  the  "pos- 
tea" unless  the  court  out  of  which  the  nisi 
prius  record  proceeded  shall,  within  the  first 
four  days  of  the  following  term,  otherwise 
order. 

Under  the  compulsory  arbitration  law  of 
Pennsylvania,  on  filing  the  award  of  the 
arbitrators,  judgment  nisi  is  to  be  entered, 
which  judgment  is  to  be  valid  as  if  it  had 
been  rendered  on  a  verdict  of  a  jury,  unless 
an  appeal  is  entered  within  the  time  required 
by  law. 

JUDGMENT  NOTE.  A  promissory 
note  given,  in  the  usual  form,  and  containing, 
in  addition,  a  power  of  attorney  to  appear 
and  confess  judgment  for  the  sum  therein 
named. 

It  usually  contains  a  great  number  of  stipu- 
lations as  to  the  time  of  confessing  the  j  udg- 
ment,  11  111.  623,  against  appeal  and  other 
remedies  for  setting  the  judgment  aside, 
see  9  Johns.  N.  Y.  80;  20  id.  296;  2  Cow.  N. 
Y.  465;  2  Penn.  St.  501 ;  15  111.356;  and 
other  conditions. 

JUDGMENT  PAPER.  In  English 
Practice.  An  incipitur  of  the  pleadings, 
written  on  plain  paper,  upon  which  the  mas- 
ter will  sign  judgment.  1  Archbold,  Pract. 
229,  306,  343. 

JUDGMENT  RECORD.  '  In  English 
Practice.  A  parchment  roll,  on  which  are 
transcribed thewholeproceedings in  the  cause, 
deposited  and  filed  of  record  in  the  treasury 
of  the  court,  after  signing  of  j  udgment.  3 
Stephen,  Comm.  632.  See  Judgment  Roll. 
In  American  practice,  the  record  is  signed, 
filed,  and  docketed  by  the  clerk,  all  of  which 
is  necessary  to  suing  out  execution.  Gra- 
ham, Pract.  341. 

JUDGMENT  ROLL.    In  EngUsh  Law. 

A  record  made  of  the  issue  roll  (which  see), 
which,  after  final  judgment  has  been  given  in 
the  cause,  assumes  this  name.  Stephen, 
Plead.  133 ;  3  Chitty,  Stat.  514. 

JUDICATURE.  The  state  of  those  em- 
ployed in  the  administration  of  justice  ;  and 
in  this  sense  it  is  nearly  synonymous  with 
judiciary.  This  term  is  also  used  to  signify 
a  tribunal ;  and  sometimes  it  is  employed  to 
show  the  extent  of  jurisdiction:  as,  the  judi- 
cature is  upon  writs  of  error,  etc.  Comyn, 
Dig.  Parliament  (L 1).  And  see  Comyn,  Dig. 
Courts  (A). 

JUDICES   PEDANBOS    (Lat.).    In 


Roman  Law.     Judges  chosen  by  the  par- 
ties. 

Among  the  Romans,  the  preetors  and  other  great 
magistrates  did  not  themselves  decide  the  actions 
which  arose  between  private  individuals ;  these 
were  submitted  to  judges  chosen  by  the  parties, 
and  these  judges  were  ct^Xi^di  judicea  pednneoa.  In 
choosing  them,  the  plaintiff  had  the  right  to  nomi- 
nate, and  the  defendant  to  accept  or  reject  those 
nominated.  Heineccius,  Antiq.  lib.  4,  tit.  b.  n.  40  ; 
7  Toullier,  n.  353. 

JUDICIAL  ADMISSIONS.  Admis- 
sions of  the  party  which  appear  of  record  as 
the  admissions  of  the  party. 

JUDICIAL  COMMITTEE  OF  THE 
PRIVY  COUNCIL.  In  English  Law. 
A  tribunal,  composed  of  members  of  the  privy 
council,  which  exercises  the  entire  appellate 
jurisdiction  of  the  queen  in  council,  and  also 
advises  her  majesty  upon  any  matters  which 
she  may  refer  to  it. 

Its  jurisdiction  extends  to  cases  in  civil, 
ecclesiastical,  and  maritime  law,  in  equity, 
and  to  many  of  the  colonial  cases,  including 
cases  arising  under  the  Hindoo  and  Mo- 
hammedan law.  It  consists  of  eminent  law- 
yers chiefly  of  judicial  station.  When  ques- 
tions arise  which  belong  to  any  peculiar 
jurisdiction,  as  the  ecclesiastical  or  civil,  the 
attendance  and  aid  of  judges  in  that  branch 
are  required;  and  in  case  of  questions  under 
the  Hindoo  or  other  peculiar  systems  of  law, 
assistance  is,  in  like  manner,  derived  from 
those  skilled  in  such  proceedings. 

Allegations  and  proofs  are  made  before  this 
committee,  which  thereupon  reports  to  the 
queen  in  council,  by  whom  judgment  is 
finally  rendered.  Blackstone,  Comm.  War- 
ren Abr.  220. 

JUDICIAL  CONFESSIONS.  In  Cri- 
minal Law.  Those  voluntarily  made  before  a 
magistrate,  or  in  a  court,  in  the  due  course 
of  legal  proceedings.  A  preliminary  examinar 
tion,  taken  in  writing,  by  a  magistrate  law- 
fully authorized,  pursuant  to  a  statute,  or  the 
plea  of  guilty  made  in  open  court  to  an  in- 
dictment, are  sufficient  to  found  a  conviction 
upon  them. 

JUDICIAL  CONVENTIONS.  Agree- 
ments entered  into  in  consequence  of  an  order 
of  court:  as,  for  example,  entering  into  a 
bond  on  taking  out  a  writ  of  sequestration. 
6  Mart.  La.  n.  s.  494. 

JUDICIAL  DECISIONS.  The  opinions 
or  determinations  of  the  judges  in  causes 
before  them.  Hale,  Hist.  Grim.  Law,  68 ; 
Willes,  666 ;  3  Barnew.  &  Aid.  122 ;  1  H. 
Blackst.  63 ;  5  Maule  &  S.  185.   See  Dictum. 

JUDICIAL  MORTGAGE.  In  Loui- 
siana.  The  lien  resulting  from  judgments, 
whether  these  be  rendered  on  contested  cases, 
or  by  default,  whether  they  be  final  or  pro- 
visional, in  favor  of  the  person  obtaining 
them.     La.  Civ.  Code,  art.  3289. 

JUDICIAL  POWER.  The  authority 
vested  in  the  judges. 

The  constitution  of  the  United  States  de- 
clares that  "the  judicial  power  of  the  United 
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States  shall  be  vested  in  one  supreme  court, 
and  in  such  inferior  courts  as  the  congress 
may,  from  time  to  time,  ordain  and  estar 
Wish."     Art.  3,  s.  1. 

By  the  constitutions  of  the  several  states, 
the  judicial  power  is  vested  in  such  courts  as 
are  enumerated  in  each  respectively.  See  the 
articles  on  the  several  states.  There  is  nothing 
in  the  constitution  of  the  United  States  to  for- 
bid or  prevent  the  legislature  of  a  state  from 
exercising  judicial  functions,  2  Pet.  413 ; 
and  judicial  acts  have  occasionally  been  per- 
formed by  the  legislatures.  2  Root,  Conn.  350  ; 
3  Me.  334;  4  id.  140;  3  Dall.  Penn,  386;  2 
Pet.  660;  16  Mass.  328;  1  Miss.  258;  IN.H. 
199;  10  Yerg.  Tenn.  59;  2  N.  Chipm.  Vt.  77. 
But  a  state  legislature  cannot  annul  the  judg- 
ments nor  determine  the  jurisdiction  of  the 
courts  of  the  United  States,  5  Cranch,  115  ;  2 
Dall.  Penn.  410 ;  nor  authoritatively  declare 
what  the  law  is  or  has  been,  but  what  it  shall 
be.  2  Cranch,  272 ;  4  Pick.  Mass.  23 ;  3  Mart. 
La.  248;  4  id.  451 ;  6  id.  668;  9  id.  325  ;  10 
id.  1 ;  3  Mart.  La.  N.  s.  551 ;  5  id.  519. 

JUDICIAL  PROCEEDINGS.  Proceed- 
ings relating  to,  practised  in,  or  proceeding 
from,  a  court  of  justice. 

3.  Conclusive  presumptions  are  made  in 
favor  of  judicial  proceedings.  Thus,  it  is  an 
undoubted  rule  of  pleading  that  nothing 
shall  be  intended  to  be  out  of  the  jurisdiction 
of  a  superior  court  but  that  which  is  so  ex- 
pressly alleged.  1  Saund.  74 ;  10  Q.  B.  411, 
455-459.  So,  also,  it  is  presumed,  with  re- 
spect to  such  writs  as  are  actually  issued  by 
the  superior  courts  afWestminster,  that  they 
are  duly  issued,  and  in  a  case  in  which  the 
courts  have  jurisdiction,  unless  the  contrary 
appears  on  the  face  of  them  ;  and  all  such 
writs  will  of  themselves,  and  without  any 
further  allegation,  protect  all  officers  and 
others  in  their  aid  acting  under  them  ;  and 
this,  too,  although  they  are  on  the  face  of 
them  irregular,  or  even  void  in  form.  6  Coke, 
64  o;  10  Q.  B.  411,  455-459. 

3.  The  rule  is  well  settled  ,by  the  authori- 
ties, that  words  spoken  in  the  course  of  judi- 
cial proceedings,  though  they  are  such  as 
impute  crime  to  another,  and  therefore  if 
spoken  elsewhere  would  import  malice  and 
be  actionable  in  themselves,  are  not  action- 
able if  they  are  applicable  and  pertinent  to 
the  subject  of  inquiry.  And  this  extends  not 
merely  to  regular  courts  of  justice,  but  to  all 
inquiries  before  magistrates,  referees,  muni- 
cipal, military,  and  ecclesiastical  bodies ;  and 
they  are  only  restrained  by  this  rule,  viz. :  that 
they  shall  be  made  in  good  faith  to  courts  or 
tribunals  having  jurisdiction  of  the  subject, 
and  power  to  hear  and  decide  the  matter  of 
complaint  or  accusation,  and  that  they  are 
not  resorted  to  as  a  cloak  for  private  malice. 
The  question,  therefore,  in  such  cases  is,  not 
whether  the  words  spoken  are  true,  not 
whether  they  are  actionable  in  themselves, 
but  whether  they  were  spoken  in  the  course 
of  judicial  proceedings,  and  whether  they 
were  relevant  and  pertinent  to  the  cause  or 
subject  of  inquiry.    Heard,  Lib.  &  S.  U  1^1, 


102.  The  rule  that  no  action  will  lie  for 
words  spoken  or  written  in  the  course  of  any 
judicial  proceeding,  has  been  acted  upon  from 
the  earliest  times.  In  4  Coke,  14  6,  it  was 
adjudged  that  if  one  exhibits  articles  to  jus- 
tices of  the  peace,  "in  this  case  the  parties 
shall  not  have,  for  any  matter  contained  in 
such  articles,  any  action  upon  the  case,  for 
they  have  pursued  the  ordinary  course  of 
justice  in  such  cases ;  and  if  actions  should 
be  permitted  in  such  cases,  those  who  have 
just  cause  for  complaint  would  not  dare  to 
complain,  for  fear  of  infinite  vexation."  And 
it  has  been  very  recently  decided  that  though 
an  affidavit  made  in  a  judicial  proceeding  is 
false,  slanderous,  and  malicious,  no  action  will 
lie  against  the  party  making  it.  18  C.  B.  126 ; 
4  Hurlst.  &  N.  Exch.  568. 

4.  The  general  rule  is  subject  to  this  quali- 
fication :  that  in  all  cases  where  the  object  or 
occasion  of  the  words  or  writing  is  redress 
for  an  alleged  wrong,  or  a  proceeding  in  a 
tribunal  or  before  some  individual  or  associ- 
ated body  of  men,  such  tribunal,  individual, 
or  body  must  be  vested  with  authority  to  render 
judgment  or  make  a  decision  in  the  case,  or 
to  entertain  the  proceedings,  in  order  to  give 
them  the  protection  of  privileged  communi- 
cations. This  qualification  of  the  rule  runs 
through  all  the  cases  where  the  question  is 
involved.     Heard,  Lib.  &  S.  |  104. 

JUDICIAL  SALE.  A  sale,  by  authority 
of  some  competent  tribunal,  by  an  officer  au- 
thorized by  law  for  the  purpose. 

The  officer  who  makes  the  sale  conveys  all 
the  rights  of  the  defendant,  or  other  person 
against  whom  the  process  has  been  issued,  in 
the  property  sold.  Under  such  a  sale  there  is 
no  warranty,  either  express  or  implied,  of 
the  thing  sold.  9  Wheat.  616.  When  real 
estate  is  sold  by  the  sherifl"  or  marshal,  the 
sale  is  subject  to  the  confirmation  of  the  court, 
or  it  may  be  set  aside.  See  4  Wash.  C.  C.  45, 
322.     See  Tax  Sale. 

JUDICIAL  "WRITS.  In  English  Prac- 
tice. The  capias  and  all  other  writs  subse- 
quent to  the  original  writ  not  issuing  out  of 
chancery,  but  from  the  court  to  which  the 
original  was  returnable. 

Being,  grounded  on  what  had  passed  in 
that  court  in  consequence  of  the  sheriff's  re- 
turn, they  are  caMeijvdicial  writs,  in  contra- 
distinction to  the  writs  issued  out  of  chancery, 
which  were  called  original  writs.  3  Black- 
stone,  Comm.  282. 

JUDICIARY.  That  which  is  done  while 
administering  justice  ;  the  judges  taken  col- 
lectively :  as,  the  liberties  of  the  people  are 
secured  by  a  wise  and  independent  judiciary. 
See  Courts  ;  3  Story,  Cunst.  b.  3,  c.  38. 

JUDICIUM  DEI  (Lat.  the  judgment  or 
decision  of  God). 

In  Old  English  Law.  A  term  applied  to 
trials  by  ordeal;  for,  in  all  trials  of  this  sort, 
God  was  thought  to  interfere  in  favor  of  the 
innocent,  and  so  decide  the  cause.  These 
trials  are  now  all  abolished. 

JUICIO  DE  APEO.    In  Spanish  Law. 
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The  decree  of  a  competent  tribunal  directing 
the  determining  and  marking  the  boundaries 
of  lands  or  estates. 

JUICIO  DE  CONCURSO  DE  ACRE- 
EDORES.  lu  Spanish  Law.  The  decree 
obtained  by  a  debtor  against  his  creditors, 
or  by  the  creditors  against  their  debtor,  for 
the  payment  of  the  amounts  due,  according 
to  the  respective  rank  of  each  creditor,  when 
the  property  of  the  debtor  is  insufScient  to 
pay  the  whole  of  his  liabilities. 

JUNIOR.  Younger.  This  has  been  held 
to  be  no  part  of  a  man's  name,  but  an  addi- 
tion by  use,  and  a  convenient  distinction  be- 
tween a  father  and  son  of  the  same  name. 
10  Paige,  Ch.  N.  Y.  170 ;  7  Johns.  N.  Y.  549 ; 
2  Gaines,  N.  Y.  164 ;  1  Pick.  Mass.  388 ;  15 
id.  7;  17  id.  200;  3  Mete.  Mass.  330. 

Any  matter  that  distinguishes  persons  ren- 
ders the  addition  oi junior  or  senior  unneces- 
sary. 1  Mod.  Ent.  35 ;  Salk.  7.  But  if  father 
and  son  have  both  the  same  name,  the  father 
shall  be  prim&  facie  intended,  ii  junior  be 
not  added,  or  some  other  matter  of  distinction. 
Salk.  7  ;  6  Coke,  20 ;  11  id.  39 ;  Hob.  330.  If 
father  and  son  have  the  same  name  and  addi- 
tion, and  the  former  sue  the  latter,  the  writ 
is  abatable  unless  the  son  have  the  further 
addition  of  junior,  or  the  younger.  But  if  the 
father  be  the  defendant  and  the  son  the  plain- 
tiff, there  is  no  need  of  the  further  addition 
of  senior,  or  the  elder,  to  the  name  of  the 
father.  2  Hawkins,  PL  Cr,  187;  Laws  of 
Women,  380. 

JUNIPERUS  SABINA  (Lat.).  In 
Medical  Jurisprudence.  This  plant  is 
commonly  called  savin. 

It  is  used  for  lawful  purposes  in  medicine, 
but  too  frequently  for  the  criminal  purpose 
of  producing  abortion,  generally  endangering 
the  life  of  the  woman.  It  is  usually  admi- 
nistered in  powder  or  oil.  The  dose  of  oil  for 
lawful  purposes,  for  a  grown  person,  is  from 
two  to  four  drops.  Parr,  Med.  Diet.  Sabina. 
Foder6  mentions  a  case  where  a  large  dose  of 
powdered  savin  had  been  administered  to  an 
ignorant  girl  in  the  seventh  month  of  her 
pregnancy,  which  had  no  effect  on  the  foetus. 
It  was,  however,  near  taking  the  life  of  the 
girl.  Foder^,  tome  iv.  p.  431.  Given  in 
sufficiently  large  doses,  four  or  six  grains,  in 
the  form  of  powder,  kills  a  dog  in  a  few  hours ; 
and  even  its  insertion  into  a  wound  has  the 
same  effect.  3  Oriila,  Trait6  des  Poisons,  42. 
For  a  form  of  indictment  for  administering 
savin  to  a  woman  quick  with  child,  see  3 
Chitty,  Crim.  Law,  798.  See  1  Beck,  Med. 
Jur.  316. 

JURA  PISCALIA  (Lat.).  Rights  of  the 
exchequer.    3  Sharswood,  Blackst.  Comm.  45. 

JURA  PERSONARUM  (Lat.).  In 
Civil  Iia-w.  Rights  which  belong  to  men 
in  their  different  characters  or  relations,  as 
father,  apprentice,  citizen,  etc.  1  Sharswood, 
Blackst.  Comm.  122,  n. 

JURA  IN  RE  (Lat.).  In  CivU  Law. 
Rights  in  a  thing,  as  opposed  to  rights  to  a 
thing  [jura  ad  rem) .   Rights  in  a  thing  which 


are  not  gone  upon  loss  of  possession,  and 
which  give  a  right  to  an  action  in  rem  against 
whoever  has  the  possession.  These  rights  are 
of  four  kinds:  dominium,  hereditas,  serviius, 
pignus.  Heineccius,  Blem.  Jur.  Civ.  ^  333. 
bee  Jus  IN  Re. 
JURA  REGALIA  (Lat.).    Royal  rights. 

1  Sharswood,  Blackst.  Comm.  117,  119,  240; 
3  id.  45.     See  21  &  22  Vict.  c.  45. 

JURAMENT.ai  CORPORALES 
(Lat.).  Corporal  oaths.  These  oaths  are  so 
called  because  the  party  making  oath  must 
touch  the  Bible,  or  other  thing,  by  which  he 
swears. 

JURAMENTUM  CALUMNI.aj  (Lat. 
oath  of  calumny ) .  In  Civil  and  Canon  Law. 
An  oath  required  of  plaintiff  and  defendant, 
whether  the  parties  themselves  insist  on  it  or 
not,  that  they  are  not  influenced  in  seeking 
their  right  by  malice,  but  believe  their  cause 
to  be  just.  It  was  also  required  of  the  attor- 
neys and  procurators  of  the  parties.  Called, 
also,  jusjurandum  or  sacramentum  calumnim. 
Calvinus,  Lex. ;  Vicat,.Voc.  Jur.  Utr.';  Clerke, 
Prax.  Cur.  Adm.  tit.  42. 

JURAMENTUM  JUDICIALB  (Lat.). 
In  CivU  Law.  An  oath  which  the  judge,  of 
his  own  accord,  defers  to  either  of  the  parties. 

It  is  of  two  kinds:  first,  that  which  the 
judge  defers  for  the  decision  of  the  cause,  and 
which  is  understood  by  the  general  name 
juramentumjudiciale,  and  is  sometimes  called 
suppletory  oath,  juramentum  suppletorium ; 
second,  that  which  the  judge  defers  in  order 
to  fix  and  determine  the  amount  of  the  con- 
demnation  which  he  ought  to  pronounce,  and 
which  is  called  juramentum  in  litem.  Pothier, 
Obi.  p.  4,  c.  3,  s.  3,  art.  3. 

JURAT.  In  Practice.  That  part  of  an 
affidavit  where  the  officer  certifies  that  the 
same  was  "sworn"  before  him. 

The  jurat  is  usually  in  the  following  form,  viz. : 

"Sworn  and  subscribed  before  me,  on  the day 

of ,  1842.     J.  P.,  justice  of  the  peace." 

In  some  cases  it  has  been  holden  that  it  was 
essential  that  the  officer  should  sign  the  juraT,  and 
that  it  should  contain  his  addition  and  official  de- 
scription. 3  Caines,  N.  Y.  128.  But  see  2  Wend. 
N.Y.283;  6  id.  543;  12  id.  223;  2  Cow.N.T.662; 

2  Johns.  N.  Y.  479. 

An  officer  in  some  English  corporations, 
whose  duties  are  similar  to  those  of  aldernien 
in  others.  Stat.  1  Edw.  IV.;  2  &  3  Edw. 
VI.  c.  30 ;  13  Edw.  I.  c.  26. 

JURATA  (Lat.).  In  Old  English  Law. 
A  jury  of  twelve  men  sworn.  Especially,  a 
jury  of  the  common  law,  as  distinguished 
from  the  assiza,  or  jury  established  or  re-esta- 
blished by  Stat.  Hen.  II. 

Thejurala,  or  common-law  jury,  was  a  jury  called 
in  to  try  the  cause,  upon  the  prayer  of  the  parties 
themselves,  in  cases  where  a  jury  was  not  given  by 
statute  Hen.  II.,  and  as  the  jury  was  not  given 
under  the  statute  of  Henry  II.,  the  writ  of  attaint 
provided  in  that  statute  would  not  be  against  a 
jurata  for  false  verdict.  It  was  common  for  the 
parties  to  a  cause  to  request  that  the  cause  might 
be  decided  by  the  asaiza,  sitting  as  &  jurata,  in  order 
to  save  trouble  of  summoning  a  new  jury,  in  which 
case  "  cadit  aaaiza  et  vertitur  in  juratam,"  and  the 
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cause  is  said  to  be  decided  non  ?n  modum  aseizse,  but 
in  modum  juratse,  1  Keeve,  Hist.  Eng.  Law^  335, 
336;  Glanville,  lib.  13,  o.  20;  Braoton,  lib.  3,0.  30. 
But  this  distinetioD  has  been  long  obsolete. 

JuratBB  were  divided  into:  Jiratf  jurata  dilatoria, 
wbicli  inquires  out  offences  against  the  law,  and 
presents  their  names,  together  with  their  offences, 
to  the  judge,  and  which  is  of  two  kinds,  major  and 
minoVf  according  to  the  extent  of  its  jurisdiction ; 
secondf  jurata  judicariOf  which  gives  verdict  as  to 
the  matter  of  fact  in  issue,  and  is  of  two  kinds, 
civiliBj  in  civil  causes,  and  criminalism  in  criminal 
causes.     BuCange. 

A  clause  in  nisiprius  record  called  the  jury 
clause,  so  named  from  the  word  jurata,  with 
which  its  Latin  form  begins.  This  entry, 
juratur  ponitur  in  respectu,  is  abolished. 
Com.  Law  Proo.  Act,  1852,  ?  104 ;  Wharton, 
Law  Lex.  2d  Lond.  ed. ;  9  Coke,  32 ;  59  Geo. 
III.  c.  46 ;  4  Sharswood,  Blaokst.  Comm.  342. 
Such  trials  were  usually  held. in  churches, 
in  presence  of  bishops,  priests,  and  secular 
judges,  after  three  days'  fasting,  confession, 
communion,  etc.     DuCange. 

A  certificate  placed  at  the  bottom  of  an  afS- 
davit,  declaring  that  the  witness  has  been 
sworn  or  affirmed  to  the  truth  of  the  facts 
therein  alleged.     Its  usual  form  is,  "  Sworn 

(or  affirmed)  before  me,  the day  of , 

18—."     The  jurat. 

JURATORY  CAUTION.  A  security 
Bometimes  taken  in  Scotch  proceedings,  when 
no  better  can  be  had,  viz.:  an  inventory  of 
effects  given  up  upon  oath,  and  assigned  in 
security  of  the  sums  which  may  be  found  due. 
Bell,  Diet. 

JURE  PROPINQUITATIS  (Lat.).  By 
right  of  relationship.     Coke,  Litt.  10  6. 

JURE  REPRESENTATIONIS  (Lat.). 
By  right  of  representation.  See  Per  Stirpes. 
2  Sharswood,  Blackst.  Comm.  219,  u.  14,  224. 

JURE  UXORIS  (Lat.).  By  right  of  a 
wife. 

JURIDICAL.  Relating  to  administration 
of  justice,  or  office  of  a  judge.    Webster,  Diet. 

3.  Regular;  done  in  conformity  to  the  laws 
of  the  country  and  the  practice  which  is  there 
observed. 

JURIS  ET  DE  JURE  (Lat.).  Of  right 
and  by  law.  A  presumption  is  said  to  be 
juris  et  de  jure  when  it  is  conclusive,  i.e.  when 
no  evidence  will  be  admitted  to  rebut  it,  in 
contradistinction  to  a  presumption,  which  is 
simply  juris,  i.e.  rebuttable  by  evidence.  1 
Greenleaf,  Ev.  g  15,  note;  Wills,  Circ.  Ev.  29 ; 
Best,  Presump.  20,  §  17  ;  Best,  Ev.  43,  §  48. 

JURIS  ET  SEISINiaS  CONJUNCTIO 
(Lat.).  The  union  of  seisin,  or  possession,  and 
the  right  of  possession ,  forming  a  complete  title. 
2  Sharswood,  Blackst.  Comm.  199,  311. 

JURISCONSULTUS  (Lat.  skilled  in 
the  law).  In  Civil  Iiavr.  A  person  who 
has  such  knowledge  of  the  laws  and  customs 
which  prevail  in  a  state  as  to  be  able  to  ad- 
vise, act,  and  to  secure  a  person  in  his  deal- 
ings.    Cicero. 

The  early  jurisconsults  gave  their  opinions  gra- 
tuitously, and  were  also  employed  in  drawing  up 
written  documents.      From  Augustus  to  Adrian, 
only  those  allowed  by  the  emperor  could  be  juris- 
Voi,   T.— 49 


consults :  before  and  after  those  emperors,  any 
could  be  jurisconsults  who  chose.  If  their  opinion 
was  unanimous,  it  had  the  force  of  law;  if  not,  the 
praetor  could  follow  which  opinion  he  chose.  Vicat, 
Voo.  Jur.  TJtr. 

There  were  two  sects  of  jurisconsults  at  Rome, 
the  Proculelans  and  Labinians.  The  former  were 
founded  by  Labeo,  and  were  in  favor  of  innovation ; 
the  latter  by  Capito,  and  held  to  the  received  doc- 
trines.    Cushing,  Int.  Bom.  Law,  ^J  6,  6. 

JURISDICTION  {LaA.jus,  ]a.vr,dicere,to 
say).  The  authority  by  which  judicial  officers 
take  cognizance  of  and  decide  causes.  Power 
to  hear  and  determine  a  cause.  3  Ohio,  494 ; 
6  Pet.  591.  It  includes  power  to  enforce  the 
execution  of  what  is  decreed.  9  Johns.  N.  Y. 
239 ;  3  Mete.  Mass.  460 ;  Thach.  Crim.  Gas.  202. 

Appellate  jurisdiction  is  that  given  by  ap- 
pealfrom  the  judgment  of  another  court. 

Assistant  jurisdiction  is  that  afforded  by  a 
court  of  chancery  in  aid  of  a  court  of  law: 
as,  for  example,  by  a  bill  of  discovery,  or  for 
the  perpetuation  of  testimony,  and  the  like. 

Jurisdiction  of  the  cause  is  the  power  over 
the  subject-matter  given  by  the  laws  of  the 
sovereignty  in  which  the  tribunal  exists. 

Civil  jurisdiction  is  that  which  exists  when 
the  subject-matter  is  not  of  a  criminal  nature. 

Criminal  jurisdiction  is  that  which  exists 
for  the  punishment  of  crimes. 

Concurrent  jurisdiction  is  that  which  is  pos- 
sessed over  the  same  cause  at  the  same  time 
by  two  or  more  separate  tribunals. 

Exclusive  jurisdiction  is  that  which  gives 
to  one  tribunal  sole  power  to  try  the  cause. 

General  jurisdiction  is  that  which  extends 
to  a  great  variety  of  matters. 

Limited  jurisdiction  (called,  also,  special 
and  inferior)  is  that  which  extends  only  to 
certain  specified  causes. 

Original  jurisdiction  is  that  bestowed  upon 
a  tribunal  in  the  first  instance. 

Jurisdiction  of  the  person  is  that  obtained 
by  the  appearance  of  the  defendant  before 
the  tribunal.     9  Mass.  462. 

Territorial  jurisdiction  is  the  power  of  the 
tribunal  considered  with  reference  to  the  ter- 
ritory within  which  it  is  to  be  exercised.  9 
Mass.  462. 

2.  Jurisdiction,  is  given  by  the  law,  11 
Barb.  N.  Y.  309;  22  id.  323;  3  Tex.  157,  and 
cannot  be  conferred  by  consent  of  the  parties. 
5  Mich.  331;  2  Greene,  Iowa,  374:  3  Iowa, 
470;  23  Conn.  112;  2  Ohio  St.  223;  11  Ga. 
453;  23  Ala.  n.  s.  155;  34  Me.  223;  4  Cush. 
Mass.  27;  4  Gilm.  Va.  131;  6  Ired.  No.  C, 
139;  4  Yerg.  Tenu.  579;  3  M'Cord,  So.  C. 
280;  12  Miss.  549;  see  17  Mo.  258;  but  a  pri- 
vilege defeating  jurisdiction  may  be  waived 
if  the  court  has  jurisdiction  over  the  subject- 
matter.  4  Ga.  47;  11  id.  453;  14  id.  589;  6 
Tex.  379;  13  111.  432;  1  Iowa,  94;  1  Barb. 
N.  Y.  449;  7  Humphr.  Tenn.  209;  4  Mass. 
593;  4  M'Cord.  So.  C.  79;  3  McLean,  C.  C. 
587;  4  Wash.  C.  C.  84;  5  Cranch,  288;  8 
Wheat.  699. 

3.  Jurisdiction  given  by  the  law  of  the 
sovereignty  of  the  tribunal  is  held  sufficient 
everywhere,  at  least  as  to  all  property  within 
the   sovereignty,  2  Blatchf.  C.  C.  427;    10 
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Rich.  Eq.  So.  C.  19 ;  27  Mo.  594 ;  1  R.  1. 285, 
and  as  to  persons  of  whom  process  is  actually 
and  personally  served  within  the  territorial 
limits  of  jurisdiction,  or  who  appear  and  by 
their  pleadings  admit  jurisdiction.  6  Tex. 
275  ;  4N.  Y.  375  ;  8 Ga.  83.  See  11  Barb.  309. 
But  the  appearance  of  a  person  on  whom  no 
personal  service  of  process  has  been  made, 
merely  to  object  to  the  jurisdiction,  is  not  such 
an  admission.  37  N.  H.  9 ;  9  Mass.  462;  Hard. 
Ky.96.  And  see  2  Sandf.  N.  Y.  717.  Juris- 
diction must  be  either  of  the  cause,  which  is 
acquired  by  exercising  powers  conferred  by 
law  over  property  within  the  territorial  limits 
of  the  sovereignty,  or  of  the  person,  which  is 
acquired  by  actual  service  of  process  or  per- 
sonal appearance  of  the  defendant.  The  ques- 
tion as  to  the  possession  of  the  former  is  to  be 
determined  according  to  the  law  of  the  sove- 
reignty, Dav.  Dist.  Ct.  407;  of  the  latter,  as 
a  simple  question  of  fact.  See  Conflict  of 
Laws  ;  Foreign  Judgments. 

4:>  A  court  of  general  jurisdiction  is  pre- 
sumed to  be  acting  within  its  jurisdiction  till 
the  contrary  is  shown.  10  6a.  371 ;  10  Barb. 
N.  Y.  97  ;  3  111.  269 ;  13  id.  432 ;  15  Vt.  46;  2 
Dev.  No.  C.  431;  iid.  305.  A  court  of  limited 
jurisdiction,  or  a  court  acting  under  special 
powers,  has  only  the  jurisdiction  expressly 
delegated,  27  Ala.  n.  s.  291;  32  id.  227;  26 
Mo.  65  ;  1  Dougl.  Mich.  384;  7  Hill,  So.  C. 
39 ;  and  it  must  appear  from  the  record  that 
its  acts  are  within  its  jurisdiction,  5  Harr. 
Del.  387  ;  2  Harr.  N.  J.  25  ;  3  Green,  N.  J. 
57 ;  1  Dutch.  N.  J.  554;  2  Zabr.  N.  J.  356, 
396 ;  2  111.  554 ;  20  id.  286  ;  27  Mo.  101 ;  1 
Hempst.  Ark.  423  ;  22  Barb.  N.  Y.  323  ;  28 
Miss.  737  ;  26  Ala.  N.  s.  568  ;  5  Ind.  157  ;  1 
Greene,  Iowa,  78  ;  21  Me.  340;  16  Vt.  246  ; 
2  How.  319,  unless  the  legislature,  by  general 
or  special  law,  remove  this  necessity.  24  Ga. 
245  ;  7  Mo.  373 ;  1  Pet.  C.  C.  36.  See  1  Salk. 
414;  Bacon,  Abr.  Courts  (C,  D). 

Where  one  of  two  courts  of  concurrent  juris- 
diction has  taken  cognizance  of  a  cause,  the 
other  will  not  entertain  jurisdiction  of  the 
same  cause.  1  Grant,  Cas.  Penn.  212 ;  8  Ohio 
St.  599;  16  Ohio,  373;  27Vt.518;  28i(i.470; 
25  Barb.  N.  Y.  513  ;  8  Md.  254 ;  2  Md.  Ch. 
Dec.  42 ;  4  Tex.  242 ;  19  Ala.  n.  s.  438  ;  1  Fla. 
198 ;  2  Murph.  No.  C.  195 ;  6  McLean,  C.  C. 
355. 

5.  Any  act  of  a  tribunal  beyond  its  juris- 
diction is  null  and  void,  and  of  no  effect  what- 
ever, 33  Me.  414 ;  13  111.  432  ;  21  Barb.  N.  Y. 
9  ;  26  N.  H.  232,  whether  without  its  terri- 
torial jurisdiction,  21  How.  506  ;  1  Grant,  Cas. 
Penn.  218  ;  15  Ga.  457,  or  beyond  its  powers. 
22  Barb.  N.  Y.  271 ;  13  111.  432 ;  1  Strobh. 
So. C.  1 ;  1  Dougl.  Mich.  390 ;  5  T.  B.  Monr. Ky. 
261 ;  16  Vt.  246.  Want  of  jurisdiction  may 
be  taken  advantage  of  by  plea  in  abatement, 
18111.292;  3  Johns.  N.Y.  105;  20  How.  541; 
see  6  Fla.  724,  and  must  be  taken  advantage 
of  before  making  any  plea  to  the  merits,  if  at 
all,  when  it  arises  from  formal  defects  in  the 
process,  or  when  the  want  is  of  jurisdiction 
over'  the  person.  7  Cal.  584;  19  Ark.  241 ; 
17  id.  340 ;  28  Mo.  319  ;  22  Barb.  N.  Y.  323; 


6  Cush.  Mass.  560 ;  13  Ga.  318 ;  20  How.  541. 
See  2  R.  I.  450 ;  30  Ala.  n.  s.  62.  But  where 
the  cause  of  action  is  not  within  the  jurisdic- 
tion granted  by  law  to  the  tribunal,  it  will 
dismiss  the  suit  at  any  time  when  the  fact  is 
brought  to  its  notice.  22  Barb.  N.  Y.  271 ;  23 
Conn.  172 ;  2  Ohio  St.  26 ;  5  T.  B.  Monr. 
Ky.  261;  13  Vt.  175;  4111.133. 

Courts  of  dernier  resort  are  conclusive 
judges  of  their  own  jurisdiction.  1  Park. 
Crim.  N.  Y.  360 ;  1  Bail.  So.  C.  294. 

JURISDICTION  CLAUSE  In  Equity 
Practice.  That  part  of  a  bill  which  is  in- 
tended to  give  jurisdiction  of  the  suit  to  the 
court,  by  a  general  averment  that  the  acts 
complained  of  are  contrary  to  equity  and 
tend  to  the  injury  of  the  plaintiff,  and  that  he 
has  no  remedy,  or  not  a  complete  remedy, 
without  the  assistance  of  a  court  of  equity,  is 
called  the  jurisdiction  clause.  Mitford,  Eq. 
Plead.  Jeremy  ed.  43. 

This  clause  is  unnecessary;  for  if  the  court 
appear  from  the  bill  to  have  jurisdiction,  the 
bill  will  be  sustained  without  this  clause  ;  and 
if  the  court  have  not  jurisdiction,  the  bill  will 
be  dismissed  though  the  clause  may  be  in- 
serted.    Story,  Eq.  Plead.  ?  34. 

JURISPRUDENCE.  The  science  of  the 
law.  The  practical  science  of  giving  a  wise 
interpretation  to  the  laws  and  making  a  just 
application  of  them  to  all  cases  as  they  arise. 

By  science,  in  the  first  definition,  is  understood 
that  connection  of  truths  which  is  founded  on  prin- 
ciples either  evident  in  themselves  or  capahle  of 
demonstration, — a  collection  of  truths  of  the  same 
kind,  arranp;ed  in  methodical  order.  In  the  latter 
sense,  it  is  the  habit  of  judging  the  same  question's 
in  the  same  manner,  and  by  this  course  of  judg- 
ments forming  precedents.  1  Ayliffe,  Pand.  3; 
TouUier,  Droit.  Civ.  Fr.  tit.  prSl.  s.  1,  n.  1,  12,  99; 
Merlin,  K6pert.;  19  Am.  Jur.  3. 

JURIST.  One  versed  in  the  science  of 
the  law.  One  skilled  in  the  civil  law.  One 
skilled  in  the  law  of  nations. 

JURO.  In  Spanish  Laiw.  A  certain 
pension  granted  by  the  king  on  the  public 
revenues,  and  more  especially  on  the  salt- 
works, by  favor,  either  in  consideration  of 
meritorious  services  or  in  return  for  money 
loaned  the  government  or  obtained  by  it 
through  forced  loans.  It  is  a  portion  of  the 
yearly  revenue  of  the  state,  assigned  as  a 
rightful  indemnity,  either  in  perpetuity  or  as 
an  annuity. 

JUROR  (Lat.  jura,  to  swear).  A  man  who 
is  sworn  or  affirmed  to  serve  on  a  jury. 

JURY  (Lat.  jurata,  sworn).  In  Prac- 
tice. A  body  of  men  who  are  sworn  to  de- 
clare the  facts  of  a  case  as  they  are  delivered 
from  the  evidence  placed  before  them. 

The  origin  of  this  venerable  institution  of  the 
common  law  is  lost  in  the  obscurity  of  the  middle 
ages.  Antiquarians  trace  it  back  to  an  early  period 
of  English  history ;  but,  if  known  to  the  Saxons,  it 
must  have  existed  in  a  very  crude  form,  and  may 
have  been  derived  to  them  from  the  mode  of  ad- 
ministering justice  by  the  peers  of  litigant  parties, 
under  the  feudal  institutions  of  France,  Germany, 
and  the  other  northern  nations  of  Europe.  Tha 
ancient  ordeals  of  red-hot  iron  and  boiling  water. 
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practised  by  the  Anglo-Saxons  to  test  the  innocence 
of  a  party  accused  of  crime,  gradually  gave  way  to 
the  wager  of  battle,  in  the  days  of  the  Normans; 
while  this  latter  mode  of  trial  disappeared  in  civil 
oases  in  the  thirteenth  century,  when  Henry  II.  in- 
troduced into  the  assizes  a  trial  by  jury.  It  is 
referred  to  in  Magna  Charta  as  an  institution  existing 
in  England  at  that  time ;  and  its  subsequent  history 
is  well  known.  See  Grand  Assize;  3  Blackstone, 
Comm.  349 ;  1  Beeve,  Hist.  Eng.  Law,  23,  Si ;  Glan- 
rille,  c.  9;  Bracton,  155. 

Trial  by  jury  is  guaranteed  by  the  constitution 
of  the  United  States  in  all  criminal  cases  except 
upon  impeachments,  and  in  all  suits  at  common  law 
where  the  subject-matter  of  the  controversy  exceeds 
twenty  dollars  in  value.  The  right  to  such  a  trial 
is  also  asserted  in  many  of  oar  state  constitutions. 

A  common  jury  is  one  drawn  in  the  usual 
and  regular  manner. 

A  grand  jury  is  a  body  organized  for  cer- 
tain preliminary  purposes. 

A  jury  de  medietate  lingum  is  one  composed 
half  of  aliens  and  half  of  denizens. 

Such  juries  might  formerly  be  claimed,  both  in 
civil  and  criminal  cases,  where  the  party  claiming 
the  privilege  was  an  alien  born,  by  virtue  of  28 
Edw.  III.  e.  13.  And  see  8  Hen.  VI.  c.  29;  3  Geo. 
III.  c.  25,  by  which  latter  statute  the  right  is 
thought  to  be  taken  away  in  civil  cases.  See  3 
Sharswood,  Blackst.  Comin.  360 ;  4  id.  352.  A  pro- 
vision of  a  similar  nature,  providing  for  a  jury  one- 
half  of  the  nationality  of  the  party  claiming  the 
privilege  where  be  is  a  foreigner,  exists  in  some  of 
the  states  of  the  United  States. 

A  petit  jury  is  a  jury  who  try  the  question 
in  issue  and  pass  finally  upon  the  truth  of 
the  facts  in  dispute.  The  term  jury  is  ordi- 
narily applied  to  this  body  distinctively. 

A  special  jury  is  one  selected  by  the  assist- 
ance  of  the  parties. 

This  is  granted  in  some  cases  upon  motion  and 
cause  shown,  under  various  local  provisions.  See 
33  Eng.  L.  &  Eq.  406.  The  method  at  common  law 
was  for  the  ofiicer  to  return  the  names  of  forty-eight 
principal  freeholders  to  the  prothonotary  or  proper 
officer.  The  attorneys  of  the  respective  parties,  being 
present,  strike  off  each  twelve  names,  and  from  the 
remaining  twenty-four  the  jury  is  selected.  A 
similar  course  is  pursued  in  those  states  where  such 
juries  are  allowed.  See  3  Sharswood,  Blackst. 
Comm.  367. 

A  struck  jury  is  a  special  jury.  See  4  Zabr. 
N.  J.  843. 

2.  The  numfter  of  jurors  must  be  twelve; 
and  it  is  held  that  the  term  jury  in  a  consti- 
tution imports,  ex  vi  termini,  twelve  men.  6 
Mete.  Mass.  231 ;  4  Ohio  St.  177  ;  2  Wise.  22 ; 
3  id.  219 ;  12  N.  Y.  190 ;  13  id.  427. 

Qualifications  of  jurors.  Jurors  must  pos- 
sess the  qualifications  which  may  be  prescribed 
by  statute,  must  be  free  from  any  bias  caused 
by  relationship  to  the  parties  or  interest  in 
the  matter  in  dispute,  and  in  criminal  cases 
must  not  have  formed  any  opinion  as  to  the 
guilt  or  innocence  of  the  accused.     See  Chai/- 

LENGE. 

The  selection  of  jurors  is  to  be  made  im- 
partially; and  elaborate  provisions  are  made 
to  secure  this  impartiality.  In  general,  a 
sufficient  number  are  selected,  from  amongthe 
qualified  citizens  of  the  county  or  district,  by 
the  sheriff,  or  similar  executive  officer  of  the 
court,  and,  in  case  of  his  disqualification,  by 


the  coroner,  or,  in  some  cases,  by  still  other 
designated  persons.  See  Elisus.  From  among 
these  the  requisite  number  is  selected  at  the 
time  of  trial,  to  whom  objection  may  be  made 
by  the  parties.     See  Challenge. 

3.  The  province  of  the  jury  is  to  determine 
the  truth  of  the  facts  in  dispute  in  civil  cases, 
and  the  guilt  or  innocence  of  the  person  ac- 
cused in  criminal  cases.  See  Chaege.  If  they 
go  beyond  their  province,  their  verdict  may  be 
set  aside.  4  Maule  &  S.  192 ;  3  Barnew.  & 
C.  357  ;  2  Price,  Exch.  282 ;  4  Bingh.  195 ;  2 
Cow.  N.  Y.  479  ;  10  Mass.  39. 

Duties  and  privileges  of.  Qualified  persons 
may  be  compelled  to  serve  as  jurors  under 
penalties  prescribed  by  law.  They  are  ex- 
empt from  arrest  in  certain  cases.  See  Pei- 
viLEGE.  They  are  liable  to  punishment  for 
misconduct  in  some  cases. 

Consult  Edwards,  Forsyth,  IngersoU,  on 
Juries  ;  1  Kent,  Comm.  10th  ed.  623,  640. 

JURY  BOX,  A  place  set  apart  for  the 
jury  to  sit  in  during  the  trial  of  a  cause. 

JURY  LIST.  A  paper  containing  the 
names  of  jurors  impanelled  to  try  a  cause,  or 
it  contains  the  names  of  all  the  jurors  sum- 
moned to  attend  court. 

JURYMAN.  A  juror ;  one  who  is  im- 
panelled on  a  jury.    Webster,  Diet. 

JURY  PROCESS.  In  Practice.  The 
writs  for  summoning  a  jury,  viz.:  in  England, 
venire  juratores  facias,  and  distringas  jura- 
tores,  or  habeas  corpora  juratorum.  These 
writs  are  now  abolished,  and  jurors  are  sum- 
moned by  precept.  1  Chitty,  Archb.  Prac.  by 
Prent.  344;  Com.  Law  Proc.  Act,  1852,  J2 
104,  105 ;  3  Chitty,  Stat.  519. 

JURY  'WOMEN.  A  jury  of  women  is 
given  in  two  cases :  viz. ;  on  writ  de  ventre 
inspiciendo,  in  which  case  the  jury  is  made 
up  of  men  and  women,  but  the  Search  is  made 
by  the  latter,  1  Mad.  Ch.  11;  2  P.  Will.  591 ; 
and  where  pregnancy  is  pleaded  by  condemned 
criminal  in  delay  of  execution,  in  which  case 
a  jury  of  twelve  discreet  women  is  formed, 
and  on  their  returning  a  verdict  of  ' '  enseinte" 
the  execution  is  delayed  till  birth,  and  some- 
times the  punishment  commuted  to  perpetual 
exile.  But  if  the  criminal  be  priviment 
enseinte,  and  not  quick,  there  is  no  respite. 
2  Hale,  PI.  Cr.  412.  As  to  time  of  quicken- 
ing, see  1  Beck,  Med.  Jur.  229. 

JUS  (Lat.).  Law;  right;  equity.  Story, 
Eq.  Jur.  §  1. 

JUS  ABUTENDI  (Lat.).  The  right  to 
abuse.  By  this  phrase  is  understood  the  right 
to  abuse  property,  or  having  full  dominion 
over  property.     3  TouUier,  n.  86. 

JUS  ACCRESCENDI  (Lat.).  The  right 
of  survivorship. 

At  common  law,  when  one  of  several  joint 
tenants  died,  the  entire  tenancy  or  estate 
went  to  the  survivors,  and  so  on  to  the  last 
survivor,  who  took  an  estate  of  inheritance. 
This  right,  except  in  estates  held  in  trust,  has 
been  abolished  by  statute  in  Alabama,  Dela- 
ware, Georgia,  Illinois,  Indiana,  Kentucky, 
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Michigan,  Missouri,  Mississippi,  New  York, 
SoTth  Carolina,  Pennsylvania,  South  Caro- 
lina, Tennessee,  and  Virginia,  Griffin,  Reg. ; 

I  Hill,  Abr.  439,  440;  in  Connecticut,  1 
Root,  Conn.  48;  1  Swift,  Dig.  102.  In  Loui- 
siana, this  right  was  never  recognized.     See 

II  Serg.  &  R.  Penn.  192;  2  Caines,  Cas.  N. 
Y.  326;  3  Vt.  543;  6  T.  B.  Hour.  Ky.  15; 
Estate  in  Common;  Estate  in  Joint  Te- 
nancy. 

JUS  AQU.a!DUCTUS  (Lat.).  In  Civil 
Law.  The  name  of  a  servitude  which  gives 
to  the  owner  of  land  the  right  to  bring  down 
water  through  or  from  the  land  of  another, 
either  from  its  source  or  from  any  other  place. 

Its  privilege  may  be  limited  as  to  the  time 
when  it  may  be  exercised.  If  the  source  fails, 
the  servitude  ceases,  but  revives  when  the  water 
returns.  If  the  water  rises  in,  or  naturally 
flows  through,  the  land,  its  proprietor  cannot 
by  any  grant  divert  it  so  as  to  prevent  it  flow- 
ing to  the  land  below.  2  RoUe,  Abr.  140,  1. 
25 ;  Lois  des  B^t.  part  1,  c.  3,  o.  1,  art.  1.  But 
if  it  had  been  brought  into  his  land  by  artifi- 
cial means,  it  seems  it  would  be  strictly  his 
property,  and  that  it  would  be  in  his  power 
to  grant  it.  Dig.  8. 3.  1.  10;  3  Burge,  Confl, 
of  Laws,  417.  See  EiTEK;  Watee-Course  ; 
Washburn,  Easements. 

JITS  CIVILE  (Lat.).  In  Roman  Law. 
The  private  law,  in  contradistinction  to  the 
public  law,  or  jus  gentium.  1  Savigny,  Dr. 
Rom.  c.  1,  I  1. 

JUS  CIVITATIS  (Lat.).  In  Roman 
Law.  The  collection  of  laws  which  are  to  be 
observed  among  all  the  members  of  a  nation. 
It  is  opposed  to  jus  gentium,  which  is  the  law 
which  regulates  the  afluirs  of  nations  among 
themselves.   2  Lepage,  El.  du  Dr.  c.  5,  page  1. 

JUS  CLOAC.ZB  (Lat.).  In  Civil  Law. 
The  name  of  a  servitude  which  requires  the 
party  who  is  subject  to  it  to  permit  his  neigh- 
bor to  conduct  the  waters  which  fall  on  his 
grounds  over  those  of  the  servient  estate. 

JUS  DARE  (Lat.).  To  give  or  to  make 
the  law.  Jus  dare  belongs  to  the  legislature ; 
jus  dicere,  to  the  judge. 

JUS  DELIBERANDI  (Lat.).  The  right 
of  deliberating  given  to  the  heir,  in  those  coun- 
tries where  the  heir  may  have  benefit  of  inven- 
tory, (q.  v.),  in  which  to  consider  whether  he 
will  accept  or  renounce  the  succession. 

In  Louisiana,  he  is  allowed  ten  days  before 
he  is  required  to  make  his  election.  La  Civ 
Code,  art.  1028. 

JUS  DICERE  (Lat.).  To  declare  the 
law.  It  is  the  province  of  the  court ^W  dicere 
(to  declare  what  the  law  is). 

JUS  DISPONENDI  (Lat.).  The  right 
to  dispose  of  a  thing. 

JUS  DUPLICATUM  (Lat.  double  right). 
When  a  man  has  the  possession  as  well  as  the 
property  of  any  thing,  he  is  said  to  have  a 
double  right,  jus  duplicatum.  Bracton,  1.  4, 
tr.  4,  c.  4 ;  2  Blaokstoue,  Comm.  199. 

JUS  FECIALE  (Lat.).     In  Roman 


Law.  That  species  of  international  law 
which  had  its  foundation  in  the  religious 
belief  of  different  nations:  such  as  the  in- 
ternational law  which  now  exists  among  the 
Christian  people  of  Europe.  Savigny,  Dr. 
Rom.  c.  2,  ^  11. 

JUS  PIDUCIARUM  (Lat.)  In  CivU 
Law.  A  right  to  something  held  in  trust: 
for  this  there  was  a  remedy  in  conscience.  2 
Blackstone,  Comm.  328. 

JUS  GENTIUM  (Lat.).  The  law  of 
nations.  Although  the  Romans  used  these 
words  in  the  sense  we  attach  to  law  of  na- 
tions, yet  among  them  the  sense  was  much 
more  extended.  Falok,  Encyc.  Jur.  102,  n.  42. 

Modern  writers  have  made  a  distinction  be- 
tween the  laws  of  nations  which  have  for  their 
object  the  conflict  between  the  laws  of  differ- 
ent nations,  which  is  called  jus  gentium  pri- 
vatum, or  private  international  law,  and  those 
laws  of  nations  which  regulate  those  matters 
which  nations,  as  such,  have  with  each  other, 
which  is  dienoram2A,6A  ju^  gentium  publicum,, 
or  public  international  law.  Fcelix,  Droit  In- 
tern. Priv6,  n.  14.    See  International  Law. 

JUS  GLADII  (Lattherightof  thesword). 
Supreme  jurisdiction.  The  right  to  absolve 
from  or  condemn  a  man  to  death. 

JUS  HABENDI  (Lat.).  The  right  to 
have  a  thing. 

JUS  INCOGNITUM  (Lat.).  An  un- 
known law.  This  term  is  applied  by  the 
civilians  to  obsolete  laws,  which,  as  Bacon 
truly  observes,  are  unjust;  for  the  law  to  be 
just  must  give  warning  before  it  strikes. 
Bacon,  Aph.  8,  s.  1 ;  Bowyer,  Mod.  Civ.  Law, 
33.  But  until  it  has  become  obsolete  no  cus- 
tom can  prevail  against  it.    See  Obsolete. 

JUS  LEGITIMUM  (Lat.).  In  Civil 
Law^.  A  legal  right  which  might  have  been 
enforced  by  due  course  of  law.  2  Blackstone, 
Comm.  328. 

JUS  MARITI  (Lat.).    In  Scotch  Law. 

The  right  of  the  husband  to  administer,  dur- 
ing the  marriage,  his  wife's  goods  and  the 
rents  of  her  heritage. 

In  the  common  law,  h-^  jus  mariti  is  under- 
stood the  rights  of  the  husband,  as  jus  ma- 
riti cannot  attach  upon  a  bequest  to  the  wife, 
although  given  during  coverture,  until  the 
executor  has  assented  to  the  lesacv.  1  Bail 
Eq.  So.  C.  214.  ^    ^ 

JUS  MERUM  (Lat.).  A  simple  or  bare 
right;  a  right  to  property  in  land,  without 
possession  or  the  right  of  possession. 

JUS  PATRONATUS  (Lat.).  In  Ec- 
clesiastical Law.  A  commission  from  the 
bishop  directed  usually  to  his  chancellor 
a,nd  others  of  competent  learning,  who  are 
required  to  summon  a  jury,  composed  of  six 
clergymen  and  six  laymen,  to  inquire  into 
and  examine  who  is  the  rightful  patron.  3 
Blackstone,  Comm.  246. 

•  "ly?  PERSONARUM  (Lat.).     The 
right  of  persons.     See  Jura  Personaeum 

JUS  PRECARIUM  (Lat.).  In  CivU 
Law.     A  right  to  a  thing  held  for  another 
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for  which  there  was  no  remedy.     2  Black- 
stone,  Comm.  328. 

JUS  POSTLIMINII  (Lat.).  The  right 
to  claim  property  after  recapture.  See  Post- 
liminy; Marshall,  Ins.  573;  1  Kent,  Comm. 
108 ;  Dane,  Abr.  Index. 

JUS  PROJICIENDI  (Lat.).  In  ClvU 
La-w.  The  name  of  a  servitude  by  which  the 
owner  of  a  building  has  a  right  of  projecting 
a  part  of  his  building  towards  the  adjoining 
house,  without  resting  on  the  latter.  It  is 
extended  merely  over  the  around.  Dig.  50. 
16.242;  8.2.25;  8.5.8.57 

JUS  PROTEGENDI  (Lat.).  In  CIvU 
La'W.  The  name  of  a  servitude:  it  is  a  right 
by  which  a  part  of  the  roof  or  tiling  of  one 
house  is  made  to  extend  over  the  adjoining 
house.   Dig.  50. 16.  242. 1 ;  8.2.25;  8.5.8.5. 

JUS  QU.a!SITUM  (Lat.).  A  right  to 
ask  or  recover:  for  example,  in  an  obligation 
there  is  a  binding  of  the  obligor,  and  a  jus 
quassitum  in  the  obligee.  1  Bell,  Comm.  5th 
ed.  323. 

JUS  IN  RE  (Lat.).  A  right  which  be- 
longs to  a,  person,  immediately  and  abso- 
lutely, in  a  thing,  and  which  is  the  same 
against  the  whole  world, — idem,  erga  omnes. 

JUS  REI1ICT.S!  (Lat.).  In  Scotch 
Law.  The  right  of  a  wife,  after  her  hus- 
band's death,  to  a  third  of  movables  if  there 
be  children,  and  to  one-half  if  there  be  none. 

JUS  AD  REM  (Lat.).  A  right  which 
belongs  to  a  person  only  mediately  and  rela- 
tively, and  has  for  its  foundation  an  obliga- 
tion incurred  by  a  particular  person. 

The  ju8  in  re,  by  the  effect  of  its  very  nature,  is 
independent  and  absolute,  and  is  exercised  per  ee 
ipaum,  by  applying  it  to  its  object;  but  the  jua  ad 
rem  is  the  faculty  of  demanding  and  obtaining  the 
performance  of  some  obligation  by  which  another 
is  bound  to  me  ad  aliquid  dandum,  vel  faciendum,  vel 
prsestandittn.  Thus,  if  I  have  the  ownership  of  a 
horse,  the  usufruct  of  a  flock  of  sheep,  the  right  of 
habitation  Of  a  house,  a  right  of  way  over  your  land, 
etc.,  my  right  in  the  horse,  in  the  flock  of  sheep,  in 
the  house,  or  the  land,  belongs  to  me  directly,  and 
without  any  intermediary  ;  it  belongs  to  me  abso- 
lutely, and  independently  of  any  particular  relation 
with  another  person ;  1  am  in  direct  and  immediate 
relation  with  the  thing  itself  which  forms  the  object 
of  my  right,  without  reference  to  any  other  relation. 
This  constitutes  &ju8  in  re.  If,  on  the  other  hand, 
the  horse  is  lent  to  me  by  you,  or  if  I  have  a  claim 
against  you  for  a  thousand  dollars,  my  right  to  the 
horse  or  to  the  sum  of  money  exists  only  relatively, 
and  can  only  be  exercised  through  you ;  my  rela- 
tion to  the  object  of  the  right  is  mediate,  and  is 
the  result  of  the  immediate  relation  of  debtor  and 
creditor  existing  between  you  and  me.  This  is  a 
juH  ad  rem.  Every  jua  in  re,  or  real  right,  may  be 
vindicated  by  the  actio  in  rem  against  him  who  is 
in  possession  of  the  thing,  or  against  any  one  who 
contests  the  right.  It  has  been  said  that  the  words 
jna  in  re  of  the  civil  law  convey  the  same  idea  as 
thing  in  possession  at  common  law.  This  is  an 
error,  arising  from  a  confusion  of  ideas  as  to  the 
distinctive  characters  of  the  two  classes  of  rights. 
Nearly  all  the  common-law  writers  seem  to  take  it  for 
granted  that  by  ihi  jua  in  re  is  understood  the  title  or 
property  in  a  thing  in  the  possession  of  the  owner; 
and  that  by  theyui  adretn  is  meant  the  title  or  pro- 
perty in  a  thing  not  in  the  possession  of  the  owner. 
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But  it  is  obvious  that  possession  is  not  one  of  the  ele- 
ments constituting  thejua  in  re :  although  possession 
is  generally,  but  not  always,  one  of  the  incidents 
of  this  right,  yet  the  loss  of  possession  does  not 
exercise  the  slightest  influence  on  the  character  of 
the  right  itself,  unless  it  should  continue  for  a  suffi- 
cient length  of  time  to  destroy  the  right  altogether 
by  prescription.  In  many  instances  the  jva  in  re 
is  not  accompanied  by  possession  at  all :  the  usuary 
is  not  entitled  to  the  possession  of  the  thing  subject 
to  his  use;  still,  he  has  a^us  in  re.  So  with  regard 
to  the  right  of  way,  etc.     See  DoMimnM. 

A  mortgage  is  considered  by  most  writers  as  a  jua 
in  re  ;  but  it  is  clear  that  it  is  a  jua  ad  rem ;  it  is 
granted  for  the  sole  purpose  of  securing  the  pay- 
ment of  a  debt  or  the  fulfillment  of  some  other  per- 
sonal obligation.  In  other  words,  it  is  an  accessory 
to  a  principal  obligation  and  corresponding  right; 
it  can  have  no  separate  and  independent  existence. 
The  immovable  on  which  I  have  a  mortgage  is  not 
the  object  of  the  right,  as  in  the  case  of  the  horse 
of  which  I  am  the  owner,  or  the  house  of  which  I 
have  the  right  of  habitation,  etc. :  the  true  object 
of  my  right  is  the  sum  of  money  due  to  me,  the 
payment  of  which  I  may  enforce  by  obtaining  a 
decree  for  the  sale  of  the  property  mortgaged.  2 
Marcad^,  350  et  aeq. 

JUS  RERUM  (Lat.).  The  right  of 
things.  Its  principal  object  is  to  ascertain 
how  far  a  person  can  have  a  permanent  do- 
minion over  things,  and  how  that  dominion 
is  acquired.     See  Blackstone,  Comm. 

JUS  STRICTUM  (Lat).  A  Latin 
phrase,  which  signifies  law  interpreted  with- 
out any  modification,  and  in  its  utmost  rigor. 

JUS  UTENDI  (Lat.).  The  right  to  use 
property  without  destroying  its  substance. 
It  is  employed  in  contradistinction  to  the  Jits 
abutendi,     3  Toullier,  n.  86. 

JUSTICE.  The  constant  and  perpetual 
disposition  to  render  every  man  his  due.  Jus- 
tinian, Inst.  b.  1,  tit.  1 ;  Coke,  2d  Inst.  56. 
The  conformity  of  our  actions  and  our  will  to 
the  law.    Toullier,  Droit  Civ.  Fr.  tit.  pr61.  n.  5. 

Commutative  justice  is  that  virtue  whose 
object  it  is  to  render  to  every  one  what  be- 
longs to  him,  as  nearly  as  may  be,  or  that 
which  governs  contracts.  To  render  com- 
mutative justice,  the  judge  must  make  an 
equality  between  the  parties,  that  no  one 
may  be  a  gainer  by  another's  loss. 

Distributive  justice  is  that  virtue  whose 
object  it  is  to  distribute  rewards  and  punish- 
ments to  each  one  according  to  his  merits, 
observing  a  just  proportion  by  comparing  one 
person  or  fact  with  another,  so  that  neither 
equal  persons  have  unequal  things  nor  un- 
equal persons  things  equal.  Tr.  of  Eq.  3 ;  and 
Toullier's  learned  note,  Droit  Civ.  Fr.  tit. 
pr61.  n.  7,  note. 

In  the  most  extensive  sense  of  the  word,  it  differs 
little  from  virtue ;  for  it  includes  within  itself  the 
whole  circle  of  virtues.  Yet  the  common  distinc- 
tion between  them  is,  that  that  which  considered 
positively  and  in  itself  is  called  virtue,  when  cod- 
sidered  relatively  and  with  respect  to  others  has 
the.  name  of  justice.  But  justice,  being  in  itself  a 
part  of  virtue,  is  confined  to  things  simply  good  or 
evil,  and  consists  in  a  man's  taking  such  a  propor- 
tion of  them  as  he  ought. 

Toullier  exposes  the  want  of  utility  and  exa.^t. 
ness  in  this  division  of  distributive  and  commuta- 
tive justice,  adopted  in  the  compendium  or  abridg- 
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ments  of  the  ancient  doctors,  and  prefers  the  divi- 
sion of  internal  and  external  justice, — the  first  being 
a  conformity  of  our  will,  and  the  latter  a  conform- 
ity of  our  actions,  to  the  law,  their  union  making 
perfect  justice.  Exterior  justice  is  the  object  of 
jurisprudence  J  interior  justice  is  the  object  of 
morality.     Droit  Civ.  Fr.  tit.  pr6I.  n.  6  et  7. 

According  to  the  Frederician  Code,  part  1,  book 
1,  tit.  2,  s.  27,  justice  consists  simply  in  letting 
every  one  enjoy  the  rights  which  he  has  acquired 
in  virtue  of  the  laws.  And,  as  this  definition  in- 
cludes all  the  other  rules  of  right,  there  is  properly 
but  one  single  general  rule  of  right,  namely  :  Give 
every  one  hia  own. 

In  Norman  French.  Amenable  to  jus- 
tice.    Kelliam,  Diet. 

In  Feudal  Iia-w.  Feudal  jurisdiction, 
divided  into  liigh  [alta  justitia),  and  low, 
{Hmplex,  inferior  justitia),  the  former  being 
a  jurisdiction  over  matters  of  life  and  limb, 
the  latter  over  smaller  causes.  Leg.  Edw. 
Conf.  c.  26 ;  DuCange.  Sometimes  high,  low, 
and  middle  justice  or  jurisdiction  were  dis- 
tinguished. 

An  assessment,  DuCange  ;  also,  a  judicial 
fine.     DuCange. 

At  Common  Law.  A  title  given  in  Eng- 
land and  America  to  judges  of  common-law 
courts,  being  a  translation  of  justitia,  which 
was  anciently  applied  to  common-law  judges, 
while  judex  was  applied  to  ecclesiastical 
iudges and  others;  e.g.  judex  flscalis.  Leges 
Hen.  I.  ii  24,  63  ;  Ano.  Laws  '&,  Inst,  of  Eng. 
Index;  Cuke,  Litt.  71  6. 

The  judges  of  king's  bench  and  common 
pleas,  and  the  judges  of  almost  all  the  su- 
preme courts  iu  the  United  States,  are  pro- 
perly styled  "justices." 

The  term  justice  is  also  applied  to  the  low- 
est judicial  officers:  eg',  a,  trial  justice;  a  jus- 
tice of  the  peace. 

JUSTICE  AYRES.     In  Scotch  Law. 

The  circuits  through  the  kingdom  made  for 
the  distribution  of  justice.  Erskine,  Inst.  1. 
3.25. 

JUSTICE  OP  THE  PEACE.  A  public 
officer  invested  with  judicial  powers  for  the 
purpose  of  preventing  breaches  of  the  peace 
and  bringing  to  punishment  those  who  have 
violated  the  law. 

2.  These  officers,  under  the  constitution  of 
the  United  States  and  some  of  the  states,  are 
appointed  by  the  executive ;  in  others,  they  are 
elected  by  the  people  and  commissioned  by 
the  executive.  In  some  states  they  hold  their 
office  during  good  behavior ;  in  others,  for  a 
limited  period. 

3.  At  common  law,  justices  of  the  peace 
have  a  double  power  in  relation  to  the  arrest 
of  wrong-doers :  when  a  felony  or  breach  of 
the  peace  has  been  committed  in  their  pre- 
sence, they  may  personally  arrest  the  offender, 
or  command  others  to  do  so,  and,  in  order  to 
prevent  the  riotous  consequences  of  a  tumult- 
uous assembly,  they  may  command  others  to 
arrest  affrayers  when  the  affray  has  been 
committed  in  their  presence.  If  a  magistrate 
be  not  present  when  a  crime  is  committed, 
before  he  can  take  a  step  to  arrest  the  offender 
an  oath  or  affirmation  must  be  made,  by  some 


Eerson  cognizant  of  the  fact,  that  the  offenca 
as  been  committed,  and  that  the  person 
charged  is  the  offender  or  there  is  probable 
cause  to  believe  that  he  has  committed  the 
offence. 

4.  The  constitution  of  the  United  States 
directs  that  "no  warrants  shall  issue  but 
upon  probable  cause,  supported  by  oath  or 
affirmation."  Amendm.  I  v .  After  his  arrest, 
the  person  charged  is  brought  before  the  jus- 
tice of  the  peace,  and  after  hearing  he  is  dis» 
charged,  held  to  bail  to  answer  to  the  com- 
plaint, or,  for  want  of  bail,  committed  to 
prison. 

5.  In  some,  perhaps  all,  the  United  States, 
justices  of  the  peace  have  jurisdiction  in  civil 
oases  given  to  them  by  local  regulations.  In 
Pennsylvania,  their  jurisdiction  in  cases  of 
contracts,  express  or  implied,  extends  to  one 
hundred  dollars. 

See,  generally,  Burn,  Just. ;  Graydon,  Just. ; 
Bache,  Man.  of  a  Just,  of  the  Peace;  Comyn, 
Dig. ;  15  Viner,  Abr.  3;  Bacon,  Abr. ;  2  Sel- 
lon,  Pract.  70  ;  2  Phillipps,  Ev.  239  ;  Chitty, 
Pract. ;  Davis,  Just. ;  the  articles  on  the  va- 
rious states. 

JUSTICES  COURTS.  In  American 
Law.  Inferior  tribunals,  with  limited  juris- 
diction, both  civil  and  criminal.  There  are 
courts  so  called  in  the  states  of  Massachusetts 
and  New  Hampshire,  and  probably  other 
states. 

JUSTICES  IN  EYRE.  Certain  judges 
established,  if  not  first  appointed,  a.d.  1176, 
22  Hen.  II. 

England  was  divided  into  certain  circuits,  and 
three  justices  in  eyre — or  justices  itinerant,  as  they 
were  sometimes  called — were  appointed  to  each  dis- 
trict, and  made  the  circuit  of  the  kingdom  once  in 
seven  years,  for  tho  purpose  of  trying  causes.  They 
were  afterwards  directed,  by  Magna  Charta,  c.  12, 
to  bo  sent  into  every  county  once  a  year.  Tho  iti- 
nerant justices  were  sometimes  mere  justices  of 
assize  or  dower,  or  of  general  gaol  delivery,  and  the 
like.  3  Blackstone,  Gomm.  58 ;  Crabb,  Eng.  Law. 
103-104. 

JUSTICES  OP  THE  PAVILION  (>.!- 
ticiarii  pamliimis).  Certain  judges  of  apye- 
pouder  court,  of  a  most  transcendent  jurisdic- 
tion, authorized  by  the  bishop  of  Winchester, 
at  a  fair  held  at  St.  Giles  Hills  near  that  city, 
by  virtue  of  letters-patent  granted  by  Edw. 
I V.  Prynne's  Animadv.  on  Coke's  4th  Inst, 
fol.  191. 

JUSTICES  OF  TRAIL  BASTION. 
A  sort  of  justice  in  eyre,  with  large  and  sum- 
mary powers,  appointed  by  Edw.  I.  during 
his  absence  in  war.  Old.  Nat.  Brev.  fol.  52; 
12  Coke,  25.     For  derivation,  see  Cowel. 

JUSTICIAR,  JUSTICIER.  In  Old 
English  Law.  A  judge  or  justice.  Baker, 
fol.  118;  Cron.  Angl.  One  of  several  per- 
sons learned  in  the  law,  who  sat  in  the  aida 
regis,  and  formed  a  kind  of  court  of  appeal  in 
cases  of  difficulty. 

The  chief  justiciar  [capitalis  justiciarius 
totius  Anglim)  was  a  special  magistrate,  who 
presided  o^er  the  whole  aula  regis,  who  was 
the  principal  minister  of  state,  the  second 
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man  in  the  kingdom,  and  by  virtue  of  his 
office  guardian  of  the  realm  in  the  king's 
absence.  3  Sharswood,  Blackst.  Comm.  37 ; 
Spelman,  Gloss.  331,  332,  330;  2  Hawkins, 
PI.  Or.  6.  The  last  who  bore  this  title  was 
Philip  Basset,  in  the  time  of  Hen.  III. 

JTJSTICIARII  ITINERANTES 
(Lat.).  In  English  La-w.  Justices  who 
formerly  went  from  county  to  county  to  ad- 
minister justice.  They  were  usually  called 
justices  in  eyre,  to  distinguish  them  from 
justices  residing  at  Westminster,  who  were 
called  justicii  residentes.     Coke,  Litt.  293. 

JUSTICIARII  RESIDENTES  (Lat.). 
In  English  Law.  Justices  or  judges  who 
usually  resided  in  Westminster:  they  were 
so  called  to  distinguish  them  from  justices  in 
eyre.     Coke,  Litt.  293. 

JUSTICIARY.  Another  name  for  a 
judge.  In  Latin,  he  was  called  juaticiarius, 
and  in  French,  justicier.  Not  used.  Bacon, 
Abr.  Courts  (A). 

JUSTICIES  (from  verb  justiciare,  26. 
pers.  pres.  subj.  do  you  justice). 

In  English  Law.  A  special  writ,  in  the 
nature  of  a  commission,  empowering  a  sheriff 
to  hold  plea  in  his  county  court  of  a  cause 
which  he  could  not  take  jurisdiction  of  with- 
out this  writ:  e.g.  trespass  vi  et  armia  for  any 
sum,  and  all  personal  actions  above  forty  shil- 
lings. 1  Burn,  Just.  449.  So  called  from  the 
Latin  word  justicies,  used  in  the  writ,  which 
runs,  "proecipimus  tibi  quod  justicies  A  B," 
etc. ;  we  command  you  to  do  A  B  right,  etc. 
Bracton,  lib.  4,  tr.  6,  c.  13 ;  Kitch.  74 ;  Fitzher- 
bert,  Nat.  Brev.  117;  3  Sharswood,  Blackst. 
Comm.  3,  6. 

JUSTIFIABLE  HOMICIDE.  That 
which  is  committed  with  the  intention  to  kill, 
or  to  do  a  grievous  bodily  injury,  under  cir- 
cumstances which  the  law  holds  sufficient  to 
exculpate  the  person  who  commits  it.  A  j  udge 
who,  in  pursuance  of  his  duty,  pronounces 
sentence  of  death,  is  not  guilty  of^ homicide; 
for  it  is  evident  that,  as  the  law  prescribes  the 
punishment  of  death  for  certain  offences,  it 
must  protect  those  who  are  intrusted  with 
its  execution.  A  judge,  therefore,  who  pro- 
nounces sentence  of  death,  in  a  legal  manner, 
on  a  legal  indictment,  legally  brought  before 
him,  for  a  capital  offence  committed  within 
his  jurisdiction,  after  a  lawful  trial  and  convic- 
tion of  the  defendant,  is  guilty  of  no  offence. 
1  Hale,  PI.  Cr.  496-502. 

Magistrates,  or  other  officers  intrusted  with 
the  preservation  of  the  public  peace,  are 
justified  in  committing  homicide,  or  giving 
orders  which  lead  to  it,  if  the  excesses  of  a 
riotous  assembly  cannot  be  otherwise  re- 
pressed.   4  Blackstone,  Comm.  178,  179. 

An  officer  intrusted  with  a  legal  warrant, 
criminal  or  civil,  and  lawfully  commanded  by 
a  competent  tribunal  to  execute  it,  will  be 
justified  in  committing  homicide,  if  in  the 
course  of  advancing  to  discharge  his  duty 
he  be  brought  into  such  perils  that  without 
doing  so  he  cannot  either  save  his  life  or 
discharge  the  duty  which  he  is  commanded 


by  the  warrant  to  perform.  And  when  the 
warrant  commands  him  to  put  a  criminal  to 
death,  he  is  justified  in  obeying  it. 

A  soldier  on  duty  is  justified  in  committing 
homicide,  in  obedience  to  the  command  of  his 
officer,  unless  the  command  was  something 
plainly  unlawful. 

A  private  individual  will,  in  many  cases, 
be  justified  in  committing  homicide  while  act- 
ins  in  self-defence.     See  Defence. 

See,  generally,  Arkest  ;  Homicide  ;  4Black- 
stone,  Comm.  178  et  seq.;  1  Hale,  PI.  Cr.  496 
et  seq.;  1  East,  PL  Cr.  219 ;  1  Russell,  Crimes, 
538 ;  2  Bishop,  Crim.  Law,  ?S  538  et  seq. ;  2 
Wash.  C.  C.  515 ;  4  Mass.  391 ;  1  Hawks.  No, 
C.  210;  1  Coxe,  N.J.  424;  5  Yerg.  Tenn.  459; 
9  Carr.  &  P.  22. 

JUSTIFICATION.    In  Pleading.    The 

allegation  of  matter  of  fact  by  the  defendant, 
establishing  his  legal  right  to  do  the  act  com- 
plained of  by  the  plaintiff. 

Justification  admits  the  doing  of  the  act  ciiarged 
as  a  wrong,  but  alleges  a  right  to  do  it  on  the  pari 
of  the  defendant,  thus  denying  that  it  is  a  wrong. 
Excuse  merely  shows  reasons  why  the  defendani 
should  not  make  good  the  injury  which  the  plain- 
tiif  has  suffered  from  some  wrong  done.  Sei 
Avowry. 

3.  Trespasses.  A  warrant,  regular  on  itf 
face,  and  issued  by  a  court  of  competent  ju- 
risdiction, is  a  complete  justification  to  th< 
officer  to  whom  it  is  directed  for  obeying  it! 
command,  whether  it  be  really  valid  or  not 
But  where  the  warrant  is  absolutely  void,  oi 
apparently  irregular  in  an  important  respect 
or  where  the  act  done  is  one  which  is  beyonc 
the  power  conferred  by  the  warrant,  it  is  n( 
justification.  See  Arrest  ;  Trespass.  So,  too 
many  acts,  and  even  homicide  committed  ii 
self-defence,  or  defence  of  wife,  children,  o: 
servants,  are  justifiable,  see  Self-Defence 
.or  va.  preserving  the  public  peace,  see  Arrest 
Trespass  ;  or  under  a  licenae,  express  or  im 
plied,  3  Caines,  N.  Y.  261 ;  2  Bail.  So.  C.  4 
8  McLean,  C.  C.  571 ;  see  13  Me.  115 ;  in 
eluding  entry  on  land  to  demand  a  debt,  ti 
remove  chattels,  2  Watts  &  S.  Penn.  225 
12  Vt.  273 ;  see  2  Huraphr.  Tenn.  425 ;  to  as] 
lodgings  at  an  inn,  the  entry  in  such  case 
being  peaceful ;  to  exercise  an  incorporea 
right,  21  Pick.  Mass.  272 ;  or  for  public  set 
vice  in  case  of  exigency,  as  pulling  dowi 
houses  to  stop  a  fire.  Year  B.  13  Hen.  Till 
16  6;  destroying  the  suburbs  of  a  city  in  tim 
of  war.  Year  B.  8  Edw.  IV.  35  b  ;  entry  oi 
land  to  make  fortifications ;  or  in  preservation 
of  the  owner's  rights  of  property,  14  Conn 
255  ;  4  Dev.  &  B.  No.  C.  110 ;  7  Dan.  Ky.  220 
Wright,  Ohio,  333 ;  25  Me.  453  ;  6Pcnn.  Si 
318 ;  12  Mete.  Mass.  53,  are  justifiable. 

3<  Libel  and  slander  ma,j  be  justified  in 
civil  action,  in  some  cases,  by  proving  th 
truth  of  the  matter  alleged,  and  generally  b 
showing  that  the  defendant  had  a  right  upo 
the  particular  occasion  either  to  write  ani 
publish  the  writing  or  to  utter  the  words 
as,  when  slanderous  words  are  found  in  a  r( 
port  of  a  committee  of  congress,  or  in  a: 
indictment,  or  words  of  a  slanderous  natui 
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are  uttered  in  the  course  of  debate  in  the 
legislature  by  a  member,  or  at  the  bar  by 
counsel  when  properly  instructed  by  his  cli- 
ent on  the  subject.  Comyns,  Dig.  Pleader  (2 
L  3-2  L  7).     See  Debate  ;  Slander. 

Matter  in  justiiication  must  be  specially 
pleaded,  and  cannot  be  given  in  evidence 
under  the  general  issue.  See  License.  A 
plea  of  justiiication  to  an  action  for  slander, 
oral  or  written,  should  state  the  charge  with 
the  same  degree  of  certainty  and  precision  as 
are  required  in  an  indictment.  The  object 
of  the  plea  is  to  give  the  plaintifi",  who  is  in 
truth  an  accused  person,  the  means  of  know- 
ing what  are  the  matters  alleged  against  him. 
It  must  be  direct  and  explicit.  It  must  in 
every  respect  correspond  with,  and  be  as  ex- 
tensive as  the  charge  in,  the  declaration. 

4.  The  justification,  however,  will  be  com- 
plete if  it  covers  the  essence  of  the  libel. 
But  it  must  extend  to  every  part  which  could 
by  itself  form  a  substantive  ground  of  action. 
Where  the  slander  consists  in  an  imputation 
of  crime,  the  plea  of  justification  must  con- 
tain the  same  degree  of  precision  as  is  requi- 
site in  an  indictment  for  the  crime,  and 
must  be  supported  by  the  same  proof  that  is 
required  on  the  trial  of  such  an  indictment. 
It  is  a  perfectly  well-established  rule  that 
where  the  charge  is  general  in  its  nature,  yet 
the  plea  of  justification  must  state  specific 
instances  of  the  misconduct  imputed  to  the 
plaintiff.  And,  even  for  the  purpose  of  avoid- 
ing prolixity,  a  plea  of  justification  cannot 
make  a  general  charge  of  criminality  or  mis- 
conduct, but  must  set  out  the  specific  facts  in 
which  the  imputed  offence  consists,  and  with 


such  certainty  as  to  afford  the  plaintiff  an 
opportunity  of  joining  issue  precisely  upon 
their  existence.  Heard,  Libel  &  Slander,  H 
240-244.     See  Slander. 

When  established  by  evidence,  it  furnishes 
a  complete  bar  to  the  action. 

In  Practice.  The  proceeding  by  which 
bail  establish  their  ability  to  perform  the 
undertaking  of  the  bond  or  recognizance. 

5.  It  must  take  place  before  an  authorized 
magistrate,  5  Binn.  Penn.  461 ;  6  Johns.  N. 
Y.  124;  13  id.  422;  and  notice  must,  in 
general,  be  given  by  the  party  proposing  the 
bail,  to  the  opposite  party,  of  the  names  of  the 
bail  and  the  intention  to  justify.  3  Harringt. 
N.  J.  503.    See  3  Halst.  369. 

It  is  a  common  provision  that  bail  must 
justify  in  double  tne  amount  of  the  recog- 
nizance if  exceptions  are  taken,  2  Hill,  N.  Y. 
379  :  otherwise,  a  justification  in  the  amount 
of  the  recognizance  is,  in  general,  sufficient. 

It  must  be  made  within  a  specified  time,  or 
the  persons  named  cease  to  be  bail.  1  Cow. 
N.  Y.  54 ;  2  id.  514.   See  1  Baldw.  C.  C.  148. 

JUSTIFICATORS.  A  kind  of  compur- 
gators, or  those  who,  by  oath,  justified  the 
innocence  or  oaths  of  others,  as  in  the  case  of 
wagers  of  law. 

JUSTIFYING    BAIL.      In   Practice. 

The  production  of  bail  in  court,  who  thei:e 
justify  themselves  against  the  exception  of  the 
plaintiff.     See  Bail. 

JTTZGrADO.  In  Spanish  Law.  The 
collective  number  of  judges  that  concur  in 
a  decree,  and  more  particularly  the  tribunal 
having  a  single  judge. 


K. 


EAIN.  In  Scotch  Law.  A  payment 
of  fowls,  etc.  reserved  in  a  lease.  It  is  derived 
from  canum,  a  word  used  in  ancient  grants  to 
signify  fowls  or  animals  deliverable  by  the 
vassal  to  his  superior  as  part  of  the  redden- 
dum. Erskine,  Inst.  II.  10.  32;  2  Ross,  Lect. 
236,  405. 

KEELAGE.  The  right  of  demanding 
money  for  the  bottom  of  ships  resting  in  a 
port  or  harbor.  The  money  so  paid  is  also 
called  keelage. 

KEELS.  This  word  is  applied,  in  Eng- 
land, to  vessels  employed  in  the  carriage  of 
coals.    Jacob,  Law  Diet. 

KEEPER  OP  THE  FOREST  (called, 
also,  the  chief  warden  of  the  forest).  An 
officer  who  had  the  principal  government  over 
all  officers  within  the  forest,  and  warned  them 
to  appear  at  the  court  of  justice-seat  on  a 
summons  from  the  lord  chief-justice  in  evre 
Manwood,  For.  Law,  part  1,  p.  156 ;  Jacob," 
Law  Diet. 


KEEPER   OF   THE   GREAT   SEAL 

(lord  keeper  of  the  great  seal).  A  judicial 
officer  who  is  by  virtue  of  his  office  a  lord, 
and  a  member  of  the  privy  council.  Through 
his  hands  pass  all  charters,  commissions,  and 
grants  of  the  crown,  to  be  sealed  with  the 
great  seal,  which  is  under  his  keeping.  The 
office  was  consolidated  with  that  of  lord  chan- 
cellor by  5  Bliz.  c.  18  ;  and  the  lord  chan- 
cellor 18  appointed  by  delivery  of  the  great 
seal,  and  taking  oath.  Coke,  4th  Inst.  87  ;  1 
Hale,  PI  .Cr.  171, 174 ;  3  Sharswood,  Blackst. 
Comm.  47. 

KEEPER   OF   THE   PRIVY   SEAL. 

ihe  officer  through  whose  hands  go  all 
charters,  pardons,  etc.  signed  by  the  kins 
before  going  to  the  great  seal,  and  some  which 
do  not  go  there  at  all.  He  is  of  the  privv 
cmnoilvirtuie  officii.  He  was  first  called 
clerk  of  the  privy  seal,  then  guardian,  then 

IZt  '^^'7p?''''t7*''"!?J«  ^'^  P'«^ent  designa- 
tion.    12  Ric.  II.  c.  12;   Rot.  Pari.  11  fien 
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IV. ;   Stat.  34  Hen.  VIII.  c.  4;   4  Inst.  55  ;  2 
Shai'swood,  Blackst.  Comm.  347. 

KENNING  TO  A  TERCE.  In  Scotch 
Law.  The  ascertainment  by  a  sheriff  of  the 
just  proportion  of  the  husband's  lands  which 
belongs  to  the  -widow  in  virtue  of  her  ierce  or 
third.  An  assignment  of  dower  by  sheriff. 
Erskine,  Inst.  11.  9.  50  ;  Bell,  Diet. 

KENTUCKY.  (An  Indian  word  signi- 
fying **the  dark  and  bloody  ground.")  The 
name  of  one  of  the  new  states  of  the  United 
States  of  America. 

3,  The  territory  of  which  this  state  is  composed 
was  formerly  a  part  of  the  territory  of  Virginia, 
See  Virginia.  This  latter  state,  by  an  act  of  the 
legislature  passed  December  18,1789,  "consented 
that  the  district  of  Kentucky,  within  the  jurisdic- 
tion of  the  said  commonwealth,  and  according  to 
its  actual  boundaries  at  the  time  of  passing  the  act 
aforesaid,  should  he  formed  into  a  new  state." 
This  state  was  admitted  into  the  Union  under  an 
'  act  of  congress  passed  the  4th  of  February,  1791, 
the  enacting  clause  of  which  is  as  follows:  " Se  it 
enacted,  that  Congress  doth  consent  that  the  said 
district  of  Kentucky,  within  the  jurisdiction  of  the 
commonwealth  of  Virginia,  and  according  to  its 
actual  boundaries  on  the  18th  day  of  December, 
1789,  shall,  upon  the  1st  day  of  June,  1792,  be 
formed  into  a  new  state,  separate  from  and  inde- 
pendent of  the  said  commonwealth  of  Virginia. 
Upon  the  aforesaid  1st  of  June,  1792,  the  said  new 
state,  by  name  and  style  of  the  State  of  Kentucky, 
shall  be  received  and  admitted  into  the  Union  as 
a  new  and  entire  member  of  the  United  States." 
See  1  U.  S.  Stat,  at  Large,  189.  This  state  claims 
that  the  Ohio  river  to  low-water-mark  from  the 
mouth  of  the  Big  Sandy  river,  the  northerly  bound- 
ary of  the  state,  to  the  Mississippi,  is  part  of  her 
domain,  by  virtue  of  the  construction  given  by  the 
supreme  court  of  the  United  States  to  the  Virginia 
acts  of  cession  of  1781  and  1783.  See  5  Wheat. 
374. 

3.  There  have  been  three  constitutions  adopted 
by  the  state:  the  first  at  Danville,  on  the  19th  of 
April,  1792;  the  second  at  Frankfort,  on  the  17th 
of  August,  1799  ;  and  the  third  at  Frankfort,  on  the 
11th  of  June,  1850.  Under  the  latter  constitution 
all  civil  officers  except  the  secretary  of  state  are 
elected  by  the  people.  Duelling  is  prohibited;  and 
any  one  who,  directly  or  indirectly,  gives,  accepts, 
or  knowingly  carries  a  challenge  to  any  person  or 
persons  to  fight  in  single  combat  with  a  citizen  of 
the  state,  either  in  or  out  of  the  state,  is  deprived 
of  the  right  to  hold  any  office  of  honor  or  profit  in 
the  state,  but  may  he  pardoned  by  the  governor 
after  fiive  years,  and  loses,  in  addition,  the  right  of 
suffrage  for  seven  years.     Const.  1851,  sec.  20. 

A  voter  must  be  a  free  white  male  citizen  of  the 
United  States,  twenty-one  years  of  age,  and  must 
have  resided  in  the  state  two  years,  or  in  the  county, 
town,  or  city  in  which  he  proposes  to  vote,  one  year, 
next  preceding  the  election,  and  in.  the  precinct  in 
which  he  proposes  to  vote  sixty  days  at  least  next 
before  the  election.  The  counties  are  divided  into 
precincts;  and  no  one  can  vote  but  in  the  precinct 
where  he  resides.  Under  this  constitution,  in  all 
elections  by  the  people,  and  also  by  the  senate  and 
house  of  representatives,  jointly  or  separately,  the 
Tote  shall  be  personally  and  publicly  given  viva 
voce  J  but  dumb  persons  can  vote  by  ballot. 

The  Legislative  Power, 

4.  This  is  exercised  by  a  general  assembly,  com- 
posed of  a  senate  and  house  of  representatives. 

The  Senate  is  composed  of  thirty-eight  members, 

elected  quadrennially  by  the  people  of  each  senato- 

.  rial  district  for  a  term  of  four  years.    A  senator 


must  be  a  citizen  of  the  United  States,  thirty  years 
old  at  least,  and  for  six  years  a  resident  in  the  state. 
The  House  of  Repreeentativee  is  composed  of  one 
hundred  members,  elected  biennially  by  the  people 
for  the  term  of  two  years.  A  representative  must 
be  a  citizen  of  the  United  States,  twenty-four  years 
of  age,  and  for  two  years  a  citizen  of  the  state.  The 
house  is  to  impeach,  and  the  senate  try  impeach- 
ments. 

The  Executive  Power. 

6.  The  Governor  is  elected  quadrennially  by  the 
people  for  the  term  of  four  years,  and  is  ineligible 
for  the  succeeding  term.  He  is  commander-in-chief 
of  the  army  and  navy  of  the  state,  except  when 
called  into  the  service  of  the  United  States,  when 
he  is  to  command  only  upon  recommendation  of  the 
general  assembly.  He  nominates,  and,  with  the 
consent  of  the  senate,  appoints,  all  officers  except 
those  whose  appointment  is  otherwise  provided  for. 
He  is  invested  with  the  pardoning  power,  except  in 
certain  cases,  as  impeachment  and  treason. 

A  Lieutenant-Governor  is  chosen  at  every  election 
of  governor,  in  the  same  manner  and  to  continue 
in  office  for  the  same  time  as  the  governor.  He  is 
ex  qffiicio  speaker  of  the  senate,  and  acts  as  governor 
when  the  latter  is  impeached  or  removed  from  office, 
is  dead,  or  refuses  to  qualify,  resigns,  or  is  absent 
from  the  state. 

The  Judicial  Power. 

6.  The  Court  of  Appeals  is  composed  of  four 
judges,  elected,  one  in  each  of  the  districts  into  which 
the  state  is  divided  for  the  purpose,  by  the  people, 
for  the  term  of  eight  years,  and  subject  to  removal 
by  address  of  two-thirds  of  each  house  of  the  general 
assembly  to  the  governor,  stating  the  cause  or 
causes  for  which  such  removal  is  required.  Special 
judges  may  be  appointed  by  the  governor  when  a 
majority  cannot  sit  in  any  case.  This  court  has 
jurisdiction  by  appeal  or  writ  of  error  in  matter  of 
law  from  the  final  order,  judgment,  or  decree  of  in- 
ferior court,  except  in  case  of  an  office,  franchise,  or 
freehold,  or  divorce  refused,  where  the  matter  in 
dispute  does  not  exceed  one  hundred  dollars,  certain 
cases  of  criminal  jurisdiction,  and  cases  of  small 
amount,  where  an  appeal  is  to  be  taken  to  the  dis- 
trict and  county  courts.     See  Pract.  Code  of  1854. 

T,  The  Circuit  Court  is  composed,  under  the  con- 
stitution, of  twelve  judges,  elected  by  the  people,  for 
the  term  of  six  years,  in  each  of  the  twelve  judicial 
districts  into  which  the  state  is  divided.  Each  dis- 
trict is  composed  of  several  counties,  and  a  court  is 
held  twice  a  year  in  each  county.  It  is  provided  that 
a  new  district  may  be  erected  every  four  years, — not, 
however,  to  exceed  in  all  sixteen, — until  the  popu- 
lation exceeds  one  million  five  hundred  thousand. 
In  case  of  the  absence  of  the  judge,  the  attorneys 
present  may  elect  a  special  judge  to  hold  the  court. 
This  is  the  court  of  general  original  jurisdiction  in 
all  matters  of  law  and  equity,  except  where  exclu- 
sive jurisdiction  has  been  granted  by  law  to  some 
other  court.  The  qualifications  for  a  judge,  both 
of  this  court  and  the  court  of  appeals,  are  that  a 
man  should  be  thirty  years  of  age  at  least,  and  have 
been  a  practising  lawyer  for  eight  years,  or  have 
served  for  eight  years  as  judge  in  some  court  of 
record. 

8,  A  Cotmty  Court  also  exists  in  each  county, 
composed  of  a  president  judge,  and,  when  sitting 
for  fiscal  purposes  only,  a  majority  of  the  justices 
in  commission  for  the  county.  The  president  judge 
must  be  at  least  twenty-one  years  old,  and  have 
been  for  one  year  a  resident  of  the  state.  This  court 
has  concurrent  jurisdiction  with  the  circuit  court  in 
law  and  in  equity  where  the  matter  in  dispute  does 
not  exceed  one  hundred  dollars,  but  not  of  cases 
involving  the  titie  to  land.  It  has  the  general  con- 
trol of  the  fiscal  matters  of  the  county,  including 
the  support  of  the  poor. 
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Two  juetices  of  the  peace  and  one  constable  are 
elected  for  four  years  by  the  people  in  each  of  the 
justice  districts  into  which  the  counties  are  by  law 
divided.  Sheriffs,  coroners,  and  jailers  are  elected 
by  the  voters  of  the  county  for  four  years.  Sheriffs 
are  ineligible  for  two  successive  terms. 

Under  the  code  of  practice  adopted  March  22, 
1851,  the  forms  of  actions  at  common  law  and  of 
suits  in  chancery  were  abandoned,  and  a  petition 
and  answer  substituted  therefor. 

KEY.  An  instrument  made  for  shutting 
and  opening  a  lock. 

3.  The  keys  of  a  house  are  considered  as 
real  estate,  and  descend  to  the  heir  with  the 
inheritance.  11  Coke,  50  6;  30  Eng.  L.  & 
Eq.  598.  See  5  Blackf.  Ind.  417 ;  6  Taunt. 
518. 

3.  When  the  keys  of  a  warehouse  are  de- 
livered to  a  purchaser  of  goods  locked  up  there, 
with  a  view  of  effecting  a  delivery  of  such 
goods,  the  delivery  is  complete.  The  doctrine 
of  the  civil  law  is  the  same.  Dig.  41. 1.9.6; 
18.  1.  74. 

4.  Keys  are  implements  of  housebreaking 
within  statute  14  &  15  Vict.  c.  19,  ^  1 ;  for, 
though  commonly  used  for  lawful  purposes, 
they  are  capable  of  being  employed  for  pur- 
poses of  housebreaking;  and  it  is  a  question 
for  the  jury  whether  the  person  found  in  pos- 
session of  them  by  night  had  them  without 
lawful  excuse,  with  the  intention  of  using 
them  as  implements  of  housebreaking.  2  Den. 
Or.  Cas.  472 ;   3  Carr.  &  K.  250. 

KEY  AGE.  A  toll  paid  for  loading  and 
unloading  merchandise  at  a  key  or  wharf. 

KIDNAPPING.  The  forcible  abduction 
or  stealing  away  of  a  man,  woman,  or  child 
from  their  own  country  and  sending  them 
into  another.     4  Blackstone,  Comm.  219. 

It  has  been  held,  however,  that  the  carry- 
ing away  is  not  essential.  8  N.  H.  550.  The 
crime  includes  a  false  imprisonment.  2 
Bishop,  Crim.  Law,  §  671.  See  Abduction  ; 
1  Russell,  Crimes,  Greaves  ed.  716 ;  2  Harr. 
Del.  538 ;  3  Tex.  282 ;  12  Mete.  Mass.  56  ;  2 
Park.  Crim.  N.  Y.  590 ;  Comb.  10. 

KILDERKIN.  A  measure  of  capacity, 
equal  to  eighteen  gallons. 

KINDRED.     Relations  by  blood. 

Nature  has  divided  the  kindred  of  every  one  into 
three  principal  classes.  1.  His  children,  and  their 
descendants.  2.  His  father,  mother,  and  other  as- 
cendants. 3.  His  collateral  relations;  which  in- 
clude, in  the  first  place,  his  brothers  and  sisters, 
and  their  descendants;  and,  secondly,  his  uncles, 
cousins,  and  other  relations  of  either  sex,  who  have 
not  descended  from  a  brother  or  sister  of  the  de- 
ceased. All  kindred,  then,  are  descendants,  ascend- 
ants, or  collaterals.  A  husband  or  wife  of  the  de- 
ceased, therefore,  is  not  his  or  her  kindred  14  Ves 
Ch.  372.  See  Wood.  Inst.  60 ;  Ayliffe,  Parerg.  326  • 
Dane,  Abr.;  TouUier,  Ex.  382,  383 ;  2  Sharswood 
Blackst.  Comm.  516,  n.;  Pothler,  Des  Successions. 
0. 1,  art.  3. 

KING.  The  chief  magistrate  of  a  king- 
dom, vested  usually  with  the  executive  power. 

The  following  table  of  the  reigns  of  Eng- 
lish and  British  kings  and  queens,  commenc- 
ing with  the  Reports,  is  added,  to  assist  the 
student  in  many  points  of  chronology: 


AccesBJon, 

Henry  III 1216 

Edward  1 1272 

Edward  II 1307 

Edward  III 1327 

Richard  II 1377 

Henry  IV 1399 

Henry  V 1*13 

Henry  VI 1422 

Edward  IV 1461 

Edward  V 1*83 

Richard  III 1*83 

Henry  VII 1485 

Henry  VIII 1509 

Edward  VI 1647 

Mary 1553 

Elizabeth 1558 

James  1 1603 

Charles  1 1625 

Charles  II 1660 

James  II 1685 

William  III 1689 

Anne 1702 

George  1 1714 

George  II 1727 

George  III 1760 

George  IV 1820 

William  IV 1830 

Victoria 1837 

See  Reports. 

KING'S  BENCH.  See  Court  or  Kiws's 
Bench. 

KING'S  COUNSEL.  Barristers  or  Ser- 
jeants who  have  been  called  within  the  bar 
and  selected  to  be  the  king's  counsel.  They 
answer  in  some  measure  to  the  advocati  Jisci, 
or  advocates  of  the  revenue,  among  the  Ro- 
mans. They  must  not  be  employed  against 
the  crown  without  special  leave,  which  is, 
however,  always  granted,  at  a  cost  of  about 
nine  pounds.  3  Sharswood,  Blackst.  Comm. 
27,  note. 

KING'S  EVIDENCE.  An  accomplice 
in  a  felony,  who,  on  an  implied  promise  of' 
pardon  if  he  fully  and  fairly  discloses  the 
truth,  is  admitted  as  evidence  for  crown 
against  his  accomplices.  1  Phillipps,  Ev.  31. 
A  jury  may,  if  they  please,  convict  on  the  un- 
supported testimony  of  an  accomplice.  4  Ste- 
phen, Comm.  398.  On  giving  a  full  and  fair 
confession  of  truth,  the  accomplice  has  an 
equitable  title  to  a  recommendation  to  mercy. 
He  cannot  be  admitted  to  testify  as  king's 
evidence  after  judgment  against  him.  2  Rus- 
sell, Crimes,  956-958. 

KING'S  SILVER.  A  fine  or  payment 
due  to  the  king  for  leave  to  agree  in  order  to 
levying  a  fine  (finalis  concordia).  2  Shars- 
wood, Blackst.  Comm.  350;  Dy.  320  pi  19- 
1  Leon.  249,  250;  2  id.  56,  1?9,  233,  234;  5 
Coke,  39. 

KINGDOM.  A  country  where  an  officer 
called  a  king  exercises  the  powers  of  govern- 
ment, whether  the  same  be  absolute  or  lim- 
ited. Wolff.  Inst.  Nat.  ^994.  In  some  king- 
doms the  executive  officer  may  be  a  woman, 
who  is  called  a  queen. 

KINSBOTB  (from  kin,  and  bote,  a  compo- 
Bition)  In  Saxon  Law.  A  composition' 
tor  killing  a  kinsman.  Ano.  Laws  &  Inst, 
of  Eng.  Index,  Bote. 
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KIITTLIDGi:.  A  term  used  by  merchants 
and  seafaring  men  to  signify  a  ship's  ballast. 
Merc.  Diet. 

KIRBY'S  QUEST.  An  ancient  record 
remaining  with  the  remembrancer  of  the 
English  exchequer:  so  called  from  being  the 
inquest  of  John  de  Kirby,  treasurer  to  Ed- 
ward I. 

KISSING  THE  BOOK.  A  ceremony 
used  in  taking  the  corporal  oath,  the  object 
being,  as  the  canonists  say,  to  denote  the  as- 
sent of  the  witness  to  the  oath  in  the  form  it 
is  imposed.  The  witness  kisses  either  the 
whole  Bible,  or  some  portion  of  it;  or  a  cross, 
in  some  countries.  See  the  ceremony  ex- 
plained in  Oughton's  Ordo,  tit.  Ixxx. ;  Consitt. 
on  Courts,  part  3,  sect.  1,  ?  3  ;  Junkin,  Oath, 
173,  180 ;  2  Pothier,  Obl.  Evans  ed.  234. 

KNAVE.  A  false,  dishonest,  or  deceitful 
person.  This  signification  of  the  word  has 
arisen  by  a  long  perversion  of  its  original 
meaning,  which  was  merely  servant  or  at- 
tendant. 

2.  To  call  a  man  a  knave  has  been  held 
to  be  actionable.  1  Rolle,  Abr.  52 ;  1  Freem. 
Ch.  277  ;  5  Pick.  Mass.  244. 

KNIGHT.  In  English  Law.  The  next 
personal  dignity  after  the  nobility.  Of 
knights  there  are  several  orders  and  degrees. 
The  first  in  rank  are  knights  of  the  garter, 
instituted  by  Edward  III.  in  1344 ;  next  fol- 
lows, a  knight  banneret;  then  come  knights 
of  the  Bath,  instituted  by  Henry  IV.,  and  re- 
vived by  George  I. ;  and  they  were  so  called 
from  a,  custom  of  bathing  the  night  before 
their  creation.  The  last  order  are  knights 
bachelors,  who,  though  the  lowest,  are  yet 
the  most  ancient,  order  of  knighthood;  for 
we  find  that  king  Alfred  conferred  this  order 
upon  his  son  Athelstan.  1  Blackstone,  Comm. 
403.  These  are  sometimes  called  knights  of 
the  chamber,  being  such  as  are  made  in  time 
of  peace,  and  so  called  because  knighted  in 
the  king's  chamber,  and  not  in  the  field. 
Coke,  2d  Inst.  666.  Knights  were  called  equi- 
ies,  because  they  always  served  on  horseback ; 
aurati,  from  the  gilt  spurs  they  wore ;  and  mi- 
lites,  because  they  formed  the  royal  army,  in 
virtue  of  their  feudal  tenures. 

KNIGHT'S  FEE  was  anciently  so  much 
of  an  inheritance  in  land  as  was  sufficient  to 
maintain  a  knight ;  and  every  man  possessed 
of  such  an  estate  was  obliged  to  be  knighted, 
and  attend  the  king  in  his  wars,  or  pay  a 
pecuniary  sum  in  lieu  thereof,  called  escuage. 
In  the  time  of  Henry  II.  the  estate  was  esti- 
mated at  twenty  pounds  a  year;  but  Lord 
Coke  in  his  time  states  it  to  be  an  estate  of 
six  hundred  and  eighty  acres.  Coke,  Litt. 
69  a. 

KNIGHT'S  SERVICE.  Upon  the  Nor- 
man conquest,  all  the  lands  in  England  were 
divided  into  knight's  fees,  in  number  above 
sixty  thousand ;  and  for  every  knight's  fee  a 
knight  was  bound  to  attend  the  king  in  his 
wars  forty  days  in  a  year,  in  which  space  of 
time,  before  war  was  reduced  to  a  science,  a 


campaign  was  generally  finished.  If  a  man 
only  held  half  a  knight's  fee,  he  was  only 
bound  to  attend  twenty  days ;  and  so  in  pro- 
portion. But  this  personal  service,  in  pro- 
cess of  time,  grew  into  pecuniary  commuta- 
tions, or  aids ;  until  at  last,  with  the  military 
part  of  the  feudal  system,  it  was  abolished 
at  the  restoration,  by  the  statute  of  12  Car. 
II.  c.  24.    1  Blackstone,  Comm.  410 ;  2  id.  62. 

KNIGHTS    HOSPITALLERS.      An 

order  of  knights  that  had  their  name  from  a 
hospital  ereftted  at  Jerusalem  for  the  use  of 
pilgrims  coming  to  the  Holy  Land,  and  dedi- 
cated to  St.  John  Baptist.  They  were  after- 
wards called  Knights  of  St.  John  of  Jerusa- 
lem, and  their  first  business  was  to  provide 
for  and  protect  such  pilgrims  as  came  to  that 
hospital.  Afterwards,  being  driven  out  of 
the  Holy  Land,  they  settled  at  Rhodes,  and 
then  at  Malta,  and  were  then  called  Knights 
of  Malta.  Many  of  them  came  to  England 
in  the  year  1100,  where,  in  process  of  time, 
they  became  of  so  much  wealth  and  dignity 
that  their  superior  was  the  first  lay  baron 
and  had  a  seat  among  the  lords  in  parlia- 
ment. 

KNIGHTS  TEMPLARS.  An  order 
of  knights  so  called  from  having  their  lirst 
residence  in  some  apartments  adjoining  the 
temple  at  Jerusalem  ;  and  their  emplo_yment 
was  to  guard  the  roads  for  the  security  of 
pilgrims  in  the  Holy  Land.  They  came  into 
England  in  the  reign  of  Stephen,  where  they 
increased  so  much  in  wealth  and  power  that 
they  were  considered  dangerous  to  the  state, 
and  the  order  was  suppressed  in  1312. 

KNO'WINGLY.  In  Pleading.  The 
word  "knowingly,"  or  "well  knowing,"  will 
supply  the  place  of  a  positive  averment,  in 
an  indictment  or  declaration,  that  the  defend- 
ant knew  the  facts  subsequently  stated;  if 
notice  or  knowledge  be  unnecessarily  stated, 
the  allegation  may  be  rejected  as  surplusage. 
See  Comyns,  Dig.  Indictment  (G  6) ;  2  Cush. 
Mass.  577  ;  2  Strange,  904 ;  2  East,  452 ;  1 
Chitty,  Plead.  367. 

KNO'WLEDGE.  Information  as  to  a 
fact. 

Many  acts  are  perfectly  innocent  when  the 
party  performing  them  is  not  aware  of  cer- 
tain circumstances  attending  them :  for  ex- 
ample, a  man  may  pass  a  counterfeit  note, 
and  be  guiltless,  if  he  did  not  know  it  was 
so ;  he  may  receive  stolen  goods,  if  he  were 
not  aware  of  the  fact  that  they  were  stolen. 
In  these  and  the  like  cases  it  is  the  guilty 
knowledge  which  makes  the  crime. 

Such  guilty  knowledge  is  made  by  the 
statute  a  constituent  part  of  the  offence  ;  and 
therefore  it  must  be  averred  and  proved  as 
such.  But  it  is  in  general  true,  and  may 
be  considered  as  a  rule  almost  necessary  to 
the  restraint  and  punishment  of  crimes,  that 
when  a  man  does  that  which  by  the  common 
law  or  by  statute  is*  unlawful,  and  in  pur- 
suing his  criminal  purpose  does  that  which 
constitutes  another  and  diflferent  oflfence.  he 
shall  be  held  responsible  for  all  the  legal 
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consequences  of  such  criminal  act.  When  a 
man,  without  justifiable  cause,  intends  to 
wound  or  maim  another,  and  in  doing  it  kills 
him,  it  is  murder,  though  he  had  no  inten- 
tion to  take  life.  It  is  true  that  in  the  com- 
mission of  all  crimes  a  guilty  purpose,  a 
criminal  will  and  motive,  are  impHed.  But, 
in  general,  such  bad  motive  or  criminal  will 
and  purpose,  that  disposition  of  mind  and 
heart  which  is  designated  by  the  generic  and 
significant  term  "malice,"  is  implied  from 
the  criminal  act  itself.  But  if  a  man  does 
an  act,  which  would  be  otherwise  criminal, 
through  mistake  or  accident,  or  by  force  or 
the  compulsion  of  others,  in  which  his  own 


will  and  mind  do  not  instigate  him  to  the  act 
or  concur  in  it,  it  is  matter  of  defence,  to  be 
averred  and  proved  on  his  part,  if  it  does  not 
arise  out  of  the  circumstances  of  the  case 
adduced  on  the  part  of  the  prosecution.  Per 
Shaw,  C.  J.,  in  2  Mete.  Mass.  192.  Thus,  if 
is  not  necessary,  in  an  indictment  against  an 
unmarried  man  for  adultery  with  a  married 
woman,  to  aver  that  he  knew,  at  the  time 
when  the  offence  was  committed,  that  she 
was  a  married  woman ;  nor  is  it  necessary  to 
prove  such  knowledge  at  the  trial.  2  Mete. 
Mass.  190.  See,  as  to  the  proof  of  guilty 
knowledge,  1  Bennett  &  H.  Lead.  Crim.  Cas. 
185-191. 
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